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LAW     CATALOGUE. 

BANKS    &    BROTHERS, 

144  Nassau  Street,  Wew  Yorli,  amd  4'75  Broadivay,  Albany. 

18  6  0. 


ADAMS  ON  EJECTMENT. 

Fourth  Edition.  Price  $5. 
A  Tkeatisb  on  the  Pein-ciplbs  and  Practice  of  the  Action  op  Ejectment  and  the 
resulting  Action  for  Mesne  Profits,  by  John  Adams,  sergeant  at  law.  The  Fourth  Ameri- 
can from  the  London  Edition,  with  Notes  of  tlie  Decisions  made  by  the  Supreme  and  Cir- 
cuit Courts  of  the  United  States,  and  by  the  Courts  of  the  several  States,  whose  decisions 
have  been  reported ;  together  with  the  statutory  provisions,  in  relation  to  those  actions, 
contained  in  the  Revised  Statutes  of  New  York ;  and  Precedents  of  Entries,  Pleadings  and 
Process  adapted  thereto,  by  John  L.  TrLLiN&HAST,  counselor  at  law.  To  which  are  added 
Annotations  and  References  to  the  most  recent  American  Decisions,  by  Thomas  W.  Clbrkb, 
counselor  at  law.  Carefully  collated,  and  made  to  correspond  with  the  latest  London 
edition,  corrected  by  the  author ;  together  with  additional  Notes  and  Decisions  in  the  Courts 
of  the  several  States.  By  "William  Hosan,  counselor  at  law ;  and  continued  by  T.  W. 
Waterman,  embodying  all  the  American  and  English  decisions  to  the  present  time. 


AlitEiV  ON  SMERIFFS. 

Price  $3. 


THE  AMERICAN  CHANCERY  DIGEST. 

Third  Edition.  Three  Vols.  Price  $15. 
Being  an  Analytical  Digested  Index  of  all  the  Reported  Decisions  in  Eqititt  of 
ihe  United  States  Courts  and  of  the  Courts  of  the  several  States,  to  the  present  time,  with 
Notes  and  a  copious  Index ;  also  an  introductory  Essay,  comprising  an  historical  sketch  ot 
the  Court  of  Chancery ;  an  account  of  the  nature,  powers  and  functions  of  the  Court,  and 
the  organization  and  equity  jurisdiction  of  the  Court  of  the  United  States  and  of  each  or 
the  States  of  the  Union.    By  Thomas  "W.  Waterman,  of  the  New  York  Bar. 


ANTIION'S  NISI  PRIUS  REPORTS. 

Second  Edition.    Price  $4. 

The  Law  of  Nisi  Prius,  being  Reports  of  Cases  Determined  at  Nisi  Prius,  in  the 
Supreme  Court  of  the  State  of  New  York;  with  Notes  and  Commentaries  on  each  case. 
2d  ed.,  with  many  additional  cases  never  published  before.  Judges  presiding :  Chief  Justice, 
James  Kent;  Justices,  Van  Ness,  Thompson,  Spencer  and  Yates. 

Mr.  Anthon  has  been  equally  well  known  as  an  eminent  and  successful  practitioner,  and 
distinguished  law  writer,  for  the  last  forty  years.  His  ootemporaries,  many  of  whom  are 
now  dead,  have  been  men  who  have  honoredand  adorned  the  highest  walks  of  the  pro- 
fession, both  on  the  bench  and  at  the  bar.  This  volume  of  Nisi  Prius  Reports  was  always 
much  admired ;  and  the  importance  and  value  of  the  cases  contained  in  it  immediately 
caused  it  to  be  extensively  cited  and  quoted  in  the  opinions  of  judges  and  in  law  works. 
The  present  edition  was  carefully  revised  and  annotated  by  Mr.  Antiion-  himself. 

1 


BANKS  &  BEOTHEES' 

AKCHBOIiB'S  ClVIt    PI,EAIJING. 

Second  Edition.    Price  $4. 


ARCHKOriD'S  PLEADING-  AND  EVIBEIVCE. 

Seventh  Edition.     Two  Vols.    Price  $12. 

"The  first  part  of  this  work  is  deyoted  to  criraiaal  practice;  and  the  second  part  to  the 
discussion  of  the  several  crimes,  the  indictment  for  each  offence,  and  the  requisite  evidence. 
It  will  he  found  to  embrace  the  entire  field  of  Criminal  Law;  every  proceeding,  from  the 
arrest  of  the  offender  to  his  final  punishment,  being  minutely  detailed  with  forms  and  direc- 
tions for  every  supposable  case. 

"  Arohbold  has  been  a  standard  authority  for  the  last  half  century.  Fourteen  successive 
English  and  half  as  many  American  editions,  show  how  it  has  been  appreciated. 

"  A  very  considerable  period  of  time  and  a  great  deal  of  labor  have  been  expended  upon 
this  edition.  Most  of  the  notes  have  been  entirely  re-written ;  and  all  of  them  have  been 
re-modeled  and  re-arranged.  A  thorough  analysis  of  each  subject  has  been  made,  which, 
with  a  very  full  index  to  each  volume,  it  is  thought  will  furnish  all  needful  facilities  for  ref- 
erence. The  matter  has  been  a  good  deal  condensed,  by  omitting  whatever  seemed  theo- 
retical rather  than  practical,  by  dispensing  with  such  of  the  English  statutes  as  have  no 
bearing  upon  American  law  or  practice.  The  notes  in  their  present  form  contain,  however, 
a  large  amount  of  new  matter,  and  several  subjects  are  introduced  which  were  not  treated 
in  the  former  edition.  The  authorities  have  been  carefully  re-examined,  and  aU  of  the  re- 
ported, and  numerous  manuscript  cases,  in  eacli  of  the  several  states,  down  to  the  date  of 
publication,  added.  The  criminal  statutes  of  sixteen  of  the  states  have  been  digested  and 
distributed  under  the  appropriate  heads,  together  with  such  English  statutes,  the  construc- 
tion of  which,  from  their  similarity  to  our  own,  seemed  likely  to  aid  the  American  practi- 
tioner. A  concise  outline  of  all  the  more  important  cases  cited  by  Mr.  Archbold  has  also 
been  given ;  thus  presenting,  in  a  convenient  and  accessible  form,  all  of  the  leadbg  English 
criminal  cases." 


BARBOUK'S  CHANCEKT  REPORTS. 

Three  VoU.     Price  $15. 
Reports  of  Cases  Aksued  and  Detbeminbd  in  the  Couet  op  Chancert  of  the  State 
of  New  York,  from  1845  to  1847.    By  Oliver  L.  Baeboue,  counselor  at  law,  successor  of 
Paitje,  and  in  continuation  of  Johnson,  Hopkins  and  Paige.    These  decisions  are  considered 
the  ablest  and  most  reliable  of  any  in  our  country.    R.  H.  Walworth,  ChamceUor. 


BARB01:R'S  CRIxWIlVAE    TREATISE. 
Second  Edition.     Price  $5. 

The  Magistjate's  Criminal  Law:  A  Practical  Tebatise  on  the  Jueisdiotion,  DnTT 
and  authority  of  the  Justices  of  the  Peace  in  the  State  of  New  York  in  Criminal  Courts 
Containing,  also,  a  Summary  of  the  law  relative  to  Crimes  and  Punishments,  with  an  Appen- 
dix of  Forms  of  Proceedings.  By  Oliver  L.  Baeboue,  counselor  at  law.  '  Second  edition 
Much  enlarged,  with  Notes  and  References  and  additional  forms. 

The  second  edition  of  Barbour's  Criminal  Treatise  has  been  carefully  revised  by  the  dis- 
tinguished author,  with  important  additions.  It  is  too  well  known  to  require  from  us  an 
extended  notice.  Suffice  it  to  say,  that  it  is  an  elementary  work  of  great  merit  and  that 
although  prepared  more  especially  fSr  tha  state  of  New  York,  it  will  be  found  almost  equally 
useful  in  every  state  m  the  Union.  *  ^      J 

BARBOUR'S  LAW  OF  SET-OFF. 

Price  $2. 
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BARBOUR'S  SUPREME  COURT  REPORTS. 

Twenty-four  Vols.    Price  $84. 
Repoets  of  CiSES,  IN  Law  and  Equity,  m  the  Supkkmb  Court  of  the  State  op  Netv 
York,  under  the  New  Constitution,  1846.    By  Olivee  L.  Baeboue,  counselor  at  law. 


BRIGHT'S  IIUSRANIt  ANO  AVIFE. 

Two  Vols.    Price  $10. 

A  Treatise  on  the  Law  of  Hdsband  and  Wife,  as  eespects  Pbopebtt.    Partly 

founded  on  Roper's  Treatise,  and  comprising  Jacob's  Notes  and  additions  thereto,  by  John 

Kdward  Beight,  Esq.,  of  tlie  Inner  Temple,  barrister  at  law.    Witli  copious  Notes  and  Bef- 

erences  to  tlie  American  Decisions,  and  also  an  Appendix,  containing  the  Statutes  of  every 

slate  in  the  Union,  in  relation  to  tlie  rights  and  property  of  females  beforo  and  after  n:.ar- 

riage.     By  Ralph  Lockwood,  counselor  at  law. 

[from  the  Ambeioan  Law  Journal.] 
The  last  edition  of  Roper's  Husbund  uud  Wife  was  that  of  1826;  The  English  Law  Magazine  and  Eeporter 
of  May,  184y,  observes  tiiat  the  "  want  ol  a  new  edition  had  for  many  years  been  felt  by  the  profession." 
The  progress  of  tlie  United  States  in  wealth,  of  society  in  reiinemcnt,  and  of  judicial  and  legislative  policy 
to  secure  property  to  wives,  have  increased  the  want  of  a  new  publication  here,  embracing  the  receot  de* 
cisions  on  this  interesting  relation.  We  have  not  had  leisure  to  examine  into  the  merits  of  the  notes  by  the 
American  editor,  but  of  the  woric  of  Mr.  Briiiht  ive  can  cheerfully  add  our  testimony  to  that  ol  the  English 
Reviewer  that  '^  for  completeness  and  soundness  it  is  likely  to  become  the  text-book  upon  the  law  of  hus- 
band and  wife." 


CAINES'  REPORTS. 

Third  Edition.     Three  Vols.    Price  $12. 

New  York  Term  Repoets  of  Cases  Argued  and  Deteemined  in  the  Supebme  Court 
of  that  State.  Third  edition  Just  published,  containing  Notes  and  References  to  all  tho 
American  and  English  decisions,  to  tho  time  of  publication,  by  Wateeman';  with  correc- 
tions and  additions.    By  George  Cainss,  counselor  at  law. 

George  Caines,  Esq.,  was  the  first  reporter  of  the  decisions  of  the  Supreme  Court  of  the 
state  of  New  York,  regularly  appointed  as  such.  The  names  of  the  honorable  judges  who 
presided  in  this  court,  during  the  period  above  stated,  were,  Morgan  Lewis,  James  Kent 
(^afterwards  Chancellor  of  the  state),  Jacob  Radcliffe,  Brookholst  Livingston,  Smith  Thomp- 
son (the  two  last  named  gentlemen  were  subsequently  appointed  judges  of  the  Supreme 
Court  of  the  United  States),  Ambrose  Spencer  and  Daniel  D.  Tompkins.  A  more  able  and 
independent  Judiciary  never  existed  at  any  one  period,  in  any  coiart  of  the  United  States. 


CALIFORNIA  PRACTICE. 

Price  S3  50. 


COBISTOCK'S  REPORTS. 

Vols.  1,  2,  4.  Price  $10  50. 
Reports  of  Cases  Argued  and  Deteemined  in  the  Couet  of  Appeals  of  the  State  op 
New  York.  By  George  P.  Comstook,  Esq.,  State  Reporter.  Judges'  names:  Freeborn  G. 
Jewett,  Greene  C.  Bronson,  Addison  Gardner,  Charles  H.  Ruggles,  Samuel  Jones,  WiUiam 
B.  Wright,  Thomas  A.  Johnson,  Charles  Gray,  Ehslia  P.  Hurlbut,  Ira  Harris,  Daniel  Pratt 
Henry  W.  Taylor,  Sclah  B.  Strong,  Daniel  Cady,  William  H.  Shankland,  James  G.  Hoyt. 


COIVIVEC'J'ICUT    ©IGEST. 

974  Pages.    Price  $7. 
A  Digest  of  the  Reported  Decisions  of  the  Supbeiob  Court,  and  of  the  Supreme 
Court  of  Errors  of  tho  State  of  Connecticut,  from  the  organization  of  said  courts  to  the  pres- 
ent time.    By  Thomas  W.  Waterman,  ooun&lor  at  law. 

[From  the  Hartford  Daily  €oubant  ] 
Banks  &  Brothers,  law  publishers,  144  Nassau  street.  New  York,  have  issued  a  handsome  vehinie 
entitled  "  A  Digest  of  the  Reported  Decisions  of  the  Superior  Court,  and  of  the  Supreme  Court  of  Errois 
of  the  State  of  Connecticut,  from  the  organization  of  said  courts  to  the  present  time,  by  Thomas  W 
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"WateTiBfln,  ConnRellor-at-Law."  These  cases  cover  Bisty-eight  years,  beginning  with  1T89,  and  cloainfr 
with  1857.  Tlie  Digest  includes  Kiiby,  Kool,  Ave  vplumes  of  JJay's  TvCiiorts,  and  twenty-four  volumes  of 
Oonneclicut  Reports.  Mr.  Waterman,  th«  author  of  the  Digest,  seems  to  have  done  his  work  with  his  usual 
fidelity.  He  says  he  has  verified  the  page  of  every  reference  to  the  Connecticut  Eeports  after  the  matter 
was  in  type.  He  has  avoided  the  practice  often  followed  by  compilers,  of  putting  several  distinct  matters 
under  one  general  head,  and  has  assigned  each  subject  a  title,  to  catch  the  eye  in  the  table  of  contents,  and 
'  direct  the  inquirer.  Mr.  Waterman  Is  a  practiced  hand,  and  knows  just  what;  the  lawyer  wants,  and  what 
ho  does  not  want.  Though  a  ^New  York  man,  he  evinces  a  familiarity  with  Connecticut  law,  and  Connec- 
ticut history  and  practice,  that  leads  us  to  believe  his  work  will  be  a  favorite  with  Connecticut  men.  Any 
business  man  who  desires  to  know  what  are  the  laws  of  Connecticut,  other  than  those  in  our  statute  book, 
should  be  referred,  unhesitatingly,  to  this  Connecticut  Digest. 

[From  the  New  Toek  Commebcial  Adveetisee.] 
Connecticut  has  the  honor  to  be  the  first  state  of  the  Union  in  which  judicial  decisions  were  reported. 
The  first  American  law  report  was  edited  by  Mr.  Kirby,  and  printed  at  Litchfield,  in  1759.  lioot's  Con- 
neaticut  Eeports  were  published  ten  years  later,  and  they  were  followed  by  Day's  Reports,  a  series  which 
was  continued  at  intervals  until  1858,  when  the  present  Reporter  of  the  Connecticut  decisions,  Mr.  Matson, 
commenced  his  useful  labors.  There  are  now  thirty-two  volumes  of  Connecticut  Reports  in  all,  contain- 
ing about  three  thousand  five  hundred  cases,  and  the  substance  of  these  has  been  neatly  epitomized,  arranged 
and  inde-xed  by  Mr.  Waterman,  in  one  stout  volume  of  974  pages  octavo.  At  the  end  of  each  case  of  special 
significance  or  Importance,  he  has  noted  whether  it  was  in  reversal  or  affirmance  of  the  decision  of  the  court 
below;  he  has  also  noted  the  cases  which  have  been  overruled,  denied  or  doubted.  The  facilities  for  refer- 
ence to  every  part  of  the  volume  are  ample,  and  wo  consider  it  one  of  the  best  arranged  Digests  of  Reports 
we  have  ever  examined.  To  all  Connecticut  lawyers,  it  will,  of  course,  be  indispensable,  and  to  lawyers  in 
other  states  it  will  be  ecarcelyless  useful.  Itis  justly  remarked  that  "the  Connecticut  decisions  are  among 
the  cited  authorities  of  every  text-book;  and  no  trial  of  any  magnitude  can  take  place,  in  which  very  mate- 
rial aid  may  not  be  derived  from  precedents  drawn  from  this  source."  It  is  one  of  the  best  evidences  of  the 
esteem  in  which  the  Connecticut  Reports  are  held,  that  some  of  them  have  been  reprinted  in  Knglaud. 


COSfNECTICCrT  ISEPOKTS 
Second  Edition.     Twenty-one  Vols.    Price  $105. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  of  Errors  op  the 
State  of  Connecticut,  from  1814,  inclusive ;  prepared  and  published  in  pursuance  of  a  Stat- 
ute Law  of  the  State.  Second  edition,  corrected,  with  Notes  and  References  to  the  several 
State  Eeports.    By  the  Hon.  Thomas  Dat. 

No  lawyer  should  be  without  these  reports.  The  railroad  cases  alone  in  them  are  worth 
the  price  of  the  set.  They  comprehend  a  period  of  seventy  years,  or,  in  other  words,  almost 
our  entire  existence  as  an  independent  people.  They  therefore  contain  precedents  for  all 
the  various  exigencies  which  have  from  time  to  time  arisen  since  the  origin  of  our  govern- 
ment. Tlieir  utility  and  the  high  appreciation  in  which  they  are  held,  are  shown  by  the 
frequency  of  their  citation,  not  only  in.  all  the  law  books  of  the  day,  but  in  cases  on  trial, 
and  in  the  written  opinions  of  judges. 


COWEN'S  CIVIL  TREATISE. 

Fourth  Edition.    Price  §5. 
A  Treatise  on  the  Civil  Jurisdiction  of  Justices  of  the  Peace  op  the  State  of  New 
York.    By  EsBK  Co  WEN,  cotmselor  at  law.    Pourth  edition,  revised  by  William  Tract, 
counselor  at  law. 


COWEN'S  REPORTS. 

Nine  Vols.    Price  $4B. 
Reports  op  Cases  Arsued  and  Determined  in  the  Supreme  Court  for  the  Trial  of 
Impeachments  and  the  Correction  of  Errors  of  the  State  of  New  York,  from  1823  to  1828. 
By  EseK  Cowen,  counselor  at  law,  and  successor  of  Johnson. 


CROCKER  ON  SHERIFFS. 

Price  $5. 

A  Treatise  on  the  Duties  of  Sheriffs,  Coroners  and  Constables,  with  Practioal 
Forms.    By  John  G-.  Crocker,  counselor  at  law. 

This  is  a  thorough  and  complete  treatise  upon  the  powers  and  duties  of  sheriffs  and  other 
officers.  It  is  a  modem  work,  designed  especially  for  the  state  of  New  York,  with  a  full 
.oitation  of  authorities  to  the  time  of  publication.    It  is  elementary  and  practical.    Every 
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sheriff,  coroner  and  constable,  in  the  state,  ought  to  have  a  copy;  and  magistrates  will  find 
It  L'xtrumely  useful  and  conveuient.    Lawyers  will  have  it,  as  a  matter  of  course. 


OAIIT'S   LAW  AlVB   PUACTIfiE   OP  VEIVOOKS  ANB    PURCHASERS   OP 

ME  All  ESTAXE. 

Price  $0  50. 

A  CojiPExniL'jt  OP  THE  Law  and  Practice  op  Vendoks  and  Pcrohasers  op  Ebal 

Estate.    By  J.  Henry  Dart,  of  Lincoln's  Inn,  barrister  at  law.     With  Notes  and  References 

to  American  Decisions,  by  Thomas  W.  Waterman,  counselor  at  law. 


BAYTON'S  SUKMOGATE. 
Third  Edition  in  Press. 


DEAN'S  IWEBICAI.  JUltlSPHrBEJiCE. 

Second  Edition.    Price  $3  50. 
Peinoiplbs  of  Medical  Jcrisprudence  designed  for  the  Professions  op  Law  and 
Medicine.    By  Amos  Dean,  counselor  at  law  and  Professor  of  Medical  Jurisprudence  in  the 
Albany  Medical  OoUege. 


BEJVio'S  kepohts. 

Five  Vols.     Price  $20. 
Reports  op  Cases  Argued  and  Determined  in  the  Supreme  Court,  and  in  the  Court 
for  the  Correction  of  Errors  of  the  State  of  New  York,  from  1845  to  1848  inclusive.     By 
HiEAM  Denio,  Esq.,  successor  of  Hill,  and  the  continuation  of  Johnson,  Cowen  and  Wendell. 


BDNE AP'S  PAI.EY'S  AGE.VCY. 

Fourth  Edition.  Price  §5. 
A  Treatise  on  the  Law  op  Principal  and  Agent,  chiefly  with  reference  to  Meb 
cantile  Transactions.  By  William  Paley,  of  Lincoln's  Inn,  Esq.,  barrister  at  law.  With 
considerable  additions  by  J.  H.  Lloyd,  of  tlie  Inner  Temple,  Esq.,  barrister  at  law.  Fourth 
American  edition,  witli  extensive  additions,  referring  to  and  embracing  all  the  cases,  both 
English  and  American,  by  John  A.  Dunlap,  Esq.,  counselor  at  law,  and  brought  down  to 
tlie  present  time,  with  very  full  notes  to  English  and  American  Decisions,  by  Thomas  W. 
Waterman,  Esq.,  counselor  at  law. 

This  edition  by  Paley  and  Lloyd  by  Dunlap  will  be  found,  in  comparison  with  other 
treatises  on  this  subject,  to  be  a  complete  substitute  for  all  of  them,  containing  several 
thousand  cases  not  referred  to  by  any  other  American  author;  it  is,  in  fact,  an  embodiment 
of  all  the  decisions  on  the  law  of  Principal  and  Agent.. 

[From  the  New  Tohk  Commbbgial  Advkrtiseil] 
This  l3  the  fourth  Araeric&n  edition  of  Paley'e  admirable  work  on  Agency,  which  has  been  universally 
recognized  as  the  leading  authority  among  all  the  text-boolts  on  that  subject,  since  its  first  appearance  In 
1811.  Mr.  Jastice  Story  constantly  refers  to  it  in  his  OoramentarieH,  and  Mr.  Hammond's  Treatise  is 
considered  a  mere  reahaufe  of  Paley's  work  as  edited  by  Llnyd.  Two  previous  editions  were  greatly 
enlarged  by  the  notes  of  LJoyd  in  England,  and  of  Dunlap  in  this  country,  and  Mr.  Waterman  has  now 
made  numerous  important  addenda,  introducing  notes  of  more  than  eighteen  hundred  relevant  cases  de- 
cided during  the  nine  years  that  have  elapsed  since  the  publication  of  the  third  edition  by  Dualap.  Mr. 
Waterman's  editorial  task  has  been  performed  with  the  same  thoroughness  and  ability  that  characterized 
his  excellent  editions  of  Arclibold's  Oidminai  Plea'ling^  anil  Evidence,  Adams  on  Ejectment,  Dart  on  Ven- 
dors, Eden  on  [njunctiona,  Ac,  and  his  valued  works  on  New  Trials,  and  on  the  Civil  Jurisdiction  of  Just- 
ices of  the  Peace.  He  dL-^piays  the  most  indefatigable  industry  in  research,  and  the  utmost  impartiality  and 
discrimination  in  the  application  of  new  decisions  and  judicial  dicta  to  the  modiflcation  or  support  of  thft 
text.  The  original  work,  with  all  its  additions  by  previous  editors,  has  been  greatly  enriched  by  his  labors, 
and  may  be  deemed  a  complete  digest  of  the  lav/  of  prlnciptil  and  agent — a  branch  of  jurisprudence  which 
is  here  of  the  highest  importance  and  most  frequent  utility.  The  elaborate  opinion  of  the  New  York  Court 
of  Appeals,  In  the  celebrated  case  of  the  New  York  Mechanics'  Bank  against  the  New  Haven  KallroaJ 
Company,  is  given  in  full  in  the  appendix. 
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E®"WAKI>S9  CHANCERY  KEPORTS. 
Four  Vols.     Price  $20. 
Reports  of  Chancery  Cases  decided  in  the  First  Circuit  of  the  State  op  New  York: 
by  the  Hon.  "William  T.  McCoun,  Vice-chancellor.    By  Charles  Edwards,  counselor  at  law 


EDWARDS  OlS  BAILMENTS. 
Price  $4  50. 

A  Treatise  on  the  Law  of  Bailme^tts.  By  Isaac  Edwards,  Counselor  at  Law. 
Chapter  1:  On  Bailments. — Chapter  2:  On  Deposits. — Chapter  3:  Gratuitous  Commissions 
or  Mandates. — Chapter  4:  Gratuitous  Loans. — Chapter  5:  Pledges  or  Pawns. — Chapter  6  : 
Contracts  for  Hire. — ^Chapter  7:  Of  Innkeepers. — Chapter  8:  Common  Carriers;  Carriers 
of  Passengers.  The  above  chapters  are  very  full  and  complete. 
[From  the  New  York  Evemino  Post.] 

"The  mait  perfect  legal  treatise  in  the  Enitlish  language  was  written  upon  the  T.aw  of  BaihnentSj  many 
years  ago,  by  Sir  "William  Jonea.  No  subsequent  writer  has  been  able  to  do  more  than  apply  the  principles 
there  laid  down,  with  incomparable  clearness  and  elegance,  to  the  new  conditions  developed  by  the  progress 
of  human  scclety.  That  was  all  that  Judge  Sjory  was  able  to  do  for  his  generation,  and  that  is  all  that  Mr. 
Edwards  has  attempted  for  his  ;  unlike  his  immediate  predecessor,  however,  confining  himself  exclusively 
to  cases  arisinjj  under  the  common  law,  without  reference  to  theciviilaw.  ^^^  The  miportan  ce  of  the  Law 
of  SmlTiients,  and  the  variety  of  its  applications  to  the  affairs  of  life^  has  vastk/  increased  fdnce  the 
da/ys  of  Sir  William.  Jones,  and  enmn  since  Mr.  Story''s  work  was  finished^  Tnoid  especially  in  regard  to 
the  carriaoe  affreight  and  passengers  hy  the  new  modes  of  transportation  ly  railroads  and  steo/m- 
vessels,  which  have  very  recently  come  into  general  use.  This  subject  is  very  fully  and  saUsfaeiorUy 
treated,  hy  Mr.  Edwards,  under  Pie  head  of^  Oommon  Carrier^,''  and  *  Carriers  of  Passengers,''  wJtich 
subject  occupies  o&o«^200  pages  of  the  w^rlc.  _M^  The  reader  will  find  here  the  most  complete  collection 
of  adjudged  cases,  in  the  English  and  American  Court?,  upon  these  subjects,  that  has  ever  been  made." 


EBWAHUS  ON  KlIiLS  OF  EXCHANGE  AI\I>  PK031ISS0RY  NOTES. 

Price  $5  50. 

A  Treatise  of  Bills  of  Excha>'6e  and  Promissory  Notes.    By  Isaac  Edwards, 

eouuselor  at  law. 

[From  the  New  York  Jouenal  of  Oommehge.] 
The  materials  of  this  work  being  based  on  the  decisions  of  our  own  courts,  it  does  not  come  in  to  competition 
wfth  any  English  work  on  the  subject ;  nor  can  it  be  diemed  a  rival  of  anything  which  bas  yet  ajjpeared 
in  this  country.  The  object  has  been  to  ascertain  the  law  and  8f.ate  it  in  brief  terms,  with  such  illustrations 
as  seemed  calculated  to  df::Telop  and  explain  the  reason  on  wbicb  it  is  founded.  Estimating  the  importance 
of  the  subject  with  reference  to  the  amount  of  property  al3oat  in  the  share  of  bills  and  notes,  there  never 
has  been  a  time  when  it  called  for  greater  accuracy  and  discrimination  than  now,  or  invited  the  attention 
of  merchants  and  professional  men  with  equal  urgency. 

[Prom  the  New  York  Commerciai,  Advertiser.] 
As  the  latest  decision  is  deemed  the  highest  authority  in  legal  matters,  the  latct  treati<ie  or  digest  of 
cases  on  any  branch  of  the  law  must  be  of  the  greatest  value  to  practitioners,  provided,  of  course,  that  it 
be  faithfully  compiled  and  judiciously  arranged.  These  requirements  being  met  by  the  volume  before  us, 
we  may  justly  recommend  Mr.  Edwards'  treatise  to  the  gentlemen  of  the  bar.  It  is  pre-eminently  an 
American  law  book,  incorporating  the  substnnce  of  nearly  two  thoufinnd  American  decisions  with  the  prin- 
ciples of  law  regarding  negotiable  paper  establislied  by  the  adjudications  of  the  English  Courts,  and  setting 
forth  in  notes  the  statutes  of  the  states  in  which  the  commercial  law  is  not  adopted^  By  way  of  appendix,  a 
translation  is  given  of  that  part  of  the  Commercial  Code  of  France  relatirrg  to  bills  of  exchange  and  prom- 
issory notes.  The  index  is  very  minute,  and  will  enable  the  reader  to  find  in  a  moment  what  the  law  is  on 
any  point  of  the  subject.  The  work  is  primarily  adapted  to  the  use  of  lawyers,  but  it  will  be  scarcely  loss 
useful  to  merchevnts  and  bankers. 


EJLIiBOTT'S  BTPrOMATIC  CODE. 
Two  Vols.    Price  $12. 


EN«LISIff  CMANCERY  KEPORTS. 

Porty-ihree  American  Vols.     Price  $165. 

These  very  Yalttable  and  Important  Becisioks  are  EEPUELisnED  verhaiim  from  the 

Loudon  copy,  with  notes  and  references  to  English  and  American  Authorities.    By  John  A. 

BUKLAP,  and  continued  by  the  ITou.  E.  F.  SiiiTn,  J.  L.  Hanes,  and  N.  Howard,  Jr. ;  being 
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the  Reports  of  Cases  argued  and  determined  in  the  High  Courts  of  Chancery,  the  Rolls  Court 
and  the  Vice-Chanoery  Courts  of  England. 

62  English  Volumes  contained  in  43  American,  but  without  any  condensation.  The  first 
18  American  contain  36  English  or  2  English  to  one  American.  Tliey  have  each  an  index, 
and  can  he  pound  separately.    This  is  the  only  series  without  condensation. 
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graham:  ATVl>  "WATJEUMAN  OIV  ViEW  TRIALS. 

Second  Edition..     Three  Vols.     Price  $16. 

A  Treatise  on  the  Principles  of  Law  and  Equity  which  goyern  Courts  in  the 

granting  of  New  Trials,  in  Cases  Civil  and  Criminal.     "With  copious  Notes  and  References 

to  the  American  and  English  Decisions.     By  G-raiiam  &  Waterman. 

[FVom  the  New  York  Commercial  Adtbetisee.] 

"  There  is  no  title  in  the  law  on  which  a  new  and  copious  treatise  was  more  needed  by  prActitioners  than 
on  New  Trials.  When  David  Graham  published  his  treatise  in  1S34,  it  wan  welcomeci  by  the  profession 
almost  as  a  godsend,  for  It  cultivated  an  important  field  which  Grant  in  hts  '  Summary.'  and  Morgan  in  his 
'  Essay,'  had  barely  skimmed  over.  The  death  of  Mr.  Graham  unfortunately  prevented  him  From  revising  and 
preparing  a  second  edition  of  his  worlc;  for  some  years  it  has  been  out  of  print,  and  although  so  highly 
esteemed  that  sums  considerably  beyond  the  original  cost  have  been  offered  for  copies,  the  publishers  have 
delayed  the  publication  of  a  second  edition  until  now.  This  edition  has  been  revised  and  corrected  with 
great  care,  and  is  improved  by  a  full  analysis  of  each  chapter,  which  much  facilitates  consultation.  Mr. 
Graham's  treatise  comprises  one  volume  of  680  pages.  It  is  the  text,  as  it  were,  of  Mr.  Waterman's  more 
copious  commentary,  which  is  an  entirely  new  treatise  of  nearly  1,700  pages,  forming  Volumes  11  and  lU 
of  the  complete  work,  to  be  hereafter  known  as  Graham  and  Waterman  on  New  Trials.  The  whole  body 
of  the  American  and  English  decisions,  the  reports  of  the  courts  of  every  State  in  theUnion,  and  the  reports 
of  every  courtin  Great  Britain,  have  been  sifted,  and  all  the  eases  pertinent  to  the  theme  carefully  analyzed, 
for  the  purposes  of  this  work.  Nearly  a  thousand  cases  are  cited  in  tlie  first  volume  by  Graham,  while  in 
the  second  and  third  voluo'es  by  Waterman  the  number  of  cases  quoted  exceeds  three  thousand  eight  hun- 
dred, making  in  all  nearly  five  thousand  cases,  collected  and  arranged  in  one  systematic  work.  We  think. 
-t  may  fairly  be  said  to  exhaust  the  subject. 

"  Mr.  Graham's  treatise  having  long  been  atext-book  in  the  hands  of  the  profession,  it  would  be  superfluous 
to  speak  minutely  of  its  contents.  Mr.  Waterman  opens  his  part  of  the  work  with  a  generaJ  view  of  the 
Butj)ect  of  trial  by  jury,  and  of  the  ancient  and  modern  methfttU  of  correcting  a  wrong  verdict.  It  appears 
that  "anciently,  the  principal  remedy  for  reversing  a  verdict,  improperly  given,  was  by  writ  of  attaint  The 
-nquiry  was  made  by  a  jury,  double  the  number  of  those  who  rendered  the  alleged  false  verdict,  and  if  they 
lound  the  verdict  a  false  one,  the  judgment  by  the  common  law  wa.s,  that  the  jurors  should  become  in- 
fflmous;  should  forfeit  their  goods,  and  the  profits  of  their  lands;  should  themselves  be  imprigomsd,  and 
their  wives  and  children  thrown  out  of  doors;  should  have  their  houses  razed,  their  trees  extirpated,  and 
their  meadows  ploughed;  and  that  the  pfaintiff  should  be  restored  to  all  that  he  lost  by  reason  of  the  un- 
just verdict.  A  law  so  terribly  severe  could  not  be  executed,  and  by  subsequent  statutes,  which  were  made 
perpetual  by  18  EUz.  c.  25,  the  punishment  was  diminished  to  perpetual  infamy  and  a  pecuniary  fine.'  Ac- 
cording to  Blackstone,  'there  are  instances  In  the  year  hooks,  in  the  reigns  of  Edward  III,  Henry  IV,  and 
Henry  VII,  of  judgments  being  stayed,  even  after  a  trial  at  bar,  and  new  venires  awarded,  because  the  jniy 
had  eat  and  drank  without  the  consent  of  the  judge,  and  because  the  plaintiff  had  privately  given  a  p^er 
to  a  juryman  before  he  was  sworn.'  And  upon  these  the  Chief  Justice  Glynn,  in  1655,  grounded  the  first 
precedent  that  is  reported  in  our  books  for  granting  a  new  trial  upon  account  of  excessive  damages 
given  by  the  jury;  apprehending,  with  reason,  that  notorious  partiahty  in  the  jurors  was  a  principal 
species  of  misbehavior. 

"In  the  chapter  following  the  historical  view  from  which  we  extract  these  antiquities,  Mr.  Waterman  dis- 
cusses the  jurisdiction  of  courts  in  granting  new  trials;  and  in  succeeding  chapters  he  considers  in  detail 
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the  various  causes  for  granting  such  relief;  for  example, — want  of,  or  insufficient,  notice  of  trial;  defects  in 
the  Summoning  and  drawing  of  jurors ;  disqualification  of  jurors,  from  interest,  relationship,  conscientious 
Boni^  es,  age,  alienage,  mental  or  bodily  disease,  <feo. ;  tampering  with  the  jury ;  hias  or  hostility  of  jurors  ; 
misoondnct  of  the  jury  ;  misruling  or  misdirection  of  the  judge;  surprise;  newly  discovered  evidence;  ex- 
cessive or  inadequate  dainaeres;  verdict  against  law  or  evidence,  Ac.;  and  the  concluding  chapter  is  de- 
voted to  the  consideration  of  the  principles  by  which  courts  of  equity  are  governed  in  granting  new  trials. 
"  The  time  and  labor  expended,  in  compiling  a  work  so  comprehensive  and  elaborate,  must  have  been 
very  preat,  and  can  scarcely  fail  to  be  appreciated  by  the  profession.  Id  truth,  the  work  will  henceforth  be 
an  indispensable  part  of  the  library  of  every  lawyer  who  practices  in  courts  of  record  in  any  State  of  the 
Union.    It  Is  also  probable  that  it  will  be  reprinted  In  England,  where,  as  well  as  here,  It  is  unrivaled." 


HII>I/S  KEPOKTS. 

Seven  Vols.  Price  $28. 

Reports  of  Cases  aegtjed  akd  Deteemined  is  the  Supreme  Cottet,  and  in  the 
Court  for  the  Correction  of  Errors  ef  the  State  of  New  York.  By  Nicholas  Hill,  Jun., 
counselor  at  law,  and  continuation  of  Johnson,  Coweu  and  WendoU. 


HILIiTAMB  ON  REAI.  ESTATE. 
Third  Edition.  Two  Vols.  Price  §11. 

Very  Muon  Enlarged,  with  Notes  and  Reeeeences  by  the  Authok. 


HItiTON'S    KEPORTS. 

Vol.  1.    Price  $5. 
Reports  of   Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  fob 
the  City  and  County  of  New  Tork.    By  Henry  Hilton,  one  of  the  Judges  of  the  Court. 


HOFFMAN'S  CHANCERY  REPORTS. 

Second  Edition.    Price  $5. 
Reports  of  Gases  Deoidbd  in  the  First  Circuit  op  the  State  of  New  Yore.    This 
volume  of  reports  was  carefully  revised  by  Judge  Hoffman,  and  partially  annotated  by  him- 
Tile  annotation  was  afterwards  completed  by  a  member  of  the  New  York  bar.    It  will  be 
found  a  valuable  acquisition  to  every  lawyer's  library. 


IIOFFOTAN'S  L,E<:ALi  STUDY. 

Two  Vols.    Price  $5. 


HOPKINS'  CHANCERY  REPORTS. 

Price  $5. 
Reports  of  Cases  Argued  and  Determined  in  the  Court  op  Cuancery  of  the 
State  of  New  Tork.    By  Samuel  Hopkins,  counselor  at  law,  and  successor  of  Johnson. 
N.  Scvndford,  Chancellor. 


SIOAVARD'S  CODE. 

Second  Edition,  very  muih  Enlarged  and  Improved.     Price  $6. 

The  Code  of  Procedure  of  Pleadings  and  Practice  op  the  State  of  New  York, 
18C0,  with  complete  Notes  and  References.     By  N.  Howard,  Jr.,  counselor  at  law. 

This  work  contains  the  Code  of  Procedure  as  it  now  stands.  It  also  contains  the  latest 
rules  of  the  Courts,  w-itli  a  copious  Index  to  the  whole  work.  J7ie  noits  of  ihe  decisions  of 
the  Courts,  to  the  several  sections  of  the  Code,  contain  ihe  most  recent  decisions  and  are  very  fvll. 
The  book  constitutes  a  work  on  Practice  and  Pleadings,  &e.,  which  every  lawyer  and  every 
justice  of  the  peace  should  possess. 

"Mr.  Howard  has  added  largely  to  his  reputation  by  tliis  Code.  He  has  been  identified 
witli  the  Code  since  its  formation,  and  has  had  much  expei-ience  in  its  practice,  having  re- 
ported sixteen  volumes  of  Practice  Reports,  and  they  have  met  the  approval  of  the  Judges 
and  Profession  at  large.     His  great  familiarity  with  points  of  practice  and  the  Code  will  give 
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this  work  such  an  advantage  that  no  other  work  can  obtain.     This  volume  will  be  found  of 
great  value  and  service,  as  it  contains  the  very  latest  amendments  and  decisions  to  date." 


IIOWAKD'S  PRACTICE  KEPORTS. 
Eighteen  Vols.    Price  $63. 
Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court,  at  Special  Term, 
with  the  Points  of  Practice  decided,  from  October  Term,  1844,  to  May,  1860.    By  NAinAjr 
Howard,  Jun.,  counselor  at  law. 

Howard's  Practice  Reports  aro  especially  interesting  and  useful,  on  account  of  their  being 
the  main  and  almost  exclusive  exponents  of  the  New  York  Practice  under  the  Constitution 
of  1846,  and  Code  of  Procedure.  Otlier  similar  pubUcations  there  have  been,  but  their  ex- 
istence has  been  of  a  comparatively  short  duration,  while  Mr  Howard  has  pursued  the  even 
tenor  of  his  way,  giving  to  the  public,  regularly  and  undeviatmgly,  the  decisions  of  the  courts 
from  the  year  1844  to  the  present  time.  It  may  therefore  be  said  unhesitatingly  that  this  is 
the  only  reliable  series  of  reports  upon  the  New  York  Practice.  They  have  an  esiablished 
reputation  and  are  received  as  authority  in  all  our  courts.  They  will  be  found  very  useful 
in  states  having  a  similar  Code  to  tliat  of  New  York. 


HUUIPHREYS'  PKECEDENTS. 

Two  Vols.     Price  $8. 
A  Collection  op  Practical  Forms  in  Suits  at  Law  ;   also  Precedents  op  Con- 
tracts.  Conveyances,  "WUls,  &c. ;  and  Proceedings  under  the  Pension,  Patent  and  Naturaliza- 
tion Laws  of  the  United  States,  with  Annotations  and  References.    By  Charles  Humph- 
reys, counselor  at  law. 


JOHNSON'S  CASES. 

Second  Ediiion,  Three  Vols.  Price  $12. 
Reports  op  Cases  adjudged  in  the  Supreiie  Court  op  Judicature  op  the  State  op 
New  York,  from  January,  1199,  to  1803,  inclusive,  together  with  oases  determined  in  the 
Court  for  the  Correction  of  Errors,  during  that  period.  A  second  edition.  With  many  ad- 
ditional cases  not  included  in  the  former  edition,  taken  from  the  manuscript  notes  of  the 
late  Hon.  Jacob  Radchff,  one  of  the  Judges  of  the  Supreme  Court,  and  associated  with  the 
Hon.  Morgan  Lewis,  James  Kent  (since  Chancellor  of  tho  State),  Egbert  Benson,  John 
Lansing,  Brockholst  Livingston  and  Smith  Thompson  (the  two  latter  were  subsequently 
appointed  Judges  of  the  Supreme  Court  of  the  United  States).  With  copious  Notes  and 
References  to  the  American  and  Englisli  Decisions.  Tlie  writ  of  mandamus  has  been  treated 
of  fully  in  Volume  11  of  tliese  reports,  and  references  to  the  cases  in  it  have  been  introduced, 
together  with  a  complete  collection  of  forms  and  precedents  not  found  elsewhere.  3j 
Lorenzo  B.  ShePpard,  counselor  at  law. 


JOHNSON'S  CHANCERY  REPORTS. 

Second  Edition.  Seven  Vols.  Price  $32. 
Reports  op  Cases  Adjudged  in  the  Court  op  Chancery  op  New  York.  By  William 
Johnson,  counselor  at  law.  Containing  the  Cases  from  March,  1814,  to  December,  1823, 
inclusive.  With  a  G  eneral  Digested  Index  of  the  Cases  decided  and  reported  in  tlie  Court 
of  Chancery,  and  in  the  Courtfor  the  Correction  of  Errors,  on  Appeal,  from  1799  to  1822, 
inclusive,  with  a  Table  of  the  names  of  the  Cases,  and  of  the  Titles  and  References.  James 
Kent  was  Chancellor  during  the  above  reports. 


JOHNSON'S  REPORTS. 
Third  Edition.     Twenty  Vols.    Price  $60. 
RjBPOETS  OP  Cases  Argued  and  Determined  in  the  Supreme  Court  op  Judioaturb 
and  in  the  Court  for  the  Trial  of  Impeachments  and  Correction  of  Errors  in  the  State  of 
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New  York.    By  "William  Johnson,  counselor  at  law.    With  additioual  Notes  and  Refer- 
ences.    James  Kent,  Chief  Justice. 


KEKNAWS  KEPOKTS. 

Vols.  2,  3  and  4.     Price  $6. 
Reports  of  Cases  Aegued  and  Determined  in  the  Court  of  Appeals  of  the  State 
of  New  York,  with  Notes,  References  and  an  Index,  from  1S54  to  1856  inclusive.    By 
Trancis  Kebnan,  counselor  at  law. 


IiA]HBE;R'Jr  ON  KOWEa. 

Price  $1. 


l.A'W  OF  FlXTtTRES. 

Second  Edition.  Price  §3. 
A  Treatise  on  the  Law  of  Fixtures  and  other  Property  partaking  both  of  a  Real 
and  Personal  Nature ;  comprising  tlie  Law  relating  to  Annexations  to  the  Freehold  in  gien- 
eral ;  as  also,  Emblements,  Cliarters,  Beir-Looms,  etc.,  with  an  Appendix,  containing  prac- 
tical rules  and  directions  respecting  the  Removal,  Purchase,  Valuation,  etc.,  of  Fixtures 
between  Landlord  and  Tenant,  and  between  Outgoing  and  Incoming  Tenants.  By  A.  Ajios, 
Esq..  and  J.  Ferard,  Esq.,  barristers  at  law,  with  copious  Notes  and  References  to  all  the 
English  eases  to  the  time  of  publishing  (184'7),  by  Joseph  Ferard,  Esq.,  barrister  at  law 
The  Second  American  Edition,  from  the  last  English,  will  contain  all  the  cases  decided,  in 
the  Courts  of  Law  of  the  United  States  and  the  Courts  of  the  several  States,  on  the  subject 
to  the  present  time.  With  a  Digest  of  the  Statute  Laws  of  the  several  States  relating  to 
the  subject.    By  William  Hooan,  counselor  at  law. 


liOCKWOOD'S  KEVEKSEB  CASE«. 

Price  $4. 

An  Analytical  and  Practical  Synopsis  of  all  the  Gases  Argued  and  Reversed  in 

Law  and  Equity  in  tlio  Court  for  the  Correction  of  Errors  of  the  State  of  New  York,  from 

1799  to  1S47 ;  with  the  names  of  the  Cases,  and  a  Table  of  the  Titles,  &o.    By  Ralph 

LoOKWOOD,  counselor  at  law. 


JLITBE'S  EQUIT1"  FLEADIIVn. 
Second  Edition.    Price  $3. 


MAXHEWS'  PKESrmS?TlVE  EVIBENCE. 
Price  S3. 


mcCAEE'S     FORMS. 
Second  Edition,  Enlarged  and  Improved.    Price  $3. 

Precedents,  or  Practical  Foejis  in  Actions  at  Law,  in  tub  Supreme  Court  of 
the  State  of  New  York ;  the  Superior  Court  and  Court  of  Common  Pleas,  for  the  city  of  New 
York,  adapted  to  the  Code  and  rules  of  1858,  and  to  the  practice  of  states  having  a  similar 
Code;  partition  of  infants'  estate;  sale  of  infants'  estate;  admeasurement  of  dower;  fore- 
closure by  advertisement ;  determination  of  claims  to  real  estate,  and  appeals  from  Surro- 
gates' Courts.     By  B.  McCall,  counselor  at  law. 

After  the  Now  York  Code  came  into  operation,  the  publishers  of  the  above  work  were 
frequently  applied  to,  by  members  of  the  bar,  from  every  section  of  the  state,  for  a  manual 
of  forms  which  should  embrace  (he  whole  field  of  practice,  and  not  be  confined,  as  most 
similar  works  are,  to  the  pleadings.  In  1852,  they  had  the  pleasure  of  satisfj'ing  this  want, 
by  the  production  of  the  very  useful  book  ol  Mr.  McCall  ;  which  proved  entirely  rehable, 
although  at  that  time  the  Code  had  been  but  recently  adopted,  and  there  were,  in  conse- 
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quence,  but  few  decisions  definiag  and  construing  it.  Subsequent  amendments  of  the  Code, 
however,  rendered  a  change  in  the  phraseology  and  scope  of  some  of  the  forms  necessary. 
These  changes  have  been  made  in  this  edition:  and  the  worlc  has  been  carefully  revised, 
and  enlarged  by  the  introduction  of  one  hundred  and  twenty-five  new  forms.  It  now  covers 
the  whole  rauge  of  practice,  from  a  simple  affidavit  to  the  most  technical  special  proceeding.  The 
forrm  selected  are  such  as  have  been  used  by  leading  practitioners,  and  obtained  the  approval  of 
the  higher  courts. 

In  those  states  which  have  a  Code  similar  to  that  of  New  York,  this  -work  will  be  found 
a  convenient  and  safe  guide. 


NEWBEKRY'S  ADMrRAETY  REPORTS. 

Price  $5. 

Newberry's  Admiralty  Reports  of  Cases  Argued  and  adjudged  in  the  District 
Courts  of  the  United  States,  for  the  District  of  Michigan,  Northern  District  of  Ohio,  Southern 
District  of  Ohio,  Western  District  of  Pennsylvania,  Northern  District  of  Illinois,  District  of 
Missouri,  and  Eastern  District  of  Louisiana,  from  1S42  to  1857.  By  John  S.  Newberry,  of 
the  Detroit  bar. 

Judges'  Names.— Ko^.  Ross  Wilkins,  Hon.  H.  V.  Willson,  Hon.  H.  H.  Leavitt,  Hon. 
T.  Irwlv,  Hon.  Thomas  Drummokd,  Hon.  Robert  Wells,  Hon.  Thomas  II.  MoCallb. 


NEW     VORK         IGEST. 

Four  Vols.    Price  $16  50. 


PAIGE'S  CHANCERY  REPORTS. 

Nine  Vols.     Price  $45. 
Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Chancery  of  the  State 
of  New  York.     By  Alonzo  C.  Paige,  counselor  at  law,  and  successor  of  Hopkins.    Chan- 
cellor of  the  State  of  New  York,  during  the  time  of  these  Reports;  Reuben  H.  VMworih. 


PAI.VE'S  CIRCUIT  COURT  REPORTS. 

Two  Vols.    Price  $11. 
Reports  of  Cases  Argued  and  Determined  in  the  Circuit  Court  of  the  United 
States  for  the  Secoud  Circuit,  comprising  the  Districts  of  New  York,  Connecticut  and  Vei- 
mont.    By  Elijah  Paine,  Jun.,  late  one  of  the  Justices  of  the  New  York  Superior  Court. 


PARKER'S  CRIMINAE  REPORTS. 

Two  Vols.     Price  $8  50. 
Reports  of  Decisions  in  Criminal  Cases  made  at  Term,  at  Chambers,  in  the  Courts 
of  Oyer  and  Terminer  of  the  State  of  New  York.    By  Amasa  J.  Parker. 

The  want  of  criminal  reports  has  long  been  seriously  felt.  Very  few  decisions  have  found 
their  way  into  the  Supreme  Court  reports.  The  necessity  for  such  reports  is  as  obvious  and 
as  urgent  as  is  that  which  has  led  so  universally  to  the  reporting  of  decisions  in  civil  con- 
troversies. This  want  is  being  most  ably  suppHed  by  Amasa  J.  Parker,  Esq.,  one  of  the 
udges  of  the  New  York  Supreme  Court,  in  the  series  of  criminal  reports  now  being  issued 
by  him.  No  one  better  qualified  than  he  could  have  undertaken  the  task,  and  his  position 
as  judge  affords  him  unusual  facilities,  not  only  in  obtaining  the  most  important  cases,  but 
also  in  acquiring  correct  information  relative  to  them.  These  reports  are  destined  to  take 
the  highest  rank  among  similar  publications.  The  volumes  already  published  contain  many 
cases  of  great  interest  and  value.  We  would  especially  call  attention  to  The  People  v.  Thurs- 
ton, and  The  People  v.  Robinsov,  in  the  second  volume.  Every  magistrate  and  district  attor- 
ney, and  every  lawyer  practicing  in  criminal  courts,  should  obtain  Parker's  Reports  without 
delay. 
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PHIJLILIPPS  ON  EVIDENCE. 
Fourth  Edition.  Three  Vols.  Price  $18. 
A  treatise  on  the  Law  of  Evidence.  In  three  volumes,  Tvilh  Notes  by  Esek  Cowen,  formerly 
one  of  the  Judges  of  the  Supreme  Court  of  the  State  of  New  York ;  assisted  by.  Nicholas 
Hill,  Je.,  counselor  at  law,  and  late  State  Reporter.  With  additional  Notes  and  Refer- 
ences to  the  English  and  American  Cases  to  the  present  time,  by  J.  Maesden  Van  Coit, 
counselor  at  law.  Fourth  Edition,  by  ISaao  Edwaeds,  counselor  at  law,  author  of  "Ui- 
wards  on  Bailments"  and  "  Edwards  on  Bills  and  Promissory  Notes." 

This  edition  comprises  the  whole  of  the  English  text,  and  Cowen  &  Hill's  and  Van  Cott's 
notes.  The  whole  work  has  been  rearranged  and  rewritten,  and  a  great  number  of  new  and 
valuable  notes  added. 

Every  precaution  has  been  taken  to  render  the  present  edition  of  this  work  superior  to  any 
that  has  been  published  upon  the  subject.  Particular  attention  has  been  paid  to  the  indexes 
and  table  of  cases,  to  have  them  full  and  accurate. 

Notwithstanding  numerous  treatises  on  the  Law  of  Evidence,  ths  work  of  Mr.  Phillipps 
maintains  an  extraordinary  pre-eminence.  In  England  it  has  passed  through  nine  editions. 
No  mere  abridgment  (such  as  all  the  American  works  on  evidence  may  properly  be  denom- 
inated) can  supply  its  place.  It  is  both  elementary  and  practical,  and  is  equally  important 
to  the  student  and  practicing  lawyer. 

[From  A.  J.  Patikee.] 

Messrs.  Bjinks  &  Brothers : — Gentlemen,— 1  have  examined  with  some  care  your  new  edition  of  Phillipps* 
Evidence  with  Cowen  and  Hiirs  Notes,  edited  by  Mr.  Edwards.  It  Is  certainly  a  work  of  great  value  and 
cannot  fail  to  be  highly  appreciated  by  the  Frofession.  To  the  Notes  of  Cowen  and  Hill,  already  of  world- 
wide celebrity,  are  added  those  by  Mr.  Edwards,  which  bring  down  the  references  to  the  present  time. 
These  seem  to  have  been  faithfully  prepared.  I  ihink  the  arrangrement  is  also  improved,  by  bringing  all  the 
Notes  into  more  convenient  proximity  to  the  text.  This  work  now  possesses  the  great  advantage  of  en- 
abling the  professional  practitioner  or  student,  in  examining  a  rule  of  evidence,  to  see  at  a  glance  a  synopsis 
of  all  the  decisions  bearing  upon  it,  and,  by  the  aid  of  the  notes,  to  pursue  the  investigation  by  the  exami- 
nation of  the  authorities  bearing  upon  the  subject. 

[Prom  Amos  Dean.] 

Messrs.  Canlcs  &  Brothers: — Gentlemen, — I  think  the  arrangement  of  this  work  is  admirable.  The  Pro- 
fession I  think  all  felt  before,  that,  although  the  work  presented  an  immense  body  of  valuable  law,  yet  its  ar- 
rangement was  such  that  it  wiis  difficult  to  find  iust  the  thing  that  was  wanted,  and  hence  its  usefulness  was 
greatly  diminished.  It  now  appears  easy  of  reference,  with  indexes  to  each  volume.  It  is  a  splendid  monu- 
ment of  human  industry,  and  I  trust  you  will  derive  from  it  all  thatyoureuterprisingspirit  so  richly  deserves. 
[From  the  Commercial  AnvERTiSBB.] 

In  New  York,  as  in  England,  no  person  offered  as  awitness  is  now  excluded  by  reason  of  incapacity  from 
interest,  and  even  the  parties  to  actions  at  law  are  competent  witnesses.  The  law  of  evidence  has  been 
subjected  to  substantially  the  same  alteration  in  Conuecticnt,  Vermont,  Ohio,  Masbachusetts,  New  Jersey, 
Mississippi,  Wisconsin,  Maine,  Ehode  Island,  and  probably  other  states.  In  view  of  this  radical  amendment 
and  of  various  other  modilications,  a  new  edition  of  this  standard  work  was  absolutely  required,  and  must 
be  eagerly  welcomed  by  the  legal  profession.  Greenleaf  s  treatise  on  evidence  is  so  purely  elementary, 
that  it  is  more  useful  to  the  student  than  to  the  actual  praotitictner  of  the  law  ;  hut  this  great  work  of  Phil- 
lipps (as  revised  and  enlarged  by  himself  and  Justice  Arnold  in  ten  successive  English  editions,  and  copiously 
annotated,  first  by  Judge  Cowen  and  Nicholas  Hill,  next  by  J.  M.  Van  Cott,  and  now  by  Mr.  Edwards,  in 
four  successive  American  editions)  is  the  most  elaborate,  comprehensive  and  thorough  digest  or  abridgment 
of  the  English  and  American  law  of  evidence  that  has  ever  been  compiled,  and  may  truly  be  said  to  exhaust 
the  subject.  The  three  volumes  of  the  present  edition  contain,  in  the  aggregate,  nearly  throe  thousand  l)ages 
of  compactly  printed  matter,  analytically  arranged  and  minntely  indexed,  supplying  an  inexhaustible  arm- 
ory of  arguments  aud  precedents,  to  be  readily  found  when  needed  in  forensic  contests. 


REEVE'S  BOMESXiC  nEl,A'JriONS. 

Second  Edition.    Price  $3. 


TUB  REVISED  STATUTES  OF  THE  STATE  OF  NEW  VORK. 

AUTHORIZED   EDITION.      CERTIFICATE    OF   THE   SECRETARY    OF   STATE. 

Fifth  Edition.     Three  VolurMs.    Price  $15, 

Tub  Revised  Statutes  of  the  State  of  New  York,  as  altered  bt  subsequent 
legislation,  together  with  the  unrepealed  statutory  provisions  of  a  general  nature,  passed 
from  the  time  of  the  revision  to  the  close  of  the  session  of  the  Legislature  of  1858,  arranged 
in  the  manner  of  the  Revised  Statutes,  To  which  are  added  references  to  judicial  decisions 
in  relation  to  their  provisions,  and  explanatory  notes.  Prepared  by  Amasa  J,  Parker, 
GEOEaE  WOLPORD  and  Edward  Wade,  counselors  at  law. 

Preface  to  the  present  Edition, — In  preparing  this  edition  of  the  Revised  Statutes  the 
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editors  have  followed  the  general  plan  adopted  in  .the  second  and  fourth  editions.  That 
plan  will  be  found  particularly  detailed  in  the  preface  to  the  fourth  edition,  and  in  the 
extract  from  the  preface  to  the  second  edition,  herewith  published. 

All  the  public  statutes  now  in  force  in  this  state,  including  those  passed  at  the  last 
session  of  the  legislature,  are  embodied  in  this  edition,  s.ac'  placed  under  their  appropriate 
heads.  [In  preparing  the  text,  tlie  previous  editions  have  bean  carefully  examiiied  and  all  errors 
found  therein  corrected.) 

To  the  notes  and  references  of  the  fourth  edition,  which  have  been  adopted  after  critical 
examination,  there  have  been  added  notes  explanatoiy  of  subsequent  legislation  and  full 
references  to  the  decisions  made  since  1851,  in  the  court  of  appeals,  the  supreme  court,  and 
the  superior  court  of  the  city  of  New  York,  lleferences  are  ako  given  to  Parker's  Criminal 
Reports,  Bradford's  Reports,  and  Howard's  Practice  Koports. 

The  great  amount  of  legislation  since  the  publication  of  the  fourth  edition,  particularly  on 
the  subjects  of  schools  and  taxation,  and  the  general  acts  of  incorporation,  with  the  special 
legislation  applicable  to  the  city  of  New  York,  were  found  to  have  swelled  the  wot  k  to  so 
great  a  size  as  to  render  three  volumes  indispensaile.  Such  a  change  was  found  also  not 
inappropriate  to  a  proper  division  of  subjects,  and  it  is  believed  it  will  be  deemed  to  have 
given  a  more  convenient  size  to  each  volume. 

The  index  has  been  prepared  with  great  labor,  and  will  be  found  to  be  very  full  and  well 
a/rranged  for  reference, 

AMASA  J.  PARKER,  GEORGE  "WOLFORD,  EDWARD  WADE. 

WE  BBO  LEAVES  TO  CALL  ATTENTION  TO  THE  FOLLOWING  : 

Tlie  Hon.  H.  Denio  says: — I  do  not  doubt  but  that  this  work  will  be  found  valuable. 

The  Hon.  "Win.  S.  Allen,  of  Oswego,  N,  Y.,  says : — It  is  iu  many  respects  an  improvement  on  the  fourth 
edition. 

The  Hon.  Amos  Dean  says: — The  Profession  can  rely  with  great  confidence  on  the  general  accuracy 
of  the  edition.  That  which,  in  my  opinion,  is  particularly  commendable  and  will  be  iu  a  more  especial 
manner  acceptable,  is  a  most  thorough,  minute  and  well-displayed  index. 

J.  Mullen,  Watertown,  says : — It  is  a  well-arranged  and  in  all  respects  a  valuable  edition  of  the  Statutes. 

Noah  Davis,  Jr.,  Albion,  says : — The  arrangement  seems  to  be  admirable  and  the  index  copious  and 
complete. 

Hon.  T,  0.  Johnson,  Coming,  Bays:— These  volumes  are  issned  In  astyle  highly  creditable  to  the  publish- 
ers, and  reflect  much  credit  upon  the  skill,  industry  and  accui-acy  of  the  eminent  legal  gentlemen  who  have 
prepared  them  for  the  publishers. 

The  Hon.  D.  Pratt,  Syracuse,  says: — I  am  well  pleased  with  the  manner  in  which) the  Statutes  arear- 
1  anged.     The  Index  is  admirable. 

The  Hon.  E.  Darwin  Smith,  Eochester,  says : — It  was  time  a  new  edition  was  printed  and  It  is  prepared 
In  a  line  manner. 

With  letters  from  Hon.  Judges  Corastock,  Johnson,  Selden,  of  the  Court  of  Appeals,  and  Hon.  Judges 
bhankland^  Harris,  Davles  and  others  of  the  Supreme  Court. 


KETfNOtBS'  JjIFJE  ASSUKAWCE. 

Price  $2. 

A  TREATISE  ON  THE  LAW  OF  LiFE  ASSURAKCE.    BT  DEXTBE  REYNOLDS,  COUNSELOR  AT  LAW. 


BANDAIil/S  SCHOOl,  l,X\r. 

Price  %l  25. 
The  Common  School  Ststem  op  the  State  of  New  York,  comprising  the,  several 
General  Laws  relating  to  Common  Schools,  together  with  full  expositions,  instructions  and 
forms  for  the  vise  of  the  several  school  ofBcers  and  the  inhabitants  of  districts;  a  complete 
Digest  of  the  Decisions  of  the  State  Superintendent,  and  the  several  local  provisions  for 
the  support  of  Common  Schools  in  the  cities  and  villages  of  the  State.  To  which  is  pre- 
fixed a  Historical  Sketch  of  the  Origin,  Progress  and  Presfcnt  Outline  of  the  System.  Pre- 
pared in  pursuance  of  an  Act  of  the  Legislature,  under  the  direction  of  the  Hon.  Christo- 
pher Morgan,  Superintendent  of  Common  Schools.  By  Samuel  S.  Randall,  Deputy  Super- 
intendent of  Common  Schools. 


SANDFOKB'S  CHANCEKTT  REPORTS. 

Fowr  Vols.    Price  $20. 
Eepokts  of  Cases  Argued  and  Determined  in  the  Court  of  Chancery  op  the  State 
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of  New  York,  before  the  Hon.  Lewis  H.  Sandford,  Assistant  Vice-Chancellor  of  the  First 
Circuit. 


SAWDFORU'S  SUPERIOR  COTIRX  R3EFORTS. 

Two  Vols.     Price  $10. 
RjiPORTS  OF  Cases  Argued  and  Determined  in  the  Superior  Court  of  tee  City  of 
New  York. 


session  j^a^^s, 
The  Session  Laws  of  the  State  of  New  York  arb  published  at  the  close  of  each 
Session.      The  Laws  of  the  Legislature  from  1821  to  1859,    inclusive,    in  38  Yolnmes. 
These  Session  Laws  are  well  executed,  and  bound  separately,  and  sold  very  low. 


SHERMAIV'S  MARINE  INSURANCE. 
Price  $2  50. 


S.ISSTM'S     COIWMENTT ARIES    ON   STATUTORY    AND    CONSTITUTIONAI. 

UA"W. 
Price  $5. 

Commentaries  on  Statute  and  Constitutional  Law,  and  Statutory  Constittjtiona'l 
Construction,  containing  an  Examination  of  Adjudged  Cases  on  Constitutional  Law,  under 
the  Constitution  of  the  United  States,  and  the  Constitution  of  the  respective  States,  concern- 
ing Legislative  Power,  and  also  the  Consideration  of  the  Rules  of  Law  in  the  Construction 
of  Statutes  and  Constitutional  Provisions.  By  E.  Fitch  Smith,  counselor  at  law. 
[From  the  Nbw  Yoek  Leqal  Obsbrver.] 

"We  have  for  some  time  paat  intended  to  direct  the  attention  of  the  legal  profession  to  the  Hon.  E.  Fitch 
Smith's  "  Commentaries  on  Statute  and  Constitullonal  Law  and  Constitutional  Construction."  Instead  of  a 
review  of  these  Commentaries,  we  have  concluded  to  present  to  our  readei-s  some  of  the  many  testimonials 
which,  at  our  request,  the  publishers  have  furnished  us.  In  the  Belknap  Gaseite,  published  in  New  Hamp- 
shire, we  find   these  Commentaries  thus  alluded  to  : 

"BIr.  EmTOB,— Permit  me,  tlirougrh  the  columns  of  your  useful  paper,  to  congratulate  the  profession  upon 
the  appearance  of  the  Hon.  E.  Fitch  Smith's  '  Commeutaries  on  Statute  and  Constitutional  Law.* 

"  The  first  five  chapters  in  this  learned  work  contain  the  origin  and  history  of  legislation  among  the  ancient 
governments— of  legislation  in  England — of  legislation  in  the  colony  of  Virginia — of  legislation  in  the  col- 
onies of  New  Plymouth  and  Massachusetts  Bay,  and  in  the  Connecticut  colony—and  then  proceeds,  sixthly, 
to  treat  of  the  legislative  power  of  the  states,  arid  the  bills  of  rights  of  tlie  respective  states.  Chapter  7th,  of 
lepislative  authority  irrespective  of  any  constitutional  restrictions  upon  legislative  power,  &c.  Sth,  of 
constitutional  restrictions  upon  legislative  power,  under  the  Constitution  of  the  United  States— first,  as  ap- 
plicable to  the  federal  government,  and  second,  as  applicable  to  the  state  governments,  and  the  construction 
put  upon  such  restrictive  clauses,  9th,  of  constitutional  rfstrictiona  upon  legisLativo  power,  under  the  con- 
stitutions of  the  respective  states,  and  the  construction  of  such  restrictive  clauses,  luth,  of  legislative  and 
judicial  interpretation.  11th,  of  the  division,  qualities  and  incidents  of  statutes.  12th,  of  interpretation  and 
construction  of  particular  words.  I3th,  of  cotempornncous  exposition.  14th,  of  statutes  in  Pari  Materia, 
15th,  of  aflirmative  and  negative  statutes.  16th,  of  equitable  construction  of  penal  statutes.  ISth,  of  the  con- 
struction of  penal  statutes.  19th,  of  the  repeal  of  statutes.  20th,  of  public  and  private  statutes  ;  and  2l8t, 
of  the  proofs  of  the  existence  of  statutes. 

"■It  will  at  once  be  seen  how  indispensable  a  thorough  knowledge  of  the  subjects  treated  of  in  this  work 
is  to  every  lawyer  and  legislator.  The  works  of  Judges  Kent  and  Story,  upon  the  several  subjects  found  in 
Judge  Smith's  Commentaries,  have  been  read  with  much  pleasure  and  instruction.  But  those  works  com- 
bined do  not  present  but  parts  of  tho  great  whole  treated  of  in  the  Commentaries  under  consideration.  The 
latter  may  well  be  called  an  American  work,  written  in  the  true  spirit  of  our  free  institutions,  based  upon 
American  authorities,  supported  by  lucid  arguments',  drawn  from  the  vital  pvinciples  of  our  government, 
and  such  ctmstructions  as  have  long  received  the  unqualified  approbation  of  our  own  judiciary.  After somo 
esaminntion,  I  hope  not  to  render  myself  obnoxious  to  contradiction,  by  say  ing  that,  af'ter  the  careful  perusal 
of  these  Cnnnnenturles,  every  jurist  will  cheerfully  aclcnowledge  the  superiority  of  this  work  over  any 
others  now  extant,  treating  upon  the  same  general  subjects. 

"  1  have  now  no  time.  If  I  had  the  ability,  to  make  an  analytical  review  of  Judge  Smith's  very  nseful 
Commentaries,  ^^y  only  design,  in  taking  up  tho  pen  upon  this  subject,  was  to  call  tlieattentibn  of  the  pub- 
lic, and  Jurists  In  particular,  to  this  new  and  valuable  treatise,  with  a  view  of  conferring  a  favor  and  ren- 
dering some  service,  by  tho  Inforraotinn,  to  those  who  are  bupposod  to  be  more  directly  interested  In  such  a 
work.  1  hope  the  distinguished  author  will  receive  a  reward  commensurate  with  that  great  amount  of  labor 
and  splendor  of  achievement." 

We  imderetpind  tlie  article  above  quoted  emanated  from  the  pen  of  the  late  attorney-general,  a  distin- 
guished and  learned  conatitutlonol  lawyer. 

The  following  extracts  are  taken  from  Hunt's  Merchants*  Magaslne : 

"  A  work,  fully  and  ably  treatlna:  the  subject  of  statutory  and  constitntional  law,  hns  been  much  needed 
and  the  leftrne<l  labors  of  Mr.  Smith  have  resulted  in  an  exceedingly  seasonable  publication.  Of  one  fiic 
the  book  furnishes  conclusive  ^rtma/aeia  proof,  and  a  refutation  of  a  prevailing  notion.  We  aro  often 
lold  that  the  days  of  profound  soholarshlp,  of '  learned  tomes '  (as  the  phi'ase  rune),  are  gone.    But  that  la 
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one  branch  at  least  of  human  learniug,  there  are  still  to  be  found  deep  thongbt  and  patient  study,  snch  books 
as  these  Commentariea  conclusively  prove ;  and  if  we  are  told  that  we  have  no  longer  the  huge  f(»Uoa  of 
former  days,  we  answer  that  the  fashion,  rather  than  the  size  of  the  volume,  has  changed,  and  we  point,  for 
proof,  to  Mr.  Smith's  octavo  of  a  thousand  pages. 

"  The  direction  of  modern  legal  scholarship  has  changed,  but  it  has  lost  nothing  in  profundity.  Wo  longer 
puzzling  over  the  subtleties  of  the  schools,  it  finds  enough  to  do  in  grappling  with  the  momentous  ques- 
tions and  pressing  interests  of  the  present ;  and  no  longer  finding  time  for  the  rcflnements  of  a  logic  which 
afforded  gratification  to  a  learned  complacency,  rather  than  yielding  practical  good,  it  has  need  of  all  its 
time  and  powers  to  keep  up  with  the  developments  of  an  active  age,  and  in  endeavoring  to  reduce  to  rule 
and  system  the  notions  and  opinions,  the  necessary  modifications  of  old  rules,  called  forth  by  new  events 
and  the  changing  aspect  of  society. 

'MA'e  speak  not  only  with  reference  to  our  own  country,  when  we  call  this  work  seasonable.  At  a  time 
when  all  Europe  is  convulsed  with  movements,  the  whole  end  and  aim  of  which  is  constitutional  change,  the 
shifting:  of  the  supremo  power  of  states  off  one  basis  to  another,  wiih  fundamental  changes;  in  shnrt,  the 
inquiry  into  the  sources,  nature,  extent  and  limits  (if  limits  there  be)  of  this  supreme  power  of  states,  be- 
comes momentous  and  vital.  When  we  consider  that  it  has  been  for  years  a  mooted  point  whether  there 
bo  in  fact  limits  to  the  power  of  the  legislative  or  law-making  auihority,  and  how  pertinaciously  the  doc- 
trine of  the  omnipotence  of  Parliament  (as  English  writers  call  it)  has  been  attacked  and  defended,  we  Fee 
how  fundamental  and  at  the  same  (inie  unsettled,  are  some  of  the  questions  connected  with  this  subject. 
One  of  the  most  interesting  and  elaborate  chapters  of  this  work  is  devoted  to  this  question.  Mr,  Smith  has 
brought  together  the  opinions  of  the  great  text  writers  on  the  subject — those  of  Burlamaqui, 'Woodcsson, 
Domat,  Blackytone  and  others  on  one  side,  and  those  of  Vattel,  Locke  and  Hall  on  the  other,  and  then  pro- 
ceeds to  exaroino.  in  detail,  the  leading  American  authorities,  of  both  state  and  federal  courts. 

"  We  commend  this  work,  and  the  subject  which  it  treats,  to  the  study,  not  only  of  tlie  American  lawyer, 
but  of  the  American  legislator,  the  American  merchant,  and,  we  may  add,  to  every  citizen  who,  as  a  voter, 
makes  a  unit  in  that  aggregate  of  popular  will  which  expresses  itself  by  acts  of  legislation. 

A  distinguished  jurist  says  : — "This  subject,  so  ably  treated,  i^  one  of  the  highest  interest  and  importance 
not  only  to  tke  lawyer  and  jurist,  but  to  the  legislator  and  statesman  and  must  commend  this  work  to  the 
diligent  study  of  all  those  who  aspire  to  an  accurate  knowledge  of  th  science  and  true  prinuiples  of  legisla- 
tion," 

A  gentleman  of  high  eminence  at  the  Boston  bar  pronounces  these  Commentaries  "an  able,  learned  and 
highly  satisfactory  treatise." 

The  attorney -general  of  Alabama  says: — "I  have  been  highly  delighted  in  their  perusal ;  I  entertain  the 
opinion,  and  have  no  doubt  that  ere  long  they  will  be  in  high  essteem  among  the  legal  profession." 

A  Juridical  writer  says : — "  Such  a  work  as  this  has  been  much  needed.  In  it  are  discussed,  and  that  in 
a  most  able  manner,  the  law  and  rules  of  construction  of  constitutional  and  statutory  enactment.  It  opens 
and  enters  in  a  bold  manner  upon  a  subject  which,  under  our  free  and  republican  institutions,  presents  a 
wide  and  interesting  field  for  the  exploration  of  the  legal  student  and  juridical  scholar  in  the  exercise  of 
judicial  and  profe.-isional  learning,  and  is  worthy  the  careful  and  attentive  perusal  of  all  those  who  desire  an 
accurate  and  just  apprehension  of  the  genuine  policy  and  real  philosophy  of  our  happy  and  peculiar  inst;itu- 
tiuns,  or  the  true  basis  of  human  rights  upon  which  they  are  founded." 

Our  space  will  not  admit  of  further  extracts  at  present.  Wo  would  add,  in  our  opinion,  the  work  of  Judge 
Smith  evinces  an  intimate  and  accurate  acquaintance  with  constitutional  law  andother  subjects  of  which  he 
treats.  We  find  in  it  the  impress  of  a  clear  and  discriminating  mind,  legal  ability  as  a  juridical  writer,  an- 
Burpassed  by  few  writers  of  the  present  day.  From  the  learDine  and  talent  exhibited  in  the  numerous 
judicial  opinions  of  this  author,  which  we  have  heretofore  published,  we  had  reason  to  expect  that  a 
work  emanating  fi-om  his  pen  would  bu  one  of  real  intrinsic  merit.  Our  expectations  in  this  respect  have 
been  fully  realized. 

These  Commentaries  also  contain  an  unusual  amount  of  original  matter.  We  were  much  gratified  in  the 
perusal  of  the  logical  and  impressive  argument  cuntained  in  the  opening  of  chapter  nine;  in  which  the 
anthor  discusses  the  important  constitutional  question,  '*  What  is  abill  (within  the  meaning  of  our  con- 
stitution) appropriating  the  public  moneys  or  property  for  local  or  private  purposes?" 

The  c()ncluding  part  of  chapter  seven,  from  section  149  to  173,  both  inclusive,  contains  ore  of  the  most 
bold  and  masterly  arguments  which  has  ever  fallen  under  our  observation,  upon  the  difficult  and  intricate 
question,  "As  to  the  power  of  the  legislature,  irrespective  of  any  constitutional  restrictions,  to  pass  retro- 
spective laws  which  shall  have  a  retroactive  effect." 

That  portion  of  the  work  which  relates  to  the  consideration  of  the  construction  of  statutes  is  of  groat 
practical  interest  and  utility  to  the  profession,  and  in  it  will  be  found  evidence  of  great  research  and  of  legal 
erudition  of  no  ordinary  cast  The  author  has  certainly  rendered  to  the  profession  great  and  valuable  service 
in  this  branch  of  juridical  science,  and  what  has  been  done  has  beoa  well  and  scientifically  done. 
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OK   WRITTEN    EYIDENCE. 

"Wettings  are  either  public  or  private.  Some  public  Writings  are  of 
record ;  others  not  of  record.  Again,  public  -writings  may  be  distin^ 
guished  into  such  as  are  of  a  judicial  character,  and  such  as  ate  not 
judicial. 

It  is  proposed  to  treat,  in  the  first  chapter,  of  the  admissibility  and  effect 
of  judicial  writings  as  evidence  ;  and,  in  the  second,  of  the  admissibility 
and  effect  of  such  public  writings  as  are  not  judicial.  The  proof  of  writ- 
ings, both  public  aid  private,  will  be  considered  in  subsequent  chapters. 


CHAPTEH   I. 

OF  THE  ADMISSIBILITY  AND  EFBCT,  IN  EVIDENCE,  OF  JUDICIAL  -Vt^'ltiTINGS. 

In  the  present  chapter,  the  effect  and  admissibility  of  judicial  writings 
■will  be  treatid  of  in  the  following  order : — 1.  Of  verdicts  and  judgments  of 
superior  courts ;  2.  Of  proceedings  in  chancery  ;  3.  Of  sentences  in  the  ec- 
clesiastical courts  ;  4.  Of  judgments  of  courts  of  admiralty ;  judgments  in 
rem  in  th«  Exchequer ;  judgments  by  commissioners,  visitors,  courts  mar- 
tial; &c. :  5.  Of  judgments  of  inferior  courts;  6.  Of  sentences  of  foreign 
courts ;  7.  Of  depositions  and  examinations ;  8.  Lastly,  of  inquisitions. 

It  may  be  observed,  that  these  several  parts  of  the  subject  will  serve  to 
illustrate  each  other,  and  that  the  general  principles,  applicable  to  each, 
may  be  most  clearly  comprehended  by  reference  to  alll' 

Vol.  II.  1 


Of  the  Admissibility  and  Effect  [CH.  I. 


SECTION  I. 

Of  the  Admissibility  and  Effect,  in  Evidence,  of  Judgments  and  Verdicts  in 

the  Superior  Courts. 

Records. 

Eecords  are  the  memorials  of  the  proceedings  of  the  legislature,  and  of 
the  king's  courts  of  justice,  preserved  in  rolls  of  parchment;  and  they  are 
considered  of  such  authority,  that  no  evidence  is  allowed  to  contradict 
them.  A  record  imports  such  absolute  verity,  that  no  person,  against 
■whom  it  is  admissible,  shall  be  allowed  to  aver  against  it.(l)  "  The  authori- 
ties," said  Lord  Tenterden,  delivering  the  judgment  of  the  court  in  the 
case  of  The  King  agt.  Carlisle,(2)  "  are  clear,  that  a  party  cannot  be  re- 
ceived to  aver,  as  error  in  fact,  a  matter  contrary  to  the  record." 

Judgment  conclusive  of  fact  recorded. 

Judgments  and  verdicts  in  the  superior  courts  are  always  of  record. 
They  have,  therefore,  the  character  which  belongs  to  all  records,  that  they 
are  not  to  be  contradicted  by  evidence. 

If  a  verdict  finding  several  issues  were  to  be  prdduced  in  evidence,  the 
opposite  party  would  not  be  allowed  to  show  that  np  evidence  was  offered 
on  one  of  the  issues,  and  that  the  verdict  as  to  that  issue  was  indorsed  on 
the  posiea  by  a  mistake.(3)  On  an  indictment  for  agisting  the  escape  of 
a  convict  out  of  prison,  if  the  record  of  the  conviction  is  produced  by  the 
proper  ofl&cer,  evidence  is  not  admissible  to  dispute  tbe  statement  in  the 
record,  or  to  show  that  it  never  was  filed  among  the  other  records  of  the 
county  ;  even  though  the  indictment  refer  to  it  with  a..prout  patet,  as  re- 
maining among  those  records.(4:)  \ 

Not  conclusive  on  immaterial  averments.  \ 

A  record  will  not  be  conclusive  as  to  the  truth  of  allegations  which 
were  not  material  nor  traversable. (5)  Thus,  for  example,  a  party  will 
not  be  estopped  from  averring,  in  an  action  of  debt  d^  a  bond,  that 
the  bond  was  made  at  A.,  though,  in  a  former  action  on  tie  same  bond, 
he  averred  it  to  have  been  made  at  B.(6)  So,  in  the  case  o\  a  conviction 
for  a  felony,  where  the  jury  has  given  a  general  verdict,  tlu  record  will 
not  be  conclusive  that  the  offence  was  committed  on  the  day  i\ientioned  in 
the  indictment,  for  the  time  is  not  of  the  substance  of  the  caaro-e  •  and 

(1)  Co.  Lit.  260  a;  12  Rep.  24,  25;  Dodderidge's  English  Lawyer,  p.  200;  LamK  bis:  1  ch 
13,  p.  Tl ;  Gilb.  Bv.  5 ;  B.  N.  P.  221 ;  Glynn  v.  Tliorpe,  1  B.  &.  A.  156  ;  E.  v.  Hopper,  sVri  495 

(2)  2  B.  &  Ad.  362. 

(3)  Reed  v.  Jackson,  1  East,  355. 

(4)  R.  V.  Shaw,  R.  &  R.  Or.  0.  526. 
(B)  Co.  Lit.  352  b. 
(6)  Com.  Dig.  tit.  Estoppel,  B  6. 


SEC.  I.]  Of  Judgments  and  Verdicts  of  Superior  Courts.  3 

therefore  a  party  interested  to  dispute  a  forfeiture  (wTiicli  in  the  case  of 
real  property  relates  to  the  time  of  the  offence)  may  show  that  the  offence 
was  committed  on  a  different  day  from  that  alleged  in  the  record. (1) 

The  record  of  a  judgment  or  verdict  not  being  liable  to  contradiction  as 
to  the  truth  of  its  contents,  the  question  as  to  its  admissibility  or  effect  in 
evidence  must  depend  on  the  inferences  attempted  to  be  drawn  from  it. 
These  inferences  are  sometimes  necessary  and  conclusive,  and  sometimes 
optional  with  juries.  "Where  a  judgment  is  produced  merely  for  the  pur- 
pose of  showing  that  such  a  proceeding  actually  took  place  (as,  upon  an 
indictment  for  perjury  at  a  trial,  with  a  view  of  showing  that  the  trial 
actually  took  place),(2)  the  record  is  conclusive  of  the  fact  that  the  pro- 
ceeding did  take  place. 

Effect  of  judgment. 

The  legal  consequences  arising  from  the  simple  fact  of  a  judgment  having 
been  pronounced  by  a  court  of  competent  jurisdiction  are  very  numerous. 
In  some  cases,  a  judgment  constitutes  part  of  a  title ;  in  others,  it  is  used 
merely  to  show  a  suit  determined,  or  to  let  in  evidence  of  what  was  sworn 
upon  a  trial,  or  to  justify  proceedings  in  execution  of  the  judgment,  or  to 
entitle  a  partner  to  contribution,  or  for  some  other  purpose  to  which  it  is 
properly  applicable  as  a  judgment.  So  a  judgment  may  be  used  to  prove 
the  fact  that  a  party  had  by  process  of  law  been  compelled  to  pay  damages 
to  a  certain  amount  ;(3)  but  not  to  prove  the  circumstances  under  which 
they  were  paid.(-i) 

The  celebrated  judgment  of  De  Grey,-  C.  J.,  expressing  the  unanimous 
opinion  of  all  the  judges,  in  The  Duchess  of  Kingston's  Case,(5)  gives  such  a 
clear  and  comprehensive  view  of  the  general  principles  applicable  to  the  sub- 
jects treated  of  in  this  chapter,  it  will  be  desirable  to  introduce  the  whole  of  it, 
distributing  its  several  parts  under  the  several  heads  to  which  they  relate. 

The  judgment  begins  as  follows :  "  What  has  been  said  at  the  bar  is  cer- 
tainly true,  as  a  general  principle,  that  a  transaction  between  two  parties, 
in  judicial  proceedings,  ought  not  to  be  binding  upon  a  third ;  for  it  would 
be  unjust  to  bind  any  person  who  could  not  be  admitted  to  make  a  defence, 
or  to  examine  witnesses,  or  to  appeal  from  a  judgment  he  might  think 
erroneous;  ard  therefore  the  depositions  of  witnesses  in  another  cause  in 
proof  of  a  fact,  the  verdict  of  a  jury  finding  the  fact,  and  the  judgment  of 
the  court  ujon  facts  found,  although  evidence  against  the  parties  and  all 
claiming  uuder  them,  are  not,  in  general,  to  be  used  to  the  prejudice  of 


(1)  Ives's  Case,  3  Inst.  230 ;  Gilb.  Ev.  230.     See  Co.  Lit.  352  b ;  and  Att.  Gen.  v.  King,  5 
PrL  195. 

(2)  SeeR.  V.  Hes,  Oa.  temp.  Hardw.  118 ;  R.  v.  Page,  2  Bsp.  649  n.     See  also  B.  N.  P.  243 ; 
R.  V.  Gffdon,  Car.  &  M.  410. 

(3)  Gteen  v.  New  River  Company,  4  T.  R.  590. 

(4)  See  by  CressweU,  J.,  6  M.  &  G.  165. 

(5)  20  How.  St.  Tr.  578. 
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strangers.(l)  There  are  some  exceptions  to  this  general  rule,  founded  upon 
particular  reasons,  but  not  being  applicable  to  the  present  subject  it  is  unne- 
cessary to  state  them. 

"From  the  variety  of  cases  relative  to  judgments  being  given  in  evi- 
dence in  civil  suits,  these  two  deductions  seem  to  follow  as  generally  true. 
First,  that  a  judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon 
the  point,  is,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive,  between  th© 
same  parties,  upon  the  same  matter  directly  in  question  in  another  court. 
Secondly,  that  the  judgment  of  a  court  of  exclusive  jurisdiction,  directly 
upon  the  point,  is,  in  like  manner,  conclusive  upon  the  same  matter, 
between  the  same  parties,  coming  incidentally  in  question  in  another  court 
for  a  different  purpose.  But  neither  the  judgment  of  a  concurrent  or  exclu- 
sive jurisdiction  is  evidence  of  any  matter  which  came  collaterally  in  ques- 
tion, though  within  their  jurisdiction,  nor  of  any  matter  incidentally  cog- 
nizable, nor  of  any  matter  to  be  inferred  by  argument  from  the  judgment." 

Distinction  between  judgments  of  courts  of  exclusive  and  concmreirii  jupsdiction. 

A  much  more  conclusive  effect  is  here  attributed  to  the  judgments  of 
courts  of  ecEcZMsiwe  jurisdiction  than  to  the  judgments  of  courts  which  have 
only  concurrent  jurisdiction.  With  regard  to  the  parties  between  whom 
they  are  to  be  used,  and  the  matter  to  which  they  relate,  these  two  classes 
of  judgments  are  put  upon  the  same  footing,  and  subject  to  the  same  limi- 
tation and  restriction  ;  the  matter  must  be  the  same,\the  parties  also  the 
same.  But  in  one  important  particular  they  differ,  that  is,  with  reference 
to  the  occasion  and  the  manner  in  which  it  is  proposed  to  use  them.  It  is 
only  upon  a  matter  directly  in  question  that  the  judgment  of  a  court  of  con- 
current ]m:\sdi\Q,\AOXi  is  conclusive — while  the  judgment  of  a  court  of  excZw- 
siw  jurisdiction  is  conclusive,  not  only  when  the  matter Vomes  in  question 
directly,  but  also  when  it  comes  incidentally  in  question.!  This  difference 
in  the  effect  of  the  judgments  arises  from  the  difference  in  the  constitution 


(1)  Note  251. — Tliis  principle  is  universally  acknowledged.  See  Burriliiv.  West,  2  N.  H. 
Bep.  190;  Wood  v.  Davis,  1  Cranch,  271 ;  Davis  v.  Wood,  1  Wlieat.  Rep.  6-\Paynes  v.  Coaies, 
1  Munf.  373  ;  Turpin  v.  Thomas,  2  Hen.  &  Munf.  139 ;  Jackson  v.  Tedder,  3  JSin.  Rep.  8 ;  Case 
V.  Reeves,  14  Id.  79;  Ryer  v.  Atwater,  4  Day's  Rep.  431 ;  Killinswortli  v.  Bf^dford,  2  Overt. 
Tenn.  Bep.  204 ;  Wood  v.  Stephen,  1  Serg.  &  Rawie,  175 ;  Estep  v.  Hutchman,  l4Td.  435  ;  TaJoor 
V.  Perrott,  2  Gall.  Rep.  665 ;  Twambly  v.  Henley,  4  Mass.  Rep.  441 ;  RespublL,  v.  Davis,  3 
Teates'  Rep.  128  ;  Johnson  v.  Bourn,  1  Wash.  Rep.  187  ;  Stevelie  v.  Bead,  3  Wa*.  C.  C.  Rep. 
274;  Cleatonv.  Chambliss,  6  Rand.  Rep.  86;  Neal  v.  M'Comb,  2  Terg.  Rep.  10,  IB;  Blount  v! 
Darrach,  14  Serg.  k  Rawle,  184,  186,  note;  Bate  v.  Strong,  2  Hamm.  Rep.  401;  Pis\v.  Weston 
5  Greenl.  410 ;  Cowles  v.  Harts,  3  Conn.  Rep.  516  ;  Lessee  of  James  v.  Stookey,  1  TCash.  C.  c' 
Rep.  530  ;  Chapman  v.  Chapman,  1  Munf.  398  ;  Fraaier  v.  Frazier's  Executors,  2  Leigh\642  650- 
Burke  v.  Cranberry,  Gilmer's  Rep.  25;  Munford  v.  Overseers,  2  Rand.  Rep.  313,  318.  Vloyd  v! 
Mintsey,  5  Rich.  361;  Riggins  v.  Brown,  12  Geo.  271;  Persona  v.  Jones,  Id.  371;  mhan  v.' 
Wyatt,  21  Ala.  813 ;  Fallon  v.  Murray,  16  Mis.  (1  Bennett)  168 ;  Duncan  v.  Helms,  8  Gr\tt.  68: 
See  also  Rapelye  v.  Prince,  4  Hill  R.  119;  Alexander  v.  Taylor,  4  Denio,  302.  A  surety  V  not 
affected  by  a  judgment  recovered  against  his  principal,  the  surety  not  having  been  a  party!  the 
suit.    Clark  v.  Montgomery,  23  Barb.  464.     See  Lee  v.  Clark,  1  Hill,  56.)  \ 
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of  the  courts  wliicTi  pronounce  them.  WHen  a  matter,  over  which  some 
other  court  is  allowed  to  have  exclusive  jurisdiction,  comes  in  "question — 
whether  directly  or  incidentally — and  the  judgment  of  sucli  a  court  is  of- 
fered in  evidence  as  proof  of  the  matter,  it  must  necessarily  be  conduswe.; 
implicit  credit  must  be  given  to  a  court  so  constituted,  wKile  its  judgment 
is  unreversed  and  in  full  force  ;  for  the  court  in  which  the  particular  mat- 
ter is  to  be  proved,  has  no  authority  to  examine  into  the  merits  of  the  judg- 
ment, and  must  take  the  matter  as  judicially  and  conclusively  decided. 

Judgments  in  rem. 

There  is  another  class  of  judgments  to  be  considered  ;  namely  such  as 
are  technically  termed  judgments  in  rem  ;  and  these  are  conclusive,  not 
only  as  against  parties  and  juries,  but  also  as  against  strangers. 

A  judgment  in  rem  may  perhaps  be  defined  to  be  the  judgment  of  a 
court  of  exclusive  or  at  least  peculiar  jurisdiction,  declaratory  either  of  the 
nature  and,  condition  of  some  particular  thing,  or  of  the  condition  and 
stapis  of  some  particular  person.(l) 

Of  the  former  class  are  judgments  of  courts  of  admiralty  relating  to  a 


(1)  This  definition  is  by  no  means  put  forward  as  a  perfect  one.  The  late  Mr.  Smith  defined  a 
judgment  m  rem  to  be  "  an  adjudication  (as  its  name  indeed  denotes)  upon  the  siatius  of  some 
particular  subject  matter,  b;'  a  tribunal  having  competent  authority  for  that  purpose."  2  Lead. 
Ca.  439.  And  he  takes  eiceptioq  to  the  inference  to  be  drawn  from  some  dicta,  that  such  a 
judgment  must  be  one  of  a  court  of  exduaive  jwisd/iciion.  "  The  universal  effect,"  he  says,  "  of  a 
judgment  in  rem  depends,  it  is  submitted,  on  this  principle,  viz :  that  it  is  a  solemn  declaration, 
proceeding  from  an  accredited  quarter,  concerning  the  status  of  the  thing  adjudicated  Upon,; 
which  very  decla/raiion  opirates  accordingly  upon  the  thing  a^'udicated  upon,  and  ipso  facto  renders 
it  such  as  it  is  thereby  declared  to  be."  Id.  And  he  afterwards  says:  "And  it  is  submitted, 
that  this  must  be  Lord  Coke's  meaning  where  he  states  in  1  Inst.  352  b,  that  '  where  the  record 
of  the  estoppel  doth  run  to  the  disabilitie  or  legitimation  of  the  person,  there  aU  strangers  shall 
take  benefit  of  that  re;ord,  as  outlawrie,  eaxommengement,  profession,  attainder  of  prcemimire,  &c., 
felonie,  &c.,  bastardie,muMeriie,  and  shall  conclude  the  parties,  though  they  be  strangers  to  the 
record.'  In  all  these  cases,  it  wUl  be  observed,  the  record  operates  upon  the  status  of  the  indi- 
TiduaJ."  Id.  p.  44Q  But  it  is  also  to  be  observed,  that  in  all  these  oases,  the  judgment  is  that 
of  a  court  of  exdosive,  or  at  least  peculiar  jurisdiction.  Thus,  sentence  of  outlawry  is  the 
judgment  of  the  cjroners  of  the  county  (see  3  Bl.  Com.  283,  App.  xx) ;  sentence  of  excommu- 
nication is  pronounced  by  the  Ecclesiastical  Courts  (Id.  101) ;  sentence  in  felon^  is  the  judgment 
either  of  the  Coirt  of  Queen's  Bench,  or  of  the  Commissioners  of  Oyer  and  Terminer.  4  Id.  349, 
350  ;  et  sic  de  ceteris. 

The  term  "judgment  in  rem"  is  perhaps,  in  strictness,  objectionable  when  applied  to  the  status 
of  a  person.  The  term  itself  is  probably  derived  from  the  civU  law,  where  actions  were  classed 
as  acliones  inpersonam  and  actiones  in  rem ;  the  former  including  actions  upon  contract  or  for  in- 
juries ("ex  (Oniractu  ml  ex  maleficio ;"  the  latter  referring  to  actions  in  which  some  particular  thing 
was  the  suilject  matter  of  the  controversy  ("  cwm  viovet  aiioui  de  aliqua  re  controversiam").  Inst, 
lib.  4,  tit.  i6,  §  1.  The  distinctive  difference  between  these  actions,  and  our  "  personal  and  real 
actions,"ia  known  to  every  lawyer.  Under  the  Roman  law,  therefore,  a  judgment  in  rem,  gen- 
erally, vas  "«i  rem  ipsam  restituat  {possessor)  cum  fruciitus."    Inst.  lib.  4,  tit.  1'7,  §  2. 

A  jv<3gment  in  rem  in  our  law  may  properly  be  so  termed  when  it  is  the  sentence  of  a  court 
declaring  the  nature  or  quality  of  a  particular  thing,  e.  g.,  the  decision  of  the  Court  of  Admiralty 
dedsring  a  vessel  to  be  lawful  prize ;  or  a  judgment  of  condemnation  for  forfeiture,  under  the 
Excise  laws,  by  the  Court  of  Exchequer.    "Where,  however,  the  judgment  declares  the  condition 
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prize ;  judgments  of  condemnation  and  of  property  as  forfeited  by  the 
Court  of  Exchequer  or  commissioners  of  excise,  and  the  like. 

To  the  latter  class  belong  sentences  of  the  ecclesiastical  courts  of  divorce 
a  mensa  "et  thoro  ;"  or  of  deprivation  ;  decrees  of  expulsion  by  visitors  of 
a  college  ;  adjudications  of  settlement ;  and  the  like. 

The  consideration  of  j  udgments  in  rem  will  be  resumed  hereafter.  In  the 
present  chapter,  the  subjects  treated  of  maybe  arranged  in  the  following 
order : 

First,  Of  the  admissibility  and  effect  of  verdicts  and  judgments  with 
reference  to  the  parties. 

Secondly,  Of  the  admissibility  and  effect  of  verdicts  and  j  udgments  with 
reference  to  parties  claiming  in  privity. 

Thirdly,  Of  the  admissibility  and  effect  of  verdicts  and  judgments,  with 
reference  to  the  matters  in  controversy. 

Fourthly,  Of  the  rule  as  to  verdicts  or  judgments  in  prosecutions,  con- 
sidered with  reference  to  the  parties. 

First,  Of  the  admissibility  and  effect  of  verdicis  and  judgments  with 
reference  to  the  parties.  \ 

What  parties  bound  by  a  judgment. 

De  Grey,  0.  J.,  distinctly  states  the  rule  of  law  as  to  the  effect  of  a  judg- 
ment, where  the  parties  in  the  first  suit  are  the  sameas  in  the  second ;  the 
judgment  is  said  to  be  conclusive  between  the  same  fkrties.  It  is  evident, 
from  taking  both  passages  together,  he  meant  to  be  -understood  as  laying 
down,  that  the  judgment  would  be  conclusive  also  between  all  claiming  under 
the  parties ;  and  it  is  only  just  that,  if  the  parties  to  a  aiit  are  to  be  bound 
by  a  judgment,  all  claiming  under  them  ought  likewisi\  to  be  bound. (1) 

It  was  resolved  by  Holt,  0.  J.,  and  the  other  judges  (if  the  coui't  upon  a 
trial  at  bar,  that  no  record  of  a  conviction  or  verdict  cay  be  given  in  evi- 
dence, but  such  whereof  the  benefit  may  be  mutual ;  thatis,  such  as  might 
have  been  given  in  evidence,  either  for  the  plaintiff  or  ttie  defendant.(2) 
Gilbert,  C.  B.,  lays  it  down,  "  that  nobody  can  take  benefit  by  a  verdict 
who  had  not  been  prejudiced  by  it,  had  it  gone  contrary."(») 


or  status  of  a  person,  it  would  seem  that  it  would  more  properly  be  termed  ajudgment  qttasi 
in  rem.  \ 

Judgments  that  are  not  in  rem  are  sometimes  called  judgments  in  personam ;  tot  the  impro- 
priety of  this  expression  has  been  pointed  out  by  Mr.  Smith,  who  proposes  to  subsStute  for  it  the 
term  "judgments  inter  pairies."    See  2  Lead.  Ca.  439.  > 

(1)  In  a  latter  part  of  the  same  judgment,  the  chief  justice,  after  speaking  of  oertan  instances 
in  which  a  sentence  in  the  Ecclesiastical  Courts  had  been  admitted  as  evidence,  piSoeeded  to 
remark :  "  But  in  all  these  oases,  the  parties  to  the  suits,  or  at  least  the  parties  against  yhom  the 
evidence  was  received,  were  parties  to  the  sentence,  and  had  acquiesced  under  it;  oidaimed 
wider  those  who  were  parties  and  had  acquiesced."  \ 

(2)  R.  V.  Warden  of  the  Fleet,  Rep.  temp.  Holt,  134;  B.  N.  P.  233,  S.  P.  It  is  a  We  of 
estoppels,  that  they  must  be  reciprocal.  Co.  Lit.  352  ;  Com.  Dig.  tit.  Estoppel;  Gaunt,  v.  yain- 
man,  3  N.  C.  69 ;  Doe  d.  Marohant  v.  Errington,  6  Id.  79.  \ 

(3)  Gilb,  Ev.  28 ;  B.  N.  P.  232 ;  Ward  v.  Wilkinson,  4  B.  &  A.  412.    The  case  of  Whatttey 
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Principle  of  the  rule. 

It  seems  obviously  unjust,  that  proceedings  should  be  evidence  against 
a  stranger,  inasmuch  as  he  had  no  opportunity  of  calling  witnesses,  or  of 
cross-examining  those  on  the  other  side,  or  of  appealing  against  the  judg- 
inent.(l)     And  it  may  perhaps  be  thought  a  sufficient  reason  for  not  allow- 


V.  Menheim,  3  Esp.  608, — where  a  verdict  on  an  issue  dhected  by  the  Court  of  Exchequer  to 
try  a  question  of  partnership,  was  used  by  a  stranger, — does  not  appear  consistent  with  principle. 

Note  252. — See  S.  P.,  Lansing  v.  Montgomery,  2  John.  Rep.  382 ;  Paynes  v.  Coales,  1  Munf. 
313 ;  "Worcester  y.  Green,  2  Pick.  Rep.  425  ;  Ryer  v.  Atwater,  4  Day,  431,  434,  435,  per  Swift,  J.; 
Casev.  Reeve,  14  John.  Rep.  M,  83;  M'KeUar  v.  BoweU,  4  Hawljs'  Rep.  34;  Kazer  v.  The 
State,  5  Hamm.  Rep.  280,  282;  Maybee  v.  Avery,  18  John.  Rep.  352,  354. 

In  Hurst's  Lessee  v.  M'Nefl  (1  Wash.  C.  C.  Rep.  70,  75),  the  defendant's  counsel  offered  to  read 
the  record  ol  a  trial  between  the  lessor  of  the  plaintiff  and  one  Pemberton ;  it  does  not  appear 
what  the  precise  object  of  this  evidence  was,  nor  in  what  relation  Pemberton  stood  to  the  mat- 
ter in  dispute;  but,  per  "Washington,  J.,  " Such  evidence  is  inadmissible.  If  there  be  »•  point 
completely  settled  and  at  rest,  it  is  this :  that  a  verdict  between  different  persons  cannot  be  given 
in  evidence  in  a  suit  of  one  of  the  parties  against  a  stranger.  It  is  true,  that  in  that  case.  Hurst, 
against  whom  the  verdict  is  offered,  had  an  opportunity  of  cross-examining ;  yet  it  cannot  be 
offered  against  Hurst,  unless  lie  might  have  offered  it  had  it  been  in  his  favor.  This  is  the  settled 
rule.  Non  constat  that  the  eTidence  necessary,  or  supposed  necessary  by  Hurst,  in  that  case,  was 
the  same  as  in  tliis.  He  might  have  been  unsuccessful  there,  for  many  reasons  which  do  not  now 
exist — ^the  absence  of  witnesses,  or  the  hke." 

And  though,  in  the  second  suit,  one  of  the  plaintiffs  and  all  of  the  defendants  are  the  same  as 
in  the  first,  yet,  if  they  are  new  plaintiffs,  in  the  second  suit,  against  whom  the  judgment  in  the 
first  suit  could  not  have  been  used,  had  it  been  adverse,  it  shall  not  be  admitted  in  their  favor. 
Baring  v.  Panning,  1  Paino's  Rep.  549 ;  S.  P.,  Chapman  v.  Chapman,  1  Munf.  398.  And  it  makes 
no  difference  that  the  nev  parties,  as  assignees  of  a  chose  in  action,  are  endeavoring,  together 
with  the  assignor,  to  enfcrce  the  same  right  that  was  established  in  the  former  suit  in  favor  of 
the  assignor.  Thus,  whsre  C.  shipped  on  board  a  vessel,  belonging  to  the  defendants,  a  cargo  of 
merchandise,  consigned  to  the  latter,  who  were  merchants,  at  New  York,  to  be  sold  for  the 
account  of  C. ;  and  on  itsarrival,  C.  assigned  the  cargo  and  its  proceeds  to  B.,  M.  and  R. ;  held,  that  on 
a  bin  filed  by  C,  B.,  M  and  R.  against  the  defendants,  praying  an  account  of  the  proceeds  of  the 
shipment,  &c.,  a  decrfe  in  a  cause  between  C.  and  the  defendants,  in  which  a  large  balance 
was  established  agaiist  the  latter,  could  not  be  given  in  evidence  by  the  plaintiffs.  Baring  v. 
Fanning,  svpra. 

(And  see  omie  note  111,  also  note  112.) 

(1)  Note  253. — '^he  rule  stated  in  the  text  has  been  recognized  in  many  cases,  among  which 
are  the  follovring:  Paynes  v.  Coales,  1  Munf  373 ;  Jackson  v.  Yedder,  3  John.  Rep.  8 ; .  Case  v. 
Reeves,  14  Id.  7f,  81 ;  Twambly  v.  Henley,  4  Mass.  Rep.  441,  442 ;  Wood  v.  Stephen,  1  Serg.  & 
Rawle,  175;  Jolnson  v.  Bourn,  1  Wash.  Rep.  187;  Cowles  v.  Harts,  3  Conn.  Rep.  516.  And 
it  is  no  less  apflicable  to  criminal  than  dvil  cases.  Accordingly,  where  two  were  indicted  separ 
retely  for  the  same  arson,  one  convicted  and  judgment  passed ;  held,  that  the  record  was  not 
admissible  ev.dence  against  the  other.     Kazer  v.  The  State,  5  Hamm.  Rep.  280. 

On  a  bin  &  chancery  against  the  executors  of  A.,  seeking  to  charge  the  estate  with  a  debt 
due  from  tie  firm  of  A.  &  B.,  and  stating  the  insolvency  of  B.,  the  surviving  partner :  held,  that 
a  judgmeni  at  law  against  B.,  as  surviving  partner,  in  favor  of  the  complainant,  was  no  evidence 
of  the  exStence  of  a  debt  from  the  firm,  as  against  the  executors,  for  there  was  no  privity  be- 
tween B  and  the  executors ;  and  the  latter  had  no  opportunity  of  being  heard  in  the  suit  against 
B.  Stirges  v.  Beach,  1  Conn.  Rep.  507.  The  judgment,  however,  was  allowed  to  be  evidence 
.so  far  18  to  prove  the  fact  that  the  complainant  had  sued  B.  and  recovered.    Id. 

"Wlen  defendants,  on  being  sued,  plead  in  abatement  the  non-joinder  of  others  as  partners, 
andsucceed,  the  record  cannot  be  used  in  a  subsequent  suit,  in  which  such  others  are  joined,  to 
chsfge  them  as  Uable  with  the  rest.    Against  those  who  pleaded,  the  record  is  evidence  that  all 
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who  were  alleged  to  be  partners  are  so  in  fact;  but  the  others  must  be  proved  partner?  in  the 
ordinary  way.     Witner  v.  Schlatter,  2  Eawle,  359. 

Mr.  Starkie  says  that  "a  record  is  OTldence  against  one  who  might  have  been  a  party  to  it, 
for  he  cannot  complain  of  the  want  of  those  advantages  which  he  has  voluntarily  renounced  f" 
and  as  authority  for  the  position,  he  refers  to  Bac.  Ab.  Ev.  F,  616.     1  Starkie's  Bv.  195. 

An  agreement  between  several  persons,  Uable  upon  the  same  instrument  to  be  bpund  by  a 
verdict  against  one,  may  so  far  connect  the  rest  with  the  proceeding  as  to  render  the  ver- 
dict admissible  in  an  action  against  them.  Thus  a  special  verdict,  given  in  another  action  on 
the  same  policy  of, insurance,  b|it  agai^s);  a  differept  up.(}firwriter,  hag  been  jrepftiTe^  jjrhpre  ij  was 
shown  that  all  thp  ijnderwri^eis  had  agree^  tfj  be  bound  by  p^p  verfipt;  fo^  un4er-the  agree- 
ment they  Vere  e^ch  eiititleii  to  intprfe,);^  on  the  fornjer  trial  and  cross-exapine  witpesses.  It 
■  Vas  held,  however,  not  conclusive,    pattpn  v.  Caldwell,  1  Ball.  Rep.  419. 

But  a  person  ig  not  to  be  in  any  measure  agect^^  ^7  ^  decision  between  others,  merely  because 
he  was  present  at  the  trial  and  cross-examined  the  witnesses.  He  must,  like  a  pjWiy,  have  had 
a  full,  fair  and  previous  opportunity  tjo  mee};  fhe  question  in  controversy.  Per  Epane,  J.,  Turpin 
V.  Thomas,'  2' Hen.  &  Munf.  139,  l^J. 

By  the  civil  law,  the  case  of  principal  afid  surety  is  not  within  the  rule  of  re^  in^fr  alios  acUf, 
,and  if  the  credftof  recover  against  the  principal,  he  may  use  tjie  Judgment  to  cojielude  the  surety. 
1  Evans'  Ppth.  562;  Kp  v.  Brigham,  6  Jphn.  Pep.  159;  I^ar^lcje  y.  Deijljigi^y,  1  MiUpr's  Ijon. 
Hep.  85 ;  Munfprd  y.  Overseers,  2  Hand-  Eep.  313,  319.  flflt  this  is  uppn  j-easpns  and  principles 
peculiar  tp  that  system,  ]vhich  in  fact  regards  the  principal  and  surety  as  th,e  same  party,  afld 
allows  the  latter  "to  appeal  against  the  judgment,  pr  to  form  an  cjpposition  tfi  if,  if  it  is  the  J^ 
resort."     1  Evans' Poth  562;  Ji'Elellej-y.  Bowell,  4 Ilaiyjss' Rep- 34;  Munfojdv.  Qversgers,  s«#pfa. 

At  common  law  a  different  dpctripe  prevails ;  accordingly,  whei©  tjie  pureties  of  a  guajdian 
were  prosecuted  to  subject  them  upon  the  guardian  bond  fpr  Ijhg  default  of  th,eir  principal,  th^ 
record  of  recovery  against  lie  guardian  wfis  held,  in  North  CaroHna,  not  admisgi]3le  for  the 
plamtiff.  M'Eeller  v.  Bowell,  4 -Hawks'  Rep.  34;  S.  P.,  .Chairmanlpf  Mecklenburgh  y.  Clark, 
Id.  43.        ■    '       "' 

Se  in  Pennsylyania,  the  r^cerd  pf  a  yerdict  and  judgment  in  an  actipn  en  a  rficpgnizance  for 
gppd  behavipr,  against  the  principal,  was  held  npt  admissible  tp  prPte  that  he  had  broken  jiig 
recognizance  in  ^n  .action  against  the  surety.    Eespublioa  y.  Davigj  3  Teates'  Rep.  128. 

In  Carmack  v.  Commonwealth  (5  Binn.  Rep.  18^),  hPF^ver,  it  was  dWided  that  a  judgment  in 
an  action  against  the  sheriff  alone,  of  which  hia  sureties  had  no  nptipe,  W89  prima  fade  evidence  oi 
the  amount  pf  damages,  ia  a  subsequent  suit  uppn  the  recpgnizano^  agaiVst  the  gheriff  and  sure- 
tieg  jointly,  but  net  coiiclusive. 

But  iu  Tirginia  a  wid^r  range  has  been  apparently  given  tP  the  judgnint  against  the  princi- 
pal; and  it  seemg  tjier^  tp  be  allowed  ap  prima  fofiie  evidenpe  against  tlis  surety  on  aU  points 
established  by  it.  Munford  v.  Overseers,  2  Rand.  Rep.  313.  See  Baker  i  Preston,  1  Gilmer's 
Rep.  335  ;  Jacobs  v.  Hill,  2  Leigh's  Rep.  393 ;  Braxton  v.  "Winslow,  1  WasK  Ilep.  31, 

So  in  Ohio ;  apd  if  the  sureties  have  notipp  of  fhe  suit  against  the  priapipU,  and  an  pppqrtu- 
nity  to  defend,  the  judgment  will  be  oondlmsive.    State  y.  Coleriok,  3  Hamm.  iep.  48'Z. 

Sp,  in  cpyenant  upen  a  geijeral  warranty  in  a  deed  of  land,  a  jujlgipent  by  4  pei;so)a  clftJmiflg 
liitle  against  the  vendee,  ef  wjiich  the  vendor  had  no  nptice,  was  held  ccmpeent  evidencp  tp 
prove  £in  eviction,  but  not  to  establish  that  sucli  eviction  was  l?y  title  paramoVt.  Booker  y. 
BeU,  3  Bibb,  115;  Prewitt  y.  Kenton,  Id.  280.  See  RtidcUff  v.  Ship,  Haj-.din's  ReV  292  ;  Somer- 
viUe's  Ex'rs  v.  H^mUtPn,  4  Vyheatpn's  Rep.  830.  \ 

So,  in  aptions  by  t^e  yei^dee  of  pergpnal  property  against  tlie  veudpr,  uppn  ^warranty  of 
Jifle,  a  judgment  obtained  for  the  property  against  the  yeiidpe  by  a  third  peraon  chimipg  to  bp 
Jlijp  rightful  owner,  in  a  suit  of  which  the  vendor  had  no  notice,  cannot  be  given  in  Videuce  to 
prpve  that  the  latter  had  npt  title.  Stephens  v.  Jack,  3  Terg.  Jlep.  403 ;  ^pnders  v.  Hamilton,  2 
JIayw.  Rep.  226;  Jaopb  y.  Pierce,  2  Rawje's  Rep.  204.  \ 

.|.nd  where  the  assignee  sued  the  asaignpr  pf  a  qhpse  in  ac);ipij,  held,  that  a  verdict  aid  judg- 
ment in  favpr  of  the  maker,  at  thp  suit  of  the  assignee,  in  which  the  jury  found  that  tlie  temapd 
assigned  hejd  been  pfi-id  previous  to  thp  aissignment,  could  not  be  given  in  evidence  tp  prp*  the 
fapt  thus  fpund,  unless  the  assignor  had  due  notice  pf  the  first  aetipn,  and  an  oppprtunity  toV^e|; 
the  diefenpp  there  set  up.    :W»upin  v.  Cemptpn,  3  Bibb,  214.    ;put  whpre  it  is  necessary  tha*(hP 
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ing  verdicts  and  judgments  as  evidence ybr  a  stranger,  even  against  a  party 
who  was  engaged  in  the  former  suit,  that  if  the  stranger  had  been  fiarty  to 
that  suit,  instead  of  the  person  who  succeeded  in  it,  the  result  might  have 
been  different ;  for  as  the  parties  -would  in  that  case  have  been  constituted 
differently,  the  evidence  might  have  varied :  part  of  the  evidence  might 
then  have  appeared  inadmissible,  or  of  a  doubtful  character,  or  perhaps 
Qther  evidence  might  have  been  produced  by  the  party  who  lost  the  ver- 
dict. Under  such  circumstances,  to  admit  a  verdict  or  judgment  as  evi- 
dence, would  be  giving  a  party  indirectly  the  benefit  of  testimony  which 
he  might  be  precluded  from  using  directly  in  his  own  suit.(l) 


assignee,  in  the  exercise  of  due  diligence,  should  prosecute  the  maker  to  judgment  and  execu- 
tion, the  judgment  would  be  evidence  to  prove  the  fact  of  such  diligence.  Id.  215.  See  J50«<, 
notes. 

So,  where  the  indorsee  of  a  note  ^ued  thp  m^er,  and  Jailed  because  the  consideration  was 
.usurious,  held  that  the  verdict  and  judgment  wore  not  evidence  for  the  indorsee,  in  an  ?,otipji 
against  the  indorser  (who  was  also  the  original  payep),  in  order  to  establish  the  usury.  Copp  v. 
M'Dugall,  9  Mass.  Rep.  1,4.  "  The  record  is  proof  of  the  proceedings  and  judgment,  and  nothing 
more."    Id.  per  SewaU,  J. 

The  like  doctrine  prevails  in  actions  for  indepnity ;  as  whiOre  A.  sued  B.,  on  a  profpise  by  the 
latter  to  save  him  harmless  for  selling  certain  goods  as  a  constable  under  an  execution  against  p.; 
held,  that  a  judgment  againsi  A.  for  selling  the  goods  obtained  by  D.  in  a  puit  of  which  B.  had, no 
notice,  was  not  evidence  of  O.'s  want  of  title ;  though  it  might  -be  received  to  prove  that  D.  had 
jasserted  his  right  to  the  goods,  and  that  what  A.  had  paid,  he  was  compelled  to  pay  by  legal 
process.  BurriU  y.  ■W^eg);,  i  N.  Hamp.  Rep.  190,  192,  193.  See  Coventiy  v.  Barton,  17  Jojj^. 
Rep.  142 ;  Sanders  v.  Hanilton,  2  Hayw.  Rep.  Rep.  282  j  Stone  y.  Hooker,  9  powen'g  Rep.  154. 
There  are  other  authorities  which  seem  to  favor  the  admissibility  of  the  judgment,  under  such 
circumstances  a  prima  fade  evidence  upon  all  points.  Train  v.  Gould,  5  Pick.  Rep.  380.  See 
Bond  V.  Ward,  1  NoU  4  M'Cord,  201 ;  Leather  v.  Poultney,  4  Binn.  Rep.  352,  356;  State  v. 
Colerick,  3  Hampi.  Rep  487 ;  Tyler  v.  Ulmer,  12  Mas?.  Rep.  163,  166,  per  barker,  0.  J.  But 
we  believe  the  dootriw,  with  its  proper  qua|lifioationp,  to  be  ag  laid  down  in  JuryjlJ  v,  'Wgst, 
s^pra. 

WJiere,  however,  afin  the  foregoing  apd  similar  oases,  a  party  has  a  right  of  recovery  over, 
ifepured  to  hipi  eithfr  by  operation  of  Jaw  or  express  contract,  and  he  ha?  given  the  person 
?o  jresponsihle  (}pe  n<tice  of  the  suit,  the  judgment,  if  obtained  without  fraud  pr  collusion,  will 
be  amchsive  evidence  for  him  against  such  person  upon  every  fact  established  by  it.  The  latter, 
then,  cannot  be  vifwed  in  the  hght  of  a  mere  stranger,  but  ha?  the  ?ame  meaijs  of  oontroveyljing 
|hp  adverse  Glainj  as  thoiigh  he  -yvere  tjhe  nomipal  and  real  party  pn  the  rppprd.  Ijeather  v. 
Poultney,  4  Binr.  Rep.  352,  356 ;  Hamilton  j.  Cutta,  4  Mass.  Rep.  3,49,  353 ;  Bendpr  y.  From- 
lierger,  4  Dall.  lep.  436 ;  Witmer  v.  .Schlatter,.  ?  Rawle's  Rep.  ;204;  Bond  v.  'Wai'd,  1  Nott  & 
M'Cord,  201;  .^cob  v.  Piercf,  2  Rawle's  Rep.  204;  Clark's  E;s:'rs  v-  Carrington,  7  Cratch,  333j 
Waldo  V.  Loig,  7  John.  Rep.  173 ;  Blasdale  v.  Babcock,  1  IcJ.  §17;  B.arney  v.  Dewey,  1?  Id. 
226;  Kip  y.  Jrigham,  6  Id.  158;  Pinney  v.  Gleason,  5  Vend.  jRpp.  53?;  Jarlton  v,  Tarlton,  4 
Maule  k  Sel  ??.    But  see  Hendpfsoa  v.  Sevey,  2  (^rpeul,  Rep.  139 ;  Pprter  y.  Cole,  4  Id.  20. 

(A  partywho  ha^  indemnified  the  sheriff  for  talking  property  on  eyeputipn,  is  the  person  for 
whose  impediate  benefit  the  action  against  the  sheriff  for  spiking  the  property  is  dpfended.  How- 
land  V.  'Vrilletts,  5  Selden  R.  170.) 

(1)  N'TB  254.^See  Lawrence  y.  Hunt,  10  Wend.  Rpp.  80,  8?.  In  njany  pases  it  is  pogsj.ble, 
juoreovir,  that  the  one  .thus  seeking  to  avail  himself  of  a  verdict  between  others  was  a  witness 
in  tjiesuit,  and  that  the  verdict  was  pftained  upon  hjs  testimony.  As  it  would  be  inconvenient 
,to  pal  parol  propf  to  such  fact,  the  only  consistent  principle  is  tp  reject  ^hp  verdict  altogether. 
Periwift,  J.,  Ryer  v.  Atwater,  4  Day's  Rep.  431,  434,  436 ;  2  .§tarkip's  Ev,  196,  ;97,    This  is 
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Proceedings  between  strangers. 

Proceedings  of  this  nature  between  persons  who  are  strangers  to  the  suit 
are  considered  res  inter  alios  adoe  ;  and  they  are  not  admissible,  even  though 
they  are  offered  not  for  the  purpose  of  binding  a  party  to  the  suit,  but 
merely  as  evidence  of  some  collateral  fact. 

Thus,  in  an  action  of  ejectment,  where  it  became  material  to  show  that 
a  private  act  of  Parliament  had  been  passed  in  the  reign  of  Edward  the 
Sixth,  which  act  could  not  be  found  after  due  search,  it  was  propoied  to 
give  in  evidence  a  special  verdict  in  the  reign  of  Chai'les  the  Second, 
wherein  the  jury  found  that  such  an  act  had  been  passed,  and  its  provi- 
sions were  set  forth  in  hcec  verba;  but  there  being  nothing  to  connect  the 
parties  to  the  ejectment  with  the  parties  to  the  suit  in  which  the  special 
verdict  was  given,  it  was  held  not  to  be  admissible. (1) 

Rule  with  reference  to  real  and  nominal  parties. 

But  in  the  same  manner  as  admissions  maybe  used  against  the  real 
parties  to  a  suit,  though  they  are  not  the  nominal  parties  to  the  record,  it 
has  been  held  that  verdicts  and  judgments  are  i  receivable  in  evidence 
against  the  parties  on  whose  account  the  suits  in  which  the  judgments 
were  obtained,  were  instituted  or  defended.  ThuW  in  the  case  of  Kin- 
nersley  agt.  Orpe,(2)  which  was  an  action  brouglit  against  the  servant 
of  A.,  for  a  penalty  incurred  by  destroying  fisli  in  ^he  plaintiff's  fishery, 
a  verdict  for  the  plaintiff  in  a  former  action,  for  a  trespass  committed  in 
the  same  fishery  against  one  who  also  justified  as  servVnt  of  A.,  was  allowed 
to  be  evidence  against  the  defendant ;  for  the  person  by  whose  command 


one  reason  why  a  conviction  upon  an  indictment,  at  the  suit  of  the  kW  is  not  evidence  in  a 
civil  action.     2  Starlfie's  Ev.  191.     See  the  text,  post.  \ 

But  in  New  York,  the  fact  that  the  individual  offering  the  conviction  yas  a  witness,  must  he 
proved ;  the  mere  possibility  that  he  was  so  will  not  exclude  it,  but  it  wil  be  received  as  prima 
facie  evidence,  where  it  comes  directly  in  question,  and  conclusive  where  \t  comes  in  question 
collaterally.  Maybee  v.  Avery,  18  John.  Rep.  352.  See  Case  v.  Reeve,  14Vd.  78,  83.  See^xjsi, 
of  the  text  and  notes.  \ 

(1)  Doe  d.  Bacon  v.  Brydges,  4  M.  &  G.  282.  * 

(2)  2  Doug.  517.  At  the  trial,  the  verdict  was  admitted  as  conclusive  widenoe ;  but  the 
Court  of  King's  Bench  considered  the  evidence  not  to  be  conclusive.  This  cko  appears  to  be 
doubted  by  Lord  BUenborough,  C.  J.,  in  Outram  v.  Morewood ;  but  to  be  saletioned  by  the 
judges  in  Simpson  v.  Pickering,  1  C,  M.  k  R.  529 ;  and  by  Littledale,  J.,  in  Ipe  d.  Poster  v. 
Derby  (Earl),  1  A.  &  B.  783,  791. 

Note  255. — Upon  this  principle,  the  equitable  assignee  of  a  chose  in  action  has\een  estopped 
by  a  verdict  and  judgment  thereon,  in  the  same  manner  as  if  he  were  a  party  to  tl\  record,  the 
suit  having  been  prosecuted  in  the  name  of  another  for  his  benefit,  and  at  hisVquest  and 
expense.     Rogers  v.  Haines,  3  Greenl.  Rep.  362.  \ 

Where  the  same  person  was  in  fact  a  party  to  the  former  suit,  having  been  sued  b\a  wrong 
name,  the  mere  misnomer  is  not  sufficient  to  prevent  the  admission  of  the  record  in  Siidence- 
and  parol  proof  will  be  received  to  show  that  notice  in  the  former  suit  was  served  upon  tte  party 
in  the  latter,  though  the  name  was  different,  and  that  he  appeared  in  such  suit,  and  atten*d  the 
taking  of  depositions  therein.  Stevelie  v.  Reid's  Adm'r,  2  "Wash.  C.  C.  Rep.  274.  ffonira, Vllen 
V.  Hall,  1  Marsh.  Ky.  Rep.  526. 
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both  the  defendants  had  acted,  was  considered  to  be  the  true  party  in  both 
causes.(l) 

Rule  as  to  judgment  in  ejectment. 

Upon  the  ground  that  the  lessor  of  the  plaintiff  and  the  tenant  are  sub- 
stantially the  real  parties  to  an  ejectment,  a  judgment  in  ejectment  is  admis- 
sible evidence  in  an  action  for  mesne  profits,  and  this,  whether  the  action 
be  brought  by  the  nominal  plaintiff,  or  by  the  lessor  of  the  plaintiff,  and 
whether  the  judgment  be  upon  verdict  or  by  default ;  but  the  judgment 
is  not  conclusive,  unless  pleaded  by  way  of  estoppel.(2) 

It  seems  to  be  settled  also,  that  a  judgment  recovered  by  the  defendant 
against  the  same  lessor  of  the  plaintiff  in  a  former  ejectment,  is  admissible 
in  evidence  on  the  trial  of  a  second  ejectment  by  the  same  lessor  of  the 
plaintiff  (3)  "A  judgment,"  said  Parke,  B.,  "  is  in  no  case  conclusive,  unless 
pleaded  by  way  of  estoppel.  It  could  not  be  pleaded  in  ejectment,  because 
the  defendant  is  bound  by  the  terms  of  the  consent  rule  to  plead  not  guilty ; 
but  if  the  parties  are  the  same,  it  is  evidence  to  go  to  the  jury." 

A  record  in  replevin,  between  a  tenant  and  the  bailiff  of  his  landlord 
making  cognizance  under  him,  has  been  held  to  be  admissible  evidence 
in  a  subsequent  action  between  the  tenant  and  the  landlord  himself.(4) 

When  the  parties  are  the  same,  but  not  suing  in  the  same  right. 

Though  the  individual  be  the  same  in  the  two  suits,  yet  if  he  stood  in  a 
different  relation  or  charccter  on  the  two  occasions,  he  will  not  be  affected 


(1)  KTOTE  256. — In  Ou;ram  v.  Morewood  (3  East's  Rep.  366),  Lord  Ellenborough  questioned 
the  admissibiUty  of  the  firmer  record,  in  Kinnersley  v.  Orme,  cited  in  the  text ;  and  in  Case  v. 
Reeves  (14  John.  Bep.  82),  Spencer,  J.,  pronounced  it  reconcilable  with  the  rules  of  evidence 
only  on  the  ground  tha'  both  suits  were  substantially  against  the  same  parties. 

In  Strutt  V.  Bovingcbn  (5  Bsp.  Rep.  56),  it  was  held,  that  where  a  question  of  right  of  water 
has  been  tried  in  an  aition  on  the  case,  the  record  of  that  trial  is  evidence  in  a  second  action, 
against  the  same  deffudant  and  others  for  a  subsequent  injury,  if  such  others  justify  under  the 
defendant.  And  Lod  Ellenborough,  who  presided,  said  that  though  the  record  could  not  be 
deemed  a  legal  estoJpel,  so  as  to  conclude  the  rights  of  the  parties  by  its  production ;  yet  it  was 
binding  so  for  thathe  should  consider  himself  under  obligation  to  tell  the  jury  to  regard  it  as 
conclusive. 

(2)  Doe  V.  Huldart,  2  C,  M.  &  R.  316.  And  see  Doe  d.  Lewes  v.  Preeee,  1  Tyrw.  410 ;  B. 
N.  P.  87,  232 ;  5oe  v.  Harlow,  12  A.  &  E.  42,  n. 

Note  257.— In  ejectment  between  A.  and  B.,  the  record  of  a  former  judgment  in  an  action  of 
trespass  betwien  B.  and  the  cestui  que  trust  of  A.,  has  been  held  admissible  in  Pennsylvania 
Calhoun's  Leisee  v.  Dunning,  4  DaU.  Rep.  120.  This  was  upon  the  ground  that  the  parties 
were  really,  though  not  nominally,  the  same  in  both  suits.  See  Rogers  v.  Haines,  3  Greenl. 
Rep.  362,  (ited  cmie,  255. 

The  omSsion  to  strike  out  the  name  of  the  casual  ejector,  and  insert  that  of  the  real  defendant, 
is  amendiWe  alter  verdict;  and  if  the  real  defendant  enters  into  the  common  rule,  pfooeeds  to 
trial,  &Q  the  judgment  will  be  as  conclusive  against  him  as  if  the  issue  had  been  corrected- 
BaUeyf.  Eairplay,  6  Binn.  Rep.  450. 

(3)  Joe  d.  Strode  v.  Seaton,  2  C,  M.  &  R.  731.  See  B.  N.  P.  232 ;  4  Bac.  Ab.  tit.  Evidence 
p.    5ee  also  "Wright  v.  Doe  d.  Tatham,  1  A.  &  B.  19. 

(0  Hancock  v.  "Welsh,  1  Stark.  R.  347. 
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by  a  verdict  or  judgment  in  tHe  first  suit.  This  doctrine  has  heen^estab- 
lished  in  regard  to  estoppels.  A  woman  is  not  estopped,  after  coverture, 
by  an  admission  on  record  by  her  husband  and  herself  during  coverture ; 
and  an  heir,  claiming  as  heir  of  his  father,  is  not  estopped  by  an  estoppel 
■upon  him  as  heir  to  his  mother.(l)  A  party  suing  as  executor  in  an  action 
of  debt  upon  a  bond  will  not  be  estopped  by  having  been  barred  in  'an 
action  upon  the  same  bond,  when  he  sued  as  administrator ;  but  he  may 
show  that  the  letters  of  administration  have  been  since  repealed.(2) 

The  general  rule  under  consideration  manifestly  does  not  apply  to  a  case 
where  the  plaintiff  uses  a  record  in  a  former  suit  against  the  defendant, 
whom  he  is  suing  for  negligence  as  his  servant  or  agent,  not  to  prove  the 
fact  of  the  injury  or  negligence  (for  the  record  is  not  admissible  for  that 
purpose),  but  merely  to  prove  the  amount  of  damages  which  he  has  been 
compelled  by  law  to  pay  to  another  person  (the  plaintiff  in  the  former 
recorded  suit).(8) 

In  debt  by  A.  against  B.  and  C,  on  a  joint  and  several  bond,  the  con- 
dition of  which,  after  reciting  that  C.  had  been  appointed  collector  of  taxes, 
and  that  A.  had  agreed  to  become  his  surety,  wasi  that  B.  and  0.  should 
indemnify  A.  from  all  costs  and  charges  which  helshould  incur  in  conse- 
quence of  his  becoming  such  surety ;  the  declaratita  alleged  that  C.  had 
made  default  in  not  paying  over  a  sum  of  money  \a  the  receiver-general, 
and  assigned  for  breach,  that  by  reason  of  such  defiult  A.  had  been  com- 
pelled to  pay  £500  to  the  receiver-general ;  it  was  h«ld  that  the  mere  pro- 
duction of  a  judgment  signed  against  A.,  under  a  jmge's  order,  for  £500, 
at  the  suit  of  the  receiver-general,  was  not  evideme  of  the  amount  of 
idamage  sustained  by  A.  in  consequence  of  his  suretyship. (4) 

It  has  been  seen  that  on  questions  of  public  or  geneWl  interest,  such  as 
questions  of  right  of  way  and  the  like,  verdicts  and  lecrees  in  suits  in 
which  the  same  right  was  in  litigation,  are  admissible  in  aridence,  although 
such  suits  were  between  different  parties;  such  evidei.ce  being  in  the 
mature  of  evidence  of  reputation.  (5) 

Secondly,  Of  the  admissibility  and  effect  of  verdicts  and\udgments  with 
yefereuce  to  parties  claiming  in  privity. 

TeriiptB  afld  judgujeijts  cojisidered  with  respect  to  privies  to  a  party. 

It  is  another  rule  derived  from  the  doctrine  of  estoppels,  \sX  verdicts 
and  judgments  are  admissible  between  persons  who  are  in  Vivity  with 


(1)  Com.  Dig.  tit.  Estoppel,  C. 
■     (2)  Robinson's  Case,  B  Rep.  32  b.  \ 

(3)  0-reea  v.  New  River  qpoipany,  4  T.  R.  590.    See  sv{pra,  p.  4    See  also  PritchardV  Hitch- 
cook,  6  M.  &  G.  164.  \ 

(4  King  V.  Norman,  4  0.  B.  884,  \ 

(5)  Vide  ante,  Vol.  I,  Chap.  7,  Sect,  4,  Of  ffea/rsay  in  matters  ofpuUic  or  genffr(d  interest\ 
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the  parties  to  tte  former  proceedings.(l)    Sucli  privity  is  of  tlaree  kinds, — 
by  blood,  in  law,  and  by  estate. 

Privy  in  Wood. 

A  privy  in  blood — as,  for  instance,  an  heir — may  give  in  evidence  a 
verdict  for  Ms  ancestor,  and  is  bound  by  a  verdict  against  the  ancestor.(2) 

Privy  in  law. 

The  examples  given  of  privies  in  law  by  Lord  Coke,  are  "  lords  by 
escheat,  tenant  by  the  curtesy,  tenant  in  dower,  the  incumbent  of  a  bene- 
fice, and  others  that  come  in  by  act  of  law,  or  in  the  ^os<."(3)  A  party 
suing  as  executor  or  administrator  will  be  bound  by  a  verdict  against  his 
testator  or  intestate,  to  whom  he  is  privy  in  law.{4:)  A  verdict  against 
an  unmarried  woman  is  admissible  against  herself  and  a  husband  to  whom 
she  is  afterwards  married.(o)  A  judgment  against  a  schoolmaster  of  an 
hospital,  concerning  the  rights  of  his  office,  is  evidence  against  his  suc- 
cessor.(6) 

A  verdict  on  a  question  of  tithes,  between  a  vicar  and  an  occupier  of 
land  in  the  parish,  is  evidence  between  him  and  another  occupier,  the 
vicar  in  both  suits  claiming  the  same  general  right  to  tithes.(7)  Upon 
this  principle,  a  decree,  in  the  Court  of  Exchequer,  in  a  cause  between 
the  vicar  on  one  side,  and  the  impropriator  on  the  other  (establishing  the. 
vicar's  title  to  small  tithes  under  an  ancient  endowment  against  the 
defendant,  who  insisted  that  he  was  only  entitled  to  an  annual  payment 
in  lieu  of  tithes),  was  held  to  be  evidence  in  suits  between  succeeding 
vicars  and  patrons ;  l)ut  not  conclusive  evidence,  as  it  might  have  been  if 
the  ordinary  had  been  a  party  to  the  first  suit.(8) 


(1)  Estep  V.  Hutchmar,  14  Serg.  &  Rawle,  435. 

(2)  Lock  V.  Norborne,  3  Mod.  141. 

Note  258. — Where  toe  appellee  brought  assault  and  battery  to  try  his' right  to  freedom;  and 
on  the  trial  the  appeUait  offered  in  evidence  a  verdict  and  judgment  in  a  former  suit  betweett' 
the  mother  of  the  appsUee  and  the  person  under  whom  the  appellant  claimed,  by  which  verdicC 
it  -was  found  "that  tie  plaintiff  (the  mother)  was  the  slave  of  the  defendant,"  held,  in  Virginia, 
that  such  verdict  wis  conclusive  against  the  appellee,  unless  he  could  show  that  he  or  his 
mother  had  been  mmumitted  subsequent  to  its  rendition.     Shelton  v.  Barbour,  2  W"ash.  Rep.  64. 

But  verdicts  ant"  judgments  in  such  cases  are  not  conclusive  except  as  between  parties  and 
privies.     Wood  v  Davis,  7  Cranch,  271.    But  see  Alexander  v.  Stockey,  7  Serg.  &  Kawle,  299. 

Ifor  are  they  fi^en  aArrdssihle  between  others,  unless  perhaps  when  common  reputation,  would 
be  received  to  eitabUsh  the  same  point.  Davis  v.  "Wood,  1  Wheat.  Rep.  6 ;  Wood  v.  Stephen,  1 
Serg.  &  Rawle  175.  This  doctrine  has  been  previously  noticed,  note  78,  and  will  be  further 
considered,  pat,  in  these  notes. 

(3)  Co.  Lit.  352  b.     See  also  8  Rep.  42  b. 

(4)  R.  V.  aebden,  Andr.  389 ;  S.  C,  2  Str:  1109 ;  2  Selw.  N.  P.  1180. 

(5)  Outrim  v.  Morewood,  3  East,  346.     See  this  case  stated  infra,  p.  35. 

(6)  Broinker  (Lord)  v.  Atkins,  Skinn.  15.  As  tO' judgments  against  former  churchwardens, 
see  Berrv.  Banner,  Peake,  156. 

(7)  Ta™  V.  Chaloner,  3  GwUl.  1237.  And  see  Ashby  v.  Power,  2  Id.  1239;  Benson  v. 
Olive,  .d.  701. 

(8)  Carr  v.  Heaton,  3  Gwill.  1261. 
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The  principle  of  judgments  being  admissible  against  privies  in  law, 
affords  a  ground  for  tlie  well-known  rule,  that  a  judgment  of  ouster  is  evi- 
dence, in  a  quo  warranto,  against  a  person  claiming  to  have  been  admitted 
to  a  corporate  ofiice  by  or  through  the  party  against  whom  the  judgment 
was  obtained.  (1) 

Privy  in  estate. 

Privies  in  estate  are,  where  there  is  a  mutual  or  successive  relationship 
as  to  rights,  as  in  the  case  of  joint  tenants,  donor  and  donee,  lessor  and 
lessee,  &c.,  or  in  the  case  of  successive  bishops,  rectors,  &c.(2) 

With  regard  to  privies  in  estate,  it  does  not  appear  to  be  clearly  settled 
how  far  the  admissions  of  persons  having  title  to  parts  of  the  inheritance 
of  the  same  estate,  may  be  received  against  parties  having  title  to  other 
parts,  or  how  far  verdicts  and  judgments  obtained  for  or  against  such  per- 
sons may  be  received  in  evidence  between  these  parties.     It  has  been  held, 


(1)  B.  N.  P.  231;  R  v.  Lisle,  Andr.  163;  E.  v.  Hebden,  Id.  3,89;  S.  C,  2  Str.  1109;  R.  v. 
Grimes,  5  Burr.  2598.  Judgment  of  duster  has  been  also  oonsiderpd  in  the  nature  of  a  judgment 
in  rem;  v  R.  York  (Mayor),  5  T.  R.  12,  where  R.  v.  Hebden  and  R,  t.  Grimes  were  cited,  to  show 
that  the  judgment  was  not  amdusive  against  third  persons ;  and  Ll|rd  Kenyon,  C.  J.,  is  reported 
to  have  said,  "  If  you  derive  title  to  a  corporate  office  through  A.,\and  the  prosecutor  show  a 
judgment  of  ouster  against  A.,  it  is  conclusive  against  you,  unless  ylu  can  impeach  the  judgment 
as  obtained  by  fraud." 

Note  259. — There  is  no  privity  between  an  executor  or  administrior  and  the  heir  or  devisee 
of  the  land,  and  a  judgment  against  the  former  is  not  evidence  agaiist  the  latter  to  charge  the 
real  estate.  Mason's  Devisees  v.  Peters'  Adm'rs,  1  Munf.  Rep.  in ;  Deneale  v.  Archer  8 
Peters'  Rep.  528;  Osgood  v.  Mauhattan  Company,  3  Cowen's  Rep.  612,  per  Sudam,  Senator- 
Neal  V.  M'Oombs,  2  Terg.  Rep.  10.  Whether  there  is  any  privity  beWeen  an  executor  or  ad- 
ministrator and  a  legatee  of  personals — quere.  Mason's  Devisees  v.  Petes'  Adm'rs,  supra  and  see 
a  note  to  that  case  by  the  reporter. 

A  decree  for  the  speoiiio  execution  of  a  covenant  real,  in  a  suit  commeJeed  by  the  covenantee 
and  afterwards  revived  in  favor  of  his  heirs,  is  no  bar  to  a  suit  brought  W  the  administrator  of 
the  covenantee  to  recover  damages  for  the  breach  of  such  covenant,  if  he  Was  not  made  a  party 
to  the  suit.  The  covenantor  has  no  means  of  relieving  himself  from  t\e  double  burden  of 
■  executing  the  agreement  and  paying  damages  for  the  breach,  in  such  case,  sWe  by  resorting  to  a 
court  of  equity.     Combs  v.  Tarlton's  Adm'r,  2  Dana's  Rep.  474. 

In  New  York,  a  judgtoent  against  an  heir  or  devisee  will  bar  a  subsequent  suit  against  the 
executor  or  administrator  of  the  ancestor  or  devisor,  for  the  same  debt  or  ddnao-es  unless  the 
plaintiff  shaU  show  an  execution  against  such  heir  or  devisee,  returned  uusatWd,'  or  that  no 
sufficient  lands  or  tenements  have  descended  or  been  devised  to  such  heir  or  deVBee.'  This  is  so 
provided  by  statute.     2  R.  S.  114,  §  10. 

And  a  judgment  against  an  heir  or  devisee,  for  a  debt  or  legacy  expressly  c\ai-ged  on  the 
estate  descended  or  devised,  is  made  a  bar  to  any  subsequent  suit  against  thV^xeeutor  or 
administrator  for  the  same  debt  or  legacy.    Id.,  §  8. 

There  is  at  common  law  no  privity  between  an  executor  and  the  administrator  k  honis  non 
cum  testamenio  annexo,  and  a  judgment  recovered  by  the  former  will  not  bar  a  suit  btought  by 
the  latter.  Grout  v.  Chamberlin,  4  Mass.  Rep.  611,  612.  So,  where  the  administrator  Lovers  a 
judgment  and  dies,  the  succeeding  administrator  may  bring  a  new  action.  Id.  See  hslal  v 
Wards,  Latch's  Rep.  140;  Barnhurst  v.  Yelverton,  Yelv.  Rep.  83;  Gates  v '  Gouirh  k  33- 
Allen,  V.  Irwin,  1  Serg.  &  Rawle,  549.  ^  ^'       ' 

(2)  See  8  Rep.  42  b;  Co.  Litt.  211 
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that  where  several  remainders  are  limited  by  tlie  same  deed,  a  verdict  for 
one  in  remainder  may  be  given  in  evidence  for  one  next  in  remainder  ;(1) 
and  tbat  a  verdict  and  judgment  for  or  against  a  lessee  is  evidence  for  or 
against  the  reversioner.(2)  But  on  the  other  hand,  it  has  been  held  that  a 
verdict  against  a  tenant  for  life  -will  not  bind  a  reversioner,  unless  where 
the  reversioner,  in  certain  ancient  forms  of  suit,  had  been  made  a  party  to 
the  proceeding,  upon  aid-prayer.{3) 

In  the  case  of  Blakemore  and  another  agt.  The  Glamorgan  Canal  Com- 
pany,(4)  which  was  an  action  brought  for  diverting  water  from  the  works 
of  the  plaintiffs,  it  appeared  that  one  of  them,  whilst  in  the  sole  possession 
of  the  same  works,  had  brought  a  former  action  for  a  similar  injury 


(1)  Pyke  V.  Crouch,  1  Ld.  Eaym.  '730 ;  B.  K  P.  232 ;  Eushworth  v.  Pembroke  (Countess), 
Hardr.  412  ;  Com.  Dig.  tit.  Evidence,  A  5;  Lincoln  (Bishop)  v.  Ellis,  Bunb.  110;  1  E.  &  Y.  Ill, 
where  a  decree  against  the  lessee  of  an  impropriator  was  produced  against  a  subsequent  impro- 
priator. And  see  St.  Paul's  (Warden  of)  Y.  Morris,  9  Ves.  155 ;  Kingworth  v.  Leigh,  GwiU 
1615  ;  3  E.  &  Y.  1385 ;  Carr  v.  Heaton,  GwiU.  1258  ;  3  E.  &  Y.  1320 ;  Doe  d.  Teynham  v. 
Tyler,  6  Eing.  390. 

(2)  Com.  Dig.  tit.  Evidence,  A  5 ;  Gilb.  Ev.  35,  36 ;  per  Our.,  in  Eushworth  v.  Pembroke 
(Countess),  Hardr.  412.  The  answer  of  an  impropriator  is  evidence  against  his  lessee.  De 
Whelpdale  v.  Melburn,  5  Pri.  i85. 

Note  260. — But  a  verdict  igainst  a  tenant  tor  life  will  not  bind  a  reversioner;  for  the  tenant 
for  life  is  seized  in  his  own  right,  and  that  possession  is  properly  his  own,  and  he  is  at  liberty  to 
pray  in  aid  of  the  reversione'  or  not,  and  the  reversioner  cannot  possibly  controvert  the  matter 
where  no  aid  is  prayed.  It  is  said,  however,  that  if  the  reversioner  come  in  upon  aid-prayer,  he 
may  have  an  attaint ;  and  consequently  the  verdict  will  be  evidence  against  him.  BuU.  N.  P. 
232  ;  1  Stark.  Ev.  192. 

Accordingly,  in  Conneoiout  the  rule  has  been  laid  down,  that  the  reversioner  cannot  be 
affected  by  a  verdict  agahst  the  tenant  in  dower,  unless  he  come  in  upon  aid-prayer.  Adams  v. 
Butts,  9  Conn.  Rep.  79. 

If  a  party,  after  verdict  and  judgment  against  him,  assign  his  interest,  the  assignee  is  bound 
by  the  verdict.  Thus,  rfter  verdict  against  J.  S.  and  judgment,  he  aliened  to  J.  N. ;  and  it  was 
held  that  the  verdict  vaa  evidence  against  J.  iST. ;  for  it  would  have  been  evidence  against  J.  S. 
at  the  time  of  the  tramfer,  and  the  substitute  cannot  be  in  a  better  condition  than  the  principal. 
2  Roll.  Abr.  680;  Bar.  Abr.  Ev.  E,  617  ;  2  Starkie's  Ev.  194. 

And  where  a  mortjagor,  when  sued  for  possession,  defended  on  the  ground  of  usury,  but  failed 
in  his  defence,  and  fiterwards  assigned  his  rights  to  A.,  who  brought  a  writ  of  entry  against  the 
mortgagee,  and  attmpted  to  support  his  action  by  proof  of  the  usury;  the  former  judgment  was 
held  admissible  ani  conclusive  against  him.  Adams  v.  Barnes,  17  Mass.  Rep.  365.  "  It  is  such 
an  estoppel  as  nns  with  the  land,  and  extends  to  all  who  are  privies  in  estate  to  either  of  the 
parties  to  that  jidgment.  A  judgment  which  affects  directly  the  estate  and  interest  in  the  land, 
and  binds  the  fights  of  the  parties,  is  at  least  as  effectual  as  a  release  or  confirmation  by  one 
party  to  the  otier.  Such  an  estoppel  makes  part  of  the  title  to  the  land,  and  extends  to  all  who 
claim  under  ether  of  the  parties  to  it."    Id.,  per  Jackson,  J.,  delivering  the  opinion  of  the  court. 

In  an  aoton  for  mesne  profits,  the  record  of  recovery  in  the  ejectment  suit  is  conclusive 
evidence  fC  the  plaintiff  against  the  defendant,  or  any  person  deriving  possession  from  hun. 
Such  was  the  doctrine  held  as  against  one  to  whom  the  defendant  in  ejectment  had  trans- 
ferred thf  possession  during  the  pendency  of  the  ejectment  suit.  Jackson  v.  Stone,  13  John.  Rep_ 
447.  See  Jackson  dem.  Church  v.  Hills,  8  Cow.  Eep.  290 ;  Dewey  v.  Osborne,  4  Id.  329 ; 
Adamson  Bj.  331 ;  "Woodf  L.  &  T.  511 ;  and  post  of  the  text  and  notes.  Vol.  III. 

(3)  3.  N.  P.  232  j  Hardr.  436;  Bac.  Ab.  tit.  Evidence,  617.    See  12  Tin.  Ab.  132. 

(4)  2  C,  M.  &  E.  133. 
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against  tlie  same  defendants,  in  which  he  had  recovered  a  verdict  and  judg- 
ment against  them ;  the  other  person,  now  co-plaintiff,  was  examined  on 
the  trial  of  the  former  action  as  a  witness  against  the  defendants ;  this  ver- 
dict and  judgment  were  admitted  as  evidence  for  the  plaintiffs  on  the 
trial  of  the  second  suit,  and,  as  the  Court  of  Exchequer  decided,  properly 
adtnitted.  "  There  is  no  doubt,"  said  Parke,  B.,  "  that  a  verdict  for  an 
owner  of  an  estate,  upon  a  question  relating  to  the  rights  and  easementk 
belonging  to  that  estate,  is  evidence  for  another  claiming  under  him.  In 
this  case,  there  was  proof  that  Blalcemore  was  in  possession  of  the  works 
when  the  former  cause  of  acition  acci^ued,  and  that  he  and  Booker  (the 
co-plaintiff  in  the  present  action)  were  so  at  the  time  of  the  present  cause 
of  action  :  this  is,  without  doubt,  abundant  prima  facie  evidence,  that  the 
present  plaintiffs  were  privy  in  estate  to  the  former  plaintiff."(l)  Upon 
the  second  point,  whether  the  record  was  inadmissible,  because  one  of  the 
present  plaintiffs  was  himself  a  witness  in  the  former  suit,  his  Lordship 
said :  "  The  case  being  brought  within  Ijie  general  rule,  that  a  verdict  on 
the  matter  in  issue  is  evidence  for  and  against  parties  and  privies,  no  ex- 
ception can  be  allowed  in  the  particular  action,  on  the  ground  that  a  cir- 
cumstance occurs  in  it,  which  forms  one  of  the  reasons  why  verdicts 
between  different  parties  are  held  to  be  inadmissible,  any  more  than  thef' 
absence  of  all  such  circumstances  in  a  particular  cas^  would  be  allowed  to 
form  an  exception  to  the  general  rule,  that  verdicts  between  other  parties 
cannot  be  received.  It  is  much  wiser  and  more  convenient  for  the  ad- 
ministration of  justice,  to  abide  as  much  as  possible  b^  general  rules." 

In  the  case  of  Strutt  agt.  Bovingdon  and  oLhers,(2)  vhich  was  an  actioii' 
on  the  case,  for  the  diversion  of  a  watercourse,  against  the  defendant 
Bovingdon  and  two  other  defendants  who  justified  un^er  him,  a  former 
verdict  in  a  similar  action  against  Bovingdon  alone  was  lield  to  be  admissi- 
ble as  evidence  of  the  plaintiff's  right. 

Verdict  atlmissible-  for  those ' under  whonl  parties  claim.  \ 

It  has  been  laid  down,  that  "  a  verdict  is  evidence  for  oie  under  whom 
any  of  the  present  parties  claim."(3)  But  this  must  be  unddfstood  to  mean 
a  claim  acquired  through  such  party  subsequently  to  the  \erdict;  for  if 
the  rule  could  be  extended  to  parties  claiming  other  lands  umer  the  same 


(1)  See,  also,  the  remark  by  the  same  learned  judge.    9  M.  &  W.  442;  \ 

(2)  6  Esp.  56.  The  ease  appears  to  have  been  decided  on  the  ground  that  the  deWce  in  the 
second  action  was  substantially  the  defence  of  Bovingdoil  alone  ;  and  not  on  the  grAjnd  that, 
whatever  is  evidence  in  the  nature  of  an  admission  agaiust  one  defendant,  is  evideno\  against 
other  defendants.  It  ia  said  (ia  B.  N.  P.  40)j  that  a^  Verdict  on  an  issue  out  of  chancer}',\  which' 
only  one  of  the  defendants  was  a  party,  may  be  read  against  all  the  defendants  to  prove  tip  tune 
of  an  act  of  bankruptcy. 

(3)  Com.  Dig.  tit.  Evidence,  A  6.  ^ 
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title  previously  to  tlie  verdict,  the  effect  of  such  verdict  might  be  carried 
back  for  an  indefinite  period.(l) 

Where  parties  in  former  suit  were  different 

The  rule  in  question  does  not  apply  where  the  parties  in  the  former  suit 
were  differently  constituted.  Thus  it  has  been  held,(2)  that  a  judgment 
obtained  by  the  plaintiff  in  an  action  for  use  and  occupation  against 
A.  and  B.,  is  no  evidence  to  charge  B.  in  a  subsequent  action  brought  by 
A,  against  hina  alone,  for  the  use  and  occupation  of  the  same  premises  for 
a  subsequent  period.  Where  A.  and  B.  were  in  possession  of  a  house,  in 
respect  of  which  a  declaration  in  ejectment  was  served  on  B.,  who  let 
judgment  go  by  default,  and  also  on  A.,  who  defended ;  it  was  ruled  on 
the  trial  of  this  ejectment,  that  a  judgment  recovered  against  B.  by  the 
lessor,  for  use  and  occupation  of  the  same  premises,  was  not  receivable  in 
evidence.(3) 

In  an  action  of  ejectment  on  the  several  demises  of  a  mortgagor  and 
mortgagee,  evidence  was  offered  on  the  part  of  the  defendant,  that,  some 
years  before,  he  brought  an  ejectment  on  his  own  demise  against  the  mort- 
gagor for  the  premises  now  in  question,  who  had  been  allowed  to  remain 
in  possession  ;  that  the  cause  was  referred,  and  the  award  was  in  favor  of 
the  defendant,  who  obtained  possession ;  this  evidence  was  rejected  as  in- 
admissible against  the  mortgagee,  with  respect  to  whom  the  award  was 
res  inter  alios  acta;  and  the  rejection  was  approved  by  the  court  ab6ve.(4) 

Verdicts,  evidence  of  reputation. 

Verdicts  are  frequently  admitted  in  evidence  on  the  footing  of  hearsay 
statements,  upon  matters  in  which  hearsay  evidence  is  receivable ;  in  such 
cases,  the  reason  of  the  rule,  that  a  verdict  is  only  admissible  between 
parties  or  privies,  is  not  applicable ;  nor  can  verdicts,  when  used  for  this 
purpose,  be  pleaded  by  way  of  estoppel.  The  use  of  verdicts  for  the  pur- 
pose of  hearsay  evidence  has  been  considered  in  the  former  volume. 

Thirdly,  Of  the  admissibility  and  effect  of  verdicts  and  judgments,  with 
reference  to  the  matters  in  controversy. 

Judgment  on  the  sime  matter  in  question. 

It  is  a  settled  principle,  as  appears  from  the  judgment  of  De  Grey,  0.  J., 
in  the  Duchess  of  Kingston's  Case,  that  the  judgments  of  courts  of  concur- 
rent jurisdiction  are  not  admissible  in  a  subsequent  suit,  unless  they 
are  not  only  between  the  same  parties,  but  also  upon  the  same  matter 


(1)  By  Littledale,  J.,  in  Doe  d.  Foster  v.  Derby  (Earl),  1  A.  &  E.  190.     See  Look  v.  Norbome, 
3  Mod.  ]41. 

(2)  Ciristy  V.  Tancred,  9  M.  &  W.  438. 

(3)  Doe  d.  Morse  v.  'WLlliams,  Car.  &  M.  615,  by  Patteson,  J.     See  Blaiemore  v.  Glamorgan 
Canal  Company,  2  C,  M.  &  K.  133 ;  Strutt  v.  Bovingdon,  5  Bsp.  56 ;  Supra,  p.  16. 

(4)  Doe  d.  Smith  v.  "Webber,  I  A.  &  E.  119. 
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coming  in  question,  and  directly  -upoa  tlie  point  ;(1)  but  when  the  same 
matter  is  directly  in  question  in  another  suit,  and  the  judgment  in  the  for- 


(1)  Note  261.— S.  P.,  Hopkins  t.  Lee,  6  Wheat.  Rep.  109 ;  Harvey  v.  Richards,  2  Gall.  Rep. 
216 ;  Minor  v.  Walter,  11  Mass.  Rep.  237 ;  2  Starkie's  Ev.  201,  202  ;  2  Evans'  Poth.  456;  Harg. 
Law  Tracts,  458 ;  Blackham's  Case,  1  Salk.  200,  per  Holt,  C.  J. 

A  judgment  concludes  the  parties  only  as  to  the  grounds  covered  by  it,  and  the  facts  necessary 
to  uphold  it.  They  shall  not  he  allowed  to  prove  what  is  inconsistent  with  its  rectitude  and  jus- 
tice, for  whUe  it  stands  unreversed,  it  is  final  as  to  the  points  decided ;  not  so,  however,  with  re- 
spect to  matters  which  the  judgment  itself  shows  were  not  in  question ;  and  hence,  where  the 
cause  has  gone  off  upon  some  defect,  which  precluded  an  inquiry  into  the  merits,  the  judgment  is 
usually  no  bar  to  a  second  action.  See  the  next  note.  So  the  reversal  of  a  judgment  proves 
nothing  but  its  own  correctness ;  it  operates  no  farther  than  to  nullify  what  has  been  done ;  and 
in  other  respects,  the  parties  are  generally  left  by  it  in  the  same  situation,  as  to  their  rights  and 
remedies  touching  the  matter  in  controversy,  as  if  no  such  judgment  had  ever  existed.  There- 
fore, where  a  decree  of  the  Supreme  Court  of  Probate  reversed  that  of  the  inferior  court,  decree- 
ing distribution,  such  reversal  was  held  no  bar  to  a  biU  in  chancery  for  the  same  matter.  Har- 
vey V.  Richards,  2  Gall.  Rep.  216.  And  upon  the  same  principle  the  dismission  of  a  bill  in  chan- 
cery is  not  always  conclusive  as  to  the  complainant's  right  in  a  court  of  law,  although  the  bill 
may  have  been  filed  for  the  same  matter ;  for  if  the  complainant  seeks  in  a  court  of  equity  to  en- 
force a  strictly  legal  title,  when  his  remedy  is  at  law,  the  dismission  of  the  bill  amounts  merely 
to  a  declaration  that  he  has  no  equity ;  but  it  casts  no  reflection  upon  his  legal  title ;  it  decides 
nothing  in  relation  to  it,  and  consequently  can  conclude  nothing.  Lessee  of  Wright  v.  Deklyne,  1 
Peters'  C.  C.  Rep.  198,  202 ;  Pleasants  v.  Clements,  2  Leigh,  414, 483.  See  Burchet  v.  Faulkner,  1 
Dana's  Rep.  99,  100 ;  Lancaster  v.  Laire,  Id.  109.  And  though  a  decree  in  express  terms  pro- 
fess to  afBrm  a  particular  fact,  yet  if  such  fact  was  immaterial  in  t|ie  case,  the  decree  wiU  not 
conclude  the  parties  in  relation  to  it.  Hotchkiss  v.  Nichols,  3  Day's  Rep.  138  ;  Coit  v.  Tracy,  8 
Conn.  Rep.  268.  i 

In  Swift's  Bv.  p.  n,  it  is  said,  that  "  where  the  cause  and  object  of\both  actions  are  the  same, 
a  judgment  in  the  prior  bars  the  subsequent  suit.  Where  the  cause  or  object  of  the  actions  are 
different,  though  the  point  in  dispute  is  the  same  in  both,  the  prior  judgment  is  no  bar  to  the  sub- 
sequent action,  but  the  verdict  is  matter  of  evidence  to  prove  such  point" 

But  although  a  prior  judgment  may  be  no  larr,  strictly  and  technioaHy  speaking,  where  the 
cause  or  object  of  both  actions  are  not  identical,  it  does  not  follow  that  either  party  in  the  second 
action  can  be  allowed  to  contradict  what  was  expressly  adjudicated  in  the  first.  Per  Bristol,  J. 
deUvei-ing  the  opinion  in  Betts  v.  Starr,  5  Conn.  Rep.  550,  553.  In  Hopkins  v.  Lee  (6  Wheat. 
Rep.  109  ,  the  facts  were  that  Lee  sold  Hopkins  an  estate,  called  "  HiU  aiid  Dale,"  then  under 
certain  incumbrances,  which  Lee  agreed  to  remove ;  and  Hopkins  was  to  jay  therefor  $1  800 
partly  in  mihtary  lands  and  partly  in  some  other  way,  as  soon  as  the  incUfnbrances  were  re- 
moved. Hopkins  filed  a  bUl  in  chancery  against  Lee,  stating  that  Lee  had\imitted  to  pay  the 
incumbrances,  and  that  he,  Hopkins,  had  been  compelled  to  pay  them.  Upo\i  healing  the  bill, 
the  court  found  that  Hopkins  had  satisfied  the  incumbrances,  but  with  theVunds  of  Lee  ad- 
vanced for  that  purpose ;  and  thereupon  decreed,  that  Hjpkins  should  pay  Lee  the  overplus  re- 
maining in  his  hands  after  paying  off  the  incumbrances.  Lee  then  brought  an  acW  of  eovenimt 
against  Hopkins,  for  not  conveying  the  military  lands  agreeable  to  covenant;  to  which  Hopkins 
pleaded  that  Lee  had  never  discharged  the  incumbrances  on  the  estate  of  Hill  and  Dale.  "  No 
lawyer  can  suppose  that,  let  the  judgment  or  decree  on  the  biU  in  chancery  havo\beeu  either 
way,  it  could  have  been  pleaded  in  bar  to  the  last  action  of  covenant  brought  by  lee  against 
Hopkins.  The  object  of  the  bill  in  chancery  was  to  get  refunded  money,  which  the  piii-cliaser  of 
an  estate  aUeged  that  he  had  been  obliged  to  expend,  to  free  the  estate  from  incumbrantes  which 
the  seller  was  bound  to  remove.  The  object  of  the  action  at  law  was  to  recover  damagl  for  not 
conveying  the  military  lands,  which  were  to  be  tajcen  in  part  payment.  Nothing  could  have 
been  more  distinct  than  the  object  of  the  two  suits;  they  were  not  for  the  same  matter Vause 
and  thing,  and  let  the  issue  of  the  bill  in  chancery  have  been  as  it  might,  the  decree  couli  not 
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mer  suit  is  directly  upon  the  point,  tlie  rule  is,  that  it  will  be,  as  a  plea,  a 
bar — or,  as  evidence,  conc]usive.(l) 


hare  been  pleaded  in  bar  of  tbe  action  at  law.  But  ly  way  of  evidence,  the  decree  in  chancery 
■was  held  conclusive  to  prove  that  Lee  had  discharged  the  incumbrances  on  the  estate ;  that  being 
the  matter  directly  adjudicated  upon  in  the  suit  in  chancery."  Per  Bristol,  J.,  Betts  v.  Starr, 
swpra.  And  where  a  mortgagee  brought  ejectment  to  recover  the  mortgaged  premises,  and  the 
mortgagor,  on  the  trial,  offered  evidence  to  prove  that  the  note  which  the  mortgage  was  intended 
to  secure,  was  usurious  and  void ;  to  which  the  mortgagee  objected,  on  the  ground  that  the  mort- 
gagor was  estopped  to  show  the  alleged  fact,  by  reason  of  a  former  judgment ;  the  record  of  that 
judgment  was  produced,  and  it  appeared  from  it  that  the  mortgagee  had  sued  the  mortgagor  on 
the  note,  that  the  latter  had  pleaded  non-assumpsit  therein,  with  notice  of  the  usury,  and  that  a 
verdict  and  judgment  were  rendered  for  the  mortgagor.  It  was  conceded  that  the  sole  ques- 
tion litigated  in  the  former  suit,  was  the  same  sought  to  be  again  controverted  in  the  last.  The 
judge  thereupon  sustained  the  objection,  holdmg  the  first  judgment  conclusive  in  relation  to  the 
usury;  and  the  Supreme  Court  afterward,  on  motion  for  a  new  trial,  affirmed  the  decision. 
Betts  V.  Starr,  supra.  So,  though  nothing  can  certainly  be  more  distinct  than  the  object  of  an 
ejectment  in  England,  and  the  action  of  trespass  on  the  case  for  mesne  profits ;  yet,  the  judgment 
in  ejectment  is  conclusive  against  the  defendant  vpon  the  right  of  possession,  at  the  time  of  the 
demise  laid  in  the  declaration.  Per  Bristol,  J.,  Betts  v.  Starr,  suprp,.  And  see  post  of  the  text, 
and  note  2T0.  And  where  A.  filed  a  libel  in  the  District  Court  of  the  United  States,  alleging 
title  to  a  vessel,  by  virtue  of  certain  conveyances  in  January  and  February,  1824;  and  the  de- 
fendants appeared  and  contested  the  matter;  whereupon  a  decree  was  made  finding  directly  that 
A.,  by  virtue  of  the  conveyances,  was  owner  and  proprietor  of  the  vessel  at  the  time  of  filing  the 
libel,  which  was  in  August,  1824 ;  held,  that  in  a  subsequent  action  of  trespass,  for  taking  the 
vessel  on  the  4th  of  March,  1824,  the  decree  was  conclusive  evidence  of  A.'s  title,  not  only  at  the 
time  of  filing  the  libel,  but  at  the  time  when  the  libel  alleged  it  to  have  accrued,  and  for  all  the 
intermediate  time.  Dennison  v.  Hyde,  6  Conn.  Eep.  508.  So  where  A.,  during  the  pendency  of 
an  action  of  assumpsit,  brought  by  C.  against  A.  &  B.,  filed  his  bill  in  chancery  against  B.  &  C. 
for  a  discovery,  alleging  that  he  had  agreed  with  B.  to  pay  the  debt  for  which  the  action  was 
brought,  and  that  B.  had  paid  it;  and  the  court  found  these  facts  not  true,  and  dismissed  the 
biU ;  after  which  A.,  on  the  trial  of  such  action,  offered  testimony  to  prove  the  same  facts  which 
he  had  alleged  in  the  bill ;  on  the  objection  of  C,  supported  by  the  record  of  the  chancery  suit,  it 
was  held  that  the  testimony  offered  was  inadmissible,  the  decree  being  founded  upon  and  con- 
clusive as  to  those  facts.  Coit  v.  Tracy,  8  Conn.  Eep.  268.  See  Starkie  v.  "Woodward,  1  Nott  & 
M'Cord,  329. 

Indeed,  the  principle  will  be  found  to  run  through  nearly  all  the  American  cases,  that  the 
judgment  of  a  court  of  competent  jurisdiction,  directly  upon  a  particular  point,  is,  as  between  .the 
parties,  conclusive  in  relation  to  such  point,  though  the  purpose  and  subject  matter  of  the  two 
suits  be  different;  and  hence  that  "a  judgment  may  not  only  be  evidence,  but  conclusive  evidence, 
and  still  be  no  bar  to  a  second  action.''  See  per  Bristol,  J.,  Betts  v.  Starr,  5  Conn.  Eep.  550, 
554;  also  Lessee  of 'Wright  v.  Deklyne,  1  Peters'  C.  0.  Eep.  198,  202  ;  Starkie  v.  Woodward,  1  Nott 
&  M'Cord,  329;  Canaan  v.  Greenwoote  Tump.  Co.,  1  Conn.  Eep.  1,  1;  Cist  v.  Zeigler,  16  Serg- 
&  Eawle,  282;  Gardner  v.  Buckbee,  3  Cowen's  Eep.  120;  "Wright  v.  Butler,  4  "Wend.  Eep. 
284,  288. 

(3)  Supra,  p.  4. 

Note  26!. — This  rule  has  found  its  way  into  every  system  of  jurisprudence,  not  only  from  its 
obvious  fitness  and  propriety,  but  because  without  it  an  end  could  never  be  put  to  litigation.  It 
is,  therefore,  not  confined  in  England  or  in  this  country  to  judgments  in  the  same  courts,  or  to 
decisions  of  courts  of  concurrent  jurisdiction.  Per  Livingston,  J.,  in  Hopkins  v.  Lee,  6  "Wheat. 
Eep.  109,  114.  It  has  been  applied  to  decrees  of  the  Orphan's  Court  of  Pennsylvania  (The  Presi- 
dent of  the  Orphan's  Court  v.  Goff,  14  Serg.  k  Eawle,  181;  M'Pherson  v.  Cunliff,  11  Id.  422)' 
to  a  discharge  under  tbe  insolvent  laws  (M'Kmney  v.  Crawford,  8  Serg.  &  Eawle,  351 ;  Sheets  v. 
Hawk,  14  Id.  l'/3);  to  a  decision  of  the  Court  of  Probates,  though  admitted  to  be  erroneo  8 
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Action  for  several  distinct  causes — no  proof  offered  as  to  some. 

Where  the  plaintiff  in  a  former  action  declared  on  a  promissory  note 
and  for  goods  sold,  but  upon  executing  a  -writ  of  inquiry,  after  judgment 
by  default,  gave  no  evidence  on  the  count  for  goods  sold,  the  judgment 


(Brown  v.  Lanman,  1  Conn.  Eep.  46^  ;  Goodrich  v.  Thompson,  4  Day's  Eep.  215  ;  Jackson  T. 
Robinson,  4  Wend.  436) ;  to  a  decree  of  the  County  Court  upon  a  complaint  pursuant  to  the 
statute,  by  which  decree  it  was  found  the  duty  of  a  town  to  repair  certain  bridges  (Canaan  v. 
The  Greenwoods  Tump.  Co.,  1  Conn.  Rep.  1) ;  to  a  decision  of  a  court  of  common  pleas,  upon  a 
complaint  made  pursuant  to  the  statute,  for  overflowing  lands  (Adams  v.  Pearson,  7  Pick.  Rep. 
341 ;  Gay  v.  Welles,  Id.  217);  to  a  decree  of  the  County  Court,  awarding  money  to  a  claimauti 
arising  from  the  sale  of  lands  by  the  sheriff,  though  the  decree  was  made  upon  a  mistaken  notion 
of  law,  and  though  the  case  admitted  of  no  remedy  by  writ  of  error  (Gratz  v.  The  Lancaster 
Bank,  17  Serg.  &  Rawle,  278) ;  to  a  record  of  the  forfeiture  of  a  recognizance,  where  debt  was 
brought  upon  such  recognizance  (Shriver  v.  The  Commonwealth,  2  Eawle's  Rep.  206) ;  to  decrees 
of  a  court  of  equity ;  to  sentences  of  courts  of  admiralty,  and  of  ecclesiastical  tribunals ;  and  in 
short  to  every  court  which  has  proper  cognizance  of  the  subject  matter,  so  far  as  they  profess  to 
decide  the  particular  matter  in  dispute.    Hopkins  v.  Lee,  6  Wheat.  109,  114,  per  Livingston,  J. 

But  in  the  strictly  legal  sense  and  full  operation,  the  rule  can  hardly  be  said  to  embrace  those 
decisions  which  are  made  by  courts  acting  in  a  summary  way,  upon  an  application  addressed  to 
their  discretionary  jurisdiction.  In  such  cases,  if  the  facts  upon  which  rehef  is  claimed,  be  the 
same  upon  a  second  application,  that  they  were  in  the  first,  the  party,  by  analogy  to  proceedings 
in  the  ordinary  course  of  judicial  investigation,  will  generally  be  held  precluded.  Schuman  t. 
Weatherhead,  1  East,  537  ;  Greathead  v.  Bromley,  7  Burn.  &  East,  451.  But  still  the  matter 
rests  in  the  discretion  of  the  court ;  and  if  justice  requires  it,  they  may  doubtless  hear  the  second 
application,  and  decide  it  differently  from  what  they  did  the  first,  without  invading  any  principle 
of  positive  law;  so  the  Court  of  Chancery  may  be  resorted  to  in  a  proper  case,  notwithstanding 
a  previous  decision  of  the  same  question  by  a  court  of  law  upon  a  summary  application.  Sampson 
V.  Hart,  14  John.  Rep.  63. 

With  respect,  however,  to  judgments,  properly  so  called,  i.  e.  those  soletan  decisions  of  courts  of 
justice,  made  in  the  exercise  of  their  rightful  jurisdiction,  after  giving  the  parties  an  opportunity 
to  be  heard,  and  upon  due  deliberation,  the  law,  proceeding  upon  th^  maxim  that  "  interest 
republiccB  ut  sit  finis  liiiwm,''  will  regard  them  as  conclusive  upon  all  poinds  directly  involved  in 
them,  and  necessarily  determined.  And  whether  the  tiibunals  rendering  IJiem  are  clothed  with 
limited  or  general  powers,  wliether  they  are  courts  of  record  or  otherwise,  makes  no  sort  of  dif- 
ference ;  so  long  as  they  act  within  the  sphere  which  has  been  assigned  theriu  their  adjudications 
are'binding  upon  the  parties  in  future  controversies  relating  to  the  same  matter.  Gahan  v. 
Maingay,  1  Irish  T.  Rep.  20,  43,  et  seq. ;  Gratz  v.  The  Lancaster  Bank,  17  S«rg.  &  Rawle,  278, 
281;  Starkie  v.  Woodward,  1  Nott  Sc  M'Cord,  329;  Cottom  v.  Cottom,  4  Band.  Rep.  192; 
Hughes  V.  Blake,  1  Mason's  Rep.  615 ;  Brown  v.  Gibson,  1  Nott  &  M'Cord„326 ;  Blount  v'. 
Darrah,  14  Serg.  &  Kawle,  184,  note;  KilheBer  v.  Herr,  17  Id.  319;  Hume  v.  Burton,  1  Ridg 
Cas.  204,  et  seq. ;  2  Starkie's  Ev.  211,  212. 

But  note,  that  all  which  is  said  as  to  the  conclusivenes  of  a  former  judgment,  :i\iist  be  under- 
stood with  this  proviso ;  that  the  court  rendering  the  judgment  had  jurisdiction;  for  if  a  court 
transcends  the  limits  which  the  law  has  prescribed  for  it,  and  assumes  to  act  whe\e  it  has  no 
jurisdiction,  its  decisions  will  be  utterly  void,  and  entitled  to  no  consideration,  either  ^  evidence 
or  otherwise.  Borden  v.  Pitch,  15  John.  Rep.  121 ;  Mills  v.  Martin,  19.  Id.  33  ;  Latl^m  v.  Ed- 
gerton,  9  Cowen's  Rep.  227  ;  Snyder's  Lessee  v.  Snyder,  6  Binn.  Rep.  483  ;  Messinger  i,  Kintcr 
4  Id.  97  ;  Blin  v.  Campbell,  14  John.  Rep.  432  ;  Sumner  v.  Parker,  7  Mass.  79  ;  Wales  v.  Wil! 
lard,  2  Id.  120 ;  Smith  v.  Rice,  11  Id.  507  ;  Cleveland  v.  Rogers,  6  Wend.  Rep.  438 ;  Gdrrill  v. 
Whittier,  3  N.  Hamp.  Rep.  265 ;  Bowman  v.  Russ,  6  Cowen's  Rep.  234 ;  Slocum  v.  Whe\ler,  1 
Conn.  Rep.  429;  Weston  v.  Weston,  14  John.  Rep  428;  Sherman  v.  Eallou,  8  Cowen's  Rep. 
304;  Cunningham  v.  Buoklin,  Id.  178;  Newdigate  v.  Davy,  1  Raym.  Rep.  742. 
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was  not  a  bar  to  his  recovering  for  the  goods  in  another  action.(l)     Here 
there  were  distinct  demands,  and  separate  counts  applicable  to  each.     If 


(1)  Seddou  T.  Tutop,  6  T.  R.  60"!,  recognized  by  Bayley,  J.,  in  Bagot  (Lord)  v.  Williams,  3  B. 
&  C.  240 ;  by  Best,  C.  J.,  in  Thorpe  v.  Cooper,  5  Bing.  129 ;  and  by  the  court,  in  Hadley  v. 
Green,  2  Tyrw.  390. 

Note  262,  continued. — So,  where  B.  brought  trespass  against  C.  for  an  injury  done  to  two  horses, 
in  consequence  of  which  one  of  them  died ;  the  trespass  on  one  of  them  was  on  one  day,  and  on  the 
other  at  another  day ;  and  the  court,  on  motion  of  the  defendant,  compelled  the  plaiutff  to  elect  for 
which  trespass  he  would  proceed,  who  thereupon  elected  to  go  for  the  injury  done  to  the  horse 
that  survived,  and  he  had  a  verdict  accordingly.  The  executors  of  B.  afterwards  brought 
another  action  for  the  trespass  on  the  horse  which  died ;  the  plaintiff,  in  his  replication  to  the 
defendant's  plea  of  a  former  recovery,  set  forth  the  above  facts  by  way  of  protestando ;  and  held, 
that  though  the  replication  was  insufficient,  in  not  denying  a  former  recovery  for  the  same  mat- 
ter, yet  the  former  recovery  was  no  bar,  since  it  appeared  that  the  injury  done  to  the  horse  which 
died,  was  not  taken  into  consideration  by  the  jury.  Snider  v.  Croy,  2  John.  Rep.  227.  See  S. 
P.,  Phillips  V.  Berrick,  16  Id.  136;  Hale  v.  Andrus,  6  Cowen's  Rep.  225;  Wheeler  v.  Van 
Houten,  12  John.  Rep.  311,  313.  Snider  v.  Croy  (swpra)  has  been  very  seriously  questioned  in 
Pennsylvania,  on  the  ground,  that  as  the  plaintiff  in  the  first  suit  had  thought  proper  to  blend 
distinct  and  independent  causes  for  action  in  the  same  count,  thus  treating  them  as  constituting 
one  indivisible  claim,  it  was  not  competent  in  the  second  suit  to  show  that  both  were  not  litigated 
and  determined,  for  that  would  be  in  contradiction  of  the  former  record.  Hess  v.  Heebie,  6 
Serg.  &  Rawle,  57,  60;  S.  C,  4  Id.  246.  For  this  reason,  Gibson,  J.,  who  delivered  the  opinion, 
deemed  the  decision  against  principle,  and  not  authorized  by  Seddon  v.  Tutop,  cited  in  the  text, 
which  it  professes  to  follow.  But  quere ;  for  Seddon  v.  Tutop  was  decided  upon  no  such  tech- 
nical distinction,  but  upon  the  broad  ground,  that  the  cause  of  action  in  the  second  suit  had  not 
in  fact  been  htigated  in  the  first.  And  the  judges,  delivering  their  opinions,  refer  to  Hitehin  v. 
Campbell  (2  W.  Black.  827 ;  S.  C,  3  W-ils.  304),  where  the  principle  is  conceded,  that  if  the  real 
merits  of  the  second  action  have  not  been  decided  in  the  first,  the  prior  judgment  is  no  bar.  See 
2  Starkie's  Ev.  199,  200,  S.  P. ;  and  Godson  v.  Smith,  2  Moore's  Rep.  157. 

And  this  leads  us  to  observe,  that  whenever,  as  in  the  foregoing  cases  and  others  of  a  kindred 
character,  a  question  is  made  respecting  the  identity  of  the  matters  litigated  in  the  first  suit,  parol 
evidence  is  admissible  to  show  what  transpired  upon  the  former  trial,  and  thus  explain  the 
record.  Parker  v.  Thompson,  3  Pick.  Rep.  429 ;  Cist  v.  Zeigler,  16  Serg.  &  Rawle,  282,  285 
Stevens  v.  Payne,  2  Boot's  Rep.  83 ;  Wood  v.  Jackson,  8  Wend.  Rep.  9 ;  Burt  v.  Sternburgh,  4 
Cowen's  Rep.  559 ;  Gardner  v.  Buckbee,  3  Id.  120.  If  the  record  shows  that  the  first  suit  was 
appa/rently  for  the  same  cause  of  action  sought  to  be  litigated  in  the  second,  it  wUl  hsprima 
facie  evidence  that  such  cause  of  action  has  once  passed  in  rem  judicatem ;  and  hence  the  onus 
wiU  devolve  upon  the  party  against  whom  the  record  is  used,  to  show  the  contrary.  Phillips  v. 
Berrick,  16  John.  Rep.  136 ;  Hale  v.  Andrus,  6  Cowen's  Rep.  225 ;  Snider  v.  Croy,  2  John.  R. 
227 ;  Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  424;  Cutler  v.  Cox,  2  Blackf  178 ;  Squires  v.  Whip- 
ple, 2  Verm.  Rep.  Ill,  114;  Pickett  v.  Clairborne,  4  Call's  Rep.  99,  106;  Young  v.  Black,  1 
Cranoh,  565 ;  Lord  Bagot  v.  Williams,  3  Bam.  &  Cress.  239 ;  Roscoe  on  Ev.  101.  And  this  he 
should  do  in  no  equivocal  manner,  but  by  clear  and  decisive  testimony,  which  shall  remove  all 
reasonable  doubt.  See  per  Lord  Kenyon,  C.  J.,  Seddon  v.  Tutop,  cited  in  the  text;  also  per 
Duncan,  J.,  Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  424,  429. 

There  are  cases  which  seem  to  discountenance  the  admissibility  of  evidence  aliunde  in  aid  of 
a  record ;  thus,  in  Sintzeniok  v.  Lucas  (1  Esp.  N.  P.  C.  43),  the  action  was  for  unskiUfuIly  var- 
nishing rertain  prints.  On  the  trial,  Garrow,  for  the  defendant,  after  the  plaintiff  had  stated  his 
case,  took  a  preliminary  objection,  which,  if  sufficient,  went  to  the  ground  of  the  action ;  it  was 
this,  that  an  action  had  been  brought  by  the  present  defendant  against  the  present  plaintiff,  in 
the  Common  Pleas,  for  work  and  labor,  which  work  and  labor  was  the  varnishing  of  these  iden- 
tical prints.  He  contended  that  the  present  plaintiff  might  have  set  up,  as  matter  of  defence  to 
the  first  suit,  that  the  prints  had  been  spoUed,  and  hence  that  the  verdict  in  that  action  wag 
coioluaive  e  a  idenoe  that  the  varnishing  of  these  prints  had  been  done  in  a  skillful  and  workmanlike 
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manner,  agreeably  to  the  doctrine,  ante,  note  256.    He  therefore  tendered  the  record  in  that  action, 
as  conclusive  evidence  in  this.    Erakine,  for  the  plaintiff,  said  that  the  pleadings  in  that  action  were 
for  work  and  labor  generally,  with  a  plea  of  the  general  issue.     And  Lord  Kenyon  "  was  clearly 
of  opinion,  that  the  record  offered  m  evidence  could  not  conclude  the  present  action,  or  prove 
anything  in  the  case.     That  in  order  to  make  a  record  evidence  to  conclude  any  matter,  it  should 
appear  that  that  matter  was  in  issue,  which  should  appear  from  the  record  itself;  nor  should 
evidence  be  admitted,  that  under  such  "■  record,  any  particular  matter  came  in  question.    That 
the  record  of  the  cause  in  the  Common  Pleas  was  general,  applying  to  every  case  of  work  and 
labor ;  and  to  inquire  whether  the  object  of  it  was  to  recover  for  the  work  done  in  varnishing  the 
prints;  and  whether  the  defendant  in  that  action  had  availed  himself  of  the  circumstance  of 
their  having  been  unskillfully  done,  would  be  to  try  that  cause  over  again  in  this  court.    His 
Lordship  therefore  rejected  the  evidence."    Id.    And  see  S.  P.,  Church  v.  Leavenworth,  4  Day's  R. 
274,  2T7,  per  Swift,  J.;  Ryer  v.  Atwater,  Id.  431,  433,  per  Swift,  J.;  Smith  v.  Sherwood,  4 
Conn.  R.  276,  282,  per  Hosmer,  C.  J. ;  Bradford  v.  Bradford,  5  Id.  127.     But  the  great  prepon- 
derance of  American  authority  is  in  favor  of  the  admission  of  parol  evidence,  as  will  be  seen  by 
the  cases  before  referred  to  in  this  note.    Indeed,  this  principle  of  admitting  evidence  aliund&, 
to  explain  a  record  of  a  former  suit,  and  identify  the  matters  to  which  it  relates,  would  appear  to 
be  indispensable  to  the  efficient  administration  of  justice.    Suppose,  for  instance,  A.  has  brought 
an  action  against  B.,  in  which  he  declared  for  goods,  wares  and  merchandise,^  sold  and  deUvered, 
and  recovered  judgment.     He  then  brings  an  action  of  trover  against  B.,  for  taking  and  con- 
verting the  identical  property,  the  value  of  which  he  obtained  satisfaction  for  in  the  first  suit. 
But  this  identity  does  not  appear  by  the  former  record,  for  the  declaration  there  was  general, 
specifying  nothing.    How  then,  is  B.  to  protect  himself  against  being  made  liable  a  second  time 
for  the  same  thing,  unless  he  is  allowed  to  introduce  evidence  kUwnde  in  explanation  of  the 
former  record?    Or  take  the  very  case  of  Sintzenick  v.  Lucas  (supra),  which  is  the  nucleus  of 
most  of  the  authorities  denying  the  admissibility  of  this  kind  of  evidence.    Suppose  that  the 
damages  which  the  plaintiff  claimed  in  the  latter  suit,  had  in  point  of  fact,  been  litigated  in  the 
former,  by  way  of  defence,  and  allowed  to  him ;  if  the  dootruie  which  Lord  Kenyon  is  reported 
to  have  advanced,  be  correct,  nothing  could  prevent  theplaintiff  from  obhging  the  defendant  to 
respond  twice  for  the  same  injury.     Or  had  the  plaintiff,  in  the  latter  suit,  neglected  to  avail 
himself  of  the  .matters  upon  which  he  predicated  his  right  of  recovery,  as  a  defence  in  the  former 
suit,  in  which  case  he  would  be  barred,  the  defendant,  according  to  tEfe  doctrine  laid  down  by 
his  Lordship,  must  inevitably  be  precluded  from  avaihng  himself  of  this  defence,  because  he 
could  not  inquire  whether  the  object  of  the  first  suit  was  to  recover  fof  tlie  work  done  in  var- 
nishing the  prints.    It  appears  to  us  that  such  a  principle,  if  adopted  ind  carried  out,  would 
subvert  some  of  the  most  salutary  maxims  of  the  law,  and  open  a  door  to  the  most  vexatious 
litigation,  and  the  grossest  injustice.     "Every  fact  which  exists  on  record  must  be  proved  by 
the  record ;  but  when  the  question  is  as  to  the  real  subject  matter  of  a  stit,  or  to  show  a  bar 
to  another  suit,  or  to  lay  the  foundation  of  an  action  of  indemnity,  the  identity  of  the  cause  of 
action  may  be  proved  by  other  than  record  evidence."    Per  Parker,  0.  J.,  Parker  v.  Thompson, 
3  Pick.  429,  433,  434.      See  Kilheffer  v.  Herr,  17  Serg.  &  Eawle,  319,   3S6,  per  Huston,  J. 
Whether  any  matter  has  been  tried  between  the  same  parties,  and  decided  before,  is  a  fact  de- 
pending in  part  on  parol  evidence,  and  partly  on  the  record.     Cist  v.  Zeigler,  16  Serg.  &  Eawle, 
282,  285;  Crotzer  v.  RusseU,  9  Id.  81,  83.    And  sudi  is  the  doctrine  in  EnglaijJ,  no  less  than 
in  this  country.     See  2  Starkie's  Ev.  200;  2  Ev.  Poth.  347 ;  Seddon  v.  Tutop,  G^Durn.  &  East, 
607 ;  Martin  v.  Thornton,  4  Esp.  N.  P.  C.  180 ;  Lord  Bagot  v.  Williams,  3  Barn.  ftViress.  239. 

But  although  you  can  explain,  it  is  not  competent  to  add  to  or  corUradict  a  reoVd.  Hence, 
where  the  record  of  a  former  suit  shows  distinctly  what  matters  were  in  issue  add  decided 
parol  evidence  is  inadmissible  to  estabMsh  that  other  matters,  not  within  the  issue,  wAe  likewise 
decided.  This  we  deem  a  fair  deduction  from  most  of  the  cases  above  referred'to,  aiid  will  be 
found,  moreover,  directly  sustained  by  Manny  v.  Harris  (2  John.  Rep.  24).  There  ^e  point 
specifically  put  in  issue  in  the  former  suit  was,  whether  Harris  had  or  had  not  tendered  the 
moneys  due,  to  entitle  himself  to  a  deed  for  the  land  contracted  to  be  sold ;  and  the  question 
was,  whether  the  defendant  in  the  latter  suit  could  be  permitted  to  prove  that  the  dAnand 
claimed  by  the  plaintiff,  though  not  in  issue,  was  taken  into  consideration  and  allowed  to\iiiu. 
The  court  held  that  such  evidence  was  inadmissible.    And  Spencer,  J.,  who  delivered  the  opinfen 
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the  plaintiff  had  given  an  j  evi^lence  at  all  on  the  count  for  goods  sold,  and 
the  judgment  had  included  this  with  the  rest  of  the  plaintiff's  demand,  the 
judgment  might  then  have  been  pleaded  as  a  judgment  recovered  upon 
the  same  identical  causes  of  action.(l)    In  the  second  action,  the  defendant 


■went  expressly  upon  the  ground,  that  by  the  record  of  the  former  suit,  it  appeared  the  issue  did 
not  warrant  the  giving  of  the  plaintiff's  demand  in  evidence ;  and  hence  evidence  aliunde  in  the 
latter  suit,  to  show  that  the  jury  in  the  former  did  decide  upon  it,  ought  not  to  be  received.  Id. 
29,  30.  Manny  v.  Harris  has  been  sometimes  construed,  as  going  the  whole  extent  of  denying 
the  admissibility  of  parol  evidence  in  aid  of  a  former  verdict  and  judgment,  in  all  oases.  "We 
therefore  find  it,  especially  in  the  American  reports,  "  cheek  by  jowl "  with  Sintzeniok  v.  Lucas 
(s»pr-a>,  and  quoted  by  judges  and  counsel,  as  sustaining  exactly  the  same  principle.  A  moment's 
attention  will  serve  to  show  that  this  is  an  entire  misapprehension.  In  Sintzeuick  v.  Lucas,  the 
matter  sought  to  be  affected  by  the  former  proceedings  was  within  the  issue  joined,  and  might 
well  have  been  there  litigated  and  decided.  In  Manny  v.  Harris,  on  the  contrary,  the  matter 
was  not  in  issite,  and  could  not  have  been  decided.  Sintzeniok  v.  Lucas,  therefore,  decides  that 
you  shall  not  explain  a  record  by  parol  evidence ;  Manny  v.  Harris  merely  says  that  you  shall  not 
add  to  or  contradict  it.     See  further  on  this  subject,  post,  in  these  notes. 

(1)  Note  263.— See  Golightly  v.  Jellicoe,  4  Durn.  &  East,  147,  note  a,  S.  P. 

But  if  the  subject  matter  of  the  action  were  embraced  by  the  terms  of  the  submission,  then  the 
award  would  be  a  bar,  even  though  such  subject  matter  had  not  been  inquired  into  by  the  arbi- 
trators. This  we  deem  consistent  with  what  was  said  by  Lord  Mailsfield,  in  Golightly  v.  Jelli- 
coe (svpra),  and  by  BuUer,  J.,  in  Ravee  v.  Farmer,  oited  in  the  text.  And  accordingly,  in  Smith 
V.  Johnson  (15  East,  213),  where  the  submission  was  of  all  manner  of  actions  and  causes  of  ac- 
tion, and  the  defendant  claimed  a  deduction  from  the  award  for  a  charge  which  had  not  been 
brought  forward  before  the  arbitrators,  Lord  Bllenborough  said:  "Here  is  a  reference  of  all 
matters  in  difference ;  and  it  appears  that  the  subject  jn  respect  of  which  the  dedilction  is  now 
claimed,  was  a  matter  in  difference  at  the  time,  and  within  the  scope  of  the  reference ;  notwith- 
standing which,  the  defendant  contends  that  he  was  not  obhged  to  bring  forward  the  whole  of 
his  case  before  the  arbitrators,  but  might  keep  back  a  part  of  it,  in  order  afterwards  to  use  it  as 
a  set-off.  But  it  was  competent  to  him  to  have  brought  the  whole  under  the  consideration  of 
the  arbitrators ;  and,  therefore,  without  deciding  against  the  authority  of  Golightly  v.  Jellicoe,  or 
the  case  cited  from  the  civil  law,  I  think  that  where  all  matters  in  difference  are  referred,  the 
party,  as  to  every  matter  included  within  the  subject  of  such  reference,  ought  to  come  forward 
with  the  whole  of  his  case."  And  per  Bailey,  J.  (Id.  215):  "The  defendant,  in  order  to  entitle 
himself  to  claim  this  deduction,  should  have  shown  that  it  was  not  matter  in  difference  at  the 
time  of  the  reference,  or  that  the  arbitrators  could  not  have  taken  it  into  their  consideration.' 
The  court  held  the  deduction  not  allowable.  And  it  has  been  held  in  New  York,  that  an  award 
upon  a  submission  of  aU  demands,  is  conclusive  as  to  everything  constituting  a  demand  upon  the 
one  side  or  the  older,  at  the  time  of  submission ;  and  evidence  to  show  that  any  particular  de- 
mand was  not  inquired  into  before  the  arbitrators,  nor  passed  upon  by  them,  ia  inadmissible. 
"Wheeler  V.  VaE  Houten,  12  John.  Rep.  311.  "It  would  be  a  very  dangerous  precedent,"  say 
the  court,  "  to  allow  a  party,  on  a  submission  so  general,  intended  to  settle  everything  between 
the  parties,  to  lie  by  and  submit  only  part  of  his  demands,  and  then  institute  a  suit  for  the  part 
not  brought  before  the  arbitrators.  The  object  of  the  submission  was  to  avoid  litigation ;  and 
neither  parly  is  at  liberty  to  withhold  a  demand  from  the  cognizance  of  the  arbitrators,  on  such 
a  submission,  and  then  to  sue  for  it."  Id.  313.  See,  also,  De  Long  v.  Stanton,  9  Id.  38.  A 
submission  of  all  demands  includes  questions  concerning  real  as  well  as  personal  property- 
Munro  v.  Alaire,  2  Cain.  Rep.  320,  327  ;  Sellick  v.  Adams,  15  John.  Rep.  197 ;  Marks  v.  Mar- 
riott, 1  Ld.  Raym.  114.  Where  the  defendant  introduced  an  award,  reciting  that  the  parties  had 
submitted  "  certain  disputes,  controversies,  charges  and  demands,"  and  it  appeared  that  the 
agreement  to  submit  was  by  parol ;  held,  that  as  the  award  did  not  purport  to  cover  aU  demands 
it  w«s  only  prima  facie,  evidence  that  the  subject  matter  of  the  present  action  was  barred,  and 
that  parol  evidence  was  admissible,  on  the  part  of  the  plaintiff,  to  show  what  claims  were  actually 
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pleaded  a  former  recovery  for  damages  sustained  by  reason  of  His  not  per- 
forming tlie  identical  promises,  &c. ;  the  plaintiff  replied  that  the  promises 
in  this  action  were  not  the  same  identical  promises  for  -which  he  had  re- 
covered by  the  former  judgment;  so  that  the  issue  was,  in  substance, 
whether  the  damages  demanded  in  this  action  had  been  already  satisfied 
by  the  recovery  in  the  former.  It  was  clear,  on  the  facts  above  stated, 
that  they  had  not  been  satisfied,  and  that  this  demand  had  not  been  in- 
quired into  in  the  former  action  :  and  the  form  of  the  issue  was  such,  said 
Lord  Kenyon,  C.  J.,  that  the  court  could  decide  according  to  the  justice 
and  truth  of  the  case.  If  a  plaintiff,  having  several  causes  of  action  against 
a  defendant,  on  the  trial  offers  evidence  of  these  several  causes,  and  fails 
for  want  of  sufiicient  evidence  to  establish  some  of  them,  he  cannot  bring 
another  suit  for  those  causes  of  action  in  which  he  has  failed  .(1) 


put  before  the  arbitrator.  Birbeek  v.  Burrows,  2  Hall's  Eep.  N.  T.  S.  C.  51.  But  where  the 
subject  matter  of  the  action  was  clearly  within  the  terms  of  the  submission,  the  award,  according- 
to  Wheeler  v.  Tan  Houten  [supra),  will  be  a  bar ;  and  eyidence  to  show  that,  by  mistake,  the 
arbitrators  omitted  to  allow  for  it,  will  not  alter  its  effect,  and  is  inadmissible :  so  with  regard  to 
evidence  going  to  impeach  an  award  for  partiality  or  corruption.  Newland  v.  Douglass,  2  John. 
Eep.  62 ;  Barlow  v.  Todd,  3  Id.  SSt.  This  must  be  understood,  however,  with  reference  to  a 
court  of  law;  for  chancery  may  relieve  in  such  cases,  and  for  that  purpose  may  inquire  freely  into 
the  mistake,  or  as  to  the  partiality  and  corruption  charged.  Id.  And  see  3  Atk.  644;  2  Wils. 
148  ;  1  Salk.  13.  In  New  Hampshire,  a  submission  of  all  demands,  and  an  award  thereon,  will 
only  bar  matters  actually  brought  before  the  arbitrators  (Whittemoie  v.  Whittemore,  2  New 
Hamp.  Rep.  26) ;  so,  also,  in  Maine  (Bisby  v.  Whitney,  5  Greenl.  Rep.  192) ;  and  in  Massachu- 
setts (Smith  V.  Whiting,  11  Mass.  Rep.  445;  Webster  v.  lee,  5  Id.  334;  Hodges  v.  Hodges,  9 
Id.  320) ;  and  it  would  seem  that  the  same  rule  prevails  in  Kentucky  lEngleman's  Ex'rs  v.  En- 
gleman,  1  Dana,  431)  and  in  Vermont,  especially  where  the  sabmissiomwas  by  parol  Buck  v. 
Buck,  2  Verm.  Bep.  411.  The  court,  however,  said  in  this  case  that  th6y  were  not  prepared  to 
open  the  door  to  go  back  of  written  submissions  that  are  general,  and  the  awards  general.  Id.  421. 
In  all  these  cases,  where  the  award  is  merely  conclusive  as  to  the  matters  actually  laid  before  the 
arbitrators,  it  is,  of  course,  proper  to  show,  by  parol  or  other  competent  evidence,  that  the  par- 
ticular demand  sought  to  be  barred  was  not  laid  before  them. 

(2)  By  Best,  0.  J.,  in  Stafford  v.  Clark,  2  Bing.  382.  ' 

Note  264.— S.  0.,  5  Dowl.  k  Ryl.  81. 

Where  a  plaintiff  offers  evidence  in  relation  to  a  claim  contained  in  one  count  of  his  declara- 
tion, which  evidence  is  rejected  by  the  judge,  and  the  plaintiff,  instead  of  slrikiig  out  the  count 
to  which  such  evidence  is  applicable,  sufibrs  a  general  verdict  to  pass  on  thA, whole  case  the 
judgment  thereon  will  bar  a  new  action  for  the  claim  so  attempted  to  be  establi^ed.  Smith  v. 
Whiting,  11  Mass.  Eep.  445.  But  where  a  widow  sued  an  executor  of  her  former  husband  for 
money  had  and  received,  and  on  the  trial,  to  prove  one  portion  of  her  demand,  gavn  in  evidence 
the  inventory  and  administration  account  of  the  defendant,  charging  himself  with  ^le  very  de- 
mand; but  the  defendant  rebutted  this  evidence  by  counter  proof,  that  the  mouej's  Aaimed  had 
never  been  received  by  him,  and  thus  defeated  a  recovery  for  that  portion  of  the  alleg«d  ground 
of  action  ;  held,  that  the  judgment  was  not  a  bar  to  a  subsequent  suit,  brought  by  th«  widow 
after  the  money  had  been  received  by  the  executor.  Wilson  v.  Hamilton,  9  Serg.  &  BaVle  424. 
If,  however,  a  claim  is  submitted  to  a  jury,  and  they  disallow  it,  or  allow  less  than  the  plaintiff 
is  entitled  to  recover,  a  verdict  and  judgment  thereon  are  a  conclusive  bai-  to  a  second  action  for 
the  same  cause.  Brockway  v.  Kinney,  2  John.  Rep.  210;  Phillips  v.  Berriok,  16  Id.  136  ■  Vlat- 
ner  v.  Best,  11  Id.  530 ;  Irwin  v.  Knox,  Id.  365.  Should  thp  plaintiff,  in  such  case,  not  wisV  to 
hazard  a  verdict  in  the  first  suit,  he  ought  to  enter  a  noUe  prosequi  on  the  charge  or  claim  snd 
thus  withdraw  it  irom  the  consideration  of  the  jury.    Brockway  v.  Kinney,  supra. 
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This,  however,  can  only  be  done  in  those  oases  where  the  plaintiff's  demand  is  devisable ;  for 
■where  it  consists  of  a  claim  indivisible  in  its  nature,  the  defendant  cannot  be  vexed  by  having  it 
split  up  into  separate  causes  of  action ;  and  a  judgment  in  a  suit  for  part  of  the  claim  is  a  bar  to 
a  subsequent  action  for  the  remainder.  Thus,  where  several  actions  of  trover  were  brought  for 
the  taking  of  several  articles  of  goods  at  the  same  time  and  by  one  act,  it  was  held,  that  a  judg- 
ment for  a  part  of  the  articles  was  a  bar  to  any  other  action  for  the  residue.  Farrington  et  al.  v. 
Payne,  15  John.  Eep.  432;  Bates  v.  Quattlebom,  2  Nott  &  M'Cord,  205,  S.  P.  So,  where  trover 
was  brought  for  a  horse,  held,  that  trespass  for  taking  the  same  horse  could  not  afterwards  be  main- 
tained ;  for,  though  in  trespass,  the  plaintiff  might  have  recovered  damages,  not  only  for  the  force 
and  violence  in  taking  the  horse,  yet,  having  elected  to  sue  for  the  horse  only,  or  its  value,  he  is  bound 
by  his  election,  and  shall  not  be  permitted  to  carve  two  suits  out  of  one  cause  of  action.  Hite 
V.  Long,  6  Rand.  Rep.  457.  So,  of  an  entire  contract  for  the  payment  of  money  ("WUlard  v. 
Sperry,  16  John.  Rep.  121) ;  or  for  the  sale  of  goods.  Smith  v.  Jones,  15  Id.  229 ;  Phillips  v. 
Berriok,  16  Id.  136.  And  an  account  for  goods  sold  and  delivered,  consisting  of  several  distinct 
items,  delivered  on  divers  days,  but  all  due,  is  an  entire  demand  within  the  meaning  of  this  prin- 
ciple, and  a  recovery  for  a  part  is  a  bar  to  any  action  for  the  residue.  Gurnsey  v.  Carver,  8 
Wend  Rep.  492 ;  Bunnel  v.  Pinto,  2  Conn.  Rep.  431.  And  see  Lane  v.  Cook,  3  Day's  Rep.  255. 
And  where  a  party  brings  an  action  for  a  part  of  an  entire  and  indivisible  demand,  and  obtains 
judgment  in  such  action,  he  cannot  subsequently  avail  himself  of  the  residue,  by  way  of  set-off, 
in  an  action  agauist  him  by  the  opposite  party.  Miller  v.  Covert,  1  "Wend.  Rep.  487.  Nor  can 
a  party,  by  assigning  part  of  bis  claim  to  another,  divide  an  entire  cause  of  action,  nor  by  any 
means  sustain  more  than  one  suit  on  it ;  and  if  two  suits  be  brought,  a  recovery  in  the  first  will 
bar  the  second.     Ingrabam  v.  Hall,  11  Serg.  &  Rawle,  78. 

In  Massachusetts,  where  the  plaintiffs  were  owners  of  a  close  and  a  mill  thereon,  on  the  north 
side  of  a  river,  and  their  mill  dani  was  rightfully  extended  to  land  on  the  other  side,  which  they 
did  not  own ;  and  the  defendants  crossed  the  river  below  the  plaintiff's  land,  and  destroyed  a 
part  of  the  dam  on  the  soulh  side ;  having  effected  their  object,  they  re-crossed  the  river  at  the 
same  place,  and  went  upon  the  plaintiff's  close ;  held,  that  the  destruction  of  the  dam,  and  the 
entry  upon  the  close,  were  distinct  trespasses,  so  that  a  judgment  ia  trespass  qua/re  ckmswm,  fregit 
for  the  latter  would  be  no  bar  to  a  like  action  for  the  former.  White  v.  Mosely  et  al.,  8  Pick.  356. 
It  is  sometimes  made  a  question,  how  far,  and  under  what  circumstances,  a  judgment  in  a  for- 
mer suit  will  bar  a  recovery  for  damages  subsequently  sustained  from  the  same  cause  complained  of 
in  the  first  action.  In  Fetter  v.  Beale  (1  Salk.  11),  a  man  brought  an  action  of  assault  and  bat- 
tery for  beating  his  head  upon  the  ground,  and  recovered.  Afterwards,  a  piece  of  his  skull 
came  out,  in  consequence  of  the  battery,  and  he  sued  again ;  but  the  former  recovery  was  held 
to  bar  the  second  suit.  Shower  urged  in  this  case,  that  the  subsequent  damage  was  a  new  mat- 
ter, which  could  not  be  given  in  evidence  in  the  first  suit,  as  it  was  not  then  known ;  and  com- 
pared it  to  a  nuisance,  where  every  new  dropping  is  a  new  act.  But  per  Holt,  C.  J. :  "  Every 
new  dropping  is  a  new  nuisance  (see  ShadweU  v.  Hutchinson,  4  Carr.  &  Payne,  333),  but  here  is  not 
a  new  battery ;  and  in  trespass,  the  grievousness  or  consequence  of  the  battery  is  not  the  ground 
of  action,  bat  the  measure  of  damages,  which  the  jury  must  be  supposed  to  have  considered  at 
the  trial."  Id.  So,  where  the  plaintiff  sued  for  breach  of  covenant,  in  not  delivering  a  good 
and  sufficient  New  Orleans  boat,  and  was  defeated ;  but  afterwards  brought  an  action  of  fraud, 
alleging  deceit  in  the  dehvery  in  not  disolostag  certain  latent  defects ;  held,  that  both  actions 
were  substaniially  for  the  same  cause,  and  though  the  plaintiff,  since  the  action  of  covenant,  had 
sustained  further  damages  from  the  defendant's  misconduct  in  respect  tp  the  delivery,  yet  such 
damages  could  constitute  no  new  cause  of  action,  and  that  therefore  the  whole  was  barred. 
Cutler  V.  Cjx,  2  Blackf.  178,  181.  And  where  a  landlord  had  sued  his  tenant  under  the  statute, 
and  recovered  double  rent ;  held,  that  he  could  not  bring  case,  afterwards,  against  the  tenant, 
though  lie  had  lost  the  sale  of  the  premises  in  consequence  of  such  holding  over.  Crips  v.  TaJa- 
vaude,  i  M'Cord's  Rep.  20.  But  if  money  is  awarded  to  be  paid  at  different  times,  assumpsit 
wiU  he  on  the  award  for  each  sum  as  it  becomes  due.  Cooke  v.  Whorwood,  3  Saund.  Rep.  337 ; 
Wilson  V.  Hamilton,  9  Serg.  &  Rawle,  424,  429,  S.  P.  And  it  seems,  that  on  a  promise  to  in- 
demnify, one  action  may  be  brought,  and  a  recovery  had  for  a,  breach  or  breaches ;  and  then  a 
subsequent  action  on  the  same  promise,  for  another  breach  or  breaches,  happening  after  the  first 
recovery.    Hale  v.  Andrus,  6  Cow.  Rep.  225. 
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A  plaintiff,  haviag  a  claim  against  the  defendant  for  rent,  and  also  for 
stone  taken  from  a  quarry,  declared  in  debt  for  use  and  occupation  of  a 
farm,  with  the  money  counts ;  by  the  particulars  it  appeared,  that  the 
plaintiff  sought  to  recover  a  stated  sum  for  the  value  of  certain  quantities 
of  stone.  Before  the  trial,  the  plaintiff  commenced  a  second  action  on  the 
ease  against  the  defendant,  for  quarrying,  taking  and  carrying  away  stone, 
with  counts  for  mismanagement  of  the  farm,  and  in  trover ;  and  delivered 
particulars  claiming  the  same  sum  as  before,  for  similar  quantities  of  stone. 
At  the  first  trial,  the  plaintiff  confined  his  evidence  to  the  count  for  use 
and  occupation,  and  recovered  a  general  verdict.  At  the  second  trial,  the 
plaintiff's  counsel  abandoned  the  counts  for  injuries  done  to  the  farm,  and 
confined  the  evidence  to  the  counts  respecting  the  stone  ;  the  jury  gave  a 
general  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court  above. 
The  question  was  argued,  whether  the  plaintiff  could  recover  in  the  second 
action,  or  whether  the  tort  was  waived  by  the  statement  in  the  particulars 
in  the  first  action,  that  the  plaintiff  sought  to  recover  the  value  of  stone 
taken  away,  under  the  common  counts.  The  court  held,  that  the  plaintiff 
having  distinct  demands  against  the  defendant,  claimed  on  distinct  counts, 
one  of  which  demands,  namely,  that  for  the  tort,  was  not  enforced  by  him 
at  the  trial  of  the  first  action,  the  tort  was  not  thereby  waived,  and  conse- 
quently that  the  second  action  was  maintainable  notwithstanding  the 
former  recovery.(l)  ' 

An  estoppel,  when. 

In  these  and  similar  cases, (2)  it  appeared  that  the  eause  of  action  for 
which  the  second  action  was  brought,  was  not  determined  by  the  first ; 
but  where  it  distinctly  appears  that  the  cause  of  action  has  been  so  deter- 
mined, the  verdict  in  the  first  action  will,  if  properly  plkded,  operate  as 
an  estoppel.  \ 

Thus,  in  the  case  of  Eastmure  agt.  Laws,(3)  the  Court  oCjCommou  Pleas 
decided,  that  a  party  is  estopped  by  a  verdict  in  a  formei  action,  which 
found  against  a  demand  in  a  matter  for  which  he  afterwards  sues.  It  was 
an  action  of  debt  with  the  common  counts,  where  the  defetidant  pleaded 
that  he  formerly  sued  the  plaintiff,  who  pleaded  the  present  \iemand  as  a 
set-of^  and  that  a  verdict  was  found  against  the  set-off;  afid  that  the 
present  action  was  brought  to  recover  the  identical  claim  specked  in  the 
set-off:  to  this  plea  there  was  a  replication,  that  no  evidence  w^s  offered 
in  that  action  ia  support  of  the  set-off.  On  a  demurrer  to  the  replication, 
the  Court  of  Common  Pleas  held,  that  the  verdict  was  an  estoppel,  and 


(1)  Sadley  V.  Green,  2  Tyrw.  390.  \ 

(2)  See  Bagot  (Lofd)  v.  'WiUiams,  3  S.  &  C.  235 ;  Heming  v.  'Wilton,  5  C.  &  P.  54.  \ 

(3)  5  N.  '0.  350.  See  2  Smitli  Lead.  Oa.  442,  and  Tuck  v.  Tuck,  5  M.  &  W.  109;  Kilao\  v. 
Bailey,  Id.  382,  there  olted.  See  also  Moore  v.  Butlin,  'T  A.  &  E.  595;  Wood  V  Peyton  13 V 
&  "W.  33.  J      .  • 
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conclusive  between  the  parties.  "  The  question  is,"  said  Tindal,  C.  J., 
"  ■whether,  after  a  precise  issue  on  the  same  point  has  been  found  against 
the  plaintiff,  he  may  bring  an  action,  and  agitate  the  whole  matter  oyer 
again.  There  can  be  no  doubt  that,  if  the  plaintiff  had  sued  the  defendant 
for  this  sum  in  a  former  action,  and  after  plea  a  verdict  had  been  found 
against  him,  he  could  never  have  brought  the  matter  again  in  question,  on 
the  ground  that  he  was  not  then  prepared-  with  evidence.  Consistently 
with  the  decision  of  Outram  agt.  Morewood,(l)  I  cannot  see  how  an  estop- 
pel can  be  set  aside  on  the  ground  set  up  by  this  replication."(2) 

Test  of  cause  of  action  Ijeing  the  same. 

One  criterion  for  trying  whether  th.e  matter  or  cause  of  action  be  ikm 
same  as  in  a  former  suit,  is,  to  inquire  whether  the  same  evidence  would 
sustain  both  actions.(3)  And  although  the  form  of  action  be  changed,  yet, 
if  the  same  matter  be  determined,  the  former  verdict  and  judgment  will 
be  admissible  in  evidence  upon  a  second  trial.  Tbus,  a  judgment  for  the 
defendant  in  trespass,  when  the  right  of  property  is  determined,  is  a  bar  in 
trover  for  the  same  taking.(4)  So  a  verdict  for  the  defendant  in  trover  is 
a  bar  in  an  action  of  money  had  and  received,  for  the  money  arising  from 
the  sale  of  the  same  goods :  and  this,  although  the  former  action  was 
brought  against  the  creditor  and  the  sheriff,  and  the  latter  against  the 
creditor  alone.(5)     A  verdict  in  replevin,  upon  an  issue  on  the  plea  of 


(1)  3  East  346.     See  this  ease,  stated,  infra,  p.  35. 

(2)  See  also  Mondel  v.  Steel,  8  M.  &  "W.  858;  Thornton  v.  Place,  1  M.  &  B.  21 8. 

(3)  By  De  Grey,  C.  3.  in  Hitchin  v.  Campbell,  2  W.  Bl.  831 ;  S.  0.,  3  Wils.  308,  recognized  by 
lord  Eldon,  C.  J.,  in  Martin  v.  Kennedy,  2  B.  &  P.  tl. 

(4)  Putt  v.  Rawsterre,  2  Mod.  319.    See  Slade's  Case,  4  Rep.  94;  Com.  Dig.  tit.  Action,  K.  3. 

(5)  Hitchin  v.  Campbell,  2  W.  Bl.  827;   S.  C,  3  WUs.  308. 

Note  265. — A  former  verdict  and  judgment  for  the  defendant,  in  trespass  for  taking  goods, 
■wUl  bar  a  subsequen:  action  of  asswmpsii  for  the  price  or  value  of  the  goods.  Rice  v.  King,  t 
John.  Rep.  20.  Bu!  in  North  Carolina,  where  the  plaititiff  sued  an  officer  in  trespass  for  selling 
a  negro,  and  recovered  judgment  for  thirty  pounds,  and  afterwards  brought  detinue  againgt 
another  person  for  the  same  negro,  it  was  held  that  unless  the  former  recovery  was  for  the 
property,  and  not  for  the  trespass  merely,  it  was  no  bar  to  the  second  suit ;  and  the  judge  who 
tried  the  cause,  left  to  the  jury  the  circumstances,  from  which  it  might  be"  inferred  that  tliS 
judgment  against  the  ofScer  was  for  the  trespass  only,  who  found  a  verdict  for  the  plaintiff,  upon 
which  judgment  was  rendered  accordingly.  Belch  v.  Holloman,  2  Hayw.  Rep.  328.  This 
decision  procteds,  doubtless,  upon  the  ground,  that  unless  the  former  recovery  was  intended  to 
be  an  equivilcnt,  not  only  for  the  trespass,  but  for  the  property  also,  it  would  not  divest  tlie 
plaintiff  of  lis  title ;  and  in  South  Carolina,  the  Court  of  Appeals  has  recently  gone  further,  and 
held  that  ii  trespass  there  must  be  a  recovery  of  what  was  supposed  and  intended  to  be  found 
as  the  vabe  of  the  chattel  taken,  amd  a  satisfaction  of  such  recovery,  before  tbe  property  will  vest 
in  the  dafendant.  Jones  v.  M'Neil,  2  Bailey,  466,  473.  But  see  Johnson  v.  Parker,  1  Nott  & 
M'Cord  1. 

A  judgment  for  the  plaintiff  in  replevin,  in  the  detinet  for  damages,  vests,  and  property  of  the 
good?  in  the  defendant  (Moore  v.  "Watts,  1  Lord  Baym.  613,  614;  see  Murrell  v.  Johnson's 
Adn'r,  1  Hen.  &  Munf.  449) ;  and  of  course,  wherever  this  is  the  case,  such  judgment  wiU  bar 
any  other  action  for  the  same  damages,  or  the  price  or  proceeds  of  the  goods. 

A  judgment  in  trover,  for  a  permanent  conversion,  changes  the  property.   4  Starkie's  Bv.  1508 ; 
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Bull,  ¥.  P.  49;  2  Starkie's  Ev.  '?98,  note  b,  and  the  cases  there  cited.  But  it  seems  to  be  com- 
petent for  the  plaiutifif  to  show,  that  the  damages  were  given  merely  for  the  temporary  conver- 
sion, and  not  as  the  value  of  the  chattel  (4  Starkie's  Ev.  1508 ;  Gilb.  L.  Ev.  265,  (2d  ed.);  Trials 
Per  Pais,  224) ;  and  hence,  in  order  to  constitute  a  bar  to  a  second  action  for  the  value  of  the 
chattel,  the  verdict  must  have  found  a  sum  intended  to  cover  the  value  of  the  chattel.  Jones  v. 
M'Neil,  2  Bailey,  466,  477,  per  O'Neall,  J.  "Whether  there  should  also  be  »  satisfaction  of  the 
judgment,  quere.  Id.  See  Osterhout  v.  Eoberts,  and  other  oases  in  connection  with  it,  cited 
amte. 

A  judgment,  in  an  action  at  law  upon  a  covenant,  will  not  bar  a  suit  in  chancery  for  the  spe- 
cific performance  of  a  stipulation  in  the  same  covenant  to  convey  land,  where  it  is  manifest  that 
the  failure,  though  assigned  among  other  breaches,  was  not  investigated,  nor  any  damages 
assessed  therefor  in  the  trial  at  law.  Givens  v.  Peake,  1  Dana's  Rep.  225.  But  matters  once 
investigated  in  a  court  of  law,  cannot  be  reheard  in  chancery ;  and  hence,  where  in  trover  a 
recovery  was  had  against  the  defendants,  who  afterwards  filed  their  biU.  to  enjoin  the  judgment, 
alleging,  as  part  of  the  ground  of  the  application,  the  identical  matters  litigated  in  the  former 
suit  at  law,  the  biU  was  dismissed.     Price  v.  Boyd,  1  Dana's  Rep.  434,  435. 

A  verdict  and  judgment  for  the  defendant,  in  an  action  on  the  case,  for  cutting  and  carrying 
away  wheat,  is  a  bar  to  the  action  of  trespass,  quare  claumm  f  regit,  for  the  same  cause.  John- 
son V.  Smith,  8  John.  Rep.  383.  And  a  judgment  in  an  action  on  the  case,  in  the  nature  of  a 
conspiracy,  is  conclusive,  and  a  bar  to  any  new  action  in  a  different  form.  Livermore  v.  Her- 
schell,  3  Pick.  Rep.  33.  So  a  judgment  for  the  defendant  in  covenant,  where  the  plaintiff  alleged, 
as  the  breach,  that  the  defendant  had  not  delivered  a  good  and  sufficient  New  Orleans  boat, 
was  held  a  bar,  prima  facie,  to  an  action  of  fraud  founded  on  the  circumstances  of  the  defendant 
having  neglected  to  disclose  certain  latent  defects  in  the  boat  at  the  time  of  delivery.  Cutler  v. 
Cox,  2  Blackf  178.  "Whether,  if  it  were  clearly  shown  that  the  fraud  was  not  averred  or  inves- 
tigated in  the  action  of  covenant,  the  judgment  therein  would  then  have  been  a  bar  to  the  sub- 
sequent suit,  quere.    Id.  181,  per  Blackford,  J.  \ 

If  the  demand  upon  which  the  plaintiff  prosecutes,  has  been  litigated  in  a  previous  suit 
between  the  same  parties,  by  way  of  defence,  the  judgment  rendered  in  such  first  suit,  is  a  bar 
to  the  second.  Accordingly,  where  A.  brought  an  action  of  assumpsit  upon  a  promissory  note 
given  by  B.  for  the  purchase  money  of  a  patent  right,  and  B.  defended  isti  the  ground  of  fraud  in 
the  sale  of  the  right ;  held,  that  a  judgment  in  that  suit  in  favor  of  A,  for  the  amount  of  the 
note,  was  a  bar  to  »  subsequent  suit  by  B.  against  A.  for  the  fraud.  Jcines  v.  Scriven,  8  John. 
Rep.  453.  See  Curtis  v.  Cole,  6  Id.  168.  And  where  A  brought  an  action  for  use  and  occupa- 
tion of  premises ;  and  on  the  trial,  the  defendants  gave  in  evidence  the  ricord  of  a  former  suit, 
in  replevin,  brought  by  them  against  A.,  in  which  A.  avowed  for  the  same  rent  claimed  in  the 
second  suit,  and  in  which  there  was  a  verdict  and  judgment  against  him  oi  the  issue  of  no  rent 
in  arrear ;  held,  that  such  record  was  conclusive  against  A.'s  right  to  recover.  Cist  v.  Zeigler, 
16  Serg.  &  Rawle,  282.  \ 

And  it  is  proper  to  notice  here,  that  judgments  are  not  merely  final  as  to  the  facts  actually 
litigated  and  decided,  but  they  are  usually  (except  in  proceedings  directly  instituted  in  the  same 
suit  to  obtain  their  reversal)  conclusive  evidence  of  their  own  rectitude  and  jusnce ;  and  no  alle- 
gation or  evidence,  tending  to  impeach  them,  will  be  allowed  in  any  subsequentidistinct  contro- 
versy between  the  parties.  Hartshorne  v.  Johnson,  2  Halst.  Rep.  108 ;  Allisoi  v.  Ranklin,  7 
Serg.  &  Rawle,  269,  271;  M'Neil  v.  Bright,  4  Mass.  Rep.  282,  303;  Hoyt  v.  GeMon,  13  John. 
Rep.  139,  153;  Perkins  v.  Fairfield,  11  Mass.  Rep.  227;  Dow  v.  "Warren,  6  Id.  32\,  329;  Com- 
monwealth V.  The  Pejepscut  Proprietors,  7  Id.  399;  Loring  v.  Bridge,  9  Id.  12\'  Foster  v. 
Jones,  15  Id.  185;  Hawes  v.  Hathaway,  14  Id.  233;  M'Kinney  v.  Crawford,  8  Serg\&  Rawle, 
351;  Hawley  v.  Mancius,  7  John.  Ch.  Rep.  174,  182.  It  is  upon  this  principle  that\no  action 
will  lie  for  obtaining  a  decree  or  judgment  by  false  or  forged  evidence.  Pock  v.  "W'oocbridge  3 
Day's  Rep.  30;  Smith  v.  Lewis,  3  John.  Rep.  157.  See  also  Smith  v.  Lowry,  1  John.  \h.  Rep. 
322.  And  where  A.,  having  caused  B.  to  insure  a  vessel  for  him,  upon  which  there  waaa  loss, 
afterward  sued  B.  and  recovered  judgment  for  the  loss,  and  obtained  satisfaction  by  execition  • 
in  a  subsequent  suit  brought  by  B.  to  recover  back  the  money,  on  the  ground  that  A.  kn^w  of 
the  loss  at  the  time  when  the  insurance  was  made,  but  concealed  the  knowledge  of  it  from^. 
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and  that  the  fraud  was  not   discovered  until  after  the  execution  was  satisfied ;  held,  that  the 
former  judgment  was  a  bar  to  B.'s  right  of  action.    Homer  v.  Fish,  1  Pick.  Rep.  435. 

And  the  principle  applies,  in  almost  every  instance,  where  a  suit  is  sought  to  be  sustained 
upon  allegations  which  would  have  constituted  proper  ground  of  defence  to  a  previous  action 
between  the  parties.  Thus,  in  Marriott  v.  Hampton  (7  Durn.  &  East,  266),  H.,  the  defendant, 
had  formerly  sued  M.,  the  plaintiff,  for  goods  sold  and  delivered,  for  which  M.  had  before  paid  H. 
and  obtained  his  receipt ;  not  being  able,  however,  to  find  the  receipt  at  the  time,  and  having  no 
further  proof  of  the  payment,  he  was  obliged  to  pay  the  money  again,  and  gave  a  cognovit  for 
the  costs :  afterwards  he  found  the  receipt,  and  prosecuted  to  recover  back  the  sum  so  wrongfully 
enforced  in  payment ;  and  it  was  held,  on  motion  for  a  new  trial,  that  the  action  could  not  be 
sustained.  Per  Lord  Kenyon,  Ch.  J. : — "After  a  recovery  by  process  of  law,  there  must  be  an 
end  of  litigation,  otherwise  there  would  be  no  security  for  any  person.  I  cannot,  therefore,  con- 
sent even  to  grant  a  rule  to  show  cause,  lest  it  should  imply  a  doubt."  Lawrence,  J.,  alluding 
to  a  case  relied  on  by  the  plaintiff's  counsel,  says: — "It  goes  the  length  of  establishing  this, 
that  every  species  of  evidence,  which  was  omitted  by  accident  to  be  brought  forward  at  the  trial 
may  stUl  be  of  avail  in  a  new  action  to  overhale  the  former  judgment — which  is  too  preposterous 
to  be  stated."  The  other  judges  delivered  opinions  to  the  same  import.  See  Kist  v.  Atkinson,  2 
Campb.  Eep.  63 ;  Moody  v.  Thurston,  1  Strange,  481 ;  Bateman  v.  Willoe,  1  Sch.  &  Lef.  201. 

This  doctrine  hag  been  recognized  and  similarly  applied  in  several  American  cases.  Thus,  in 
Le  Guen  v.  Gouverneur  et  al.  (1  John.  Cas.  436),  the  appellant  had  formerly  recovered  judgment 
in  the  Supreme  Court  against  the  respondents.  Afterwards  the  respondents  filed  a  biU  in  chan- 
cery, alleging  fraud  in  the  contract  for  the  sale  of  certain  parcels  of  goods,  for  the  amount  or 
value  of  which  they  were  liable  by  that  judgment,  and  claimed  relief  on  this  ground.  On  appeal 
from  the  decree  of  the  chancellor,  granting  the  relief  prayed,  the  Court  of  Errors  decided  against 
the  respondents,  holding  that,  as  the  fraud  alleged  was  proper  matter  of  defence  in  the  previous 
suit,  and  the  respondents  bad  neglected  to  avail  themselves  of  it,  the  judgment  therein  was  final; 
Radolilf,  J.  (Id.  492),  lays  down  the  rule  in  very  broad  terms.  "  The  general  principle,"  he  says, 
"  that  the  judgment  or  decree  of  a  court  possessing  competent  jurisdiction  shall  be  final,  as  to  the 
subject  matter  thereby  determined,  is  conceded  on  both  sides,  and  can  admit  of  no  doubt.  The 
principle,  however,  extends  further.  It  is  not  only  final  as  to  the  matter  actually  determined, 
but  as  to  every  other  matter  which  the  parties  might  litigate  in  the  cause  (see  1  Blackf  360),  and 
which  they  might  have  decided.  The  reasons  in  favor  of  this  extent  of  the  rule  appear  to  me 
satisfactory ;  they  are  founded  in  the  expedience  and  propriety  of  silencing  the  contentions  of 
parties,  and  of  accomplishing  the  ends  of  justice  by  a  single  and  speedy  decision  of  all  their 
rights.  It  is  evidently  proper  to  prescribe  some  period  to  controversies  of  this  sort ;  and  what 
period  can  be  more  fit  and  proper  than  that  which  affords  a  full  and  fair  opportunity  to  examine 
and  decide  all  their  claims  ?  This  extent  of  the  rule  can  impose  no  hardship.  It  requires  no 
more  than  a  reasonalile  degree  of  vigilance  and  attention ;  a  different  course  miglit  be  dangerous, 
and  often  oppressive  It  might  tend  to  unsettle  all  the  determinations  of  law,  and  open  a  door 
for  infinite  vexatioJ."  And  per  Kent,  J.  (Id.  502) :  "  Every  person  is  bound  to  take  care  of  his 
own  rights,  and  tf  vindicate  them  in  due  season  and  in  proper  order.  This  is  a  sound  and  salu- 
tary principle  of  .'aw.  Accordingly,  if  a  defendant,  having  the  means  of  defence  in  his  power, 
neglects  to  use  laem,  and  suffers  a  recovery  to  be  had  against  him  by  a  competent  tribunal,  he  is 
forever  precluded.     The  only  cases  which  I  can  recollect,  as  forming  exceptions  to  this  general 

rule,  are — 

"  1.  The  cfse  of  mutual  dealings  between  the  parties,  where  the  defendant  omits  to  set  off'  his 
counter  demand,  and  may  still  recover  in  a  cross  action ;  and 

"  2.  The  case  of  an  ejectment,  in  which  the  defendant,  neglecting  to  bring  forward  his  title,  is 
not  precluied  by  the  recovery  against  him  from  availing  himself  of  it  in  a  new  suit. 

"  The  {eneral  rule  is  intended  to  prevent  litigation  and  to  preserve  peace ;  and,  were  it  other- 
wise men  would  never  know  when  they  might  repose  with  security  on  the  decisions  of  courts  of 
justice  ■  and  judgments  solemnly  and  deliberately  given  might  cease  to  be  revered,  as  being  no 
longer  the  end  of  controversy  and  the  evidence  of  right."  Le  Guen  v.  Gouverneur  et  al.,  1  John. 
Cas.  )01,  502.  Upon  the  same  principle,  a  junior  mortgagee,  made  a  party  to  the  bill  of  the  elder 
andneglecting  to  defend,  will  be  barred.  Cooper  v.  Martin,  1  Dana's  Rep.  23,  21.  So,  where  B. 
su»d  G.  for  not  doing  work  in  a  skillful  and  proper  manner ;  and  it  appeared  that  G.  had  before 
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sued  B.  to  obtain  pay  for  the  identical  work,  in  which  suit  B.'a  claim  set  up  In  the  present  action 
was  urged  by  hinj,  and  erroneously  rejected  hy  the  court,  who  gave  judgment  for  G.'s  work  at 
the  price  stipulated  between  the  partiea ;  yet  held,  that  B.  could  not  sustain  his  action,  for  the 
ground  of  it  was  matter  of  defence  in  the  former  suit,  and  he  should  have  pursued  his  remedy 
directly  there  by  cerliorari  to  reverse  that  judgment,  and  could  not  overhale  it  in  a  collateral  pro- 
ceeding. G-rant  v.  Button,  14  John.  Rep.  377  ;  S.  P.,  Kist  v.  Atkinson,  2  Campb.  Rep.  63. 
And  where  P.,  having  given  his  promissory  notes  to  L.,  paid  the  same  without  taking  them  up; 
and  after  such  payment,  and  subsequent  to  the  time  of  the  note  becoming  due,  L.  transferred 
thenj  to  S.  L.,  who  sued  G-.  thereon  and  had  judgment  for  the  amount ;  held,  that  as  P.  had 
neglected  to  avail  himself  of  the  payment  by  way  of  defence  to  the  suit  of  S.  L.,  he  could  not 
maintain  an  action  against  L.  for  the  money  thus  recovered  by  S.  L.  Loomis  v.  Pulver,  9  John- 
Rep.  244.  So,  also,  where  A.,  being  charged  with  taking  B.'s  bridle,  gave  B.  a  note,  the  latter 
promising  that,  if  it  should  turn  out  that  A.  had  not  taken  the  bridle,  he  would  give  up  the  note ; 
when  the  note  became  due,  B.  sued  A.  upon  it  and  obtained  judgment  for  the  amount,  which  was 
accordingly  paid ;  and  the  court  held  that  such  judgment,  while  it  stood  in  full  force,  should  pre- 
vent. A.  from  recovering  the  money  so  paid  on  B.'s  judgment,  though  A.  offered  to  prove  his 
entire  innocence  of  the  charge  respeotuig  the  bridle.  The  ground  of  the  second  action,  say  the 
court,  was  proper  matter  of  defence  to  the  first  suit,  and  if  A.  wag  not  in  a  situation  at  that  time 
to  make  out  that  defence  by  proof,  it  was  his  misfortune.  "White  v.  "Ward,  9  John.  Rep.  232. 
See  S.  P.,  Battey  v.  Button,  13  Id.  187 ;  Canfield  v.  Hunger,  12  Id.  347.  The  same  rule  has 
been  adopted  in  New  Hampshire.  Thus,  0.  and  D.  sold  H.  a  patent  right,  for  which  H.  gave 
them  his  notes ;  one  of  the  notes  was  paid  voluntarily,  but  the  other  was  sued  by  C.  and  D.,  and 
a  judgment  obtained  for  the  amount,  which  H.  accordingly  paid.  \  H.  subsequently  brought  an 
action  to  recover  back  the  consideration  money,  on  the  ground  that  the  patentees  were  not  the 
original  inventors  of  the  thing  patented,  and  the  court  held  himi  concluded  by  the  previous 
recovery ;  for,  when  sued  for  the  consideration,  he  enjoyed  an  opportunity  to  defend  himself  by 
eatabhshing  this  fact ;  and  if  such  defence  was  not  made,  "  the  omissibn  arose  from  such  accident 
as  would  entitle  him  to  a  new  trial,  or  from  such  ignorance  and  ne^ect  as  are  irremediable." 
Holden  v.  Curtis  et  al.,  2  KT.  Hamp.  Rep.  61,  64;  Tilton  v.  Gordon,  1  Id.  33.  So,  also,  in  Massar 
chusetts.  Thatcher  v.  Gammon's  Ex'rs,  12  Mass.  Rep.  268  ;  Homer  v.  Pish,  1  Pick.  Rep.  435 ; 
Holmes  v.  Avery,  12  Mass.  Rep.  136.  And  in  Pennsylvania.  ShriverW.  The  Commonwealth,  2 
Bawle,  206.  So  far,  indeed,  has  this  respect  for  former  decisions  beeii  carried,  that  where  an 
action  was  brought  for  malicious  prosecution,  the  court  held  a  record  Vf  conviction  in  the  suit 
charged  as  malicious,,  conclusive  evidence  of  probable  cause.  "Whitnej  v.  Peckham,  16  Mass. 
Rep.  243 ;  S.  P.,  WiEiams  v.  "Woodhouse,  3  Dev.  Rep.  257 ;  Mellor  v.  Baidely,  6  Carr.  &  Payne, 
374.  The  courts  in  New  York,  however,,  have  repudiated  this  doctriie.  Burt  v.  Place,  4 
Wend.  Rep.  591. 

But  although  the  second  suit  is  predicated  upon  matter  which  might  Vave  been  used  as  a 
defence  in  the  first,  yet  if  it  involves  no  inquiry  into  the  merits  of  the  formW  judgment,  and  is 
sustainable  on  ground  entirely  independent  of  such  judgment,  the  rule  does  n\t  apply.  This  ex- 
ception was  distinctly  recognized  by  the  court,  in  "Whitcomb  v.  "WiUiams  (4  Pick.  Rep.  228). 
There  the  plaintiffs  had  purchased  goods  of  the  defendants,  and  paid  for  them  {artly  in  cash  and 
partly  by  then-  note ;  they  subsequently  discovered  that  they  had  paid  for  mote  than  they  had 
received;  but  nevertheless,  suffered  a  judgment  to  go  against  them  on  the  note,yithout  object- 
ing any  want  of  consideration ;  and  it  was  held,  that  an  action  lay  to  recover  baV  the  amount 
overpaid;  for  the  giving  of  the  note,  under  the  circumstances,  being  equivalent  to  payment  in 
cash,  a  cause  of  action  originated  immediately  thereupon  which  steered  entirelXlear  of  the 
jjudgment;  and  "although  the  mistake  might  have  been  corrected  in  that  action,  llie  present 
plaintiffs  were  under  no  obligation,"  says  Wilde,  J.,  delivering  the  opinion,  "to  avail Viemselves 
of  that  mode  of  seeking  relief.  A  new  remedy  arising  on  a  contingency  will  not  deprivo  a  party 
of  a  pre-existing  right  of  action.  The  plaintiffs  had  the  right  of  election,  Uke  a  party  entitled 
to  the  privilege  of  set-off."  Id.  228,  231.  And  where  A.  sued  B.  before  a  justice,  and  Wr  to 
the  return  day  of  the  summons,  B.  settled  with  A.,  and  paid  him  $3  in  fuU,  A.  promising 
to  discontinue  his  suit;  instead  of  doing  so,  however,  he  appeared  on  the  return  of  the\um- 
nions,  and  obtained  judgment  in  B.'s  absence  of  $25;  B,  then  brought  an  action  of  assuntosit 
against  A.  before  another  justice  for  a  breach  of  the  promise  to  discontinue,  and  recovered  Ve 
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same  amount  which  A.  had  recovered  against  him ;  and  the  Supreme  Court  held  the  recovery 
correct ;  for  the  suit  was  not  to  overhale  the  first  judgment,  or  to  recover  back  the  amount  of 
it,  on  the  ground  that  it  was  not  due,  but  to  recover  for  a  breach  of  the  agreement,  and  this 
breach  would  have  been  the  same,  even  if  the  former  recovery  had  been  for  a  just  debt.    Cobb 
v.  Curtiss,  8  John.  Eep.  410.     So  where  money,  has  been  paid  and  a  receipt  taken,  and  after- 
wards the  party  to  whom  it  was  paid  brings  an  aetion  for  the  same  money  and  recovers,  no  de- 
fence being  made ;  though  the  neglect  of  the  defendant  in  not  availing  himself  of  the  receipt  in 
that  suit,  will  forever  preclude  him  from  recovering  the  money  thus  paid,  yet  there  being  amoral 
obhgation  on  the  part  of  the  plaintiff  to  repay,  the  defendant  may  recover  on  a  subsequent  promise 
of  the  plaintiff  to  that  effect.    Bentley  v.  Morse,  14  John.  Eep.  468.    And'where  A.  extended 
an  execution  on  B.'s  real  estates,  and  thereby  became  tenant  in  common  with  C. ;  aud  then  ob- 
tained judgment  against  C.  for  a  share  of  the  rents  and  profits  accruing  subsequent  to  the  ex- 
tent; but  after  C.  had  paid  A.'s  judgment,  the  judgment  against  B.,  upon  which  A.'s  execution 
issued,  was  reversed ;  held,  that  C.  could  recover  against  A.  the  money  thus  paid  by  Mm  for 
rents  and  profits,  though  A.'s  judgment  against  him  remained  in  full  force.    The  court  say,  that 
judgment  was  right,  "nor  does  the  present  action  impeach  it;  but  the  defendant  has  no  right, 
from  posterior  circumstances,  to  retain  the  proceeds  of  it.    And  when  one  wrongfully  detains 
money,  although  it  was  rightfully  received,  the  action  for  money  had  and  received  furnishes  a 
just  and  appropriate  remedy."    LazeU  v.  Miller,  15  Mass.  Eep.  207.     So  where  A.,  recovered 
judgment  by  default  against  B.,  upon  an  account  annexed  to  his  writ,  in  which  accouat  B.  was 
credited  for  certain  goods ;  held,  that  such  judgment  was  no  bar  to  an  action  by  B.  against  A. 
for  the  same  goods,  if  they  were  not  credited  at  their  full  value  by  A.  in  the  first  suit.    iPor 
though  the  value  of  the  goods  credited  by  A.  was  a  question  which  B.  might  lawfully  have  hti- 
gated  there,,  yet  he  was  not  bound  to  do  so  at  his  own  expense,  when  by  commencing  a  new 
action  the  expense  would  faU  on  A.    If  A.  intended  to  avoid  this,  he  should  have  credited  the 
goods  at  their  fuU  value.    Minor  v.  "Walter,  17  Mass.  Eep.  238.    And  where  an  attomey  re- 
ceived a  partial  payment  from  a  debtor,  on  a  note  left  with  him  for  collection,  paid  it  over  to  the 
creditor  without  indorsing  it,  and  afterwards  proceeded  and  took  judgment  for  the  whole  amouat 
apparently  due ;  he  was  held  liable  to  the  debtor  for  the  amount  of  such  payment  in  an  action 
for  money  had  and  received.    Fowler  v.  Shearer,  7  Mass.  Eep.  14.    The  same  principle  was.  ap- 
pUed  where  the  person  receiving  the  partial  payment  was  plaintiff  in  the  first  suit  and  defendant 
in  the  second,  the  substantial  details  of  the  case  being  in  other  respects,  like  the  preceding;  and 
Parker,  C.  J.,  dehvering  the  opinion,  thus  explains  the  ground  upon  which  both  decisions  pro- 
ceed: "  Here  the  creditor,  by  his  own  fault,  recovered  judgment  for  his  whole  debt,  when  part 
of  it  had  been  paid,    ft  was  hia  duty  to  have  credited  the  sum  paid  on  the  note,  and  not  having 
done  it,  he  is  to  be  considered  as  retaining  the  money  for  the  use  if  his  debtor.     The  debtor 
might  weU  lie  by,  ard  suffer  judgment  by  default,  relying  upon  a  deduction  of  the  sum  paid 
before  judgment.     The  case  of  Fowler  v.  Shearer  cannot  be  distinguished  from  this ;  for  in  that, 
as  well  as  this,  the  plaintiff  might  have  given  evidence  of  his  payment;  but  he  confided  in  the 
attorney,  that  the  sum  paid  should  be  indorsed  upon  the  note.    In  the  case  of  Marriott  v.  Hamp- 
ton, the  plaintiff  brought  his  action  to  recover  money  paid  under  legal  process,  which  was 
thought  dangeroas.    In  the  case  before  us  there  is  no  such  technical  dif&oulty.    It  is  not  at- 
tempted to  distvrb  the  judgment ;  it  is  not  complained  of;  it  is  not  alleged  that  too  much  has 
been  recovered     The  ground  of  the  action  is,  that  the  defendant  has  received  fifty  dollars  of  the 
plaintiff  whicl  he  is  not  entitled  to  retain.    He  might  have  retained  it  if  he  had  chosen  to  in- 
dorse it  on  tie  note,  or  to  deduct  it  from  his  damages ;  but  not  having  done  either,  he  cannot 
conscientiously  retain  the  money.''    Eowe  v.  Smith,  16  Mass.  Eep.  306.    The  contrary,  however, 
of  this,  haf  been  expressly  and  deliberately  held  in  New  Hampshire ;  thus,  in  Tilton  v.  Gordon 
(1  N.  Hanp.  Rep.  33),  where  a  party  made  certain  payments  on  a  note,  and  afterward,  on  being 
sued,  suffered  judgment  to  pass  against  him  by  default  for  the  whole  amount,  without,  any  de- 
ductionf,  he  was  adjudged  incapable  of  recovering  for  the  moneys  so  paid  in  a  subsequent  action. 
And  eren  in  Massachusetts,  where  Eowe  v.  Smith,  and  Fowler  v.  Shearer  (sv/pra),  were  decided, 
the  pnnciple  has  been  restricted  to  those  cases  where  a  trust  and  confidence  existed  between  the 
partiss,  which  the  defendant  in  the  first  suit  acted  upon,  and  such  as  was  deemed  sufficient  under 
the  jircumstanoes,  to  excuse  his  neglect  in  not  availing  himself  of  the  payments  by  way  of  de- 
force in  the  former  action.    Aud  therefore,  where  the  plaintiff  in  the  second  suit  appeared  in 
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mm  tenuit  pleaded  to  an  avowry  for  rent,  tas  been  held  admissible  in  a 
subsequent  action  of  assumpsit,  brought  to  recover  the  rent  which  was  ac- 
cruing at  the  time  of  the  distress.(l)  Oa  a  plea  of  usury  to  an  action  on  a 
bond,  a  verdict  of  acquittal  in  an  action  for  penalties  for  usury  on  the  same 
bond,  between  the  same  parties,  is  admissible  for  the  plainti£f.(2) 

If  the  former  decision  did  not  turn  upon  the  merits  of  the  case  (as,  if  the 
plaintiff  failed  in  his  first  suit  on  account  of  some  defect  in  pleading,  or 
from  having  mistaken  the  form  of  action),  the  judgment  will  not  be  con- 
clusive, and  he  may  bring  another  action  to  try  the  same  right.(3) 


the  first  and  contested  the  point  of  damages,  he  was  held  not  entitled  to  recover.    Loring  v. 
Mansfield,  It  Mass.  Rep.  394. 

(1)  Hancock  v.  Welsh,  1  Stark.  E.  341. 

Note  266. — A.  brought  an  action  of  libel  against  B.  for  charging  him  with  being  a  liar ;  to 
which  B.  plead  a  justification,  alleging  that  the  charge  was  true ;  and  on  the  trial,  to  sup- 
port his  plea,  B.  offered  in  evidence  the  record  of  a  former  suit  for  slander,  brought  by  him 
against  A.,  to  which  the  latter  plead  not  guilty,  and  in  which  B.  obtained  a  verdict  and  judg- 
ment ;  the  object  of  this  evidence  was  to  show,  it  seems,  the  falsity  of  the  words  charged  as 
slanderous  in  the  first  suit,  and  thus  convict  A.  of  having  lied  in  that  instance ;  it  was  inadmissi- 
ble in  many  points  of  view,  but  the  court,  in  pronouncing  their  opinion,  put  its  rejection  upon 
the  ground  that  it  did  not  and  could  not  estabhsh  what  was  designed  to  be  made  out  by  it:  "If 
indeed,"  say  they,"  the  defendant  in  t  e  former  suit  had  put  his  defence  on  the  truth  of  the  charge, 
and  had  failed  in  the  proof,  it  would  have  been  his  misfortune,  and  the  matter  having  once 
passed  in  rem  judicatem,  he  would  have  been  precluded  from  contesting  it  when  again  coming  in 
question  incidentally  in  a  second  suit;"  but,  it  is  added,  "  his  having  refused  to  rest  his  defence 
on  the  truth  of  the  words  laid,  is  so  far  from  being  a  conclusive  acknoVledgment  that  they  were 
untrue,  that  it  does  not  raise  even  a  presumjition  that  they  were  so,  because  it  might,  under  all 
the  circumstances,  have  been  most  eligible  to  trust  to  the  plaintiff's  inability  to  prove  the  speaking, 
or  to  avoid  the  risk  of  enhanced  damages,  from  persisting  in  an  unsupported  accusation.  A  ver- 
dict is  conclusive  as  to  the  fact  found,  and  its  operation  would,  thereforA  be  intolerably  severei 
if  it  were  extended  to  anything  but  what  was  directly  and  expressly  passed  upon"  (Maguarin  v. 
Paterson,  6  Serg.  &  Eawie,  278,  280);  alHer,  however,  it  appears,  as  to  the  speaking  of  the 
words,  for  that  fact  was  expressly  passed  upon.     Id. 

(2)  Cleve  v.  Powel,  1  Moo.  &  R.  228.  See  Evelyn  v.  Haynes,  cit.  by  Lord  EUenborough,  C. 
J.,  3  Bast,  365 ;  Smith  v.  Eoyston,  8  M.  &  W.  386. 

(3)  Eobinson's  Case,  5  Eep.  33  ;  6  Eep.  8  a ;  Com.  Dig.  tit.  Action ;  Fer^ara  v.  Arden,  Cro 
Bliz.  668;  Godson  v.  Smith,  2  B.  Moo.  157;  Lepping  v.  Kedgewin,  1  Mod.  207  ;  Hitchin  T. 
Campbell,  2  "W.  Bl.  827 ;  S.  C,  3  Wils.  308.  \ 

Note  207. — It  is  only  wliere  the  question  between  the  parties  has  been  once  (i^cided  upon  con- 
fession or  verdict,  that  the  judgment  can  be  pleaded  to  bar  another  action.  Ifence,  if  a  party 
fails  by  reason  of  a  defect  in  his  declaration,  or  by  misconceiving  his  action,  or  Of  suing  as  ex- 
ecutor when  he  was  administrator,  the  judgment  will  be  no  bar  in  another  actiofflfor  the  same 
cause.  Accordingly,  where  the  defendant  in  scire  facias,  on  nul  tiel  record  pleadffl,  prevailed, 
because  the  scire  facias  stated  a  judgment  against  James  H.  Green,  and  the  record  wt^  ot  a  judg- 
ment against  James  Green ;  held,  that  this  constituted  no  bar  to  a  second  scire  faciak  Benton 
V.  Duffy,  Cam.  &  Norw.  98.  So,  if  a  prisoner  be  acquitted  of  burning  the  barn  of  Jos^  T.  he 
cannot  [ilead  this  to  an  indictment  for  burning  the  barn  of  Josias  T.  The  Commonwealth  v. 
Mortimer,  2  Virg.  Cas.  325.  So,  a  judgment  in  favor  of  the  defendant,  upon  a  demurred  to  the 
declaration,  is  no  bar  to  a  subsequent  suit  for  the  same  cause  (Stevens  v.  Dunbar  1  BMcf.  E. 
66) ;  or  on  any  other  pleadings  not  going  to  the  foundation  of  the  action.  Lane  v.  Harribn  6 
Muuf.  Eep.  573.  And  where  the  judgment  was  rendered  on  the  ground  of  the  insufficienV  of 
the  declaratien,  but  by  mistake  or  design  was  'entered  with  a,  nil  capiat,  Sic,  instead  of  auWt 
sine  die;  held,  that  the  defendant  could  not  use  it  as  a  bar  to  a  second  action.    LampenV 
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Eedgewin,  1  Mod.  Rep.  307.  And  see  Kendal  v.  Talbot,  1  Marsh.  Ky.  Eep.  321,  322.  If,  how- 
ever, notwithstanding  the  imperfections  of  the  declaration,  the  defendant,  without  demurring, 
joins  issue,  and  a  trial  is  had  between  the  parties  upon  the  merits,  a  judgment  against  the  plain, 
tiff  while  it  stands  unreversed,  will  bar  any  other  suit  for  the  same  cause.  Hughes  v.  Blake,  1 
•Masou's  Rep.  615,  519,  per  Story,  J.  But  it  must  appear  that  the  tftal  was  on  the  merits ;  fonif 
the  cause  went  off  on  a  technical  defect,  it  would  virtually  negative  the  averment  that;  the  causes 
of  action  were  the  same.  Id.  So,  if  the  cause  went  off  because  the  debt  was  not  due,  or  because 
the  court  had  not  jurisdiction,  the  judgment  wUl  constitute  no  bar  to  a  recovery  on  the  merits  o^ 
another  suit.  Estill  v.  Taul,  2  Terg.  467,  4t0,  per  Carton,  J.  And  upon  the  same  principle, ,  a 
judgment  in  a  suit  brought  against  the  indorser  of  a  note,  rendered  in  favor  of  the  indorsee,  uppn 
the  ground  that  the  suit  was  prematurely  commenced,  before  notice  had  been  given,  wUl  con- 
stitute no  bar  to  a  suit  after  notice.  The  NewiEngland  Bank  v.  Lewis,  8  Pick.  Rep.  1,13.  In 
these  and  similar  cases,  the  merits  of  the  second  suit  cannot  be  said  to  have  been  tried  in  the 
former,  but  were  necessarily  excluded,  and,  therefore,  the  plaintiff  ought  not  to  be  barred.  See 
M'Donald  v.  Rainor,  8  John.  Rep.  442  ;  Hutching  v.  Fitch,  4  Id.  222  ;  The  New  England  Bank 
V.  Lewis,  8  Pick.  Rep.  118,  per  Wilde,  J.     And  see  aide,  note  262. 

So,  where  judgment  for  the  defendant  has  been  rendered,  on  the  ground  of  some  temporary 

-  disability  of  the  plaintiff  to  sue,  as  that  he  is  an  alien  enemy,  such  judgment  will  form  no  bar  to 
a  suit  brought  after  the  disability  shall  have  been  removed.  But  the  judgment  changes  the  onus 
prohandi,  and  in. the  second  action  the  plaintiff  will  have  to  show  that  the  disability  no  longer 
exists.  This  was  said  by  Phelps,  J.,  delivering  the  opinion  of  the  court  in  Dixon  v.  Sinclair 
(4  Verm.  Rep,  354,  361).  The  leading  features  of  the  case  presented  were  as  follows :  a  judg- 
ment had  been  rendered  for  the  plaintiff  by  the  mutual  agreement  of  the  parties,  subject  to  the 
award  of  certain  arbitrators,  upon  an  offset  pleaded ;  the  arbitrators  failing  to  make  any  award, 
the  plaintiff  brought  debt  on  the  judgment ;  the  defendant  pleaded  that  the  judgment  had  been 

.  rendered  on  the  condition  above  mentioned,  and  that  he  was  ready  and  willing  to  proceed  with 
the  arbitration,  but  the  plaintiff  refused ;  the  plaintiff  replied,  admitting  the  agreement,  but  de- 
nied the  defendant's  readiness  and  willingness  to  proceed  with  the  arbitration,  and  alleged  ftat 
ilie  had  refused, to  do  so,  though  requested.  Upon  this,  issue  was  joined,  a  trial  had,  and  verffict 
,  and  judgment  rendered  for  the  defendant.  The  plaintiff  afterwards  brought  another  action  on 
the  oiiginal  juiigment,  and  the  defendant  pleaded  in  bar  the  former  judgment  of  the  court  in  his 
favor.  The  plaintiff  replied,  setting, forth  the  foregoing  facts,  and  insisted  that  the  former  jndg- 
ment  was  not  rendered  upon  the  merits ;  and  on  demurrer  to  the  repUcation,  the  court  held  that 
the  defence  relied  on  in  the  former  suit,  was  of  a  permanent  character,  and  the  replication  insufB- 
cient.    Id. 

A  disamtinuance  of  a  former  suit  for  the  same  cause,  is  no  bar  to,  a  second  action  (Hull  v. 
Blake,  13  Mass.  Rep.  153,  155);  nor  is  it  evidence  to  show  that  the  plaintiff,  when  be  instituted 
the  first  suit,  did  not  consider  himself  entitled  to  recover ;  no  legal  conclusion  is  to  be  drawn 
from  so  imperfect  a  proceeding.  Sweigart  v.  Frey,  8  Serg.  &  Rawle,  299,  305.  But  a  retraxit, 
it  is  said,  is  a  bar ;  for  it  is  an  open  and  voluntary  renunciation  of  the  suit  in  court.  3  Black. 
Com.  296 ;  Co.  Litt.  138  b,  et  seq.     A  .nonsuit,  however,  is  like  a  discontinuance ;  and  even  if 

-  rendered  after  a  hearing  upon  the  merits,  it  is  no  bar  to  a  subsequent  suit.  Bridge  v.  Sumner,  1 
Pick.  Rep.  371 ;  Melchart  v.  Halsey,  3  "Wils.  Rep.  149;  Morgan  v.  Bliss,  2  Mass.  Rep.  113. 
This  rule,  however,  has  some  exceptions,  and  a  nonsuit  is,  in  a  few  instances,  peremptory ;  thug, 
"  in  a  quare  impedit,  if  the  plaintiff  be  nonsuit  after  appearance,  the  defendant  shall  make  a  title, 
and.have  a  writ  to  the  bishop  ;  and  this  is  peremptory  to  the  plaintiff,  and  a  good  bar  to  another 
jMfflre  impedil."  Co.  Litt.  139  a.  So,  in  a  writ  de  nativo  hahendo,  in  an  appeal  of  murder,  rape, 
robbery,  Ac.,  and  in  an  attaint  or  an  appeal  of  mayhem,  if  the  plaintiff  become  nonsuit  after  ap- 
pearance, it  is  perepiptory ;  and  a  discontinuance  wiU  have  the  same  effect.  Id.  But  "  excepiio 
probat  regulam ;  for  these  cases  excepted,  stand  upon  their  special  and  particular  reason,  and  fall' 
not  within  th£i:general  reason.of  the  rule."  Id.  In  ordinary , cases  it  is  otherwise,  and  a  judg- 
ment of  nonsuit  leaves  the  plaintiff  at  liberty  to  prosecute  a  new  suit  for  the  same  cause.    Ben- 

,,nett  v.IJjjll,,!  O.John.  Rep.  364;  Brintnall  v.,  Foster,  7  Wend.  Rep.  103;  Elwell  v.  M'Queen,  10 
Id.  519.  ..A  wUeprosequi  is  no  bar.     Lindsay  v.  The  Copimonwealth,  2  Tirg.  Cas.  345. 

,And  a  deeisipnof  the  court  in  favor  of  the  defendant,  upon  an  agreed  statement  of  facts,  and 
a  nonsuit  entered  with  j.u,dgmant.therepn  for  the  costs  of  the  defendant,  constitute  no  bar  to  a 

Vol.  II.  3 


34  Of  the  Admissibility  and  Effect  [CH.  I. 

When  a  verdict  is  offered  as  proof  of  a  right  to  tithes,  the  right  not 
being  of  a  general  nature,  it  will  be  necessary  to  show  that  the  former  pro- 
ceedings related  to  the  same  lands  as  those  concerning  which  the  right  to 
tithe  is  in  dispute.  Thus,  where  a  bill  by  an  impropriator  was  filed, 
demanding  tithes,  a  decree  obtained  by  a  former  impropriator,  and  a  ver- 
dict obtained  by  himself,  were  rejected,(l)  on  the  ground  that  it  was  not 
proved  that  they  related  to  the  same  lands,  which  were  in  the  occupation 
of  the  defendant  to  tlie  suit. 

Former  judgment  pleaded  in  bar,  when  conclusive. 

Some  cases  may  now  be  mentioned,  to  show  that  a  verdict  and  judg- 


subsequent  action.  The  Inhabitants  of  Knox  v.  The  Inhabitants  of  "Waldoborough,  5  Greenl. 
Rep.  185.  But  a  judgment,  in  Kentucky,  dismissing  a  suit  "agreed"  (which  means  that  the 
parties  have  by  their  agreement  adjusted  the  subject  matter  in  controversy  in  that  suit),  is  a  bar 
to  any  other  suit  for  the  same  cause.  The  Bank  of  the  Commonwealth  v.  Hopkins,  2  Dana's  Rep. 
395 .  And  a  judgment  of  the  United  States  District  Court,  affirTned  by  the  Supreme  Court,  which 
concludes  in  these  words :  "  Judgment  must  be  given  for  the  defendant,  and  the  plaintiff's  petition 
must  be  dismissed,"  will  be  considered  not  as  a  nonsuit  merely,  but  final  in  favor  of  the  defend- 
ant, and  res  adjvdicala  in  another  action  for  the  same  demand.  Keene  v.  M'Donough,  8  Mart. 
Lou.  Rep.  185,  187. 

In  New  Tork,  where  there  is  a  trial  before  a  justice  of  the  peace,  the  plaintiff  may  elect  to 
become  nonsuit  at  any  time  before  the  cause  is  'finally  submitted  to  the  judgment  of  the  court ; 
but  after  it  is  so  submitted,  the  plaintiff  cannot  become  nonsuit,  nor  withdraw  his  action ;  and 
though  he  endeavor  to  do  so,  the  judgment,  whatever  may  be  the  particular  form  of  it,  will  be  a 
bar  to  a  second  action.  Kess  v.  Beekman,  11  John.  Eep.  457  ;  Elwell  v.  M'Queen,  10  Wend. 
Rep.  519 ;  Brintnall  v.  Foster,  7  Id.  103.  But  where  there  had  been  a  trial  on  the  merits,  and  a 
final  submission  for  decision,  yet  nothing  appearing  upon  the  docket  of  the  justice,  save  an  entry 
in  these  words :  "on  hearing  plaintiff's  proof,  OT&STei  judgment  of  nonsuit,  costs,  $1.88;"  held, 
that  the  judgment  was  no  bar  to  a  new  suit  for  the  same  cause,  notwithstanding  the  justice 
entered  the  judgment  by  mistake,  supposing  that  no  other  than  a  judgment  of  nonsuit  was 
proper,  under  the  circumstances.  Brintnall  v.  Foster,  7  Wend.  Rep.  103.  This  was  upon  the 
ground,  however,  that  the  verity  of  the  justice's  docket  could  not  be  attacked  collaterally,  and 
that  parol  evidence  to  show  that  the  justice  went  into  the  merits  of  the  controversy,  and  should 
have  given  judgment  final,  was  inadmissible.  Id.  104.  In  a  subsequent  Case,  where  the  docket 
showed  a  trial  on  the  merits  and  submission  for  judgment,  though  the  justice  had  entered  judg- 
ment of  nonsuit,  yet  the  court  held  that  it  was  a  bar  to  a  new  suit  for  the  same  cause.  Elwell 
T.  M'Queen,  10  Wend.  Rep.  519.  And  though  a  plaintiff  may  elect  to  becoine  nonsuit  in  a  jus- 
tice's court,  after  a  trial  by  jury,  and  before  verdict,  as  in  the  higher  courts  (Piatt  v.  Storer,  5 
John.  Rep.  346);  yet,  after  verdict,  the  justice  is  bound  peremptorily  to  render  judgment  ac- 
cording to  it ;  and  if  he  do  not,  the  plaintiff  is  nevertheless  barred  of  a  new  acW  for  the  same 
cause.     Felter  v.  MuUiner,  2  John.  Rep.  181;  Young  v.  Overaoker,  2  Id.  191. 

The  record  of  a  voluntary  confession  before  a  justice,  and  payment  of  the  who\e  penalty,  may 
be  pleaded  in  bar  to  an  action  qui  tarn.  These  voluntary  confessions  of  breaches  of  the  minor 
statutes  in  the  criminal  code,  the  court  will  generally  sanction ;  especially  where  ihe  penalty  is 
defined  and  fixed  by  law.  But  the  court  would  hardly  incline  to  screen  an  offen^r  who  had 
committed  perhaps  a  violent  battery,  and  iuduoed  the  magistrate  to  impose  a  fine  evVy  way  in- 
adequate to  the  offence.  Hamilton  v.  Williams,  1  Tyler's  Rep.  15.  This  latter  has  been  directly 
resolved  in  Virginia.     The  Commonwealth  v.  Jackson,  2  Virg.  Gas.  501. 

(1)  Benson  v.  OUve,  Bunb.  284;  Gwill.  701;  2  E.  &  Y.  24.  And  see  Scott  v.  Allgood,  Gwill. 
1372.  In  Benson  v.  Olive,  the  defendant  insisted  upon  an  exemption  for  his  lands,  as  being  par- 
cel of  one  of  the  greater  abbeys.  If  the  aefenoe  had  been  a  modus,  the  decree  and  verdict taight 
have  been  admissible.    See  Travis  v.  Ohaloner,  3  Gwill.  1237 ;  Ashby  v.  Power  Id.  1239. 
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ment  in  a  former  suit,  between  the  same  parties,  and  upon  tlie  same  mat- 
ters, if  pleaded  in  bar,  is  conclusive ;  but  is  not  so,  if  it  is  not  pleaded,  and 
only  offered  as  evidence  in  the  cause. 

In  the  case  of  Outram  agt.  Morevvood,(l)  which  was  an  action  of  tres- 
pass for  breaking  and  entering  a  coal  mine  described  in  the  declaration, 
the  defendants  justified,  setting  out  their  title  to  the  mine  in  question  ;  the 
plaintiff  replied,  in  effect,  that  be  had  before  sued  the  person  now  wife  of 
the  defendant,  and  that  she  had  then  pleaded  the  same  title  as  that  set  out 
by  herself  and  her  husband  in  this  action,  and  that  the  issue  then  joined 
was  the  same  as  now,  which  issue  was  then  found  for  the  plaintiff,  &c. ; 
and  the  question  was,  whether  the  husband  and  wife  were  estopped  by 
this  verdict  and  judgment  from  averring  contrary  to  the  title,  upon  which 
an  issue  was  taken  and  found  for  the  plaintiff,  that  the  coal  mine  now  in 
question  was  parcel  of  the  coal  mine  to  which  they  made  title.  The  Court 
of  King's  Bench  were  of  opinion  that  the  authorities  cited,  as  well  as  the 
reason  and  convenience  of  the  thing,  and  the  analogy  to  the  rules  of  law 
in  other  cases,  were  decisive ;  that  the  defendants  in  this  case  were  estopped 
by  the  former  verdict  and  judgment  on  tlie  same  point  in  the  former  action, 
from  averring  contrary  to  the  title  thtn  found  for  the  plaintiff.  "A  recov- 
ery," said  Lord  Ellenborough,  0.  J.,  delivering  the  judgment  of  the  court, 
"in  any  one  suit,  upon  issue  joined  on  matter  of  title,  is  conclusive  upon 
the  subject  matter  of  such  title.  A  finding  upon  title  in  trespass,  not  only 
operates  as  a  bar  to  the  future  recovery  of  damages  founded  on  the  former 
injury,  but  also  operates  by  way  of  estoppel  to  any  action  for  an  injury  to 
the  same  supposed  right  of  possession.  It  is  not  the  recovery,  but  the  matter 
alleged  by  the  party,  and  upon  which  the  recovery  proceeds,  which  creates 
the  estoppel.  The  recovery  of  itself,  in  an  action  of  trespass,  is  only  a  bar 
to  the  future  recovery  of  damages  for  the  same  injury ;  but  the  estoppel 
precludes  parties  from  contending  to  the  contrary  of  that  point  or  matter 
of  fact  which,  having  been  once  distinctly  put  in  issue  by  them,  has  been, 
on  such  issue  joined,  solemnly  found  against  them. "(2) 

Lord  Ellenborough,  C.  J.,  in  the  course  of  his  judgment,  adverting  to  a 
case  cited  for  the  defendants,  (3)  said :  "A  plea  of  liLerum  tenementum  found 
for  the  defendant  would  be  conclusive,  that,  at  the  time  of  pleading  the 
plea,  the  soil  and  freehold  were  in  him,  and  if  properly  pleaded  by  way 
of  estoppel,  it  would  estop  the  plaintiff  against  wliom  it  was  found,  from 
again  alleging  the  contrary ;  but  if  not  brought  forward  by  plea,  but  only 
offered  in  evidence,  it  would  be  material  evidence  indeed,  that  the  right 
of  freehold  was  at  the  time  as  found,  but  not  conclusive  between  the  par- 
ties, as  an  estoppel  would  be."(4) 


(1)  3  East,  346. 

(2)  3  East,  pp.  354,  355,    And  see  Eastmure  v.  Laws,  svpra,  p.  26. 

(3)  Bassett  v.  Bennett,  A.  D.  1767. 

(4)  3  East,  365. 
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Judgment  pleadable  in  bar,  and  not  so  pleaded,  not  erfnotasire  against' the  defendant  as  evidence. 

Thus,  in  the  case  of  Vooght  against  Wincli,(l)  t^^e  plaintiff  brought  an 

action  on  the  case  against  the  defendant,  for  widening  ■  a  water  channel  to 


(1)  2  B.  &  A.  662. 

Note  268. — Vooght  v.  Winch,  cited  in  the  text,  has  become  a  standing  reference  to  prove  that 
a  judgment  is  never  cohclusive  in  its  effect,  unless  specially  pleaded.  And  if  the  dicta  of  the 
learned  judges  are  to  be  our  'guide,  we  should  certainly  be  constrained  to  adopt  that  proposition 
in  its  utmost  amplitude.  But  how  far  was  it  embraced  in  the  'decision  actually  made  ?  The  de- 
fendant, in  the  first -fiction,  prevailed  upon  the  general  issue;  in  the  second,  after  giving  the 
record  in  evidence,  he  insisted  that  it  was  conclusive  jper  se,  and  operated  as  an  estoppel ;  and 
the  question  presented  therefore,  was,  whether  the  plaintiff  on  this  ground  should' be  nonsuited. 
With  the  disposition  'which  was  made, of  that  question,  we  have  no  fault  to  find;  for  the  defend- 
ant was  clearly  far  from  having  entitled  himself  to  a  nonsuit  by  the  simple  production  of  -the 
teOord,  inasmuch  as  the  judgment  evinced  by  it  was,  in  no  legal  or  rational  sense,  necessarily 
inconsistent  with  any  right  claimed  by  the  plaintiff  in  the  second  suit.  It  might  have  been  rein- 
dered  because  the  plaintiff  had  failed  to  show  himself  injured  by  the  widening  of  the  water 
channel,  or  because  he  had  released  his  bause  of  action,  or  had  given  the  defendant  license  to  do 
the  acts  complained  of ;  or,  in  short,  upon'  any  of  thevarioUs  grounds  covered  by  the  general 
issue  in  a  special  action  on  thfe  case.  See  per  Dorsey,  J.,  in  Shafer  v.  Stonebraker,  4  GiU  &  John. 
345,  355,  356.  But  the  judges,  in  the  opinions  delivered  by  them,  assume  as  the  basis  of  their 
reasoning,  that  the  defendant  could  have  rendered  the  judgment  conclusive  by  pleading  it  spe- 
cially as  an  estoppel,  had  he  elected  so  to  do — a  position  not  counttenancfed,  as  is  eonfidenlily 
'bielieved,  by  any  other 'authority,  and  the  direct  contrary  of  which  has,  in  this  country  at  least, 
been  expressly  and  deliberately  adjudged.  Shafer  v.  Stonebraker,  supra.  See  also  Evelyn  v. 
Haynes,  cited  by  Lord  Ellenborough,  3  East,  365.  It  was  doubtless  their  intention  to  follow  the 
doctrine  laid  down  in  Trevivian  v.  Lawrence  (1  Salk.  276),  which  is,  substantially,  that  a  party 
by  neglecting  to  plead  an  estoppel  when  he  may,  thereby  co»we«is  to' waive  the  same,  and  submit 
tee  whole  ooniiroversy  upon  its  merits;  slnd  in  this  respect  Vooght  v.  'Winch  is  illusory,  aad 
eminently  calculated  to  mislead ;  for  the  defendant  there  had  no  option — no  election  to 
■make — no  consent  to  give.  The  record  reUed  on  by  hun  as  conclusive,  was  not  so  from  its  very 
nature;  standing  alone,  unaided  by  evidence  aliunde,  it  was  mere  ground  for  a  presumption, 
unfavorable  to  the  plaintiff  it  is  true,  but  like'  all  other  presumptions,  liable  to  be  overcome  by 
counter  testimoiiy.  The  difficulty  was  intrinsic,  and  if  nothing  but  the  Veeord  itself  was  used,  it 
must  have  been  just  as  inconclusive  in  a  special  plea,  as  when  brought  foijward  under  the  general 
issue.  Distinguishing,  therefore,  between  what  was  said  in  this  case,  and  what  the  court  were 
called  upon  to  decide,  and  did  decide,  we  may  stiU  venture  the  proposition,  that  a  judgment  does 
'not  depend  for  its  effect  upon  the  manner  in  which  it  is  introduced,  but  thit  when  fairly  admisi- 
ble  under  general  pleadings,  it  is  entitled  to  the  same  operation  as  if  pleaded  specially.  ■  Such 
was  the  '  opiiiioh  expressed  by  our  author  in  the  previous  editions  of  the  t?xt  (see  1  Phill.  Ev. 
242,  243,  Amer.  ed.  of  1820;  Id.  223,  224,  Amer.  ed.  of  1816);  and  we  belike  it  has  been  too 
bastUy  omitted  to  give  place  to  the  case  of  Vooght  v.  "Winch. 

In  Pennsylvania,  this  subject  has  been  much  considered  and  very  ably  discussed-  and  the 
{)i'opriety  of  those  decisions  which  have  admitted  a  judgraentin  a  former  suit  toibe  given  in  evi- 
dence to  the  jury  on  the  trial  of  a  Second  suit  for  the  same  cause,  between  the  Wme  parties  or 
those  claiming  under  them,  but  at  the  same  time  have  held  that  the  jury  were  not  absolutely 
bound  by  it,  because  it  was  not  specially  pleaded,  has  been  very  seriously  questinned.  Thus, 
where  the  defendant,  in  an  action  for  use  and  occupation,  gave  in  evidence  under  the  gvncral  issiie 
a  former  verdict  and  judgment  in  replevin,  rendered  on  the  issue  of  no  rent  in  arrcav,  the  court 
held  them  a  bar ;  and  per  Duncan,  J.,  delivering  the  opinion :  "I  know  there  arc  recipt  English 
decisions,  that  if  the  former  judgment  is  not  pleaded,  but  given  in  evidence  on  the  geuW  issue 
it  is  not  conclu&ve ;  yet  the' law  appears  to  have  been  settled  to  the  contrary  by  many  authori- 
tative decisions,  which  I  am  not  inclined  to  disturb."  Cist  v.  Zeigler,  16  Serg.  &  Rawie  282 
285.    In  a  subsequent  case  the  action  was  for  thf^  continuance  of  a  nuisance,  to  which  tie  de- 
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feudaat  pleaded  not  guilty,  license,  and  the  .Statute  of  Limitatipns ;  the  plain,tiffi,  replied  no  license, 
aelio  nan  aqaremlj  &c.;  and  on  the  trial,  to  maintain  the  issue  o^  his  part,  adduced  the  record  of.  a 
former. judgment-rendered  in  his  favor,  in  a  suit  wheiie ,t)iere  were  the  same  parties,  the  same, 
pleas,  and  as  the  court  presumed,  the  same  matters  in  coutroyersy.  As  to  the  effect  of  the  judg- 
ment, it  was  held,  that  though  it  was  powerful  evidence  for  the  jury,  yet  the  plaintiff  having. 
neglected  to  rely  on  it  by  way  of  replication  to  the  defendant's,  plea  of  license,  had  thereby 
chosen  to  leave  the  matter  at  largo,  and  they  were  not  estopped /rom..  saying  the  truth.  Kilheffgr, 
v.  Herr,  n  Serg.  &  Rawle,  319,  322.  "  These  principles,  ho'STpyeiT,"  observes  Rogers,  J.,  deliyer- 
ing  the  opinion  of  a  majority  of  the  court,  "  only  apply  where  special  pleading  is  required,,  for  I 
agree,,  that- where  the  parties  are  not  bound  to  plead  or  reply  specially,  the  record  of  a  former^ 
recovery  is  conclusive  evidence,  binding  the  plaintiff,  the  court  and  the  jury.  In  such  case  the, 
party  has  no  choice,  and  shall  not  be  considered  as  having  elected  to  hayje  a  reinyestigation  of 
the  facts.  And  this  is  the  meaning  of  Chief  Jtstice  I)e  &rey,  when  he  says,  'this  is,  as  a  plea,  a^ 
bar,  and.  as  evidence,  conclusive  between  the  same  parties,' "  Id.  322.  In  a  still  later  adjudica- 
tion, an  action  of  replevin  was  brought  by  H.  against, M.,  for.a,  large  quantity  of,  logwood;  iL 
pleaded- "  property,"  and  on  the  trial  sought  to  give  in,  evidence  the  record  of  a  suit  in  the  Supe- 
rior Court  of-  the  city  of  New  York,  in  which  P.  prosecuted  N. ,  under  whom  M.  claimed  title,^ 
and  obtained  judgment  for  the  price  of  the  same,,  logwood.  The  covirt  liel4  thiS;  admissible  not 
only,  but- conclusive,  even  though. P.'s  judgment  against  N.  was  obtained, djiri^lg,  the  pendency, of 
the  suit  in  which  it  was  so  offered  as  evidence.  Marsh,  v.  Pier,  4  Bawle,  273,  See  Garviu  v. 
Dawson,  13  Serg.  &  Rawle,  246.  "Although,"  says,  Kennedy,  J.,  delivering  the  opinion  in  MarsJjL 
v.  Pier.(sKpm)j  "  the.  jyidgment  of  the.  Superior,  Court,  of  tlje.  City  of  NeWj  York,  viras  rendered 
during  the  pendency  of  the  present  action,  still  L  think  it  was.npt  necessary  to  plead  it,  in  order 
to  make  it  admissible  evidence,  because  it  was  in  effect  the  decision,  of  a  competent  court  of 
jurisdiction,  givep  in  affirmance  of  the  sale  of  the  logwood,  mentioned  in  tlje  recflrd  of  the  judg- 
ment made  by  the  defendant  therein  named,  before  the  commencement  of  this,  action,,  under  which 
the.  defendant  here  claims  a  right  to  the  logwood.  Neither ,  do  I  conceive  that  it  was  necessary 
to  plead' it,  in  order  to  make  it  conclusively  binding  upon  the  jury  agains.t  the  plaintiff  below ;  foi; 
it  was  properly  admissible  under  the  plea  of  property,  of  which  I  entertain  no  doubt,  as  itweift 
directly  to  establish  the  validity  of  the  sale  of  the  logwood^  under,  which  the  defendant  below 
claimed,  it;  it  being  the.  judgment  of' a  competent  court,  must,  be  considered  the,  cpi}clu^ifln  oi; 
sentence-  of  the  law  on  the  facts  of  the  casje,  and,  therefore  not.  to.  be  set  aside,  reyersed  or.  disre" 
gardedi.  by.  either. court  or  jury  in  this  action.  This  doctrine,  as  I  conceive,  is,  not  inconsistent 
with  the  rule  laid  down  by  a  majority  of  the  cpurt  in  Ealheffer  v.  Herr  (11  Serg.  &  Rawle,  322), 
but  comes  within  the  qualification  there  mentioned,  tha,t  wherever  th,e  party  is.not  bound  to  plead 
specially  to  enable  him  to  give  the  record  of  a  former  recovery  in  evidence,  it  will,  when  given  iii 
G.videnoe,  although  not  pleaded,  be  conclusive  and  binding  upon  the  plaintiff,  tjjie.  court  and  tl^e 
jury.  1  PhilL  Ev.  223,  224  (New  York,  1816).  When  a  subject  or  question  in  controversy  has 
been  once  settled  by  the. judgment  of'  a  competent  tribunal,  it  never  ought  to  be,  permitted,  to  be 
made  the.  ground  of  a  second  suit,  between  thesame  parties,  or  thpse  claiming  under, them.,  as  Ipng 
as  the  judgment  in  the  first  suit  remains  unreversed."    Marsh  v.  Pier;  mpr.a,  p.  287. 

la  KUheffer  v.  Herr  (supra),  Huston,  J.,  denies  that  the  dootriqe  of  estoppel  is  strictly  applioabl? 
to  the  case  of  a,  judgment.  He  says :  "  An  estop.pel  is  always  something,  personal — the.  party  is 
estopped;  from  recovering  his  claim,  or  proving  his  defence  by  some  act  in  law  or  is  deed,  or  it} 
pais,  which  precludes  him  from  gouig  beyond  it  and  proving  all  the  case.  It  always  arises  froip 
the.  act  of  the  party  estopped,  by  it ;  but  if  the  opponent,  instead  of  relying  on  this  act,  will,  gp 
beyond  it,  aod  put  the  cause  at  issue  on  other,  and  especially  anterior,  facts,  the  estoppel  being 
waived  by  him  who  had  a  right  to  avail  himself  of  it,  ceases  to  operate."  He  then  proceed^  tp 
illustrate  the  proposition  by  the  same  example  given  in  Trevivian  v.  Lawrence ;  after  which  he 
observes-:  "-But  a  former  trial,  verdict  and  judgment,  is  not  the  act  of  the  party,  but  of  the  tri- 
bunal which  decided  it,  and  to  call  it  an  estoppel,  is  a  misapplication  of  terms.;  it  has  npt  the 
distinguishing  mark  of  an  estoppel;  it  is  not  the  consequence  of  some  act  of  the  party  bound  by 
it;  it  13  a  bar- to  future  recovery  in  any  court  on  the  same  point,  between  the  same  parties  or 
privies,  until  reversed  on  appeal  or  writ  of  error ;  and  it  is  as  much  a  bar  in  chancery,  where  an 
attempt  is  made  to  re-examine  the  matter  once  decided  at  law,  as  it  is  in  a  court  of  law ;  it  is  aa 
much  a  bar  in  actions  where  we  cannot  plead  specially,  as  ejectment,  as  in  any  other  action;  and 
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as  much  a  bar  in  an  inferior  tribunal  where  there  are  no  pleadings,  as  in  one  where  the  pleadings 
are,  or  may  be  drawn  out  at  length.  Such  are  my  impressions  on  this  point,  believing  that  the 
courts  in  this,  and  the  other  states,  and  the  Supreme  Court  of  the  United  States,  have  put  the 
matter  on  its  true  ground,  viz:  that  the  peace  and  order  of  society,  the  structure  of  our  ju- 
diciary system,  and  the  principles  of  our  government,  are  the  true  grovmds  why  such  a  judgment 
is  conclusive.  I  am  not  willing  to  leave  this  ground  and  rest  it  on  the  narrow  and  inapplicable 
one  of  estoppel."     Id.  pp.  325,  326. 

To  the  same  effect  are  the  remarks  of  Kennedy,  J.,  delivering  the  opinion  of  the  court  in  Marsh 
V.  Pier,  supra.  "  The  ra2ix.\m,  nemo  (khethis  vexari,  si  constet  cwrice  quod  sit  pro  una  ei  eadem  causa, 
being  considered,  as  doubtless  it  was,  established  for  the  benefit  and  protection  of  the  party,  he 
may  therefore  waive  it ;  and  unquestionably,  so  far  as  he  is  individually  concerned,  there  can  be 
no  rational  objection  to  his  doiag  so.  But  then  it  ought  to  be  recollected,  that  the  community 
has  also  an  equal  interest  and  concern  in  the  matter,  on  account  of  its  peace  and  quiet,  which 
ought  not  to  be  disturbed  at  the  will  and  pleasure  of  every  individual,  in  order  to  gratify  vindic- 
tive and  litigious  feelings.  Hence  it  would  seem  to  follow,  that  wherever  on  the  trial  of  a  cause, 
from  the  state  of  the  pleadings  in  it,  the  record  of  a  judgment  rendered  by  a  competent  tribunal 
upon  the  merits  in  a  former  action  between  the  same  parties,  or  those  claiming  under  them,  is 
properly  given  in  evidence  to  the  jury,  that  it  ought  to  be  considered  conclusively  binding  on  both 
court  and  jury,  and  to  preclude  all  further  inquiry  in  the  cause ;  otherwise  the  rule  or  majam, 
expedit  repuUicm  ut  sii  finis  liiiwm,  which  is  as  old  as  the  law  itself,  and  a  part  of  it,  wiH  be  ex- 
ploded and  entirely  disregarded.  But  if  it  be  part  of  our  law,  as  it  seems  to  be  admitted  by  all 
that  it  is,  it  appears  to  me  that  the  court  and  jury  are  clearly  bound  by  it,  and  not  at  liberty  to 
find  against  such  former  judgment.  A  contrary  doctrine,  as  it  seems  to  me,  subjects  the  public 
peace  and  quiet  to  the  will  or  neglect  of  individuals,  and  prefers  the  gratification  of  a  litigious 
disposition  on  the  part  of  suitors,  to  the  preservation  of  the  public  tranquility  and  happiness. 
The  result  among  other  things  would  be,  that  the  tribunals  of  the  state  would  be  bound  to  give 
their  time  and  attention  to  the  trial  of  new  actions  for  the  same  causes,  tried  once  or  oftener,  in 
former  actions  between  the  same  parties  or  privies,  without  any  limitation  other  than  the  will  of 
the  parties  litigant,  to  the  great  delay  and  injury,  if  not  exclusion  occasionally,  of  other  causes 
which  never  have  passed  im  rem  judicatem.  The  eifeet  of  a  judgment  of  a  court  having  juris- 
diction over  the  subject  matter  of  controversy  between  the  parties,  even  as  an  estoppel,  is  very 
different  from  an  estoppel  arising  irom  the  act  of  the  party  himself  in  making  a  deed  of  inden- 
ture, &c.,  which  may  or  may  not  be  enforced,  at  the  election  of  the  other  party ;  because  what- 
ever the  parties  have  done  by  compact,  they  may  undo  by  the  same  means.  But  a  judgment  of 
a  proper  court,  being  the  sentence  or  conclusion  of  law  upon  the  facts  contained  within  the  record, 
puts  an  end  to  all  further  litigation  on  account  of  the  same  matter,  and  becomes  the  law  of  the 
case,  which  cannot  be  changed  or  altered,  even  by  the  consent  of  the  parties,  and  is  not  only 
binding  upon  them,  but  upon  the  courts  and  juries  ever  afterwards,  so  long  as  it  shall  remain  in 
force  and  unreversed."     Id.  pp.  288,  289.     See  also  2  Starkie's  Ev.  184,  185. 

In  Massachusetts,  the  courts  professing  to  follow  Trevivian  v.  Lawrence  have  laid  down  the 
following  as  the  general  rule:  that  "  When,  in  the  course  of  the- pleadings,  the  party  who  relies 
on  matter  of  estoppel  has  no  opportunity  to  plead  it,  he  may  show  it  in  evidence,  and  it  wUl  in 
general  have  the  same  effect  as  if  pleaded.  But  when  the  matter  to  which  thft  estoppel  applies, 
is  distinctly  averred  or  denied  by  one  party,  and  the  other,  instead  of  pleading  the  estoppel,  as  he 
may  m  that  case,  takes  issue  on  the  fact,  he  waives  the  estoppel;  and  the  jury  ate  at  liberty  to 
find  the  truth."  Howard  v.  Mitchell,  14  Mass.  Rep.  241;  Adams  v.  Barnes,  ll^Jd.  365.  Ac- 
cordingly, where  the  defendant  in  trespass  upon  lands  pleaded  in  abatement,  that  oBe  H.  was  co- 
tenant  with  the  plaintiff,  upon  which  issue  was  joined ;  and  at  the  trial,  the  plaintiff\:laimed  that 
the  defendant  was  estopped  from  showing  the  truth  of  his  plea,  because  of  a  former  judgment, 
whereby  the  contrary  was  estabhsbed,  it  was  held  that  the  plaintiff  should  have  replied  such 
judgment  specially;  and  not  having  done  so  when  he  might,  the  defendant  was  not  stopped. 
Howard  v.  Mitchell,  supra.  In  Adams  v.  Barnes  {supra),  the  other  branch  of  the  rule  is  illustrated. 
There  it  appeared  that  an  action  had  been  brought  by  a  mortgagee,  to  obtain  possession  of  the 
mortgaged  premises;  the  mortgagor  had  defended  on  the  ground  of  usury;  but  failing  in  kjs  de- 
fence, the  mortgagee  obtained  judgment.  Afterwards  the  mortgagor  conveyed  to  a  third  pHrsQn 
aU  his  right,  who  brought  a  writ  of  entry  against  the  mortgagee,  which  he  endeavored  to  sus\sin 


SEC.  I.J  Of  Judgments  and  Verdicts  of  Superior  Courts.  39 

by  proof  of  the  usury ;  and  it  was  held,  that  he  was  estopped  by  the  judgment  against  his  as- 
signor; and  that  the  mortgagee  might  avail  himself  of  the  estoppel  without  pleading  it.  "  The 
declaration,"  says  Jackson,  J.,  delivering  the  opinion  of  the  court  (Id.  369),  "  contains  no  intima- 
tion of  the  origin  of  the  demandant's  title ;  and  it  would  have  been  irregular  if  it  had.  The  de- 
mandant counts  on  his  own  seizin  in  fee,  and  alleges  a  disseizin  by  the  tenant.  The  latter  could 
not  know,  from  suoi  a  declaration,  that  the  demandant's  title  was  from  J.  (the  mortgagor).  He 
was  not  bound,  nor  would  it  even  be  safe  for  him  to  rely  merely  on  the  estoppel  to  J.  and  Ins 
assigns.  Under  such  a  declaration  and  the  general  issue,  the  demandant  was  at  liberty  to  shjW 
a  right  of  possession  in  himself  by  any  title,  and  any  evidence  in  his  power ;  and  the  ten  .  nt 
might  in  like  manner  rebut  the  demandant's  evidence,  and  show  a  right  of  possession  or  entry  in 
himself  If  an  estoppel,  by  judgment  or  otherwise,  made  part  of  the  tenant's  title,  it  was  no 
more  necessary  for  him  to  plead  it,  than  it  would  have  been  to  set  forth  in  a  special  plea  all  his 
title  deeds,  and  every  other  part  of  his  evidence.  A  case  might  have  arisen  out  of  this  tran-ac- 
tion  which  would  have  required  the  estoppel  to  be  specially  pleaded.  Suppose  that,  in  the  Cr^t 
suit,  the  mortgage  had  been  proved  to  be  usurious,  and  J.  had  accordingly  recovered  judgment; 
this  would  have  been  an  estoppel  to  B.  (the  mortgagee)  and  aU  persons  claiming  under  him.  I^ 
then,  he  had  assigned  the  mortgage  to  a  stranger,  and  the  assignee  had  brought  a  new  suit  on  it, 
the  assignee  ought  regularly  to  set  forth  in  his  declaration  the  mortgage  to  B.,  and  the  assignment 
of  it  to  himself.  In  such  case,  J.  would  know  that  the  plaintiff  had  no  title  but  as  assignee  of 
B.  He  might  therefore  plead  the  usury  with  a  verifieation,  as  at  common  law ;  and  if  it  was  de- 
nied by  the  plaintiff,  J.  might  rejoin  the  former  judgment  by  way  of  estoppel.  If)  instead  of  such 
rejoinder,  he  should  take  issue  on  the  replication ;  or,  if  he  should  plead  the  usury  in  ihe  manner 
provided  by  statute,  offering  to  prove  it  by  his  own  oath ;  he  would,  in  either  case,  waive  and 
lose  the  advantage  of  estoppel."    Id. 

In  Connecticut,  the  rule  has  been  laid  down  without  any  quahfication,  that  a  former  verdict 
and  judgment  are  never  conclusive,  unless  specially  pleaded  by  way  of  estoppel.  Church  v. 
Leavenworth,  4  Day's  Eep.  274.  This  case,  however,  proceeds  upon  authorities  which  do  not 
maintain  the  position  in  the  broad  manner  there  stated.  Per  Duncan,  J.,  Kilheffer  v.  Herr, 
mpra.  And  indeed,  the  same  court  apparently  disregarded  it,  at  least  to  a  very  considerable  ex- 
tent, in  the  more  recent  case  of  Betts  v.  Starr  (5  Conn.  Eep.  550).  That  was  ejectment  by  a 
mortgagee  against  the  mortgagor,  to  recover  possession  of  the  mortgaged  premises.  On  the  trial, 
the  defendant,  under  the  general  issue,  set  up  usury ;  and  the  plaintiff,  to  meet  that  defence,  of- 
fered in  evidence  the  record  of  a  former  judgment  in  a  suit  brought  by  him  against  the  defendant 
on  the  note  for  the  mortgage  debt,  to  which  the  defendant  had  pleaded  non-assumpsit,  with  no- 
tice of  the  usury,  and  in  which  the  plaintiff  recovered.  This  was  held  not  ordy  admissible,  but  con- 
clusive; and  Bristol,  J.,  deUvering  the  opinion  in  which  the  other  judges  concurred,  said :  ''Though 
verdicts  must  generally,  if  not  always,  be  specially  pleaded,  when  they  are  reUed  on  as  conclu- 
sive, yet  a  judgment  of  court,  when  properly  given  in  evidence  is  as  conclusive,  as  though  specially 
pleaded."  Id.  p.  553.  See  also  per  Peters,  J.,  in  Fowler  v.  Savage,  3  Conn.  Eep.  90,  99 :  Ca- 
naan V.  Greenwoods  Turn.  Co.,  1  Id.  1 ;  Dennison  v.  Hyde,  6  Id.  508. 

The  Virginia  coarts  at  an  early  period  inchned  to  regard  a  former  verdict  and  judgment  as  con- 
clusive, though  not  specially  relied  on  in  pleading.  Preston  v.  Harvey,  2  Hen.  &  Munf.  55 ; 
Shelton  v.  Barbour,  2  Wash.  Rep.  64.  In  a  recent  case,  however,  where  the  subject  was  inci- 
dentally mooted,  Carr,  J.,  citing  Outram  v.  Morewood  (3  East,  246),  and  Vooght  v.  Winch  [supra), 
says:  "We  know  that  even  a  judgment  between  the  same  parties,  upon  the  same  point,  and 
which,  if  pleaded,  would  have  been  it  perfect  bar,  is,  when  used  as  evidence  under  the  general 
issue,  not  conclusive  upon  the  jury,  but  only  evidence  to  be  weighed  by  them ;  the  doctrine 
being  that  though  the  party  is  estopped  if  the  matter  be  pleaded,  yet  that  the  jury,  upon  the 
general  issue,  are  not  estopped,  but  must  find  their  verdict  upon  the  whole  evidence  in  the  case, 
and  may  find  against  the  former  judgment."    Cleatpn  v.  Chambliss,  6  Eand.  Rep.  8H,  94. 

In  Indiana  also,  the  same  doctrine  hae  been  held  as  in  Cleaton  v.  Chambhss  (supra),  and  upon 
the  same  authority.     Picquet  v.  M'Kay,  2  Blackf  465. 

But  in  Maryland  the  rule  has  been  stated  as  follows:  "  That  a  verdict  and  judgment  upon  the 
merica  in  a  former  suit,  is,  in  a  subsequent  action  between  the  same  parties,  where  the  cause  of 
action,  damages  or  demand  is  identically  the  same,  conclusive  against  the  plaintiff's  right  to  re- 
cover, whether  pleaded  in  bar,  or  given  in  evidence  under  the  general  issue,  where  such  evidence 
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ig'le^ally  admissible ;  and  that  stiCh  prior  verdict  and  judgment  need' not  bs  pleaded*/ -way  of 
estoppel     Sbafer  v.  Stonebrakef,'  4  Gin  &  John.  345,  360. 

In  TfennesSee,  the  Supreme  Court  formerly  held,  that  a  judgment,  in  order  to  be  conolusiveji 
must  be  pleaded.  Edvl^ards  v.  M'Connell,  1  Cooke's  Eep.  305.  But  the  rule  has  recently  been; 
laid  down  there,  thus :  ""Where  the  decision  is  directly  upon  the  point;  it  may  be  pleaded  in  bari 
in  cases  where  special  pleading-  is  required,  and  in  other  cases  given  in  evidence  on  the  general 
issue,  as  conclusive  between  the  same  parties  on  the  same  matter,  whether  the  same  come  in 
question  directly  or  incidentally,  for  the  maxim  is  nemo  debet  bis  vexario  pro  eadem  causa.  Estill 
V.  Taul,  2  Terg.  467,  per  Peck,  J.  And  per  Catron;  J:  (Id.  471):  "I  am  of  opinion  that  verdicts 
ahdjiidgnlents  in  all  actions  where  they  are  admissible  as  evidence,  without  being  pleaded  in 
bar  as  an  estoppel,  are  equally  conclusive  of  the  fact  directly  adjudged  as  if  pleaded;" 

The  New  York  decisions  have  not  been  entirely  uniform  on  this  subject.  In  Gardner  v. 
Bnckbee  (3  Cowen's  Rep.  120),  the  laW  was  regarded  by  the  Supremei  Court  as  "well  settled," 
that  a  former  verdict  and  judgment  upota  the  same  paint;  and  between  the  same  parties,  were 
conclusive' as  evidetiee,  without  being  spefcially  pleaded;  and  in  support  of  that^  principle  they, 
rfely  upon  the  Duchess  of  Kingston's  Case,  cited  ante,  in  the  text.  Burt  v.  Stemburgh-(4 
Cowen's  Rep.  559),  is  expressly  to  the  same  import.  The  cases  of  Vooght  v.  Winch,  and  Outram 
V.  Morewood,  -were  there  adverted  to  by  counsel,  as'  nlaintaiiing-  the-  opposite  ■  doctrine,  but  the 
court  considered  the  rule  previously  laid  in  Gardner  v.  Buckbee,  too  well  supported,  both  by 
principle  and  authority,  to  admit  of  discussion.  In  Jackson  v.  "Wood  (3  Wendv  Rep.'  2T),  Marey, 
J.,  delivering  the  opinion  of  the  court,  -vrithbut  expressly  noticing  the  previous  decisions 
above  referrfed  to,  distinctly  repudiated  that  part  of  the  rule  laid-  do-wn  in'  the  Duchess  of 
Kingston's  daSe,  which  recognizes  the  conclusiveness  of  a  former  judgment,  when  offered  as 
evidence,  and  adopted  the  adverse  principle,  viz:  that  if  the  former  judgment  was  not  brought 
forward  by  plea,  it  Would  bb  inconclusive.  This  was  in  a  ease  too;  where  the  usual  course  of 
pleading  did  not  allow  the  party  relying  on  the  judgment  to  plead  the  Same ;  but  it  was  deemed 
that  circumstance  made  no  difference:  Id.  p.  41.  Afterwards  the  cause  went  before  the  Court 
Of  firrOrs,  ■rt'herfe  the  determiiiktion  of  the  Supreme  Court  was  universally  reversed.  Wood  v. 
Jackson,  g  Wendell's  Rep.  1.  This  seems  to  have  been,  however,  mainly  upon  the  ground  of 
the  Supreme  Court  having  erroneously  held,  that  evidence  aliunde  was  not  admissible  in  aid  of 
the  record  of  the  previous  suit.  The  other  point,  neverthele'Ss,  underwent  considerable  discus- 
sion, and  the  chancellor,  in  relation  to  it  said:  "There  is  a'  certain  class  of  cases  in  which  the 
party  may  avail' himself  of  an  estoppel,  by  pleading  tbe  same  in  bar  to  a  suit,  or  in  reply  to  alle- 
gations set' out  in  a  plea.  In  such'  eases,  if  he' neglects  to  make  the  objection  iU'  that  manner, 
and'pUts  the  facts  directly  in  issue,  without  pleading  the  former  verdict  or  decree  as  an  estoppel, 
tbe  jury  miiy  find  according  to  the  truth  of  the  case.  Vooght  v.  Winch,  2  Barn.  &  Aid.  Rep.  662 ; 
Trevivian  v.  Lawrence,  1  Salk.  Sep.  276.  But  this  principle  is  only  applicable-  to  those  cases 
#here  special  pleading  is  required ;  it  does  not  extend  to  actions  of  assumpsit,  where  an  estoppel, 
as  a  former  recovery  or  bar,  is  embraced  within,  and  may  be  given  in  evidesce  under  the  gene- 
ral issue.  Young  v.  Black,  7  Cranch's  Rep.  565.  Neither  does-  it  apply  to  oases  where  the 
plaintiff's  title  is  by  estoppel;  or  where  the  party  relying  upon  the  estoppel  has  had  no  oppor- 
tunity to  plead  the  same'Speeially,  as  a, bar.  Frota  these  principles  it  neeessariljr follows,  that  in 
ejeotmerit,  where  special  pleading  is  not  allowed,  the  defendant,  in  support  of  hi^  possession,  may 
give'in  evidence  any  mattfer  which  would  have  operated  as  a' bar,  if  pleaded-  by  him,  by  way  of 
estoppel,  to  a  real  action,  brought  for  the  recovery  of  the  same  premises,  or  to  an  action  of  tres- 
pass, broug:ht  to  try  the  right  to  the  same  ptoperty.  And  the  lessor  of  the  pWntiff,  on  the 
other  hand,  may  give  in  evidence  any  niatter  which  niight'have  been  replied  by  him,  as  an  estop- 
pel to  a  plea  of  title  by  the  defendant  in  a  real  action,  or  in  a  suit  fOr  trespass."  ■  Id.  p.  36, 
See  also  the  remarks  of  S'eWa'rd,  Sen.,  Id.  p:  37,  ei  seq.  The  like  doctrine  has  reeeived\a  passiog 
sanction  from  the  Supreme  Court'  and  Court  of  Erl-ors  in  two  other  eases.  Wright  v.  Butler  6 
yf'eM.  Rep.  284,  288,  289;  Lawrence  v.  Hunt,  10  Id.  80,  83.  ^ 

(A  record  imports  absolute  verity,  and  cannot  be  contradicted.  McCarthy  v.  Marsh  \  Seld. 
2!63 ;  Douglass  v.  -Wickwire,  19  Conn.  489.  Where  a  point  has  been  once  litigated  between  the 
parties  to  the  suit,  it  cannot  be  again  brought  ih  question.  "White  v.  Coatsworth  2  Seld.  \37  • 
Erhbufy  v.  Conner,  3  Comst.  5-22;  Doty  V.  Brown,  4  Id.  71.     The  aaffiie  rule  prevails  in  eqiUty 
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the  damage  of  his  mill;  this  was  the  second  action,  for.  the  game  cause; 
the  first  action  was  tried  a  year  before,  when  the  verdict  was  for  the 
defendant ;  the  cause  of  action,  namely,-  the  widening  of  the  water  channel 
(which  was  the  same  cause  of  action  in  both  cases),  took  place  nearly  three: 
years  before  the  first  trial.  The  defendant  pleaded  the  general  issue  in  the 
second  action,  and  gave  in, evidence  the  verdict  in  the  first  action  as  conclu- 
sive. It  was  admitted,  but  not  as  conclusive,  and  the  trial  proceeded.  On  a 
motion  afterwards  for  entering  a  nonsuit  for  this  ruling,  the  Court  of  King's 
Bench  held,  that  the  verdict  and  judgment  in  the  first  action  were  not  cou' 
elusive,  but  only  evidence  for  the  consideration  of  the  jury.  Holroydj,  J., 
stated  very  clearly  the  principle  applicable  to  this  case :  "  There  wene.two 
modes,"  he  said,  "by  either  of  which  the  defendant  mighti defend  himself; 
There  having  been  a  former  action,  in  which  he  had  succeeded,  he  might 
have  alleged  that  he  was  not  to  be  called  upon  again  to  defend  himself  for. 
the  same  cause.  If  he  chooses  to  adopt  that  mode  of  defence  he  must 
plead  it  in  bar,  and  say  that  the  other  party  is  not  at  liberty  to  call  upon 
him  to  answer  again  that  which  he  had  before  called  upon  him  to  do, 
when  a  verdict  was  given  in  hiS'  favor.  I:^  however,  he  declines. that 
mode  of  defence,  and  submits  to  answer  for  the  cause  of  action  allegedj 
and  defends  himself  by  saying  that  the  plaintiff  has  no  cause  of  action,  he. 
then  leaves  the  question  to  the  jury,  and,  they  are  to  try,  not  whether 
there  was  a  former  action  for  the  same  cause,  but  whether  the  plaintiff  has 
^ch  a  ground  of  action  as  he  alleges  in  his  present  dbclaration.  A  party 
may  have  matter  which  he  may  either  give  in  evidence,  or  which,  if 
pleaded,  would  be  an  estoppel ;  but  when  he  puts  it  to  the  jury  to  find 
what  the  fact  was,  it  is  inconsistent  with  the^  issue;  which  he  has  joLnedj. 
for  him  to  say  that  the  jury  are  estopped  finm'  going'  into  the  inquiry: 
He  may,  however,  use  the  former  verdict  as  evidence  to  guide  the  jury 
who  are  to  try  the  second  cause,  to  a  conclusion  in  his  fevor ;,  but  if,,  not- 
withstanding the  prior  verdict  and  judgment,  the- jury  think  the  case  is 
with  the  plaintiff,  they  are  not  estopped  from  finding  the-  verdict  accord^ 
ingly."'(l)  And  Bayley,  J.,,  after  observing  that  the  question  raised  upon 
the  issue  of  guilty  or  not  guilty,  in  an  action  on  the  ease,  was  whether  thiQ 
plaintiff  had  or  had  not  any  cause  of  action  at  the  time  of  the  commeneee 
ment  of  the  suit ;  that  the  jud-gmentfor  the  defendant  in  a  former  actioni 
for  the  same  cause,,  did  not  necessarily  prove  that  the  plaintiff  had  no  cause 


(iBiurhaDS  v.  Van  Zandt,  3  Seld.  523);  and  in  regard  to.  the  records,  of  a,  court  in  another  statfj. 
having  jurisdiction  of  the  cause.  Dobaon  v.  Pearee,  2,  Eeman-  R.  156.  The;  like  effect  is  fte- 
qjiiently  gi.ven  to  a  record  where  the  parties  were  not,  the  same,  aa,  where  the, judgment, -wa*  re- 
covered against!  the  sheriff  for  the  misconduct  of  Ms  .deputj,,  and  tlie.  latter  had  an  ogpqrtupitjf  to 
defend  the  suit,     Thomas  v.  Hubbell,  18  Barb,  9.) 

(1)  2  B.  &  A.  67,1.  The  learned  judge  referred  to  Treviyian  v.  Lawrence  (SaUc.  2te;  S.  C,  2, 
M  Raynu,  lOTl),  vnhare  it  wasiheid  that  if  a  party  toU  not  rely  op  the  estoppel  when,  he  i»aj!, 
but' takes  issue  on  the  fact,  the  jmiy  shall  not  be^boundibjj  thB-estoppeJ,,  for  theijf  are,  to  fia4  ti*a 
truth  of  the  fact. 
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of  action,  and  that  it  decided  nothing  unless  by  way  of  estoppel,  added, 
that  in  Outram  agt.  Morewood,(l)  where  this  subject  was  fully  considered, 
Lord  EUenborough,  C.  J.,  took  this  distinction,  and  stated  expressly  that 
a  former  j  udgment,  if  properly  pleaded  by  way  of  estoppel,  would  be  con- 
clusive, but  if  only  offered  in  evidence,  it  would  not  be  so.(2) 

In  Doe  agt.  Huddart,(8)  the  Court  of  Exchequer  decided  that  a  judg- 
ment in  an  action  of  ejectment  is  not  conclusive  evidence  of  title  in  an 
action  of  trespass  for  mesne  profits,  unless  pleaded  by  way  of  estoppel ; 
and  such  a  judgment  having  been  received  as  conclusive,  the  court  granted 
a  new  trial.  The  case  was  decided  on  the  general  principle,  that  if  the 
form  of  the  pleadings  be  such  that  the  case  goes  to  the  jury,  they  are  not 
estopped  to  find  the  truth; (4)  and  the  court  relied  on  the  authority  of 
Vooght  agt.  Winch,  as  clearly  establishing  the  rule,  that  a  judgment  be- 
tween the  same  parties  is  not  conclitsive,  unless  pleaded  as  an  estoppel.(5) 


(1)  Supra,  p.  35. 

(2)  2  B.  &  A.  670. 

Note  269.— S.  P.  See  Bull.  N.  P.  222 ;  Swift's  Ev.  1*7,  et  seq. ;  Betts  v.  Starr,  5  Conn.  Rep. 
550,  et  seq.,  per  Bristol,  J. 

A  special  verdict,  which  has  been  set  aside,  because  a  fact  was  not  sufficiently  found,  cannot 
be  given  in  evidence  upon  a  second  trial  of  the  same  cause.  "  The  second  trial  should,  as  far  as 
possible,  be  conducted  as  if  no  prior  trial  had  taken  place."  Mahpney  v.  Ashton,  i  Har.  & 
M'Hen.  322. 

In  another  case,  the  defendant  offered  in  evidence,  the  admission  of  the  plaintifif's  counsel  in 
the  special  verdict  taken  at  the  former  trial,  to  prove  the  existence  of  a  mortgage.  Chase,  J. ; 
"  Facts  are  often  admitted  and  stated,  for  the  purpose  only  of  bringing  a  particular  point  of  law 
before  the  court.  As  the  finding  of  the  jury,  in  the  special  verdict,  was  on  the  admissions  of 
counsel,  it  is  not  evidence  to  prove  the  existence  of  the  mortgage."  Affirmed  on  appeal  Dor- 
sey  V.  Gassaway,  2  Harr.  &,  Johns.  402. 

(3)  2  C,  M.  &  R.  316,  overruling  Aslin  v.  Parkin  (2  Burr.  665),  upon  the  point  that  the  judg- 
ment, not  pleaded,  was  conclusive  as  evidence. 

(4)  By  Alderson,  B.,  2  C.  M.  &  R.  320. 

(5)  Note  210. — In  an  action  for  mesne  profits,  the  record  of  the  ejectment  siiit  is  conclusive  evi- 
dence of  title  in  the  plaintiff,  from  the  time  of  the  demise  laid  in  the  declaration.  Graves  v. 
Joice,  5  Cowen's  Rep.  261 ;  Van  Alen  v.  Rogers,  1  John.  Cas.  281 ;  Benson  v.^atsdorf,  2  John. 
Rep.  369;  Brown  v.  Abeel,  3  Id.  481  ;  Laugendyck  v.  Burhans,  11  Id.  461;  Jpckson  v.  Stone, 
13  Id.  44t ;  Jackson  v.  Hills,  8  Ooweu'a  Rep.  290 ;  Dewey  v.  Osborne,  4  IJ.  329 ;  Den  v. 
M'Sham,  1  Green's  Rep.  35.  If  the  plaintiff  in  the  suit  for  mesne  profits  claims  for  occupation 
previous  to  the  demise,  the  defendant  may  dispute  his  title  at  that  time,  but  not  ajter.  Jackson 
V.  Randall,  11  John.  R.  405;  West  v.  Hughes,  1  Har.  &  John.  514.  Nor  can  he  dispute  the 
fact  of  his  being  in  possession  at  the  time  of  the  commencement  of  the  ejectment  snjt  (Bailey  v. 
Pairplay,  6  Binn.  Rep.  450);  or  question  the  extent  of  the  plaintiff's  title,  as  by  showiSg  that  the 
ejectment  was  for  only  a  portion  of  the  premises  recovered  (Graves  v.  Joice,  5  Cowan's  Rep. 
261);  but  he  may  show  that  the  plaintiff  received  the  rents  and  profits;  for,  in  tliaicase,  he 
would  be  absolved  from  all  liability  for  such  rents  and  profits.     West  v.  Hughes,  supra.   \ 

There  is  no  distinction  in  ejectment  between  a  judgment  by  default  and  one  obtaineS  upon 
verdict,  so  far  as  its  effect  is  concerned.  In  the  one  case,  the  right  of  the  plaintiff  is  confessed 
and  in  the  other  it  is  tried  and  determined.  Baron  v.  Abeel,  3  John.  Rep.  481 ;  Aslin  v.  Pa\kiu 
cited  in  the  text;  Goodtitle  v.  Tombs,  3  Wils.  118;  Bradford  V.Bradford,  5  Conn.  Rep.^l! 
A  recovery  for  mesne  profits  does  not  bar  an  action  of  trespass  quare  clauswm  fregit,  for  iiyurfes 
done  by  the  same  defendant  to  the  premises  during  the  same  period.  Gill  v.  Cole,  1  Ear.  t 
John.  403. 
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la  the  case  of  Doe  agt.  WrigbtXl)  an  action  of  trespass  for  mesne  profits, 
the  defendant  pleaded,  1,  that  the  plaintiff  was  not  possessed  modo  et 
forma ;  2,  liherum  tenemenium  ;  the  plaintiff  replied,  by  way  of  estoppel,  to 
each  plea,  a  recovery  in  ejectment  for  the  same  premises,  on  a  demise 
which  would  cover  the  possession  averred  in  the  declaration  in  this  ac- 
tion ;  the  defendant  rejoined,  no  writ  of  execution  issued,  and  writ  of 
error  still  pending,  &c.,  to  which  there  was  a  general  demurrer ;  the 
Court  of  King's  Bench  decided  that  the  replications  were  good  by  way  of 
estoppel,  and  that  the  rejoinders,  alleging  the  pendency  of  a  writ  of  error 
in  the  House  of  Lords,  would  not  destroy  their  elfect,(2) 

It  appears  from  the  cases  above  cited,  that  one  part  of  Lord  Chief  Jus-, 
tice  De  Grey's  judgment,  which  states  that  a  judgment  of  a  court  of  con- 
current jurisdiction  directly  upon  the  point,  between  the  same  parties, 
upon  the  same  matter  directly  in  question  in  another  court,  is,  as  a  plea, 
a  bar — or,  as  evidence,  conclusive,  has  been  qualified  and  restricted  by  later 
decisons.  The  rule  now  settled  is,  that  a  judgment  in  such  cases,  though 
admissible  in  evidence,  is  not  conclusive ;  and  that  it  will  not  be  conclu- 
sive unless  pleaded  by  way  of  estoppel.(3) 


(1)  10  A.  &  B.  163. 

(2)  See  also  Magrath  v.  Hardy,  4  K  C.  ^82,  cited  imfra,  Sect.  5. 

(3)  It  has  been  suggested  in  argument,  in  the  case  of  Doe  v.  "Wright  (10  A.  &  E.  Ill) — and  the 
suggestion  has  been  adopted  by  Mr.  Smith,  in  his  remarks  on  the  Duchess  of  Kingston's  Case  in 
his  Selection  of  Leading  Cases,  Vol.  2,  p.  445 — that  the  decisions  in  Vooght  t.  Winch,  Magrath  v. 
Hardy  (infra),  and  Doe  v.  Huddart,  are  reconcQable  with  the  part  of  Lord  Chief  Justice  De  Grey's 
judgment  above  referred  to,  by  holding  a  judgment  to  be  conclusive  as  evidence,  when  the  party 
who  relies  on  it,  has  no  cpportimiiy  of  pleading  it — and  not  to  be  conclusive,  where-  the  party 
elects  to  refer  the  fact  to  the  jury,  when  he  might  have  pleaded  the  estoppel ;  in  other  words,  by 
substituting  for  the  words  in  the  text  above  written  in  italic  the  following :  "is,  when  pleaded,  a 
bar — and  when  it  camwt  be  pleaded,  coricktsive  as  evidence."  But  this  would  be  to  impute  to  De 
Grey,  C.  J.,  great  want  of  precision,  in  a  judgment  remarkable  for  precision  and  accuracy  of  defi- 
nition. The  construction  which  has  always  been  put  upon  the  words  of  the  lord  chief  justice 
must  surely  be  tlie  true  meaning — namely,  that  the  judgment  is,  when  pleaded,  a  bar,  and  when 
not  pleaded,  conclusive  as  evidence.  And  this  statement  may  be  explained  by  the  fact,  that  at 
time  when  the  opinion  was  pronounced,  there  were  recognized  decisions,  and  reported  dicta  of 
judges, 'which  held  that  such  judgments  would  be  conclusive  as  evidence,  though  not  pleaded. 
See  AsUn  v.  Parkin,  2  Burr.  666,  supra,  p.  42,  n.  3.  It  is  certain  that  the  proposed  construction 
cannot  now  be  adopted,  after  the  decisions  in  the  cases  above  stated.  See  also  Doe  d.  Strode  v. 
Seaton,  2  C,  M.  &  R.  728. 

Note  Sll. —  he  principal  reason  assigned  for  Lord  Mansfield's  decision  in  Sir  P.  Evelyn  v. 
Haynes  (3  Bast,  365),  cited  in  the  seventh  edition  of  the  text,  is,  "that  no  issue  was  taken  in 
the  first  action  upon  any  precise  point."  This  doctrine  has  been  followed  by  some  American 
cases.  In  Standish  v.  Parker  (2  Pick.  Rep.  20),  an  action  on  the  case  was  brought  for  obstruct- 
ing a  way,  claimed  by  the  plaintiff  as  appurtenant  to  his  land ;  the  general  issue  was  pleaded  by 
the  iefendant,  and  a  verdict  found  for  the  plaintiff.  Afterwards  the  defendant  petitioned  for  a 
nev  trial,  which  the  court  inclined  to  grant,  provided  the  verdict  and  judgment  in  that  suit  could 
be  made  to  conclude  the  petitioner  in  a  new  action  for  a  continuance  of  the  supposed  injury. 
They,  however,  on  examination,  came  to  a  different  opinion,  and  held  that  nothing  was  finaUy 
determined  by  the  verdict,  save  the  damages  for  the  uiterruption  covered  by  the  declaration ; 
and  that  in  a  new  suit,  the  petitioner  noight  contest  the  respondent's  right  to  the  easement  in 
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question,  withithe  same  freedom  as  i1  no  verdict  had  been  reniiered  relating  to  the  matter.  "  The 
principle  adopted,"  says  Parker,  C.  J.,  delivering  the  opinion  of  the  courty  "  is,  that  in  actions  of 
trespass,  or  for  torts  generally,  nothing  is  conclusively  settled  but  the  point  or  points  put  directly 
in  issue.  Thus,  in  trespass,  upon  not  guilty  pleaded,  the  title  is  not  concluded,  though  if  the  title 
is  put  in  issue  by  plea  of  soil  and  freehold,  the  verdict  will  be  conclusive  in  another  action  of 
trespass,  for  an  injury  done  to  the  same  land.  So  in  .actions  on  the  case  for  interruption  of  lights 
amd  other  easements,  on  the  general  issue,  the  title  is  not  settled,  though  if  the  defendant  pleads 
a  title  in  bar,  and  issue  is  taken  on  it,  the  verdict  sha,ll  settle  that  point  for  future  actions."  S. 
P.,  see  Smith  v.  Sherwood,  4  Conn.  Rep.  276,  per  Hosmer,  0.  J. ;  Church  v.  Leavenworth,  4 
Bay'sRep.  2M,  277,  per  Swift;  J.;  Id:  281,  per  Baldwiui  J.;  Richmond  v.  Hays,  2  Penn.  Rep. 
492,  49S,  per  Kirkpatrick,  C.  J. ;  Cowles  v.  Harts,  3  Conn.  Rep.  516.  And  in  Ryer  v.  Atwater 
(4  Day's  Rep.  431),  Swift,  J.,  says,  "that  when  there  are  several  distinct  facts,  which  constitute 
the  points-  contested  between  the  parties,  no  authority  can, be  found  that  will  warrant  the  admis- 
sion of  a  verdict,  as  evidence  to  prove  one  of  the  several  facts  put  in  issue.  In  the  cases 
reported  the  verdict  goes  to  the  whole  point  in  issue,  and  not  to  a  partof  the  facts." '  Id.  434. 

Thus  much  is,  perhaps,  true,  that  when  a  judgment. is  .used  in  pleading  as  a  iechmcal  estoppel, 
or  is  relied  on  by  way  of  evidence  as  something  conclusive,  per  se,  between  .the  parties,  it  must 
appear,  by  the  record  of  the  prior  suit,  that  the  particular  controversy  so  sought  to  be  precluded 
was  there  necessarily  tried  and  determined.  In  other  words,  if,  in  such  cases,  the  former  record 
clearly  shows  that  the  judgment  to  which  this  effect  is  ascribed  could  not  have  passed  without 
deciding  a  particular  matter,  it  will  be  considered  as  having  settled  that  matter  for  all  future 
actions ;  but  otherwise,  not.  Hence,  a  verdict  and  judgment  for  the  defendant,  on  the  general 
issue  pleaded,  in  which  the  plaintiff  claimed  damages,  consequent  upon  the  defendant's  act  in 
wrongfully  raising  his  mill  dam,  will  not  estop  the  plaintiff  from  alleging  the  same  act  as  the 
occasion  of  damages  subsequently  sustained.  For  the  finding  in  the  former  action  may  have 
been  on  the  ground  that  the  plaintiff  was  not  injured  by  the  raising  of  the, dam,  or  hajl  released 
his  cause  of  action,  or  had  given  the  defendant  permission,  to  do  the  act  oomplainedi  o^  &c.,  and 
did  not  necessarily  determine  the.  defendant's  right  to  raise  his  dam  and  continue  it  in  that  state. 
Shafer  V.  Stanebraker,,  4  Gijl  &  John.  345,  356,  356.  So,  in  Maine,  a  verdict  and  judgment  in 
favor,  of  the  tenant,,  upon  the  general  issue  in  a  writ  of  entry,  is  not  conclusive  evidence,  per  se, 
of  title  in  him;  for  the, statute  (1,826,  oh.  344)  haying  declared  that  such  plea  shaU  not  be  taken 
a^  an  admission  of  the  tenapt's  .sgizin,;  and  possession,  it|may  be  that  he  prevailed  because  he  was 
i^t,  prov:ed.ia,  possessiqn,.  Cutts.v.  King,  5  Gieepl.  Rep.  482.  See 'Vaugl<an  v,  The  Conimon,- 
wealth,  2.  Virg.  Qas.  273.  But  a,  former  verdict  and  judgment  for  the  plaintiff,  in  replevin  on  the 
igsufiof  BO  rent  in  arrear,-is  a.bar.to  an  actjou;  for,  use  and  occupation  for  the, 'same  rent. for  which 
djatress  was.  made.;  aiud,  indeed,  to i  every  action  where  'the  rent  is  again 'demanded.  Cist  v. 
Zeigler,  16  Serg.  4  Eawle,  282.  These,  a^e  principles  upon  whiph  most\of  our  American 
authorities  seem  to  unite..  See  Spooner  v.  Davis,  7  Pick.  Rep.  147.;  Ifelyin,  v^  Whiting,  Id.  7.9- 
Qleaton  v.  Chaaibljss,  6.  Rand.  86 ;  Smith  v.  Sherw.ood,  4, Conn,  Rep,  276  ;  Rjer  v.  Atwater,  4 
Dpy'sRep,  433:;  Green  v>  Thompson,  6  Gr^enl.  Rep.  224;  ^^uaiin  y.  Paterson,  6^  Serg.  & 
Rawle,  2;78;  Burt  v.  Plfice,  4  Wendj  Rep.  59  J  ;  Ki^iefifer  f.  Herr,  16  Serg.  fc  Rawlp,  319; 
■TCpod,  V.  JacksoA,  8  Wend.  Bept  1,  36,  45 ;  Lawrence  v.  IJujjt,  10  Id.  80,  82,  83,  Jer  Kelson,  J, 
See,  ajs0.  Res,  v.  Knaptoft,,  4  DqwL  &  %1.  469,  S.  P. ;  Bra4ford  v.  Bradford,,  5  Col^n.  Rep.  12,7  ; 
Sletts.v.  Stftry,  Id.  550;,  Denuiaon  v.  Hyde,  6  Id.  508,;  Hopkins  v.  Lee,  6  Whe^t.  Rej.  109.  Bjit 
Standish  v.  Parker  {supra),  and  Sir  F.  Evelyn  v.  Haynes,  have  undeniably  gone  mu\jh  further; 
indeed,  we  fear  tbat,  sjaouldi  thps^  ,a(ljudications  bei  generallj  Sfipctioned,  they  will  so  Astrict,  that 
^lutary  aisiom„Qf  leg^  policy,,  "  jiemo  debet  Us  venwi  pro  efujem  causa,"  as  to  leave  it  li\tle  njore 
ttian  a  mere  specula,tiv.6  value.  Let  it  bp  observed,  that  ifx  both  cas?s  the  fapts  ^ssenti^  to  the 
plaiutiff.'s  right  were  chftPgqd  in  tjfe  respective  declarations,  apd  put  in,is?ue  by  the,  general  plea 
of  not,  guilty.  The  jury  could,  not  have  found  as  they  did  in  eitjapr  esse,  without  naxtsarily 
ie&Him  that  tlje,  fa,cts,  thus  alleged  oij  oiie  side  apd  denied  on  the  other  were  true.  The  clam  of 
right,  tljerefstie,  oathe  part.o{the.plaip]tiff8,had,  in  every  legitimate  sense,  been  distinctly  p\t  iu 
i?SUei  and  dij'eetly  deterjpinedj  all  this  appeaj-,ed,  unequivocally  apd  expije^sly  from  the  recorQof 
the,tbrmeij  suit^r^a,!!"}!  to  say  thtvttjie  judgment  rendered, therein  should  be  inconclusive,  becaute 
the  issiw,  waa,  ngt  upon  a  "sr^m  point,"  appears  ts.v^^  to  be  fprsaliing  the,  substance  forT 
^i^idaw^    A  better  gicouud  fqr  Lord,  Mansfipld'^  opinion  "  might,  perhaps,  be  found  in  the  sug- 
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gestion  that,  althoilgh  the  finding  of  the  jury  did  assert  the  riglit  to  exist  in  the  plaintiff  at  the 
time  of  its  violation,  for  which  indemnity  is  recovered  in  the  first  suit;  yet,  that  it  does  not 
irresistibly  follow  that  its  existence  continued  during  the  time  of  the  injury.  complained.oP  in  the 
second."  See  per  Dorsey,  J.,  Shafer  v.  Stonebraker,  4  Gill  &  John.  346,  357,  358.  i  Saob  appears 
to  be  the  doctrine  in  Massachusetts,'  as  settlfed  since  Standish  v.  Parker  (supra),  on  the  same;  par- 
ties coming  before  the  court  in  a  subsequent  suit,  for  a  continuance  of  the  like  obstruction.  At 
the  trial,  before  Wilde,  J.,  the  former  record  was  offered,  but  rejected,  because  the  trial  there  was 
had  on  the  general  issue,  and  the  right  of  way  not  put  directly  in  issue  by  the  pleadings.  On 
motion  for  a  new  trial,  the  plaintiffs'  counsel  Contended  that,  as  the  plaintiffs  in  the  former  suit 
could  not  have  recovered  in  that  action  without  proving  aright  of  way  in  them,'the  judgment 
was,  therefore,  sufficient  to  throw  the  burden  on  the  other  side,  to  show  that  this  right  had  been 
divested  or  the  obstruction  removed.  The  defendant's  counsel  relied  on,Star8dish  v.  Parker 
(sstpra),  without  citing  any  other  authority;  and^er  Omriam,  "for  the  reason  rassigned  by  the 
plaintiffs'  counsel,  we  think  the  retord  in  the  former  action  was  admissible  evidenee,.  though  not 
conclusive.''  Parker  v.  Standish,  3'Pick.Kep.  288,  289.  Accordingly,  a  new  trial  was  granted_ 
If  the  court  intended,  as  we  believe  they  did,  to  adopt  the  proposition  advanced  bythaplaintiffai 
counsel,  viz :  that,  in  order  to  avoid  the  effect  of  the  former  judgment,'  the  defendant  must  show 
that  the  right  there  established  had  been  divested,  or  the  obstruction  removed ;  then  we  are  at 
liberty  to  suppose  that '  they  meant  to  be  understood'  as  holding,  .also,  that  the  former,  judgment 
was  conclusive  upon  the  existence  of  the  right  claimed  at  the  tune  to  which  the  judgment  relatedi 
and  prima  facie  evidence  only  of  its  continuance.  And  w6  have  heard  it  intimated  that  Lord 
Mansfield's  opinion,  in  Sir  F.  Evelyn  v.  Haynes,  should  be  construed  in  this'way ;  but  the  state- 
ment of  that  case  by  Lord  Ellenborough,  in  3  East,  365,  will  hardly  admit  of  suoh.a  construction. 
There  the  former  judgment  is  reported  to  have  been  held  not  conclusive  upon  the  right  of  the 
plaintiff,  became  it  could  not  have  been  used  in  pleading  by  way  of 'estoppel;  and  it  could  not 
have  been  so  used,  because  "  no  issue  was  taken  in  the  first  action  .upon  any.  precise  point."  It  is 
proper  to  infer,  therefore,  that  if,  instead  of  pleading  not  guilty  in  the  first  suit,  the  defendant  had 
specifically  put  in  issue  the  precise  point  of  right  claimed  by  the,plainllff,and  that.. alone,  the 
judgment  would  have  been  pleadable  by  way  of  estoppel,'  and  hence  conclusive.  And,  yet  the 
same  thing  might  stiU  be  said,  viz:  that  it  did  not  follow  that  such  right  continued  to  the  time  of 
the  second  obstrnctioa  of  the  watercourse.  How  does  this  case  agree  with  the  one  of  Strutt  v_ 
Bovingdon?  5  Esp.  N.  P.  C.  56.  That  was  an  action  against  B.  and  others,  for  diverting  water 
from  the  plaintiff's  mUls.  On  the  trial,  the  plaintiff  gave  in  evidence  a  former  action,  brought 
many  years  before,  by  the  same  plaintiff,  against  B.  (under  whom  the  defendants  justified),  for 
similar  injuries  to  those  complained  of  in  the  latter  suit,  in  which  the  plaintiff  relied  on  the  same 
right  and  recovered.  We  do  not  learn  from  the  report  that  there  was  anything  Uke.a  "precise 
point"  in  issue,  or  'in  other  words,  an  issue  joined  upon  the  specific  question  of  right,  .and  that 
exclusively,  appearing  upon  the  record  of ■  the  former  judgment;  and  yet,  notwithstanding  the 
objection  that  the  defendants  were  not  the  same  in  both  suits.  Lord  Ellenborough  said,  ''he 
should  think  himself  bound  to  tell  the  jury  to  consider  it  as  conclusive  of  the  rights  of  the  par- 
ties." So  Mr.  Starkie  lays  down  the  doctrine,  that  it  is  not  necessary  that  the  fact  to  beproved 
'by  the  record  should  have  beensolelyand  specifically  put  in  issue  on  the  former  trial;  it-isrsuffi- 
cient  if  it  was  a  fact  essential  to  the  finding  of  that  verdict ;  and  he  cites  Rex  v.  Pan  eras  (Peafce's 
Gas.  219),  vhere  a  verdict v  against  a  division  of  a  parish  for  not  repairing  a  road  was  held  after- 
Ward  cone'usive  as  to  the  obligation  to  repair,  although  the  verdict  also  included  another  faet, 
■  viz :  that  the  road  was  out  of  repair  (2  Starkie's  Ev.  200),  "  if  judgment  be  given '  against  the 
parish,  whether  after  verdict  upon  not  guilty,  or  by  default,  the  judgment  will  be  conclusive 
evidence  that  the  whole  parish  is  bound  to  repair,  unless  fraud  can  be  shown."  2  Saund.  Rep. 
159  a  n.  10.    See  ante,  note  261,  and  the  cases  there  cited. , 

Wiiely  different  from  Sir  P.  Evelyn  v.  Haynes,  and  Standish  v.  Parker,  is  the-doetrme  held 
in  New  York.  The  courts  there  have  not  even  restricted  the  conclusiveness  of  former  judg- 
ments to  cases  where  the  record  shewed  that  the  point  sought  to  be  bound  by  it  was  necessarily 
dftei'mined;  but  have  given  to  the  principle  a  stUl  broader  range  and  a  more  efficient  operation. 
ThuSjin  Gardner  v.  Buckbee  (3  Cowen's  Eep.  120),  two  notes  hadbeen  given  upon  the  sale  of 
a  vessel ;  one  of  the  notes  had  been  prosecuted  in  the  Marine  Court  of  the  city  of  New  York, 
where  t  he  defendant  pleaded  the  general  issue,  and  gave  notice  of  a  total  failure  of  consideration 
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because  of  fVaud  in  the  sale  of  the  vessel,  and  on  that  ground  succeeded  in  his  defence.     After- 
ward the  second  note  was  prosecuted,  and  on  the  trial  the  defendant  offered  in  evidence  the 
record  of  the  former  suit.    The  Supreme  Court  held  that  the  record,  with  proof  alimide  that 
fraud  in  the  transaction  was  the  ground  upon  which  the  verdict  was  founded,  were  conclusive 
against  the  plaintiff.     Woodworth,  J.,  who  delivered  the  opinion,  adopts  the  rule  laid  down  \>j 
De  Grey,  Ch.  J.,  in  The  Duchess  of  Kingston's  Case,  and  then  says:  "  I  am  not  aware  that  it 
has  been  departed  from  by  our  courts.     Tlie  general  principle  does  not  appear  to  be  controverted 
by  the  counsel  for  the  defendant  in  error ;  but  it  is  urged  that  the  judgment  in  the  Marine  Court 
does  not  affirm  any  particular  fact  in  this  issue,  but  is  general  and  indefinite ;  and  that  from  the 
language  of  the  record,  it  cannot  be  inferred  whether  the  two  cases  were  founded  on  the  same 
or  a  different  state  of  facts.    It  is  true  the  record  merely  proves  the  pleadings,  and  that  judgment 
was  rendered  for  the  defendant.    "Without  other  proof,  it  would  not  make  out  a  defence.    The 
record  shows  that  it  was  competent  on  the  trial  to  establish  the  fraud  of  the  plaintiff.     Whether 
fraud  was  made  out,  and  whether  that  was  the  point  upon  which  the  decision  was  founded,  must 
necessarily  be  proved  by  evidence  extrinsic  the  record.     To  do  so  is  not  inconsistent  with  the 
record,  nor  does  it  impugn  its  verity.    The  jury  must  have  passed  upon  the  fraud.    It  was  di- 
rectly in  question.    Scott  testifies  that  the  unseaworthiness  was  not  disclosed  at  the  time  of  the 
sale  to  the  defendant.     The  inquiry  then  was  solely  directed  to  the  question,  was  the  vessel  un- 
seaworthy,  and  had  the  plaiutiff  knowledge  of  that  fact  when  he  sold  ?     By  the  finding  of  the 
jury,  both  propositions  are  affirmed.     The  judgment  became  conclusive  between  the  parties  on 
these  points,  and  is  an  effectual  bar  to  the  action  to  recover  the  residue  of  the  consideration 
money."     Id.  126,  127.     So  also  in  Burt  v.  Stemburgh,  4  Cowen's  Rep.  559.     That  was  an  ac- 
tion of  trespass,  qvare  clausum  fregii,  in  which  the  defendant  claimed  title  to  the  premisea     At 
the  circuit  the  plaintiff  offered  a  record  of  a  former  suit  for  a  trespass  upon  the  same  premises, 
in  which  the  plaintiff  had  recovered ;  and  accompanied  it  with  parol  evidence,  to  show  that  the 
defendant  on  that  occasion  set  up  the  same  title  relied  on  by  him  in  the  latter  suit.     The  judge 
decided  that  such  record  and  evidence  were  conclusive  as  to  the  plaintiff's  title,  and  the  Su- 
preme Court  sustained  the  decision.     It  was  there  put  upon  the  ground  that  the  record,  together 
with  the  evidence  aliunde,  showed  that  the  former  verdict  must  have  turned  on  the  point  of 
title — the  precise  question  which  the  defendant  sought  again  to  agitate.     "  The  decision  of  the 
judge,"  say  the  court,   "  that  the  former  recovery,  and  the  evidence  otfer^  by  the  plaintiff,  were 
conclusive  evidence  of  the  plaintiff's  title,  must  be  understood  as  having  been  made  after  the 
defendant  had  disclosed  the  defence  and  title  on  which  he  relied ;  and  as  determining  nothing 
more  than  that,  in  relation  to  that  title,  the  recovery  and  evidence  were  cbnclusive."     But  the 
defendant  might  have   shown,  if  ho  could,  that  he  had  acquired  title  since  the  former  trial,  or 
any  title  other  than  that  which   had  been  passed  upon  at  the  former  trial.     Id.  563,  564.     These 
cases  were  succeeded  by  Jackson  v.  Wood  (3  Wend.  Rep.  27),  where  the  samp  court,  apparently 
without  adverting  to  their  previous  decisions,  held,  that  to  make  a  record  eviijence  to  conclude 
any  matter,  it  must  appear  from  the  record  itself,  that  such  matter  was  in  issue,  ind  that  evidence 
aliunde,  to  show  what  came  in  question  under  it,  was  inadmissible.     The  leading  authorities  re- 
lied on  by  Maroy,  J.,  who  delivered  the  opinion,  are  Sintzenick  v.  Lucas,  1  B^.  N.  P.  C.  43 ; 
Manny  V.  Harris,   2  John.  Rep.  24;  Smith  v.  Sherwood,  4  Conn.   Rep.  276;   Ryei  v.  Atwater  4 
Day's  Rep.  433 ;  Outram  v.  Morewood,  3  East,  346,  most  of  which  do  measurably,  and  some  of 
them  expressly,  countenance  the  result  at  which  he  arrived.     But  afterward,  thexease  coming 
before  the  Court  of  Errors,  the  judgment   of  the   Supreme  Court  was  unanimou^y  reversed 
(Wood  V.  Jackson,  8  Wend.  Rep.  9);  thus  restoring  in  effect  the  previous  adjudications  of  Gard- 
ner V.  Buokbee,  and  Burt  v.  Sternburgh,  mpra.    The  New  York  doctrine,  then,  maylje  stated 
thus:  that  a  verdict  and  judgment  are  conclusive  upon  any  matter  legitimately  within  flie  issue 
and  necessarily  and  directly  found  by  the  jury ;  and  that  where  the  record  itself  does  n(it  show 
that  the  matter  was  necessarily  and  directly  found,  evidence  aliunde,  consistent  with  such  lecord 
may  be  received  to  prove  the  fact.    If  the  matter  was  not  within  the  issue,  and  could  not  rMitly 
have  been  litigated  in  the  former  action,  parol  evidence  will  not  be  allowed  to  show  that  it'was 
passed  upon  ;  and  so,  even  though  the  matter  might  properly  have  been  controverted  in  \}i6 
fjrmer  suit,  if  it  be  not  shown  that  the  verdict  and  judgment  necessarily  involved  its  considen- 
tion  and  determination,  it  will  not  be  concluded.    Lawrence  v.  Hunt,  10  Wend.  Eep.  80.     Sets 
a/lite,  note  262. 
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Judgment  not  evidence  as  to  collateral  matters. 

It  is  to  be  remembered  also  that,  as  stated  by  Lord  Chief  Justice  De 
Grey,(l)  no  judgment  is  evidence  of  any  matter  which  came  collaterally 
in  question,  though  within  the  jurisdiction  of  the  court  by  which  the  judg- 
ment was  given^ — nor  of  any  matter  incidentally  cognizable — nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment.(2) 

Stranger  may  dispute  judgment  aa  fraudulent. 

Further  it  is  to  be  observed,  that  wherever  a  judgment  is  sought  to  be 
used  against  a  stranger,  it  will  be  open  to  him  to  show  that  it  was  ob- 
tained hj  fraud  or  collusion.  "Fraud,"  says  De  Grey,  C,  J.,  "is  an  ex- 
trinsic, collateral  act,  which  vitiates  the  most  solemn  proceedings  of 
courts  of  justice."(3)  And  again,  speaking  of  a  sentence  in  the  Ecclesias- 
tical Court,  which  was  the  point  in  discussion,  "collusion  being  a  matter 
extrinsic  of  the  cause,  may  be  imputed  by  a  stranger,  and  tried  by  a  jury, 
and  determined  by  the  courts  of  temporal  jurisdiction." 

But  a  ^ariy  to  a  fraudulent  or  collusive  judgment  will  never  be  per- 
mitted to  dispute  it,  upon  the  well  known  principle,  that  no  one  shall  be 
permitted  to  take  advantage  of  his  own  wrong.  And  it  seems  that  even 
an  innocent  party  to  the  proceeding  in  which  the  judgment  was  obtained, 
cannot  be  allowed  to  impeach  the   judgment,  on  the  ground  of  its  being 


In  New  York,  a  former  recovery  cannot  be  given  in  evidence  under  the  general  issue  in 
an  action  of  trespass;  e.  g.,  an  action  of  assault  and  battery.  Coles  v.  Carter,  6  Oowen's 
Eep.  691.     So  in  a  special  action  on  the  case  for  fraud.     Brown  v.  "WflSe,  12  John.  Eep.  455. 

(But,  in  actions  of  trover  and  assumpsit,  a  farmer  verdict  and  judgment  were  held  admissible 
under  the  general  issue.     Miller  v.  Manice,  6  Hill  R.  114.) 

In  Pennsylvania,  a  former  recovery  may  be  given  in  evidence  in  assumpsit,  under  the  general 
issue,  and,  it  seems,  is  conclusive.  Kilheffer  v.  Herr,  17  Serg.  &  Bawle,  335.  See  Marsh  v.  Pier, 
4  Rawle,  273,  287,  288.  Such  is  clearly  the  doctrine  in  the  Supreme  Court  of  the  United  States 
(Young  V.  Black,  7  Cranch,  565,  567) ;  and  in  Vermont  (Squires  v.  Wliipple,  2  Vermont  Rep.  Ill, 
115);  not  so,  however,  in  Ohio;  there  a  former  recovery  must  be  pleaded,  or  notice  given  of  it 
with  the  general  issue,  before  it  can  he  admitted.    Inman  v.  Jenkins,  3  Hamm.  Rep.  271. 

See  Kent  v.  Kent,  2  Mass.  Rep.  338;  Richmond  v.  Hays,  2  Penn.  Rep.  492;  (and  Bird  v. 
EandaU,  3  Burr.  1345,  1353;  1  Chitty's  PI.  472,  473;  3  Gould's  PI.  330. 

Under  the  recent  Code  of  New  York,  the  defendant  is  permitted  to  make  a  general  or  specific 
denial  of  eaoli  allegation  in  the  complaint  (§  149);  but  the  defendant  cannot,  under  a  general 
denial,  prove  every  defence  which  was  formerly  admissible  under  the  general  issue.  Livingston  v. 
Pinkie,  8  How.  Pr.  R.  486;  Pay  v.  Grimsted,  10  Barb.  321 ;  Houghton  v.  Townsend,  8  How.  Pr. 
441 ;  1  Diier  R.  253 ;  12  Barb.  575.  But  in  pleading  a  judgment  of  one  of  our  own  courts,  it  is 
not  necessary  to  state  the  facts  conferring  jurisdiction  (§  161),  as  it  seems  to  be  in  the  case  of  a 
foreign  judgment.  HoUister  v.  HoUister,  10  How.  Pr.  539 ;  3  Barb.  603 ;  Ayers  v.  Covill,  18 
Id.  260. 

As  to  the  admissibility  of  parol  evidence  in  aid  of  the  effect  of  a  record,  see  cmte,  note  262, 
and  also  note  268,  as  to  the  difference  between  a  former  judgment  when  pleaded,  and  when  used 
as  eoidence.) 

(1)  Vide  supra,  p.  4. 

(2)  See  R.  v.  Knaptoft,  2  B.  &  C.  883;  B.  v.  Low,  4  Q.  B.  93;  R.  v.  Wye,  7  A.  &  B.  112; 
Oarter  v.  James,  13  M.  &  W.  137 ;  Blaokham's  Case,  1  Salk.  290. 

(3)  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  544. 
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fraudulent  or  collusive ;  but  he  must  apply  to  the  court  -which  pronounced 
the  judgment,  to  vacate  it.  Thus,  where  the  defendant  proved  her  mar- 
riage Vith  one  M..  in  answer  to  which  a  sentence  of  an  ecclesiastical  court 
was  produced,  to  which  sentence  she  was  a  party,  showing  that  she  was 
at  the  time  married  to  another  person,  Willes,  C.  J.,  after  much  debate, 
refused  to  allow  the  defendant  to  prove  that  the  sentence  had  been  obtained 
by  fraud.(l) 

Fourthly,  Of  the  rule  as  to  verdicts  or  judgments  in  prosecutions,  con- 
sidered with  reference  to  the  parties.(2) 


(1)  Pnidham  v.  Phillips,  2  Ambl.  T63,  cited  by  the  Lord  Chancellor  from  a  MS.  note  of  Sergt. 
Parker. 

(2)  Note  2T2.— "  I  think  it  may  he  fairly  stated,  as  the  result  of  the  law  on  this  subject,"- says 
Mr.  Evans  (2  Ev.  Pot.  359),, speaking  with  regard  to  verdicts  in  criminal  cases,  as  evidence  of 
the  same  facts  in  civil  suits,  "that  there  is  no  authority  whatever  in  favor  of  the  admissibility  of 
such  evidence.  The  case  of  Boyle  v.  Boyle  (3  Mod.  164),  which  is  upon  the  face  of  it  completely 
inconsistent  with  itself,  and  which  is  contained  in  a  book  of  no  reputation,  can  hardly  claim  the 
rank  of  an  authority.  It  is  said  that  a  woman  obtained  a  prohibition  against  a  cause  of  jactita- 
tion, the  man  having  been  convicted  of  having  married  her,  having  a'  former  wife  living :  thus,  a 
judgment  which  implies  the  invalidity  of  a  marriage,  is  made  an  affirmance  of  it.  AH  the  cases, 
in  which  a  party  having  an  interest  in  the  subject  of  a  criminal  prosecution  has  been  admitted  as 
a  witness,  are  in  direct  opposition  to  the  principle  that  the  verdict  on  such  a  prosecution  can  be 
admitted  as  evidence  in  respect  of  the  civil  right."    On  this  subject  there  seems  to  be  little  or  no 

;  diversity  of  opinion  among  modern  writers  on  the  law  of  evidence.    See  2  Starkie's  Ev.  21"; 

..  Norris'' Peake,  lb  et  seq. 

The  following  decision  in  New  York  seems  at  variance  with  the  generally  received  doctrine ; 
InMaybee  V.  Avery  (18  John.  Eep.  352),  an  action  of  slander  was  brought  for  saying  that  the 
plaintiff  was  a  thief,  and  stole  the  defendant's  .hens ;  and  it  was  held,  that  a  record  of  conviction 
of  th?  plaintiff,  before  a  court  of  special  sessions,  for  steahng  the  defendant's  hens,  was  admissi- 
ble evidence,  under  a  notice  or  plea  of  justification  by  the  defendant,  of  the  truth  of  tlie  charge. 

•  The  record  of  conviction,  however,  was  not  regarded  as  conclusive,  but  only  prima  fade  evidence  ; 
and  the  party,  it  was  said,  might  be  allowed  to  disprove  the  fact  of  his  guilt,  tad  show  the  falsity 

.:  of  the  testimony  upon  which  the  conviction  was  founded.  And  it  was  furthei  held,  that  the  con- 
viction could  not  be  received  at  all,  if  the  defendant  in  the  civil  suit  was  a  witaess  in  the  crimi- 
nal prosecution.  Spencer,  J.,  delivering  the  opinion  of  the  court,  remarks :  "It  is  undoubtedly 
a  rule,  that  to  give  a  verdict  and  judgment  thereon  in  evidence,  it  must  be  upon  tl\e  same  point  and 
between  the  same  parties  or  pnvies.     The  reason  why  it  must  be  between  the  same  parties,  is, 

I  that. otherwise  a  man  would  be  bound  by  a  decision  in  Which  he  was  not  at  liberie  to  croas-ex- 

.  amine  witnesses;  and  generally  the  benefit  of  the  rule  is  mutual ;  and  one  who  is  not  a  parly  to 
the  cause,  and  would  not  be  bound  by  the  verdict  if  against  him,  cannot  avaU  himsjlf  of  it.  One 
of  the  exceptions  to  the  rule  is,  that  where  the  matter  in  dispute  is  a  question  of  pu'olic  right,dn 

I, that  case  aU  persons  standing  in  the  same. situation  as  the  parties  are  affected  by  it.    It  appears 

I  to  me,  that  a  verdict  on  an  indictment  forms  another  exception,  and  upon  the  same  principle 
The  public  is  the  party  aggrieved,  the  prosecution  is  carried  on  through  their  function.'iries,  and 

.amy  individual  may,  when  necessary,  avail  himself  of  .the  conviction.    The  plaintiff  c>aui\ot  com- 

I  plain  of  this,  for  he  had  an  opportunity  to  cross-examine  witnesses,  to  adduce  testimony, \and.  to 
reverse  the  judgment  if  erroneous,  Maybee  v.  Avery,  supra.  See  Nelson  v.  Evans,  1  Dev\.Eep. 
9 ;  The  People  v.  Buckland,  13  "Wend.  Eep.  592,  595. 

i'ln  Connecticut,  verdicts  in  criminal  prosecutions  can  never  be.  given  in  evidence  in  civil 
cases,  to  prove  the  facts  upon  which  they  were  rendered,  although  tlie  same  question  shoAld 
arise.    Swift's  Ev.  20. 
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Conviction  of  principal,  whether  evidence  against  accessory. 

A  record  of  conviction  of  a  principal  in  felony  has  been  admitted  in 
some  cases,  not  of  modern  date,  as  evidence  against  the  accessory. (1)  This 
has  been  supported  on  the  ground  of  convenience,  because  the  witnesses 
against  the  principal  might  be  dead  or  not  to  be  found,  and  on  the  pre- 
sumption that  the  proceedings  must  be  taken  to  be  regular,  and  the  guilt 
of  the  convicted  party  to  be  established. (2)  But  this  is  not  strictly  in  ac- 
cordance with  the  principle  respecting  the  admissibility  of  verdicts  as  evi- 
dence against  third  persons.  From  the  report  of  the  case  of  The  Eang 
agt.  Turner,(3)  it  seems  that  a  record  of  conviction  of  a  principal  in  the 
crime  of  stealing,  who  pleads  guilty,  would  not  now  be  received  as  evi- 
dence "of  the  guilt  of  tlie  principal  against  the  receivers  of  the  stolen  prop- 
erty, or  the  accessory  after  the  fact ;  and  it  is  said  to  be  doubtful,  whether 
a  record  of  the  conviction  of  the  principal  on  his  plea  of  not  guilty  would 
be  admissible  against  the  accessory.  As  proof  of  the ^/aci  of  conviction,  the 
record  would  be  admissible  and  conclusive ;  but  it  seems  not  to  be  admis- 
sible evidence  of  the  guilt  of  the  convict,  as  against  another  person  charged 
with  being  connected  with  him  in  the  crime,  the  record  being  in  this 
respect  res  inter  alios  acta.{^)    It  is  evidence  that  a  certain  person  named 


(1)  R.  V.  Smith,  Lea.  Cr.  C.  288 ;  R.  v.  Baldwin,  3  Camp.  265.    See  also  Russ.  &  Ry.  241. 

(2)  Post.  Disc,  iii,  c.  2,  §  2,  p.  364. 

(3)  R.  k  Mo.  Cr.  0.  34'7 ;  S.  C,  1  Lew.  119. 

(4)  Note  2  73. — It  is  admissible  and  concUsive  evidence  against  the  accessory,  of  tlie  fact  that  the 
principal  felon  has  been  convicted.  The  accessory,  however,  may  deny  that  the  principal  com- 
mitted the  crime,  and  he  may  also  controvert  the  allegation  of  his  being  accessory  to  its  commis- 
sion ;  for,  in  relation  to  those  points,  the  record  is  oiAj  prima  facie  evidence.  The  State  v.  Chit- 
tem,  2  Dev.  Rep.  49;  The  State  v.  Sims,  2  Bafley,  29;  (People  v.  Buckland,  13  "Wendi  592; 
Studstill  V.  The  State,  7  Geo.  2.) 

This  leads  us  to  notice  a  distinction  which  our  author  has  not  very  distinctly  pointed  out,  but 
which  enables  the  legal  student  readily  to  reconcile  many  seeming  anomaUes  in  this  branch  of 
the  law  of  evidence.  A  verdict  or  judgment  is  offered,  either  to  establish  the  mere  fact  of  its  own 
rendition,  and  those  legal  consequences  which  resvit  from,  the  fact,  or  it  is  offered  with  a  view  to  a 
collateral  purpose:  that  is,  to  prove  not  only  the  fact  that  such  a,  verdict  has  been  rendered  or 
such  judgment  pronounced,  and  so  let  in  all  the  necessary  legal  consequences,  lut  as  a  mediwnof 
proving  some  fact  asfoimd  ty  the  verdict,  or  wpon  whose  supposed  existence  the  judgment  is  based. 

"  For  the  first  of  these  purposes,  that  is,  for  establishing  the  fact  that  such  a  verdict  has  been 
given,  or  such  a  judgment  pronounced,  and  all  the  legal  consequences  of  such  a  judgment,  the 
judgment  itself  is  invariably  not  only  admissible,  as  the  proper  legal  evidence,  but  usually  con- 
clusive evidence  to  prove  that  fact;  for  it  must  be  presumed  that  the  court  has  made  a  faithful 
record  of  its  own  proceedings.  And,  in  the  next  place,  the  mere  fact  that  such  a  judgment  was 
given  can  never  be  considered  as  res  inter  alios  acta,  being  a  thing  done  by  public  authority ; 
neither  can  the  legal  consequences  of  such  a  judgment  be  ever  so  considered ;  for  where  the  law 
gives  to  a  judgment  a  particular  operation,  that  operation  is  properly  shown  and  demonstrated  by 
means  of  the  judgment,  which  is  no  more  res  inter  alios  than  the  law  which  gives  it  force.  But 
with  reference  to  any  fact  upon  whose  supposed  existence  the  judgment  is  founded,  the  proceed- 
ing may  or  may  not  be  res  inter  alios,  according  to  circumstances.  For  instance,  if  B.,  being  in- 
dicted, be  convicted  of  beating  A.,  the  record  of  the  judgment  would  be  incontrovertible  evidence 
of  the  fact  that  B.  had  been  so  convicted ;  it  would  be  conclusively  presumed  that  the  court  had 
kept  a  faithful  record  of  its  own  proceedings.    It  would,  in  like  manner,  be  conclusive  aa  to  all 
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in  the  record  was  convicted  by  the  jury,  but  not  evidence  as  against  a 
third  person,  supposed  to  have  been  engaged  with  him  in  a  particular 
transaction,  as  to  the  ground  on  which  the  conviction  proceeded,  namely, 
that  the  convict  committed  the  criminal  act  described  in  the  record. 

It  is  to  be  observed,  that  the  evidence  tendered  in  the  case  of  The  King 
agt.  Turner,  was  of  a  confession  made  by  the  principal  before  the  magis- 
trate ,  the  principal  having  also  pleaded  guilty  at  the  trial,  but  not  having 
received  sentence.(l) 

In  a  later  case,(2)  Patteson,  J.,  said :  "  On  an  indictment  for  receiv- 
ing goods  feloniously  taken,  the  felony  must  be  proved ;  and  neither  a 
judgment  against  the  felon  nor  his  admission,  would  be  evidence  against 
the  receiver." 

Verdicts  in  criminal  cases,  how  far  evidence  in  civil  suits. 

From  the  rule,  that  verdicts  and  judgments  are  only  evidence  between 
the  same  parties,  it  follows,  as  a  consequence,  that  a  conviction  in  a  crimi- 
nal proceeding  cannot  be  admissible  in  a  civil  action.  "Where  the  convic- 
tion has  actually  proceeded  on  the  evidence  of  the  party  seeking  to  make 
use  of  it,  the  receiving  of  the  conviction  would  be  allowing  a  party  to  the 
suit  to  give  evidence  for  himself.(3)  According  to  some  authorities,  the 
evidence  of  convictions  is  rejected  in  civil  suits,  on  the  ground  of  the  pos- 
sibility that  the  conviction  might  have  proceeded  partly  on  the  evidence  of 
the  party  seeking  to  use  it.     But  it  seems  now  settled  that  the  evidence  is 


the  legal  consequences  of  such  a  conviction.  For  instance,  one  of  such  consequences  is,  that  B. 
shall  not  be  punished  a  second  time  for  the  same  offence,  and  consequently,  the  record  would  be 
conclusive  when  shown  to  the  court,  to  protect  him  from  a  second  prosecution  for  the  same 
offence.  So,  if  B.  had  been  acquitted,  and  had  brought  an  action  against  A.  for  -i  malicious 
prosecution,  it  would  have  been  necessary  to  prove  the  fact  of  acquittal ;  and  here  again  the 
record  would  have  been  conclusive  evidence  to  show  that  fact.  But  next  suppose  that  upon  B.'s 
oonviotion,  A.  brought  an  action  to  recover  damages  for  the  assault,  and  offered  to  prove  the 
assault  by  the  record  of  conviction ;  he  would  then  be  offering  the  judgment,  not  with  a  view  to 
prove  the  mere  fact  of  conviction,  or  to  establish  any  legal  consequence  to  be  derived  from  it,  but 
for  a  collateral  purpose,  that  is,  to  prove  the  fact  upon  whose  supposed  existence  the  judgment 
was  founded.  "With  respect  to  such  facts — ^that  is,  the  facts  upon  which  a  judgment  professes  to 
be  founded,  the  judgment  may  or  may  not  be  evidence,  according  to  circumstances,  considering  the 
nature  of  the  facts  themselves,  and  the  parties."  2  Starkie's  Ev.  182,  184;  Stephens  v.  Jack,  3 
Terg.  Rep.  403.     (See  The  Commonwealth  v.  Pike,  3  Cush.  181 ;  and  the  next  American  note.) 

(1)  It  appears  that  Patteson,  J.,  overruled  the  objection  at  the  trial,  and  received  the  evidence . 
and  feehng  no  doubt  at  the  time  upon  the  point,  declined  to  reserve,  it  for  the  opinion  of  the 
judges,  and  passed  sentence  upon  the  prisoner ;  but  afterwards,  upon  the  authority  of  R.  v.  Reilly 
(1  Lea.  Cr.  C.  454),  and  a  case  furnished  by  Mr.  Starkie,  his  Lordship  did  reserve  the  point:  and 
the  judges  decided  that  the  evidence  ought  not  to  have  been  received,  and  the  prisoner  was  par- 
doned. See  1  Lew.  121.  See,  also,  RatcUffe'a  Case  (Id.),  where  a  woman  was  tried  as  accessory 
before  the  fact  to  the  murder  of  her  husband,  the  principal  having  been  tried  and  executed ;  and 
Park,  J.,  ordered  the  proceedings  to  be  conducted  in  the  same  manner  as  if  the  principal  were 
then  on  his  trial. 

(2)  Keable  v.  Payne,  8  A.  &  B.  66B,  B60. 

(3)  Smith  V.  Rummens,  1  Camp.  9 ;  Hathaway  v.  Barrow,  Id.  151. 
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inadmissible,  upon  tlie  more  general  ground  of  want  of  mutuality  in  tlie 
parties.(l) 

In  the  case  of  Hillyard  agt.  Grantham,(2)  which  was  an  issue  directed 
by  the  Court  of  Chancery  upon  a  question  of  legitimacy,  a  sentence  against 
the  supposed  father  and  mother,  upon  a  proceeding  against  them  in  the 
Consistory  Court  of  Lincoln  for  living  together  in  fornication,  was  offered 
in  evidence  to  prove  that  they  were  not  married ;  but  the  whole  Court  of 
King's  Bench  were  of  opinion,  on  a  trial  at  bar,  that  the  sentence  could 
not  be  given  in  evidence,  "  because,  first,  it  was  a  criminal  matter,  and 
could  not  be  given  in  evidence  in  a  civil  cause  ;  next,  because  it  was  res 
inter  aUos  acta,  and  could  not  affect  the  issue."  The  court  also  held,  that 
if  it  had  been  a  sentence  on  the  point  of  marriage,  in  a  question  on  the 
lawfulness  of  the  marriage,  it  might  have  been  given  in  evidence,  being 
the  sentence  of  a  court  having  peculiar  jurisdiction. 

In  the  case  of  Gibson  agt.  M'Carthy,(3)  on  an  issue  to  try  the  genuine- 
ness of  some  promissory  notes,  depositions  of  a  deceased  witness  having 
been  read  on  the  part  of  the  plaintiff  (in  which  depositions  the  witness 
swore  that  the  defendant  had  acknowledged  the  notes  in  question  and  also 
another  note),  it  was  proposed,  on  the  part  of  the  defendant,  to  show  by  a 
record  of  conviction  that  the  plaintiff  had  since  been  convicted  of  forging 
this  other  note  mentioned  by  the  deponent ;  for  such  evidence,  it  was  said, 
would  go  to  the  credit  of  the  deponent's  evidence,  as  to  the  acknowledg- 
ment of  the  notes  in  question ;  and,  secondly,  because  there  is  at  all  times 
a  liberty  given  to  examine  into  the  plaintiff's  character.  But  this  evi- 
dence was  opposed  on  the  part  of  the  plaintiff,  and  rejected  on  the  ground 
that  no,  record  of  a  criminal  action  can  be  given  in  evidence  in  a  civil 
suit. 

Coroner's  inqiiest  offered  as  evidence  of  lunacy. 

Upon  an  issue  to  try  the  question  of  devise  or  no  devise,(4)  a  coroner's 
inquest,  finding  the  deceased  a  lunatic,  was  offered  in  evidence  against  the 
plaintiff,  who  claimed  as  executrix,  for  the  purpose  of  showing  that  the 
deceased  was  incompetent  to  make  a  will ;  this  evidence  was  objected  to 
on  the  part  of  the  plaintiff,  and  the  court  were  equally  divided  in  opinion. 
Parker,  C.  J.,  was  of  opinion  that  the  inquest  ought  to  be  admitted,  "  be- 
cause it  was  for  the  plaintiff's  advatitage,  as  the  personal  estate  would  be 
saved  by  the  finding  of  lunacy ;"  and  he  added  that  an  inquest,  jjos<  mortem 
had  been  allowed  to  be  given  in  evidence.     Powys,  J.,  agreed  with  the 


(1)  See  judgment  of  Parke,  B.,  in  Blakemore  v.  Glamorganshire  Canal  Co.,  2  C,  M.  &  K.  139. 
And  see,  also,  by  De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  538. 

(2)  Oit.  by  Lord  Hardwioke,  C,  in  Brownsword  v.  Edwards,  2  Ves.  sen.  246;  and  in  Gibson 
V.  M'Carthy,  Ca.  temp.  Hard.  311. 

(3)  Ut  supra. 

(4)  Jones  v.  White,  Str.  68. 
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chief  justice.  Eyre,  J.,  said :  "  This  is  a  criminal  matter,  and  ought  not 
to  be  given  in  evidence  in  a  civil  proceeding.  A  verdict  on  an  indictment 
for  battery  cannot  be  read  in  an  action  for  the  same  battery.  An  inquest 
^ost  mortem  is  in  the  nature  of  a  civil  proceeding ;  but  this  is  criminal,  for 
it  might  induce  a  forfeiture  of  the  goods  if  he  had  been  found  felo  de  se." 
Pratt,  J.,  said :  "  If  a  verdict  be  given  in  evidence,  it  must  be  between  the_ 
same  parties,  and,  therefore,  an  indictment  at  the  suit  of  the  king  cannot 
be  read  in  an  action  at  the  suit  of  the  party."(l) 


(1)  As  to  inquisitions  in  lunacy,  see  post,  Sect.  8. 

Note  21i. — The  cases  instanced  in  the  text  properly  range  themselves  within  the  principle 
.-spoken  of  in  the  next  preceding  note,  viz :  that  a  judgment  is  always  admissible  with  a  view  to 
the  proof  of  the  judgment  itself  a«  a  /aci,  and  its  legal  conseq'uences.  This  will  be  found  illustrated 
by  many  of  the  authorities  cited  ante,  note  253,  and  others  of  familiar  recurrence  in  the  books. 
Thus,  a  verdict  against  the  sheriff  for  the  default  of  his  deputy,  is  evidence  in  an  action  by  the 
sheriff  against  the  deputy.  Tyler  v.  TJlmer,  12  Mass.  Rep.  196,  said  per  Parker,  C.  J.  It  would 
•doubtless  be  evidence  as  to  the  amount  of  damages ;  and  probably,  if  the  deputy  defend  the  first 
.suit,  or  have  notice  of  it,  the  verdict  would  be  evidence  of  the  default.  Accordingly,  in  Kip  v. 
Brigham  (6  John.  Eep.  158 ;  7  Id.  168),  where  the  sheriff,  who  was  sued  for  an  escape  of  a 
prisoner,  to  whom  the  jail  Uberties  had  been  granted,  gave  notice  of  the  suit  to  the  prisoner's 
sureties,  and  they  in  conjunction  with  the  sheriff  defended  it,  and  judgment  passed  against  the 
sheriff;  this  judgment  was  held,  in  an  action  by  the  sheriff  against  the  sureties  on  their  bond,  to 
be  conclusive  evidence  of  the  escape.  See  Carmach  v.  Commonwealth,  State  v.  Coleriek,  and 
nther  cases  cited  ante,  note  253. 

So  a  verdict  in  an  action  for  a  negligent  escape  against  an  ofBcer,  will  be  conclusive  of  the 
amount  of  damages  to  be  recovered  by  him  in  an  action  against  the  debtor.  Griifin  v.  Brown,  2 
Pick.  Eep.  304.  And  in  a  suit  by  a  sheriff  against  the  county,  for  damages  sustained  in  conse- 
quence of  no  jail  being  provided,  the  record  of  a  suit  by  the  party  injured  against  the  sheriff  for 
an  escape,  is  admissible  to  ascertain  the  damages.  Commissioners  of  Brown  County  v.  Butt  2 
Hamm.  Rep.  348. 

A  record  inter  alios  is  frequently  evidence,  as  stated  in  the  text,  by  way  of  inducement  to  the 
action  or  prosecution.  A  trite  instance  is  the  case  of  an  indictment  for  perjury,  where  if  the 
perjury  was  committed  on  the  trial  of  a  cause,  the  record  of  the  trial  must  be  produced,  to  show 
that  such  trial  was  had.  4  Starkie's  Ev.  1136;  2  Id.  190.  In  an  action  against  the  sheriff  for 
negligence  in  the  service  of  an  execution,  the  creditor's  judgment  is  of  course  admissible.  Adams 
V.  Balch,  5  Greenl.  Eep.  188.  So  in  an  action  for  an  escape  on  execution,  or  a  false  retm-n.  4 
Starkie's  Ev.  1344. 

And-in  action  for  a  malicious  prosecution,  an  indictment  against  the  plaintiff  is  evidence  to 
show  the  act  done  by  the  defendant  in  tlie  prosecution  of  his  maUcious  intention  as  well  as  to 
show  the  plaintiff's  acquittal.    2  Starkie's  Ev.  190. 

So  a  verdict,  &o.,  in  a  former  cause  inter  alios,  is  frequently  admitted  for  the  purpose  of  intro- 
ducing evidence  to  show  that  a  witness  testified  differently  there  from  what  he  now  does. 
Clarges  V.  Sherwin,  12  Mod.  Eep.  343;  Bull.  N.  P.  16,  233,  239;  2  Starkie's  Ev.  189.  So,  to 
prove  that  he  testified  alike  on  both  trials,  after  his  credit  has  been  assailed.  Poster  v.  Shaw  '? 
Serg.  &  Rawle,  156 ;  Moore  v.  Smith,  14  Id.  388. 

And  a  judgment  rendered  by  a  person  having  competent  authority,  is  admissible  to  protect 
him  against  actions  for  anything  judicially  done  within  the  scope  of  tliat  authority.  The  judg- 
ment in  such  cases  is  not  received  to  prove  the  truth  of  the  facts  upon  wliich  it  is  founded-  for 
with  a  view  to  the  defence  mentioned,  the  truth  of  those  facts  is  not  material-  but  in  order  to 
prove  the  fact  of  a  judgment  pronounced  by  competent  authority,  and  so  to  establish  the  immu- 
nity of  the  judge,  which  is  a  legal  consequence  of  the  judgment.  2  Starkie's  Ev.  188.  See  post, 
"  Action  against  Justices  of  the  Peace,"  Vol.  III. 
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So  where  a  sheriff  ia  sued  for  trespassing,  and  he  justifies  under  an  execution,  the  judgment 
upon  which  the  execution  issued,  though  inter  alios,  is  admitted.     Starkie's  Ev.  189. 

The  same  doctrine  prevails  with  regard  to  a  judgment  or  decree  which  is  of  the  muniments  of 
a  parly's  estate;  as  where  it  is  necessary  to  establish  the  validity  of  a  deed  made  under  the 
authority  of  a  decree  in  chancery ;  there  the  decree  may  be  given  in  evidence  by  or  against  a 
stranger.  Barr  v.  Gratz,  4  "Wheat.  Rep.  213  So  also  in  ejectment,  where  a  title  is  derived  from 
a  sheriff's  sale  under  execution,  the  judgment  upon  which  the  execution  issued  is  admissible. 
"Witmer  v.  Schlatter,  2  Rawle,  359,  366,  per  Huston,  J. ;  Barney  v.  Patterson's  Leasee,  6  Harr.  & 
Johns.  182 ;  Lovell  v.  Arnold,  2  Munf  Rep.  167 ;  Jackson  v.  Wood,  3  "Wend.  Rep.  27,  34.  In 
these  and  similar  cases  the  judgment  comes  in  as  a  fact — a  Unk  in  the  chain  of  title — upon  the 
same  ground  with  a  conveyance  (Fowler  v.  Savage,  3  Conn.  Rep.  90,  96,  per  Chapman,  J.);  but 
it  is  not  receivable  to  prove  the  facts  upon  whose  supposed  existence  it  was  rendered,  nor  indeed 
anything  beyond  its  own  existence,  and  the'legal  consequences  resulting  from  it.  See  the  next 
preceding  note;  also  Lovell  v.  Arnold,  2  Munf  Rep.  167  ;  HolUugsworth  v.  Barbour,  4Pet.  Rep.  466. 

And  where  the  recovery  of  a  judgment  operates  to  change  or  create  a  title,  the  same  doctrine 
prevails.  On  this  principle  the  decisions  of  courts  of  admiralty  are  admitted,  as  they  transfer 
property.  Fowler  v.  Savage,  3  Conn.  Rep.  90,  96,  per  Chapman,  J.  See  post,  of  the  text,  etseq.; 
Davis  V.  Nest,  6  Carr.  &  Payne,  167.  So  in  Pennsylvania,  by  recovering  a  judgment  in  trespass 
for  carrying  away  goods,  the  plaintiff's  property  in  them  becomes  divested ;  and  consequently 
such  judgment  is  admissible  in  favor  of  a  stranger,  who  is  subsequently  sued  in  assumpsit  by 
the  same  plaintiff  for  the  proceeds  or  price  of  the  goods.  Floyd  v.  Brown,  1  Rawle'a  Rep.  121. 
See  Marsh  v.  Pier,  4  Id.  273,  285,;  4  Stark.  Ev.  1281,  and  notes  a  b. 

And  where  a  party  may  sue  several  joint  trespassers  in  separate  suits,  but  is  entitled  to  but 
one  satisfaction ;  if  he  sues  A.,  and  levies  his  money  by  execution,  and  afterwards  sues  B.,  the 
latter  may  give  in  evidence  the  first  judgment,  though  no  party  to  it,  to  prove  the  plaintiff  satis- 
fied. "Witmer  v.  Schlatter,  2  Rawle,  359,  366,  per  Huston,  J.  See  Osterhout  v.  Roberts,  8 
Cow.  Rep.  43 ;  Curtis  v.  Groat,  6  John.  Rep.  168  ;  Livingston  v.  Bishop,  1  Id.  290  ;  "Wright  v. 
Lathrop,  2  Hamm.  Rep.  33,  52  ;  "Wilkes  v.  Jackson,  2  Hen.  &  Munf.  355  ;  Ammonet  v.  Harris, 
1  Id.  488  ;  "White  v.  Philbriok,  5  Greenl.  Rep.  147. 

So  where  judgment  has  been  obtained  against  A.,  one  of  the  makers  of  a  note,  and  such 
judgment  satisfied,  and  afterwards  B.,  a  co-signer  of  the  same  note,  is  sued  on  it ;  B.  may  use 
the  former  judgment  against  A.,  upon  the  same  ground  that  he  could  prove  payment  in  any 
other  way  by  A.  FarweU  v.  Hilliard,  3  N.  H.  Rep.  318;  Gihnore  v.  Carr,  2  Mass.  Rep.  171. 
If  the  note  be  joint,  and  not  joint  and  several,  and  there  has  been  a  recovery  against  one,  such 
recovery  may  be  used  by  both,  if  they  are  sued ;  for  the  UabUity  of  the  one  sued  first,  is  merged 
in  the  judgment ;  the  note,  as  it  respects  him,  is  extinguished,  and  there  is  no  longer  any  joint 
liabiUty  upon  it.     "Ward  v.  Johnson,  13  Mass.  Rep.  148. 

In  case  a  party  has  his  election  to  sue  either  of  two  persons,  but  not  both ;  after  judgment 
against  one,  the  other,  if  he  be  sued,  may  give  the  record  in  evidence  to  show  the  election. 
"Witmer  v.  Schlatter,  2  Rawle's  Rep.  359,  366,  per  Huston,  J.  This  principle  prevails  where  the 
sheriff  is  sued  for  the  aet  of  his  deputy,  and  there  has  been  a  judgment,  though  unsatisfied, 
against  the  deputy  for  the  same  act ;  in  such  a  case  there  is  no  joint  and  several  liability,  and 
the  plaintiff  having  recovered  against  the  deputy,  has  made  his  election,  and  his  right  to  sue  the 
sheriff  is  gone.  Campbell  v.  Phelps,  1  Pick.  Rep.  62.  See  Draper  v.  Arnold,  13  Mass.  Rep.  449. 
So  where  a  new  sheriff  receives  a  prisoner  from  his  predecessor,  he  is  answerable  for  his  escape, 
though  a  voluntary  escape  may  have  occurred  in  the  time  of  his  predeoeaaor;  but  the  plaintiff 
has  his  election  to  consider  the  prisoner  in  execution,  and  so  charge  the  new  sheriff  for  the  last 
escape,  or  as  out  of  execution,  and  charge  the  old  sheriff;  and  if  he  makes  that  election  by 
suing  the  old  sheriff  to  judgment,  such  judgment  may  be  used  by  the  new  sheriff  as  a  bar  to  a 
subsequent  suit  against  him.  Rawson  v.  Turner,  4  John.  Rep.  469.  See  "White  v.  PhUbrick,  5 
Greenl.  Rep.  147  ;  Regan  v.  Kennedy,  1  Overt.  Tenn.  Rep.  91. 

A  judgment  inter  alios  is  also  sometimes  admitted  to  prove  that  a  particular  person  has  not 
abandoned  his  title,  or  suffered  it  to  be  barred  by  the  Statute  of  Limitations :  as  in  ejectment, 
after  the  defendant  has  given  evidence  of  a  valid  subsisting  title  in  a  third  person,  and  it  is 
claimed  that  such  title  is  barred  by  the  Statute  of  Limitations,  or  has  been  abandoned.  "Witmer 
V.  Schlatter,  2  Rawle's  Rep.  359,  366,  per  Huston,  J. 


54  Of  the  Admissibility  and  Effect  [CH.  I. 

Where,  however,  a  person  iudicted  for  an  assault  pleads  guiltj  tp,  tlie 
charge,  it  may  be  thought  that  the  evidence,  being  in  the  nature  of  an  ad- 
mission by  the  party  himself  against  whom  it  is  used,  stands  upon  a  dif- 
ferent ground  from  a  conviction  upon  the  evidence  of  others.  '  According 
to  some  old  authorities,  the  record  in  such  a  case  has  been  considered  con- 
clusive in  an  action  for  da,mages  for  the  same  assault  ;(1)  it  seems,  at  le^t, 
to  be  admissible.(2) 


So  where  a  person  has  a  right  to  revoke  a  deed  of  property,  a  judgment  in  a  suit  brought  by 
him  may  be  evidence,  inter  alios,  as  an  expression  of  his  intention  to  revoke.  Dismukes  t.Mus- 
grove,  8  Mart.  Lou.  Rep.  (N.  S.)  315. 

In  an  action  for  rent  against  the  defendant,  who  claimed  as  assignee  of  P.,  who,  as  alleged, 
was  the  assignee  of  one  W.,  of  a  lease  given  by  the  plaintiff;  the  plaintiff  on  the  trial,  offered  to 
prove  a  judgment  recovered  by  him  against  P.,  for  rent,  as  assignee ;  this  was  objected  to  by  the 
defendant,  but  held  admissible,  in  the  same  way  that  an  act  or  declaration  of  one  under  whom 
the  defendant  entered  would  be.    Adams  v.  Smith,  2  N.  H.  Rep,  387. 

Whately  v.  Menhein,  cited  in  the  text,  seems  to  have  been  decided  without  attending  to  the 
rule,  that  no  one  can  use  a  verdict  as  evidence  for  him,  who  would  not  have  been  prejudiced  by 
it  had  it  been  the  other  way.  Accordingly,  it  has  been  generally  disapproved  of  by  writers  on  the 
law  of  evidence.  See  2  Starkie's  Ev.  195,  196,  note  1 ;  Norris'  Peake,  74,  and  note ;  also  ante, 
of  the  text,  and  note  252,  and  the  oases  there  cited.  This  case,  moreover,  has  been  repudiated 
in  Maine  upon  the  same  ground.    Burgess  v.  Lane,  3  Greenl.  Rep.  165. 

It  seems  that  a  special  verdict  and  judgment  finding  a  partnership  is  not  admissible  inter  aUost 
like  special  verdicts  finding  a  pedigree,  custom,  &o.     Burgess  v.  Lane,  svpra. 

(1)  Lamb.  Just.,  bk.  2,  ch.  9,  p.  427,  citing  9  H.  TI,  60,  and  11  H.  IT,  65. 

Note  275. — An  express  confession,  it  is  said,  "carries  with  it  so  strong  a  presumption  of  gmlt; 
that  an  entry  on  record,  quod  cognovit  indictamentum,  &c.,  in  an  indictment  of  trespass,  estops  the 
defendant  to  plead  '  not  guilty'  to  an  action  brought  afterwards  against  him  for  the  same  matter." 
Hawk.  P.  0.  31,  b.  2,  §  2  (8th  ed.)  But  an  implied  confession,  which  is,  "where  a  defendant,  in 
a  case  not  capital,  doth  not  directly  own  himself  guilty,  but  in  a  manner  admits  it,  by  yielding  to 
the  king's  mercy,  and  desiring  to  submit  to  a  sinall  fine,"  is  conceded  to  be  different.  In  that 
case,  if  the  court  think  fit  to  accept  of  such  submission,  and  make  an  entry  that  the  defendant 
posuit  se  ingratiam,  regis,  without  putting  him  to  a  direct  confession  or  plea  (which  in  such  cases 
seems  to  be  left  to  discretion),  the  defendant  wiU  not  be  estopped  to  plead  not  guilty  to  an  action 
for  the  same  fact,  as  he  shall  be  where  the  entry  is  quod  cognovit  indictamentum.  Id.  §  3.  And 
see  S.  P.,  Commonwealth  v.  Horton,  9  Pick.  Rep.  206.  "Whether  a  record  of  conviction  in  a 
criminal  case,  upon  either  a  direct  or  imphed  confession,  can  ever  operate  so  as  to  estop  the  de- 
fendant from  pleading  not  guilty  in  a  civil  case,  guere. 

In  Roscoe  on  Eyidenoe  (p.  102),  it  is  said  to  have  been  ruled,  by  the  then  present  lord  chief 
justice  (Abbot,  we  presume),  at  Nisi  Prius,  that  the  record  of  conviction  upon  a  plea  of  guilty,  in 
an  indictment  for  an  assault,  is  not  evidence  in  an  action  for  damages  for  the  same  assault ;  and 
for  this,  position  the  author  cites  Vol.  Ill,  of  the  text,  post.  But  all  we  understand  Mr.  PhU- 
lipps  to  say,  at  the  page  referred  to,  is,  that  the  lord  chief  justice  has  ruled  that  the  record  is  not 
concUsim  evidence.  Note  253.  Mr.  Starkie  also  lays  down  the  law  to  be,  that  the  record  of 
conviction,  under  such  circumstances,  would  he  evidence  like  any  other  admission.  2  Starkie's  Ev. 
218,  note  e.    See  Bradley  v.  Bradley,  2  Pairf  Rep.  367. 

(2)  This  point  was  so  ruled  by  Wood,  B.,  in  an  action  for  assault  and  battery,  tried  at  Leices- 
ter, Lent  Ass.  1818.  It  was  an  undefended  cause ;  but  Wood,  B.,  suggested  the  objection,  and, 
after  consideration  admitted  the  record  in  evidence. 

Note  276.— S.  P.,  Stephens  v.  Jack,  3  Terg.  Rep.  403,  404;  Kazerv.  The  State,  5  Hamm.  Rep. 
280.     See  also  ante,  of  the  text,  and  Ward  v.  Green,  11  Conn.  Rep.  455. 

The  principle  upon  which  this  doctrine  rests,  is  the  one  stated  ante,  note  273,  viz:  that  a  judg- 
ment, though  inter  aiia,  is  always  evidence  to  prove  itself,  as  a  fact,  and  the  legal  consequences 
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CouviotiQa  on,  matter  of  public  interest. 

There  is  one  exception  to  this  rule  as  to  the  non-admissibility  of  a  con- 
viction as  evidence  for  or  against  strangers ;  and  that  is  in  cases  where  the 
conviction  is  upon  a  matter  of  public  or  general  interest,  in  which  case  it 
will  be  admissible  upon  the  same  principle  as  verdicts  and  decrees  in  suits 
relating  to  similar  matters.(l) 

Thus  a  record  of  conviction  upon  an  indictment  against  a  parish  for  non- 
repair of  a  road,  has  been  held  to  be  conclusive  evidence  of  the  non-liabil- 
ity of  another  parish  on  the  trial  of  an  indictment  for  not  repairing  the 
same  road. (2) 

But  if  a  parish  consists  of  several  districts,  which  have  immemorially 
repaired  the  respective  highways  within  them,  and  if  the  districts  in  which 
the  road  indicted  is  not  situate,  can  show  that  they  had  no  notice  of  the 
former  indictment,  the  defence  having  been  made  and  conducted  entirely 
by  the  district  within  which  the  road  lies — the  court  will  consider  the  in- 
dictment as  being  substantially  against  that  district,  and  give  the  other 
districts  Ifeave  to  plead  the  prescription  to  a  subsequent  indictment  for  not 
repairing  the  highways  in  the  parish.(3) 

Acqmttal  on  matter  of  public  interest. 

An  acquittal  upon  an  indictment  relating  to  a  public  matter  is  not  re- 
ceivable in  evidence  upon  a  subsequent  indictment,  even  where  the  same 
right  or  liability  is  in  question.  Thus  it  has  been  said,  that  a  verdict  of 
not  guilty,  on  an  indictment  against  a  parish  for  not  repairing  a  road, 
would  not  be  evidence  for  the  parish  on  a  second  indictment  ■.(4)  for  the 
acquittal  might  have  proceeded  on  some  other  ground  than  the  non-liabil- 
ity to  repair,  as,  for  example,  on  the  ground  that  the  road  was  not  out  of 
repair.  It  is  said  by  BuUer,  J., (5)  that  though  a  conviction  in  a  court  of 
criminal  jurisdiction,  is  conclusive  evidence  of  the  fact,  if,  it  come  coUate- 


resulting  from  it.  See  aJso  note  274.  Upon  the  same  principle,  if  B.  has  been  acquitted  upon  an 
indictment,  and  brings  an  action  against  A.  for  a  malicious  prosecution,  the  record  in  the  crim. 
anal  suit  wiU  be  conclusive  as  to  the  fact  of  such  acquittal.  And  it  has  been  held,  in  Massachu- 
setts, that  if  the  defendant  in  the  criminal  suit  was  convicted,  the  record  of  conviction  would  be. 
conclusive  evidence  of  probable  cause,  in  an  action  for  malicious  prosecution.  Whitney  v.  Peck- 
ham,  15  Mass.  Rep.  243.  See  this  case  and  others  in  connection  with  it,  cited  a/nte.  So  in 
England.    Mellor  v.  Badeley,  6  C.  &  P,  374. 

(1)  See  Beed  v.  Jackson,,,  1  Bast, ,  356 ;  Ante,  ToL  I,  Chap.  7, ,  Sect.  4,  Of  Bmiraay.  m  Matter?  of 
'Uliblic  or  general  Interest, 

(2)  E.  V.  St.  Paflcras,  Peake  N.  P.  C.  219.  As  to  the  admissibility  of  orders  by  the  commis- 
sioners for  the  repair  of  sea-walls,  see  R.  v.  Leigh,  10  A.  &•  B.  398. 

Note  277. — See  England  v.  Bourke,  3  Esp.  N.  P.  Rep.  80.  The  position  of  Mr.  Justice  Buller 
(B.  N.  P.  245),  seems  not  to  have  been  generally  sanctioned.  See  Gelston  v.  Hoyt,  3  Wheat. 
Rep.  317;  T^e  People  v.  Buokland,  13  Wendell's  Eep.  596. 

(3)  R.  V.  Townsend,  1  Doug.  421.  See  R.  v.  Eardisland,  2  Camp.  494 ;  E.  v.  Lancashire 
(Justices),  12  Bast,  368 ;  2,  Wms.  Saund.  159. 

(4)  By  Lord  Kenyon,  C.  J.,  m  R.  v.  St.  Pancras,  Peake  N.  P.  G.  220. 

(5)  B.  N.  P.  245.    And  see  Gilb.  Ev.  32. 
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rally  in  controversy  in  a  court  of  civil  jurisdiction  ;  yet  an  acquittal  does 
not  prove  the  reverse,  because  it  does  not  ascertain  facts. 

Ayiirefois  acquit. 

The  rule  established  in  regard  to  the  plea  of  autrefois  acquit  is,  that  an 
acquittal  on  a  former  indictment  is  not  a  bar  to  a  second  indictment,  if  the 
first  was  such  that  the  prisoner  could  not  have  been  legally  convicted 
upon  it,  on  proof  of  the  charge  laid  in  the  second  indictment.  Thus,  an 
acquittal  upon  an  indictment  for  a  burglary,  by  breaking  and  entering  a 
house  and  stealing  goods,  is  not  a  bar  to  an  indictment  for  a  burglary,  by 
breaking  and  entering  a  house  (though  it  be  the  same  dwelling-house  and 
on  the  same  night),  with  intent  to  steal  ;(1)  for  proof  of  the  bare  intent  to 
steal  would  not  have  been  sufiacient  to  establish  the  charge  of  an  actual 
stealing ;  he  has  not  been  acquitted,  therefore,  of  the  intent  to  steal,  though 
he  has  been  acquitted  of  the  stealing ;  in  other  words,  he  has  not  been 
acquitted  of  the  charge  laid  in  the  second  indictment. 

In  like  manner,  upon  an  indictment  for  a  felony,  if  the  evidence  does 
not  show  that  the  felony  has  been  actually  perpetrated,  the  party  accused 
cannot,  as  the  law  stands  at  present,  be  convicted  of  the  misdemeanor  of 
attempting  to  commit  the  felony,  and  consequently  the  acquittal  of  the 
felony  is. no  bar  to  a  subsequent  prosecution  for  the  misdemeanor ;  as  like- 
wise an  acquittal  for  the  misdemeanor  is  no  bar  to  a  subsequent  prosecu- 
tion for  a  felony.(2) 

When  minor  o£fence  included  in  charge. 

But  where  the  facts  proved  may  sustain  one  of  two  different  charges, 
according  to  the  animus  or  intention  of  the  party,  in  doing  the  act  which 
constitutes  the  offence ;  or  where  ihe  offence  charged  is  of  a  compound 
character,  including  a  minor  offence ;  in  these  cases  an  acquittal  of  the  one 
offence  may  be  pleaded  in  bar  to  a  second  indictment  for  the  other  offence, 
founded  upon  the  same  facts.  Thus,  upon  an  indictment  for  murder,  the 
prisoner  may  be  acquitted  of  the  murder  and  convicted  of  manslaughter ; 
for  the  gist  of  the  offence  is  the  same  in  both  cases,  namely,  an  unlawful 
killing ;  and  it  is  the  existence  or  absence  of  malice  which  makes  the  dif- 
ference between  the  two  crimes.(3)     Consequently,  if  a  party  is  altogether 


(1)  E.  V.  Yandercomhe,  2  lea,  Cr.  0.  '!08 ;  S.  C,  2  East  P.  C.  519,  overruling  R.  v.  Turner, 
Eel.  30 ;  and  E.  v.  Jones,  Kel.  52.    And  see  1  Eusa.,  Cr.  &  M.,  by  Greaves,  829,  ei  seq. 

The  intent  sometimes  converts  the  act  of  a  party,  having  property  in  his  charge  or  custody  and 
conceaUng  the  same,  into  the  crime  of  theft ;  as  Vf here  property  is  left  in  the  store  of  another  hy 
mistalse,  and  the  latter  conceal  it.  People  v.  M'G-arren,  It  Wend.  Eep.  460;  People  v.  Call,  1 
Denio,  120. 

(2)  By  Lord  Campbell's  bill,  which  has  been  previously  referred  to  (supra,  Vol.  I,  p.  895),  it  is 
prqposed  to  be  enacted  (sect.  10),  that  a  party  indicted  for  felony  may  be  found  guilty  of  an 
attempt  to  commit  the  same,  and  ahaU  be  liable  to  the  same  consequences  as  if  charged  with  and 
convicted  of  the  attempt;  and  further  (sect.  13),  that  a  person  tried  for  a  misdemeanor  is  not  to 
be  acquitted  if  the  offence  turn  out  to' be  a  felony. 

,i(_%)  See  Bolcroft's  Case,  4  Eep.  46  b. 
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acquitted  upon  an  indictment  for  murder,  lie  cannot  afterwards  be  tried 
for  manslaugliter,  arising  from  the  same  facts ;  so  likewise,  an  acquittal 
for  manslaughter  is  a  bar  to  an  indictment  for  murder,  the  facts  being  the 
same,  as  the  offence  only  differs  in  degree.(l)  Again ;  an  acquittal  for  a 
burglary,  laid  as  a  breaking  and  entering  and  stealing,  will  be  a  bar  to  a 
subsequent  indictment  for  the  larceny  only,  as  the  accused  might  have 
been  convicted  of  the  larceny  alone  on  the  former  trial ;  but  if  the  burg- 
lary were  laid  as  a  breaking  and  entering  with  intent  to  steal,  the  accused 
could  not  have  been  convicted  upon  that  indictment  of  a  stealing  merely, 
and  therefore  an  acqtiittal  upon  that  indictment  would  be  no  bar  to  a  sub- 
sequent indictment  for  a  larceny.(2) 

An  acquittal  on  an  indictment  for  having  been  present,  aiding  and 
abetting  in  a  felony,  is  no  bar  to  an  indictment  charging  the  party  as 
accessory  before  the  fact;(3)  because  the  offences  described  in  the  two 
indictments  are  distinct  in  their  nature ;  and  although  the  prisoner  may 
not  be  guilty  as  principal,  it  does  not  follow  that  he  is  not  guilty  as 
accessory. 

By  the  stat.  7  &  8  Geo.  IV,  c.  59,  §  53,  it  is  provided,  that  if  on  the 
trial  of  an  indictment  for  obtaining  goods,  &c.,  by  false  pretences,  which 
is  only  a  misdemeanor,  it  shall  be  proved  that  the  defendant  obtained  the 
property  in  such  a  manner  as  to  amount  to  a  larceny,  he  shall  not  be,  by 
reason  thereof,  entitled  to  be  acquitted  of  the  misdemeanor. 

Acquittal  for  larceny  no  bar  to  indictment  for  obtaining. 

This  being  so,  it  should  seem  that  an  acquittal  for  the  misdemeanor 
would  be  pleadable  in  bar  upon  an  indictment  charging  the  same  facts  as 
a  larceny,  as  the  defendant  might  have  been  convicted  upon  the  former 
indictment ;  but  it  seems  that  an  acquittal  for  the  larceny  cannot  be  pleaded 
in  bar  to  an  indictment  for  the  same  offence,  charging  it  as  a  misdemeanor ; 
for  though  the  legal  effect  of  the  latter  indictment  is  to  charge  the  defend- 
ant with  an  offence  in  the  alternative,  that  is,  either  as  a  misdemeanor  or 
as  a  felony ;  the  plea  of  autrefois  acquit  is  only  an  answer  to  the  latter 
alternative.(4)  And  yet,  if  this  view  be  correct,  it  would  seem  to  follow, 
that  a  prisoner  might  be  convicted  and  sentenced  upon  an  indictment  for 
larceny,  and  at  the  expiration  of  the  sentence  might  be  again  indicted  for 
the  same  offence,  charging  it  as  a  false  pretence,  without  being  able  to 
plead  autrefois  convict.{5) 


(1)  2  Hawk.  p.  0.  0.  35,  §  5 ;  2  Hale,  246. 

(2)  See  2  Hale,  246.  And  see  R.  v.  Reid,  2  Den.  Or.  0.  88 ;  indictment  for  assaulting  and 
robbing ;  verdict,  assaulting  with  intent  to  rob. 

(3)  R.  V.  Bircbenougb,  1  Moo.  Cr.  0.  ill ;  S.  C,  nom.  R.  v.  Plant,  1  O.&T.  515.  And  see  R. 
v.  Parry,  Id.  836;  R.  v.  Woolford,  1  Moo.  &  Rob.  384;  R.  v.  Dann,  1  Moo.  Or.  C.  424.  An 
anomaly  in  the  law  was  supposed  to  have  existed  upon  this  subject.  See  1  Hale  P.  C.  626 ;  2 
Id.  224 ;  Hawk.  bk.  2,  ch.  35,  §  11 ;  Tost.  Cr.  C.  361. 

(4)  R.  V.  Henderson,  Car.  &  M.  328,  330. 

(5)  See  Lord  CampbeE's  bill,  swpra,  p.  56,  n.  2. 
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Qn,  Mictment  for  felony  including  assault,  may  be  conviction  for  assault. 

By  a  statute  introduced  by  Lord  Denman,,(l)  it  is  enacted,(2)  tliat  on 
tte  trial  of  any  person  "  for  any  felony  whatever,  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful  for  the  jury 
to  acquit  of  the  felony,  and  find  a  verdict  of  guilty  of  assault  against  the: 
person  indicted,  if  the  evidence  shall  warrant  such  finding."(o) 

Considerable  doubts  have  existed  as  to  the  construction  of  this  statute. 

It  has  been  ruled  by  Pollock,  C.  B.,  that  an  acquittal  on  an  indictment 
for'  rape  could,  not  be  successfully  pleaded  to  a  subsequent  indictment  for 
an  assault  with  an  intent  to  commit  a  rape  ;(4)  and  that  an  acquittal  on 
an  indictment  for  feloniously  stabbing,  with  intent  to  do  grievous  bodily 
harm,  could  not  be  successfully  pleaded  to  an  indictment  for  a  common 
assault: (5)  although,, in  each  of  these  cases  the  transaction  out  of  which, 
the  two  indictments  arose  was  the  same,  and  the  prisoner  might  have  been, 
convicted  of  the  misdemeanor,  on  the  indictment  of  felony,  under  the  stat. 
1  Vict.  e.  85,  §  11. 

In  the  case  of  The  Queen  agt.  Crumpton,(6)  which  was  an  indictment 
for  manslaughter,  Patteson,  J.,  had  ruled  that  a  prisoner  cannot  be  con- 
victed of  an  assault  under  the  statute,  unless  that  assault  is  the  subject 
matter  of  the  charge,  and  embodied  in  the  charge,  and,  which  would  of 
itself  have  been  felony,  but  for  some  other  cause;  and  that  the  jury 
ought  not,  on  a  charge  of  manslaughter,  to  convict  the  prisoner  of  an 
assault,  unless  that  assault  conduced  to  the  death  of  the  deceased,  although 
the  killing  itself  was  not  manslaughter.(7) 

In  the  case  of  The  Queen  agt.  Birch, (8)  the  judges  thought,  upon  con- 
sulting all  the  authorities,  (9)  that  the  enactment  was  not  to  be  confined  to 
cases  where  the  prisoner  committed  an  assault  in  the  prosecution  of  an 
attempt  to  commit  a  felony,  nor  was  it  to  be  extended  to  all  cases  in 
which  the  indictment  for  a  felony  on  the  face  of  it  charged  an  assault. 


(1)  I  Vict.  Q.  85. 
(2 1  Sect.  11,  Id. 

(3)  See  E,.  v.  EUis,  9  0.  &  P.  654,  where  upon  an  indictment  f6r  highway  robbery,  with  evi- 
dtence,  the  prisoner  was  convicted  of  a  common  assault.  This,  it  seems,  he  might  have  been  at 
common  law,  upon  the  principle  above  stated;  that  the  assault  was  included  in  the  principal 
charge ;  but  under  the  statute  the  prisoner  was  sentenced  to  imprisonment  with  hard  labor  which 
he  could  not  have  been  for  a  simple  assault  at  common  law. 

(4)  E.  v.  Gisson,  2  0.  &  K.  tSl. 

(5)  E.  V.  Goadby,  2  C.  &.  K.  '782,  n. 

(6)  Car.  4.  M.  597. 

(t)  See  also  E.  v.  Gutteridge,  9  0.  &  P.  411 ;  R,  v.  Pool,  Id.  128 ;  E.  v.  Connor,  2  0.  & 
5.  W8. 

(8)  liDen.  Cr.  0,  185;  ^,.0.,  %  C..&  K.  193,  The  fprmer  report,  which  is  adopted  in  the  text 
{m^a),  issaid.tp  be  from  a, written  statemept  of  the  grouods  of  the  decision  given  by  Parke,  B., 
to  the  reporter.    See  2  Den.  Cr.  0.  102. 

(9)  See,  in  particular,  R.  v.  M'Phane,  Oar.  &  M.  212,;  R,  v.  Phelps,  Id.  180 ;  R.  v.  Aiohw,  2 
Moo.  Cr,  0.  283. 
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But  they  were  of  opinion,  that  in  order  to  convict  for  an  assault  under 
that  section,  the  assault  must  be  included  in  the  charge  on  the  face  of  the 
indictment,  and  also  be  part  of  the  very  act  or  transaction  which  the  crown, 
prosecutes  as  a  felony  by  the  indictment.(l) 

The  point  was  very  fully  discussed  in  the  recent  case  of  The  Queen 
agt.  Bird  and  Wife,(2)  which,  from  its  peculiar  circumstances,  attracted  a 
great  share  of  public  attention.  The  facts  were  these  :  The  prisoners  had 
been  tried  before  Talfourd,  J.,  for  the  murder  of  their  servant  girl.  The. 
indictment  alleged  beating,  on  three  particular  days,  as  conducing  to  the 
death  of  the  deceased.  At  the  trial,  the  counsel  for  the  crown  had 
opened  these  assaults,  as  conducing  to  the  death,  and  had  given  evi- 
dence of  them  in  support  of  the  charge  of  murder ;  but  it  was  proved) 
that  the  death  was  caused  exclusively  by  one  particular  blow  inflicted 
shortly  before  the  death  of  the  deceased,  and  there  being  no  evidence 
to  show  that  that  blow  had  been  struck  by  either  of  the  prisonersi 
the  judge  directed  the  jury  to  acquit  them  of  the  charge  of  mur- 
der. It  was  suggested  that  they  might  still  be  convicted  of  an  assault 
under  the  statute,  but  the  point  was  not  discussed,  and  the  judge,  upon 
the  authority  of  The  Queen  agt.  Crumpton,(3)  decided  that  they  could  not, 
and  they  were  acquitted  of  the  whole  charge.  They  were  afterwards  in- 
dicted for  having  assaulted  the  deceased  with  intent  to  do  her  grievous 
bodily  harm  ;  when  they  pleaded  autrefois  acquits.  This  case  came  on  be- 
fore Grurney,  Q.  C,  and  it  was  not  shown  that  there  were  any  other  as- 
saults committed  but  those  which  had  been  given  in  evidence  on  the 
former  trial  for  murder.  The  learned  commissioner  directed  the  jury  that 
if  they  were  satisfied  that  there  were  several  distinct  and  independent  as- 
saults, some  or  any  of  which  did  not  in  any  way  conduce  to  the  death  of 
the  deceased,  it  would  be  their  duty  to  find  a  verdict  for  the  crown.  The 
jury  thereupon  found  a  verdict  for  the  crown,  but  the  case  was  reserved 
for  the  opinion  of  the  Court  of  Criminal  Appeal.  The  case  was  twice  ar^ 
gued,  and  ultimately  the  fourteen  judges  who  had  heard'  the  argument 
were  divided  in  opinion,  eight  of  the  judges  holding  that  the  conviction 
was  right,  that  is,  that  the  prisoners  could  not  have  been  convicted  of  the 
assaults  on  the  trial  for  murder ;  the  other  six  being  of  opinion  that  He 
conviction  was  wrong.(4) 

Where  indictment  does  not  charge  an  assault. 

There  appears  to  be  some  difference  of  opinion  also  upon  the  questitin,. 


(1)  See  also  R.  v.  King,  2  Gox  Or.  C.  95  ;  E.  v.  Anty,  Id.  282;  R.  v.  Bamett)  2  C.  &:  K.  591; 
E.  V.  Eooke,  cit.  2  Den.  Or.  0.  103.. 

(2)  2  Den.  Cr.  C.  94. 

(3)  Car.  &  M.  591,  mpra,  p.  58. 

(4)  Lord  Campbell,  who,  as  lord  chief  justice,  gasre  a,n  elaborate  opinion  against  the  validity  of. 
the  conviction,  in  consequence  of  the  decision,  has  proposed  in  his.  bill,  which  has  been  before 
adverted  to  (amfe,  Vol.  I,  p.  895,  and  «Mj>ro,  p.  56),  to  repeal  section  11' of  I  Vict.  c.  85  (§;  11), 
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whether  in  a  case  where  the  indictment  does  not  charge  an  assault,  the 
defendant  can  be  convicted  of  one  under  the  statute.  In  the  case  of  The 
Queen  agt.  M'Rea,(l)  which  was  an  indictment  for  carnally  knowing  a 
child  under  the  age  of  ten  years,  and  which  was  tried  at  the  Central  Crim- 
inal Court,  in  the  presence  of  Bosanquet,  J.,  Coleridge,  J.,  and  Coltman, 
J.,  the  prisoner  was  found  guilty  of  a  common  assault :  but  the  point  does 
not  appear  to  have  been  at  all  discussed.  In  the  later  case  of  The  Queen 
agt.  Holcroft,(2)  which  was  a  similar  indictment,  Wightman,  J.,  after  con- 
sulting with  Cresswell,  J.,  intimated  an  opinion  that  the  prisoner  could  not 
be  convicted  of  a  common  assault.(3) 

It  has  been  said,(4)  that  if  a  party  charged  with  murder,  committed  in 
the  perpetration  of  a  burglary,  be  generally  acquitted  on  that  indictment, 
he  cannot  afterwards  be  convicted  upon  an  indictment  charging  him 
with  the  same  burglary,  committed  with  violence ;  as  the  general  acquittal, 
in  the  charge  of  murder  would  have  been  an  answer  to  that  part  of  the 
indictment  containing  the  allegation  of  violence. 


SECTION  II. 

Of  the  Admissibility  and  Effect  of  Proceedings  in  Chancery. 

Decree. 

A  decree  in  the  Court  of  Chancery  may  be  given  in  evidence  on  the 
same  footing,  and  under  the  same  limitations,  as  the  verdict  or  judgment 
of  a  court  of  common  la\v.(5)    It  should  seem  that  the  decree  of  a  court  of 


and  in  lieu  of  it  to  enact  (§  12),  that  on  the  trial  of  an  Indictment  for  feloniously  wounding,  the 
jury  may  conviot  of  unlawfully  wounding ;  and  that  on  the  trial  of  any  felony,  including  an 
assault  [except  mwder  and  manslaughier),  if  it  shall  appear  that  the  accused  did  not  commit,  or 
attempt  to  commit,  the  felony  charged,  the  jury  may  still  convict  of  a  common  assault,  aud  that 
on  an  indictment  for  robbery,  the  jury  may  convict  of  an  assault  with  intent  to  rob. 

(1)  8  C.  &  P.  641. 

(2)  2  C.  &  K.  341. 

(3)  The  prisoner  was  convicted  of  the  felony.  See  further  R.  v.  Banks,  8  0.  4.  P.  Stl ;  R.  v. 
Meredith,  Id.  589 ;  R.  v.  Martin,  9  Id.  213. 

(4)  By  Parke,  B.,  in  R.  v.  Gould,  9  C.  &  P.  364. 

(5)  Vide  mpra,  p.  3  ;  B.  N.  P.  243  ;  Case  of  Manchester  Mills,  1  Doug.  222,  n.  13;  Trotter  v. 
Blake,  2  Mod.  231 ;  Layburn  v.  Crisp,  8  C.  &  P.  397,  404. 

Note  278.— Burhans  v.  Tan  Zandt,  3  Seld.  523;  United  States  v.  Nourse,  9  Pet.  8,  28;  Strike 
V.  M'Donald,  2  Har.  &  Gill,  191,  216;  Irvin  v.  Divine,  7  Monroe,  246,  247  ;  Garaett  v.  Macon,  6 
Call,  338;  Arnold  v.  Styles,  2  Blackf.  391,  393;  Bugg  v.  Norria's  Lessee,  4  Terg.  326;  Hunt  v. 
lyle,  5  Terg.  412.  An  existing  judgment  or  decree  of  a  competent  court,  upon  a  matter  within 
its  jurisdiction,  is  conclusive  of  the  rights  of  the  parties,  on  the  same  point,  in  any  other  court  of 
concurrent  jurisdiction  (see  the  cases  to  tliis  point  cited  infra,  In  the  notes  relative  to  depositions, 
&c.),  nor  do  the  decrees  of  a  court  of  equity  form  any  exception  to  the  general  rule.  Starke  v. 
Woodward,  1  Nott  &  M'Cord,  329,  n. ;  Ante,  note  261.  In  this  case,  being  between  the  same  pai-- 
ties,  it  was  held  to  bar  an  action  of  trover.    A  decree  is  a  bai-  in 'a  subsequent  contest  between 
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the  same  parties  on  the  same  demand.  Gamer's  Adm'r  v.  Strode,  5  Litt.  314;  Thompson  v.  Clay, 
3  Monroe,  359,  360 ;  Cates  v.  Loftus'  Heirs,  4  Monroe,  443,  444.  A  decree  on  a  bill  filed  alleg- 
ing payment  of  a  note,  declaring  that  the  facta  alleged  in  the  bill  as  amounting  to  payment  were 
not  true,  was  held  to  conclude  against  evidence  of  the  same  facts  offered  to  show  payment  in  a 
suit  at  law  on  the  same  note.  Coit  v.  Tracy,  8  Conn.  Rep.  268,  276.  A  bill  was  filed  by  dis- 
tributees against  administrators,  on  which  the  latter  accounted  for  the  hire  of  slaves.  Then  one  of 
the  distributees  died,  and  her  husband  filed  liis  bUl  against  the  administrators  and  remaining  dis- 
tributees for  a  partition  and  account  of  hire.  Held,  that  he  was  barred  as  to  the  hire  accounted 
for  in  the  former  suit.  Irvin  v.  Divine,  1  Monroe,  246,  247.  A  junior  mortgagee  made  party  to 
a  bill  of  the  elder  for  a  foreclosure,  and  failing  to  defend,  will  be  barred  of  his  right  to  redeem. 
Cooper  V.  Martin,  1  Dana,  23,  i1.  An  injunction  issued  at  the  suit  of  N.  to  stay  an  ex  pa/rte 
treasury  warrant  of  distress  on  a  treasury  account  against  him.  The  cause  was  heard ;  large 
allowances  were  made  to  N.  against  the  United  States;  and  the  injunction  was  made  perpetual. 
Held,  that  this  suit  concluded  the  United  States  against  their  action  to  recover  the  same  account. 
United  States  v.  Nourse,  9  Pet.  8,  28.  The  defence  by  an  indorser  was  special,  and  had  been 
heard,  and  relief  denied  in  chancery.  Held  conclusive  against  it  at  law.  Winans  v.  Dunham,  5 
Wend.  41. 

In  Connecticut,  the  decree  must  specially  find  the  matter  to  operate  as  a  bar.  On  a  bill  alleg- 
ing a  mistake,  and  seeking  to  rectify  a  deed,  a  decree  finding  all  the  facts  in  the  bill  untrue,  was 
held,  1.  To  negative  the  court's  jurisdiction,  which  it  had  not,  ijnless  the  amount  in  dispute  was 
less  than  a  given  sum  which  was  averred  in  the  bill ;  and  2.  That  the  finding  was  not  so  partic- 
ular as  to  conclude  against  litigating  the  point  in  another  cause.  Abbe  v.  Goodwin,  1  Conn.  Rep. 
377,  382,  383.  And  see  Fairman  v.  Bacon,  8  Conn.  Rep.  418.  But  see  Coit  v.  Tracy,  8  Conn. 
Rep.  268,  276. 

The  general  dismissal  of  a  bm  may  be  pleaded  in  bar  to  a  subsequent  bill  for  relief  on  the 
same  subject  matter.  Holmes  v.  Remsen,  7  John.  Ch.  Rep.  286.  In  ejectment,  which  was  de- 
fended on  the  ground  of  a  judgment,  fi.  fa.,  and  sheriff's  sale,  the  lessors  would  have  attacked 
the  sale  for  fraud;  but  held,  that  they  were  concluded  by  a  dismissal  of  their  bUl  filed  to  set 
aside  the  same  sale  on  the  ground  of  fraud.  Morgan's  Heirs  v.  Patton,  4  Monroe,  453,  457,  458. 
A  decree  dismissing  a  bill,  on  an  entry,  where  the  defendant  had  relied  on  an  adversary  posses- 
sion under  his  elder  grant  for  twenty  years,  and  the  court  declared  such  possession  to  be  the 
ground  of  the  decree,  was  held  pertinent  evidence  on  the  question  of  such  possession',  in  an  action 
of  ejectment  by  the  complainant  claiming  to  recover  on  the  ground  that  he  had  held  the  posses- 
sion for  the  same  time;  but  not  conclusive.  Speed  v.  Braxdell,  7  Monroe,  568,  572,  573.  AbiU 
filed  on  the  equity  side  of  the  United  States  Circuit  Court  of  Georgia  by  the  maker  of  a  note, 
for  reUef  from  a  judgment  against  him  because  the  indorser  had  paid  it,  was  dismissed,  and  the 
plaintiff  paid  the  judgment.  On  a  bUl  subsequently  filed  in  the  United  States  Circuit  Court,  third 
circuit,  Pennsylvania,  to  recover  back  the  money,  the  same  facts  being  relied  on  to  show  payment 
as  in  the  former  suit,  that  was  held  a  bar.    Montford  v.  Hunt,  3  "Wash.  0.  C.  Rep.  28. 

Mere  dismission,  however,  for  want  of  prosecution,  is  no  more  than  a  nonsuit  at  law  {ante,  note 
267),  and  therefore  concludes  nothing  either  against  the  complainant  (the  tenant  in  tail)  or  his  issue 
(the  privy  in  estate).  Ball's  Lessee  v.  Bah,  2  Pox  &  Smith,  249,  262.  A  bUl  dismissed  without 
prejudice  shall  not  bar ;  nor  will  a  decision  on  summary  application,  which  goes  off  for  want  of 
notice  or  some  other  formality,  bar  a  renewed  application  in  proper  form.  Bleight  v.  M'llvoy,  4 
Monroe,  142,  143,  144.  And  a  bUl  dismissed  for  want  of  parties  should  be  dismissed  without 
prejudice.  If  not,  on  appeal,  the  appellate  court  may  remand  the  cause,  with  directions,  either 
to  add  the  proper  parties,  which  should  almost  always  be  allowed,  or  to  correct  the  style  of  the 
dismission  by  pronouncing  it  to  be  without  prejudice.  Thompson  v.  Clay,  1  J.  J.  Marsh,  413, 
417.  But  see  an  opinion  of  the  late  Judge  Mills,  Id.  419,  et  seq.,  objecting  to  such  direction, 
and  insisting  that  the  chancellor  below  ought  to  have  discretion  to  dismiss  absolutely,  or  without 
prejudice,  or  let  the  cause  stand  over,  and  that  he  is  not  controllable  by  appeal. 

Facts  found  by  a  former  decree  which  are  not  necessary  to  uphold  the  decree,  do  not  conclude 
the  parties.  Coit  v.  Tracy,  8  Conn.  Rep.  268,  276.  And  see  this  and  other  cases  to  this  point 
cited  ante,  note  262,  and  especially  Hopkins  v.  Lee,  stated  in  same  note,  from  6  Wheat.  109.  On 
a  bill  to  foreclose  a  mortgage,  and  a  defence  that  the  debt  had  been  paid  in  part,  the  court  found 
certain  circumstances  (and  inter  alia,  certain  money  paid)  specially,  without  in  terms  pronouncing 
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on  their  effect,  or  dra*wing  a  conclusion  of  part  payment  or  not;  but  decreed  a  foreclosure  in 
opposition  to  the  claim  of  payment.    Held,  that  in  a  subsequent  suit  by  the  mortgagor's  adminis- 
trator to  recover  of  the  mortgagee's  representative  the  money  claimed  to  have  been  paid  in  the 
former  suit,  the  proceedings  were  not  evidence  as  to  the  facts  found,  as  they  were  not  pertinent 
or  necessary  to  uphold  the  decree.    Fairman  v.  Bacon,  8  Conn.  Eep.  418,  425,  426.    The  dis- 
missal of  a  bill  in  equity  does  not  bar  a  suit  at  law,  where  it  does  not  cover  the  same  ground;  as 
where,  for  aught  that  appeared,  it  might  have  been  dismissed,  because  the  case  was  not  one  of 
equity  jurisdiction.    Such  a  decree  was  held  not  to  conclude  against  an  ejectment  at  law.    It 
proves  nothing  for  or  against  a  strictly  legal  title ;  but  operates  in  a  court-  of  law  only  when  it 
appears  that  the  same  matter  has  been  directly  decided  in  the  court  of  equity.    "Wright's  Lessee 
V.  Deklyne,  1  Pet.  C.  C.  Rep.  199,  202.    If  a  decree  find  an  immaterial  fact,  it  will  not  prove 
that.    Hotchkiss  V.  Nichols,  3  Day,  138.    See  dBte,  note  261.    The  dismissal  of  a  bill  for  specific 
execution  of  a  parol  contract  to  convey  land,  is  not  a  bar  to  an  action  for  the  recovery  of  money 
paid  on  such  contract.     Webb's  Heirs  v.  Webb's  Adm'r  6  Monroe,  163,  165.    And  where  a  biU 
is  filed  On  such  contract  to  charge  the  land  with  the  money  advanced,  or  fix  a  resulting  trust  in 
a  third  person  who  purchased  from  the  vendor,  and  iboth  objects  fail  for  want  of  proo^  and  the 
biU  is  dismissed :  this  wUl  not  bar  an  action  for  the  money  advanced  by  the  vendee.    Hickey  v. 
ToUng,  1  J.  J.  Marsh.  1,  4.    The  subject  matter  of  the  two  suits  should  appear  to  be  the  same. 
Newson  v.  Lyoa-n,  3  J.  J.  Marsh.  441,  442;  Pleasants  v.  Clements,  2  Leigh,  474.    The  dismissal 
of  a  bill  filed,  charging  fraud  in  the  sale  of  a  chattel,  and  claiming  to  avoid  the  sale  on  that 
ground,  is  no  bar  to  an  action  at  law  to  recover  damages  for  the  breach  of  a  warranty  in  a  sale> 
for  the  questions  are  not  the  same — fraud  to  avoid  the  sale  being  different  from  that  entitling  to 
damages  in  an  action  brought  on  the  warranty  in  affirmance  of  the  sale.    Pleasants  v.  Clements, 
2  Leigh,  474,  483.     A  judgment  had  been  formally  satisfied  by  seUiag  the  defendant's  supposed 
property  by  execution ;  but  it  finally  turning  out  that  the  title  was  in  another,  a  bill  was  filed 
by  the  plaintiff  against  the  defendant  to  relieve  the  former  from  the  consequences  of  the  sale  by 
reinstating  the  judgment,  and  compeUiug  actual  payment.     In  declaring  that  such  a  case  was 
proper  for  chancery,  the  judge  said  that  the  decree  would  be  no  bar  to  a  bill  founded  on  the  same 
equity,  to  subject  the  defendant's  choses  in  action  on  the  ground  of  his  insolvency.     Per  Robert- 
son, C.  J.,  in  Price  v.  Boyd,  1  Dana,  436.     Where  a  link  in  the  chain  of  a  title  to  land  is  the  pro- 
ceedings and  decree  for  the   sale  of  heirs'  land,  if  the  record  do  not  contaui  evidence  that  they 
were  heirs,  this  must  be  proved  aUunde.     Beckwith  v.  Marryman,  2  Dana,  371,  373. 

A  decree  may  be  relevant  in  some  of  its  parts,  but  not  in  others ;  and  if  offered  entire  as  evi- 
dence when  some  portions  of  it  alone  are  relevant,  it  should  be  rejected  in  toto.  Chiles  v.  Con- 
ley's  Heirs,  2  Dana,  21,  22.  The  rule  as  to  proof  by  record  i-s,  that  the  whole  need  not  be  pro- 
duced, or  at  least,  not  read ;  but  only  so  much  as  concerns  the  matter  in  question.  Per  Boyle, 
C.  J.,  in  Francis  v.  Hazlerig's  Ex'rs,  1  Marsh.  Kentucky  Rep.  95. 

An  interlocutory  decree  of  another  state  has  been  deemed  no  bar.  The  chancellor  of  Virginia 
pronounced  an  interlocutory  decree  on  the  construction  of  a  will,  declaring  the  complainant  en- 
titled under  it  to  a  moiety  of  certain  slaves.  But  before  the  decree  could  be  made  final,  the  de- 
fendant removed  to  Kentucky,  where  the  plaintiff  now  filed  his  bill  for  partition  of  the  slaves. 
Held,  that  as  the  Virginia  chancellor  had  power  to  set  aside  the  interlocutory  decree,  it  did  not 
conclude ;  and  the  Kentucky  court  differing  from  him  in  the  construction  of  the  will,  dismissed 
the  bill     Baugh  v.  Baugh,  4  Bibb,  556. 

The  common-law  rule  in  respect  to  judgments  equally  applies  to  decrees  in  chancery,  that  the 
order  or  decree  is  not  evidence  agtiinst  strangers,  but  is  confined  in  its  operation  to  parties  or 
privies.  Rice  v.  Cannon,  Car.  Law  Repos.  493 ;  Anonymous,  Car.  Law  Repos.  195  ;  per  Dun- 
can, J.,  in  M'Pherson  v.  Cunliff,  U  Serg.  &  Rawle,  4:i3 ;  Ives  v.  The  Commissionera  of  Ins.,  1 
Wright's  Rep.  626  ;  Carter  v.  Bishop,  1  HUl's  Rep.  403  ;  Loop  v.  Summers,  ?  Rand.  511 ;  Man- 
kin  V.  Chandler,  2  Brockenb.  125;  Dorsey  v.  Gassaway,  2  Har.  &  John.  409;  Newson  v.  Lycan, 
3  J.  J.  Marsh.  440,  441 ;  Parks  v.  Jackson  ex  dem.  Hendricks,  11  Wend.  442  ;  Frazier  v.  Fra- 
zier's  Bx'rs,  2  Leigh,  642,  644,  650;  Brown  v.  Wyncoop,  2  Blackf.  Rep.  230,  231;  Beckwith  v. 
Marryman,  2  Dana,  371,  373. 

A  decree  against  a  guardian  touching  the  ward's  land  is  not  admissible  against  the  latter. 
Este  V.  Strong,  2  Hamm.  404,  405,  406.  The  attachment  of  an  equity  of  redemption  creates  a 
Uen,  and  the  attaching  creditor  will  not  be  affected  by  a  decree  of  foreclosure  on  a  bill  filed  sub- 
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Sequent  to  the  ffttachment,  unless  he  be  made  a  party.  Lyon  v.  Sanford,  5  Conn.  Rep.  544,  546 
547.  Such  a  decree  on  a  bfll  brought  by  the  first  mortgagee,  will  not  affect  the  assignee  (not  a 
party)  of  the  second  mortgagee.  Swift  v.  Edson,  5  Conn.  Rep.  531.  A  master's  deed  under  a 
decree  directing  it,  is  not,  per  se,  SufBoient  evidence  in  trespass  to  try  title  (ejectment)  against  a 
'defendant  not  a  party  or  privy  to  the  chancery  suit.  Drayton  v.  Marshall,  1  Rep.  Const.  Ct.  184, 
In  general,  a  decree  against  the  cestui  que  trust,  will  not  affedt  the  trustee.  Thomas's  Trustees  t 
BraShear,  4  Monroe,  56,  63.  Junior  incumbrancers  known  to  the  senior  mortgagee  should  be  pair- 
ties  to  his  bill  for  a  foreclosure.  And  even  though  they  are  not  known  to  him,  and  he  have  nlo 
notice  of  their  claim,  still  they  are  not  barred  by  the  decree  of  foreclosure  ;  but  may  still  come  in 
and  redeem.  Held,  of  the  holder  of  a  junior  mortgage  or  other  incumbrance,  or  the  equity  e£  re- 
demption. Cooper  V.  Martin,  1  Dana,  23,  25 ;  Haines  v.  Beach,  3  Johns.  Ch.  Rep.  459,  and  the 
cases  there  cited.  A  writing  binding  the  obligor  to  convey  land,  is  a  covenant  real,  which,  if  nbt 
broken  in  the  lifetime  of  the  covenantee,  goes  to  his  heirs ;  if  broken  in  his  lifetime,  it  goes  to  his 
personal  representative,  who  is  entitled  to  the  damages  for  the  breach.  And  though  the  cove- 
nantee in  his  lifetime,  and  after  the  breach,  may  have  sought  a  specific  execution  by  bill  in  chan- 
cery, and  his  heirs  may  have  revived  the  suit  and  obtained  the-  decree,  without  making  the  per- 
sonal representative  a  party,  he  will  not  be  bound  by  it ;  his  right  to  the  damages  is  not  de- 
stroyed, nor  his  action  barred  by  such  decree.  There  may  be  a  decree  in  favor  of  the  heirs  for  a 
Specific  execution  saving  the  rights  of  Creditors ;  but  the  personal  representative  is  an  indispeb- 
eable  party ;  and  his  right  is  not  arfifected  where  he  is  omitted.  Combs  v.  Tarlton's  Adm'r,  2 
Dana,  464.  A  person  cannot  be  bound  by  a  proceeding  which  in  effect  divests  him  of  a  legal 
right,  and  transfers  it  to  another,  unless  he  be  a  party.  Id.  466.  A  decree  canceling  a  sale 
made  by  a  lunatic,  in  a  suit  in  which  his  vendee  was  not  before  the  court,  does  not  bind  the  lat- 
ter.    Cates  V.  'Woodson,  2  Dana,  452,  454,  455. 

A  slave  has  been  held  an  exception  to  the  above  general  rule.  Where  a  testator  declared  him 
free  at  twenty-five  years  of  age,  a  decree  against  the  executor,  made  before  the  slave  reached  that 
age,  nuUifying  the  wUl,  was  therefore  held  conclusive  on  the  slave,  who  could  not  be  made  a 
party.     Chasteen  v.  Ford,  5  Litt.  268,  270. 

A  decree  on  the  merits  against  the  party  (the  tenant  in  taU),  shall  conclude  his  privy  in 
estate  (the  issue  in  tail).  Agreed,  in  Ball's  Lessee  v.  Ball,  2  Fox  &  Smith,  262  et  seq.,  per  Bushe, 
C.  J.  A  decree  of  foreclosure  and  sale  was  held  conclusive  in  trespass  (ejectment),  by  the  pur- 
chaser against  the  defendant,  though  not  a  party,  who  entered  under  the  mortgagor  a  little  before 
or  just  after  bill  filed,     Griffln  v.  Wardlaw,  1  Harp.  Law  Rep.  481. 

A  feme  covert  is  bound  by  a  decree  equally  as  if  sole;  and  especially,  if  after  becoming  sole 
she  acts  in  confirmation  of  tlie,  decree.  Bradstreet  v.  Clarke,  12  "Wend.  602,  670,  671.  And  see 
Martin  v.  Martin's  Heirs,  5  Mart.  Lou.  Rep.  (N.  S.)  165 ;  Bronssard  v.  Bernard,  7  Lou.  Rep. 
(Curry),  216,  223,  224. 

Nor  can  a  person,  not  a  party  to  a  bill,  use  the  decree  as  to  the  facts  it  finds,  as  evidence 
against  one  who  was  a  party.  Dorsey  v.  Gtassaway,  2  Har.  &  John.  409.  To  warrant  the  fbr- 
mer  decree  as  evidence,  both  parties,  or  those  under  whom  they  claim,  must  be  parties  to  both 
suits ;  for  one  cannot  take  the  benefit  of  a  suit,  who  would  not  have  been  prejudiced  had  it  gone 
against  him.  Paynes  v.  Coales,  I  Munf.  373 ;  per  Roane,  J.,  Id.  394;  Rees  v.  Lawless,  4  Litt. 
218,  219.  "  The  rule  is,  that  a  judgment  or  decree  cannot  be  evidence  in  favor  of  any  one  against 
whom  it  cannot  be  used."  Rees  v.  Lawless,  4  Litt.  219,  per  Boyle,  C.  J. ;  per  Mills,  J.,  in 
Thompson  v.  Clay,  3  Monroe,  361,  362.  And  it  was  held,  in  one  case,  that  a  plea  at  law  of  a 
former  suit  depending  in  equity,  could  not  be  sustained  where  the  parties  in  each  suit  were  not 
nominally  the  same,  though  the  suit  at  law  was  against  the  same  defendant  as  the  former,  and 
averred  to  be  for  the  benefit  of  the  complainant  in  equity.  Davis  v.  Hunt,  2  BaU.  412.  The 
rule  is  laid  down  with  great  strictness  on  English  authority  by  Harper,  J.,  in  the  same  case .  Id.  41S. 
A  record  which  cannot  be  used  against  parties  to  a  suit  on  trial,  because  some  of  them  were  not 
parties  to  the  record,  cannot  be  used  for  them.     Chiles  v.  Conley's  Heirs,  2  Dana,  21,  22,  23. 

But  this  rule  of  strict  mutuality  of  parties  is  not  universal.  On  an  injunction  bill  filed  by  T. 
against  Young  and  Martain  as  administrators  of  Jackson,  and  one  Clay  in  his  own  right,  praying 
a  discount  on  a  judgment  obtained  by  the  two  former  on  two  notes  in  favor  of  Clay  against  T., 
assigned  by  Clay  to  Young  and  Martain ;  the  defendants  pleaded  a  former  decree  against  T.,  on 
the  merits,  upon  a  bill  praying  the  same  reUef ;  but  the  former  bill  alleged  that  the  assignment 
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of  one  of  the  notes  was  to  Young  alone,  and  that  the  other  note  was  aasigned  to  Toung  and 
Martain,  without  averring  that  they  reoeiyed  the  assignment  in  their  capacity  of  administrators. 
As  to  the  latter  variance,  the  court  held  it  merely  one  of  description,  and  not,  therefore,  material. 
As  to  the  other  note,  they  admitted  that  Martain,  one  of  the  now  defendants,  was  not  to  te  con- 
sidered as  a  defendant  in  the  former  biU;  but  if  T.  had  succeeded  against  Clay  and  Toung, 
neither  of  them  could  have  asserted  their  claim  on  the  note  afterwards ;  T.  made  too  few  parties, 
and  the  decree  was,  therefore,  erroneous ;  but  still,  not  being  reversed,  it  was  binding.  He  was 
not  entitled  to  take  relief  against  one  of  two  holding  the  same  right,  and  then  proceed  against 
them  jointly.  Thompson  v.  Clay,  3  Monroe,  359,  360,  361.  Though  a  decree  against  several 
defendants  wiU  not  affect  the  rights  of  one  who  was  not  before  the  court,  and  is  erroneous  as  to 
all  I  yet,  until  reversed,  it  is  operative  on  those  defendants  who  were  regularly  before  the  court. 
Cates  V.  'Woodson,  2  Dana,  462,  455. 

The  decree  and  proceedings  in  chancery  are  equally  admissible  as  a  record  at  law,  to  show  rem 
ipsami,  though  between  strangers,  and  especially  between  privies.  Schooling  v.  M'Gee,  1  Mon- 
roe, 234.  Where  F.  stipulated  that  if  there  was  a  decree  for  a  deed  of  certain  land  for  which 
he  (F.)  held  a  note  of  M.,  payment  should  be  postponed  tm  the  title  was  tried,  and  if  the  land 
should  be  lost,  the  note  should  be  void;  the  record  of  such  decree  was  held  evidence  against  F. 
and  his  assignee  in  a  suit  with  respect  to  the  note.  Schooling  v.  M'Gee,  1  Monroe,  232,  233.  A 
decree  of  foreclosure  and  sale  were  held  evidence  in  deriving  a  title  to  premises  between  persons, 
strangers  to  the  defendant,  though  he  was  no  party  to  the  suit  for  foreclosure.  Sinclair  v.  Jack- 
son es  dem.  Field,  8  Cowen,  543,  518.  Such  a  decree  is  evidence  of  the  mortgage,  which  need 
not  be  produced.  Id.  In  like  manner,  a  decree  in  favor  of  A.  against  B.  that  the  latter  make 
title,  was  received  as  evidence  of  a  power  of  attorney  to  sell  from  D.  to  B.,  in  trespass  (ejectment), 
brought  by  A.  against  C,  a  stranger.  Koogler  v.  Huffman,  1  M'Cord,  495.  So  a  decree  for 
specific  execution  in  deraigning  a  title  was  held  evidence  of  its  own  existence,  and  its  effect 
against  a  stranger.  Hall  v.  Carruth,  1  M'Cord,  501.  And  see  Barney  v.  Patterson's  Lessee,  6 
Har.  &  John.  182..  A  decree  that  the  vendor  of  land  shall  convey  to  a  third  person,  though  the 
vendee  be  not  a,  party,  dissolves  the  relation  of  vendor  and  vendee,  and  the  latter  may  obtain 
title  from  a  third  person ;  and  on  ejectment  by  his  vendor,  the  articles  of  purchase  shall  not  con- 
clude as  to  the  title ;  but  the  decree  is  admissible  as  evidence  against  the  vendor,  though  it  be 
between  third  persons.  Logan  v.  Steele's  Heirs,  t  Monroe,  101,  106,  107.  A  degree  obtained 
by  the  purchaser  of  land  against  M.,  the  enterer,  by  which  the  title  of  M.  was  decreed  to  the 
complainant,  has  been  held  evidence  against  a  third  person,  purchasing  such  title  afterwards,  of 
the  facts  which  it  proves.  And  in  this  case  it  was  received  to  show  that  the  person  in  whose 
favor  it  was  rendered,  had  paid  M.  the  consideration  for  the  land,  and  so  was  a,  ioTM  fide  pur- 
chaser. Irby  V.  M'Kissack,  8  Terg.  42.  In  Louisiana,  a  judgment  or  decree  in  favor  of  minors 
against  the  representatives  of  their  tutor,  connected  with  the  tacit  mortgage  which  the  old  Code 
created  on  the  land  of  the  tutor  as  security  in  favor  of  the  minor,  was  holden  to  be  prima  fade 
evidence  of  the  debt  in  favor  of  the  minors,  as  against  persons  claiming  the  land  of  the  tutor 
under  a  sale  and  conveyance  by  him.  Winter  v.  Thibodeaux's  Ex'rs,  8  Lou.  Eep.  (Curry),  193, 
199.     But  it  is  subject  to  be  assailed  as  fraudulent  or  collusive.     Id.  199. 

How  far  a  decree  against  an  executor  is  evidence  of  a  debt  against  devisees,  on  a  bill  filed  to 
charge  the  real  estate,  is  a  question  upon  which  there  has  been  some  sMght  diversity  of  opinion. 
In  Maryland,  it  seems  to  be  no  evidence  of  the  debt,  nor  to  affect  the  heirs  or  devisees  in  any 
respect.  Duvall  v.  Green,  4  Har.  &  John.  270.  See  also  Harwood  v.  Rawling's  Heirs,  Id.  126; 
Carnan  v.  Turner,  6  Id.  65 ;  Gaither  v.  Welsh,  3  GiU  4  John.  259.  In  New  York  the  same  doc- 
trine has  been  recognized.  Osgood  v.  Manhattan  Co.,  3  Cowen'sRep.  612,  per  Sudam,  Senator;  Scott 
V.  Toung,  4  Paige,  642,  546,  per  Walworth,  Ch.  So  also,  it  seems,  in  Tennessee.  Neal  v.  M'Combs, 
2  Terg.  Rep.  10.  In  Virginia,  an  early  case  (Mason's  Devisees  v.  Peters'  Adm'rs,  1  Munf.  Rep. 
437)  inclines  strongly  in  favor  of  the  rule  as  understood  in  Maryland  and  New  York;  and  in 
Deneall  v.  Stump's  Ex'rs  (8  Peters'  Rep.  528,  531),  Marshall,  C.  J.,  says:  "It  is  understood  to  be 
settled  in  Virginia,  that  no  judgment  against  the  executors  can  bind  the  heirs,  or  in  any  manner 
affect  them.''  But  several  years  before  the  latter  decision,  the  same  learned  judge,  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  Virginia,  held,  that  a  decree  against  the  executor 
was  prima  facie  evidence  against  the  heh-  or  devisees,  though  not  conclasive.  Garnett  v.  Macon, 
6  Call,  308  ;  S.  C,  2  Brookenb.  185^  213. 
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The  regularity  or  error  of  the  proceedings  in.  the  Court  of  Chancery,  where  the  matter  was  pre- 
viously heard,  is  not  the  subject  of  inquiry ;  held,  of  the  United  States  Circuit  Court  in  Vermont. 
Bates  V.  Delavan,  5  Paige,  299.  In  this  case,  the  Circuit  Court  had  erred  in  granting  relief  in  &, 
case  not  proper  for  it.  Id.  And  see  per  Duncan,  J,,  in  M'Pherson  v.  CunlifiF,  11  Serg.  &  Rawle 
433.  The  decree  is  not  impeachable  by  an  action  for  fraud  while  it  is  in  force ;  held,  in  an  aotipij 
on  the  case  for  obtaining  «,  chancery  decree  on  false  and  forged  evidence.  Peck  v.  "Woodf 
bridge,  3  Day,  30,  36.  Nor  collaterally  in  any  form  because  the  merits  were  wrongly  decided. 
Garner's  Adm'r  v.  Strode,  5  Litt.  314  Nor  because  it  was  entered  aa  on  the  merits  by  mistalje,^. 
when  it  was  intended  to  be  a  dismission  for  want  of  prosecution.  Id.  Where  there  was  an 
audit  and  decree  against  a  trustee  to  pay  over  moneys ;  in  an  action  subsequently  brought  on  big 
trustee  bond  and  oa  executing  a  writ  of  inquiry,  evidence  that  he  had  not  received  assets  as 
trustee  to  satisfy  the  decree,  was  held  inadmissible  as  impeaching  the  decree,  which  went  on  the 
ground  of  assets.  Butler  v.  The  State  (use  of  Contee),  6  Gill  &  John.  511.  In  ejectment,  a 
party  claimed  title  under  »,  decree  of  sale  against  unknown  owners,  pursuant  to  a  statute 
requiring,  to  warrant  the  decree,  proof  by  af&davit  that  the  owners  were  unknown.  It  was 
objected  that  no  such  proof  appeared  to  have  been  made,  as  the  law  required,  by  affidavit 
annexed  to  the  bill.  Held,  error  or  irregularity  only,  not  a  want  of  jurisdiction,  and  that  the 
decree  could  not  be  questioned  for  the  former  cause.  Berry  v.  Berry's  Heirs,  3  Monroe,  266,  267. 
But  see  Denning  v.  Corwin,  11  "Wend.  652,  from  which  it  appears  that  this  would  be  a  want  of 
jurisdiction,  and  all  would  be  void.  See  2  N.  T.  R.  S.  322,  §  35,  in  connection  with  Id.  330, 
§§  84,  85.  In  case  against  a  sheriff  for  neglect  to  levy  under  afi.  fa.  from  chancery,  though  it 
was  plainly  irregular  by  the  practice  of  the  court,  yet  not  being  set  aside,  the  court  of  law  would 
not  allow  the  irregularity  to  be  set  up  as  a  ground  of  defence.  Harvey  v.  Huggins,  2  Bail  252, 
263,  et  seq.  The  justice  of  the  former  decree  cannot  be  questioned  by  an  answer  to  a  bill  of 
revivor.     Arnold  v.  Styles,  2  Blaokf.  391,  393. 

"It  is  very  important  to  see  how  purchasers  under  an  order  of  sale  by  a  Court  of  Chancery 
stand,  where  sales  can  only  be  resorted  to  for  payment  of  judgment  creditors,  in  default  of  per- 
sonal estate.  A  purchaser  under  the  decree  is  never  affected  by  even  a  palpable  error  in  the 
decree,  e.  g.  in  not  giving  day  to  a  judgment  creditor  to  show  cause,  or  in  directing  too  much  to 
be  sold,  or  in  decreeing  sales  to  satisfy  judgment  debts  without  an  account  of  the  personal 
estate."    Per  Duncan,  J.,  in  M'Pherson  v.  Cunliff,  11  Serg.  &  Eawle,  433. 

A  decree  of  foreclosure  and  sale  were  proved  in  deraigning  the  plaintiff's  title.  The  defendant 
objected  certain  irregularities ;  but  the  court  answered  that  he  could  not  do  this,  as  he  was  a 
stranger  claiming  on  the  ground  of  title  paramount.  Sinclair  v.  Jackson  ex  dem.  Field,  8  Cowen, 
643,  578. 

But  jurisdiction  is  inquirahle  into.  Hines  v.  Oldham,  2  Monroe,  267  ;  'Williams  v.  Preston,  3 
J.  J.  Marsh.  603,  607,  610 ;  Rogers  v.  "Wood,  3  Barn.  &  Adolph.  245.  Agreed,  per  O'Neal,  J., 
in  Harvey  v.  Huggins,  2  BaU.  263.  And  it  was  held  of  a  decree  of  the  United  States  Circuit 
Court  of  "V"ermont,  that  a  part  of  its  decree  being  m  rem,  was  good  as  to  a  non-resident  having  no 
notice ;  but  another  part  inpersonoAm  was  held  void.  Bates  v.  Delavan,  5  Paige,  299,  304.  And 
per  "Walworth,  Ch. : — "  By  the  lea  lod  rei  sitce,  property  belonging  to  a  person  who  is  not 
within  the  jurisdiction  of  a  court  of  law  or  equity  may  be  made  subject  to  the  jurisdiction  of  the 
court,  so  as  to  render  the  judgment  or  decree  of  such  court  binding,  as  a  proceeding  in  rem 
against  the  property  within  its  jurisdiction.  But  where  the  defendant  or  any  party  proceeded 
against  does  not  reside  in  the  state  or  county  where  the  suit  is  brought,  and  is  not  served  with 
process  and  does  not  appear,  the  judgment  or  decree  in  such  suit  wUl  not  be  allowed  to  operate 
in  personmn,  against  such  party,  in  the  courts  of  any  other  state. 

"  This  question  appears  to  have  arisen  and  been  decided  in  the  same  way  in  nearly  half  of  the 
states  of  the  Union ;  and  I  am  not  aware  that  the  courts  of  any  state  have  held  such  a  proceed- 
ing conclusive  upon  the  rights  of  a  party  proceeded  against,  who  has  not  appeared  or  otherwise 
submitted  his  rights  to  the  decision  of  the  court  in  which  such  proceedings  were  instituted.  See 
1  N.  Hamp.  Rep.  242;  6  Pick.  Mass.  Rep.  232;  4  Conn.  Rep.  380;  2  Verm.  Rep.  263;  5  John. 
Rep.  37  ;  1  Dall.  Penn.  Rep.  261;  2  Leigh's  Virg.  Rep.  172  ;  1  Dev.  N.  0.  Rep.  187  ;  1  BaUey'a 
S.  C.  Rep.  242;  Hard.  Kent.  Rep.  413;  2  Terg.  Tenn.  Rep.  484;  6  Ham.  Ohio  Rep.  44,  117  ;  2 
Blackf  Indi.  Rep.  108 ;  1  Breese's  111.  Rep.  259  ;  2  Stewart's  Alab.  Rep.  280,  399,  445  ;  Missouri 
Rep.  517,  529;  3  Mason's  C.  0.  Rep.  251."    The  learned  chancellor  also  cites  and  adopts  the 
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equity,  fixing  the  balance  of  a  partnership  account,  and  ordering  pajment, 
■would  be  enforced  in  a  court  of  law  ;(1)  but  it  is  doubtful  whether  an  ac- 
tion at  common  law  is  generally  maintainable  upon  a  decree  of  a  court  of 
equity  for  a  specific  performance,  the  decree  in  equity  merely  ascertaining 
that  a  party  is  under  an  equitable  obligation  to  pay  money.(2) 

When  evidence  iDetween  other  parties. 

On  a  trial  touching  the  right  to  lands,  decrees  in  chancery  between  other 
parties,  concerning  the  same  lands,  were  held  admissible  in  evidence,  not 
as  proof  of  any  of  the  facts  therein  stated,  but  to  show  the  character  in 
which  the  possessor  enjoyed  the  lands :  and  with  respect  to  the  objection 
that  they  were  res  inter  alios  gestae,  it  was  observed,  that  this  reason  was 
not  conclusive  against  their  admissibility ;  for,  in  actions  against  the  sheriff 
for  an  escape,  it  is  usual  to  give  in  evidence  judgments  against  third  per- 


argument  of  Judge  Story.  Confi.  of  Laws,  458,  §  546;  Idem,  508,  §  609.  That  jurisdiction  is 
inquirable  of,  see  also  "Williams  t.  Preston,  3  J.  J.  Marsh.  610 ;  and  per  Duncan,  J.,  in  M'Pherson 
T.  Cunliff,  11  Serg.  &  Eawle,  433;  Abbe  v.  Goodwin,  1  Conn.  Rep.  371,  and  post,  note  306 
et  seq.  A  decree  of  a  county  court  requiring  a  defendant  (a  resident  of  the  county)  to  convey 
lands  situate  in  another  county,  does  not  operate  in  rem  so  as  to  affect  the  title  to  the  land,  but 
can  be  enforced  in  personam  only.  Aldridge  v.  Giles,  3  Hen.  k  Munf  136.  But  jurisdiction  of 
the  person,  even  in  a  court  of  chancery  of  a  neighboring  state,  will  be  presumed,  as  well  as  that 
it  acted  in  all  other  respects  within  its  jurisdiction,  and  hence  such  jurisdiction  need  not  be 
averred  in  pleading  the  decree ;  e.  g.  actual  notice  to  the  party  will  be  presumed.  If  he  had  not 
any  notice,  it  Ues  with  him  to  show  that ;  and  if  the  notice  was  constructive  merely,  so  as  to 
ir.educe  the  decree  to  the  grade  of  prima  facie  evidence  only,  he  should  show  that.  Williams  v. 
Preston,  3  J.  J.  Marsh.  600,  603.  But  see  Elliott  v.  Bay,  2.  Blackf.  Rep.  3],  and  note  2.  If 
^chancery  have  not  jurisdiction  of  the  subject  matter,  as  a  bill  filed  for  damages  for  breach  of  war- 
ranty in  the  sale  of  a  chattel,  a  general  dismissal  will  not  bar  an  action  for  the  damages.  Agreed, 
per  Cabell,  J.,  in  Pleasants  v.  Clements,  2  Leigh,  483.  In  debt  on  a  chancery  decree  of 
Mississippi,  against  executors,  the  defendants  were  allowed  to  show  that  the  decree  passed  after 
the  death  of  their  testator.  No  notice  being  taken  of  his  death  on  the  record,  the  court  there 
had  no  jurisdiction  of  the  person ;  and  the  decree  was,  therefore,  void.  Kelly  v.  Hooper's  Ex'i-s 
B  Terg..395,  396.  In  Kentucky,  as  a  circuit  court  has  no  power  to  enjoin  a  judgment  in  another 
county,  a  bill  for  such  injunction  dismissed  absolutely  will  be  no  bar  to  a  similar  bill  in  the 
proper  court.     Lancaster  v.  Lair,  1  Dana,  109. 

It  is  not  essential  to  a  decree  in  chancery,  as  matter  of  evidence,  that  it  should  bo  enrolled. 
Even  a  final  decree  may  be  received  without  that  formality.  Bates  v.  Delavan,  5  Paige,  299, 
303,  304;  Winans  v.  Dunham,  5  Wend.  47.  In  this  respect  there  is  a  difference  between  chan- 
cery and  common-law  courts  of  record. 

The  declaration  in  debt,  on  a  foreign  decree,  claimed  the  principal  sum,  stating  it;  and  the 
costs,  (Stating  them.  Plea,  nul  Mel  record.  The  clerk's  certificate  was  formal  as  to  the  principal 
sum,  but  not  sufficient  as  to  the  costs — being  a  mere  memorandum  at  the  foot.  Yet  held  suffi- 
cient to  support  the  declaration  as  to  the  principal  sum  on  that  issue.  The  mere  memorandum 
of  the  clerk  is  no  part  of  the  record.    Hunt  v.  Lyle,  6  Yevg.  412. 

The  court  will  not  look  into  the  records  of  other  causes  in  court  to  search  for  proof— tliough 
they  may  know  that  it  exists  there.  If  pertinent,  the  records  in  such  causes  must  be  regularly 
introduced  as  evidence  in  the  principal  cause.    Hart  v.  Bleight,  3  Monroe,  274. 

(1)  See  Henley  v.  Soper,  8  B.  &  C.  16.  gee  also  by  Lord  Ellenborough,  C.  J.,  in  Sadler  v 
Eobins,  1  Camp.  253,  255 ;  by  the  court,  in  Henderson  v.  Henderson,  6  Q.  B.  288,  296. 

(2)  Carpenter  v.  Thornton,  3  B.  &  A.  52.    But  see  the  oases  cited  in  the  last  note. 
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sons,  in  order  to  show  the  character  in  which  the  plaintiff  claims,  and  the 
amount  of  damage  which  he  has  sustained.(l) 

The  subjects  of  the  admissibility  of  bills  in  chancery,  for  the  purpose  of 
proving  matters  of  pedigree  by  the  allegations  contained  in  them,  and  of 
bills  and  answers  as  admissions  made  by  a  party,  have  been  considered  in 
a  former  part  of  this  work.(2) 

A  bill  in  chancery  is  proper  evidence  to  show  the  existence  of  a  judi- 
cial proceeding,  and  that  certain  facts  were  in  issue  between  the  parties,  in 
order  to  introduce  the  answer,  depositions,  or  decree. 

Demurrer. 

A  demurrer  in  chancery  does  not  admit  the  facts  charged  in  the  bill ; 
for  if  the  demurrer  be  overruled,  the  defendant  may  still  go  on,  and  an- 
swer. So  if  the  defendant  pleads  ;  for  the  plea  only  amounts  to  a  state- 
ment, that,  supposing  the  facts  charged  to  be  true,  the  defendant  is  not 
bound  to  answer.    Demurrers,  therefore,  and  pleas  in  chancery,  are  not 


(1)  By  Tindal,  C.  J.,  in  Davies  v.  Lowndes,  1 N.  C.  601 ;  S.  C.  in  error,  6  M.  &  G.  471 ;  see  p.  520. 

(2)  Vol.  I,  Oliap.  1,  Sect.  3,  Of  Hearsay  in  Matters  of  Pedigree;  Sect.  10,  Of  Admissions  ly 
Parties  to  the  Suit. 

Note  219. — (It  seems  to  be  the  prevalent  opinion  that  a  bill  in  chancery  cannot  be  used  as  an 
admission,  on  the  ground  that  the  facts  stated  in  the  bill  are  frequently  the  mere  suggestions  of 
counsel,  made  for  the  purpose  of  obtaining  an  answer  upon  oath  by  the  defendant.  See  former 
edition  of  the  text,  Vol.  II,  p.  28.) 

See  Gresley's  Eq.  Ev.  322,  323.  TJiese  rules  were  adopted  by  Oakley,  J.,  in  Belden  v.  Davis 
(2  HaU's  Rep.  N.  T.  S.  C.  444).  They  are  sustained  by  various  American  cases.  Owens  v. 
Dawson,  1  'Watts,  149,  150;  Francis  v.  Hazlerig's  Ex'rs,  1  Marsh.  Ken.  Rep.  93,  94;  Rees  v. 
Lawless,  4  Litt.  218.  The  doctrine  of  the  text  as  to  bills  in  evidence  is  ably  sustained  by  Judge 
Mills'  argument  in  Rankin  v.  Maxwell's  Heirs,  2  Marsh.  Ken.  Rep.  488,  491.  And  see  per  Bai- 
ley, J.,  in  Rex.  v.  All  Saints,  1  Man.  &  Ryl.  667. 

A  biU  formerly  filed  by  the  witness  was  offered  in  evidence  to  contradict  what  he  now  swore. 
He  said  his  counsel  filed  it,  that  he  had  never  read  it,  but  he  believed  his  counsel  told  him  what 
he  meant  to  insert  in  it.  The  bill  was  neither  signed  nor  sworn  to  by  the  witness :  held  inad- 
missible.   Belden  v.  Davis,  2  Hall's  Rep.  K.  Y.  S.  C.  433. 

But  on  a  question  whether  the  parties'  alleged  agent  had  acted  within  the  scope  of  his  author- 
ity in  making  a  deed,  a  bill  filed  by  some  of  the  parties,  even  while  infants,  recognizing  the  title 
sot  up  in  ejectment  as  derived  under  that  deed  to  one  J.,  was  received  among  various  other  cir- 
cumstances, though,  for  aught  that  appeared,  the  bill  had  been  filed  by  counsel,  and  contained 
merely  his  own  suggestions.     M'Connell  v.  Bowdry's  Heirs,  4  Monroe,  392,  395.     Quere. 

And  a  part  of  the  records  of  a  bill  and  decree  between  the  same  parties,  were  received  as  evi- 
dence to  identify  land  conveyed  under  the  decree  with  that  which  the  party  had  contracted  to 
convey  a-s  the  condition  on  which  his  antagonist  was  to  pay  him  money.  And  the  court  held, 
that  only  so  much  of  the  proceedings  in  chancery  need  be  read  as  were  pertinent  to  show  the 
identity.  Francis  v.  Hazlerig's  Ex'rs,  1  Marsh.  Ken.  Rep.  93,  94,  95.  And  per  Boyle,  Ch.  J.: 
"  The  general  rule  on  this  subject  is,  that  the  whole  of  the  record  which  concerns  the  matter  in 
question  should  be  produced ;  and  as  tho  bill  and  decree  were  all  that  was  necessary  to  show  the 
identity  of  the  land  conveyed,  and  that  which  the  defendants  in  error  had  contracted  to  convey, 
it  was  evidently  not  incumbent  upon  them  to  produce  any  other  part  of  the  record."  Francis  v. 
Hazlerig's  Ex'rs,  1  Marsh.  Ken.  Rep.  95. 
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evidence,  against  the  pafty  demurring  or  pleading  the  facts  charged  in  the 
bill,  in  a  future  action  between  the  parties  to  the  chanpery  suit.(l) 

Depositions. 

The  subject  of  depositions  in  chancery  will  be  considered  in  connection 
with  other  species  of  depositions  in  a  following  section.(2) 


(1)  Tomkins  v.  Ashby,  Mo.  k  M.  32. 

(2)  Note  280. — A  clear  and  positive  denial  on  oath  must  be  overcome  by  more  than  one  -wit- 
ness, or  a  decree  cannot  be  made  against  the  answer.  In  this  general  position,  there  is  no  dis- 
agreement among  the  cases  cited,  or  others.  Bibb  v.  Smith,  1  Dana,  580,  581 ;  "Webb  v.  Pell,  4 
Pa,ige,  368,  3'72,  373  ;  M'Neil  v.  Magee,  5  Mason,  244 ;  Green  v.  Vardunan,  2  BlacK  324 ;  Jeni- 
son  V.  Grraves,  2  Blackf.  440 ;  Hoomes  v.  Smock,  1  Wash.  Eep.  389,  392  ;  Love  v.  Braxton,  5 
Call,  537,  542,  543 ;  Grray  v.  Parria,  7  Terg.  155.  The  answer  of  a  defendant  is  equally  within 
the  rule,  though  it  be  doubtful  whether  he  was  properly  made  a  party.  Pield  v.  Field,  6  Crancb,, 
8,  24,  25.  So,  whetlier  if  answer  th,e  charging  or  stating  part  of  the  bill.  Smith,  v.  Clark,  4 
Paige,  368,  370. 

If  the  answer  set  up  a  distinct  fact,  not  responsive  to  the  biU,  and  issue  be  taken  on  such  fact, 
it  lies  with  the  defendant  to  prove  it ;  for  then  the  answer  cannot  be  taken  as  evidence.  In 
addition  to  the  cases  there  cited,  and  to  the  same  effect,  see  the  following :  Taylor  v.  Knox's 
Heirs,  1  Dana,  391,  394;  Green  v.  Vardiman,  2  Blackf.  324;  Green  v.  Hart,  on  appeal,  1  Johns. 
Rep.  580.  The  case  of  Green  v.  Hart,  furnishes  a  very  exact  illustration  of  this  rule.  There 
the  complainant  daimed  in  his  bill,  that  a  certain  note  against  the  defendant  had  been  assigned 
to  him,  the  complainant,  for  a  vaiuafjle  consideration,  b,ut  inquired  notbing  as  to  usury.  The  de- 
fendant in  answering,  alleged  usury  in  the  assignment.  This  not  being  responsive,  it  i^as  held, 
that  proof  of  the  written  assignnjent,  indorsed  by  the  assignor,  established  a  valuable  considera- 
1;ion;  and  the  distinct  fajct  of  usury  being  putj  in  issue,  the  defendant  must  prove  it.  But  had  he. 
denied  a,  valuable  consideration,  it  would  have  lain  with  the  complainant  to  make  that  out  with 
the  usual  strength  of  proof  required  to  meet  a  responsive  denial;  though  the  indorsement  of  the 
note  imported  a  consideration,  and  there  was  no  need  of  the  averment  of  any  consideration  in 
the  biU.    See  the  opinion  of  Spencer,  J.,  1  John.  590. 

That  the  defendant  does  not  recollect,  is  not  a  denial,  nor  eq,uiyalent  to  an  allegation  that  hei 
(Joes  not  believe.  Talbot  v.  Sebree's  Heirs,  1  Dana,  56.  And  if  he  have  no  personal  knowledge 
pf  the  fact,  though  he  deny  it,  the  testimony  of  one  witness  will  be  sufficjieut  to  countervail  it. 
Combs  V.  Bosweil,  1  Dana,  473,  474.  The  answer  of  a  miaor  by  his  guardian  ad  litem,  must 
have  some  effect  where  it  denies  a  fact,  and  should  be  overcome  by  proof  Doyle  v.  Sleeper,  1 
Dana,  531,  5,41.  'Where  administrators,  answer,  professing  ignorance,  4c.,  but  at  the  same  time 
putting  the  matter  distinctly  in  issue  by  a  denial,  how  far  a  court  of  equity  wiU  decree  on  the 
oath  of  a  single  witness  agamst  the  answer,  quere.  Hunt  v.  Rousmanier,  3  Mason,  294,  302. 
Even  the  total  oinission  in  an  answer  to  notice  (acts  charged  in  the  biU  but  not  there  stated  to 
be  within  the  defendant's  knowledge,  and  which  are  not  presumably  within  his  knowledge,  sliall 
not  be  taken  as.ap  admission  of  those  facets,  but  they  must  be  proved:  held,  of  a  bilTfiled  to 
charge  a  surety  separately,  which  bUl  charged  the  death  and  insolvency  of  the  principal  as  thp 
ground  of  proceeding  against  the  surety;  thes,^  two  facts  not  being  noticed  in  the  answer  of  the 
surety.     Long  v.  Dupuy,  I  Dana,  104,  105. 

It  is  also  proper  to  observe,  that  though  an  answer  responsive  to  a  biU  be  evidence  yet  it  is 
but  parol  evidence,  subject,  as  such,  to  every  objection  of  incompetency  where  it  seeks  to  vuy 
contradict,  or  unpeach  a  writing,  &c.  Therefore,  where  tiie  answer  admitted  a  deed  but  sppka 
of  Its  object,  in  order  to  vary  its,  apparent  effect,  though  the  deed  was  inquired  of  by  the  bill 
and  the  answer  was  responsive  as  to  its  execution,  &c.,  the  answer  was  held  inadmissible  whea 
offered  to  vary  its  effect.    Jones  v.  Sluby,  5  Har.  &  Johns.  372,  3,81. 

The  general  force  of  an  answer  as  evidence,  in  any  respect,  may  be  overcome  by  strong  con- 
tradictory testmiony  m  respect  to  particulars,  especially  if  it  amount  to  the  establishment  of  per- 
jury against  the  answer.     Countz  v.  Geiger,   1  CaU,   190,  192.     On  trying  an  issue  of  fact 
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awarded  by  chancery,  the  defekdant's  answer  bein^  offered  in  his  behalf  Wds  rejected  as  proof, 
because  it  had  been  overcome  by  depositions  of  more  than  one  witiiess  contradicting  it.  Cart- 
wright  V.  ferodfrey,  1  Murph.  422.  On  an  issue  to  try '  the  validity  of  a  will  under  the  Ohio 
statute,  the  answer  cannot  be  read.     Green  v.  Green,  5  Haffim.  2*78. 

Where  an  answer  on  oath  is  waived  pursuant  to  the  New  York  statute  (2  R.  S.  115),  the 
answer  is  not  evidence  in  favor  of  the  defendant  for  ahy  'purpose ;  but,  as  a  pleading,  the  plain- 
tiff may  avail  himself  of  its  admissions  and  allegation^  to  establish  the  Case  made  by  his  bill. 
Bartlett  v.  Gale,  4  Paige,  503,  501. 

How  an  answer  in  response  to  the  bill  is  to  be  construed  in  other  parts  in  siipport  of  itself, 
see  Clason  v.  Morris,  10  Johns.  Eep.  524.  Although  such  an  answer  may  contain  circumstances 
diScreditin'g  itself]  and  making  out  the  complainant's  case  contrary  to  a  general  denial  of  that 
case  in  the  answer,  yet  where  the  answer  denied  all  fraudulent  intent  against  creditors,  which 
w'as  charged  in  the  bill,  though  it  admitted  certain  oircurastances  which  might  have  been  relied 
'on  as  indicia  of  Such  intent,  the  cause  being  heard  on  bill  and  answer,  held,  that  the  general 
denial  of  the  intent  should  prevail.  Cunningham  v.  Freeborn,  11  Wend.  240,  2b2,  253.  But  it 
would  be  o'therwise  if  circumstances  had  beeii  admitted  showing  fraud  j)er  ss.  Id.  252,  253,  per 
iNelsdn,  J.  How  far  an  answer,  though  responsive  'to  the  biU,  shaU  be  held  to  destroy  its  own 
denial  oi"  explanations,  by  the  admission  of  inconsi^eut  circulnstances,  see  Jackson  v.  Hart  (11 
Wend.  343),  and  especially  the  opiQioii  of  SaVage,  C.  J.  (Id.  348,  349),  and  a  strong  minority  of 
the  Court  of  Errors,  the  general  views  of  whom  were  not  denied  by  the  majority,  though  they 
'came  to  a  different  result.  The  foriner  thought  the  circumstances  diselosed  by  the  answer  itself 
sufficiently  strong  to  overcome  the  matter  of  defence  it  set  up.  The  latter  thought  they  amounted 
to  no  inore  than  suspicion  of  its  falsity.  And  see  Piersoh  v.  Catlm,  3  Term.  Kep.  212.  And 
se'e  'further,  as  to  what  wUl  amount  to  a  clear  denikl,  pod,  in  these  notes,  relatiVe  to  the  num- 
ber of  witnesses. 

One's  answer  in  chancery  being  a  confession,  is  always  evidence  against  him,  whien  pertinent, 
whoever  may  have  been  parties  in  the  Cause  wherein  it  was  interposed.  Grant  v.  Jackson,  1 
Peak.  Gas.  203 ;  Kiddie  v.  Debrutz,  1  Hayw.  420  ;  Mims  v.  Mims,  3  J.  J.  Marsh.  103,  109,  110 ; 
perBayley,  J.,  in  Rowe  v.  Brenton,  3  Mann,  k  Ryl.  211,  212;  Roberts  v.  Tennell,  3  Monroe, 
241,  249 ;  Hunter  v.  Jones,  6  Rand.  541 ;  Gresley's  Bq.  Ev.  323. 

But  it  is  not  at  law  evidence  for  the  party  in  any  respect,  uilless  his  antagOAist  choose  to  use 
it,  eveii  though  it  was  called  out  on  a  bill  of  discovery  for  the  purpose  of  the  very  suit  at  law  in 
■■U^ich  it  was  offered.  It  is  therefore  entirely  in  the  election  of  the  party  calling  for  it,  whether 
he  will  use  it  or  not.  He  may  refuse,  and  prove  his  entire  cau^e  by  other  evidence,  or  he  may 
uSe  it  and  disprove  by  other  evidence,  all  aUegations  in  it  detriiuental  to  his  cause.  Nourse  v. 
Gregory,  3  Litt.  318.  The  same  rule  holds  of  a  bill  of  discovery  in  aid  of  a  defence  in  chancery. 
Held  there,  that  a  defendaht  to  a  cross  bUl  could  not  use  his  answer  iu  evidence,  unless  it  was 
first  introduced  by  the  plaintiff.    Phillips  v.  Thompson,  1  John.  Ch.  Rep.  131. 

A  dfemurrer  or  plea  to  a  bill  is  not  evidence.  The  now  defendant  at  law  had  filed  a  biU  against 
the  plaintiff,  setting  u'p  the  msitter  of  defence  to  the  present  action.  Tile  J)laintitt  (defendant  in 
the  first  Suit)  had  demurred  to  the  bill,  but  the  demurrer  being  overruled,  he  had  jjleaded  to  that 
"part  of  the  bill  respectiiig  the  defence.  The  defendant  in  the  suit  at  law  proposed  to  read  the 
chancery  proceedings  in  evidence  on  the  trial,  as  amounting  to  an  admission  of  the  matter  of 
defence.  But  Abbott,  C.  J.,  refused  the  evidence,  observing  that,  "  after  a  demurrer  to  a  bill  in 
equity,  if  the  demurrer  T^ere  overruled,  the  party  might  still  go  on  and  ariswer;  and  that  conse- 
quently the  demurrer  was  not  to  be  taken  as  an  absolute  admission  of  the  facts  charged ;  and  that 
on  the  'same  principle  a  plea  in  equity  could  not  be  so ;  for  it  amounted  merely  to  a  statement  of 
the  circumstaiceS,  to  prove,  that,  supposing  the  facts  charged  to  be  true,  the  defendant  is  not 
bound  to  answer.  It  could,  therefore,  no  more  amount,  to  an  admission  of  those  facts,  than  a 
witness  vt'ho  declines  to  answer  a  question  ean  be  held  to  admit  the  fact  inquired  into.  Tom- 
kins  V.  Ashby,  1  Mood.  4;  Malk.  32,  33. 

Such  is  the  gdneral  rule.  Crummen  v.  Cavenah,  1  liart.  Lou.  Rep.  (N.  S.)  532 ;  Roberts  v. 
tennell,  3  M6nr0e,  249 ;  Lawrence  v.  Ocean  Insurance  Co.,  14  John.  Rep.  241,  260,  per  Thomp- 
son, 0.  J.  And  see  ante,  Tol.  I,  notes  120,  121,  122, 124,  as  to  the  taking  Of  crinfessions  together. 
Also  Gre'sle^'s  Eq.  fev.  324,  325.  But  it  iS  not  true  that  because  the  whole  may  be  read, 
all  parts  of  an  answer  i'ndisc'riminately  are  evidence  even  at  law  and  in  respect  to  a  bill  of 
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discovery.  The  plaintiff's  counsel  having  read  in  evidence  the  answer  of  the  defendant  at  law 
to  a  hill  of  discovery,  and  the  defendant's  counsel  offering  to  read  the  residue;  on  objection,  the 
court  said:  "  The  bill,  if  it  contain  any  facts  useful  to  the  defendant,  is  evidence  for  him  against 
the  plaintiff.  The  answer  of  the  defendant  is  evidence  for  him,  so  far  as  it  is  responsive  to  the 
call  in  the  bill  for  discovery,  or  connected  necessarily  with  the  responsive  matter,  or  explanatory 
of  it.  So  far  as  the  answer  in  such  a  case  sets  up  matter  not  responsive  to  the  call  of  the  bill, 
or  is  not  necessarily  connected  with,  or  explanatory  of  it,  it  cannot  be  used  in  evidence  by  the 
party  making  it.  Methodist  Church  of  Cincinnati  v.  Wood,  5  Ham.  Eep.  284,  285.  And  though 
a  defendant  has  a  right  to  claim  that  the  whole  shall  be  read  and  taken  together,  yet  it  does  not 
follow  that  all  in  his  favor  shall  operate  as  evidence  for  him  of  equal  weight  with  that  which 
goes  against  him.  But  the  allegations  adverse  to  the  plaintiff  may  either  be  descredited  by  mat- 
ter apparent  on  the  answer  itself,  or  by  proving  perjury  in  some  particulars  (Countz  v.  Geiger,  1 
Call,  190,  192);  or  by  direct  proof  contradicting  all  the  allegations  adverse  to  the  cause  of  the 
party  who  called  for  the  answer.  Nourse  v.  Gregory,  3  Litt.  378.  For  as  we  have  seen  both 
by  tlie  text  and  several  of  the  notes,  an  answer  is  like  any  other  confession,  and  must  be  gov- 
erned by  the  same  rules;  and  we  saw  a  great  variety  of  cases,  Tol.  I,  note  122,  wherein  the 
jury  might  give  full  credit  to  the  portion  making  against  the  party,  and  reject  aU  that  made  for 
him,  though  prima  facie,  both  confession  and  answer  must  receive  equal  credit  whether  for  or 
against,  and  one  would  balance  the  other.     Ante,  Vol.  I,  note  118. 

Where  parts  of  the  answer  are  used  as  evidence  against  the  defendant  in  equity,  he  is  not 
entitled  as  of  course  even  to  read  the  whole.  The  master  of  the  Rolls  ruled,  that  if  a  plaintiff 
read  a  passage  of  the  defendant's  answer  as  evidence  of  a  particular  fact,  the  defendant  had 
no  right  to  read,  as  evidence,  any  subsequent  matter,  although  it  might  be  coimected  with  the 
passage  which  the  plaintiff  had  read  by  such  words  as  "  but,"  "  and,"  &c.,  unless  the  subsequent 
matter  was  explanatory  of  the  passage  read  by  the  plaintiff.  Davis  v.  Spurling,  1  Euss.  & 
Mylne,  64.  But  the  plaintiff  is  compellable  to  read  all  other  passages  in  the  answer  which  are 
explanatory  of  the  passage  read,  whether  such  other  passages  are  connected  in  point  of  gram- 
matical construction,  or  separated  by  passages  relating  to  distinct  subjects.  Nurse  v.  Bund,  5 
Sim.  225.  And  see  Bartlett  v.  Gillard,  3  Euss.  149,  infra.  An  answer  was  put  in  without  oath, 
that  being  waived  under  the  New  Tork  statute ;  and  per  Walworth,  C,  in  Bartlett  v.  Gale  (4 
Paige,  507);  "The  plaiutiff-'s  counsel  is  wrong  in  supposing  that  the  whole  answer  must  be 
taken  together  as  evidence,  and  that  the  complainant  cannot  avail  himself  of  the  admissions  in 
one  part  of  it,  without  being  also  bound  by  the  statements  and  allegations  in  other  parts  of  the 
same  answer.  This  is  not  so,  even  where  the  complainant  calls  for  an  answer  on  oath,  except 
as  to  those  parts  of  it  which  are  responsive  to  the  bill.  But  where  an  answer  on  oath  is  waived, 
although,  as  a  pleading,  the  plaintiff  may  avail  himself  of  admissions  and  allegations  in  the  answer 
which  go  to  establish  the  case  made  by  the  bill,  such  answer  is  not  evidence  in  favor  of  the 
defendant  for  any  purpose." 

Where  a  passage  read  by  a  plaintiff  refers  to  another  passage,  the  latter  is  to  be  read  only  for 
the  purpose  of  explaining  or  quahfying  the  thing  in  respect  of  which  the  reference  is  made; 
and  not  for  the  purpose  of  introducing  new  facts  which  do  not  explain  or  qualify  that  thing, 
though  such  new  facts  be  connected  in  grammatical  construction  with  that  which  must  be  read. 
Bartlett  v.  Gillard,  3  Euss.  149. 

See  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  Eep.  241,  260,  per  Thompson,  C.  J, ;  Eoberts  v. 
Tennell,  3  Monroe,  249,  S.  E.,  adverted  to  as  decided ;  Peak.  Ev.  56,  is  there  cited  by  Boyle,  C. 
J.,  and  questioned  as  not  being  maintainable  in  principle. 

Eoberts  v.  TenneU  decides,  that  where,  at  law,  the  answer  in  chancery  of  the  defendant,  as 
put  in  to  the  original  bill,  is  used  against  him,  ho  shall  not  be  allowed  to  read  his  subsequent 
answer  to  an  amended  bill,  though  in  the  same  cause.  In  that  case  it  was  not  offered  in  expla- 
nation of  the  first  merely,  but  as  evidence  in  general.  3  Monroe,  249,  250.  "  It  is  true,"  says 
Boyle,  0.  J.,  "that  wherever  the  declaration  of  a  party  is  used  as  evidence  against  him,  the  whole 
of  it  must  be  taken  together,  as  well  that  which  operates  in  his  favor  as  that  which  makes 
against  him ;  and  hence  it  is  an  established  rule,  that  if  an  answer  of  a  party  is  used  against 
him,  he  has  a  right  to  insist  upon  the  whole  of  it  being  read.  But  regularly  it  is  only  the  whole 
statement  which  he  makes  at  the  same  time,  which  he  has  a  right  to  insist  upon  being  .read  in 
his  favor,  when  a  part  of  it  is  used  against  him ;  and  therefore,  if  a  statement  made  at  one  time 
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is  used  against  a  party,  it  does  not  make  a  statement  used  by  him  at  a  different  time  evidence  in 
his  favor."  Id.  249.  See  per  Golden,  Senator,  in  Murray  v.  Coster,  4  Cowen,  630,  S.P. ;  and 
mite,  note  118 ;  on  the  point  that  one  distinct  confession  cannot  be  used  to  explain,  qualify,  or 
contradict  another. 

See  Gresley's  Bq.  Ev.  325. 

This  distinction,  that  by  calling  for  discovery  on  oath,  you  merely  admit  the  competency  of  your 
adversary  personally  as  a  witness,  but  not  the  competency  of  the  matter  he  may  set  up,  has  been 
acted  upon  in  other  courts,  and  is  obviously  a  distinction  which  must  frequently  arise.  In  Jones 
V.  Sluby  (stated  ante,  note,  33),  we  noticed  that  it  was  inadmissible  to  vary  by  parol  the  effect  of 
a  written  instrument  admitted  by  the  answer.  And  the  doctrine  in  the  text,  that  where  matter 
is  set  up  as  mere  hearsay,  or,  indeed,  if  it  appears  necessarily  to  be  so  on  the  face  of  the  answer, 
it  cannot  claim  the  force  of  evidence,  was,  as  we  saw,  recognized  in  various  chancery  oases,  anie. 
See  also  anie,  for  several  oases  on  the  same  head. 

See  Gresley's  Eq.  Ev.  324,  325. 

Not  only  must  the  answer  be  taken  together,  but  where  it  is  an  answer  to  particular  interroga- 
tories in  the  bill,  that  also  must  be  read  if  in  existence.  Where  the  bill  is  lost,  though  you  can- 
not read  the  answer  as  such,  yet,  as  against  the  party  answering,  you  are  at  Uberty  to  read  it  as 
something  said  or  written  by  him.  Per  Bayley,  J.,  in  Eowe  v.  Brenton,  3  Mann.  &  Eyl.  271,  212  ; 
per  Lord  Tenterden,  C.  J.,  Id.  273.  Answers  were  produced,  some  portions  of  which  were  unin- 
telligible, per  se,  for  want  of  the  bill  (which  was  lost),  such  as,  that  "  we  do  not  know,"  &c., 
while  other  parts  were  intelligible ;  and  it  was  strenuously  insisted  that  they  could  not  be  read 
without  violating  the  rule  that  the  whole  shall  be  taken  together.  But  Lord  Tenterden,  C.  J., 
said,  if  there  be  any  obscurity  in  them,  that  will  take  away  from  their  effect.  Bayley,  J.,  agreed 
to  a  case  cited,  that  a  witness  having  in  his  power  part  of  a  document  which  may  throw  light  on 
the  subject,  must  produce  it  before  he  can  speak.  Here,  he  observed,  the  party  produces  all  that  he 
has  in  his  power.  In  the  absence  of  the  interrogatories,  we  shall  see  from  the  document  itself 
whether  it  be  or  be  not  fairly  and  distinctly  intelligible.  The  answers  were  received.  Id.  272i 
273.  See  Rex  v.  Picton,  30  Howell's  State  Trials,  225  ;  Hart  v.  Harrison,  1  Ford's  MS.  145, 
cited  2  Stark.  Ev.  372  n.  p.  Where  the  bill  of  discovery,  filed  by  the  defendant,  prayed  the  dis- 
covery and  production  of  all  the  defendant's  letters,  or  those  of  others  written  to  the  plaintiff, 
relating  to  the  debt,  and  an  answer  had  been  filed,  and  various  letters  brought  in,  the  court  re- 
fused to  receive  any  of  the  letters  in  evidence  without  the  production  of  the  bill  and  answer. 
TindaU,  C.  J.,  said :  "  The  letter  offered  is  not  one  from  the  plaintiff,  but  written  and  sent  to  him ; 
nor  is  it  proposed  to  put  it  in  with  any  letter  in  reply.  It  may  be  that  the  answer  would  so  con- 
tradict or  explain  as  to  neutralize  its  effect."  Hewitt  v.  Piggott,  5  Carr.  &  Payne,  75.  It  was 
said  by  Thompson,  Ch.  J.,  in  Lawrence  v.  The  Ocean  Ins.  Co.  (11  John.  260),  that  letters  called 
for  and  disclosed  by  the  answer,  are  to  be  deemed  part  of  it,  and  cannot  be  read  without  the  pro- 
duction of  the  answer,  inasmuch  as  the  defendant  is  entitled  to  have  the  whole  read.  But,  as 
was  suggested  in  Hewitt  v.  Piggott  (sv^a),  there  is  a  distinction  between  letters  generally  re- 
ceived and  sent,  respecting  the  subject  of  discovery,  and  those  which  are  written  by  the  party 
himself,  or  his  agent.  So  it  is  necessary  to  distinguish  between  ca.ses  where  the  letter  is  produced 
as  part  of  an  answer,  and  where  it  is  not.  A  letter  from  the  plaintiff's  agent  having  been  re- 
ferred to  in  the  plaintiff's  answer  to  a  bill  filed  by  a  third  person,  and  inspected  by  mutual  con- 
sent, a  copy  of  it  was  now  offered  by  the  defendant  as  evidence  on  the  trial,  without  the  answer. 
On  objection,  that  the  letter  could  not  be  read  without  the  answer,  the  court,  by  Lord  Tenterden, 
C.  J.,  said:  "If  the  letter,  instead  of  being  merely  handed  to  the  solicitor  of  one  of  the  parties 
for  the  inspection  of  ihe  other,  had  been  produced  in  the  Court  of  Chancery,  and  filed  in  the 
master's  ofSoe,  and  the  defendant  here  had  wished  to  offer  it  as  evidence  in  an  action  at  law,  it 
would  have  been  for  the  Lord  Chancellor  to  exercise  his  judgment,  whether  or  not  he  would  per- 
mit it  so  to  be  made  use  of,  without  the  answer  to  which  it  related ;  or  if,  in  such  a  case,  the  let- 
ter had  been  produced  here,  without  the  Lord  Chancellor's  order,  this  court  would  have  deter- 
mined, in  their  discretion,  upon  its  admissibility.  But  in  this  case,  the  letter  was  not  regularly 
before  the  court  of  chancery  in  the  suit  there,  and  we  think  it  impossible  under  the  circum- 
stances, that  this  court  should  exercise  a  discretion  as  to  admitting  or  rejecting  it.  Whether  it  is 
necessary,  in  every  instance,  to  read  an  answer  in  chancery  for  the  purpose  of  making  any  docu- 
ments evidence  which  may  be  annexed  to  it,  we  do  not  now  decide.    I  should,  at  present,  think 
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it  a  very  strong  proposilion,  to  aay  that  the  Answer  must,  at  'all  events,  be  tesd,  though  liaVil^ 
no  connection  with  the  case  in  which  the  documents  are  produced.  But  here,  at  least,  we  thliit 
the  copy  in  question  was  admissible."  Long  v.  Champion,  2  Bam.  &  Adolph.  284.  But  where 
a  party  offered  a  sworn  copy  of  a  book  to  which  his  adversary  had  referred,  in  an  answer  in  chan- 
cery, and  which,  in  pursuance  of  an  order,  he  had  left  for  inspection  at  the  Master's  office.  Lord 
'Tenterden  held,  "  that  this  wSs  the  same  as  if  the  whole  book  were  appehded  to  the  ans\ver,  or 
the  answer  expanded  to  the  extent  of  the  book,  and  that  advantage  could  not  be  taken  of  an  in- 
spection obtained  through  a  conventional  and  economical  proceeding  between  the  parties  in  the 
bhancery  suit,  to  give  in  evidence  a  part  of  the  answer  'without  ire'adihg  the  Whble."  Alibn.,  cited 
2  Bam.  &  Adolph.  285,  by  Pollock,  Urg.    SeB  S.  C,  Gresley's  Eq.  Ev.  324. 

When  an  answer  is  introduced  merely  for  the  purpose  of  impeaching  a  witness,  its  use  will  be 
confined  to  so  much  as  relates  to  that  single  poiut.  Sparin  v.  Drax,  2  Bac.  Abr.  622  ;  S.  C.> 
Gresley's  Eq.  Ev.  324. 

The  answer  is  not  only  evidence  against  the  immediate  party  Ihakihg  it,  but  against  his  privy ; 
ihat  is  to  say,  any  one  coming  to  his  rights  and  incurring  the  like  liabilities  in  respect  to  the  sub- 
ject to  which  the  matter  Of  the  ansvver,  proposed  as  .evidence,  relates.  This  successorship  iliay^ 
of  course,  be  either  by  purchase  or  by  operation  of  law;  and  regarding  the  answer,  according  to 
'  its  true  nature,  as  the  confession  of  the  party,  operating  equally  upon  hftn  and  all  those  -ft-ho  clattti 
under  him,  immediately  or  remotely,  it  is  admitted  subject  to  the  same  restrictions  as  common 
"confessions,  when  Offered  for  a  Similar  purpose.  All  the  considerations,  therefore,  are  applioa;ble 
to  it,  which  we  had  occasion  so  fully  to  notice  (note  104),  when  speaking  of  the  latter.  In  that 
note,  we  took  occasion  to  notice  in  advance  the  leading  ease  now  teached  in  the  course  of  the 
"text,  with  Several  other  cases  specifically  exhibiting  the  effect  of  the  answer  when  brought  to 
bear  on  the  ^rivy.  These  we  shall  not  repeat,  but  mferely  add  some  few  caSes  bearing  on  the 
same  point. 

It  is  said  in  Mosely  v.  Ai'ms'tfohg  (3  Mont'oe,  28'7,  289),  that  the  anSWei-  of  one  defendant  is  not 
evidence  against  the  other,  though  the  latter  claim  under  the  fofmfe'r.  This  is  but  the  principle 
asserted  in  note  104,  above  referred  to,  that  in  order  to  commit  the  person  claiming  under  the 
respondent]  he  must  come  in  by  conveyance  or  other  title  acquired  subsequent  to  the  answer 
being  put  in.  See  that  note,  and  the  cases  there  cited.  Also  Gully  v.  The  Bishop  of  Exeter,  2 
~Moore  &  Payne,  266,  2'!3,  574,  215,  S.  P.  And  see  Turner  v.  Holm'an,  T>  Monroe,  411.  In 
"Ward  V.  Davidson  (2  J.  J.  Marsh.  443,  445),  judge  Robertson  remarks :  "  Although  it  has  been 
decided  by  the  Supreme  Court  of  the  Union  in  Field  v.  Holland  (6  Cranch,  24),  that  the  answer 
of  a  defendant  may  be  evidence  against  a  co-defendant,  who  derived  his  right  from  hita,  yet  the 
contrary  doctrine  seems  to  be  so  flfmly  settled  in  this  State  by  repeated  decisions  of  this  Court, 
"that  it  would  be  an  unexpected,  and  perhaps  an  injurious  innovation,  to  recognize  the  authority 
of  the  national  court,  as  superior  on  this  question,  to  that  of  the  supreme  tribunal  of  Kentucky." 
"WeTiave  not  been  able  to  perceive,  after  a  close  inspection  of  Field  V.  Holland,  that  the  Supreme 
Court  of  the  United  States  have  made  a  decision  so  very  unscientific  as  the  one  above  imputed 
'to  them.  Mr.  Cranch's  marginal  note  does,  indeed  (6  Cranch,  p.  9),  assert  the  rule  in  the  terms 
mentioned  by  Judge  Robertson,  but  *e  think  the  note  is  not  sustained  by  the  opinion  of  the 
court.  The  decisions  in  Kentucky  doubtless  proceed  upon  the  soUnd  distinction,  that  the  answer, 
filedbefore  the  respondent  has  parted  With  his  interest,  shall  be  received  against  all  to  whom  the 
subject  afterwards  comes,  but  not  if  filed  after.  Rees  v.  Lawless,  4  Lilt.  218,  219 ;  S.  C,  ante, 
Yol-I,  note  104. 

See  Gresley's  £q.  Ev.  '2'23,  S.  P. 

The  cases  are  uniform  to  the  general  nile  that  'the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendant.  Clark's  Ex'rs  v.  Van  Riemsdyk,  9  Cranch,  152,  156 ;  Leeds  v.  Tlie 
Marine  Ins.  Co.,  2  Wheat.  380,  383  ;  Dade's  Adm'r  v.  Madison,  5  Leigh,  401 .;  Gresley's  Eq.  Ev. 
■^4,  25  I  Daniel  v.  Ballard,  2  Dana,  296 ;  Field  v.  Holland,  6  Cranch,  8 ;  Mosely  v.  Armstrong,  3 
Monroe,  287,  289 ;  Harrison's  Heirs  v.  Johnson,  3  Litt.  286  ;  Hayward  v.  Carrol,  4  Har.  &  John. 
'618;  Fanning  v.  Pritchett,  6  Monroe,  19,  80;  Blight's  Heirs  v.  Banks,  6  Mohroe,  195,  197 ; 
fioomes  V.  Elliott,  1  Wash.  Tirg.  Rep.  389,  392;  Timberiake  v.  Cobbs,  2  j.  J.  Marsh.  136; 
Rundlet  V.  Jordon,  '3  Greenl.  47 ;  Webb  v.  Poll,  3  Paige,  368,  370 ;  per  HoBtoan,  J.,  in  De 
iPorrest  v.  Parsons,  2  Hall's  Rep.  N.  T.  S.  C.  441 ;  Winters  v.  January,  Litt.  Sel.  Cas.  1 3 ;  Turner 
v;  Holman,  5  Monroe,  411;  Ihomasson  v.  Tucker's  Adm'rs,  2  Blackf.  172;  Phoenix  v.  Ingra- 


SEC.  III.]  Of  Sentences  in  jEcdesiastical  Courts.  78 

SECTION  III. 

Of  the  Admissibility  and  Effect  of  Sentences  of  Ecclesiastical  Courts. 

The  sentences  of  ecclesiastical  courts,  though  they  are  not  courts  of 
record,  have  generally,  at  least  where  they  are  in  the- nature  of  proceed- 


ham's  Assignees,  6  John.  Eep.  412,  426 ;  Jones  v.  Bullock,  3  Bibb,  4,6'7 ;  Hardin  v.  Baird's  Heirs, 
Litt.  Sel.  Cas.  340.  Nor  is  it,  though  the  respondent  be  agent  to  his  co-defendant  against  whom 
it  is  sought  to  be  used.  Leedsv.  The  Marine  Ins.  Co.,  2  Wheat.  380,  383.  And  seenote  141,  efseq. 
In  England,  however,  where  a  defendant  stated  that  his  memory  was  frail  on  account  of  age,  and 
referred  to  another  person  as  having  been  his  agent  and  as  possessing  a  more  perfect  knowledge 
■of  the  matters  mquired  after  than  himself,  the  agent  was  made  a  party,  and  his  answer  was  allowed 
to  be  read  against  the  principal.  Anon.,  1  P.  Wms.  100.  See  Gresley's  Bq.  Ev.  25.  And 
agreed,  that  one  defendant  may  adopt  the  other's  answer,  and  SO  make  it  evidence  against  the 
former  (MoSely  v.  Armstrong,  3  Monroe,  289);  and  this  wa8  resolved  in  Nantz  v.  McPhetson 
•C?  Monroe,  &97,  600).  The  answer  of  the  obligee  is  no-evidence  against  his  previous  aosigilee,  a 
ip&rty  in  the  same  suit.  Fanning  v.  Pritohett,  6  Monroe,  79,  80 ;  Turner  v.  Holman,  5  Monroe, 
•411,  S.  P.  Nor  the  answer  of  the  wife  agaiiist  the  husband.  The  City  Bank  v.  Bangs,  3  Paige, 
■36.  Nor  the  answer  of  a  principal  dehtbr  adUiittihg  his  insolvency,  against  his  surety,  'a  oO- 
defendant,  at  the  suit  of  a  co-surety  suing  for  coutrlbutibn.  Daniel  v.  Ballard,  2  Dana,  2&S.  Th^ 
mere  silence  of  one  defendant  is,  of  course,  no  evidence  SigaiilBt  his  co-defendant.  Timberlake  ir. 
Cobbs,  2  J.  J.  Marsh.  136 ;  Blight's  Heirs  v.  Banks,  B  MoWroe,  192,  197  j  Harrison's  Heirs  v. 
-Johnson,  3  Litt.  286. 

The  general  rule  above  stated,  it  seems,  does  not  aJpply  where  all  the  defendants  are  proved  <to 
be  partners  in  the  same  transactions.  For,  in  respect  to  these,  the  answet  of  either  is  evidence 
-Sigainst  the  others.  Clark's  Adm'rs  v.  Tan  Eiemadyk,  9  Orarich,  153,  156,  pet  Marshall,  C.  J. ; 
'Chapin  v.  Cbleinan,  11  Pick.  331;  Williains  v.  Hodgson,  2  Sar.  &  John.  474,  477.  But  upou^a 
bill  in  equity  by  one  against  his  copartners  for  an  account,  the  answer  of  one  of  the  pawners  Wi'U 
not  be  evidence  to  charge  another  (Chapin  v.  Coleman,  11  Pick.  331),  unless,  indeed,  it  appeiar 
that  the  defendants  as  constituting  a  partnership  infer  se,  of  the  one  part,  were  in  partne'rfehip 
■With  the  plaintiff  of  the  other  part.    Id.     See  awfe,  note  137,  hi  seq.    Also,  tmte,  notes  138,  139. 

It  is  hardly  necessary  to  obsei-ve  that  the  adtnission  of  a  grantee  in  a  cross  bill  filed  agiinet 
■biTti  'find  the  grantor  CWhb  was  the  complainant  in  the  original  bill),  of  the  fact  of  the  grantor 
having  conveyed  to  him,  or  permitted  a  conveyance  to  him,  the  grantee,  in  order  to  defraud  the 
grantor's  creditors,  shall  not  prejudice  the  grantor.    Hardin  v.  Baird's  Hfeirs,  Litt.  Sel.  Cas.  840i 

A  defendant  friendly  to  the  plaintiff  was  actually  made  defendant,  in  Field  v.  Holland  (^ 
■Of&noh,  8);  and  his  answer  Sought  to  be  usfedkgatast  his  co-defendant ;  b'ltt  of  coarse  not  aUowed. 
Bee  Id.  24,  25. 

The  ans-<vor  of  the  party  to  a  bUl  filed  either  for  relief 'and  discovery.  Or  more  eoininbnly  fot  the 
lattet  only,  forms  a  much  less  considerable  head  of '-evidence  in  those  courts  which  possess  a  surii- 
maiy  pbwer  to  oderoe  discovery.  The  great  expense  and  deliy  of  resorting  to  a,  court  of  chan- 
'cery  for  that  purpose,  induced  the  courts  of  common  law,  some  years  ago,  to  grant  rales  on 
motion  for  the  discovery  and  production  of  material  dotmments,  ia  certain  cases.  In  New  York, 
this  pow-er  was  finally  confirmed,  not  tb  Say  enlarged,  by  statute :  and  ptarsuant  to  the  same 
'statute,  the  pi-actioe  -wiiiS  tendered  more  systematic  than  formerly  by  geneM  rules  of  the  (xmrt. 
See  the  whole  subject  treated  of  in  Graham's  N.  T.  Pr.  (2d  ed.)  ch.  5,  p.  '52-4 — 531.  We  ■tfhere 
learn,  unless  otherwise  directed  by  rule,  the  cases  proper  for  such  discovery  are  to  be  taken  as 
'tire!sci-(bed  bf  the  principles  and  ptSiotice  in  chancery  oh  bills  of  discovery.  2  R.  S.  119,  §  22. 
Doubtless  various  other  parts  of  the  practice  in  this  pa-rticular  may  be  improved  by  confanniog 
it  '48  near  fts  may  be  that  of  chancery;  and  both  'Will  derive  much  aid  from  an  English  trBct  o 
Wigrkto,  fe'ntitled  "Points  in  the  Law  of  Discovery,"  recently  piStbliShed  het&  in  the  38th  No.  of 
iLiirtell's  La**-  Libi-fey,  PhilaHelphik. 
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ings  in  rem,  a  conclusive  effect — even  with  respect  to  persons  who  are  not 
parties  to  the  proceeding.(l)  But  where  they  are  not  of  this  nature,  they 
are  conclusive  only  as  between  parties  to  the  suit.  They  are  not  admissi- 
ble to  prove  matters  which  are  not  expressly  adjudicated,  but  which  are 
only  inferred  from  the  decision.(2) 

Where  status  conferred  by  sentence. 

In  various  instances  it  is  part  of  the  law  which  binds  the  temiporal  courts, 
that  the  state  or  legal  character,  conferred  on  a  person  by  the  ecclesiastical 
courts,  shall  give  him  certain  rights,  and  subject  him  to  certain  liabilities. 
To  divest  or  exempt  him  from  these,  recourse  must  be  had  to  an  original 
suit  in  the  Ecclesiastical  Court.(3) 


(1)  Note  281. — "  It  is  a  general  rule  of  our  law,  that  where  any  matter  belongs  to  the  juris- 
diction of  one  .court,  so  peculiarly  that  other  courts  can  only  take  cognizance  of  the  same  subject 
incidentally,  and  indirectly,  the  latter  are  bound  by  the  sentence  of  the  former,  and  must  give 
credit  to  it."  Per  Duncan,  J.,  in  M'Pherson  v.  Cunliff,  11  Serg.  &  Rawle,  429,  citing  the  words 
of  Hargrave,  in  his  tracts,  p.  452 ;  Blount  v.  Darrach,  4  Wash.  C.  C.  Eep.  BSt,  659 ;  S.  C,  14 
Serg.  &  Rawle,  184,  note ;  per  Story,  J.,  in  Cassels  t.  Tern,  5  Mass.  334,  335.  And  see  several 
Instances,  ante,  note  262,  and  notes  204,  205,  and  post  in  these  notes ;  for  its  direct  application 
to  courts  of  probate.  And  it  is  evidence  even  against  strangers.  4  Wash.  C.  C.  Bep.  659,  »i 
mpra ;  S.  0.,  14  Serg.  &  Rawle,  186,  187,  note. 

In  trespass  quare  clauswm  fregit,  the  determination  of  the  Court  of  Sessions,  locating  the  line 
of  two  towns,  was  held  conclusive  between  the  parties ;  and  fixed  the  town  and  county  in  which 
the  hcus  in  quo  should  be  adjudged  to  lie.  This  was  under  a  statute  giving  the  power  to  the 
sessions.  GorriU  v.  Whittier,  3  N.  H.  Eep.  265.  The  decision  was  without  notice  to  the  oppos- 
ing town ;  yet  held  valid  and  binding.  Id.  269,  and  the  cases  there  cited.  And  see  the  great 
case  of  Maingay  v.  Gahan  (1  Irish  T.  R.  1  to  80,  passim),  for  much  learning  on  this  head;  also 
Simms  v.  Slacum,  stated  post ;  and  Ammidon  v.  Smith,  in  same  note. 

The  same  rule  extends  even  with  greater  latitude  and  force  to  the  decisions  of  exclusive  juris- 
dictions. 4  Rawle,  111,  112,  per  Huston,  J.  Thus,  part  of  a  debt  being  attached  in  the  defend- 
ant's hands  by  process  from  a  justice's  court,  he  was  held  protected  against  a  second  recovery  for 
so  much.  Tubb  v.  Madding,  1  Alab.  Rep.  129.  And  see  Stegall  v.  Wyche,  5  Yerg.  83,  and  Cox 
V.  White,  2  Mill.  Lou.  Rep.  422.  And  judgment  on  foreign  attachment  shall  conclude  all  per- 
sons who  intervene  and  take  defence  as  well  as  the  garnishee,  unless  there  be  fraud  in  the  latter 
by  which  the  intervener  is  deprived  of  his  defence.  In  such  case,  though  he  be  a  party,  he  may 
show  the  fraud.  Coates  v.  Roberts,  4  Rawle,  100,  111,  112.  The  irregularities  of  a  former 
judgment  on  foreign  attachment  cannot  be  inquired  into  in  a  subsequent  action  by  another 
creditor,  plaintiflf,  against  the  same  garnishee,  to  recover  the  property.  Cox  v.  White,  2  Mill. 
Lou.  Rep.  422.  A  decree  of  the  County  Court  in  behalf  of  a  turnpike  company  under  a  statute, 
against  a  town,  declaring  it  to  be  the  duty  of  the  town  to  repair  two  certain  bridges  on  the  com- 
pany's road,  and  ordering  repairs  accordingly,  was  held  conclusive  on  the  town,  on  all  subsequent 
similar  applications  to  compel  repairs.  Canaan  v.  The  Greenwoods  Turnpike  Company,  1  Conn. 
Rep.  1,  t.-  The  sentence  of  a  surrogate  as  to  a  will  of  the  personalty,  is  conclusive  on  all  the 
world  as  being  in  the  nature  of  a  proceeding  in  rem,  to  which  any  one  may  make  himself  a 
party.     Bogardus  v.  Clark,  4  Paige,  623. 

(2)  Vide  supra,  p.  4. 

(3)  Note  282.— This  power  of  spiritual  ooui-ts,  as  such,  to  decide  directly  on  the  legality  of 
marriage,  if  it  exists  at  all  in  the  courts  of  the  United  States,  is  probably  confined  to  very  few 
courts  of  that  character.  In  New  York,  the  power  is  exclusively  exorcised  by  the  Court  of 
Chancery,  on  questions  of  divorce.  2  R.  S.  141,  142,  et  seq.  The  suit  causa  jactiiatwnia  imir 
rvmmii,  and  the  suit  for  restitution  of  conjugal  rights,  ai'e  unknown  to  our  law ;  and  a  suit  to 
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Probate  and  letters  of  administration. 

Thus  a  probate  is  the  only  legitimate  evidence  of  personal  property 
being  vested  in  an  executor,  or  of  the  appointment  of  an  executor ;  on 
these  points,  it  is  conclusive  against  all  persons  ;(1)  the  original  will  is  not 
admissible  for  that  purpose  ;(2)  nor  is  the  grant  of  administration,  annexed 
to  the  will,  sufficient,  without  the  production  of  the  probate  itsel£(3)  So 
letters  of  administration  are  conclusive,  that  the  person  therein  appointed 
administrator  is  such. (4) 


compel  the  celebration  of  a  marriage  pursuant  to  a  previous  contract,  seems  to  be  obselete.  We 
have  no  courts  properly  ecclesiastical.  To  these  alone  the  three  latter  classes  of  causes  per- 
tained ;  and  we  have  not  heard  of  any  attempt  to  compel  the  specific  execution  of  a  marriage 
contract  in  the  Court  of  Chancery. 

But  we  shall  see  hereafter,  that  divorces  on  divers  grounds  and  by  various  courts  of  the  TTnited 
States,  not  ecclesiastical,  form  a  very  common  subject  of  sentence.  In  such  eases,  their  conclu- 
siveness when  jurisdiction  appears,  is  the  same  as  that  with  which  the  like  ecclesiastical  sen- 
tences are  invested  in  England,  whose  cases  on  this  head  are  continually  appealed  to  by  our 
courts.  The  general  result  of  the  English  adjudications  is  briefly  given  by  our  author ;  but  the 
student  or  practitioner,  desirous  of  a  more  minute  illustration,  wiU  find  his  time  well  re- 
warded by  perusing  Mr.  Hargrave's  collection  of  cases  in  his  tracts.  Har.  Law  Tracts, 
452  to  456. 

This  trial  by  certificate,  as  it  is  called  by  the  English  law,  is  probably  unknown  to  any  of  our 
courts.    In  New  York,  it  is  expressly  abolished  by  statute.    2  R.  S.  409,  410,  §  4. 

(1)  Noel  V.  "Wells,  1  Lev.  235 ;  Allen  v.  Dundas,  3  T.  R.  125.  See  Cox  v.  Allingham,  and 
Doe  d.  Edwards  v.  Gunning,  infra,  Chap.  3,  Sect.  2,  On  Proof  of  Fvhlic  Writings  not  of  Record. 

Note  283. — A  will  was  offered  for  probate,  and  rejected  on  hearing  witnesses.  Held  conclu- 
sive as  a  bar  against  any  future  presentation  and  probate  in  the  same  court.  And  this  too,  in  a 
state  where  the  Probate  Court  took  cognizance  of  wills,  both  of  real  and  personal  estate.  Case 
of  Wells'  WUl,  5  Litt.  274.  So,  as  to  personalty,  of  a  decree  revoking  probate  of  a  will,  after 
proof  in  common  form,  on  the  ground  of  insanity.  Brown  v.  Gibbon,  1  Nott.  &  M'Cord,  326. 
The  question  as  to  the  effect  of  a  decree  disallowing  a  will  proposed  for  probate  was  deliberately 
considered  in  Laughton  v.  Atkins  (1  Pick.  535,  541,  et  seq.),  and  the  court  came  to  the  conclu- 
sion, that,  after  it  had  once  been  proposed  in  the  Probate  Court  and  rejected  by  a  decree,  it  could 
not  afterwards  be  used  for  any  purpose  whatever ;  but  was  reduced  to  a  mere  nullity.  It  is  also 
material  to  observe,  that  the  decree  set  up  was  one  against  the  heir,  who  had  no  notice  except 
the  public  one  by  advertisement  in  a  newspaper.  See  Id.  547.  A  like  doctrine  had  before  been 
held,  in  Eeid  v.  Boriand  (14  Mass.  Rep.  208). 

In  Pennsylvania,  a  will  of  lands  may  be  given  in  evidence  on  proof  of  its  execution,  not- 
withstanding a  verdict  and  judgment  on  an  issue  of  devisavit  vel  non  from  the  Register's  Court, 
against  the  validity  of  the  will.    Smith  v.  Bonsall,  5Rawle,  80.    Further,  see  post,  in  these  notes. 

(2)  Coe  V.  Westerman,  2  Sel.  N.  P.  730;  Pinney  v.  Pmney,  8  B.  &  C.  235 ;  R.  v.  Barnes,  1 
Stark.  R.  243  ;  Stone  v.  Forsyth,  2  Doug.  707. 

(3)  Hamilton  v.  Aston,  1  C.  &  K.  679. 

(4)  Noel  V.  Wells,  ut  svpra;  Bouchier  v.  Taylor,  4  Bro.  P.  C.  708. 

Note  284. — Where  a  probate  court  has  power  to  grant  letters  of  commitment  or  guardianship 
for  lunatics,  such  letters  are  conclusive  evidence  of  insanity  against  all  persons  dealing  with 
the  lunatic.  Leonard  v.  Leonard,  14  Pick.  280.  See  Middleborough  v.  Rochester,  12  Mass. 
Rep.  363. 

As  to  the  qualification  of  the  rule  mentioned  in  the  text,  it  applies  universally  to  judgments, 
decrees  and  sentences,  of  aU  courts.  They  are  only  evidence  of  what  was  directly  in  issue,  and 
not  of  matters  incidentally  contested  before  the  court  which  pronounced  them,  nor  of  matters 
merely  inferable  from  them  by  argument.  See  onfe,  note  261,  and  the  cases  there  cited ;  also, 
the  rule  laid  down  in  The  Duchess  of  Kingston's  Case,  in  the  text.     The  case  of  Hibsham  y. 
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Though  a  person  has  not  been  party  to  a  suit  respecting  the  granting  of 
a  probate,  he  is  not  admitted  to  prove  "that  another  person  was  appointed 
executor,  or  tha:t  the  testator  was  insane,  or  that  the  will  was  forged,  for 
the  purpose  of  impeaching  the  title  of  the  executor.(l) 

Payment  of  money  to  an  executor,  who  has  obtained  probate  of  a  forged 
will,  is  a  discharge  to  the  debtor  of  the  deceased,  who  has  made  the  pay- 
ment, though  the  probate  be  afterwards  decMred  null  and  void.(2)  "  The 
probate,"  said  Buller,  J.,  "  is  a  judicial  act ;  for  the  Ecclesiastical  Court 
may  bear  and  examine  witnesses  on  the  different  sides,  whether  a  will  be, 
or  be  not,  properly  made.(3)     That  is  the  only  court  which  can  pronounce 


DuUeban  (4  "Watta,  183),  furnishes  a  valuable  iUustration  of  ttis  aodtriue.  There,  the  defehd- 
tnts  haviug  pleaded  a  release  to  the  plaintiff's  declaration  for  a  legacy,  and  the  plaintiff  having 
rep'^eiper  fraudem,  'the  defendants  rejoined  that  the  release  was  exhibited  by  them  in  the 
"Orphan's  Court,  and  allowed  by  that  court  as  a  dedisive  bar  to  exceptions  taken  by  the  plainfiff 
'fo  their  administration  account;  and  the  question  raiked  by  the  demurrer  was,  whether  the  va- 
lidity of  the  release  had  passed  in  rem  jvdicateifn.  Edd,  that  the  decree  of  the  Orphan's  Court 
"was  incompetent  to  affect  the  plaintiff  in  his  Common-laW  action.  The  question  of  fraud  came 
fcefore  the  court  incidentally;  the  validity  of  the  release  was  drawn  mto  contest  incidentally j 
and  the  point  being  thus  incidentally  decided,  could  no  more  prejudice  his  rights  in  anothei-  couil;, 
than  could  the  decision  of  a  surrogate  or  register  prejildice  the  title  of  aii  unsuccessful  claimant 
of  admiuiatratioh  to  a  decedent. 

(6)  Noel  V.  Wells,  ui  supra;  Ma;rriotl  v.  Marriott,  1  Stra.  666,  %i\.  As  to  the  e^ect  of  pro- 
bate upon  an  indictment  for  forging  a  will.  See  infra. 

Note  2SS. — They  ire  not  prima  facie  evidence  of  death,  even  in  favor  of  the  person  who 
sues  as  administrator  in  the  cause.  Moons  v.  De  Bemales,  1  Euss.  SoO,  306,  30'7.  The  direct 
contrary,  however,  was  held  at  law  where  the  defendant  cimltted  to  plead  In  abatement.  The 
tetters  were  there  iield  conclusive  evidence  of  the  death.  Newman  v.  Jenkins,  10  Pick.  515. 
fee  letters  of  adinihistration  in  this  case  frere  gi-aftted  on  an  abseiicie  of  the  alleged  intestate  [he 
not  being  heard  froin],  of  only  three  ye^fS  on  k  sea  voyage,  without  other  proof  of  his  death, 
direct  or  circumstantial.     Id. 

(2)  Allen  v.  Duudas,  '3  ^.  R.  125. 

irOTE  286.— i  R.  S.  of  New  York,  80,  §  '56. 

And  ah  executor  was  ptotected  in  all  Ms  aotS  as  Su6h,  pendente  lite,  on  a  will  ultimately  set 
"aside ;  and  had  all  his  commissions  ahd  other  allowances.  Bradford  v.  Boudinot,  3  Wash.  0.  C. 
Eep.  122.  So  donees  and  purchasers  under  him  shall  be  protected  (Benson  v.  Rice,  2  Nott  S; 
M'Cord,  5'!'7,  578,  and  authorities  the're  cited);  and  payments  tnade  to  him  are  valid.  Moore  v. 
Thinner's  Adin'r,  5  Monroe,  48.  So  tke  administrator  himself  acquiring  title  in  the  goods  under 
letter  afterwards  fepealed  by  reason  of  a  Will  foutid,  shall  be  {jrotected  in  his  possession,  nor  can 
ihe  questiftn  of  hiS  due  adniinistration  of  Suoh  gdods  be  tried  in  trover  agaihst  him  at  the  suit  of 
the  executor  (Foster  v.  Brown,  1  Bail.  Rej).  221,  223,  224) ;  and  this,  tihotigh  the  iidministi-atioh 
were  fraudulently  obtained,  as  by  suppressing  a  will.    Id. 

(3)  Note  287.-2  R.  S.  of  New  Ybrli,  61,  §  Si.  See  previous  note,  236;  also,  Sholljr  v 
baler,  2  Ra*le,  I'l'T,  178;  also,  pe'r  Daggett,  J.,  in  Av6ry  v.  Chappel,  6  Conn.  Rep.  276;  Case 
'of  Wellk'  W'ill,  5  liitt.  ^73 ;  aid  especially  per  Mill,  J.,  at  p.  276. 

A  gtant  of  adniinistration  to  the  deoBdent's  husband  has  been  held  conclusive  evidence  that 
she  had  the  power  to  make  the  will,  though  a  feme  covert.  Oassels  v.  Vernon,  5  Mason,  33^, 
334,  SS'5.  And  'seb  Picquet  V.  Swah,  4  Mason,  443,  461,  462.  And  the  recital  in  letters  of 
administration,  -fc-itli  the  will  annexed,  that  R.  Was  executor,  by  irhplicatioti  iS  conclusive  of  tha* 
yt.  Roth  V.  tealrl  of  Enfiiskillen,  1  Huds.  k  Bro.  187.  The  probkte  cannot  be  collaterally 
lasted  by  fflii-^ving  1;ha;t  the  -UoH  is  a  fdi^ery ;  and  that  the  testator  made  another  testament, 
•S;rid  h'§'^6ikM  £ihothet  4xec(uft6t.    Slobre  v.  Janhter's  Admitustl-ator,  5  itonroe,  42,  45.    An  origi- 
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•wtetlier   tlie  ■will  is  good,  and  the  courts  of  common  law  haye  no 
jurisdiction  over  the  subject.(l)     The  probate  is  conclusive,  till  it  is  re- 


naj  bill  in  chancery,  alleging  that  the  prohate  of  a  will  of  personalty  is  yoid,  cannot  he  sustained. 
The  error  in  admitting  such  void  will  to.  probate,  can  only  be  corrected  on  appeal.  Traver  v. 
Traver,  9  Pet.  114.  So  of  a  wUl  of  real  estate,  where  the  Court  of  Probate  had  the  power  of 
admitting  such  will  to  proof    Id.     And  Bee  post,  note  289,  S.  P.,  in  several  cases. 

But  a  distinction  should  be  made  between  the  abstract  validity  of  the  will,  and  any  point  upon, 
its  construction  and  effect ;  for  on  the  latter,  the  parties  claiming  have  a  right  to  be  heard,  and 
cannot  be  foreclosed  in  any  matter  wherein  they  have  not  been  heard  as  paxtiesi  Thus,  where^ 
the  plaintiffs  claimed  as  legatees,  against  the  curator  of  the  heir  at  law:  he  (the^  curator)  pleaded 
res  judicata,  viz :  that  in  a  suit  between  him  and  the  executor,  the  whole  subject  of  the  legacjj 
was  decreed  to  the  heirs  at  law  by  the  Probate  Court,  which  set  aside  so  much  of  the  will  as, 
bequeathed  to  the  legatees.  The  latter  insisted  they  were  not  to  be  affected  by  sjuch  a  decree, 
because  not  parties.  The  court,  by  Porter,  J.,  said,  the  plea  of  res  judicata  could  not  be  sustained;, 
under  such  circumstances.  "  The  law  says,  in  a  case  of  contestation,  the  ej^ecutor  may  interfere 
to  sustain  the  validity  of  the  wiU.  But  his  right  to  interfere  in  a  contestation  cannot  be  extended, 
to  make  him  the  representative  of  the  conflicting  interests  which  the  will  has,  ?re5,tedr"  The, 
point  contested  had  been  whether  the  plaintiffs  were  quahfled  to  tajie  as.  legatees.  It  waa 
insisted  that  they  were  not,  because  they  were  children  of  the  testator  by  a  colored  concubine. 
Valsain  v.  Cloutier,  3  Mill.  Lou.  Eep.  110,  175,  176. 

(1)  Note  288. — The  language  of  Lord  Kenyon  in  Rex  v.  Inh.  of  Netherseal  (4  T.  R.  25.8),  is: 
"  We  cannot  receive  any  other  evidence  of  there  being  a  will  in  this.  case,,  than  such  as  would  be, 
sufficient  in  all  other  cases,  where  titles  are  derived  under  a  will ;  and  nothiug  but  the  probate; 
or  letters  of  administration  with  the  will  annexed,  are  legal  evidence  of  the  will,  in  s^l  cases  of[ 
personalty."  This  language  was  repeated  and  recognized  by  the  Supreme  Court  of  the  United 
States,  in  Armstrong  v.  Lear  (12  Wheat.  115, 116).  It  was  adopted  as  authority  for  denying  the 
right  here  to  sue  for  a  legacy  under  a  foreign  will,  an  administrator  appointed  here,  but  who  had 
not  oauised,  probate  of  the  will  to  be  made.  The  same  doctrine  is  recognised  in  Tarver  v.  Tarver 
(2  Pet.  IH).  But  in  the  latter  case  the  complainants  set  up  the  will  as  true ;  and  made  it  the 
foundation  of  their  title,  by  alleging  that  ai  condition  contained  in  it  had  failed,  whereby  the, 
property  came  to  them.  The  answer  admitted  the  will,  but  insisted  on  the  want  of  any  condition. 
In  such  case,  the  complainants  could  not  call  on  the  defendants  for  proof  of  the  will  by  the  pro- 
duction of  a  probate  (Id.  119) ;  it  is  obvious  tbat  the  probate  could  not  be  said  to  be  in  i^ue ;  for 
the  will  was  agreed  by  the  pleadings.    Anie,  note  196. 

Where,  in  trover,  the  plaintiff  claimed  as  administratrix,  the  title  to  a  slave  converted  after  th*^ 
intestate's  death,  and  made  profert  of  the  letters  in  declaring;  though  the  defendant  pleaded  the 
general  issue,  this  was  held  no  admission  of  the  letters,  as  it  would  have'  been  had  she  sue,d  in 
her  representative  character,  according  to  'the  rule,  ante,  note  196,  cited  above.  She,  therefore, 
not  being  able  to  maintain  her  action,  by  proof  of  her  actual  possession  against  the  defendant  as 
a  wrongdoer,  but  the  letters  making  a  part  of  her  title ;  held,  that  their  existence  was,  denied 
by  the  general  issue,  and  they  must  be  proved.  Browning  v.  Huff,  2  Bailey,  114,  111.  The 
plaintiff  in  trover,  the  vendee  of  an  executor,  not  being  able  to  show  the  probate,  though  he 
proved  the  wUl,  and  no  exclusive  possession  in  him  appearmg,  was  nonsuited.  Pinney  v.  Pin- 
ney,  2  Mann.  4  Ryl.  436 ;  and  see  note  a  to  that  case,  p.  431 ;  S.  C,  8  Bam.  &  Cress..  335.  But 
the  title  of  three  executors,  named  in  the  will,  was  held  proved  by  a  probate  and  letters  to  one 
of  them :  and  they  may,  in  such  case,  all  sue  as  executors  (Walters  v.  Pfeil,  1  Mood.  &  Malk, 
362,  363);  or  the  one  who  made  probate  may  sue  alone,  at  his  election,  and  maintain  his  action, 
without  proving  that  the  others  renounced.  Davies  v.  Williams,  1  Sim.  5.  Qua-e,  See  1  Mood. 
&  Malk.  363,  per  Lord  Tenterden,  C.  J.,  reading  from  Selw.  N.  P.  So,  although  there  be  an  ad- 
ministrator appointed  cum  iesiamento  annexo,  here,  yet  the  legatee  cannot  recover  of  him,  till  he 
first  cause  a  regular  probate  of  the  wUl  here ;  and  this,  though  it  be  operative  as  a  will  in  a 
foreign  country,  where  it  was  executed.  Armstrong  v.  Lear,  12  Wheat.  169,  115,  116.  We 
shall  see,  post,  note  290,  that  a  title  may  as  weE  be  made  under  a  foreign,  as  a  domestic  probate 
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pealed;  and  no  court  of  comm.on  law  can  admit  evidence  to  impeacli 
it."(l) 


and  this  probate  being  a  judicial  proceeding,  may,  as  between  the  states,  be  proved  by  the  regu- 
lar certificate  under  the  constitution  and  laws  of  the.  United  States.  Act  of  Cong,  of  1790; 
Balfour  v.  Chew,  5  Mart.  Lou.  Rep.  (N.  S.)  517;  Johnson  v.  Rannela,  6  Mart.  Lou.  Rep.  (N.  S.) 
621 ;  Thomas  v.  Tanner,  6  Monroe,  53,  54.  Being  so  proved,  it  will  avail,  without  the  formal 
proof  of  the  statute  which  gives  the  foreign  probate  court  its  jurisdiction.  A  probate  certified  by 
the  clerk,  and  presiding  justice  of  the  County  Court  of  Jefferson  county,  Virginia,  in  due  form  as 
required  by  the  United  States  law,  was  received  by  the  Supreme  Court  of  Pennsylvania.  On 
objection,  that  the  statute  authority  of  the  County  Court  should  also  have  been  proved  by  a  cer- 
tified copy,  tbe  court  agreed,  that  the  laws  of  Virginia  were  to  be  proved  as  the  laws  of  a  foreign 
country ;  but  that  the  acts  of  its  courts  might  undoubtedly  be  resorted  to  for  their  exposition. 
To  the  act  of  the  County  Court,  in  holding  jurisdiction  of  the  subject  of  probate,  the  maxim, 
omnia  preswmwniur  rite  esse  acta,  is  as  applicable  as  it  is  to  judicial  proceedings  in  our  own  state. 
Ripple  V.  Ripple,  1  Rawle,  286 ;  Thomas  v.  Tanner,  6  Monroe,  53,  54.  These  decisions  go  far 
towards  pleicing  the  mode  of  proof  of  a  judgment  of  an  inferior  court  in  a  neighboring  state,  on 
the  complete  footing  of  a  domestic  judgment  of  the  same  character.  See  ante,  note  177,  for 
several  decisions  on  this  point ;  also,  post,  in  these  notes.  It  is  exactly  the  presumption  allowed 
and  advocated  by  Chancellor  Kent,  in  favor  of  a  domestic  probate.  "Westoott  v.  Cady,  5  John. 
Ch.  Rep.  334,  343.  The  state  of  Pennsylvania,  however,  has  a  statute  that  the  letters  of  ad- 
ministration granted  by  a  neighboring  state,  shall  be  received  as  authority  to  sue,  the  same  as  if 
they  were  domestic.  M'Oulloch  v.  Young,  1  Binn.  63,*64.  Yet  it  is  not  perceived  that  Ripple 
V.  Ripple  rested  on  this.  The  proof  was  there  received  as  part  of  a  title  under  the  kx  loci;  not 
as  giving  a  right  to  sue  in  a  representative  character.  The  statute  was  not  referred  to ;  and,  for 
aught  we  Icnow,  has  been  repealed.  The  decision  would  seem  plainly  to  rest  on  the  general  law; 
and  if  sustainable,  is  a  most  valuable  step  towards  shortening  and  simplifying  this  kind  of  foreign 
evidence.  The  conclusive  effect  of  probates  in  neighboring  states  and  foreign  countries,  both  as 
to  real  and  personal  property,  was  very  fully  examined  and  illustrated  in  Robertson  v.  Barbour 
(6  Monroe,  527  to  529j.  The  result  is  that  full  faith  and  credit  shall  be  given,  and  all  local  forms 
of  notice,  &c.,  shall  be  sanctioned ;  and  the  whole  supported  by  a  presumption  that  it  conforms 
to  the  local  law. 

(1)  Note  289.— This  authority  concerning  wUls  and  administration,  is,  in  the  state  of  New  York, 
committed  to  the  surrogates  of  the  several  counties.  2  R.  S.  56,  et  seq.  Various  other  powers  in 
respect  to  the  administration  of  decedents'  estates  personal,  and  for  deficiency  of  their  real 
estate,  are  also  conferred  by  these  statutes  upon  the  same  officers.  2  U.S.  100,  ei  seq.  They 
are  also  endowed  with  certain  powers  in  respect  to  the  assignment  of  dower  (Id.  488,  et  seq.),  and 
some  other  matters.  Their  determinations  on  these  heads,  so  far  as  their  effect  in  evidence  has 
been  considered,  have  been  placed  by  the  courts  on  the  same  footing  with  those  of  the  English 
ecclesiastical  courts  as  given  by  our  author.  Jackson  ex  dem.  Miller  v.  Hixon,  17  John.  Rep 
123;  Jackson  ex  dem.  Clarke  v.  Randall,  5  Cowen's  Rep.  168;  Jackson  ex  dem.  Jenkins  v.' 
Robinson,  4  Wend.  436.  And  see  Jackson  ex  dem.  Sitzer  v.  "Waltermire,  5  Cowen's  Rep.  299  ■' 
and  S.  C,  7  Id.  353 ;  also,  Liubois  v.  Dubois,  6  Cowen's  Rep.  49-1.  In  New  York,  too,  the 
same  officers  receive  proof  of  devises,  and  order  them  to  be  registered ;  but  the  statutes  will  allow 
this  to  operate  as  presumptive  evidence  only.  2  R.  S.  57,  §  7,  &c. ;  Id.  58,  §  15.  Sucli  is  also 
the  law  of  Pennsylvania.  Coates  v.  Hughes,  3  Binu.  498;  Lo^van  v.  -Walts,  5  Serg.  &  Rawle, 
212.  See  per  Tilghman,  J.,  in  Spangler  v.  Rambler,  4  Serg.  &  Rawle,  193;  Wahnslcy  v.  Read^ 
lYeates,  87;  Smith  v.  Bonsall,  5  Rawle,  80;  Downing's  Estate,  5  Watts'  Rep.  80.  Powers 
somewhat  similar  appear  to  reside  in  the  courts  of  probate  of  Counectiout,  Massachusetts  and 
Rhode  Island,  where  the  law  accords  a  conclusive  effect  to  their  decrees  as  evidence  both  in  the 
realty  and  personalty.  Bush  v.  Sheldon,  1  Day,  170;  Judson  v.  Lake,  3  Day,  318;  Laughton  v. 
Atkins,  1  Pick.  535 ;  Spencer  v.  Spencer,  1  Gall.  622 ;  Brown  v.  Lanman,  1  Conn.  Rep  467  In 
Bush  V.  Sheldon  {svpra),  a  sale  of  land  by  order  of  the  judge  of  probate,  for  defect  of  personal 
estate,  was  held  unhnpeaohable  by  the  heir,  m  an  action  of  ejectment,  because  he  was  a  party  in 
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the  Court  of  Probate.  Jackson  ex  dem.  Jenkins  v.  Robinson,  supra,  S.  P.  Judsou  v.  Lake,  and 
Spencer  v.  Spencer,  held  the  decree  of  the  Court  of  Probate,  establishing  a  wfll,  conclusive,  not 
only  in  respect  to  the  personalty,  but  also  the  realty,  on  the  ground  that  the  powers  of  that  court 
were,  by  statute,  the  same  as  to  both.  So  in  Massachusetts  (Dublin  v.  Chadboum,  16  Mass.  Eep. 
433),  North  Carolina  (Stanley  v.  Eean,  Tayl.  93,  said  to  be  prima  facie  evidence),  Kentucky 
(case  of  Wells'  Will,  5  Litt.  273),  Indiana  (said  in  Eobertson  v.  Barbour,  6  Monroe,  527,  528j, 
and  Alabama.  Semb.  Tarver  v.  Tarver,  9  Pet.  174.  See  NichoUs  v.  Hodges,  1  Pet.  562,  as  to 
the  powers  of  the  Orphan's  Court  in  Maryland. 

Independent  of  the  above  statute  modifications,  the  powers  of  the  court  of  the  surrogate,  judge 
of  probate,  the  Orphan's  Court,  ordinary,  or  of  whatever  name,  coming  in  the  place  of  the  English 
Ecclesiastical  Court  (and  such  a  court  exists  in  every  stale),  are  the  same  with  those  of  the 
English  ordinary  in  respect  to  the  wills  and  estates  of  testators  and  intestates ;  and  their  decrees 
are  to  be  received  as  conclusive  evidence  under  the  limitations  prescribed  by  our  author.  It  has 
accordingly  been  held  in  Soutli  Carolina,  that  the  decree  of  the  ordinary  against  a  will,  founded, 
too,  on  the  finding  of  a  jury  that  the  testator  was  insane,  shall  not  be  received  as  evidence 
against  a  devisee  under  the  same  will — for  the  powers  of  the  ordinary  respect  the  personalty  only. 
Crossland's  Bx'rs  v.  Murdock,  4  M'Cord,  217.  The  same  thing  was  held  of  a  like  decree  in  the 
appellate  court  (Common  Pleas) ;  for  they,  of  course,  as  an  appellate  court,  were  tied  down  to  the 
same  narrow  line  of  jurisdiction.  Id.  This  point  was  lately  very  fully  examined  by  the  learned 
vice-chancellor  of  the  first  circuit  (N.  T.).  On  a  review  of  the  English  authorities,  he  shows 
that  a  decree  of  chancery  (on  appeal  from  the  surrogate),  annulling  the  testament  for  insanity,  is 
not  even  admissible  between  the  same  parties  on  the  same  point  (insanity),  as  to  a  devise  in  the 
same  will.  Bogardus  v.  Clarke,  1  Edw.  Ch.  Rep.  266 — 270.  He  also  proves  that  a  verdict, 
decree,  &o.,  against  the  devisee  (for  insanity),  would  be  equally  inadmissible  as  affecting  the  per- 
sonalty. The  authorities  cited  by  him  as  directly  bearing  on  these  points,  are  Montgomery  v 
Clarke,  2  Atk.  378  ;  Clark  v.  Dew,  1  Russ.  &  M.  103.  And  per  Yelvertou,  B.,  in  Hume  v. 
Burton,  1  Ridgw.  Irish  P.  C.  277.  This  decision  was  fully  sustained  by  the  learned  chancellor 
on  appeal  (S.  C,  4  Paige,  623),  on  the  views  taken  by  Vice-Chancellor  M'Coun.  The  chancellor 
adds  Maxwell  v.  Montague,  cited  Lord  Hardwiok,  in  3  Atk.  546.  The  same  distinctions  were 
directly  adjudged  by  Washington  and  Pennington,  J's,  in  Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep. 
580,  582,  583,  and  by  the  Supreme  Court  of  New  Jersey,  in  Den  v.  Ayres,  1  Green.  153.  And 
see  Darby's  Lessee  v.  Mayer,  10  Wheat.  465,  469,  and  the  cases  cited  1  Pick.  241.  But  in  Ken- 
tucky, where  the  power  of  such  courts  extend  to  land,  the  rejection  of  a  wUl  was  held  conclusive 
against  any  further  hearing,  even  in  the  same  court,  both  as  to  realty  and  personalty.  Case  of 
Wells'  Will,  5  Litt.  273.  These  courts  have  the  incidental  power  of  revoking  letters  of  adminis- 
tration improvidently  issued.  Raborg's  Adm'x  v.  Hammond,  2  Harr.  i  Gill,  42  ;  Brown  v.  Gib- 
son, 1  Nott  &  M'Cord,  326. 

Such  courts  are — in  this  country,  of  course — creatures  of  the  statute,  or  of  special  constitutional 
enactment.  The  general  adoption  of  the  common  law  would  not  bring  them  in  upon  us,  for  want 
of  a  hierarchy  furnishing  the  appropriate  officers  and  machinery  for  the  action  of  an  ecclesiastical 
forum.  Their  powers  are  defined  in  the  same  way ;  and  hence  they  are  treated  as  special 
limited  and  inferior  jurisdictions,  in  pleading  whose  decrees  a  concurrence  of  circumstance  must 
be  set  forth,  indicating  that  they  have  acted  within  the  scope  of  their  specific  powers ;  and  the 
same  principle  will,  of  course,  call  for  all  that  strictness  of  proof  necessary  to  give  them  juris- 
diction, the  nature  of  which  will  be  considered  more  at  large  in  our  subsequent  notes.  14  John. 
Eep.  430;  Dakiu  v.  Hudson,  6  Cowen's  Rep.  221;  Smith  v.  Rice,  11  Mass.  Rep.  507,  512,  &c. ; 
Hunt  V.  Hapgood,  4  Mass.  Rep,  117;  Ex  parte  Pleasants,  Whart.  Dig.  (ed.  of  1829),  p.  160,  pi. 
205  ;  Palmer  v.  Palmer,  1  Mill.  Lou.  Rep.  99,  100.  Thus,  in  setting  forth  a  surrogate's  decree 
for  distribution,  you  must  plead  that  the  same  surrogate  granted  the  letters  of  administration — for 
such  surrogate  could  alone  make  the  decree.  Dakin  v.  Hudson,  6  Cowen's  Rep.  22 1.  In  proving 
a  surrogate's  or  other  probate  seal  of  real  estate,  you  must  show  a  petition  and  account ;  but, 
having  done  this,  or  otherwise  shown  jurisdiction,  however  erroneous  the  proceedings  may  have 
been,  they  are  conclusive  till  annulled  on  appeal,  and  cannot  be  impeached  collaterally.  Jackson 
ex  dem.  Jenkins  v.  Robinson,  4  Wend.  436;  Jackson  ex  dem.  M'Pail  v.  Crawfords,  12  Wend_ 
533  ;  per  Kent,  C,  in  Mooers  v.  White,  6  John.  Ch.  Rep.  381,  382,  385,  386  ;  Brown  v.  Lanman, 
1  Conn.  Eep.  467 ;  Bush  v.  Sheldon,  1  Day,  170 — cited,  also,  supra;  M'Pherson  v.  Cunliflf,  11 
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Serg.  &  Rawle,  422,  429 ;  Selin  v.  Snyder,  1  Serg.  &  Eawle,  166 ;  per  Jackson,  X,  in  Scott  t. 
Hancock,  13  Mass.  Rep.  166;  and  in  Smith  v.  Rice,  11  Mass.  Rep.  512  ;  Tliompson  v.  Tolmiq,  2. 
Pet,  15  V  ;  Perkins  V.  Fairfield,  11  Mass,  Rep.  227  ;  President  of  the  Orphan's  Court  of  Pauphin, 
County  for  the  use  of  aroff  v.  Groff,  14  Serg,  &  Rawle,  181,  184;  Allen's.  Lessee  v.  Lyons,  2 
W^h,  C.  C.  Rep.  475  ;  Kennedy  v.  Wachsmuth,  12  Serg.  k  Rawle,  171.  See  Matter  of  Hemiup,, 
2  Paige,  320  ;  McOombs  v.  Dunbar,  1  MiU.  Lou.  Rep.  18,  21 ;  Rhoades'  Lessee  v.  Selin,  4  "Wash. 
0.  C.  R(ep.  715  ;  Richer  v.  Fitzsimmons,  4  Watts'  Rep.  251;  Ford  v.  "Walsworth,  15  Wend,  449., 
And  it  seems  that  a  recital  of  the  presentation  of  the  account  in  the  surrogate's  order  of  sale  is^ 
not  sufficient.  The  fact  of  its  having  been  presented  must  be  shown  affirmatiTely,  Ford  v. 
Walsworth,  15  Wend,  449. 

3uoh  proceedings  are  in  rem  against  the  estate,  not  in  personam ;  and  they  bind  all  those, 
clauning  under  the  testator  or  intestate;  and  even  divest  the  lien  of  a  judgment  (M'Phei;son.v, 
Cunliff,  11  Serg,  &  Rawle,  422,  429,  430;  4DaU,  119);  and  as  such  they  are  binding  on  the  land 
sold  like  the  condemnation  of  a  court  of  exchequer  or  admiralty  on  goods,  11  Serg,  &  Rawle,, 
430.  In  support  of  these  sales  by  probate  courts,  irregularities  are  to  be  overlooked;  purchasers, 
should  not  be  affected  by  the  uuskillfulness  or  negligence  of  the  proper  officers.  The  re^arity 
of  their  sales  is  to  be  presumed,  especially  after  a  lapse  of  years  (11  Serg.  &  Rawle,  432  ;  jMessin-- 
gerv,  Kintner,  4  Binn.  105;  Snyder's  Lessee  v.  Snyder,  6  Binn,  496;  Perkins  v,  Fairfield,  11 
Mass.  Rep.  227);  and  the  record  saying  the  party  appeared,  or  asserting  other  matter  pertinent, 
has  been  held  to  conclude.  Selin  v.  Snyder,  7  Serg.  &  Rawle,  166 ;  11  Id.  436,  S.  P.  Such  de- 
cree is  like  one  in  chancery  on  which  a  sale  is  had,  or  a  Judgment  at  law,  or  a  sherifi^'s  sale.  The 
purchaser  shall  not  be  bound  to  look  to  the  matters  previous  to  the  decree  or  judgment,  except 
to  jurisdiction  and  parties,  though  the  sale  may  be  avoided,  if  that  be  unfair.  Selin  v.  Snyder, 
sujora.  Per  Duncan,  J,,  in  M'Pherson  v.  Cunliff,  11  Serg.  &,  Rawle,  433,  434.  'In  this  last  case 
(p.  437),  Duncan,  J.,  apphes  to  such  a  proceeding  the»strong  general  language  of  Trumbull,  J.,  in 
Canaan  v.  Greenwoods  Tump,  Co.  (1  Conn.  Rep.  7).  "A  judgment,  decree,  sentence  or  order, 
passed  by  a  court  of  competent  jurisdiction,  which  transfers,  creates  or  changes  a  title,  or  any  in- 
terest in  the  estate,  real  or  personal,  or  which  settles  or  determines  a  contested  right,  or  which 
fixes  a  duty  on  one  of  the  parties  litigant,  is  not  only  final  as  to  the  parties  themselves,  and  all 
clauning  by  or  under  them,  but  furnishes  conclusive  evidence  to  all  mankind,  that  the  right, 
interest  or  duty  belongs  to  the  party  to  whom  the  court  adjudged  it.  It  is  admissible  in  fsivor  of 
any  person  who  may  be  interested  to  prove  the  existence  of  such  right  or  duty  as  a  fact."  Some 
former  decisions  and  dicta,  especially  at  Nisi  Prius  in  Pennsylvania,  were  favorable  to  a  collateral 
inquiry  into  the  merits  of  probate  proceedings  and  order  of  sale.  These  are  considered  in  the 
above  case  of  M'Pherson  v.  Cunliff  (11  Serg.  &  Rawle,  434  to  439) ;  and  they  are  brought  back  to 
the  rule  above  stated  by  Trumbull,  J.  The  judgment  of  confirmation  on  a  probate  will  not  con- 
clude, however,  in  respect  to  the  character  of  the  purchaser,  as  whether  he  purchased  in  his,  own 
right,  or  in  trust;  for  where  he  was  named  as  purchaser  simply,  in  partition,  of  which  the  Penn- 
sylvania Orphan's  Court  hath  jurisdiction  in  certain  cases,  yet  the  purchase  being  in  truth  for  him- 
self and  others  by  agreement,  this  was  let  in  even  against  one  who  claimed  under  the  nominal 
purchaser,  not  bona  fide.     Bavington  v.  Clarke,  2  Penn.  Rep.  115,  123,  124. 

The  sentence  of  a  court  of  probate  ordering  the  execution  of  a  will,  is  prima  facie  evidence  that 
it  was  duly  proved,  not  to  say  conclusive.  Donaldson  v.  Winter,  1  MUl.  Lou.  Rep.  137,  144. 
And  whenever  the  above,  or  other  probate  sales  or  transactions  are  drawn  in  question,  the  ap- 
pointment of  the  executor  or  administrator  by  the  court  of  probate  cannot  be  questioned  for  error, 
irregularity  and  the,  like ;  as  if  the  court  has  granted  administration  to  the  wrong  person.  This, 
and  the  like  defects  can  be  set  right  by  appeal  only.  M'Combs  v.  Dunbar,  1  Mill.  Lou.  Rep.  18, 
21.  And  this  is  so  in  general,  and  for  any  other  perpose,  or  on  any  ground  of  error;  as  where 
in  an  action  by  an  administrator  against  the  defendant,  the  latter  objected,  "that  all  the  heirs 
being  present  in  the  state,  and  represented  the  defendant  being  one  of  them,  an  administrator 
could  not  be  appointed ;  2d,  that  all  the  property  of  the  succession  having  been  legally  disposed 
of,  there  wag  no  object  upon  which  to  adininister ;  3d,  that  the  appointment  of  the  plaintiff  as  ad- 
ministrator, if  ever  made  (but  which  was  denied),  issued  irregularly  and  ex  parte.  The  judge  a 
qvo,  on  the  production  of  letters,  of  administration,  held  these  conclusive,  and  refused  evidence  to 
impeach  the  act  of  the  Court  of  Probate  on  any  of  the  above  grounds.  His  decision  was  affirmed 
on  appeal.     Rils  v.  Questi,  2  MUl.  Lou.  Rep.  249.    While  the  order  of  a  court  of  probate  dbect- 
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ing  the  execution  of  a  will,  ig  unreversed,  no  other  court  can  declare  the  will  void,  or  collater- 
ally examine  the  correctness  of  the  order  or  judgment.  Lewis's  Heirs  v.  His  Ex'rs,  5  Mill.  Lou. 
Rep.  337,  393,  394. 

In  debt  on  a  surrogate's  decree  for  the  payment  of  a  legacy,  held  that  the  decree  was  itself  evi- 
dence of  a  will,  and  that  the  defendant  was  executor.     Dubois  v.  Dubois,  6  Cowen,  494 

A  decree  settling  an  account  is  conclusive.  Saxton  v.  Chamberlain,  6  Pick.  422  ;  Jenison  v. 
Hapgood,  7  Id.  1 ;  Potter  v.  Webb,  2  Greenl.  257  ;  Field  v.  Hitchcock,  14  Pick.  405 ;  Downing's 
Estate,  5  Watts'  Rep.  90;  Wimmer's  Appeal,  1  Whart.  Rep.  96.  It  cannot,  therefore,  be  im- 
peached in  an  action  on  the  probate  bond  (Goodrich  v.  Thompson,  4  Day,  215) ;  nor  by  a  bill 
filed  in  equity  to  compel  an  account.  Jenison  v.  Hapgood,  7  Pick.  1 ;  Blount  v.  Darrach,  Cor. 
Washington,  J.,  XS.  S.  C.  C ,  14  Serg.  &  Rawle,  184,  note ;  S.  C,  4  Wash.  C.  C.  Rep.  657.  The 
same  ease  is  also  mentioned  in  Id.  722,  note.  And  see  Barton  v.  Morris,  1  Green,  18.  The  Re- 
vised Statutes  of  New  York  (2  R.  S.  94,  §  65),  expressly  declare  such  settlement  conclusive  for 
most  purposes,  on  all  who  are  cited  either  actually,  or  by  the  regular  newspaper  advertisement; 
and  this  effect  is  afeo  given  by  those  statutes  to  the  proceedings  of  the  surrogate  on  account,  in 
the  general  settlement  aud  winding  up  of  the  concerns  of  the  estate.  2  R.  S.  9 1 ,  ei  seq.  to  Id .  94. 
So  of  aQ  order,  on  accounting,  that  execution  issue  from  a  court  of  law.  2  R.  S.  116,  §  21.  And 
see  Dubois  v.  Dubois,  6  Cowen,  494.  But  in  this,  as  in  all  cases  where  the  effect  of  the  settle- 
ment stands  independent  of  any  statute,  there  should  be  notice.  Where  the  defendant  presented 
his  account  to  the  parish  judge,  by  whom  it  was  accepted  and  homologated,  without  calling  in 
the  heirs  or  any  persons  of  adverse  interests,  the  court  said  the  proceeding  was  not  of  such  a 
character  as,  on  a  subsequent  suit  to  compel  an  account,  enabled  the  defendant  to  plead  res  ju- 
.  dkala.  To  warrant  this  there  must  be  a  defendant  and  plaintiff,  and  an  issue  either  expressly 
joined,  or  implied  by  law  (Marchand  v.  Grade,  2  Mill.  Lou.  Rep.  147,  148) ;  and  the  courts  are 
peculiarly  strict  in  cases  of  constructive  appearance  for  infants.  In  one  case,  where  the  court 
appointed  a  cwrator  ad  hoc,  for  an  infant  who  appeared  and  contested  the  account,  the  whole  was 
declared  null,  on  a  collateral  contest  touching  the  sale  of  property  by  the  executor,  though  his 
representative  had  accounted  for  it  on  an  investigation  adverse  to  the  very  curator  of  the  infant 
who  now  claimed  the  property.  The  reason  was,  that  the  infant  could  appear  by  tutor  only,  and 
not  by  curator.  Psyche  v.  Paradol,  6  Lou.  Rep.  by  Curry,  366,  377,  378.  And  see  Bernard  v. 
Vigneau,  1  Mart.  Lou.  Rep.  (N.  S.)  1,  9.  Though,  if  minors  be  duly  represented,  they  are  bound 
by  these  and  the  like  proceedings  aud  judgments  of  courts,  as  if  they  were  of  full  age.  Grounx 
v.  Abat's  Ex'rs,  7  Lou.  Rep.  (Curry),  17.  The  accounting  is  of  course  impeachable  in  equity  for 
fraud ;  as  wliere  the  administrator  secretly  suppressed  the  receipt  of  a  sum  of  money  from  abroad; 
and  the  account  was  closed  without  this  being  credited.  Pratt  v.  Northam,  5  Mason,  95,  103. 
And  tills,  though  the  statute  declared  the  decree  on  accounting  to  be  final  and  conclusive.  Id. 
In  Wright  v.  Wright  (2  M'Cord's  Ch.  Rep.  185,  197),  the  account  settled  in  the  court  of  the  ordi- 
nary, seems  to  have  been  opened  and  examined  in  chancery,  without  adverting  to  the  point  that 
anything  was  concluded  by  the  proceeding  below.  Such  settlements  are  holden  ^nma/aae  evi- 
dence in  Kentucky  (Vance,  Adm'r  v.  Vance's  Distributees,  5  Monroe,  521,  622 ;  Kellar's  Ex'rs 
v.  Beelor,>Id.  576,  577),  but  if  made  after  bill  filed  in  chancery,  they  are  no  evidence.  Id.  They 
are  only  prima  facie  evidence  in  Maryland.  Scott  v.  Dorsey's  Ex'rs,  1  Harr.  &  John.  227,  231 ; 
Spedden  v.  The  State,  3  Harr.  &  John,  251.  In  this  last  case,  the  contrary  was  much  and  ably 
insisted  on  by  counsel  (Id.  254,  259).  The  argument  on  the  other  side  went  on  the  ex  parte  char 
racter  of  the  proceeding.  Id.  266.  The  State  v.  Massey,  and  Selby  v.  Gunby,  in  tlie  general 
court,  had  before  denied  the  conclusiveness  of  such  settlements.  Id.  276,  277,  note.  The  amount 
of  the  Maryland  doctrine  on  these  cases  is  said  by  Barle,  J.,  to  be,  that  such  settlements  are 
Tight pr-iina  facie  only;  and  are  not  conclusively  binding  on  persons  not  parties  to  them,  and  who 
have  not  had  an  opportunity  of  appealing  from  them.  Haslett's  Administrator  v.  Glenn,  7  Harr. 
&,  John.  23;  Gist's  Administrator  v.  Cockey,  7  Harr.  &  John.  134,  139.  This  notion  was  recog- 
nized in  Owens  v.  OoUinson  (3  Gill  &  John.  25,  39);  and  held  there,  that  the  onu-s  probandi  rests 
on  him  who  seeks  to  impeach  ihe  settlement.  It  was  also  held,  that  a  bona  fide  payment  or  retainer, 
under  the  direction  of  the  Orphan's  Court,  was  conclusive  of  the  justness  of  the  debt  paid  or  re- 
tained; otherwise,  where  the  party  had  no  notice,  or  it  appeared  on  the  face  of  the  vouchers 
passed  by  the  court  that  the  claim  was  not  a  just  one.  Owens  v.  CoUinson,  3  Gill  &  John.  25. 
They  are  not  evidences  at  all  of  over-payments  beyond  the  assets.    But  as  to  payments,  within 
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the  amount  of  assets,  they  are  prima  facie  evidenoe  to  show  the  situation  of  the  personal  estate^ 
jn  all  controversies  between  the  personal  representatives  of  the  deceased,  and  distributees  or  lega- 
tees, and  in  actions  by  creditors  against  the  heirs  or  devisees  of  the  deceased,  and  to  warrant  a 
sale  of  the  real  estate  by  decree  in  chancery.    Gist's  Adm'r  v.  jockey,  1  Harr.  &  John.  134,  139. 
And  per  Dorsey,  J.,  in  Owens  v.  CoUinson  (3  Gill  &  John.  39),  "the  claims  of  an  administrator  in 
this  case,  in  cominon  with  all  other  claims  against  the  deceased,  being  accredited  to  him  in  the 
settlement  of  his  account,  with  the  Orphan's  Courts,  such  accounts  must  be  regarded  by  us  as 
the  acts  of  a  court  of  competent  jurisdiction,  whose  proceedings  being  wholly  ex  parte,  are  not 
conclusive,  but  rest  on  the  principle  that,  omnia  rite  acta  fidsae  presumuniur,  donee  proUiur  in 
conira/rium."    See  also  Scott  v.  Burch's  Adm'x,  6  Harr.  &  John.  67.     In  South  Carolina,  a,  re- 
ceipt of  payment,  obtained  by  an  administrator  before  the  decree  Of  accounting,  was  disallowed 
in  an  action  On  his  bond,  upon  the  usual  ground  that  all  matters  of  defence  were  merged  in  the  ■ 
suit  for  an  account.    A  defcree  for  an  account  is  there  held  to  be  conclusive,  where  proper  notice 
has  been  given,  of  all  matters  of  account  arising  previous  to  the  date  of  the  decree.    Chambers 
V.  Patton,  1  Bail.  Bep.  130 ;  Siinkins  v.  Cobb,  2  Id.  60.     And  in  the  first  case,  Nott,  J.,  said  that 
ex  parte  settlements  before  the  ordinary  were  conclusive  in  a  court  of  law,  though  not  in  6qmty 
See  a  note,  post,  where  we  speak  generally  of  a  former  suit  barring  all  claim  oh  a  matter  of  de- 
fence in  a  prior  suit.     Also  ante,  note  265.     In  Neville  v.  Robinson  (1  Bail.  Rep   361),  it  was 
denied  generally,  that  Sn  accounting  before  the  ordinary  should  conclude,  even  on  a  plea  of  pUne 
aUminisiravit.    The  report  of  the  case  is  a  mere  note ;  and  does  not  even  distinguish  whether 
there  was  notice  of  the  accounting  given  to  the  party  sought  to  be  concluded  or  not.    And  see 
Harrington  v.  Cole,  3  M'Cord,  509.     The  effect  of  these  decrees  of  the  ordinary  was  afterwards 
much  considered,  in  Simkins  v.  Cobb  (2  Bail.  60).     The  action  was  debt  on  an  administration 
bond  against  the  sureties.    The  decree  of  the  ordinary  was  in  favor  of  the  distributees  for  the 
whole  balance  claimed,  on  a  citation  and  default  of  the  principal,  the  surety  not  being  a  party,  and 
the  ordinary  havifig  no  right  to  call  him  in  as  a  party.     The  court  (by  O'Neall,  J.)  fegretted  the 
want  of  such  powet.     In  this  case  the  administrator  was  guardian  of  the  distributees,  and  had 
charged  himself  in  his  accounts  as  guardian  with  all  the  assets,  thus  discharging  the  sureties.   The 
decree  was  made  in  1829,  on  the  administrator's  last  return,  which  was  in  1823.     The  court  re- 
gretted, also,  that  exclusive  jurisdiction  of  suits  on  these  bonds  had  not  been  given  to  courts  of 
equity.    Tet  even  there,  except  in  extraordinary  cases,  the  sureties  could  not  be  made  parties  to 
the  account.     Ih  this  case  there  was  a  good  defence  which  the  sureties  might  have  set  up.    A 
court  of  law  had  no  original  authority  to  investigate  these  accounts.     Hence  it  must  be  done  be- 
ore  the  ordinary,  or  in  a  court  of  equity ;  and  the  letter  of  the  surety  bond  made  his  accounting 
or  being  required  to  account,  an  essential  prerequisite  to  a  suit  on  the  bond.     For  these  pur- 
poses the  decree  has  been  regarded  as  conclusive,  but  not  beyond,  for  the  security  has  a  right  to 
look  into  the  decree,  to  see  that  he  is  charged  according  to  the  form  and  effect  of  his  undertaking. 
If  the  security  were  discharged,  he.could  not  be  touched  by  a  subsequent  decree  against  the  ad- 
ministrator, based  upon  an  act  of  his,  subsequent  to  the  discharge.     It  was  doubted  whether  th6 
decree  concluded  anything  except  the  fact  of  being  required  to  account,  and  the  different  items, 
so  as  to  reheve  a  court  of  law  from  looking  to  the  propriety  of  their  allowance  or  disallowance. 
To  this  point  the  court  review  the  cases  of  Styles  v.  Caldwell  (3  M'Cord's  Rep.  225,  226);  Ordi- 
nary v.  Robinson  (1  Bail.  25,  21) ;  Harrington  v.  Cole  (3  M'Cord's  Rep.  511) ;  and  show,  that  the 
decree  must  have  the  same  effect  both  in  law  and  equity.     They  conclude,  that  it  shall  bind  only 
as  to  the  propriety  of  the  receipts  and  expenditures,  and  cannot  determine  whether  the  balance 
has  been  properly  paid  away.    It  concludes  only  to  the  time  of  the  last  return  of  accounts ;  for 
on  the  returns  alone  can  it  act.     In  that  view  the  defence  interposed  in  the  principal  case  was 
sustained ;  the  payment  of  assets  to  the  guardian  being  without  the  operation  of  the  decree.   See 
2  Bail.  Bep.  61  to  65. 

It  will  at  once  occur  to  the  learned  reader,  that  the  above  was  the  question  how  far  a  decree 
against,  the  principal  shall  ,iffeot  tlie  surety,  in  respect  to  wliich  the  civil  and  common  law  have 
come  to  such  opposite  conclusions  as  we  noticed  ante.  The  decision,  probably  owing  to  the  special 
clause  in  tlie  bond,  follows  tlie  civil  law.  And  see  Shelton  ads.  Guroton,  3  M'Cord,  412,  S.  P. 
The  same  point  was  held  in  Lucas  v.  Curr's  Bx'rs  (2  Bail.  403,  406),  in  an  action  between  the 
sureties  for  contribution.  And  in  tliis  case  it  was  said,  that  the  decree  shall  be  conclusive  against 
the  administrator.    Id.  405,  406.     In  a  suit  against  sureties,  the  decree  against  the  adminis- 
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trator,  made  by  the  ordinary,  oaimot  be  impeached  for  error  and  irregularity.    Lyles  v.  Brown, 
1  Harp.  Rep.  31.     See  Lyles  v.  Caldwell,,  3  M'Cord's  Rep.  225. 

The  decisions  in  Pennsylvania,  as  to  the  conclusive  character  of  these  decrees  on  settling  an 
account,  place  them  as  far  above  impeachment  as  they  do  the  adjudications  of  any  other  court.  See 
McFadden  v..  Geddis,  17  Serg.  &  Kawle,  336 ;,  App  v.  Driesbach,  2  Rawle,,  287  ;  Riegel  v.  Roth- 
rock,  5  Id.  266  ;  "Wimmer's  Appeal,  1  Whart.  Rep.  96.  And  where  the  account  of  an  executor 
had  been  settled  in  the  Orphan's  Court,  and  an  action  was  subsequently  brought  against  him  for 
» legacy,  held,  that  he  could  not  show  that  the  balance. against  him  on  such  accounting  was  coni- 
jiosed  of  bonds  not  due  at  the  time  of  the  settlement,  and  which  could  not  afterwards  be  col- 
lected. Thompson  v.  M'Gaw,  2  Watts'  Rep.  161.  And  when  a  final  administration  account  has 
been  confirmed,  the  remedy  for  omissions  or  mistakes  is  by  a  petition  for  a  review  in  the  Orphan's 
Court,  and  not  a  citation  to  the  administrators  to  settle  a  new  account.  Downing's  Estate,  5 
Watts'  Eep.  90.  In  Massachusetts,  if  an  item  be  omitted  in  settling  the  account  (as  if  the  ad- 
mimstrator  omit  to  charge  himself  with  interest),  it  may  afterwards  be  recovered ;  and  so  if  the 
administrator  open  it,  by  applying  to  have  bis  account  on  which  the  decree  was  made  corrected 
(Saxton  V.  Chamberlain,  6  Pick.  422  ;  Field  v.  Hitchcock,  14  Pick.  405),  and  administration  ac- 
count may  be  partially  settled  by  a  decree;  and  there  is  no  power  in  the  Probate  Court  to  make 
the  decree  final,,  so  as  to  protect  the  executor  from  accounting  in  respect  to  other  matters  of  ac- 
count afterwards  accruing.    Field,  v.  Hitchcock,  14  Pick.  405. 

Ton  may  in  these  oases,  as  in  all  others,  adduce  evidence  to  disprove  jurisdietion.  Elliot  v. 
Peirsol,  1  Pet..  328,  329.  And  see  Matter  of  Hemiup,  3  Paige,  310 ;  Jackson  v.  Jeffries,  1  Marsh. 
88,  89.  As,  that  the  deceased  died,  while  resident  in  a  foreign  state,  the  surrogate,  not  then 
having  the  power  (Weston  v.  Weston,  14  John.  Rep.  428.  And  see  Ex  parte  Barker,  2  Leigh, 
7.19,,  and, several  like  cases  cited  ante) ;  so,  that  the  letters  were  of  administration  cturanie  absentia, 
of  an  executor  (Ford  v.  Travis,  cited  8  Cranch,  14,  26 ;  Griffith  v.  Frazier,  8  Cranch,  9,  25) ;  or, 
that  they  are  of  the  estate  of  a  Uving  man.  Per  Marshall,  C.  J!,  in  S.  C.,  8  Cranch,  24;  per 
Owsley,  J.,  in  Moore  v.  Tanner's  Adm.,  5  Mon.  46.  So  if  there  be  no  jurisdiction  of  the  party, 
as  for  want  of  notice,,  if  that  be  required;  or  where  the  party  is  not  regularly  in  court,  as  required 
by  statute.  Messinger  v.  Kintner,,  4  Binn.  97  ;  Smith  v.  Rice,  11  Mass.  Eep.  507,  513;  Proctor 
V.  Newhall,  17  Mass.  Rep.  81,  91.  And  see  Matter  of  Hemiup,  2  Paige,  320;  3  Id.  310;  Hal- 
lett  V.  Haire,  5  Paige,  316,  317.  Nor  are  such  decrees  conclusive  where  they  go  beyond  the 
statute  power  of  the  court ;  as  where  land  held  in  dower  was,  on  the  death  of  the  tenant,  dis- 
tributed to  one,  in  preference  to  another  of  the  next  of  kin  or  heirs.  Hunt  v.  Hapgood,  4  Mass. 
Rep.  117 ;  Sumner  v.  Parker,  7  Mass.  Kep.  79,  83.  So,  where  the  land  sold  lay  in  a  foreign  state. 
Wilkinson  v.  Leland,  2  Pet.  627,  655.  If  ,an  attorney  for  a  non-resident,  or  guardiS,n  for  an  in- 
fant, be  necessary,  and  not  appointed,  the  sale  of  land  is  void  as  to  him.  Messinger  v.  Eintner, 
4,Biun.  97 ;  Smith  v.  Rice,  11  Mass.  Rep.  506,  513.  So  if  there  was  no  petition  to  sell.  Mes- 
singer V.  Kintner,  4  Binn.  97.  And  it  was  .once,  at  Nisi  Frius,  held  void,  because  no  administra- 
tion account  was  settled.  Per  TUghman,  C.  J.,  4  Biim.  104,  citing  Lammer's  Lessee  v.  Irwin, 
MS.  But  this  notion  was  repudiated  as  resting  on  a  mere  irregularity,  in  M'Pherson  v.  Cunliff, 
ui  supra.    See  aisopost,  note  2,90. 

In  Thompson  v.  Tohnie  (2  Pet.  165),  Chief  Justice  Thompson  said,  that  if  a  court  expressly  find 
and  assert  by  their  record  a  fact  necessary  to  give  jurisdiction,  it  is  by  no  means  clear  that  the  fact 
can  be  contradicted  collaterally.  And  see  Raborg  v.  Hammond,  2  Har.  &,  GiU,  42,  50 ;  also 
stated  posi,  note  290,  and  the  subsequent  notes. 

In  addition  to  jurisdiction  and  parties,  it  behooves  the  conveyancer  to  look  and  see  that  the 
final  conveyance,  under  a  surrogate's  decree  of  sale,  is  executed  in  proper  form,  and  on  the  re- 
quisite authority.  A,  statute  of  New  York,  of  April  8,  1813,  formerly  required  that  a  different 
person,  to  be  designated  by  the  surrogate,  should  join  in  the  conveyance.  1  R.  L.  of  1813, 451, 
§  24.  Another,  April  12,  1819i  that  the  bargain  of  sale  should  be  confirmed  by  the  surrogate 
previous  to  a  deed,  Sess.  42,  p.  215,  §  3.  The  above  §  24  is  repealed  by  the  latter  statute,  §  4. 
Aaid  see  2  R.  S..105,  §§  30,  31.  These  formula  must  be  adhered  to,  or  the  deed  is  void  at  law. 
A  statute  provision  allows  tlie  omission  of  the  third  person,  &c.,  to  be  summarily  corrected  in 
chancery,  after  that. court. shall  have  been  satisfied  of  the  fairness  of  the  sale.  Sess.  42,  p.  214, 
§  1.  And  see  2  R.  S.  110,  111,  §.§  61  to  65.  But  several  conveyances  have  recently  been  de- 
clared null  at  law  (at  the  Washington  circuit),  for  lack  of  judicial  confirmation;  one,  in  Rea  v. 
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M'Eaehron  (13  "Wend.  465),  and  another  in  Albro  v.  "Waller,  tried  at  the  same  place,  November, 
1835  (MS.).  In  the  latter  ease,  the  circuit  judge  stayed  the  suit  with  a  view  to  move  the  Su- 
preme Court  for  time  to  perfect  the  proceedings  in  due  form  before  the  surrogate.  The  motion 
was  denied,  but  with  a  further  stay;  whereupon  a  biE  was  filed  by  the  purchaser  in  the  vioe- 
chancery.of  the  fourth  circuit:  a  temporary  injunction  was  granted;  but  it  yet  remains  to  see 
whether  equity  has  power  to  perfect  such  a  sale.  The  broadest  amending  statute  (2  E.  S.  UO, 
111,  §§  61  to  65),  does  not,  in  terms,  cover  this  defect.  The  Supreme  Court,  however,  appear  to 
take  the  contrary  for  granted  in  Rea  v.  M'Eaehron  (Sutherland,  J.),  at  p.  472.  The  statute  seems 
to  cover  only  two  cases ;  the  non-joinder  of  a  discreet  person  under  the  old  law,  and  the  non- 
recital  of  the  confirming  order :  not  the  non-existence  of  such  order.  It  cannot  be  extended  to 
other  cases  by  construction.     Matter  of  Hemiup,  2  Paige,  316,  320;  S.  C,  3  Paige,  305. 

Independent  of  statute  regulation,  these  judicial  sales  under  an  order,  if  regular  in  tune  and 
circumstance,  pass  the  title,  without  any  return  or  order  of  confirmation ;  or,  if  that  be  necessary, 
the  court  may  yet  allow  a  return ;  an  order  of  sale  carries  a  power  to  convey,  by  implication. 
The  sale,  however,  must  be  regular  as  to  time.  Being  short  of  the  time  allowed  by  statute, 
the  sheriff  mistaking  calendar  for  lunar  months,  it  was  held  void.  Williamson  v.  Earrow,  South 
Car.  Law  Journ.  184,  189,  190. 

So  far  as  the  acts  of  the  Probate  Court  are  concerned,  chancery  and  other  tribunals  have  always 
struggled  to  maintain  the  proceedings  in  favor  of  bona  fide  purchasers.  The  importance  of  doing 
so  was  ably  and  eloquently  vindicated  by  Duncan,  J.,  in  M'Pherson  v.  Cunliflj  11  Serg.  k  Eawle, 
431  432 ;  and  by  Tates,  J.,  in  Snyder's  Lessee  v.  Snyder,  6  Binn.  496.  But  we  are  not  aware 
that  an  omission  of  substantial  forms  by  the  parties  has  yet  been  relieved  gainst.  Whether  it 
may  not  come  under  the  equitable  head  of  relief  against  the  defective  execution  of  powers,  or 
by  compeUing  the  specific  execution  of  contracts,  remains  to  be  seen.  Such  sales  have  been  set 
aside  in  equity,  on  the  ground  of  fraud ;  e.  g.  where  it  was  presumable,  from  the  purchase  being 
by  a  trustee  (Reynolds  v.  Scarborough,  Car.  Law  Journ.  106);  and  it  was  held  in  one  case,  that 
this  might  be  done  even  after  the  Orphan's  Court  had  made  an  order  of  conflrmatiou ;  but  the 
heirs  who  made  the  objection  were  not  parties.  A  case  of  fraud  in  defeasance  of  the  order  of 
confirmation,  was  allowed  to  be  shown  in  an  action  of  ejectment.  Rhoades'  Lessee  v.  Seliu,  4 
Wash.  C.  C.  Rep.  115,  121. 

In  Kennedy  v.  Wachsmuth  (12  Serg.  &  Rawle,  111),  it  was  held  that  the  Orphan's  Court  might 
amend  the  proceedings  even  after  sale.  It  was  done,  in  this  case,  by  adding  in  the  book  a  regis- 
try of  the  af&rmation  of  one  of  the  administrators,  made  in  fact,  but  by  a  clerical  mistake  omitted 
in  the  record. 

With  regard  to  form,  it  will  be  seen  hereaiter,  that  every  court,  however  humble  in  power, 
must  in  general  keep  a  register  of  its  sentence,  judgment  and  other  proceedings  in  the  cause  or 
matter  upon  which  it  is  called  judicially  to  act ;  and,  although  this  need  not  be  drawn  up  at  the 
time,  such  registry  is  an  essential  characteristic,  without  which  it  cannot  be  received  in  evidence. 
In  form,  however,  it  has  been  holden  that  technical  formality  and  legal  precision  need  not  be 
preserved,  if  they  are  significant  in  common  understanding  and  partance.  Thus,  in  a  suit  in  the 
Orphan's  Court  by  a  distributee  against  an  administratrix  and  her  husband,  for  a  distributive 
share,  instead  of  a  decretal  declaration  that  the  sum  was  due  from  the  administratrix  and  her 
husband,  and  declaring  out  of  what  fund  it  should  be  made,  the  decree  was  that  so  much  was 
due  by  the  estate.  In  a  suit  upon  the  administration  bond,  there  was  -  replication  to  a  plea  of 
performance,  setting  forth  a  decree  of  the  ordinary,  ascertaining  a  sum  to  be  due  by  the  defend- 
ants, the  administratrix  and  her  husband;  the  rejoinder  denied  the  existence  of  such  a  decree, 
whereupon  issue  was  joined.  On  trial,  the  decree,  which  recited  that  the  ordinary  (on  due  cita- 
tion and  hearing)  had  proceeded  to  settle  (he  estate,  and  ascertained  a  sum  to  be  due  from  the 
estate  to  Hannah  Clifton  (the  distributee),  was  objected  to  as  incomplete,  uncertain  and  insufficient, 
inasmuch  as  it  did  not  even  declare  the  sum  to  be  due  by  the  defendants;  much  less  that  they 
should  pay  it.  The  record  was,  however,  held  property  admissible.  On  motion  for  entering  a 
nonsuit  at  bar,  on  appeal,  the  court  (by  Johnson,  J.)  remark,  that  "  In  the  absence  of  any  statu- 
tory or  other  regulation,  each  department  of  the  judiciary  must  be  left  to  adopt  and  pursue  its 
own  formula  in  its  proceedings ;  because  neither  of  them  has  the  power  to  prescribe  these  mat- 
ters :for  the  others.  With  respect  to  matters  of  substance,  there  are  certain  requisites,  however, 
which  equally  apply  to  every  jurisdiction,  and  without  which  legal  proceedings  would  be  useless 
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Senteuoe  of  being  next  of  kin. 

Iq  like  manner,  if  the  sole  question,  in  a  suit  in  the  Ecclesiastical  Court 
for  administration,  is,  which  of  two  parties  is  next  of  kin  to  the  intestate, 
the  sentence  of  the  court  declaring,  that  "  as  far  as  appears  by  the  evi- 
dence, the  defendant-has  proved  himself  next  of  kin,"  and  that  adminis- 
tration should  be  granted  to  him  as  such,  will  be  conclusive  evidence  of 
the  relationship  of  the  parties,  in  a  subsequent  suit  between  tbem  for 
distribution,  either  in  the  Ecclesiastical  Court,  or  in  the  Court  of  Chan- 
cery.(l) 

Proof  of  probate  being  forged. 

A  party  may  show  that  a  probate  is  forged,  because  sucb  evidence  sup- 
poses that  the  Spiritual  Court  has  given  no  judgment:  and  he  may  show, 
that  the  particular  spiritual  court  granting  probate  had  no  jurisdiction 
under  the  circumstances ;  as,  that  the  supposed  testator  was  still  alive,  or 
that  he  left  bona  notabilia.{2) 


and  unnecessary.  In  addition  to  tlie  ordinary  circumstances  of  time  and  place,  tliey  should,  for 
the  most  obvious  reasons,  exhibit  the  parties,  the  subject  matter  in  dispute,  and  the  result. 
These  facts  being  ascertained,  the  legal  consequences  follow  of  course,  whatever  may  be  the 
phraseology  used :  and  where  forms  are  not  prescribed,  it  is  the  most  that  can  be  expected  from 
the  subordinate  tribunals,  where  for  the  most  part,  the  proceedings  are  conducted  by  the  parties 
themselves,  and  before  judges  unused  to  and  uninformed  in  the  technicalities  and  subtleties  of 
pleading."  Ordinary  v.  M'Olure,  1  Bail.  Rep.  T,  8,  9.  In  South  Carolina,  the  ordinary  who 
holds  the  Orphan's  Court,  haa  no  power  to  do  any  act  beyond  the  mere  settlement  of  the  accounts. 
He  cannot  order  payment,  nor  enforce  it.  Id.  9.  The  decree  was  holden  to  be  conclusive.  Id. 
The  proceedings  in  the  probate  courts,  whether  they  are  considered  as  in  a  court  of  concur- 
rent or  exclusive  jurisdiction,  where  they  are  conducted  fraudulently  and  collusively  between 
the  personal  representative  and  the  purchaser  or  others,  stand  on  the  same  footing  as  the  Eng- 
lish or  American  proceedings  in  divorce  cases,  or  the  English  jactitation  in  the  Duchess  of 
Kingston's  Case ;  being  impeachable  by  the  parties  injured,  who  are  not  actual  parties  to  the 
suit,  either  by  bill  in  chancery,  in  ejectment,  or  otherwise  in  a  collateral  way.  Reynolds  v.  Soar- 
borough,  Car.  Law  Jour.  106;  Rhoades'  Lessee  v.  Selin,  4  Wash.  C.  0.  Rep.  115,  120,  121,  both 
cited  supra.  For  this  rule  as  to  cases  of  divorce  in  America,  see  post,  note  291.  In  Massachu- 
setts, held,  that  the  settlement  of  an  administrator's  accounts,  though  the  statute  declared  it 
conclusive,  was  yet  examinable  in  equity  for  fraud.  Pratt  v.  Northam,  5  Mason,  95,  103,  104. 
And  this  was  said  of  fraud  in  withholding  an  account  of  assets;  though  it  would  be  otherwise,  if 
the  court  had  participated  in  the  fraud,  which  was  not  pretended.     Id.  106,  101. 

(1)  Barrs  v.  Jackson,  1  T.  &  Col.  585;  S.  C,  1  Phil.  R.  582,  587.  See  also  Thomas  v.  Ketter- 
icke,  1  Ves.  sen.  333. 

(2)  T.  Baym.  404;  1  Sid.  359;  B.  N.  P.  24'Z;  5  Rep.  30;  1  Lev.  235  ;  Taughan,  20'7;  1  Show. 
294;  1  Stra.  671,  672;  Allen  v.  Dundas,  lit  supra.  It  may  be  shown  that  letters  of  administra- 
tion are  revoked,  B.  N.  P.  247.  As  to  proof  of  want  of  jurisdiction,  see  Betsworth  v.  Betsworth, 
Style,  10  ;  12  Yin.  Ah.  128. 

Note  290. — It  seems  by  what  fell  from  Parsons,  Ch.  J.,  in  Goodwin  v.  Jones  (3  Mass. 
Rep.  514,  517,  518),  and  the  reasoning  of  the  Supreme  Court  of  Errors  in  Connecticut,  in  Riley 
V.  Riley  (3  Day,  74,  88,  89 1,  that  this  notion  of  local  jurisdiction  in  the  grant  of  letters  testamen- 
tary or  of  administration,  is  the  foundation  of  our  refusing  to  notice  them  when  emanating  from 
the  courts  of  a  foreign  country,  or  of  a  neighboring  state  of  the  Union.  Such,  whatever  may  be 
the  ground,  seems  to  be  the  weU  settled  rule  in  all  the  common-law  countries  where  the  ques- 
tion has  been  raised.    As  a  consequence,  a  personal  representative  deriving  his  powers  in  that 
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way,  wUl  not  be  recognized  as  a  party  beyond  the  territorial  jurisdiction  of  tbe'COtrrt  whence 'he 
has  derived  his  powers.  Per  Kent,  Ch.,  in  Morrell  v.  Dickey,  1  John.  Ch.  Eep.  1 56 ;  Story  Confl. 
of  taws,  422;  Williams  v.  Storrs,  6  John.  Ch.  Eep.  353,  357;  Tourton  v.  Flower,  S  P.  Wms. 
369;  Bac.  Ab.  Executors,  &c.,  E,  pi.  3;  2  Rol.  Ab.  Executor,  G  1;  Atkins  v.  Smith,  2  Atk.  63; 
Lee  V.  Bank  of  England,  8  Tes.  44;  Tin.  Executors,  P  3,  and  G  15;  Shaw  v.  Staughton,  3 
Keb.  163,  case  36;  Fenwick  v.  Sears'  Adm'rs,  1  Cranch,  258,  259,  282:  per  Kent,  Ch.,  in  Doo- 
little  V.  Lewis,  1  John.  Gh.  Rep.  il ;  Dixon's  Bx'rsv.  Ramsay's  Ex'rs,  3  Cranch,  319;  per  Mar- 
shall, G.  J.,  ia  Doe,  Lessee  of  Lewis  v.  M'Parland,  9  Crancl),  152 ;  Goodwin  v.  Jones,  3  Mass- 
Rep.  514;  Riley  v.  Riley,  3  Day,  t4;  Champlin  v.  Tffley,  3  Day,  303;  Langdon  v.  Potter,  11 
Mass.  Rep.  313;  Borden  v.  Borden,  5  Mass.  Rep.  67 ;  Campbell  v.  Tousey,  7  Cowen's  Rep.  64! 
Kerr  v.  Moon's  Devisees,  9  Wheat.  565,  571 ;  Johnson  v.  Rannels,  6  Mart.  Lou.  Rep.  (N.  S.)  622, 
623  ;  Mothland  v.  Wireman,  3  Penn.  Rep.  185,  187,  &c. ;  Grseme  v.  Harris,  1  Dall.  456;  Anony- 
mous, 1  Hayw.  355,  and  a  learned  note  there  by  the  reporter ;  Picquet  v.  Swan,  3  Mason,  469, 
4'72,  473;  per  Porter,  J.,  in  Le  Cesne  v.  Cottin,  2  Mart.  Lou.  Rep.-(N.  S.)  485;  Brodie,  Adm'r 
V.  Biokley,  2  Rawle,  431 ;  Campbell  v.  Sheldon,  13  Pick."  Rep.  8;  Sabin  v.  Gilman,  1  N.  H.  Rep. 
193;  Perkins  v.  WiUiams,  2  Root,  462;  Stearns  v.  Burnham,  5  Greenl.  Rep.  261;  Thompson  v. 
Wilson,  2  N.  Hamp.  Rep.  291 ;  Bull's  Adm'r  v.  Price,  Cam.  &  Norw.  68 ;  per  Owsley,  J.,  in 
Moore  v.  Tanner's  Adm'r,  5  Monroe,  46,  47  ;  Glenn  v.  Smith,  2  Gill  &  John.  493  ;  M'Cormick  v. 
SulUvant,  10  Wheat.  192 ;  Stanton  v.  Holmes,  4  Day,  87,  96 ;  Dodge's  Adm'r  v.  Wetmore,  Brayt. 
92,  93 ;  Lee  v.  Havens,  Brayt.  93 ;  Dangerfield's  Ex'x  v.  Thurston's  Heirs,  8  Mart.  Lou.  Rep. 
(N.  S.)  232  ;  Fearing  v.  Executors  of  BaU,  6  Lou.  Rep.  by  Ourry,  €85,  690 ;  Naylor  v.  Moody,  2 
Blackf  247 ;  Leake  v.  Gilchrist,  1  Dev.  73 ;  Curie  v.  Moore,  1  Dana,  445.  And  see  Biddle  T. 
Wilkins,  1  Pet.  686 ;  ^Dawes  v.  Boylston,  9  Mass.  Rep.  337 ;  Cutter  v.  Davenport,  1  Pick.  81, 
84;  Burnley's  Adm'r  v.  Duke,  1  Rand.  108  ;  Jackson  v.  Jeffries,  1  Marsh.  88,  89 ;  Armstrong  v. 
Lear,  12  Wheat.  175,  176 ;  Kraft  Y.  Wickey,  4  Gill  &  John.  332 ;  Hunter  v.  Bryson,  5  Gill  4 
Jo'hn.  483 ;  Johnson  v.  Avery,  2  Fairf.  Rep.  IG'O.  He  cannot  be  received  to  sue  jointly  with  the 
domestic  administrator.  Dickinson  v.  M'Oraw,  4  Rand.  158.  Certain  cases,  perhaps,  put  tthis 
more  correctly  on  the  lex  fori.  Thus,  per  Marshall,  G.  J.,  "  All  rights  to  personal  property  are 
admitted  to  be  regulated 'by  the  laws  of  the  country  inw'hieh  the  testator  lived;  but  the  suits  for 
those  Ti^ts -must  be  governed  bythe  laws  of  that  country  invShioh  the  tribunalis  .placed.  No 
man  can  sue  in  the  courts  of  any  country,  whatever  'his  rights  may  be,  unless  in  conformity  with 
the  rtiles  prescribed 'by  the  laws  of  that  country."  Dixoii's  Ei'rs  v.  Ramsay's  Ex'rs,  3  Cranch, 
324.  And  see  per  'Story,  X,  in  Picquet  v.  Swan,  '3  'Mason,  474.  There  is  'a  learned  note  in  1 
Hayw.  355,  collecting  the  KngHsh  cases  upon  this  head,  which  in  the  result  agree  with  em's, 
though  like  ours,  they  will  be  there  seen  to  differ  in  the  principle  on  which  they  go. 

But  this  notion  of  disregarding  foreign  probate  must  be  taken  with  many  qualifications ;  and 
not  as  going  to  deny  validity  to  the  general  rights  and  acts  of  the  foreign  executor  or  adminis- 
trator arising  under  the  lex  loci  (per  Story,  J.,  in  Trecothiok  v.  Austin,  4  Mason,  35 ;  see  Select- 
men of  Boston  V.  Boylston,  2  Mass.  384;  Campbell  v.  Tousey,  7  Coweri's  Rep.  64,  67);  and  it  fe 
only  w'hen  lie  comes  abroad  to  sue  or  be  sued,  or  to  act  o«  meh,  that  he  is  treated  as  destitute  of 
power.  See  per 'Marshall,  C.  J.,  ■«<  supra,  in  Dixon's  Ex'rs  v.  Ramsay's  Ex'rs.  Thus,  his  title  is 
complete  under  his  foreign  letters;  and  he  may  sue  here  in  'his  own  name  (in  his  foreign  right  as 
personal  representative),  'in  trover.  Per  Story,  J.,  in  Trecothiok  v.  Austin,  4  Mason,.  16,  32 ; 
Story's  Cortfl.  of  Laws,  431.  Voluntary  payments  to  and -receipts  Ijy 'him  are  vaUd.  Per  Story, 
J.,  in  Trecothiok  v.  Austm,  4  Mason,  33  ;  Atkms  v.  Smith,  2  Atk.  63;  per  Kent,  Ch.,in  Doolittle 
V.  Lewis,  '7  Johns.  Ch.  Rep.  49 ;  per  Jackson,  J.,  in  Stevens  v.  Gaylord,  11  Mass.  Rep.  264  ; 
Story's  Confl.  of  Laws,  431,  and  note  2.  And  the  foreign  executor  of  a  foreign  mortgagee  'of 
land,  in  the  state  of  New  York,  may  foreclose  under  a  power  in  the  mortgage,  by  advertisement 
under  the  statute.  DooUttle  v.  Lewis,  7  Johns.  Ch.  Rep.  45.  See  Cutter  v.  Davenport,  1  Pick. 
Bl.  He  takes  under  the  power,  not  under  tlie  letters  of  probate.  So,  a  foreign  executor  may 
Bue  in  his  own  name  fgr  land  devised  to  him,  for  he  takes  under  the  devise;  and  the  letters 
serve  •merely  t;o  aid  in  designating  the  person.  Doe,  Lessee  of  Lewis  v.  M'Parland,  9  Cranch, 
161.  So  a  recovery  by  a  foreign  adftiinistrator,  is  a  bar  to  an  action  here,  by  a  domestic  admin- 
istrator, for  the  same  demand.  Per  Jackson,  J.,  in  Stevens  v.  Gaylord,  11  Mass.  Rep.  265 ;  Shaw 
V.  Staughton,  3  Keb.  163,  case '36,  S.  P;  And  the  appointment  of  the  debtor«n  executor  in  a 
foreign  state,  wiH  berecognized  as  extinguishing 'the  debt.    'Stevens  v.  Gaylord,  11  Mass.  Eep- 
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256.  The  asaettt  of  a  foreign  ex-ecutor  to  a  specific  legacy  there,  would  entitle  the  legatee  to  sue 
in  trover  for  the  subject  of  a  bequest  everywhere.  So  of  a  vendee  who  buys  of  him.  Per  Story, 
J.,  in  Treoothick  v.  Austin,  4  Mason,  35 ;  Slack  v.  Wolcott,  3  Mason,  508,  518.  And  this  is  true 
of  any  one,  even  the  executor  himself,  who  sues  in  his  own  right,  though  that  right  be  derived 
under  a  foreign  will.  It  is  so,  in  the  numerous  class  of  cases  wherein  the  executor  may  sue 
without  presenting  himself  in  his  representative  character.  This  proposition  was  very  fully  con- 
sidered and  illustrated  in  the  case  so  often  cited  above  of  Trecothick  v.  Austin  (4  Mason,  16). 
A  slave  may  be  reclaimed  and  demanded  here,  by  the  foreign  administrator  of  the  deceased 
foreign  owner,  without  taking  letters  here.  Commonwealth  v.  Griffith,  2  Pick.  11,  18.  And  a 
foreign  probate  was  received  to  sustain  a  title  in  a  legatee  who  was  defendant.  John- 
son v.  Ran  nels,  6  Mart.  Lou.  Rep.  (N.  S.)  621.  A  domestic  administrator  may,  by  attorney, 
receive  the  effects  abroad  and  sliall  account  therefor  at  home.  Atkins  v.  Smith,  2  Atk.  63.  Most 
of  the  above  doctrines  were  fully  recognized  in  Leake  v.  Gilclirigt  (2  Dev.  73),  wherein  it  was 
held,  that  a  foreign  administrator  might  assign  a  bond  against  an  obligor  resident  in  his  own 
state ;  and  that  the  assignee  might  sue  upon  it  in  his  own  name  in  Nortli  Carolina,  wherein  bonds 
are  negotiable  like  biUs  of  exchange.  A  foreign  administrator  holding  his  intestate's  negotiable 
jiote  indorsed  in  blank,  may  sue  on  it  in  Maine,  in  his  own  name.  Barrett  v.  Barrett,  8  Greenl. 
353.  So  in  New  York,  if  it  be  payable  to  bearer.  Robinson  v.  Crandall,  9  Wend.  425  ;  Story's 
Confl.  ,of  Laws,  433. 

When  we  accord  these  broad  effects  to  a  foreign  administration,  as  such,  perhaps  it  should  be 
confined  to  a  case  where  that  is  the  principal  appointment,  which  is  always  where  the  testator 
or  intestate  resided,  the  whole  of  whose  personal  effects,  wherever  situate,  are  distributable 
according  to  the  lex  domicilii.  See  infra.  Accordingly,  where  the  domicil  and  death  were  in 
England,  and  honv,  notabilia  both  there  and  in  Ireland,  payment  and  discharge  of  a  bond,  which 
had  always  been  in  England,  to  the  Irish  administrator,  was  held  no  bar  to  a  suit  on  the  same 
bond  in  England.  Daniel  v.  Luker,  3  Dy.  305,  a,  case  58.  A  greater  operatio.n  may  possible  be 
given  by  the  United  States  constitutipn  and  laws,  even  to  the  ancillary  appointment,  as  between 
the  several  states  (see  infra),  though  so  far  as  the  American  courts  in  general  have  acted  on  this 
and  the  like  questions,  we  have  hardly  yet  arrived  at  any  distinction  in  favor  of  state  adminis- 
trations as  contrasted  with  those  which  are  totally  alien.  As  the  power  of  the  administrator  in 
a  neighbormg  state  is  at  present  understood,  it  would  probably  be  confined  in  its  action  to  what 
should  be  esteemed  lona  wiiabilia  in  the  jurisdiction  of  the  neighboring  court,  and  would  not 
extend  to  ioaa  natabilia,  elsewhere.  Such  seems  to  have  been  the  more  o'bvioua  principle  of 
Ds.nielv.  Luker  ,(«t«pra).  Such  is  the  distinction  recognized  in  Leake  v.  Gilchrist  (2  Dev.  '79), 
■and  such,  as  we, shall  see,  is  the  rule  as  declared  in  New  Hampshire,  Vermont  and  Maine,  if  it  be 
not  even  more  unfriendly  to  the  action  of  the  foreign  executor.  It  was  accordingly  denied  that 
a  foreign  executor  could  indorse  a  note  of  his  testator,  and  thereby  entitle  the  indorsee  to  sue  in 
Jiis  own  name  in  the  domestic  state,  a  citizen  there  who  signed  the  note.  Thompson  v.  Wilson, 
-2  IS.  H.  R.  291;  Stearns  v.  Burnham,  5  Gj-eenl.  261;  Lee  v.  Ilaveus,  1  Brayt.  93.  The  court 
«ay,  in  the  first  case,  .that  ohoses  in  action,  due  by  citizens  of  New  Hampshire,  are  lona  notabilia 
there,  of  which  the  foreign  probate  court  had  no  jurisdiction.  The  same  remarks  are  made  in 
Lee  v.  Havens.  Following  out  this  ground  of  local  jurisdiction,  the  Supreme  Court  of  Vermont 
■directly  held,  that  even  a  voluntary  payment  to,  and  discharge  by  an  administrator  appointed  in 
New  York,  the  state  of  the  intestate's  domicil,  was  a  nullity,  and  should  not  protect  the  defend- 
ant against  an  action  in  Vermont,  brought  by  the  administrator  appointed  there.  Vaughan  v. 
Barret,  5  Verm.  Rep.  333.  The  debt  was,  of  course,  hona  notabilia  of  Vermont.  A  probate  or 
tetters  of  a  neighboring  state,  will  not  protect  the  foreign  executor  or  administrator  against 
trover  by  the  domestic  executor  or  administrator.  Even  payments  by  the  former  wiU  not  be 
allowed  as  swch;  though,  if  proper,  they  may  be  recouped  in  damages  in  such  action  of  trover. 
Glenn  v.  Smith,  2  Gill  &  John.  493,  513.  And  see  Campbell  v.  Tousey,  1  Cowen's  Rep.  64 ;  and 
Riley  v.  Riley,  3  Day,  74 ;  Campbell  v.  Sheldon,  13  Pick.  Rep.  8,  22.  The  administration  makes 
such  foreign  executor  or  administrator,  a  domestic  executor  de  son  tort,  and  if  sued  as  such,  he  is 
entitled  to  the  proper  allowances,  and  will  be  chargeable  accordingly  for  payments,  distributions 
and  assets,  so  far  as  they  have  been  admmistered  or  come  to  his  hand^.  Glenn  v.  Smith,  2  GiU 
AJohn.  493,  613;  Campbell  v.  Tousey,  1  Cowen's  Rep.  64;  Mothland  v.  Wireman,  3  Pennsyl. 
Bep.  188,  189,;  Rdey  v.  Riley,  3  Day,  74.    And  this,  even  though  the  goods  were  received  in 
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the  foreign  state  and  brought  from  there.  Campbell  v.  Tonsey,  1  Cowen's  Eep.  64.  This  extent 
of  the  principle,  however,  is  seriously  doubted  by  Mr.  Justice  Story  (Story's  Conii.  of  Laws,  425, 
et  seq.) ;  and  lie  refers  to  the  following  cases  as  indicating  a  different  doctrine,  viz :  Selectmen  of 
Boston  V.  Boylston,  2  Mass.  Eep.  384;  Goodwin  v.  Jones,  3  Id.  514;  Davis  r.  Estey,  8  Pick. 
Eep.  475;  Dawes  v.  Head,  3  Id.  128;  Doolittle  v.  Lewis,  7  Johns.  Ch  Rep.  45,  47.  -  See  also, 
Currie  v.  Bircham,  1  Dowl.  &  Ryl.  35.  If  an  administrator  have  talien  letters  here,  and  receive 
the  goods  abroad  under  ancillary  letters  there,  he  shall  account  lor  them  here  as  regular  admin- 
istrator.   Pratt  v.  Northam,  5  Mason,  95. 

For  the  presumptions  in  favor  of  these  foreign  probates,  and  that  they  shall  be  intended  to  be 
according  to  law,  see  ante,  note  288. 

As  to  what  shall  constitute  domicil,  and^the  evidence  on  this  head,  see  2  Kent's  Com.  430,  &o., 
note,  and  Leake  v.  Gilchrist,  2  Dev.  78,  fto.  , 

In  Pennsylvania,  they  once  had  a  statute  giving  the  same  right  to  administrators  of  neighbor- 
i  ig  states  to  sue  there,  as  domestic  administrators  have.  M'Cullough  v.  Young,  2  Binn.  63,  64 ; 
S.  C,  24  Dall.  292.  See  Willing  v.  Perot,  5  Eawle,  264 ;  Brodie  v.  Bickley,  2  Eawle,  431.  In 
Bryan  v.  M'Gee  (2  Wash.  C.  C.  Eep.  337),  it  was  held,  that  a  New  Jersey  adminisrtrator  was  ac- 
countable in  the  United  States  District  Court  of  Pennsylvania.  This  might  have  depended  on 
the  peculiar  law  of  the  ibrum.  Washington,  J.,  says,  he  may  be  made  to  account  anywhere. 
This  general  proposition  would  seem  to  be  confined  to  the  United  States  Court ;  for  the  cases  in 
the  state  courts,  above  cited,  go  without  distinction,  that  a  foreign  administrator  can  neither  sue 
nor  be  sued  as  such  ;  though  he  may,  as  executor  de  son  tort.  Campbell  v.  Tousey,  7  Cowen's 
Eep.  64;  Eiley  v.  Riley,  74;  Borden  v.  Borden,  5  Mass.  Eep.  67.  Tet  it  might  have  been  on 
the  notion  prevalent  in  Pennsylvania,  where  we  perceive  that  suits  against  foreign  administrators 
are  upheld  on  principle,  as  proper  in  all  the  states.  Evans  v.  Tatem,  9  Serg.  &  Ravvle,  252,  258, 
259.  See  also  Mothland  v.  Wireman,  3  Pennsylv.  Rep.  188,  189;  Swearingen  v.  Pendleton's 
Ex'x,  4  Serg.  &,  Eawle,  389 ;  but  in  this  last  case,  the  defendant  had  taken  letters  both  in  Tir- 
ginia  and  Pennsylvania.  He  was  holden  to  account,  however,  for  tlie  property  which  be  got 
under  his  foreign  letters.  The  notion  was  formerly  the  same  in  Connecticut  as  now  in  Pennsyl- 
vania (Nicole  V.  Mumford,  Kirb.  270);  though  we  have  seen  it  overruled  as  to  that  state  by 
several  cases,  cited  supra. 

There  is,  we  confess,  a  good  deal  of  diificulty  in  distinguishing  why  a  judicial  act  or  sentence, 
which  vests  a  complete  legal  title  in  the  executor  or  administrator  at  home,  should  not  be  avail- 
able to  give  him  a  complete  remedy,  as  well  as  title  abroad.  The  law  of  the  testator  or  intestate's 
domicil,  where  these  letters  are  generally  granted  in  the  first  instance,  govern  the  title  and  distri- 
bution of  all  his  personal  estate,  wherever  situate.  See  the  authorities  to  this  point,  2  Kent's 
Comm.  428,  &c. ;  1  Hayw.  357,  note;  and  4  Cowen's  Eep.  517,  ei  seq.  note,  and  the  amhorities 
there  cited;  per  Nelson,  J.,  in  Schultz  v.  Pulver,  11  Wend.  363,  and  the  authorities  there  cited. 
And  see  Selectmen  of  Boston  v.  Boylston,  2  Mass.  Eep.  384,  393.  But  this  case,  at  the  page 
last  cited,  seems  to  go  somewhat  upon  the  statute  of  Massachusetts,  limiting  the  powers  of  the 
administrator  appointed  there  on  the  estate  of  a  foreigner.  The  foreign  appointment  is  merely 
ancillary  to  that  of  the  testator  or  intestate's  domicil,  and  all  must  be  administered  according  to 
the  lex  domicilii.  Stevens  v.  Gaylord,  11  Mass.  Eep.  256,  263,  264.  Accordingly,  administra- 
tion in  Massachusetts,  of  the  estate  of  an  intestate  domiciled  in  England,  shall  not  subject  the 
administrator  to  account  here  for  effects  connected  by  him  under  his  English  letters.  Selectmen 
of  Boston  v.  Boylston,  2  Mass.  Rep.  384.  And  see  Richards  v.  Dutch,  8  Mass,  Rep.  506.  A  diffi- 
culty, in  the  execution  of  this  rule,  grows  out  of  tlie  claims  of  home  creditors,  which  has  per- 
plexed the  courts  of  different  countries,  and  resulted  in  considerable  diversity  of  opinion.  Per 
Nelson,  J.,  in  Schultz  v.  Pulver,  11  Wend.  363,  364.  Seethe  cases,  2  Kent's  Comm.  431,  and  Id. 
430,  431,  as  to  what  facts  constitute  domicil.  As  among  the  neighboring  states  of  this  country, 
however,  one  would  suppose  it  an  easy  transition,  especially  under  the  United  States  law,  de- 
claring that  the  effect  of  a  sentence  in  one  state  shall  be  the  same  in  all  others,  fully  to  recog- 
nize these  judicial  appointments  throughout  the  Union,  in  all  their  domestic  effects  and  conse- 
quences. We  have  seen  that  they  are  judicial  acts,  and  provable  as  such  {ante,  note,  288), 
within  the  constitution  and  law  of  the  Union.  And  see  Carter's  Heirs  v.  Cutting,  8  Craneh,  251, 
252.  Tet,  in  the  face  of  that  law,  we  deny  them  the  general  effect  which  it  expressly  confers 
on  aU  judicial  acts  provable  under  it ;  an  effect,  too,  which  is  so  plausibly  derivable  fi-om  the 
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principles  of  the  Ux  loci,  that  the  courts  of  Connecticut  once,  and  Pennsylvania  still  later,  have 
yielded  the  conclusion  in  that  view. 

In  making  the  above  remarks,  we  had  not  discovered  that  the  point  had  ever  been  thought  of 
'n  any  of  the  numerous  cases  decided  against  the  general  effect  of  these  neighboring  probates. 
North  Carolina  has,  however,  departed  from  the  above  two  early  cases,  cited  from  1  Hayw.  355, 
and  Cam.  &  Norw.  68,  decided  1199  and  1800 ;  and  on  a  suit  being  brought  upon  a  probate  of 
South  Carolina,  the  court  say  (without  noticing  either  of  the  two  former  cases):  "We  are  of 
opinion  that  the  probate  and  letters  testamentary  issued  in  South  Carolina,  are  sufficient  to 
enable  the  plaintiff  to  sue  here.  The  constitution  of  the  United  States  and  the  act  of  Congress 
made  to  carry  it  into  effect,  direct  us  to  give  '  full  faith  and  credit  to  the  records,  public  acts  and 
judicial  proceedings  of  other  states.'  A  probate  is  a  judicial  act  of  a  court  having  competent 
jurisdiction ;  and,  while  it  remains  unrepealed,  completely  authenticates  the  right  of  the  execu- 
tor." Stevens'  Ex'rs  v.  Smart's  Ex'rs,  1  N.  Car.  Law  Rep.  411.  Kentucky  has  a  statute  letting 
in  probates  and  letters  of  other  states  as  authority  to  sue,  &e.  Huling  v.  Fort's  A  dm'r,  2  Litt. 
193,  194;  Thomas  v.  White,  3  Id.  Ill,  182,  183;  Moore  v.  Tanner's  Adm'r,  5  Monroe,  47.  But 
this  is  holden  not  to  interfere  with  the  power  of  the  state  to  grant  domestic  letters  upon  the 
estate  of  the  same  decedent.  Henderson's  Adm'rs  v.  Clarke,  4  Litt.  211;  Moore  v.  Tanner's 
Adm'r,  5  Monroe,  4,  41,  48,  49.  And  when  granted,  they  shall  take  precedence  of  foreign 
letters  and  supersede  them.  Moore  v.  Tanner's  Adm'r,  5  Monroe,  49.  Tennessee,  also,  has  a 
similar  statute.    Smith  v.  Smith,  1  Terg.  Rep.  26. 

Clearly,  however,  a  probate  of  one  state  cannot  be  received,  as  such,  to  affect  the  title  to  land 
in  another.  This  stands  on  the  kx  loci.  M'Cormick  v.  SuUivant,  10  Wheat.  192,  202,  and  the 
cases  there  cited;  Robertson  v.  Barbour,  6  Monroe,  526,  521,  528. 

For  divers  cases  of  want  of  jurisdiction,  see  the  next  preceding  note.  Griffith  v.  Frazier,  and 
Ford  V.  Travis,  there  cited,  seem  to  conflict  with  the  dictum  in  1  Lev.  236  (for  it  is  but  a  dictum), 
cited  by  our  author,  that  you  may  not  show  another  person  to  be  an  executor.  See  per  Thompson, 
J.,  in  Biddle  v.  Wilkins,  1  Peters'  S.  C.  Rep.  691,  692. 

In  Massachusetts,  a  grant  of  administration  more  than  twenty  years  after  the  death,  is  void, 
the  statute  forbidding  this ;  and  the  grant  was  allowed  to  be  questioned  collaterally,  by  plea  of  ne 
vmqites  odminisk-aixrr.  Wales  v.  WiUard,  2  Mass.  Rep.  120.  So,  of  letters  granted  by  the  court 
of  Suffolk,  when  the  domicil  of  the  intestate  was  in  Middlesex.  Holyoke  v.  Haskins,  5  Pick.  20, 
25 ;  Cutts  V.  Haskins,  9  Mass.  Rep.  543.  The  statute  confines  the  grant  to  the  county  of  his 
domicil.  And  see  Collins  v.  Turner,  2  Tayl.  105  ;  S.  C,  3  N.  Car.  Law  Rep.  105,  and  Ex  parte 
Barker,  stated  infra.  Though  the  judge  of  probate  is  forbidden  by  statute  to  act  as  attorney  for 
the  estate  pending  before  him,  yet  his  doing  so  will  not  take  away  jurisdiction ;  otherwise  (within 
another  statute),  if  he  be  interested,  as  if  he  be  a  creditor  of  the  estate.  Cottle's  Case,  5  Pick. 
Rep.  483. 

These  Unes  of  inquiry  into  jurisdiction  are  very  nice.  A  statute  of  Maryland  confined  jurisdic- 
tion of  the  estates  of  intestates,  to  the  Orphan's  Court  of  the  county  where  the  intestate  died,  and 
directed  the  court  to  inquire  and  adjudicate  upon  the  time  and  place  of  death.  The  court  having 
granted  letters  of  administration,  it  was  held,  that  the  letters,  involving  a  decision  on  such  point 
of  jurisdiction,  were  conclusive,  and  could  not  be  questioned  collaterally;  that  the  Orphan's 
Court  alone  could  apply  a  remedy,  by  direct  appeal ;  and,  till  that  was  done,  they  remained  in 
full  force.  Raborg  v.  Hammond,  2  Har.  &  Gill,  42,  50.  And  the  court  put  this  opinion  on  the 
well  known  general  ground  recognized  by  their  own  cases  (Barney's  Lessee  v.  Patterson,  6  Har. 
&  John.  182,  and  Taylor  v.  Phelps,  1  Har.  k  Gill,  492),  as  well  as  others,  viz :  that  the  judgment 
of  a  court  of  competent  jurisdiction,  when  coming  incidentally  in  question,  or  offered  as  evidence 
of  title  in  any  other  court,  shall  conclude  on  the  points  decided,  and  cannot  be  questioned  for 
error  or  mistake.  This  case  of  Raborg  v.  Hammond,  has  an  important  bearing  on  the  great  gen- 
eral question  of  judicial  inviolability  in  our  inferior  magistrates,  and,  pushed  to  its  full  extent, 
would  seem  to  interfere  with  some  of  the  cases  cited  airde  (note  289),  not  to  say  with  several 
other  cases  allowing  collateral  attacks  on  jurisdiction ;  for  the  point  on  which  jurisdiction  rests 
must  in  general  be  inquired  of  by  the  court.  It  is  always,  perhaps,  necessarily  involved  in,  and 
is,  therefore,  in  the  eye  of  the  law,  passed  upon  by  the  award  of  probate  or  letters.  And  see  per 
Thompson,  J.,  in  Thompson  v.  Tohnie,  2  Pet.  165,  stated  amte,  note  289.  The  courts  of  Pennsyl- 
vania and  South  Carolina  have  gone  quite  as  far  in  respect  to  jurisdiction  over  the  person. 
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Sentences  aa  to  aimiriage. 

It  was  said  by  De  Grey,  C.  J.,  in  delivering  fhe  opinion  of  tte  judges  in 
the  Duchess  of  Kingston's  case,(l)  that  although  a  sentence  of  nullity  of 
marriage,  or  in  affirmance  of  marriage,  or  in  suits  upon  a  promise  of  mar- 
riage,(2)  or  for  jactitation  of  marriage,  had  been  received  in  civil  causes, 
yet  that  the  parties  to  the  cause,  or  at  least  the  parties  against  whom  the 
evidence  was  received,  were  parties  to  the  sentence  and  had  acquiesced 
under  it,  or  claimed  under  those  who  were  parties  or  had  acquiesced.  But 
these  'Observations  have  reference  to  cases  where  the  proceeding  in  the  Ec- 
clesiastical Court  was  not  a  proceeding  in  rem,  and  where  the  question  of 
marriage  was  only  incidentally  determined.  "Where  the  object  of  the  suit 
has  been  directly  to  deprive  a  person  of  the  legal  character  of  husband  or 
wife,  by  virtue  of  the  exclusive  jurisdiction  of  the  Eccle.^iastical  Court,  the 
sentences  of  nullity  of  marriage  or  of  divorce,  in  like  manner  as  probates 
and  letters  of  administration,  appear  to  have  the  effect  of  establishing 
conclusively  the  state  and  legal  character  of  parties  for  and  against  all 
persons.  (3) 


"Where  the  record  of  the  Orphan's  Court  asserts,  that  the  party  appeared,  or  had  notice,  it  is  keld, 
*hat  this  cannot  he  contradicted  in  a  collateral  prooaediug.  Selin  y.  Snyder,  1  Serg.  &  Rawle, 
166,  11  Id.  436  ;  Lyle's  Ordinary  t.  Robinson,  1  Bail.  Rep.  25,  27. 

We  considered  in  the  note  preceding,  the  more  proper  place  to  exhibit  those  cases,  where  juris- 
diction in  the  Probate  Court  has  been  questioned  as  to  letters  of  probate  or  adnunistration  which 
were  afterwards  introduced  as  inducement  to  the  proof  of  probate  sales.  They  have,  perhaps, 
been  oftener  questioned  in  this  shape  than  any  other.  The  objection  is,  of  course,  common  to 
any  proceedings  based  upon  letters  which  are  void,  for  that  reason.  Thus,  where  the  Hustings 
Court  of  Richmond  (Virginia)  granted  letters  on  the  estate  of  a  citizen  of  Canada,  there  not  being 
hona  notdbilia  in  Richmond ;  and  where  the  County  Court  of  Henrico  granted  letters  as  of  a  foreign 
■citizen,  when  be  was,  in  fact,  a  domestic  citizen  and  a  resident  of  Cabell  county ;  in  each  in- 
stance the  grant  was  holden  void,  and  that  without  ^any  repeal  or  revocation,  administration 
might  be  committed  by  the  proper  court  to  another :  in  the  first  case,  in  a  county  where  liiere 
Tvere  hcma  notdbilia,  and  in  the  latter,  where  the  deceased  resided,  these  facts  being  essential  to 
■give  jurisdiction.  Ex  parte  Barker,  2  Leigh,  719,  and  the  case  of  Robinson's  estate  there  ojteil. 
And  see  Weston  v.  Weston,  14  John.  Rep.  428,  stated  ante,  note  289,  and  several  like  oases, 
mipra,  in  this  note.  At  any  rate,  it  seems  clearly  unnecessary  to  show  the  circumstances,  by 
substantive  proof,  which  give  jurisdiction  in  the  first  instance ;  that  shall  be  intended  from  the 
letters,  or  a  oePtifled  copy,  and  the  onus  lies  on  the  other  side.  Owings  v.  Beall,  1  Lit.  Rep.  257, 
SB'9.  When,  however,  the  jurisdiction  comes  in  question,  all  matters  m  pais  to  sustain  and  repel 
it,  as  that  there  were  or  were  not  bona  nataWia,  and  the  like,  may  be  proved  by  parol,  tiiough 
the  local  goods  be  omitted  in  the  inventory.    Harrington  v.  Brown,  5  Pick.  519,  521. 

In  Kentucky,  there  'being  no  evidence  to  show  where  the  the  testator's  property  was,  'at  the 
time  of  his  decease,  the  court  held,  that  as  between  letters  granted  there,  and  letters  granted  in 
■amother  state,  it  should  be  presumed  that  the  domestic  court  had  the  rightful  jurisdiction.  Tanner 
v.  Allison,  3  Dana's  Rep.  422. 

(1)  20  How.  St.  Tr.  578. 

(2)  See  Da  Costa  v.  ViUa  Real,  2  Str.  961,  where  a  sentence  in  a  suit,  upon  a  contract  of  mai- 
riage,  was  held  conclusive  in  an  action  for  damages. 

i(S)  See  Bunting's  Case,  4  Rep.  29,  where  the  husband  of  the  first  marriagg  was  bound  by  a 
«entenoe  of  divorce,  though  no  party  to  the  suit.  See  also  Kenn's  Case,  7  Rep.  42 ;  Hatfield  v. 
Hatfield,  Str.  961;  Jones  v.  Bow,  Carth.  226 ;  Harvey's  Case,  11  St.  Tr.  235. 
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In  the  case  of  Robins  agt.  Cruteliley,-(1)  whieh  was  .a  writ  ~o£  dower, 
where  the  question  was,  whether  the  plaintiff  had  been  married  to  an  an- 
cestor of  the  defendant,  it  was  considered  that  the  plaintiff  could  not  con- 
clude the  defendant  by  a  sentence,  affirming  the  plaintiff's  marriage,  in  a 
suit  to  which  the  plaintiff's  alleged  husband  was  no  party :  but  it  was  said, 
that  the  sentence  was  evidence.  It  is  to  be  observed,  however,  that  the 
suit  was  one  for  divorce,  and  that  the  marriage  was  determined  upon  plea. 
The  sentence  was  not  a  proceeding  in  rem ;  it  did  not  originally  confer 
any  legal  character.  It  is  not  easy  to  see  upon  what  principle  the  sentence 
could  -even  be  admitted  as  evidence  against  a  stranger. 

Ssntenee  of  exoommunication  for  inoontinency  not  admissible  against  stranger. 

In  one  case,(2)  the  court  held  that  a  sentence  of  excommunication  for 
incontinency  was  inadmissible  on  an  issue  to  try  a  question  of  legitimacy, 
upon  the  ground  that  it  was  res  inter  alios  acta :  but  they  held,  that  if  it 
had  been  a  sentence  on  the  point  of  marriage,  in  a  question  on  the  lawful- 
ness of  the  marriage,  it  might  have  been  given  in  evidence.(3) 

Legality  of  marriage. 

The  fact  of  the  legality  of  a  marriage,  arising  incidentally  in  a  civil  suit, 
may  be  determined,  in  modern  proceedings  at  least,  without  referring  the 
question  to  the  spiritual  judge ;  though  upon  issue  joined  in  dower  upon 
the  fact  of  legality  of  marriage,  the  bishop's  certificate  is  the  appropriate 
evidence,  and  is  conclusive.(4) 

Sentence  not  evidence  as  to  collateral  matters. 

The  questions  of  difficulty,  which  have  arisen  respecting  the  effect  of 
senten-ces  i-n  the  ecclesiastical  courts;  relate  to  the  point  whether,  in  fact, 
an  ecclesiastical  court  has  already  determined  a  matter  which  can  only  in 
such  court  be  the  subject  of  a  direct  suit  or  proceeding  in  rem,  but  which 
has  incidentally  become  the  subject  of  controversy  in  a  civil  suit.  One  of 
the  principal  rules,  applicable  to  eases  where  a  sentence  of  a  spiritual 


(1)  2  Wils,  124. 

(A  divorce  procured  by  a  wife  in  another  state,  without  service  of  process  upon  the  husband 
residing  here,  is  void;  there  being  no  appearance  in  the  action  by  him.  Bradshaw  v.  Heath,  13 
Wend.  407.  So,  a  divorce  procured  by  a  husband,  without  notice  to  his  wife,  who  resides  in  an- 
other state,  is  a  nullity.  Borden  v.  Fitch,  15  John.  R.  121 ;  Jackson  v.  Jackson,  1  Id.  424 ;  Paw- 
ling V.  Willson,  13  Id.  192.  In  such  oases,  it  is  clear  that  the  decree  cannot  be  received  in  evi- 
dence against  fhe  party  not  served  with  process.    See  also  Viseher  v.  VisBher,  Vi  Bart).  '640.) 

(2)  HiUyard  v.  Grantham,  cit.  by  Lord  Hardwicke,  C,  2  Ves.  246;  Gibson  v.  McCarthy,  ®e.p 
temp.  Hard.  311. 

(3)  See  also  HiHiard  v.  Phaley,  8  Mod.  180.  Asia  the  sffeet  of  sentences  of  depri'viatioii,,  see 
Phillips  V.  Crawley,  Freem.  84,  pi.  103 ;  12  Tin.  Ah.  128. 

(4)  By  Lord  Loughborough,  in  Ilderton  v.  Ilderton,  '2  H.  Bl.  166. 

'(A  marriage  with  a  lunatic  or  an  idiot  is  void,  and  will  %e  ifleereed  'a  nullity  in  a  suit  'broiigtrt 
for  ttiat  purpose  CWighttnan  v.  Wightman,  4  JohmCh.  344;  "Mon/tgomery  v.  Montgomeiy,  B 
Barb.  Ch.  132);  and  a  marriage  will  be  annulled  for  fraud.  Id.;  and  Scott  v.  Shufeldt,  5 
Paige,  43.) 
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court  is  adduced  in  proof  of  a  fact  in  issue  in 'a  temporal  court,  is  that  the 
sentences  of  courts  of  justice  are  not  evidence  of  any  collateral  matter  which 
may  possibly  be  collected  or  inferred  from  them  by  argument.(l) 

Thus  a  sentence  of  jactitation  of  marriage  only  imports,  that  it  did  not 
appear  that  the  parties  were  married  at  a  particular  time  and  place,  and 
not  that  there  was  no  marriage  at  any  time  or  place.  The  cause  is  ranked 
as  a  cause  of  defamation,  unless  when  the  defendant  pleads  a  marriage. 
The  sentence  has  a  negative  and  qualified  effect,  namely,  that  the  party 
has  failed  in  his  proof,  and  that  the  libelant  is  free  from  all  matrimonial 
contract,  "  as  far  as  yet  appears ;"  leaving  it  open  to  new  proofs  of  the 
same  marriage  in  the  same  cause,  or  to  any  other  proofs  of  that  o.r  any 
other  marriage  in  another  cause.  It  is  no  plea  to  a  new  suit  in  the  Eccle- 
siastical Court. 

Accordingly,  in  the  Duchess  of  Kingston's  Case,(2)  on  a  charge  of 
bigamy  before  the  House  of  Lords,  where  a  sentence  in  a  spiritual  court, 
in  a  cause  of  jactitation  of  marriage,  was  offered  as  conclusive  evidence  to 
disprove  the  second  marriage,  the  judges  held,  that  this  sentence  (even 
admitting  it  to  be  evidence  on  a  criminal  prosecution)  could  not  be  con- 
clusive, but  that  the  sentence  and  the  judgment  of  the  lords  upon  the 
charge  of  bigamy  might  well  stand  together,  and  both  propositions  be 
true.  The  sentence  would  only  prove  that  it  did  not  then  appear  that  the 
parties  were  married ;  bat,  because  the  court  had  not  then  sufficient  proof 
of  the  marriage  specified,  it  could  not  be  inferred  that  there  was  no  mar- 
riage between  them  at  any  other  time  or  place.(3) 

Letters  of  administration,  not  evidence  of  collateral  matters,  or  by  way  of  inference. 

The  principles  applicable  to  this  subject  are  explained  by  Holt,  C.  J., 
in  Blackham's  Case.(4)  Tbat  was  an  action  of  trover,  and  the  plaintiff 
proved  that  certain  goods  had  been  in  his  possession,  which  had  been 
taken  away  by  the  defendant.  The  defendant  showed,  that  these  were 
the  goods  of  a  deceased  woman,  and  that  he  had  taken  out  administration ; 
upon  which  the  plaintiff  proved,  that  the  deceased  some  days  before  her 
death  was  married  to  him.  The  defendant  contended  that  the  Spiritual 
Court,  in  granting  the  letters  of  administration  to  him,  must  have  assumed 
that  there  was  no  such  marriage.    Holt,  C.  J.,  ruled,  that  the  sentence  of 


(1)  By  "Holt,  0.  J.,  in  Blackham's  Case,  1  Salk.  290 ;  by  De  Grey,  0.  J.,  in  the  Duchess  of 
Kingston's  Case,  20  How.  St.  Tr.  638.     Vide  supra,  p.  3. 

(2)  20  How.  St.  Tr.  538. 

(3)  In  Jones  v.  Bow  (Carth.  225),  a  sentence  of  nullity  in  a  cause  of  jactitation  was  not  only 
admitted,  but  deemed  conclusive,  and,  as  it  would  seem,  in  favor  of  a  stranger  to  the  suit  iu  the 
Ecclesiastical  Court.  And  Eyre,  0.  J.,  in  delivering  the  opinion  of  the  judges  in  the  Duchess  of 
Kingston's  Case,  observes,  that  a  sentence  in  a  jactitation  suit  had  been  admitted  in  evidence  upon 
the  trial  of  an  ejectment.  The  sentence  was,  however,  used  against  a  party  to  the  suit  in  the 
Spiritual  Court. 

(4)  1  Salk.  290. 
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the  Ecclesiastical  Court  was  conclusive  only  where  a  matter  had  been  direcly 
determined  by  the  sentence ;  but  that  was  to  be  intended  only  in  the  point 
directly  tried.  It  was  otherwise  if  a  collateral  matter  be  collected  or  in- 
ferred from  the  sentence,  as,  in  that  case,  because  administration  was 
granted  to  the  defendant,  it  was  inferred  that  the  plaintiff  was  not  the  intes- 
tate's husband,  as  he  could  not  have  been  taken  to  be,  if  the  point  then 
tried  had  been  married  or  not  married,  and  their  sentence  had  been  not 
married.iV) 

Where  indeed  the  sentence  of  the  Spiritual  Court,  determining  the  state 
and  legal  character  of  a  person,  is  not  a  sentence  arising  out  of  an  adverse 
suit  bietween  parties,  there  can  be  no  reasonable  ground  for  allowing  it 
any  further  effect  than  that  of  establishing  the  rights  and  liabilities  inci- 
dent to  such  state  and  legal  character.  Thus,  letters  of  administration 
which  have  been  granted  to  a  person  as  administrator  to  A.  B.  deceased, 
are  not  legitimate  proof  of  A.  B.'s  death.(2)  So,  it  may  now  be  taken  to 
be  settled,  notwithstanding  a  prior  decision  to  the  contrary,  that  the  pro- 
bate of  a  will  is  not,  at  least  conclusive  evidence  of  its  validity,  on  an 
indictment  for  the  forgery  of  the  same  will. (3) 

Between  what  parties  sentence  is  evidence. 

It  would  seem,  however,  that  between  the  parties  to  an  ecclesiastical 
suit,  any  point  expressly  determined  would  be  admissible  evidence  in  a 
civil  suit,  notwithstanding  the  sentence  did  not  confer  or  take  away  any 
legal  character,  and  notwithstanding  it  was  not  a  sentence  upon  the  main 
object  of  the  suit,  but  upon  some  subordinate  matter  raised  in  the  plead- 
ings. Cases  of  this  nature  have  not  been  much  considered  in  the  civil 
courts.(4) 

"When  sentence  evidence  in  criminal  suits. 

It  has  been  stated,  that  the  sentence  of  an  ecclesiastical  court,  directly 
upon  a  point  within  its  peculiar  jurisdiction,  is  not,  as  in  civil  cases,  con- 
clusive on  the  same  matter  coming  incidentally  into  question  in  a  criminal 
suit.     Thus,  Eyre,  C.  J.,  in  the  Duchess  of  Kingston's  Case,  (5)  observes. 


(1)  It  did  not  appear  that  there  had  been  any  suit  in  the  Ecclesiastical  Court,  concerning  the 
right  to  letters  of  administration,  in  which  suit  the  plaintiff  and  defendant  were  parties,  and  in 
which  the  question  of  the  marriage  had  been  determined.     See  Hargr.  Law  Tracts,  p.  451. 

(2)  Thompson  v.  Donaldson,  3  Esp.  63  ;  Moons  v.  De  Bernales,  Russ.  301.  The  probate  of  a 
will  devising  real  property  ia  not  evidence  of  the  contents  of  such  will.  See  B.  N".  P.  245 ;  Doe 
d.  Ash  V.  Calvert,  2  Camp.  389 ;  Hoe  v.  Nathorp,  1  Lord  Raym.  154 ;  St.  Leger  v.  Adams,  Id. 
13 1  ;  Dike  v.  Polhill,  Id.  744 ;  R.  v.  Netherseal,  4  T.  R.  268 ;  Hume  v.  Rundall,  6  Madd.  331. 
The  probate  is  not  evidence  as  to  copyholds.  Jervoise  v.  Northumberland  (Duke),  1  J. 
&  W.  570. 

(3)  R.  V.  Gibson;  R.  v.  Buttery,  R.  i  R.  Cr.  C.  342,  343,  n.,  overruling  R,  v.  Vincent, 
1  Str.  481. 

(4)  See  Barrs  v.  Jackson,  1  T,  &  Col.  685  ;  S.  C,  1  Phil.  R.  582. 

(5)  20  How.  St.  Tr.  538. 
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"Proceedings  in  matters  of  crime,  and  especially  of  felony,  fall  under  a 
different  consideration  from  civil  suits ;  first,  because  the  parties  are  not 
the  same,  for  the  king,  in  whom  the  trust  of  prosecuting  public  offences 
is  vested,  and  which  is  executed  by  his  immediate  orders,  or  in  his  name 
by  some  prosecutor,  is  no  party  to  such  proceedings  in  the  Ecclesiastical 
Court,  and  cannot  be  admitted  to  defend,  examine  witnesses,  or  in  any 
manner  intervene,  or  appeal ;  secondly,  such  doctrines  would  tend  to  give 
the  spiritual  courts,  which  are  not  permitted  to  exercise  any  judicial  cogni- 
zance in  matters  of  crime,  an  immediate  influence  in  trials  for  offences, 
and  to  draw  the  decision  from  the  course  of  the  common  law,  to  which  it 
solely  and  peculiarly  belongs.  The  ground  of  the  judicial  powers,' given 
to  ecclesiastical  courts,  is  merely  of  a  spiritual  consideration,  pro  correctione 
morum  et  pro  salute  animce.  They  are,  therefore,  addressed  to  the  con- 
science of  the  party.  But  one  great  object  of  temporal  jurisdiction  is  the 
public  peace ;  and  crimes  against  the  public  peace  are  wholly,  and  in  all 
their  parts,  of  temporal  cognizance  alone.  A  felony  by  common  law  was 
always  so.  A  felony  by  statute  becomes  so  at  the  moment  of  its  institu- 
tion. The  temporal  courts  alone  can  expound  the  law,  and  judge  of  the 
crime  and  its  prooJfe ;  in  doing  so  they  must  see  with  their  own  eyes,  and 
try  by  their  own  rules,  that  is,  by  the  common  law ;  it  is  the  trust  and 
sworn  duty  of  their  office." 

It  may  be  observed,  the  particular  ecclesiastical  proceeding,  to  which 
the  observations  of  the  chief  justice  in  the  Duchess  of  Kingston's  Case  were 
applied,  was  not  a  proceeding  in  rem,  and  had  not  for  its  direct  object  the 
investing  or  divesting  a  person  of  any  particular  state  and  legal  character, 
but  the  question  of  marriage  was  only  decided  upon  a  plea  to  a  suit  for 
defamation.  The  point  is  of  less  importance  with  regard  to  sentences  in 
direct  matrimonial  suits,  as  it  is  expressly  provided  by' the  statute  9  Geo. 
IV,  c.  31,  §  22,  that  the  penalties  of  bigamy  shall  not  extend  to  any  per- 
son who,  at  the  time  of  his  second  marriage,  shall  have  been  divorced 
from  the  bond  of  his  first  marriage,  or  to  any  person  whose  former  mai'- 
riage  shall  have  been  declared  void  b}'  any  court  of  competent  juris- 
diction. 

With  regard  to  tlie  cases(l)  which  decide  that  the  probate  of  a  will  is 
not,  at  least  conclusive  evidence  that  the  will  has  not  been  forged,  upon 
an  indictment  for  forgery,  it  is  not  necessary  to  rely,  in  their  support, 
upon  the  principles  stated  by  the  chief  justice  in  the  Duchess  of  Kings- 
ton's Case.  In  any  criminal  proceedings  for  stealing  propertv,  a  probate, 
it  is  conceived,  would  be  conclusive  as  to  the  right  of  an  executor ;  but 
the  fact  of  obtaining  probate  seems  irrelevant  to  a  charge  in  respect  of  the 
means  used  to  obtain  it,  except  by  inference,  which,  as  before  stated,  is 
not  a  legitimate  use  to  be  made  of  judicial  sentences. 


(1)  K.  V.  Gibson,  and  R.  v.  Buttery,  R.  &  R.  Cr.  C.  342,  343,  u.,  supra,  p.  93. 
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Sentence  may  be  impeached  for  fraud. 

Judgments  of  the  ecclesiastical  courts,  like  other  judicial  acts,  may  he 
impeached  by  strangers  to  the  suit  by  evidence  of  fraud  or  collusion.(l) 


(1)   Vide  supra,  p.  47. 

Note  291. — This  proposition  must  always  be  qualified  with  the  fact,  that  the  person  seeking 
to  impeach  the  former  judgment  or  sentence,  was  neither  party  nor  privy  to  it.  If  lie  stand  in 
either  of  these  relations,  he  shall  not  be  heard  to  allege  fraud,  even  in  the  mode  of  proceeding 
by  which  he  is  condemned ;  of  course  he  shall  not  in  the  foundation  and  merits.  Peck  v.  "Wood- 
bridge,  3  Day,  30.  Fermor's  Case,,  cited  by  our  author,  was  itself  a  covinous  line  with  procla- 
mations between  the  tenant  and  another,  in  fraud  of  the  reversioner,  and  the  numerous  illustra.. 
tions  contained  in  the  report  will  be  found  of  a  similar  character.  The  same  remark  is  applicable 
to  all  the  cases  cited  in  the  Duchess  of  Kingston's  Case  (11  St.  Tr.  261).  If  the  fraud  be  against 
the  party,  it  can  be  corrected  in  that  court  alone  where  the  proceeding  is  pending.  3  Doug.  313 
note,  and  the  cases  there  cited.  In  a  word,  the  proposition  stated  by  our  author,  is  no  more  than 
what  we  see  every  day  illustrated  in  the  trial  of  judgments  recovered  or  confessed  to  defraud 
creditors.  While  the  party  shall  not  be  heard,  third  persons  are  liberally  received.  Townsend 
V.  Kerns,  2  Watts,  180,  183.  In  a  late  case,  a  judgment  was  obtained  by  a  prior  attaching  cred- 
itor against  his  debtor ;  a  junior  attaching  creditor  coming  in  and  defending  in  his  debtor's  name, 
under  a  statute  which  conferred  this  right,  the  defence  failed ;  yet,  in  a  subsequent  action  against 
the  attaching  ofiicer,  the  junior  creditor  was  allowed  to  prove  that  the  first  recovery  was  in  part 
fraudulent ;  whereupon  the  whole  was  vacated  in  his  favor.  Fairfield  v.  Baldwin,  12  Pick.  388 
392,  394.  So,  where  a  widow  and  executrix,  confessed  a  judgment  in  favor  of  her  son,  to  enable 
him  to  sell  his  father's  land,  and  thus  avoid  a  voluntary  settlement  made  by  his  father  in  favor  of 
his  daughter,  under  pretence  that  the  fether  was  indebted,  at  that  time,  to  the  son ;  in  ejectment 
by  the  trustee  under  the  settlement,  he  was  allowed  to  impeach  the  judgment  as  being  in  fraud 
of  the  settlement.  HaU  v.  Hamlin,  2  Watts,  354.  Judgments,  and  other  proceedings  in  courts 
of  justice,  come  withui  the  general  proposition :  "  That  third  persons  may  always  show  fraud  and 
collusion  in  acts  by  which  their  rights  are  to  be  affected;''  though  otherwise  as  to  the  parties, 
for  ne/nio  cdkgans  suam  tv/rpitudinem  midiendus  est.  Per  Sergeant,  J.,  in  Townsend  v.  Kerns. 
2  Watts,  183.  For  the  purpose  of  seeing  the  mode  in  which  these  and  the  Uke  colorable,  covin- 
ous or  fraudulent  acts  may  be  assailed,  and  what  shall  be  deemed  covinous,  &c.,  as  also,  what 
may  be  received  as  proof;  the  student  would  do  well  to  read  the  whole  of  Permor's  Case,  and.  the 
Duchess  of  Kingston's  Case,  cited  above,  in  connection  with  the  great  Case  of  D.  Twyne,  which 
follows  Fermor's  in  3  Rep.  80.  The  invalidity  of  a  divorce,  obtained  ex  parte,  on  false  suggestion, 
was  shown  on  the  above  principles,  by  Thompson,  C.  J.,  m  Borden  v.  Fitch,  15  Johns.  145,  146. 

Many  cases  concede  the  general  proposition  in  the  language  of  the  text,  that  fraud  vitiates. a 
judgment.  But  the  student  should  always  take  this  with  the  qualifications  mentioned.  It  is 
said,  that  the  party  is  tied  up,  notwithstanding  the  fraud ;  and  the  same  doctrine  is  recognized 
by  Sergeant,  J.,  ui  supra.  We  have  said  that  the  same  rule  extends  to  the  privy.  This  will  be 
seen  by  the  case  of  Osborne  v.  Moss  (T  John.  Rep.  161).  There  the  intestate  had  confessed  a 
judgment  to  defraud  creditors,  under  which  his  goods  were  sold,  and  although  his  administrators 
seized  the  goods  for  the  benefit  of  the  creditors,  yet  he  could  not  hold  them ;  and  the  fraudulent 
purchaser  recovered  against  him  in  trover.  He  came  in  as  a  privy  to  his  intestate,  and  could  ho 
more  impeach  the  judgment  than  the  intestate  himself 

We  also  find  the  same  general  proposition,  that  a  judgment. may  be  impeached  for  fraud,  ad- 
vanced or  conceded  in  respect  to  foreign  judgments,  sentences,  &c.  See  post,  and  the  remarks  of 
CoUett,  D.  J.,  passim,  in  Silver  Lake  Bank  v.  Harding,  5  Ham.  54'7,  548  ;  11  Mass.  Rep.  266.  It 
would  seem,  that  in  respect  to  these,  the  cases  call  for  about  the  same  quaUfication,  as  if  they 
were  domestic.  The  right  to  impeach  is  generally  confined  to  third  persons,  who  are  strangers. 
An  exception  seems  to  prevail  in  Louisiana,  under  their  code  of  practice,  by  which  a  party  may 
impeach  a  former  judgment  against  him  by  showing  that  it  was  obtained  in  fraud  of  the  rules  of 
the  court.  Paxton  v.  Cobb,  2  MUl.  Lou.  Rep.  131.  He  may  also  nullify  the  former  judgment 
directly  by  an  action.    Id.  139. 
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But  while  third  persona  may  impeach,  tliey  shall  also  be  protected  by  these  fraudulent  judg- 
ments, where  they  act  under  them  bona  fide.     "  The  judgments  of  a  court  of  competent  jurisdic- 
tion, although  obtained  by  fraud,  have  never  been  considered  as  absolutely  void:  and,  therefore, 
all  acts  performed  under  them  are  valid  as  far  as  respects  third  persons.    A  sheriff  who  levies  an 
execution  under  a  judgment  fraudulently  obtained,  is  not  a  trespasser ;   nor  can  the  person  who 
purchases  at  a  sale  under  such  an  execution,  be  compelled  to  relinquish  the  property  he  has  pur- 
chased.    All  acts  performed  under  such  judgments  are  valid  acts ;   all  the  legal  consequences 
which  follow  a  judgment,  are  with  respect  to  third  persons,  precisely  the  same,  in  respect  to  cue 
obtained  by  fraud,  as  if  it  had  been  fairly  obtained.     Per  Marshall,  C.  J.,  in  Sirams  v.  Slacum,  3 
Cranch,  306,  307.     Even  the  party  may  sometimes  be  protected ;   as  if  he  fraudulently  obtain 
judgment  in  his  favor,  in  consequence  of  which  he  goes  at  large,  the  sheriff  cannot,  therefore,  re- 
take him  (per  Marshall,  C.  J.,  in  Simms  v.  Slacum,  3  Cranch,  306,  307) ;  and  held,  therefore,  that 
an  insolvent  discharge  of  the  body  by  two  Virginia  justices,  obtained  by  the  debtor's  fraud, 
whereupon  he  was  discharged  from  prison,  should  yet  protect  him  and  his  surety  in  the  prison- 
bounds  bond,  from  an  action  for  the  escape  (Simms  v.   Slacum,  3  Cranch,  300);  and  it  seems  an 
injunction,  though  obtained  by  fraud,  would  in  Virginia  have  the  same  effect.     Per  Marshall, 
O.'J.,  in  Simms  V.  Slacum,  3  Cranch,  307.     "  The  judgment"  [in  the  insolvent  proceeding]  "may  not 
shield  tlie  debtor  from  an  original  claim ;  but  it  is  believed  that  no  case  can  be  adduced,  where  an 
act  which  is  the  legal  consequence  of  a  judgment,  has,  in  itself,  created  a  new  responsibility,  with 
respect  to  the  party  himself;  much  less  with  respect  to  third  persons,  who  do  not  even  partici- 
pate in  the  fraud."     Per  Marshall,  C.  J.,  in  Simms  v.  Slacum,  3  Cranch,  307,  308.     The  learned 
chief  justice  infers,  therefore,  that  the  departure  from  the  prison  bounds  would  not  even  subject 
the  party  on  his  bond  for  the  limits,  though  it  might  not  discharge  him  from  a  claim  for  the  orig- 
inal debt.     Qvere,  as  to  the  party.     Paterson,  J.,  agreed  that  the  sheriff  would  be  protected,  but 
dissented  as  to  the  principal  in  the  bond,  and  the  surety,  who  "  stands  on  the  same  floor  as  the 
principal"  (Simms  v.  Slacum,  3  Cranch,  309,  310);   and  the  contrary  would  seem  to  be  at  war 
with  a  part  of  the  doctrine  in  the  Duchess  of  Kingston's  Case,  where  it  was  agreed  that  even  a 
collusive  divorce  would  not  shield  the  party  from  a,  conviction  of  bigamy.     The  opinion  of  the 
court,  in  Simms  v.  Slacum,  resulted  in  a  reversal  of  the  judgment.     On  remanding  the  cause  for 
further  proceedings,  it  appeared  that  Wise,  the  prison-bounds  surety  of  Simms,  was  one  of  the 
justices  who  granted  his  discharge ;  being,  at  the  same  time,  a  fraudulent  trustee  of  Simms'  prop- 
erty.    Hence,  on  the  cause  coming  again  before  the  court,  the  discharge  was  held  void ;  probably 
on  the  ground  of  a  want  of  jurisdiction,  the  justice  being  interested;  for,  in  a  subsequent  case  of  a 
like  fraudulent  discharge,  in  the  state  of  Rhode  Island,  the  court  not  being  interested,  it  was 
held  good  as  a  protection  both  to  the  party  and  surety  in  the  prison-bounds  bond.    This,  too  was  by 
the  Supreme  Court  of  the  United  States,  Marshall,  C.  J.,  deUvering  the  opinion  of  the  court,  and 
now  carrying  his  obiter  dicta  as  to  the  party  in  Simms  v.  Slacum,  into  the  form  of  a  direct  ad- 
judication.   Ammidon  v.  Smith,  1  "Wheat,  447,  460;  Smith  v.  Quinton,  Brayt.  200,  S.  P.   And  see 
Bean  v.  Smith,  2  Mason,  252. 

The  right  of  strangers  to  attack  sentences  of  divorce  on  the  ground  of  fraud  often  becomes 
important  in  causes  depending  upon  marriage  questions.  The  courts  of  the  United  States  pro- 
ceeding upon  different  grounds,  and  alfording  different  degrees  of  facility  in  obtaining  such  sen- 
tences,  it  has  become  common  to  go  from  one  state  to  another,  whose  easy  practice  is  often 
perverted  by  false  suggestion  and  apparent  default,  even  without  notice  to  the  adveree  party. 
Both  parties  residing  within  the  state,  its  courts  have  jurisdiction,  though  the  marriage  took 
place  in  anotlier.  Barber  v.  Root,  10  Mass.  Rep.  260;  Harteau  v.  liarteau,  14  Pick.  183  185 
186 ;  Harding  v.  Alden,  9  Greenl.  Rep.  140.  The  English  rule  is  otherwise.  2  Kent's  Oomm. 
110;  Tovey  v.  Lindsay,  1  Dow,  117.  And  see  per  Piatt,  J.,  in  Pawling  v.  Bird's  Kx'rs,  13  John. 
Rep.  208,  and  the  cases  there  cited,  and  9  Greenl.  148,  149.  For  the  law  of  Scotland  see  2 
Kent's  Comm.  110,  111,  etseq.  Even  where  jurisdiction  is  obtained  over  the  subject  matter,  a 
false  suggestion  and  ex  parte  proceeding,  or  fraud  upon  the  law  in  any  way,  it  is  said  will  vitiate 
the  decree.  Per  Thompson,  Ch,  J.,  in  Borden  v.  Fitch,  15  John.  Rep.  145 ;  per  Weston,  J.  in 
Harding  v.  Alden,  9  Greenl.  140,  150,  151 ;  Jackson  v.  Jackson,  1  John.  Rep.  424. 

The  Duchess  of  Kingston's  Case,  so  often  cited  in  the  text,  was  where  the  husband  and  wife 
both  joined  in  the  collusive  suit ;  and  it  is  evident,  from  much  of  the  reasoning  in  that  case,  tliat 
even  had  the  decree  been  for  a  divorce  a  vuicuh,  it  would  not  have  protected  the  duchess  against 
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the  conviction  of  bigamy  in  her  second  marriage.    The  same  thing  would,  doubtless,  follow  from 
one  of  our  collusive  foreign  divorces. 

The  more  common  ground  of  rejecting  these  foreign  sentences  lies  in  the  want  of  jurisdicton; 
the  circumstances  to  constitute  which  want  have  been  laid  down  with  great  caution.  Sewall,  J., 
speaking  of  Vermont,  says: — "The  laws  which  authorize  the  Supreme  Court  of  that  state  to  pro- 
ceed in  suits  for  divorce,  instituted  in  favor  of  persons  resident  for  a  time,  but  having  no  settled 
domicile  within  the  state,  against  persons  resident  and  domiciled  in  other  states,  who  are  not,  and 
never  have  been,  amenable  to  the  sovereignty  of  the  state  of  Termont — upon  allegations  of 
offences  not  pretended  to  have  been  committed  within  the  territory  of  the  state,  or  contrary  to 
the  peace,  morals  or  economy  of  the  society  there,  or  in  violation  of  any  contract  subsisting,  or 
which  has  ever  been  recognized  there ;  in  short,  where  no  jurisdiction  of  tlie  parties  or  of  the 
subject  matter  can  be  suggested  or  supposed,  are  not  to  be  justified  by  any  principles  of  comity 
which  have  been  known  to  prevail  in  the  intercourse  of  civilized  states."  Barber  v.  Eoot,  10 
Mass.  Rep.  265,  266.  Accordingly,  in  a  subsequent  case,  where  the  husband  removed  to  Vermont 
for  the  purpose  of  obtaining  the  divorce,  for  a  cause  not  known  to  the  laws  of  Massachusetts,  the 
wife  not  appearing  ever  to  have  been  within  the  jurisdiction  of  Vermont,  the  sentence  was  held 
void,  and  the  husband  charged  at  the  suit  of  the  plaintiffs  in  an  action  for  necessaries  furnished 
to  his  wife.  Hanover  v.  Turner,  14  Mass.  Rep.  227.  The  court  put  their  decision,  on  the 
ground  that  the  husband's  temporary  absence  (which  was  a  little  over  a  year)  was  for  the  pur. 
pose  of  evading  the  laws  of  Massachusetts.  In  a  like  case,  and  on  a  similar  ground,  the  Supreme 
Court  of  New  York  refused  to  enforce  a  Vermont  decree  for  alimony.  Jackson  v.  Jackson,  1 
John.  Rep.  424.  It  is  remarkable  that,  in  this  case,  both  parties  appeared  and  were  heard  by 
counsel ;  and  yet  the  husband  was  allowed  to  impeach  the  decree.  On  this  point  in  the  cause, 
the  Supreme  Court  went  on  a  doctrine,  which  for  a  while  prevailed  there,  that  the  judgment  of  a 
neighboring  state  is  but  a  foreign  judgment,  and  mere  prima  facie  evidence.  So  far,  the  case  is 
now  not  law,  as  we  shall  see  in  a  subsequent  note.  And  see  Sanford  v.  Sanford,  5  Daj-,  353, 
358.  The  doctrine  of  Jackson  v.  Jackson  was  recognized  in  Pawling  v.  Bird's  Executors  (13 
John.  Rep.  208,  209),  though  Piatt,  J.,  doubts  whether  it  would  apply  to  a  marriage  which  was, 
in  fact,  solemnized  in  the  divorcing  state.  Id.  But  see  Bradshaw  v.  Heath,  13  "Wend.  407.  By 
a  subsequent  case,  the  question  of  jurisdiction  is  put  on  the  more  simple  ground  that  the  defend" 
ant  never  was  in  Vermoni,  nor  in  any  manner  personally  notified  or  apprised,  and  did  not  in  any 
manner  appear.  Borden  v.  Fitch,  15  John.  Rep.  141.  And  the  case  concedes  that,  had  there 
been  due  notice,  appearance,  or  other  substantial  ground  of  jurisdiction,  the  sentence  would  be 
conclusive,  if  the  case  were  clear  of  fraud  upon  the  rights  of  others.  The  case  was,  however, 
one  of  plain  fraud,  and  even  if  the  wife  had  colluded  with  the  husband,  we  have  seen  that,  by 
analogy  to  the  reasoning  in  the  Duchess  of  King.ston's  Case,  the  decree  could  not  affect  the 
plaintiff.     Id.  145. 

It  is  enough  to  conclude  the  defendant,  that  he  appear  in  person,  or  by  attorney.  Sanford  v- 
Sanford,  5  Day,  353.  Though  the  marriage  took  place  and  the  adultery  were  committed  in  a 
foreign  state,  yet  a  divorce  a  mncvio  may  be  granted.  Harding  v.  Alden,  9  Greenl.  140.  And 
personal  notice  to  the  defendant,  though  he  reside  in  another  state,  is  valid,  and  shall  bind  him, 
though  he  do  not  appear ;  but  it  is  not  said  that  the  service  of  notice  was  upon  him  while  he  was 
in  the  foreign  stale.  Id.  140,  141,  148.  However,  in  this  case,  the  learned  court,  supposing  a 
want  of  notice,  consider  that  the  wife  and  the  marital  rights  to  be  affected,  being  within  the 
jurisdiction  of  the  court,  the  suit  for  divorce  was  in  nature  of  a  proceeding  in  rem,  and  the  decree 
valid  as  to  the  thing  (the  wife  and  her  marital  duties,  and  the  husband's  claims  upon  her),  though 
void  in  personam;  and  that,  in  this  view,  her  right  to  marry  again,  and  so  acquire  dower,  which 
she  now  sought  to  recover  on  the  death  of  her  second  husband,  was  complete,  however  Impotent 
the  decree  might  have  been  as  one  for  alimony,  when  brought  to  bear  in  a  foreign  suit  against 
the  foreign  husband  In  person.  Id.  150,  151.  See  post,  in  these  notes,  where  the  general  dls- 
tinclion  between  proceedings  in  rem  and  in  personam  is  considered  with  a  view  to  the  manner  of 
notice  in  order  to  acquire  jurisdiction.  The  same  case  holds  that  the  divorcing  power  is  not  pro- 
hibited by  the  constltuiion  of  the  United  States,  which  forbids  all  state  laws  tending  to  impair 
the  obligation  of  contract  (Id.  150),  and  it  recognizes  these  decrees  of  one  state  as  binding  in 
another,  within  the  same  constitution,  and  tlie  cases  of  Mills  v.  Duryee  (7  Oranch,  481),  and 

Hamilton  v.  M'Connel  (3  Wheat.  234];  subject  to  the  qualification  that  there  must  be  jurisdiction. 
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9  Greenl.  149.  But  it  is  reluctant  to  concede,  in  the  broad  language  of  HaU  v.  Williams  (9  Pick. 
•  232),  that,  "if  such  a  judgment  be  rendered  in  a  state  against  a  man  not  within  that  state,  nor 
bound  by  its  laws,  nor  amenable  to  its  jurisdiction,  and  that  judgment  should  be  produced  in  any 
other  state  against  the  defendant,  it  would  be  entitled  to  no  credit."  9  Greenl.  149,  150. 
Regarding  this,  as  we  before  observed,  in  the  light  of  a  proceeding  m  rem,  Weston,  j.-,  remarks : 
"If  we  refuse  to  give  full  faith  and  credit  to  the  decree  of  the  Supreme  Judicial  Court  of  Rhode 
Island,  because  the  party  had  his  domicil  in  another  state,  and  was  not  within  their  jurisdiction, 
we  refuse  to  accord  to  the  decrees  of  that  court  the  efScaoy  we  claim  for  our  own,  when  liable 
to  the  same  objection."  Id.  148.  He  denies  the  consequence,  that  such  a  divorce  is  not  valid 
within  the  constitution  and  law  of  the  United  States,  because  it  happens  to  be  for  a  cause  not 
recognized  by  the  state  called  upon  to  enforce  it.  Id.  149.  "Th6  decree  was  rendered  by  the 
highest  judicial  tribunal  in  that  state  (Rhode  Mand).  As  it  belongs  to  that  tribunal  to  declare 
authoritatively  and  definitely  what  the  law  of  the  state  is,  we  are  bound  to  infer  that,  by  that 
law,  the  bonds  of  matrimony  previously  existing  between  the  libelant  and  her  husband  were 
thereby  dissolved ;  and  that  such  is  the  effect  of  the  decree  within  the  state  of  Rhode  Mand;" 
Id.  148.  He  hence  feels  himself  bound  by  the  United  States  statute  to  give  the  same  effect  to 
the  sentence  in  Maine,  as  it  would  have  by  law  or  usage  in  Rhode  Island. 

The  state  of  Indiana  supports  the  decrees  for  divorce,  made  against  foreign  residents,  on  a 
statute  notice  by  advertisement.    Tolen  v.  Tolen,  2  Blackf  407. 

The  effect  of  divorces  in  a  neighboring  state  on  a  marriage  in  South  Carolina,  where  this  con- 
tract is  indissoluble  by  any  domestic  tribunal,  is  considered  by  a  learned  writer  in  the  Soutli 
Carolina  Law  Journal,  377.  The  writer  seems  disposed  to  nullify  such  divorces.  He  puts  it  too 
much  on  the  general  doctrine,  d'e  conftidii  legnm,  overlooking  the  constitution  and  law  of  the 
United  States.  This  view  had  not  then,  1831,  been  sustained  by  any  of  the  courts  of  that  state. 
A  similar  question  to  that  in  Harding  v.  Alden,  of  dower  claimed  in  virtue  of  a  second  mar- 
riage, was  recently  decided  in  the  Superior  Court  of  New  York.  The  notion  of  its  being  a  pro- 
ceeding m  rem,  was  denied.  It  went  upon  the  simple  ground  of  the  foreign  residence  of,  and 
want  of  personal  notice  to,  the  husband,  which,  as  his  appearance  in  court  was  not  proved  aliunde, 
nor  expressed  by  the  record,  were  holden  good  grounds  for  impugning  the  sentence.  Bradshaw 
V.  Heath,  13  Wend.  406,  416,  417.  In  this  case,  the  marriage,  divorce,  offence,  and  general  resi- 
dence of  both  parties,  were  ia  Connecticut.  The  husband  (the  defendant  in  the  divorce  suit)  was 
apparently  absent  at  the  tune,  just  over  the  line  between  that  state  and  New  York  whose  court 
was  not  disposed  to  make  any  of  those  presumptions,  in  favor  of  the  decree,  which  run  through 
Harding  v.  Alden. 

The  residence  of  the  husband  is  not  the  residence  of  the  wife,  for  the  purpose  of  giving  juris- 
diction over  her  person,  though  such  be  the  legal  notion  in  respect  to  the  general  question  of 
settlement  and  domicil  Per  Putnam,  J.,  in  Hanover  v.  Turner,  14  Mass.  Rep.  231.  The  con- 
trary was  suggested  by  Bristed,  arg.  15  John.  Rep.  131.  (See  Hare  v.  Hare,  10  Texas,  355 ; 
Grils  V.  Dickenson,  20  Bng.  Law  &  Eq.  1 ;  Vischer  v.  Vischer,  12  Barb.  640  ;  Gray  v.  Gray,  15 
Ala.  779  ;  Harrison  v.  Harrison,  19  Ala.  499  ;  Hasten  v.  Hasten,  15  New  Hamp.  159;  Jones  v. 
Jones,  12  Penn.  State  R.  350 ;  Batchelder  v.  Batchelder,  14  New  Hamp.  380  •  Hall  v.  Hall  2 
Strobh.  Bq.  174.) 

A  sentence  of  divorce  a  vinculo,  properly  obtained,  is  received  as  conclusive  to  divest  the  rights 
of  all  persons  claiming  in  consequence  of  the  marriage.  Thus,  the  right  of  a  husband's  creditor, 
who  had  extended  lands  held  by  the  husband,  jure  uxoris,  were  held  to  have  ceased  as  a  conse- 
quence of  such  a  divorce.    Barber  v.  Root,  10  Mass.  Rep.  260. 

These  decrees,  though  domestic,  like  all  others,  domestic  or  foreign,  are  impeachable  collater- 
ally, for  want  of  jurisdiction.  ThMs,  a  statute  eonfen-ing  the  power  to  divorce  a  rinculo,  the 
court  not  only  decreed  such  a  divorce,  but  also  alimony.  Holden  void,  in  an  action  of  debt  for  the 
alunony,  for  the  right  to  decree  that,  is  not  incident  to  the  power  of  divorce.  Davol  v.  Davol  13 
Mass.  Rep.  234. 
Further  on  this  subject,  see  post,  note  303. 
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SECTION  IT. 

Of  Jvdgments  of  Courts  of  Admiralty  ;  Judgments  in  rem  in  the  Uscchequer  ; 
Judgments  by  Commissioners,  Visitors,  Trustees,  Courts  Martial,  Arbi- 
trators, &c. 

Judgment  of  court  of  exdusiye  jurisdiction  conclusive. 

It  has  been  seen,  that  the  sentences  of  spiritual  courts  are  not,  in  gene- 
ral, examinable,  when  they  determine,  by  their  exclusive  authority,  the 
state  and  legal  character  of  individuals.  In  like  manner,  the  judgments 
about  to  be  noticed  of  other  courts  of  exclusive  jurisdiction,  are,  in  general, 
conclusive  in  the  superior  courts  of  common  law.  It  seems  to  be  a  part 
of  the  general  law  of  the  land,  that  the  determinations  of  such  courts,  in 
the  absence  of  fraud  and  collusion,  are  constituted  as  the  sole  criterion  of 
those  rights  which  axe  subjected  to  their  jurisdiction. 

Courts  of  Admiralty. 

With  respect  to  courts  of  admiralty,  it  was  observed  by  Lord  Mans- 
field, C.  J.,(l)  that  the  nature  of  the  question  of  prize  excludes  the  juris- 
diction of  the  common-law  courts ;  that  the  views  of  a  prize  court  could 
not  be  answered  in  any  court  in  Westminster  Hall ;  and,  therefore,  that 
the  courts  of  Westminster  Hall  never  attempted  to  take  cognizance  of  the 
Kjuestion  oi prize,  or  no  pri^ — not  from  the  locality  of  the  thing  being  done 
at  sea,  but  from  their  incompetency  to  embrace  the  whole  of  the  subject. 
The  subject  has  been  considered  in  this  country  principally  with  reference 
to  the  decisions  of  foreign  courts  of  admiralty. 

Of  Exchequer. 

A  judgment  of  condemnation  in  the  Court  of  Exchequer,  where  pro- 
ceedings in  rem  have  been  instituted,  is  likewise  conclusive  evidence  in 
any  other  court,  as  to  all  the  world,  that  the  goods  were  liable  to  be  seized ; 
"  because  the  property  of  the  goods  being  changed,  and  irrevocably  vested 
in  the  crown  by  the  judgment  of  condemnation,  it  follows  as  a  necessary 
consequence  that  neither  trespass  nor  trover  can  be  maintained  for  taking 
them  in  an  orderly  manner."(2)  The  jurisdiction  of  the  Court  of  Exche- 
quer, in  this  case,  is  not  .only  competent,  but  sole  and  exclusive ;  and 
though  no  formal  or  express  notice  is  given  to  the  owner  of  the  goods  in 
person,  yet  he  has  sufficient  notice  to  try  the  point  of  forfeiture,  by  the 


(1)  In  Le  Cauls  v.  Eden,  2  Doug.  614,  n. 

(2)  Scott  V.  Shearman,  2  "W.  Bl.  919 ;  by  Lord  Kenyon,  C.  J.,  in  Geyer  v.  Aguilar,  t  T.  R.  696 ; 
B.  N.  P.  244.    See,  also,  the  cases  cited  in  5  Pri.  202. 

It  is  the  Judgment  of  condemnation,  and  not  the  act  of  seizure,  that  passes  the  title  to  tiie 
property  seized.  Cook  v.  Howard,  13  John.  R.  216;  Doug.  R. -614,  note.  A  vessel,  for  example, 
may  be  seized  for  probable  cause,  though  the  owner  is  entitled  to  appear  before-  the  jiriae.court, 
and  resist  her  condemnation.    Jecker  v.  Montgomery,  13  How.  U.  S.  498. 
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seizure  of  the  property,  by  the  proclamations  according  to  the  course  of 
the  court,  and  by  the  writ  of  appraisement. 

On  collateral  matters. 

The  Court  of  Exchequer  have  decided,(l)  that  a  record  of  condemnation 
of  goods,  proceeding  upon  one  act  of  Parliament,  is  not  evidence  with 
respect  to  the  commission  of  an  offence  charged  under  another  act.  And 
Wood,  B.,  held,  in  the  same  case,  that  the  record,  if  admissible  at  all, 
could  not  be  admitted  as  proof  of  any  immaterial  allegation  which  might 
be  contained  in  it.  The  condemnation  was  upon  a  different  mattter,  and 
for  a  different  cause,  and  was  not  admissible  for  a  collateral  purpose,  ac- 
cording to  the  rule  in  the  Duchess  of  Kingston's  Case.(2) 

Conviction  for  penalties  not  admissible. 

Tliough  the  condemnation  of  the  goods^  being  a  proceeding  in  rem,  is 
conclusive  between  other  parties,  a  conviction  ioT  penalties,  which  is  a  pro- 
ceeding against  i}iQ  person,  and  not  in  rem,  is  of  a  different  nature,  and 
subject  to  the  same  rules  as  other  judicial  proceedings.  In  an  action, 
therefore,  for  the  price  of  spirits,  where  the  defence  was  that  the  spirits 
had  been  adulterated,  such  record  of  conviction  has  been  held  not  to  be 
admissible  as  proof  of  the  adulteration.(3) 

Acquittal  in  Exchequer,  seems  conclusive  as  to  illegality  of  seizure. 

An  acquittal  in  tbe  Exchequer  was  considered  by  Lord  Kenyon,  C.  J., 
to  be  conclusive  evidence  ofthe  illegality  of  the  seizure.  In  an  action  of 
trover(4)  for  several  pipes  of  wine  seized  by  the  defendant  for  want  of  a 
permit ;  at  the  trial  ofthe  cause,  the  plaintiff  gave  in  evidence  a  record  of 
acquittal  in  the  Court  of  Exchequer.  The  defendant  then  insisted,  that, 
under  the  circumstances  of  this  case,  the  permit  had  expired  before  the 
seizure  was  made  ;  and  Heath,  J.,  who  tried  the  cause,  was  of  that  opinion ; 
but  it  being  suggested  that  there  had  been  a  different  determination  in  the 
Court  of  Exchequer,  he  reserved  the  point  for  the  opinion  of  the  Court  of 
King's  Bench,  with  liberty  to  enter  a  verdict  for  the  defendant,  if  it  ^ould 
be  adjudged  for  him.  When  the  case  came  before  the  court.  Lord 
Kenyon,  C.  J.,  thouglit  the  record  of  acquittal  precluded  all  reasoning  on 
the  construction  of  the  permit ;  but  as  the  question  respecting  the  judg- 
ment of  acquittal  was  not  upon  the  record,  and  the  only  question  was  on 
the  construction  of  the  permit,  a  verdict  was  entered  for  the  defendant. 
This  case,  therefore,  has  hot  determined,  that  an  acquittal  in  the  Exche- 
quer would  be  conclusive  evidence  of  the  illegality  of  a  seizure,  although 


(1)  Att.  Gen.  v.  King,  5  Pri.  195. 

(2)  Vide  supra,  p.  3. 

(3)  By  Gibbs,  C.  J.,  in  Hart  v.  M'Namara,  4  Pri.  154,  n. 

(4)  Cooke  V.  Sholl,  5  T.  R.  255.    And  see  a  case  in  12  Vin.  Ab.  A.,  b.  22,  pi.  1,  before  Price, 
B.,  ace. 
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certainly  that  appears  to  have  beea  the  opinion  of  Lord  KenjJbni  It  i]^ 
be  observed,  that  an  acquittal  does  not,  like  a  conviction,  asfcM^ain/fi^ 
precise  fact.  The  sentence  might  have  proceeded  on  the  grouoffl^^^^^^^ 
ficient  evidence  was  not  produced,  on  the  part  of  the  crown,  to\ft@i'iiil&R" 
the  seizure ;  and.  though  the  sentence  may  be  conclusive  as  against  the 
crown,  it  seems  reasonable  that  it  should  not  have  such  a  conclusive  ope- 
ration in  an  action  for  seizing  the  property  against  a  third  person,  who 
was  not  a  party  with  the  crown  in  the  original  proceedings,  and  had  no 
notice  or  opportunity  for  supporting  the  condemnation.(l) 

Judgment  of  commissioners  of  excise. 

It  has  been  decided  in  several  cases,  that  a  judgment  of  condemnation 
by  commissioners  of  excise,  in  a  matter  exclusively  within  their  jurisdic- 
tion, is  conclusive,  on  the  right  of  seizure  coming  into  question  in  any 
other  court.(2) 

Commissioners  appointed  by  act  of  Parliament. 

Where  a  statute  provides  that  the  judgment  of  commissioners,  appointed 
by  the  act  shall  be  final,  their  decision  is  conclusive,  and  cannot  be  ques- 
tioned in  any  collateral  proceeding.  It  has  therefore  been  held,  that  a 
certificate  from  commissioners  for  settling  the  debts  of  the  army,  stating 
that  so  much  was  due  from  the  defendant  (an  army  agent)  to  the  plaintiff 
(an  ofiicer),  was  conclusive  in  an  action  brought  to  recover  the  money ; 
and  that  no  evidence  could  be  received  to  show  that  the  commissioners 
had  formed  a  wrong  judgment.(3) 

Sentence  of  visitors. 

The  same  principle  is  applicable  to  tribunals  of  a  private  nature,  as, 
where  founders  of  colleges,  or  persons  creating  any  trust,  confer  on  certain 
individuals,  whether  visitors  or  trustees,  the  exclusive  power  of  determin- 
ing the  rights  of  persons  seeking  a  benefit  under  the  donation  or  trust. 


(1)  As  to  an  acquittal  upon  an  indictment  for  not  repairing  a  road,  see  R.  v.  St.  Panoraa,  Pea. 
N.  P.  0.  220. 

(2)  Terry  v.  Huntington,  Hardr.  480  ;  Fuller  v.  Fotcli,  Garth.  346 ;  Roberts  v.  Fortune,  before 
Lee,  C.  J.,  1142 ;  1  Harg.  Law  Tracts,  468,  n ;  1  Ridg.  Ir.  T.  R.  1 ;  2  Evans'  Pothier,  307.  The 
doctrine  in  Henshaw  v.  Pleasance  (2  W.  Bl.  1174),  that  the  judgment  of  the  Court  of  Excise 
could  not  have  that  effect,  because  it  was  not  a  court  of  record,  is  at  variance  with  general  prin- 
ciples, and  the  current  of  authority,  as  to  this  particular  court.  This  case  was  expressly  dis- 
sented from  by  the  Court  of  Exchequer  Chamber  in  Ireland,  in  Maingay  v.  Gahan,  Ridg.,  Lapp 
&  Sch.  1,  79;  S.  C,  1  Ridg.  App.  Ca.  43,  44,  n. 

(3)  Moody  V.  Thurston,  1  Str.  481.  See,  also.  Lane  v.  Hegberg,  B.  N.  P.  19  ;  Radnor  (Earl) 
V.  Reeve,  2  B.  &  P.  391 ;  Brown  v.  Bullen,  1  Doug.  407. 

So  where  the  legislature  declare  that  a  controller's  deed  of  land,  sold  for  unpaid  taxes,  shall 
be  presumptive  evidence,  that  the  proceedings  required  by  law  have  been  properly  taken,  his 
deed  must  be  received  as  presumptive  evidence  of  his  authority  to  sell  and  convey  the  land  de- 
scribed in  it.  Hand  v.  Ballon,  2  Keman  R.  541.  There  being  no  statute  giving  it  such  force, 
the  deed  is  only  evidence  of  the  regularity  of  the  controller's  proceedings,  and  not  as  to  prior 
proceedings.    Beekman  v.  Bigham,  1  Selden  R.  366. 
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The  courts  of  eommon  law  receive  the  determination  of  the  visitors  or 
trustees  as  the  criterion  of  the  rights  of  the  parties.  A  mandamus  to  re- 
store the  fellow  of  a  college  has  been  frequently  refused.(l)  In  one  case,(2) 
it  was  decided,  on  an  appeal  to  the  House  of  Lords,  that  a  sentence  of  de- 
privation by  the  visitor  of  a  college,  acting  within  the  limits  of  his  visita- 
torial jurisdiction,  was  conclusive  evidence  in  an  action  of  ejectment  for 
one  of  the  college  estates  ;  and  the  judgment  of  the  Court  of  King's  Bench, 
which  had  been  given  on  the  opinions  of  three  judges  against  the  opinion 
of  Holt,  C.  J.,  was  reversed.  So  in  a  prosecution  for  an  assault,  in  turn- 
ing out  of  a  college  one  who  had  been  expelled,(3)  the  Court  of  King's 
Bench  determined  that  evidence,  impeaching  the  sentence  of  expulsion, 
had  been  properly  rejected  at  the  trial. 

"WTien  may  be  impeached. 

But  the  sentences  of  visitors  may  be  impeached  for  excess  of  jurisdic- 
tion,(4)  though  not  for  informality  or  irregularity.(5) 

SeDtenoe  of  trustees. 

In  an  action  of  ejectment  against  a  schoolmaster,  removed  by  sentence 
of  the  trustees  of  the  school  for  misbehavior  (such  power  being  vested  in 
them),  it  was  held  that  it  was  not  necessary  for  the  lessors  of  the  plaintiff 
to  prove  the  grounds  of  the  sentence,  and  that  it  was  not  competent  for 
the  defendant  to  disprove  them.(6) 

Of  courts  martial. 

The  mutiny  acts  have  created  certain  courts,  and  invested  them  with 
authority  to  try  those  who  are  a  part  of  the  army  or  navy,  the  object  of 
the  trial  being  limited  to  breaches  of  military  or  naval  duty.  It  seems 
that  the  sentences  of  these  courts  are  conclusive  in  any  action  brought  in 
the  courts  of  common  law.  But  the  courts  of  common  law  will  examine 
whether  courts  martial  have  exceeded  the  jurisdiction  given  them  ;(7) 
not,  however,  after  the  sentence  has  been  ratified,  and  carried  into  execu- 
tion.(8) 


(1)  Dr.  Wedrington's  Case,  1  Lev.  23  ;  Dr.  Patrick's  Case,  Id.  65  ;  Case  of  New  College,  2  Id.  14. 

(2)  PhilUps  V.  Bury,  Skin.  441 ;  S.  0.,  1  Ld.  Eaym.  5 ;  2  T.  R.  346. 

(3)  E.  V.  Grundon,  Cowp.  316. 

So,  where  a  statute  vests  a  particular  court,  or  board  of  commissioners,  witli  discretionary 
powers,  the  action  of  the  court  or  board  within  the  scope  of  its  authority  is  conclusive.  N.  Y. 
Central  R.  R.  Co.  v.  Marvin,  1  Kernan  R.  276;  16  Barb.  R.  100;  Owners,  &q.  v.  The  Mayor  of 
Albany,  15  Wend.  374;  17  Id.  649;  18  Id.  556,  668. 

(4)  Sec  R.  V.  Chester  (Bishop),  1  "W.  Bl.  22. 

(5)  See  Ely  (Bishop)  v.  Bentley,  1  "W.  Bl.  85. 

(6)  Doe  d.  Davy  v.  Haddon,  3  Doug.  310. 

(7)  See  Grant  V.  Gould,  2  H,  Bl.  69 ;  R.  v.  Suddis,  1  East,  306;  Caae  of  SWp  Bounty,  cit.  Id.; 
Stratford's  Caae,  cit.  Id. ;  Mann  v.  Owen,  9  B.  &  C.  595 ;  Hannaford  v.  Hunn,  2  C.  &  P.  148. 

(8)  In  re  Poe,  5  B.  &  A.  681,  on  a  motion  for  a  prohibition. 
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Decision  of  arbitrators. 

It  is  probably  oa  the  ground  that  the  jurisdiction  of  arbitrators  is  an  ex- 
clusive jurisdiction  created  by  the  parties,  that  it  has  not  been  contended, 
as  in  the  case  of  judgments  of  inferior  courts,  that  their  awards  are  open 
generally  to  review,  as  between  the  same  parties  or  their  privies,(l)  or  that 
it  was  necessary,  before  the  new  rules,  to  plead  them  by  way  of  estoppel. (2) 
It  is,  however,  competent  to  show  that  an  arbitrator  has  proceeded  with- 
out jurisdiction.  (3) 

Judgment  not  examinable  in  action  against  judge. 

It  may  be  proper,  in  this  place,  briefly  to  advert  to  the  doctrine,  that  a 
person  acting  as  judge  (that  is,  where  he  has  over  the  subject  matter  and 
over  the  person  a  general  jurisdiction,  which  he  has  not  exceeded),  will 
not  be  liable  to  have  his  judgment  examined  in  an  action  brought  against 
himself.(4)  It  will  not,  however,  be  necessary  to  examine  the  law  upon 
this  subject,  because  the  sentence  of  the  judge,  when  used  on  such  occasions, 
considered  with  reference  to  the  law  of  evidence,  is  only  produced  for  the 
purpose  of  showing  that  what  was  done  was  a  judicial  act.  The  questions 
which  ordinarily  arise  upon  the  production  of  the  sentence  are,  whether 
the  subject  of  the  sentence  was  within  the  jurisdiction  of  the  judge,(5)  and 


(1)  See  Doe  d.  Smith  v.  Webber,  1  A.  &  B.  119. 

(2)  See  Doe  d.  Morria  v.  Roeser,  2  East,  IS;  Dunn  v.  Murray,  9  B.  &  C.  180;  Whitehead  v. 
Tattersall,  1  A.  &  E.  491 ;  Barrett  v.  "Wilson,  1  C,  M.  &  R.  586.  It  cannot  be  shown  that  the 
arbitrator  has  proceeded  on  a  mistake.  See  Johnson  v.  Durant,  2  B.  &  Ad.  931;  Ashton  v. 
Poynter,  1  C,  M.  &  R.  138.  Nor  can  the  award  be  impeached  at  Nisi  Prius  for  corruption.  WeUs 
V.  Maccarmick,  2  Wils.  148 ;  Braddick  v.  Thompson,  8  East,  344 ;  Brazier  v.  Bryant,  3  Bing.  167. 

(3)  See  R.  v.  "Washbrook,  4  B.  &  C.  132. 

It  Is  also  competent  to  show  that  the  arbitrators  exceeded  their  jurisdiction,  and  adjudicated 
upon  matters  not  Submitted  to  them.  Butler  y.  Mayor  of  New  York,  1  Hill  R.  489 ;  S.  C,  1 
Hill  R.  329 ;  and  1  Barb.  R.  325.  But  the  award  itself  cannot  be  contradicted  or  shown  to 
mean  something  different  from  what  it  expresses.     Doke  v.  James,  4  Comst.  568  ;  3  Sand.  405 ; 

4  Duer,  318. 

(4)  As  to  Judges  of  Record,  see  Hammond  v.  Howell,  1  Mod.  184;  Garuett  v.  Ferrand,  6  B.  & 
C.  611;  Mostyn  v.  Fabrigas,  Cowp.  112;  Dr.  Bonham's  Case,  8  Rep.  114;  Groenvelt  v.  Burrell, 

1  Ld.  Raym.  454 ;  by  Holt,  C.  J.,  Id.  470 ;  Basten  v.  Carew,  3  B.  &  C.  649 ;  Lumley  v.  Quaree, 

2  Ld.  Raym.  161.  As  to  Judges  not  of  Record: — Ecclesiastical  Judge,  Ackerley  v.  Parkinson,  3 
M.  &,  S.  411: — Commissioners  of  Court  of  Requests,  Aldridge  v.  Haines,  2  B.  &  Ad.  395: — Re- 
turning Officer  at  Election,  Ashby  v.  White,  2  Ld.  Raym.  941;  CuUen  v.  Morria,  2  Stark.  R.  577 
Harman  v.  Tappenden,  1  East,  555  : — Ministerial  Officers,  Marshalsea  Case,  10  Rep.  76;  Moravia 
V.  Sloper,  Willes,  30;  Parton  v.  Williams,  3  B.  &  A.  330: — Justices  of  the  Peace,  by  Lord  Ten- 
terden,  C,  J.,  in  Basten  y.  Carew,  3  B.  &  C.  653;  Mills  v.  Collett,  6  Bing.  85 ;  Brittain  v.  Kin 
naird,  1  B.  &  B.  432. 

See  also  Tates  v.  Lansing,  5  John.  R.  282 ;  S.  C,  9  Id.  395  ;  Jenklna  v.  Waldron,  11  Id.  114 
Harmon  v.  Brotherson,   1  Denio,  531 ;  3  Id.  117.    Not  so  in  respect  to  a  court  or  officer  of 
special  and  limited  jurisdiction,  who  acts  without  authority  or  jurisdiction  in  the  premises. 
Evertson  v.  Sutton,  5  Wend.  281,  240;  Horton  v.  Auchmoody,  7  Wend.  200;  Merritt  v.  Read, 

5  Denio,  352. 

(5)  See  by  Park,  J.,  in  Aldridge  v.  Haines,  3  B.  &  Ad.  408  ;  by  Tindal,  C.  J.,  in  Taylor  v.  Clem- 
son,  2  Q.  B.  1032. 
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•whether  the  sentence  was  pronounced  in  a  regular  manner.  When  these 
preliminaries  are  ascertained,  the  effect  of  the  sentence  depends  on  prin- 
ciples which  do  not  belong  to  the  law  of  evidenee.(l) 

Where  fact  essential  to  confer  jurisdiction  is  adjudged. 

It  may  be  proper,  however,  to  observe,  that  if  the  sentence  contains  an 
adjudication  as  to  the  existence  of  a  fact  which  is  esseutial  to  confer  juris- 
diction, evidence  will  not  be  admissible  for  the  purpose  of  disputing  the 
existence  of  that  fact.(2) 

Fact  recited  in  conviction  of  justices. 

Thus,  where  a  party  was  convicted  by  justices  for  unlawfolly  having 
naval  stores  in  a  hoat  (under  the  Bum-Boat  Acl),(3)  it  was  held  that  the  con- 
viction being  good  upon  the  face  of  it,  and  remaining  unquashed,  was  an 
answer  to  an  action  of  trespass  for  taking  the  so  called  boat ;  and  that  the 
plaintiff  was  not  at  liberty  to  show  that  the  vessel  was  in  reality  not  a  boat, 
but  a  ship.(4)  So  where  a  justice  had  made  an  order  under  the  Highway 
Act(5)  for  the  removal  of  certain  timber,  which  was  recited  in  the  order 
to  be  laid  upon  a  liighway,  the  plaintiff  was  not  allowed  in  an  action  of 
trespass  against  the  justice  to  contradict  the  order,  by  showing  that  the 
hcits  in  quo  was  not  a  highway.(6) 


(1)  Cases  of  apparent  ■want  of  jurisdiction ; — Conviction  for  more  than  one  penalty  on  the 
same  day,  Crepps  v.  Durden,  Cowp.  640 : — Time  of  commitment  unreasonable,  Davis  v.  Capper, 
10  B.  &  C.  28  ;  HiU  v.  Bateman,  1  Str.  110 : — Committal  without  complaint,  Morgan  v.  Hughes, 
2  T.  R.  225 : — Excess  of  imprisonment,  Groome  v.  Forrester,  6  M.  &  S.  314.  Cases  where  excess 
of  jurisdiction  was  only  made  apparent  by  extrinsic  evidence : — Terry  v.  Huntington,  Hardr.  480; 
Hill  V.  Bateman,  2  Str.  210;  Welsh  v.  Nash,  8  East,  402;  Fuller  v.  Fetch,  Carth.  S46;  Lowther 
V.  Radnor  (Lord),  8  East,  113 ;  Strickland  v.  Ward,  1  T.  R.  634,  n. ;  Gray  v.  Cookson,  16  East, 
23.  Informal  convictions : — Rogers  v.  Jones,  3  B.  &  C.  409 ;  Dauiell  v.  Phillips,  1  C,  M.  &  R.  662 ; 
Wickesv.  Clutterbuck,  2  Bing.  483;  Massey  v.  Johnson,  12  East,  6t;  Bridget  v.  Coyney,  1  M.  & 
R    211 ;  Gimbert  v.  Coyney,  M'Cl.  &  T.  469 ;  Chaney  v.  Payne,  1  Q.  B.  '712. 

(2)  If  there  be  evidence  going  to  establish  the  facts  necessary  to  confer  jurisdiction,  the  de- 
cision of  the  justice  thereon  will  be  binding,  wiU  be  prima  fade  valid.  Miller  v.  Brinkerhoff,  4 
Denio,.118 ;  4  Hill  R.  598  ;  1  Deuio,  531.  So  in  respect  to  the  judgment  of  an  equity  court  of 
a  sister  state,  if  the  parties  appeared  and  litigated  the  questions  presented  in  the  pleadings, 
which  were  the  ordinary  subjects  of  equity  jurisdiction,  it  will  be  presumed  that  the  court  had 
jurisdiction  of  the  cause ;  so  that  a  duly  authenticated  copy  of  the  record  will  be  conclusive 
evidence  of  the  facts  therein  established.  Dobson  v.  Pearce,  2  Kernan  R.  156  •  12  How.  U.  S. 
311;   ISeld.  434;  24  Ala.  260;  5  Rich.  361. 

(3)  2  Geo.  Ill,  c.  28,  repealed  by  2  &  3  Viet.  c.  41,  §  24. 

(4)  Brittain  v.  Kinnaird,  1  B.  &  B.  432 ;  said  by  Coleridge,  J.,  in  Mould  v.  Williams,  5  Q.  B.  413, 
to  have  been  oftener  recognized  than  almost  any  modern  case.  See  also  Basten  v.  Cai'ew,  3  B.  & 
C.  649 ;  Fawcett  v.  Fowlis,  1  Id.  394. 

(5)  5  &  6  Wm.  IV,  0.  50,  §  13. 

(6j  Mould  V.  WilUams,  5  Q.  B.  469.     See  R.  v.  Hickling,  1  Id.  880,  infra. 
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SECTION"  V. 

Of  the  Admissibility  and  Effect,  in  evidence,  of  Judgments  of  Ivferior  Courts. 

Judgment  whether  conclusive.   , 

The  general  principle,  as  to  the  conclusive  effect  of  wliat  has  been  regu- 
larly decided  by  a  competent  tribunal,  with  regard  to  the  same  subject 
matter  or  cause  of  dispute,  and  between  the  same  parties,  or  those  succeed- 
ing to  their  rights  and  standing  in  the  same  relation  and  character,  seems 
to  apply  to  all  the  constituted  tribunals  of  the  kingdom,  whether  superior 
or  inferior,  whether  of  record  or  not  of  record.(l)     But  it  appears  to  be 


(1)  Note  292. — There  is  frequently  a  difficulty  in  ascertaining  whether  a  particular  court  is  or 
is  not  "  inferior  "  in  the  meaning  of  that  term  as  used  in  the  books.  In  England,  probably  all 
courts  except  the  King's  at  Westminster,  the  King's  Bench,  Court  of  Bankruptcy,  Exchequer, 
and  Chancery,  are  treated  as  inferior  courts ;  being  as  such  controlled  by  the  writ  of  pro- 
hibition.    3  Bl.  Comm.  112.   And  see  Vin.  Abr.,  Com.  Dig.  and  Bac.  Abr.  tit.  "  Prohibition," 


"All  courts  from  which  an  appeal  lies  are  inferior  courts  in  relation  to  the  appellate  court 
before  which  their  judgments  maybe  carried;  but  they  are  not  therefore  inferior  courts  in  the 
technical  sense  of  those  words.  They  [the  words  '  inferior  courts ']  apply  to  courts  of  special 
and  limited  jurisdiction,  which  are  erected  on  such  principles,  that  their  judgments,  taken 
alone,  are  entirely  disregarded,  and  the  proceedings  must  show  their  jurisdiction.  The  courts  of 
the  United  States  are  aU  of  limited  jurisdiction,  and  their  proceedings  are  erroneous  if  jurisdic- 
tion be  not  shown  upon  them.  Judgments  ifendered  in  such  cases  may  certainly  be  reversed ; 
but  this  court  is  not  prepared  to  say  that  they  are  absolute  nullities  which  may  be  totally  disre- 
garded." Per  Marshall,  C.  J.,  inKempe's  Lessee  v.  Kennedy,  2  Cranch,  185.  And  see  the  opinion 
of  the  same  learned  judge  in  the  case  of  Tobias  "Watkins,  3  Pet.  202  to  209,  in  the  course  of 
which  he  cites  and  illustrates  the  above  quotation ;  also  see  Wood  v.  Mann,  1  Sumn.  Rep.  518, 
580,  581.  This  view  was  directly  confirmed  by  SkiUern's  Ex'rs  v.  May's  Ex'rs  (6  Cranch,  26'7), 
and  collaterally  by  M'Cormick  v.  Sullivant  (10  Wheat.  192,  199),  both  arising  on  cases  where  ju- 
risdiction was  not  stated  upon  the  record.  Held  error,  but  that  the  records  were  available  till 
reversal.     But  see  Hoyt  v.  Molony,  2  N.  H.  Rep.  324. 

The  General  Sessions  of  the  peace  in  the  several  counties  of  New  York,  are  inferior  courts. 
The  People  v.  The  Justices  of  Chenango,  1  Johns.  Cas.  1 79  ;  S. C,  2  Cain.  Cas.  Err.  219.  And  see 
Ex  parte  Gay  v.  Monroe  General  Sessions,  12  Wend.  212.  So  a  judge  of  the  Supreme  Court, 
acting  as  a  commissioner  to  discharge  insolvents.  Per  Spencer,  J.,  in  Prary  v.  Dakin,  7  Johns. 
Rep.  '79,  80.  The  Surrogate's  Court  of  New  York  also  (Dakin  v.  Hudson,  6  Cowen's  Rep.  221 ; 
and  see  ajife,  note  289),  and  the  Orphan's  Court  of  Pennsylvania  (Whart.  Dig.  ed.  1829,  p.  160, 
pi.  205) ;  and  of  Maryland  (Brodess  v.  Thompson,  2  Har.  &  Gill,  120).  Courts  martial  are  inferior 
courts.  Mills  v.  Martin,  19  Johns.  Rep.  7.  The  quarter  sessions  in  England  is  a  court  of  oyer 
and  terminer,  and  therefore  not  a  court  of  inferior  jurisdiction.  Hence  the  minutes  are  not  evi- 
dence of  their  proceedings,  but  only  the  records.    Rex  v.  Smith,  8  Barn.  &  Cress.  341. 

Where  a  court  of  general  jurisdiction  has  special  authority  conferred  upon  it  by  statute,  it  is, 
quoad  hoc,  an  inferior  or  limited  court.  Shivers  v.  Wilson,  5  Harr.  &  Johns.  130  ;  Thatoher  v. 
PoweU,  6  Wheat.  119.  See  also  South  Car.  Law  Journ.  195  ;  Denning  v.  Corwin,  11  Wend.  64t, 
652  ;  Smith  v.  Powle,  12  Id.  9,  11.  But  there  is  a  distinction  between  a  special  delegation  of 
power  over  particular  matters,  and  multiplying  the  offences  which  a  court  of  general  jurisdiction 
is  authorized  to  try ;  e.  g.,  where  a  court  of  general  jurisdiction  has  authority  to  try  for  treason, 
and  the  statute  extends  the  crime  to  other  acts  not  before  deemed  treasonable,  its  judgment  in 
regard  to  such  newly  acquired  powers  will  not  be  treated  like  that  of  an  inferior  court.  Kemp's 
Lessee  v.  Kennedy,  1  Pet.  C.  C.  Rep.  30,  37,  38. 
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What  are  inferior  courts?    The  subject  requires  to  be  further  considered. 

There  seems  to  be  no  distinction  in  this  particular  between  inferior  courts,  and  those  of  gen- 
eral jurisdiction.  A  judgment  rendered  by  a  court  of  the  former  class,  acting  within  the  scope  of 
its  rightful  authority,  and  with  due  observance  of  all  prescribed  modes  of  proceeding,  is  equally 
conclusive,  not  only  against  further  litigation  of  the  same  matters,  but  in  all  respects,  as  the 
judgment  of  any  other  court.  This  was  noticed  ante,  note  262,  and  several  instances  were  there 
given,  in  which  the  rule  as  to  res  judicata  had  been  applied  to  the  proceedings  of  inferior  courts- 
For  other  like  oases  as  to  courts  of  probate,  see  ante,  note  289,  et  seq.  To  the  general  doctrine 
above  stated,  see  also,  per  Washington,  J.,  ia  Blount  v.  Darrach,  4  Wash.  C.  C.  Rep.  659  ;  14 
Ser.  k  Rawle,  184,  S.  P. ;  and  Overseers  of  Milan  v.  Supervisors  of  Dutchess,  14  Wend.  71,  '75,  76 ; 
Tard  v.  Crammond,  5  Rawle,  18. 

(The  jurisdiction  of  any  court  may  be  inquired  into,  in  any  court  where  the  proceedings  of  the 
former  are  brought  by  a  party  claiming  the  benefit  of  them.  The  Chemung  Canal  Bank  v.  Judson, 
4  Selden  R.  254.  But  an  offer  to  show  want  of  jurisdiction,  must  be  clear  and  broad  enough  to 
establish  the  fact.     Id.  55.) 

The  proceedings  of  inferior  jurisdictions  cannot  be  assailed  collaterally  for  mere  error  or  irregu- 
larity, however  imposing,  unless  it  amount  to  a  want  of  jurisdiction.  This  doctrine  has  been 
extended  to  the  appointment  of  a  general  guardian  by  the  Orphan's  Court  in  Maryland.  This 
case  was  one  of  appointment,  while  the  natural  guardian  was  alive  and  willing,  and  every  way 
competent.  Fridge  v.  The  State,  3  Gill  k  John;  103,  113.  Of  all  this,  the  Orphan's  Court  was 
to  judge,  and  therefore  the  decision  cannot  be  questioned  incidentally.  Id.  See  Kraft  v. 
Wickey,  4  Gin  k  John.  332.  It  was  applied  also  to  an  insolvent  discharge,  granted  under  the 
gtatute  by  two  justices  Qf  the  peace,  and  to  all  the  proceedings  connected  with  it,  after  jurisdic- 
tion had  once  been  acoquired  by  petition  (Jordan  vl  James,  3  Hawks,  110) ;  to  an  adjudication  of 
the  board  of  health ;  e.  g.,  that  a  certain  building  is  a  nuisance  (Van  Wormer  v.  The  Mayor,  &c., 
of  Albany  16  Wend.  262) ;  to  a  justice's  judgment  in  North  Carolina,  though  conceded  that  he 
could  not  hold  a  court  of  record.  Hamilton  v.  Wright,  4  Hawks,  283  ;  Bain  v.  Hunt,  3  Hawksi 
572.  So  also  in  Ohio.  B^rry  v.  Greenfield,  1  Wright's  Rep.  348.  A  judgment  Ihovigh  quite 
irregular,  and  in  proceeding  to  which,  forms  unknown  to  the  law  appeared  to  have  intervened, 
was  yet  enforced  by  sci.  fa.  The  court  said,  however  summary  and  irregular  the  proceedings 
might  have  been,  the  court  having  jurisdiction  of  the  parties  and  subject  matter,  the  judgment 
could  not  be  treated  as  a  nullity.  Weyer  v.  Zane,  3  Hamm.  305,  306.  And  under  the  civil  law, 
in  an  action  qf  nullity  to  set  aside  and  have  declared  void  the  proceedings  of  the  cor>fiurso  (insol- 
vent proceedings),  the  defendant  put  in  a  peremptory  ezception  that  the  plaintiflf  was  put  upon 
the  bilan  in  the  insolvent  proceedings,  and  that  he  opposed  the  homologation  of  the  tableau  of 
distribution ;  a,nd  although  several  very  imposing  errors  and  irregularities  were  averred  and  of- 
fered to  be  shown,  the  exception  was  holden  conclusive.  The  court  said  that  after  a  creditor  has 
appeared  in  concurso,  he  cannot  afterwards  allege  errors  sucb  as  these.  It  is  similar  to  a  party 
objecting  to  the  mode  in  which  a  suit  has  been  commenced,  and  he  brought  into  court  after  he 
hm  pleaded  to  the  merits.  Croft  v.  Kirkland'a  Syndic,  2  MiU.  Lou.  Rep.  155,  156.  The  same 
doctrine  was  afterwards  held  in  the  same  matter  on  the  same  questions  coming  up  in  a  different 
shape;  but  still  collaterally.  Kirkland  v.  His  Creditors,  2  Mill.  Lou.  Rep.  205;  Mayfield  v. 
Gomeau,  7  Mart.  Lou.  Bep,  (N.  S.)  180,  182,  1 83,  S.  P.  And  see  Lafon's  Ex'rs  v.  Dessessart,  1 
Mart.  Lou.  Rep.  (N.  S.)  71 ;  Saul  v.  His  Creditors,  7  Mart.  Lou.  Rep.  (N.  S.)  433  j  and  White  v. 
Lobre,  Id.  566.  In  ejectment  against  a  schoolmaster,  who  has  been  removed  by  sentence  of  the 
trustees  of  the  school  for  misbehavior,  it  is  not  necessary  for  the  lessors  of  the  plaintiff  to  prove 
the  grounds  of  the  sentence ;  nor  can  the  defendant  disprove  them.  Doe  ex  dem.  Davy  v.  Had" 
don,  3  Doug.  310.  A  trial  and  acquittal  by  the  general  sessions  on  a  charge  of  bastardy,  was 
ield  a  bar  to  a  second  suit  for  the  same  cause.  '  Burnett  v.  Commonwealth,  4  Monroe  106,  107. 
The  omission  of  commissioners  for  assigning  dower,  to  take  the  proper  oath,  does  not  render  the 
.proceeding  void.    Hawkins  v.  Craig,  6  Monroe,  254,  258,  259. 

The  same  pruioiples  have  been  applied  to  various  certificates  partaking  of  the  nature  of  judi- 
cial proceedings.     See  post,  note. 

It  has  lately  bean  hsld  at  Nisi  Prius,  in  England,  before  Abbott,  C.  J.,  that  the  judgment  of 
the  County  Court,  dismissing  the  plaintiff's  claim,  though  on  the  merits,  was  not  a  bar,  but  mere 
evidence;  and  it  was  left  to  the  jury  as  such,  who  found  against  it,  and' in  fayor  of  the  plaintiff. 
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Barnes  v.  "Wmkler,  2  Carr  &  Payne,  345.  And  see  Galbraith's  Lessee  v.  MiKJaw,  Addis.  Rep_ 
305.  Qiiere.  Nearly  all  the  American  cases  hold  such  judgments  conclusive.  It  is  but  fair  to 
remark,  however,  that  the  learned  chief  justice  is  sustained  by  several  modern  dicta,  not  to  say 
authorities,  in  his  own  court.  Among  the  most  imposing  of  these,  is  Herbert  v.  Cook,  3  Doug. 
101.  The  same  case  is  briefly  reported  in  Willis,  36,  BY,  note,  and  is  one  of  the  two  authorities 
Cited  by  our  author.  That  vras  an  action  of  debt  in  the  King's  Bench,  on  a  judgment  in  the 
Hundred  Court  of  St.  BriaveU's  in  Gloucestershire.  The  declaration  in  the  King's  Bench  averred, 
that  the  cause  of  action  arose  within  the  jurisdiction  of  the  Hundred  Court.  Plea,  that  it  did  not 
arise  within  the  territorial  jurisdiction  of  the  Hundred  Court.  Demurrer.  On  Baldwin,  for  the 
plaintiff,  citing  Gwinne  v.  Poole  (2  Lut.  1568),  and  Lucking  v.  Denning  (1  Salk.  201),  Lord  Mans- 
field at  once  agreed  that  these  cases  were  in  point ;  and  was  for  the  plaintiff.  Ashurst,  J.,  saidi 
if  there  had  been  an  objection  of  locality,  it  should  have  been  pleaded  below ;  judgment  for  the 
plaintiff.  And  for  this  the  court  had  not  only  the  express  authority  of  Gwinne  v.  Poole,  and  the 
opinion  of  Powell,  B.,  there,  that  the  want  of  locality  must  have  been  pleaded ;  but  a  like  solemn 
opinion  in  Truscot  v.  Carpenter  (1  Ld.  Raym.  229).  Tet  a  few  days  afterwards,  in  the  same 
term,  the  court  expressed  themselves  dissatisfied  with  the  first  judgment,  and  directed  a  re-argu- 
ment ;  whereupon  Lord  Mansfield  said,  that  upon  looking  into  the  record  there  is  no  question  at 
aU.  The  plaintiff  takes  it  upon  him  here  to  state,  that  the  cause  of  action  arose  within  the  infe- 
rior jurisdiction.  If  denied,  the  tact  must  have  been  proved  here.  The  defendant  has  pleaded 
that  the  cause  of  action  did  not  arise  within  the  jurisdiction ;  and  to  that  plea  the  plaintifi'  has 
demurred,  and  thus  admitted  that  it  was  not  within  the  jurisdiction.  "Besides,  the  judgment  is 
not  the  judgment  of  a  court  of  record ;  and  being,  therefore,  only  evidence,  like  a  foreign  judg- 
ment, the  whole  is  open."  The  accuracy  of  this  remark,  as  to  foreign  judgments,  we  have  con- 
sidered, in  note  305,  ei  seq.  The  decision  itself  is  directly  in  the  teeth  of  several  high  author- 
ities, cited  on  the  argument,  without  one  word  showing  their  inapplicability,  or  in  validating  their 
force ;  and  that,  too,  after  they  had  been  expressly  recognized  by  the  judgment  first  given  in  the 
principal  case. 

Sir  W.  Evans,  in  reference  to  this  case,  and  particularly,  to  the  observation  of  Lord  Mansfield) 
that  the  argument  how  far  the  party  was  precluded  after  judgment  from  alleging  that  the  cause 
arose  out  of  the  jurisdiction,  was  not  applicable,  inasmuch  as  the  demurrer  admitted  the  fact,  re- 
marks :  "  But  with  deference,  I  should  conceive  that  if  the  defendant  was  precluded  from  alleging 
that  the  cause  of  action  did  not  arise  within  the  jurisdiction,  his  actually  making  such  an  allega- 
tion could  not  reasonably  be  supported;  and  therefore  the  fictitious  admission  of  the  truth  of  the 
plea,  which  arises  from  denying  its  sufficiency,  did  not  warrant  getting  rid,  by  a  side  wind,  of 
the  principal  question,  whether  a  new,  perfect,  and  indefeasible  cause  of  action,  independent  of 
all  question  respecting  the  rectitude  of  the  original  judgment,  did  not  arise  by  virtue  of  the  judg- 
ment itself."  As  to  the  concluding  remark  of  Lord  Mansfield  respecting  inferior  courts,  Mr. 
Evans  says :  "  I  conceive  that  there  is  no  other  instance  in  which  it  has  been  judicially  decided 
that  the  judgment  of  a  court  not  of  record,  or  of  a  foreign  court,  was  not  conclusive  with  respect 
to  the  point  decided,  so  far  as  the  suit  contained  proper  parties  and  incidents  to  have  given  i*  a 
conclusive  efiect,  if  that  court  had  been  of  record ;  and  many  cases  which  have  been  decided  re- 
specting prize  causes,  are  directly  in  support  of  the  opposite  proposition."  2  Ev.  Poth.  349.  See 
also  for  a  full  examination  of  this  subject,  as  to  domestic  inferior  courts,  the  case  of  Maingay  v. 
Gahan,  1  Irish  T.  R.  1  to  80.  This  case  is  also  briefly  stated  in  2  Ev.  Poth.  353.  The  learned 
editor  of  3  &  4  Dougl.,  speaking  of  Herbert  v.  Cook,  says  (3  Doug.  108,  note):  "  The  doctrine  of 
Lord  Mansfield,  that  the  judgment  of  .an  inferior  court  not  of  record,  and  of  a  foreign  court,  is  not 
conclusive,  has  been  frequently  recognized."  The  only  two  cases  he  mentions  whidh  relate  to 
the  former  courts,  are  the  above  case  of  Barnes  v.  Winkler,  and  a  previous  Nisi  Prius  case  (Hux- 
ham  V.  Smith,  2  Camp.  19),  before  Lord  EUenborough.  In  the  latter,  the  party  was  allowed  to 
attempt  an  impeachment,  collaterally,  of  a  cause  tried  by  the  recorder  of  London  in  the  Lord 
Mayor's  Court.  The  editor,  however,  further  remarks :  "  It  Is  very  difficult  to  discover  the 
grounds  upon  which  these  cases  proceed.  While  a  sentence  of  expulsion  or  deprivation  of  a 
member  of  a  college,  and  a  conviction  by  a  justice  of  the  peace,  are  regarded  as  conclusive,  the 
judgment  of  an  inferior  court  of  competent  jurisdiction  may  be  examined,  and  all  the  grounds 
■upon  which  it  has  proceeded  once  more  inquired  into.  It  does  not  appear  that  this  doctrine  has 
an  earlier  origin  than  the  time  of  Lord  Mansfield ;  and  altheu^  it  has  been  frequently  in^den- 
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tally  recognized,  it  has  never  been  solemnly  adjudged  to  be  law.''     See  note  305  for  several  cases 
going  to  show  that  adjudications  of  inferior  courts  are  conclusive. 

"We  shall  see  hereafter,  infra,  additional  ground  for  distrusting  the  notion  that  the  question  of 
conclusiveness  is  at  all  referable  to  the  dignity  of  the  court,  as  being  of  record  or  not  of  record, 
of  concurrent  or  exclusive  jurisdiction.  As  bearing  on  this  question,  see  ante,  in  the  text,  and  the 
cases  there  cited ;  also,  The  Overseers,  &c.,  of  Milan  v.  Supervisors  of  Dutchess,  14  Wend.  7 ) ,  76. 
See  likewise,  the  cases  cited  in  subsequent  notes. 

The  general  doctrine  of  res  judicata,  in  addition  to  the  cases  before  cited  in  these  notes,  com- 
mencing ante,  note  262,  will  be  found  laid  down  and  illustrated  in  several  other  oases  in  the 
higher  courts.    See  Hall  v.  Dana,  2  Aik.  383  to  385,  per  Skinner,  Chancellor. 

Where  courts  of  law  and  equity  have  concurrent  power,  the  court  first  applied  to  grants  the 
relief,  which  concludes  against  the  second  suit.  HaU.  v.  Dana^  2  Aik.  381 ;  Thompson  v.  Hill,  3 
Terg.  167, 170 ;  Smith  v.  M'lver,  9  Wheat.  532,  536,  537 ;  Winchester  v.  Evans,  Cooke's  Rep.  420, 
421;  Thurmanv.  Durham,  3  Terg.  99, 105,106;  Kearney  v.  Smith,  3  Terg.  127,  131,  132,  and  the 
cases  there  cited ;  Southgate  v.  Montgomery,  1  Paige,  41 ;  Buell  v.  Cross,  4  Ham.  327,  330;  1  Ham. 
425,  435  ;  Reynolds  v.  Reynolds'  Adm'rs,  3  Ham.  268  ;  Price  v.  Boyd,  1  Dana,  434,  435 ;  James' 
Adm'r  v.  Neal's  Adm'r,  3  Monroe,  369,  370.  "A  party  will  not  be  aided  by  a  court  of  chan- 
cery, after  a  trial  of  law,  unless  he  can  impeach  the  justice  of  the  verdict,  on  grounds  of  which  he 
could  not  have  availed  himself  at  law,  or  unless  he  was  prevented  from  doing  so  by  fraud  or  ac- 
cident, or  the  act  of  the  opposite  party,  unmixed  with  negligence  or  fault  on  his  part."  M'Micken 
V.  Mallandon,  2  Mill.  Lou.  Hep.  181 ;  Monroe  v.  M'Micken,  8  Mart  Lou.  Rep.  (N.  S.)  513  ;  per 
Green,  J.,  in  Kearney  v.  Smith,  3  Terg.  131,  132;  Lafon's  Bx'rs  v.  Dessessart,  1  Mart.  Lou.  Rep. 
(N.  S.)  71 ;  Greenup  v.  Brown,  1  Breese,  193  ;  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  7 
Cranch,  332,  336;  Peytavin  v.  Winter,  8  Lou.  Rep.  by  Curry,  271,  273  ;  &arlick  v.  Reece,  8  Lou. 
Eep.  by  Curry,  101,  103,  104;  Stark's  Adm'rs  v.  Thomson's  Ex'rs,  3  Monroe,  296,  299,  302,  303 ; 
frice  V.  Boyd,  1  Dana,  434 ;  Winthrop  v.  Survivors  of  Lane,  3  Dessauss.  310,  324 ;  Pogue  v. 
Shotwell,  2  Dana,  284 ;  Cameron  v.  Bell,  2  Dana,  328 ;  Duncan  v.  Lyon,  3  John.  Ch.  Rep.  351, 
356 ;  Holmes  v.  Remsen,  7  John.  Ch.  Rep.  286 ;  M'Vicar  v.  Wolcott,  4  John.  Ch.  Rep.  320 ; 
Beaugenon  v.  Turcotte,  1  Breese,  126;  Penny  v.  Martin,  4  John.  Ch.  Rep.  566 ;  Smith  v.  Lowry, 
1  John.  Ch.  Rep.  320,  323 ;  Harris  v.  Nettleship,  2  Mylne  &  Keene,  423 ;  Brown  v.  Swann, 
10  Pet.  498,  504,  505  ;  Stone  v.  Moody,  6  Yerg.  31 ;  Brown  v.  Wyncoop,  2  Blackf.  230  ;  Norton 
v.  Woods,  5  Paige,  249.  The  fact  that  a  witness  at  a  trial,  accidentally  omitted  to  state  a  mate- 
rial fact  unknown  to  the  party  at  the  time,  is  not  a  ground  for  opening  the  cause  in  equity  (Stone 
V.  Moody,  6  Terg.  31);  nor  is  error  or  irregularity  a  ground  of  relief  (Buell  v.  Cross,  4  Ham- 
327,  330 ;  Reynolds  v.  Mitchell,  1  Breese,  135 ;  Pogue  v.  ShotweU,  2  Dana,  284) ;  nor  will  the 
party  be  relieved  on  the  ground  that  he  mistook  the  law,  and  thereby  lost  his  defence ;  as  by  not 
regularly  or  seasonably  pleading  the  matter  puis  darrien  continuance.  King  v.  Bridge,  before 
Duer,  late  Circ.  Judge,  3d  Circ.  N.  Y.  (in  equity),  MS.  The  party  must  be  ignorant  of  the 
fact ;  or  it  must  appear  that  it  could  not  be  received  as  a  defence.  Simpson  v.  Hart,  1  John. 
Ch.  Eep.  98  ;  Foster  v.  Wood,  6  John.  Ch.  Rep.  87.  Prevention  from  attending  the  trial  by  pub- 
lic business,  perjury  on  the  other  side,  and  consequently  enlarged  damages,  are  no  ground  for  re- 
lief, though  the  former  court  refused  to  grant  a  new  trial.  Smith  v.  Lowry,  1  John.  Ch.  Rep- 
320.  And  see  Woodworth  v.  Tan  Buskirk,  1  John.  Ch.  Rep.  432.  So  if  the  party  have  not  used 
due  diligence  at  law  in  making  his  defence ;  in  going  to  chancery  to  assist  him  by  discovery,  he 
cannot  be  relieved  from  a  verdict  against  him.  Parker  v.  Elkins,  1  John.  Ch.  Rep.  465  -  Dodge 
V.  Strong,  2  John.  Ch.  Rep.  228.  It  is,  consequently,  no  ground  for  relief  that  the  defence  at  law 
could  not  be  made  out,  without  the  oath  of  the  adverse  party.  Bates  v.  Bagley,  1  Breese,  60. 
These  rules  extend  to  a  scire  facias.  Thompson  v.  Hammond,  1  Edw.  Ch.  Rep.  497,  502,  503. 
It- was  held  in  one  case,  that  after  mutual  accounts  had  been  tried  in  the  Common  Pleas,  chan- 
cery might  still  hear  and  decide  on  the  same  matter,  or  any  part  of  it,  and  correct  the  judgment, 
on  the  ground,  that  the  latter  court  had  jurisdiction  of  the  matter  originally.  Stothai-t  v,  Burnet, 
Cooke,  417,  418.     Quffre. 

A  judgment  in  ejectment  is  of  the  same  binding  force  and  effioacy  as  any  other  judgment ; 
and  is  a  bar  except  in  a  second  action  of  ejectment.  Therefore,  where  an  action  of  ejectment 
was  brought  in  the  Supreme  Court,  to  try  the  validity  of  a  deed;  and  the  question  of  fl-aud  was 
ultimately  passed  upon  by  the  Court  of  Errors,  who  rendered  a  judgment  against  the  plaintiff, 
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chancery  refused  to  sustain  a  bill  for  the  same  relief  to  impeach  the  deed  as  fraudulent  upon  the 
grounds  involved  in  the  former  trial.    Van  Wyok  v.  Seward,  1  Edw.  Ch.  Rep.  327. 

The  rule  that  a  judgment  is  unimpeachable  for  error,  irregularity,  &o.,  while  it  stands  neither 
reversed  nor  set  aside,  is  of  course  applied  with  equal  uniformity  to  the  higher  courts.  Ante, 
notes  261,  262.  It  can  in  no  case  be  questioned  by  action,  or  in  any  other  collateral  proceeding. 
Andras  v.  Harman,  2  Mill.  Lou.  Eep.  581 ;  Keen  v.  M'Donough,  8  Lou.  Eep.,  by  Curry,  185 ; 
Cox  V.  White,  2  Mill.  Lou,  Rep.  422  ;  Walbridge  v.  Hall,  3  Verm.  Rep.  114.  On  this  principle, 
the  Supreme  Court  of  North  Carolina  refused  to  inquire  into  the  regularity  of  a  proceeding  by 
sci.  fa.  to  execution  in  the  Circuit  Court  of  the  United  States,  the  execution  being  relied  on  in 
protection  of  the  oflcer  levying.  Pigot  v.  Davis,  3  Hawks,  25,  27,  28.  And  in  New  York,  a 
former  verdict  for  the  defendant,  although  clearly  rendered  on  erroneous  grounds,  was  held  to 
bar  a  second  action  for  the  same  cause.  Morgan  v.  Plumb,  9  Wend.  287.  This  case  is  particu- 
larly stated,  infra.  So  in  trover,  the  defendant  justifying  under  an  attachment,  judgment,  and 
execution,  though  the  attachment  was  irregular,  two  stated  terms  intervening  between  its  test 
and  return,  yet  the  court  refused  to  notice  this,  as  it  was  but  an  irregularity,  and  held  the  whole 
to  be  valid.  Olmsted  v.  Hoyt,  4  Day,  436,  441,  442.  And  see  as  to  an  attachment  issued  from 
the  Circuit  Court  of  the  United  States,  Barney  v.  Patterson's  Lessee,  6  Harr.  &  John.  182,  S.  P. 
Nor  will  a  habeas  corpus  to  discharge  from  final  process  lie  for  error  or  irregularity  in  the  previ- 
ous proceedings.    Kellogg,  ex  parte,  6  Verm.  Rep.  509. 

We  noticed  anie,  note  267,  that  in  general,  it  is  only  where  the  question  between  the  parties 
has  been  decided  upon  the  merits  that  the  judgment  thereon  can  be  used  as  a  bar.  The  princi- 
ple is  equally  pertinent  in  rejpect  to  inferior  jurisdictions.  But  when  we  come  to  make  this 
application  of  the  general  proposition  with  which  we  commenced  that  note,  it  obviously  needs 
to  be  so  far  qualified  in  terms  as  to  embrace  not  only  decisions  upon  confession  or  verdict,  but 
also  numerous  adjudications  made  where  there  has  been  neither  confession  nor  verdict.  For 
there  is  not  always  a  jury  in  these  lower  tribunals  to  try  even  issues  of  fact.  The  court  itself  is 
often  substituted  and  pronounces  a  decision  which  may  be  said  to  partake  both  of  the  nature  of 
a  verdict  and  judgment.  Nor  is  this  feature  unknown  to  the  higher  courts :  the  Court  of  Chan- 
cery often  does  the  same  thing ;  and  in  the  common-law  courts  of  record,  without  exception,  we 
have  familiar  instances,  in  the  decisions  made  by  them  upon  motions  and  applications  to  their 
summary  jurisdiction,  and  in  the  famiMar  doctrine  of  trial  by  record. 

The  liberality  which  "prevails  with  regard  to  the  decisions  of.  inferior  courts.  In  disregarding 
mere  informality,  inquiring  directly  into  the  nature  of  the  former  adjudication,  and  giving  it 
effect  accordingly,  will  be  seen  by  consulting  several  New  York  cases  relating  to  justices'  courts, 
cited  ante,  note  267.  We  there  saw,  that  a  mere  verdict  on  which  the  justice  has  neglected  or 
refused  to  render  judgment,  is  a  bar.  This  was  held  in  Felter  v.  Mulliuer  (2  Johns.  Hep.  181), 
and  the  reason  given  is,  that  the  court  has  no  power  either  to  arrest  judgment  or  grant  a  new 
trial.  It  would  be  otherwise,  however,  if  the  finding  of  the  jury  was  such  that  no  judgment 
could  he  rendered  upon  it ;  as  where  the  jury  found  a  sum  below  the  jurisdiction  of  the  court. 
Offutt's  Adm'rs  v.  Offutt,  2  Harr.  &  Gill,  178,  181.  Where  the  former  verdict  was  informal,  as 
"for  costs"  only,  it  was  held  a  bar.  Young  v.  Overacker,  2  Johns.  Rep.  191.  So,  where  the 
former  judgment  was  wrongly  framed,  being  in  terms  a  nonsuit,  at  a  stage  of  the  cause  when 
the  justice  had  ceased  to  hold  the  power  of  nonsuit  (as  where  he  had  taken  his  four  days  for 
consideration),  yet,  held  final  by  construction  and  legal  operation.  Hess  v.  Beekman,  1 1  Johns. 
Rep.  457.     See  also,  Brintnall  v.  Foster,  and  Elwell  v.  McQueen,  stated  a/nte,  note  267. 

These  cases,  connected  with  others  mentioned  in  the  note  referred  to,  contain  very  full  illus- 
trations of  the  character  which  a  former  proceeding  must  assume  in  order  to  constitute  a  bar; 
and  we  shall  content  ourselves  here  with  little  more  than  adding  some  few  supplemental  cases, 
without  distinguishing  particularly  whether  the  courts  to  which  they  were  apphed  were  infe- 
rior or  superior. 

A  nonsuit  we  saw  was  no  bar.  Ante,  note  267.  To  the  cases  there  cited  we  may  add  Youlo 
v.  Brotherson,  10  John.  Rep.  363,  364 ;  Perillat  v.  Puech,  2  Mill.  Lou.  Rep.  428  ;  Snowhill  v. 
Hillyer,  4  Halst.  38  ;  and  Bates  v.  Jenkins,  1  Breese,  25,  in  appendix. 

So  of  a  judgment  on  demurrer  to  a  declaration,  where  the  reason  to  be  collected  from  the 
record  appeared  to  have  been  matter  of  form  merely.  Brarnau  v.  Howk,  1  Blackf  392,  393. 
Indeed,  this  seems  to  be  put  unqualifiedly  in  a  previous  case  in  the  same  book  (Stevens  v.  Dun- 
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bar,  1  Blackf.  66);  viz:  that  such  a  judgment  would  never  be  a  bar  under  any  oiroumstances- 
See  Dana  v.  Hall,  1  Aik.  252  ;  and  Hall  v.  Dana,  2  Alk.  381. 

Where  the  plaintiff  withdrew  his  suit,  on  the  intimation  of  an  opinion  against  him  by  the  jus- 
tice, held  no  bar.  Jones  v.  "Walker,  5  Yerg.  427.  See  ante,  note  267.  A  reiraxU,  however,  is  a 
bar.     Ante,  note  267.     Lambert  v.  Sandibrd,  2  Blackf.  137. 

A  judgment  of  the  United  States  District  Court  in  this  form,  "  Judgment  must  be  given  for 
the  defendant  and  the  plaintiff's  petition  dismissed,  held  final,  and  a  bar.  Keene  v.  M'Donough, 
8  Lou.  Rep.,  by  Curry,  185.  See  this  case  stated  cmU,  note  267,  and  erroneously  cited  there  from 
Mart.  Lou.  Rep. 

The  failure  of  a  trial  in  consequence  of  the  withdrawal  of  a  juror  by  consent,  is  no  bar.  San- 
derson V.  Kestor,  Ryan  &  Mood.  N.  P.  Rep.  402.  So  as  to  discharging  a  jury  by  consent. 
Everett  v.  Yomella,  3  Barn.  &  AdoL  349.  See  The  People  v.  Judges  of  New  Tork,  8  Cowen's 
Eep.  127. 

Where  the  former  recovery  has  been  wholly  reversed  on  error,  it  is  no  bar.  Smock  v.  Gra- 
ham, 1  -Blackf.  314 ;  Wood  v.  Jackson  ex  dem.  Genet,  8  Wend  10 ;  Close  v.  Stewart,  4  Id.  96. 
A  judgment  collected,  and  afterwards  reversed  for  defect  of  form  with  an  award  of  restitution,  is 
no  bar  to  a  subsequent  action,  even  though  the  party  elect  not  to  avail  himself  of  the  judgment 
of  restitution.  Close  v.  Stewart,  4  Wend.  95,  on  error  from  Supreme  Court,  for  whose  opinion, 
see  S.  C,  1  Wend.  438.  If  a  judgment  of  reversal  state  that  it  is  not  a  bar  to  any  future  claim 
of  the  appellee  made  on  fuller  proof,  to  prevent  this  being  a  bar,  the  new  suit  mast  be  shown  to 
differ  from  the  former.    Innis  v.  Roane,  4  Call,  379,  398. 

So  if  the  demand  he  rejected  as  not  yet  due,  the  former  judgment  is  no  bar.  M'Laughlin  v. 
HiU,  6  Yerm.  Rep.  20 ;  EstiU  v.  Taul,  2  Yerg.  467,  ante,  note  267.  In  Estill  v.  Taul,  the 
justice  was  received  to  show  by  parol  that  he  gave  judgment  against  the  plaintiff  in  the  former 
action,  because  the  rent  now  claimed  by  him  was  not  then  due ;  and  held,  that  this  being  so, 
the  court  trying  the  second  action  ought  to  disregard  the  former  judgment  as  not  rendered  on 
the  issue  they  were  now  bound  to  try ;  and  that  they  should  so  instruct  the  jury.  Otherwise, 
however,  it  seems,  if  the  demand  was  actually  due,  though  erroneously  rejected  on  the  supposi- 
tion that  it  was  not  due.  Such  we  deem  to  be  the  result  of  Morgan  v.  Plumb  (9  Wendell,  287). 
The  plaintiff  there,  in  1820,  sued  on  a  note  of  $350,  payable  when  a  certain  mortgage  should  be 
collected.  On  the  trial  of  that  suit  it  was  shown  that  the  mortgage  had  been  foreclosed  by  an 
entry,  &c.  (in  Massachusetts),  but  no  money  having  been  paid,  an  objection  was  taken  that  the 
mortgage  had  not  been  collected  within  the  terms  of  the  note ;  on  this  ground,  Spencer,  J.,  who 
presided  at  the  trial,  directed  a  verdict  for  the  defendant,  instead  of  nonsuiting  the  plaintiff.  Af- 
tewards  a  new  suit  was  instituted  on  the  assumption,  inter  alia,  that  the  note  was  not  due  when 
the  former  action  was  tried ;  this  was  tried  in  1830  (before  Cowen,  Cu-cuit  Judge),  who  held, 
that  under  the  cu'cumstances  the  former  suit  was  no  bar.  On  motion  for  a  new  trial,  the  Supreme 
Court,  per  Savage,  Ch.  J.,  expressed  a  different  opinion,  holding  that  the  note  was  due  at  the 
first  trial,  and  that  though  Spencer,  J.,  erred  on  this  point,  yet  that  the  second  suit  was  barred. 
The  cause,  however,  was  decided  upon  other  grounds  and  a  new  trial  denied     Id.  293. 

The  same  principles  apply  to  criminal  cases.  Accordingly,  a  noUe  prosequi  is  no  bar  to  another 
indictment  (Commonwealth  v.  Wheeler,  2  Mass.  Rep.  272  ;  Lambert  v.  Sandford,  2  Blackf.  137  ■ 
The  People  v.  Barrett,  1  Johns.  Rep.  69),  unless  it  be  after  the  jury  are  impanneled.  State  v. 
M'Kee,  1  Bail.  651,  653,  654,  and  the  cases  cited  by  O'Neal,  J.  Regularly,  that  cannot  be  done 
after  the  jury  are  impanneled,  it  is  said ;  but  if  they  be  discharged  under  pretence  of  a  nolle  prose- 
gwi,  it  will  be  equivalent  to  an  acquittal.    Idi 

The  dismission  of  a  presentment  by  the  court,  at  the  instance  of  the  prosecuting  attorney,  or- 
dered without  trial,  is  no  acquittal;  it  is  only  an  informal  noUe  prosequi ;  and  is  therefore  no  bar. 
Wortham  v.  The  Commonwealth,  5  Rand.  669. 

A  retroidt  is  unknown  to  the  law,  so  far  as  regards  a  prosecution  at  the  suit  of  the  Com- 
monwealth. It  is  a  dispensing  power,  which  the  law  has  not  intrusted  to  the  prosecuting  attor- 
ney.   Id. 

If  the  prisoner  escape  a  trial  on  the  merits  by  quashing  the  indictment,  demwrrer,  or  hj  plea  m 
alatement,  he  may  be  prosecuted  again.    People  v.  Barrett,  1  Johns.  Rep.  66  69. 

And  the  mere  failure  of  a  trial  by  the  death  or  sudden  sickness  of  a  juror,  the  illness  of  the 
prisoner,  discharging  a  jury,  Sec,  will  not  in  general  operate  as  a  bar  whether  m  a  civil  or  crimi- 
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nal  proceeding.  People  v.  Oloott,  2  Johns.  Cas.  301;  People  v.  Barrett,  2  Cain.  Rep.  100;  State 
V.  "Woodruff,  2  Day,  504;  State  v.  Waterhouse,  Mart.  &  Terg.  278  ;  State  v.  Hall,  4  Halat.  2S6; 
Commonwealth  v.  Bowden,  9  Mass.  Eep.  494;  The  People  v.  Goodwin,  18  John.  Kep.  187  ;  IT. 
States  V.  Perez,  9  Wheat.  579  ;  per  Shaw,  C.  J.,  in  Commonwealth  v.  Roby,  ]  2  Pick.  &02,  503 ; 
State  V.  Spurgin,  1  M'Cord,  254 ;  and  Bostiok's  Case  there  cited ;  People  v.  Denton,  2  Johns. 
Cas.  275  ;  United  States  v.  CooUdge,  2  GaUis.  Rep.  364;  Commonwealth  v.  Purchase,  2  Pick. 
Rep.  521 ;  State  v.  Burket,  2  Rep.  Const.  Ct,  So.  Car.  155.  But  this  right  to  nullify  the  effect  of 
a  discharge,  by  the  withdrawal  of  a  juror,  and  the  Uke,  is  not  absolute  and  unlimited.  In  a  late 
South  Carolina  case,  where  the  oftence  was  capital,  it  was  said  that  authority  was  confined  to 
the  following  cases:  1.  The  consent  of  the  prisoner.  2.  The  illness  of  the  jury,  the  prisoner,  or 
the  court.  3.  The  absence  of  one  of  the  jurymen.  4.  The  impossibihty  of  their  agreeing  on  a 
verdict.  And  it  was  also  said,  that  the  discretion  of  the  court  to  discharge  the  jury  and  remand 
the  prisoner  for  another  trial,  is  a  legal  discretion,  exercisable  according  to  known  rules.  After 
the  jury  were  impanneled  for  trial  of  a  murder  in  kiUing  a  slave,  the  solicitor-general  was  an- 
swered by  the  foreman,  on  inquiry,  that  he  had  declared  he  never  would  convict  in  such  a  case. 
Whereupon  the  solicitor,  with  permission  of  the  court,  entered  a  tioIU  prosequi,  and  the  jury  were 
discharged.  Held  a  bar  to  a  subsequent  indictment.  State  v.  M'Kee,  1  Bail  651,  652,  653. 
But  the  jury  will  be  intended  to  have  been  discreetly  and  properly  discharged,  unless  the  con- 
trary appear.  State  of  Tennessee  v.  Waterhouse,  Mart.  &  Terg.  278.  The  rule  in  Pennsylvania 
is  stiU  more  strict.  The  discharge  of  the  jury  so  as  to  secure  another  trial,  is  allowed,  in  -a,  capi- 
tal case  especially,  only  when  required  by  absolute  necessity.  Even  the  iUness  of  any  of  the  jury, 
arising  from  privation,  if  removable  by  food,  and  the  prisoner  consent  that  it  should  be  supplied, 
is  not  an  adequate  cause  of  their  discharge ;  and  if  discharged  under  such  circumstances,  a  new 
trial  would  be  barred.  Their  inability  to  agree,  is  not  a  proper  cause  of  discharge.  Common- 
wealth V.  Clue,  3  Rawle,  498  ;  Commonwealth  v.  Cook,  cited  Id.  500  ;  S.  C,  6  Serg.  &  Rawle,  577. 
The  learned  court  admit  a  wide  difference  between  their  decisions  and  those  of  the  neighboring 
states ;  but  maintain  their  own  ground  with  the  argument,  that  the  constitutional  right  of  the 
subject  not  to  be  put  in  jeopardy  a  second  time,  ought  not  to  depend  on  the  arbitrary  opinion  of 
judges.  Id.  591.  After  a  prisoner  has  pleaded,  the  jury  been  sworn,  and  evidence  offered,  if  the 
public  prosecutor  without  the  prisoner's  consent  withdraw  a  juror,  merely  because  he  is  unpre- 
pared, the  prisoner  cannot  afterwards  be  tried  for  the  same  offence.  People  v.  Barrett,  2  Cain. 
Eep.  304.  Otherwise,  if  the  indictment  were  defective  in  substance.  People  v.  Barrett,  1  Johns. 
Bep.  66 ;  and  see  infra.  In  Tennessee,  where  the  jury  were  allowed  by  the  court  to  separate 
after  the  prisoner  had  been  put  on  his  trial  without  rendering  any  verdict,  it  was  held  a  bar  to  a 
subsequent  trial.  State  v.  Garrigues,  1  Hayw.  241.  The  power  of  discharging  a  jury  is  to  be 
exercised  with  great  caution.  People  v.  Denton,  2  Johns.  Cas.  275;  People  v.  Goodwin,  18 
Johns.  Rep.  187  ;  People  v.  Olcott,  2  Johns.  Cas.  301.  And  see  the  cases  cited  s«fira.  Where  a  wit- 
ness on  the  part  of  the  government  refused  to  be  sworn  and  was  committed  for  a  contempt,  Mr. 
Justice  Story  held  that  the  court  might  discharge  the  jury  without  the  defendant's  consent,  and  try 
him  again  at  another  time.  United  States  v.  Coolidge,  2  GalUs.  Rep.  3  64.  See  People  v.  Judges  of 
New  York,  8  Cowen's  Rep.  131.  As  to  the  right  of  allowing  a  jury  to  be  withdrawn  in  cases 
of  misdememior,  see  People  v.  Ellis,  15  Wend.  371 ;  People  v.  Olcott,  2  Johns.  Gas.  307. 

Where  the  verdict  was  void,  the  jury  finding  petit  larceny  on  an  indictment  for  another  offence 
not  warranting  such  finding,  a  re-trial  was  ordered.  State  v.  Spurgin,  1  M'Cord,  252,  254.  And 
see  also  People  v.  Olcott,  2  Johns.  Cas.  301 ;  Pennsylvania  v.  Huffman,  Addis.  Bep.  140. 

So  where  judgment  has  been  arrested,  it  is  no  bar.  People  v.  Casborus,  13  Johns.  Eep.  351 ; 
Pennsylvania  v.  Huffman,  Addis.  Rep.  140. 

If  the  cause  go  off  upon  the  insufficiency  of  the  indictment  either  in  form  or  substance,  this 
will  constitute  no  bar.  Per  Shaw,  C.  J.,  in  Commonwealth  v.  Roby,  12  Pick.  502  ;  per  Williams 
J.,  in  State  v.  Benham,  7  Conn.  Rep,  418  ;  Rex  v.  Taylor,  3  Bam.  &  Cress.  602  ;  People  v.  Bar! 
rett,  1  Johns.  Rep.  66;  2  N.  Y.R.Stat.  701,  §  24;  Commonwealth  v.  Godard,  13  Mass.  Rep.  459 

So,  if  the  former  acquittal  was  on  the  ground  of  variance  between  the  indictment  and  the  evi. 
dence.  2  N.  Y.  R.  Stat  701,  §  24;  Pennsylvania  v.  Huffman,  Addis.  Eep.  140  ;  Burnett  v.  Com- 
monwealth, 4  Monroe,  106.  But  otherwise  in  New  York  if  there  be  a  trial  on  the  merits,  though 
the  indictment  be  defective.  2  N.  Y.  E.  Stat.  702,  §  25.  An  acquittal,  it  has  been  held,  shall 
not  be  deemed  for  variance,  if  the  prisoner  could  have  been  oonvioted  upon  the  first  indictment 
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upon  any  evidence  that  might  have  been  adduced.  It  is  immaterial  whether  the  proper  evidence 
was  adduced  at  the  first  trial  or  not.  Thus,  where  the  prisoner  was  indicted  for  the  murder  of  a 
child,  viz :  Charles  William  Beadle,  but  acquitted  because  the  name  of  the  chUd  was  not  proved 
to  be  as  set  forth,  and  was  again  indicted  for  the  same  murder  of  the  same  child  by  various  other 
names,  and  it  was  now  in  proo^  and  so  the  jury  found  on  an  issue  on  the  plea  of  autrefois  aajuii, 
that  the  child  was  in  truth  as  well  known  by  the  name  in  the  former  indictment  as  any  of  the 
names  in  this ;  the  court  gave  judgment  for  the  prispner.  Rex  v.  Sheen,  2  Oarr.  &  Payne,  634. 
Burrough,  J.,  thought  that  if  the  now  evidence  of  the  name  had  been  given  at  the  former  trial,  the 
prisoner  ought  to  have  been  convicted.  The  baptismal  register  gave  the  name  of  Charles  "WUliam 
Beadle ;  and  one  witness  said  she  should  have  known  him  by  that  name ;  and  it  was  suggested 
that  if  a  legacy  had  been  left  him  by  that  name,  he  would  have  taken  it.    Id. 

It  is  perhaps  proper  to  remark,  that  in  all  these  cases  of  conviction,  acquittal,  &c.,  whether 
formal  or  virtual,  it  is  not  necessary,  in  order  to  secure  the  prisoner's  plea  in  bar,  that  a  judgment 
should  have  been  rendered  or  signed  on  the  former  verdict  or  proceeding.  The  verdict  itself,  or 
discharge  of  the  jury,  &c.,  constitutes  the  bar.  State  of  Connecticut  v.  Benham,  ^  Conn.  Eep. 
414,  418,  ei  seq.  This  is  so  even  where  judgment  is  unproperly  arrested  upon  a  good  indictment. 
The  State  v.  Norvell,  2  Yerg.  24. 

But  the  point  or  matter  must  be  identical.  A  former  judgment  in  general  concludes  only  as  to 
the  ground  covered  by  it,  and  the  facts  necessary  to  uphold  it.  See  ante,  note  261.  Accordingly, 
a  verdict  and  judgment,  in  a  court  of  law,  is  no  bar  to  equitable  relief  which  could  not  be  allowed 
at  law.  Gallagher's  Ex'rs  v.  Roberts,  1  Wash.  C.  C.  Rep.  320.  A  judgment  against  the  assignee 
of  a  note,  in  an  action  against  the  assignor,  is  no  bar  to  a  bill  by  the  assignee  to  subject  estate 
which  had  been  conveyed  to  the  assignor  to  secure  the  payment.  M'Clenahan  v.  Chambers,  1 
Monroe,  44.  A  recovery  of  damages,  in  an  action  of  disseizin,  the  declaration  laying  the  disseizin 
in  December,  ISC'?,  is  no  bar  to  a  suit  for  rent  of  the  same  land  claimed  to  be  due  prior  to  that  time ; 
there  being  no  evidence  aliunde,  that  such  rent  was  actually  recovered  in  the  former  action. 
Grunn  V.  Soovil,  5  Day,  113,  115,  116.  A  judgment,  in  an  action  of  disseizin,  does  not  prevent 
the  losing  party  enforcing  a  title  paramount  subsequently  acquired,  or  preclude  either  party  from 
his  bill  in  chancery  to  perfect  his  title,  or  enjoin  a  judgment  obtained  contrary  to  equity.  Taylor 
V.  M'Crackin,  2  Blaekf.  260.  See  Burt  v.  Sternburgh,  4  Cowen's  Rep.  559,  stated  ante.  A  re- 
covery in  a  writ  of  right  does  not  affect  a  claim  of  the  tenant  to  an  easement  in  the  land.  Thomp- 
son V.  The  Proprietors  of  Adrosoroggin  Bridge,  5  Greenl.  62,  65.  A  former  recovery  against  hus- 
band and  wife  for  a  tort,  is  no  bar  to  an  aetion  for  the  same  tort  against  the  husband  alone  ;  for 
such  an  action  as  the  former  cannot  lie.  Husband  and  wife  cannot,  in  law,  commit  a  joint  tort. 
If  done  by  the  wife  in  his  presence,  or  with  his  assent,  it  is  his  sole  act.  Such  an  action  can  be 
sustained  for  the  separate  independent  act  only  of  the  wife.  Park  v.  Hopkins,  2  Bail.  411.  'i'his 
case  goes,  distinctly,  as  we  deem,  upon  the  ground  that  the  record  showed  the  former  suit  to  have 
been  for  a  different  cause  of  action.  It  was  decided  upon  the  pleading ;  and  what  they  were, 
whether  there  were  any  averments  aliunde,  going  to  show  the  identity  of  the  two  actions  as  to 
subject  matter,  cannot  be  collected  from  the  report.  Indeed,  it  would  rather  seem  to  have  been 
regarded  as  a  case  in  which  such  an  averment  would  be  inadmissible  as  contradicting  the  record. 
See  infra.  It  is  no  bar  to  an  action  for  obstructing  ancient  lights  that  the  nuisance  merely  affects 
the  plaintiff's  rights  as  reversioner,  and  that 'he  has  already,  in  a  former  action,  recovered  against 
the  defendant  for  erecting  the  same  construction.  Shadwell  v.  Hutchinson,  2  Barn.  &  Aid.  97. 
A  judgment  for  freedom  concludes  and  entitles  the  plaintiff  to  recover  for  services  against  the  de- 
fendant, only  from  the  time  of  tlie  first  suit  commenced.  If  more  is  claimed,  a  right  must  be 
proved  independent  of  the  record.  Matilda  v.  Crenshaw,  4  Yerg.  299.  A  verdict  in  forcible  en- 
try will  not  conclude  anything  in  an  ejeotment.  The  former  issue  involved  the  mere  question  of 
possession  and  force ;  the  latter  the  right  of  possession  and  title.  Mattox  v.  Helm,  5  Litt.  185, 
186 ;  Peyton  v.  Stith,  5  Pet.  485,  490,  491.  The  caption  of  a  warrant  of  attorney  by  the  vouoliee, 
appearing  of  record  to  have  been  taken  before  the  chief  justice,  out  of  court,  was  held  not  to 
conclude  as  to  the  mental  capacity  of  the  vouchee,  on  error  assigned  that  he  was  non  compos  at 
the  time;  lor  mental  capacity  was  not  a  point  to  be  examined  into  by  the  chief  justice.  It  was 
his  office  to  take  a  mere  acknowledgment  of  a  deed,  which  does  not  conclude,  however  it  may  be 
prima  facie.  Hume  v.  Burton,  1  Ridgw.  P.  C.  Ireland,  16  to  121,  decided  by  a  ma.iority  of  one. 
And  see  the  same  case  on  error  from  the  King's  Bench  on  exceptions  taken  at  the  second  trial. 
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Id.  204  to  280.  A  judgment,  in  covenant,  will  not  bar  a  bill  for  specific  performance  of  a  partic- 
u&r  stipulation  in  the  articles,  if  it  be  manifest  that  the  breach  of  that,  though  assigned,  was  not 
investigated,  nor  any  damages  given  on  that  head.  Givens  v.  Peake,  1  Dana,  225.  Nor  will  a 
judgment  on  the  merits  in  favor  of  the  defendant,  bar  an  action  for  the  same  demand  on  a  subse- 
quent promise  of  the  defendant  to  pay  the  debt.  Such  promise  is  supported  by  the  moral  con- 
sideration, though  the  remedy  for  the  demand  was  technically  barred  when  the  promise  was 
made.  Cook  v.  Vimont,  6  Monroe,  284.  See  ante,  note  265,  and  the  case  of  Bentley  v.  Morse, 
there  cited. 

The  same  principles  apply  to  criminal  cases.  Thus,  an  acquittal,  on  an  indictment  for  forging 
and  uttering  an  order,  is  no  bar  to  a  subsequent  indictment  for  a  misdemeanor  in  obtaining  goods 
on  the  same  order,  by  using  it  as  a  false  token.  Commonwealth  v.  Quann,  2  Virg.  Gas.  89.  In 
Virginia,  a  plea  of  tmi/refois  acquit  or  convict  by  an  examining  court,  must  show  the  crime  charged 
there  to  have  been  the  same  offence  as  that  charged  in  the  indictment  to  which  the  former  trial 
is  interposed  as  a  bar.  Commonwealth  v.  Somerville,  1  Virg.  Cas.  164.  "Where  a  single  act 
combines  the  requisite  ingredients  of  two  distinct  offences,  it  has  been  held,  in  South  Carolina, 
that  the  defendant  may  be  separately  indicted  and  punished  for  each ;  e.  g.  unlawfully  trading 
with  a  slave,  and  by  the  same  act  knowingly  receiving  stolen  goods  from  him ;  for  the  necessity 
of  proving  the  stealing  and  scienter,  in  the  last  case,  shows  the  point  to  be  different  from  that  in 
the  former,  which  is  sustained  by  showing  a  mere  dealing  with  the  slave.  State  v.  Taylor,  2 
Bail.  49.  See  Conant  v.  Raymond,  infra.  Proof  of  receiving  stolen  goods,  knowing  them  to  be 
stolen,  will  not  support  an  indictment  for  larceny  of  the  same  goods.  The  latter  is  the  principal 
offence ;  the  former  the  mere  accessory ;  and  an  acquittal  or  conviction  of  the  one,  will  not  bar  a 
prosecution  for  the  other.  Boss  v.  The  State,  1  Blackf.  390,  391.  That  the  counterfeit  bUl  for 
the  passing  of  which  the  prisoner  is  now  indicted,  was  given  in  evidence  against  him  on  a  former 
trial  for  passing  another  bill,  will  not  render  such  former  suit  a  bar.  United  States  v.  Eanden- 
bush,  8  Pet.  288.  In  Kentucky,  a  trial  of  bastardy,  on  a  warrant  charging  the  birth  to  have 
been  one  day,  will  not  bar  a  second  trial,  on  a  warrant  stating  a  different  day ;  for  the  day  is  ma- 
terial. Burnett  v.  Commonwealth,  4  Monroe,  106,  107,  108.  See  also  Rex  v.  Smith,  3  Bam.  & 
Cress.  502.  An  indictment  was  against  three  persons  jointly  for  obstructing  a  highway.  The 
evidence  was  that  each  separately  obstructed  it  on  his  own  farm.  The  variance  was  held  fatal, 
because  a  trial  on  this  joint  indictment  would  not  bar  separate  indictments  for  each  offence.  The 
indictment  should  have  charged  the  offences  to  have  been  several,  and  then  the  defendants  might 
have  been  severally  convicted  or  acquitted.    The  Commonwealth  v.  M'Cord,  2  Dana,  242. 

It  is  said  to  be  the  doctrine  of  the  common  law  in  respect  to  felonies,  that  a  conviction,  judg. 
ment  and  execution  for  one  felony,  not  capital,  is  a  bar  to  all  other  indictments  for  felonies,  not 
capital,  committed  previous  to  such  conviction,  judgment  and  execution.  Crenshaw  v.  The  State 
of  Tennessee,  Mart.  &  Terg.  122.  This  was  held  by  the  Supreme  Court  of  Tennessee,  on  great 
deUberation  and  a  full  examination  of  English  authorities ;  and  acted'  upon  as  ^he  common  law 
of  that  state  in  the  case  cited. 

In  determinmg  the  identity  of  the  subject  or  point  passed  upon  and  adjudicated  in  the  former 
suit,  much  depends  upon  the  frame  of  the  issue  there  joined ;  the  matter  which  it  confesses  or 
denies ;  what  it  may  receive  on  the  one  hand,  or  exclude  on  the  other.  With  u,  view  to  these 
things  the  titles  of  the  text — "evidence  confined  to  points  in  issue,"  and  "the  substance  of  issue 
proved,"  as  alscj  the  notes  connected  with  thetn  may  become  important.  'Where  the  matter 
sought  to  be  litigated  in  the  second  suit  was  involved  in  the  former  issue,  and  essential  to  the  find- 
ing of  the  verdict,  we  have  seen  that  it  shall  be  taken  conclusively  to  have  been  decided.  Ante, 
note  2U,  etseq.  'Where  the  matter  might  or  might  not  have  been  tried  consistently  with  the 
issue,  it  shall  be  taken  to  have  been  prima  facie  passed  upon.    Id.,  and  see  ante,  note  262,  et  seq. 

To  illustrate  the  importance  of  going  back  to  the  substance  of  the  issue,  for  instance,  it  has  ■ 
been  held  in  England,  recently,. that  if  the  crime  for  which  the  prisoner  is  indicted  might  have 
been  proved  under  another  indictment  formerly  tried,  it  shall  be  taken  necessary  to  have  been 
tried,  and  let  in  the  plea  of  autrefois  acquit  or  convict.  See  Rex  v.  Sheen,  2  Carrington  & 
Payne,  634,  stated  supra.  In  ascertaining  what  form  of  indictment  would  let  in  such  proof,  we 
go  back  to  note  234,  et  seq.,  Vol.  1,  presenting  a  large  class  of  cases  where  it  is  seen  that  an  indict- 
ment for  one  crime  will  be  sometimes  maintained  by  proof  of  another  of  a  different  grade.  An 
additional  case  is  one  of  an  indictment  on  the  statute  of  Pennsylvania  against  adultery,  whereon 
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a  conviction  may  be  had  for  fornication.  EespuMca  v.  Roberts,  1  Teates,  6.  It  follows,  that  a 
conviction  or  acquittal,  under  a  former  indictment,  wUl  be  a  bar  to  a  second  prosecution  for  an 
offence  which  might  there  have  been  tried.  1  Chit.  Cr.  Law,  465  ;  1  Green's  Eep.  311,  3T4, 
375;  2  Bail.  Rep.  50;  12  Pick.  504;  1  Stark.  Cr.  Plead  (2d  ed.),  322;  Rex  v.  Tandercomb,  2 
Leach,  816;  2  East's  P.  C.  522  ;  4  Bl.  Comm.  336.  And  see  several  cases  illustrating  this  rule, 
stated  infra.  An  indictment  is  for  an  assault  with  intent  to  kiU  or  murder ;  the  prisoner  may  be 
convicted  of  a  simple  assault.  Stewart  v.  The  State  of  Ohio,  5  Hamm.  241,  242  ;  The  State  v. 
Coy,  2  Aik.  181.  It  has  lately  been  held  in  Massachusetts,  that  a  conviction  of  an  assault  with 
intent  to  murder,  could  in  no  case  be  pleaded  in  bar  to  an  indictment  for  the  murder  itself. 
Commonwealth  v.  Roby,  12  Pick.  496.  The  court  do  not  deny  the  general  doctrine  above  ad- 
vanced ;  they  expressly  recognize  and  fortify  it.  But  they  deny  that  the  evidence,  in  support  of 
the  latter  indictment,  could  have  been  admitted  on  the  trial  of  the  former  (Id.  505),  and  that  the 
English  doctrine  which  forbids  a  conviction  for  a  misdemeanor,  where  the  proof  shows  a  felony, 
does  not  proceed  upon  considerations  peculiar  to  the  administration  of  justice  in  that  country, 
but  upon  the  broad  ground  that  the  offences  are,  in  legal  contemplation,  essentially  distinct  in 
their  character.  The  court  certainly  labor  against  a  formidable  array  of  authority,  some  of  which 
may  be  seen  collected,  anie,  note  234,  and  among  others,  as  they  admit,  an  express  decision  of 
their  own  court.  Commonwealth  v.  Cooper,  15  Mass.  Rep.  187.  That  the  usual  English  argu- 
ment against  convicting  of  a  misdemeanor,  under  an  indictment  for  a  felony,  noticed,  anie  (note 
364,  VoL  I),  entirely  fails  us  in  this  country,  we  add  to  the  authorities  quoted  in  that  note,  the 
following  cases:  State  v.  Coy,  2  Aik.  182,  183,  per  Skinner,  Ch.  J.;  Stewart  v.  The  State  of 
Ohio,  5  Hamm.  242,  per  Lane,  J.  An  jcquittal,  on  an  indictment  for  a  rape  committed,  is  a  bar 
to  a  subsequent  prosecution  for  an  indictment  for  an  assault  with  an  intent  to  commit  a  rape, 
but  is  no  bar  to  a  prosecution  for  the  assault  and  battery.  Case  of  Sargeant  et  al.,  2  City 
Hall  Rec.  44. 

A  former  recovery,  which  does  not  merge  the  demand  upon  which  it  was  rendered,  is  no  bar 
to  a  subsequent  suit  on  the  same  demand.  On  this  principle,  a  recovery  against  the  wife  of  the 
defendant  was  held  not  to  bar  a  suit  for  the  same  debt  against  the  defendant,  though  it  was  due 
for  services  done  at  the  wife's  request.  King  v.  Bozarth,  2  Serg.  &  Rawle,  275.  It  is  otherwise 
where  the  first  recovery,  though  against  another  party,  merges  the  demand,  or  shows  an  election 
which  concludes.  See  anie,  note  274.  A  judgment  merges  only  the  cause  of  action  upon  which 
it  was  rendered.  Per  Church,  1.,  in  Pairchild  v.  Holly,  10  Conn.  Rep.  475,  478.  Hence,  where 
a  note  is  given  for  a  demand  under  such  circumstances  as  that  the  demand  is  not  merged  in  the 
note,  though  a  judgment  be  subsequently  recovered  on  the  note,  it  will  not  bar  a  suit  on  the 
original  claim.     Id. 

It  seems  by  Andrews  v.  Smith,  that  a  recovery  upon  a  judgment,  is  no  bar  to  a  second  action 
on  the  same  judgment.  The  ease  was  an  execution  issued  on  the  first  (a  justice's  judgment) 
after  a  judgment  recovered  and  execution  thereon  in  a  neigboring  county.  Held  well,  and  that 
trespass  would  not  lie  for  suing  out  the  second  execution.  Andrews  v.  Smith,  9  Wend.  58.  But 
whether  a  second  action  would  lie  on  the  first  judgment,  was,  of  course,  not  directly  decided. 
The  case  goes  upon  the  ground,  however,  that  justice's  judgments  being  securities  of  equal  degree, 
the  first  was  not  merged  in  the  second.  Id.  54.  The  same  doctrine  appUes  as  to  judgments  of 
courts  of  record.  Id.  And  see  11  Johns.  Rep.  517,  and  cases  there  cited;  5  Wend.  222.  See 
titter  V.  Walker's  Adm'rs,  1  Wright's  Rep.  46. 

And  where  the  former  court  had  not  jurisdiction,  the  judgment  will  be  no  bar.  This  subject, 
however,  and  the  cases  connected  with  it  will  be  found  treated  of,  post,  in  these  notes. 

We  noticed,  amte,  note  262,  that  the  rule  otresjvdimla  does  not  apply  to  summary  applications. 
This  must,  however,  be  confined  to  orders  or  rules  made  on  motion  in  the  course  of  practice  in 
courts  of  record  or  other  courts  possessing  corresponding  powers.  That  will  be  seen  by  the  cases 
cited  there  ;  beside  wliich  there  are  many  other  instances  more  or  less  strict,  but  in  truth  resting 
on  discretion  whether  the  matter  formerly  decided  shall  be  opened  upon  the  new  circumstances 
disclosed.  Such  is  the  case  of  a  motion  for  restitution  (Crockett  v.  Lashbrook,  5  Monroe,  542), 
which,  it  is  said,  may  be  tried  over  again  in  an  action.  Id.  But  see  Mayo's  Heirs  v.  Chiles,  3 
Monroe,  260.  So  a  decision  on  motion  cannot  be  opened  without  leave,  and  the  subject  be 
reviewed  on  motion.  Mitchell  v.  Allen,  12  Wend.  290;  Standard  v.  Williams,  10  Wend.  599. 
A  motion  concludes  only  as  to  the  ground  covered  by  it.    Thus,  a  motion  to  quash  a  sale  on  one 
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ground  does  not  preclude  a  motion  to  set  it  aside  on  another  ground.     Sanders'  Heirs  v 
Buskiric,  1  Dana^  410 — 412. 

But  these,  and  the  like  oases,  must  not  be  confounded  with  the  decisions  of  summary  jurisdic- 
tions, properly  so  called — which,  we  have  seen,  even  a  superior  court  may  be,  where  it  is 
clothed  with  such  summary  powers.  It  is  there,  pro  Umlo,  an  inferior  court ;  and  though  it  may 
proceed  by  way  of  motion,  or  in  whatever  form,  its  decisions  conclude  when  once  finally  made 
upon  the  merits.  This  notion  was  extended  to  the  decision  on  motion  of  a  court  to  appoint  com- 
missioners under  the  Kentucky  occupant  land  law,  as  well  as  to  the  award  of  the  commissioners. 
Craig  V.  Bagby,  1  Monroe,  148.  See,  also,  Tribble  v.  Frame,  3  Monroe,  51,  52,  and  Mayo's 
Heirs  v.  Chiles,  3  Monroe,  260.  A  summary  conviction  and  fine  for  an  assault  and  battery,  in 
view  of  the  court,  is  no  bar  to  a  subsequent  prosecution  for  the  same  assault  by  indictment. 
Although  but  one  injury  is  done  to  the  individual  assaulted,  yet  the  same  act  constitutes  two 
public  offences,  punishable  in  diflerent  modes.  State  v.  Yancey,  1  N.  Car.  Law  Repos.  519.  In 
New  York,  it  is  provided  by  statute,  that  persons  who  have  been  summarily  punished  for  a  con. 
tempt  under  the  law  relative  thereto,  shall,  nevertheless,  be  liable  to  indictment  for  such  con- 
tempt, if  the  same  be  an  indictable  offence.     2  R.  S.  278,  §  15. 

The  expedient,  sometimes  resorted  to,  of  fraudulently  going  into  a  more  favorable  court,  and 
submitting  to  a  conviction  and  mild  penalty,  will  not  protect  a  criminal  against  a  hona  fide  prose- 
cution. Thus,  the  defendant  was  recognized  to  appear  at  the  next  superior  court  to  answer  an 
assault  and  battery.  In  the  meantime,  he  caused  himself  to  be  indicted,  convicted  and  fined  in 
the  County  Court.  This  was  all  a  collusion  and  trick  to  avoid  a  punishment,  which  he  appre- 
hended would  be  more  severe  upon  an  honest  adverse,  prosecution  in  the  higher  court.  He 
pleaded  there  his  former  conviction,  to  which  the  attorney-general  replied  per /jaaofem,  setting 
forth  the  particulars.  Held,  a  good  replication.  Commonwealth  v.  Jackson,  2  Virg.  Cas.  501 ; 
S.  C,  ante,  note  267,  and  Hamilton  v.  Williams,  1  Tyl.  Rep.  15,  also  there  cited.  So,  in  New 
Hampshire,  where  the  defendant  had  procured  a  complaint  to  be  lodged  against  him  by  a  third 
person  before  a  justice  for  an  assault  and  battery,  on  which  there  was  a  conviction  and  a  small 
fine  imposed ;  held,  no  bar  to  an  indictment  for  the  same  offence,  as  it  was  collusive  and  in  fraud 
of  the  slate.  State  v.  Little,  1  New  Hamp.  Rep.  257.  In  Massachusetts,  the  rule  is  laid  down 
in  general  terms,  that  a  conviction,  before  a  justice  of  the  peace,  on  the  information  of  the 
offender,  is  no  bar  to  an  indictment  for  the  same  offence.  Commonwealth  v.  Alderman,  4  Mass. 
Bep.  ill. 

It  is  stated,  ante,  in  the  text,  that  a  judgment  is  a  bar  to  any  other  action  of  the  same  nature 
as  the  first,  involving  the  same  matter ;  and  that,  to  determine  the  identity  of  the  matter,  one 
test  is  to  see  whether  the  same  doctrine  would  equally  maintain  both  actions.  The  doctrine  was 
applied  to  the  judgment  of  an  inferior  court  in  Rice  v.  King  (7  Johns.  Rep.  20).  In  respect  to 
courts  in  general,  it  was  discussed  anle,  note  265,  ei  seq-.  The  reader  will  find  it,  moreover, 
ably  illustrated  by  Kennedy,  J.,  in  Marsh  v.  Pier,  4  Rawle,  284 — 287.  See,  also,  Crockett  v. 
Ronton,  Dudley's  Rep.  254,  255.  It  has  been  said  that  a,  trial  in  an  action  on  the  case  for 
damages,  in  harboring  an  apprentice,  would  bar  assumpsit  for  his  services  during  the  same 
period.  Conant  v.  Raymond,  2  Aik.  Rep.  243,  246.  So  ^ice  t;e»-sa ,•  and  yet  evidence  which 
would  support  assumpsit  would  not  support  the  action  on  the  case,  and  the  measure  of  damages 
in  the  two  instances  is  very  different.  Id.  See  State  v.  Taylor,  supra.  Judgment  for  the 
defendant  in  trover  or  detinue  will  bar  trespass  for  the  taking.  Hite  v.  Long,  6  Rand.  457,  462_ 
So  trespass  will  bar  trover  for  the  same  cause.  Boynton  v.  Willard,  10  Pick.  Rep.  166.  A 
recovery  in  replevin  for  property  distrained  is  a  bar  to  an  action  for  an  excessive  distress.  Phillips 
V.  Berryman,  3  Doug.  286.  A  suit  at  common  law  for  an  excessive  distress  will  bar  an  action 
on  the  statute  to  recover  double  the  value  of  the  goods  distrained.  Garvin  v.  Dawson,  13  Serg. 
&  Rawle,  246,  247.  A  recovery  of  damages  in  trespass  on  lands  was  held  a  bar  to  a  subsequent 
action  for  mesne  profits.  Coleman  v.  Parish,  1  M'Cord,  264.  Where  the  plaintiff,  in  an  action 
at  law  against  an  administrator,  confesses  a  plea  of  plene  adminisiravit,  and  takes  judgment  for 
assets  infuturo,  he  is  barred  of  a  bill  in  equity  for  the  discovery  of  assets  alleged  to  be  in  the  de- 
fendant's bands  at  the  time  of,  or  anterior  to,  the  plea  put  in,  in  the  court  of  law.  Orcutt  v. 
Orms,  3  Paige,  459. 

The  above  cases,  and  others  of  a  kindred  character,  show  how  sedulously  courts  have  exe;  ted 
themselves  to  preserve  in  fuU  vigor  those  principles  which  forbid  a  second  litigation  of  the  same 


116  Of  the  Admissibility  and  Effect  [CH.  I- 

matter,  and  to  what  extent  they  have  carried  the  doctrine.  The  mere  difference  in  naTne  between 
the  first  and  subsequent  suit  forms  no  sort  of  distinction  in  respect  to  the  application  of  the  rale . 
you  shall  look  to  their  natwe,  and  if,  in  fact,  the  matter  sought  to  be  litigated  in  the  second  suit 
has  been  controverted  and  directly  decided  in  the  other,  the  first  will  conclude. 

So,  where  the  same  matter  has  been  once  litigated  by  way  of  defence,  between  the  same  par- 
ties. See  ante,  note  265.  This  was  directly  assumed  in  the  case  of  Gardner  v.  Buckbee,  3 
Cowen's  Eep.  120,  stated  ante,  note  211.  See,  also,  S.  P.,  Crockett  v.  Ronton,  Dudley's  Rep.  254- 
In  covenant  for  one  installment  of  the  price  of  land,  the  defendant  sets  up  and  tries  his  defence  on 
the  ground  of  a  failure  of  title ;  this  precludes  a  like  defence  in  an  action  for  a  second  installment- 
Kane  V.  Fisher,  2  Watts,  246,  252.  Assumpsit  for  use  and  occupation  for  two  years,  from  April  1, 
1829,  to  April  1, 1831.  Plea  in  bar  of  the  first  year's  rent,  that  under  the  demise  in  question,  which 
was  for  ten  years  from  the  15th  November,  1825,  at  $15  per  annum,  the  now  plaintiff  had,  in  re- 
plevin in  the  Herkimer  Common  Pleas  against  him  by  the  now  defendant,  avowed  the  taking  a  dis. 
tress  for  the  $75  due  the  1st  of  April,  1829,  as  rent  of  one  year  ending  on  that  day ;  that  to  this,  the 
now  defendant  pleaded  that  the  now  plaintiff  had,  in  the  article  of  demise  or  lease,  covenanted 
to  make  certain  improvements,  by  the  summer  of  1826,  which  he  had  omitted;  and  that  the  use 
and  benefit  of  the  premises  depended  on  that  improvement ;  that  the  now  plaintiff  replied  per- 
formance, traversing  that  the  use,  &o.,  depended  on  the  improvement ;  that  the  jury  found  non- 
performance, and  that  the  use  and  benefit  did  depend,  &;o.,  and  that  the  $15  was  not  due  as  rent, 
arrear,  &c. ;  whereon  judgment  was  rendered  for  the  now  defendant.  The  plea  averred  farther 
that  the  improvements  were  not  complete  on  the  1st  April,  1829,  or  at  any  time  before  the  1st 
April,  1830.  The  court  held  the  principle  of  the  plea  sound;  but  overruled  it,  as  answering  only 
a  part  of  the  plaintiff's  claim.  Etheridge  v.  Osbom,  12  "Wend.  399,  403.  See  the  case  of  Cist  v. 
Zeigler,  cited  amte. 

That  mere  matter  of  defence  involved  in  a  former  trial,  whether  in  fact  tried  or  not,  cannot 
be  made  the  subject  of  a  subsequent  suit  by  the  defendant,  we  saw  generally,  ante,  note 
265.  The  rule  was  very  plainly  illustrated  on  the  question  arising  as  to  the  effect  of  the 
judgment  of  an  inferior  court,  in  Walker  v.  Ames  (2  Cowen's  Rep.  428).  There,  the  plaintiff  had 
previously  been  sued  by  the  defendant  before  a  justice,  in  which  suit,  a  judgment  was  taken  by 
the  latter,  both  for  an  account,  and  a  note  given  upon  the  settlement  of  it ;  and  the  present  action 
was  brought  to  recover  back  money  collected  under  such  judgment.  The  Supreme  Court  say, 
this  cannot  be  allowed  that  the  now  plaintiff  should  have  defended  the  former  action,  and  thus 
cut  down  the  recovery  to  the  proper  sum ;  that  this  was  his  only  remedy,  and  they  liken  it  to 
the  case  of  a  receipt  of  payment  accidentally  lost,  by  which  a  defence  failed  at  the  former  trial, 
and  yet  the  money  could  not  be  recovered  back.  Marriott  v.  Hampton,  1  T.  R.  269.  See  the 
latter  case,  ante,  note  265  ;  and  in  connection  with  Walker  v.  Ames,  see  several  cases  cited  in 
the  same  note,  from  the  Massachusetts  Reports.  The  general  rule  was  apphed  to  an  inferior 
court  by  several  cases  cited  in  the  note  referred  to ;  and  also  in  Curtis  v.  Groat  (6  John.  Rep.  168). 
There,  after  a  suit  and  recovery  for  cutting  and  coaUng  wood,  the  defendant  sued  the  plaintiff  in 
trover  for  the  coal.  The  first  siut  was  held  a  bar.  And  see  Chambers  v.  Fatten,  1  Bail.  Rep. 
130;  and  Simkins  v.  Cobb,  2  Id.  130,  stated  ante,  note  289.  A  defence  before  a  justice  on  the 
ground  of  usury,  was  held  to  be  a  bar  to  relief  in  equity  on  the  same  ground ;  but  not  where  tlie 
defendant  appealed  to  the  Circuit  Court,  and  was  dismissed  for  the  insufficiency  of  the  appeal 
bond.  Cave  v.  Davis,  5  Monroe,  392,  394.  Creditors  are  deemed  parties  to  insolvent  proceed- 
ings for  the  discharge  of  their  debtor.  Now,  the  statute  sometimes  declares  that  certain  frauds 
on  the  side  of  the  debtor,  shall  render  a  discharge  void ;  such  frauds,  too,  as  the  creditors  might 
show  before  the  commissioner.  But  aside  irom  these,  the  whole  subject  is  res  judicata.  If  there 
were  other  frauds,  they  cannot  be  objected  collaterally,  any  more  than  a  fraudulent  matter  of 
defence  in  a  common  civil  action  could  be  objected  in  a  suit  to  enforce  the  judgment  rendered  in 
that  action.  M'Kinney  v.  Crawford,  8  Serg.  &  Rawle,  351,  353,  cited  and  approved  in  Coates  v. 
Roberts,  4  Rawle,  112  ;  Lester  v.  Thompson,  1  John.  Rep.  300. 

The  rule  is  moreover  illustrated  by  several  additional  cases  relating  to  courts  of  superior  juris- 
diction. The  vendee  sued  the  vendor  for  the  non-delivery  of  wheat,  recovering  the  full  value  of 
the  wheat,  though  only  a  nominal  sum  had  been  paid.  Although  the  measure  of  damages  was 
erroneous,  and  should  have  been  only  the  dill'erence  between  the  agreed  and  the  market  price  | 
yet  this  was  a  matter  of  defence :  and  on  the  defendant  turning  round  and  suing  the  plaintiffs. 
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held,  that  he  could  recover  nothing,  hut  was  totally  harred.  Dey  v.  Box,  9  Wend.  129.  After 
a  suit  and  recovery  for  goods  sold  and  delivered,  the  defendant  sued  the  plaintiff  for  a  non-deUvery 
of  the  same  goods.  The  first  suit  was  held  a  bar.  Smith  v.  Kelley,  2  HaU's  Rep.  N.  Y.  S.  C. 
21'!,  224,  225.  And  see  Britton  v.  Turner,  6  N.  H.  Bep.  481.  Where  a  suit  was  before  a  justice 
on  a  note ;  the  defence,  an  agreement  by  the  plaintiff  to  delay  payment  for  five  months ;  held, 
that  this  must  be  interposed  as  a  defence ;  and  whether  omitted  as  a  defence  in  an  action  on 
the  note,  or  offered  and  overruled,  a  cross  action  for  a  violation  of  the  agreement  was  barred- 
Pearl  V.  Wells,  6  Wend.  291.  Otherwise,  if  the  agreement  had  beenjjoi  to  sue  for  a  limited  time. 
Per  Walworth,  Ch.,  Id.  295.  The  defendant  suffered  judgment  by  default  against  him  on  a  note ; 
and  then  filed  his  bill  on  the  ground  that  the  note  was  given  on  a  condition  which  failed.  Belief 
was  refused,  the  court  saying  such  want  or  failure  of  consideration  was  a  good  defence  at  law. 
Rabun  v.  Shortridge,  2  Blackf  480.  A  party  is  sued,  and  the  consideration  money  paid  for  land 
recovered  back.  This  bars  a  bill  by  the  defendant  for  a  specific  execution  of  the  contract.  Curtis 
V.  Cisna's  Adm'rs,  1  Ham.  Rep.  425,  435. 

A  distinction  should,  however,  be  carefully  made  between  a  mere  matter  of  defence,  and  a  cross 
claim,  which  may  or  may  not  be  interposed  as  a  defence,  at  the  election  of  the  defendant  in  the 
former  action.  The  latter  generally  arises  under  the  statute  of  set-off  in  respect  to  courts  of 
record,  and  sometimes,  though  not  receivable  as  a  set-off,  it  may  come  in  -by  way  of  recoupment 
of  the  plaintiff's  damages.  Thus,  though  in  an  action  for  the  price  of  goods  sold,  the  defendant 
may  give  in  evidence  the  breach  of  a  warranty  in  these  particular  goods,  or  a  deceit  in  the  sale, 
and  so  defeat  the  action  in  whole  or  in  part  (Reab  v.  M'AUister,  8  Wend.  115  to  111,  and  the 
cases  there  cited) ;  yet  if  he  choose,  he  may  omit  this,  and  go  to  his  cross  action  for  the  damages, 
after  having  submitted  to  a  judgment  for  the  price.  Cook  v.  Mosely,  13  Wend.  277.  A  cove- 
nant not  to  sue  for  a  limited  time  is  no  defence.  The  remedy  is  a  cross  action  on  the  covenant. 
Pearl  v.  Wells,  6  Wend.  291,  295,  per  Walworth,  Ch.;  Winans  v.  Huston,  9  Wend.  471,  473, 
et  seq.,  and  cases  there  cited ;  Chandler  v.  Herrick,  19  Johns.  Rep.  129.  Where  part  performance 
of  a  special  contract  (e.  g.  to  work  for  a  year),  forms  the  ground  of  an  action  of  mdebitaius  as- 
sumpsit, subject  to  recoupment  to  the  extent  of  damage  for  the  breach  (as  it  does  in  New 
Hampshire),  it  seems,  the  defendant  may  at  his  election  waive  his  remedy  by  recoupment,  and 
bring  a  cross  action  for  the  damages ;  for  without  this  right,  however  much  he  may  have  been 
damnified,  he  cannot  recover  beyond  the  extent  of  the  plaintiff's  claim.  Britton  v.  Turner,  6 
N.  H.  Rep.  481.  And  see  Wadleigh  v.  Sutton,  6  N.  H.  Rep.  15.  The  plaintiff  gave  the  de- 
fendant a  negotiable  note,  under  an  agreement  that  he  would  receive  bank  bills  in  pay,  which 
were  tendered  and  refused ;  the  note  was  negotiated  and  a  recovery  had  against  the  plaintiff  by 
the  holder.  The  plaintiff  now  sued  the  defendant  for  his  act  in  refusing  the  bills  and  transferring 
the  note ;  who  pleaded  that  the  matter  was  litigated  in  the  suit  on  the  note :  this  plea  was  held 
bad,  because  it  did  not  show  that  judgment  in  that  suit  was  rendered  on  the  ground  that  the  facts 
were  not  sustained  in  evidence ;  for  the  evidence  might  have  been  rejected  in  that  suit  on 
various  grounds  not  applicable  to  this ;  and  so  the  merits,  in  truth  have  never  been  tried  there. 
Noyes  V.  Evans,  6  Verm.  Rep.  628,  630. 

As  to  the  case  of  set-off,  in  a  court  of  record,  we  have  seen,  ante  (note  265),  that  this  also 
forms  an  exception  to  the  general  rule ;  and  where  a  defendant  omits  to  avail  himself  of  this 
right,  he  may  stiU  recover  his  counter  demand  in  a  cross  action.  Not  so,  however,  where  the 
set-off  has  been  tried,  though  only  a  part  of  it  was  allowed ;  in  such  case  even  a  bill  in  equity 
for  the  residue  will  be  barred.  Reynolds  v.  Reynolds'  Adm'rs,  3  Hamm.  268.  In  New  York 
the  rule  is  different  with  respect  to  a  justice's  court  from  that  which  prevals  in  the  higher 
courts.  The  statute  relating  to  the  former  requires  a  set-off  of  certain  demands  the  first  oppor- 
tunity, and  the  defendant  is  barred  of  his  cross  action  by  the  mere  omission  (2  R.  S.  234,  et  seq.) ; 
a  fortiori,  if  it  be  introduced  and  tried ;  and  even  if  the  set-off  be  utterly  inadmissible,  yet  where 
it  is  in  fact  received  and  tried  on  the  merits  without  objection,  no  action  can  subsequently  be 
maintained  upon  it.  M'Lean  v.  Hugaren,  13  Johns.  Bep.  184 ;  King  v.  Fuller,  3'  Cain.  Bep.  152 ; 
Wilson  V.  Larmouth,  3  Johns.  Bep.  433.  Otherwise,  if  rejected  as  being  in  its  nature  inadmissi- 
ble because  not  due,  or  if  in  truth  due  and  yet  it  be  tried  and  submitted  to  a  jury  who  disallow 
it.  Bull  V.  Hopkins,  7  Johns.  Rep.  22 ;  Wolfe  v.  Washburn,  6  -Cowen's  Rep.  261 ;  Beebe  v.  Bull, 
12  Wend.  504.  The  duty  of  setting  off  demands  proper  for  that  purpose  is  enforced  with  great 
rigor,  and  the  omission  to  do  so  the  first  opportunity  will  generally  be  a  bar.    Serjeant  r.  Holmes 
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3  Johns.  Eep.  428  ;  M'Kei'raa  v.  Gardiner,  Id.  ISI.  In  Phinney  v.  Earle  (9  Johns.  Eep.  352),  it 
was  held  that  a  set-off  being  offered  in  a  justice's  court,  but  objected  to  as  inadmissible  and 
excluded  on  that  ground,  a  subsequent  action  lay  for  it.  A  fortiori,  if'  it  was  improper  matter 
of  set-off.  .. 

There  is,  in  New  Jersey,  also,  a  statute  like  that  in  New  York,  compelling  set-offs  in  a  jus- 
tice's court;  on  which  the  hke  rules  of  construction  prevail.  Henry  v.  Milham,  1  Green,  266. 
It  was  agreed,  in  this  ease,  that  if  the  plaintiff  had  before  suit  assigned  his  demand,  the  assignee 
would  be  held  the  real  party,  in  which  case  the  omission  to  set-off  against  the  nominal  plaintiff 
would  be  excused.     Id.  26*7. 

In  Massachusetts,  where  the  plaintiff  in  a  justice's  court  obtained  judgment  by  default  for  a 
balance,  crediting  the  defendant  for  certain  services  to  their  full  value ;  held,  a  bar  to  the  de- 
fendant's action  for  the  value  of  the  same  services,  though  his  action  was  brought  pending  the 
first  suit.  Briggs  v.  Richmond,  10  Pick.  391  to  397.  The  decision  goes  on  the  broad  ground 
that  the  balance  is  the  true  debt,  where  there  are  mutual  accounts ;  and  it  is  the  right  and  duty 
of  the  plaintiff  to  go  for  that  balance.  Shaw,  C.  J.,  in  a  very  able  opinion,  proves  this  on  several 
English  authorities,  with  reference  to  the  amount  for  which  a  party  may  be  held  to  bail ;  and 
he  shows  by  a  balance  of  English  authority  that  an  action  for  a  malicious  arrest  and  holdmg  to 
bail  will  lie,  where  such  balance  is  willfully  disregarded ;  and,  as  he  remarks,  the  Supreme  Ju- 
dicial Court  in  Massachusetts  recognized  the  same  doctrine  in  Pierce  v.  Thompson  (6  Pick.  196), 
He  slightly  adverts  to  the  limitation  of  a  justice's  jurisdiction  as  fortifying  the  reasoning  in  the 
particular  case ;  but  there  is  no  Massachusetts  statute.  It  seems,  hke  that  in  New  York,  tying  up 
the  litigation  of  the  cross  account  to  the  action  first  brought.  None  of  the  Enghsh  cases,  we 
suspect,  nor  any  others  of  which  we  are  aware,  carry  this  right  of  ex  parte  set-off  to  the  extent 
of  maintaining  a  bar.  Nor  does  the  case  we  are  upon  go  farther  than  to  erect  a  bar  where  the 
plaintiff  actually  credits  the  entire  demand.  See  Minor  v.  Walter,  17  Mass.  Eep.  238,  stated 
ante,  note  265,  and  several  other  cases  following  it  there. 

We  have  incidentally  noticed  several  cases  where  equity  has  refused  to  relieve  as  to  matter  of 
defence  barred  at  law.  Equity  will  sonietimes  relieve  where  the  matter  was  rendered  unavaila^ 
ble  at  law  by  fraud,  accident,  or  mistake.  Thus,  the  defence  of  usury  being  interposed  before  a 
justice,  failed ;  and  so  did  an  appeal  from  him,  owing  to  an  accidental  informahty  in  prosecuting 
it;  yet  chancery  relieved.  Cave  v.  Davis,  5  Monroe,  392,  394.  In  Lucas  v.  Curry's  Ex'rs  (2  Bail. 
406),  it  was  said  by  Harper,  J.,  that  where  the  principal  in  an  administration  bond  submits  to  a 
decree  for  account  in  the  Orphan's  Court  in  fraud  of  the  surety,  the  latter  may  be  relieved  in 
equity.  An  account  taken  in  a  probate  court  and  a  decree  thereon  (though  declared  by  statute 
to  be  final  and  conclusive),  was  impeached  in  equity  on  the  ground  that  the  administrator  had 
fraudulently  suppressed  a  credit.  Pratt  v.  Northam,  5  Mason,  96, 103.  The  Court  of  Chancery 
in  one  case  reheved,  where  at  the  time  of  the  former  suit  at  law  the  matter  was  holden  unavail- 
able there,  and  so  failed  as  a  defence,  though  the  couns  of  law  afterwards  changed  their  ground. 
It  was  the  common  case  of  a  fraudulent  release  obtained  from  the  assignor  of  a  chose  in  action 
after  notice.  At  the  time  of  trial,  the  course  of  the  law  courts  was  to  refuse  such  an  answer  to 
a  release ;  and  a  biU  was  subsequently  filed  to  avoid  it.  After  the  bill  waa  filed,  the  courts  of 
law  adopted  a  different  rule,  holding  that  a  fraud  might  be  shown  in  their  courts;  yet  dmncery 
relieved.  Dana  v.  Hall,  1  Aik.  252,  and  Hall  v.  Dana,  2  Id.  381.  For  the  rule  as  finally  settled 
at  law  in  Vermont,  see  Strougv.  Strong,  2  Aik.  373.  A  party  was  relieved  in  equity,  against  a 
judgment  at  law,  on  the  ground  that  he  had  not  come  to  a  knowledge  of  his  defence  until  after 
the  judgment  was  rendered  against  him.  Hubbard  v.  Hobson,  1  Breese,  147,  149.  So,  though 
he  knew  of  the  defence,  but  not  of  the  proof,  till  after  judgment  and  when  a  bill  of  discovery 
would  have  been  therefore  useless.  Lewis  v.  Brooks,  6  Yerg.  167,  184.  A  bond  was,  by  mis- 
take, drawn  so  as  to  bind  the  agent  personally  instead  of  his  principal ;  on  which,  after  plead- 
ing the  mistake,  a  recovery  was  had  at  law  against  the  agent's  executor.  Held  that  he  was  re- 
lievable  in  equity;  for  the  mistake  was  not  available  at  law,  though  otherwise  in  equity.  Lind- 
ley  V.  Cravens,  2  Blackf.  426.  So  of  any  mistake  in  the  frame  of  a  sealed  instrument;  as  by 
omitting  a  proviso,  by  which  the  agreement  is  to  become  void.  Burchet  v.  Faulkner,  1  Dana 
99,  100.  The  nominal  plaintiff  being,  at  law,  incompetent  in  New  York  as  a  witnei  for  the 
defendant  (ante,  note  19,  Vol.  I),  and  he  being  the  only  person  by  whom  the  defence  could  be 
established,  it  was  held,  that  the  defendant  might  have  relief  in  equity  by  filing  his  bill  after 
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verdict  and  reviewing  the  matter  tried,  inasmuch  as  the  party  would  he  competent  according  to 
the  law  of  evidence  in  that  court.  Norton  v.  Woods,  5  Paige,  249.  If  the  facts  constituting 
a  legal  defence  to  an  action  at  law  can  only  be  established  by  a  discovery  from  the  plaintifif,  and 
the  defendant  can,  by  the  aid  of  such  discovery,  avail  himself  of  such  defence  at  law,  he  should 
resort  to  that  mode,  or  he  may  be  precluded  by  the  judgment.  But  in  cases  of  that  kind,  chan- 
cery may,  if  a  satisfactory  excuse  is  shown  for  not  resorting  to  a  bill  in  the  first  instance,  grant 
relief  even  after  judgment.  Id.  The  general  rule  is,  that  matter  constituting  a  defence  at  law 
must  be  used  there,  and  if  a  party  omits  to  do  so,  chancery  will  not  relieve.    Id. 

The  doctrines  of  this  head  will  be  found  still  farther  illustrated  by  many  of  the  cases  cited 
smpra,  on  the  general  question  how  far  chancery  will  relieve  in  a  matter  already  tried  at  law. 

In  identifying  the  point  or  subject  matter  of  the  former  and  present  suit,  we  are  frequently 
driven  to  a  consideration  of  the  apportionment,  or  splitting  up  of  demands,  a,  doctrine  which  we 
lool^ed  into  ante,  note  264,  et  seq.  This  practice  is  more  common  where  courts  are  limited  la 
their  jurisdiction  to  small  amounts.  In  these  the  suitor  finds  less  delay  and  expense,  two  objects 
which  are  often  of  such  importance  as  to  countervail  considerable  sacrifice  in  the  principal 
demand.  Courts,  therefore,  both  in  England  and  this  country,  allow  him  to  sue  on  a  demand  of 
any  amount  in  truth,  provided  he  will  claim  upon  it  a  sum  within  the  jurisdiction.  Barnes  v. 
Winlcler,  2  Carr.  &  Payne,  345,  Cor.  Abbot,  C.  J. ;  Tuttle  v.  Maston,  1  John.  Oas.  25  ;  Cahill  v. 
Dolph,  Id.  333 ;  Putnam  v.  Shelop,  12  John.  Kep.  435 ;  Boomer  v.  Laine,  10  Wend.  525 ;  Lewis 
V.  Spencer,  12  Id.  139.  Contra,  in  South  CaroUna,  as  to  a  demand  on  a  promissory  note.  Simp- 
son V.  M'Million,  1  Nott  &  M'Cord,  192 ;  Bent's  Ex'r  v.  Graves,  3  M'Cord's  Rep.  280.  But  in 
assumpsit  where  the  plaintiff  sued  for  services  on  a  quantvmn  meruit,  the  same  rule  was  held  as 
in  England  and  New  Tork,  Goldth waite  v.  Dent,  3  M'Cord,  265.  But  see  Wells  ads.  Reynolds, 
1  Const.  Rep.  So.  Car.  478.  And  in  trover,  the  plaintiff  may  relinquish  a  portion  of  his  rightful 
claim  and  so  bring  his  suit  within  the  inferior  jurisdiction.    Huff  v.  Huff,  2  Bail.  Hep.  456. 

The  motive  above  adverted  to,  added  to  circumstances  which  are  common  to  all  jurisdictions, 
such  as  a  partial  failure  of  proof;  and  a  consequent  withdrawal  of  the  demand  pro  tanto,  the 
virtual  though  not  express  inclusion  of  the  present  matter  in  the  former  record,  &c.,  have  made 
this  head  of  apportionment  a  more  common  topic  of  investigation  in  conaeetion  with  inferior  than 
with  the  higher  courts.  In  all,  however,  the  principle  is  precisely  the  same ;  you  shall  not  evade 
the  bar  for  the  residue,  by  alleging  that  you  have  before  litigated  but  a  portion  of  what  is  deemed 
an  integral  demand,  whether  it  sound  in  contract,  a  private  wrong,  or  public  crime,  and  whether 
it  be  matter  in  action  or  defence.  And  as  in  the  note  just  referred  to  we  cited  authorities  com- 
mon both  to  the  superior  and  inferior  courts,  we  .shall  here  do  no  more  than  follow  out  the  cases 
there  put  by  additional  instances  of  indiscriminate  application. 

In  a  case  where  a  demand  might  have  been  separated  and  withdrawn,  yet  going  to  the  jury 
among  others,  though  without  any  proof,  and  being  therefore  disallowed,  the  remedy  by  subse- 
quent suit  was  held  to  be  barred.  Irwin  v.  Knox,  10  John.  Rep.  365,  wrongly  cited  ante,  in 
these  notes,  as  11  John.  A  plaintiff  may  withdraw  one  independent  disconnected  claim  before  a 
justice,  at  any  time  before  it  is  finally  submitted;  which  will  secure  his  subsequent  action  for  so 
much.  Ante,  note  264 ;  Louw  v.  Davis,  13  John.  Rep.  227.  And  it  is  inferable  from  what 
was  said  in  Phinney  v.  Earle  (9  John.  Rep.  352),  that  even  if  not  otherwise  warranted  in  with- 
holding it,  if  it  be  objected  to  as  inadmissible  by  the  defendant,  and  rejected  on  that  ground,  a 
subsequent  action  shall  not  be  barred.  But  a  late  case  in  the  King's  Bench  will  show  that  the 
courts  are  jealous  of  allowing  the  creditor  to  bring  separate  suits,  even  for  items  apparently  dis- 
connected. The  defendant  had  been  the  plaintiff's  steward,  and  had  from  time  to  time  before 
April,  1822,  received  at  different  periods  on  sales  of  timber  £3,400;  and  in  June  following,  two 
other  sums.  In  August,  1822,  the  plaintiff's  agent  investigated  the  defendant's  accounts,  and 
found  due  from  him  £7,000,  including  everything,  except  £46  not  then  known  to  have  been 
received  by  the  defendant.  The  plaintiff  sued  in  an  inferior  court,  laying  his  damages  at  £4,000  ; 
had  judgment  by  default,  and  a  summary  assessment  of  damages  and  judgment  were  taken  by 
his  agent  for  £3,400,  because  the  defendant,  as  the  agent  then  thought,  had  not  any  property 
exceeding  that  sum.  This  was  held  a  bar  to  a  subsequent  action  as  to  all  except  the  £46. 
The  court  considered  the  proceeding  equivalent  to  a  submission  of  the  other  items  to  a  jury. 
Bagot  V.  Williams,  3  Barn.  &  Cress.  235.  Where  a  suit  is  brought  for  a  divorce,  with  or  without 
allowance  of  alimony,  no  subsequent  suit  lies  for  alimony,  or  for  increase  of  alimony :  the  matter 
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should  have  been  Utigated  in  the  divorce  suit,  the  decree  in  which  is  final.  An  original  suit 
does  not  lie  for  alimony;  it  is  only  incident  to  a  suit  for  divorce.  Fisohli  v.  Fischli,  1  Blackf. 
360.  And  this  though  the  divorce  were  in  a  foreign  state,  and  the  defendant  has  property  lying 
in  the  state  where  the  second  suit  is  instituted.     Id. 

We  made  the  remark  ante  (note  264),  that  the  plaintiff  may  bring  separate  suits  where  his 
demand  is  divisible.  An  obvious  instance  is,  where  A.  promised  to  save  B.  harmless  of  three 
several  promissory  notes  of  less  than  $100  each  (a  Vermont  justice's  jurisdiction),  payable  in 
three  successive  years.  A.  failed,  and  B.  was  obliged  to  pay  the  notes  as  they  fell  due ;  B.  in 
Vermont  was  allowed  to  recover  before  a  justice  for  each  successive  demand  as  it  became  due, 
upon  each  successive  payment  by  him;  and  one  recovery  was  held  no  bar  to  the  others.  Hos- 
ford  V.  Foote,  3  Verm.  Rep.  391,  393.  It  is  likened  to  the  case  of  a  note  payable  by  install- 
ments. See  Badger  v.  Titcomb,  15  Pick.  409,  413,  414.  So  where  A.  became  indebted  to  B. 
less  than  40s.  (the  jurisdiction  of  the  County  Court  in  England)  for  carriage  of  goods,  and  less 
than  40s.  for  like  carriage  one  month  after ;  B.  sued  for  each  separately  in  the  County  Court. 
Held  distinct  debts ;  and  prohibition  refused.  Rex  v.  Sheriff  of  Hertfordshire,  1  Barn.  &  Adolph, 
5'!2.  In  this  case  two  decisions  were  cited  from  1  Ventr. ;  viz :  Anon.  65,  and  Girling  v.  Alders, 
73 ;  where  it  was  held  that  such  demands  should  not  be  severed.  Such  severance  was  said,  in  Girl- 
ing V.  Alders,  to  be  in  fraudem  legis,  to  give  the  County  Court  jurisdiction ;  and  prohibition  was 
granted  for  that  reason.  No  attention,  however,  was  paid  in  the  principal  case  to  these  authorities. 
If  the  contract  were  entire,  it  was  held  that  it  could  not  be  severed  in  fraud  of  the  King's  Court,  as 
early  as  the  Year  Book,  19  H.  VI,  55  ;  and  a  prohibition  was  then  granted  in  such  a  case.  See 
the  South  Carolina  cases  cited  supra.  A  singular  illustration  is  put  in  the  anonymous  case  from 
Ventris,  "  that  if  a  man  at  divers  times  steals  things,  all  which  amount  to  above  12d.  [the  meas- 
ure of  petit  larceny]  it  is  felony  capital,"  [grand  larceny.]  Girling  v.  Alders  is  reported  in  2 
Keb.  61f,  by  the  title  of  Girling  v.  Aldas.  It  there  appears  to  be  a  case  of  splitting  an  entire 
account  into  several  items,  like  some  of  the  decisions  cited  ante  (note  264),  from  the  New  York  and 
Connecticut  reports.  The  whole  case  is  thus:  "  Coleman  opposed  a  prohibition  to  the  honor  of 
ale,  on  spUtting  of  actions  because  the  party  was  insolvent,  and  the  contracts  really  several  and  seve- 
ral deliveries  of  ale,  by  Maltster  to  Alewife ;  sed  non  aUocaior ;  but  per  Curiam :  a  prohibition  must 
be  awarded.    If  the  causes  may  6e  joined  in  one  action,  they  must ;  and  a  prohibition  was  awarded." 

In  Badger  v.  Titcomb  (15  Pick.  Rep.  409),  the  defendant  being  the  keeper  of  an  ofBce  for  pro- 
curing crews  for  vessels,  contracted  with  the  plaintiff  to  pay  the  latter  a  certain  sum  for  each 
man  shipped,  and  to  repay  certain  advances  to  be  made  by  the  plaintiff;  the  plaintiff  sued  to  re- 
cover the  stipulated  amount  for  men  shipped  at  different  times,  and  also  for  moneys  advanced 
pursuant  to  the  agreement.  The  defence  was,  that  after  the  demands  sued  for  were  due,  the 
plaintiff  had  recovered  in  a  former  suit  for  similar  items  accruing  under  the  same  contract.  But 
it  was  held  that  the  first  suit  was  no  bar;  that  though  the  agreement  was  entire,  the  performance 
was  several,  and  that  each  breach  of  the  defendant's  promise  would  support  a  distinct  action  of 
assumpsit.  It  was  conceded  by  Wilde,  J.,  who  delivered  the  opinion,  that  the  case  of  Guernsey 
v.  Carver,  (8  Wend.  492  cited  ante,  note  264),  if  rightly  decided,  would  maintain  the  defence ; 
but  he  denied  that  a  running  account  for  goods,  money,  &c.,  accruing  at  various  times,  and  all 
due,  would  constitute  an  entire  demand,  unless  there  was  some  express  or  implied  agreement  to 
that  effect ;  and  in  respect  to  Guernsey  v.  Carver,  where  this  was  held,  he  says :  "  We  know  of 
no  principle  of  law,  nor  of  any  other  decided  case,  on  which  that  decision  can  be  sustained." 
But  see  the  cases  cited  supra,  together  with  those  cited  anie,  note  264.  Guernsey  v.  Carver 
stands  directly  supported  by  a  still  more  recent  case  in  the  same  court.  Stevens  v.  Lockwood, 
13  Wendell,  644.  Again:  the  defendant  bought  of  the  plaintiff  several  lottery  tickets,  whidl 
were  dehvered  by  separate  agents  of  the  plaintiff,  at  the  different  offices  occupied  by  them,  and 
at  different  times.  Two  separate  suits  by  summons  were  simultaneously  brought  for  the  price  of 
each,  before  the  same  justice.  The  trial  and  recovery  first  had,  though  but  for  the  tickets  sold  at 
one  office,  were  held  a  bar  to  a  recovery  in  the  other  suit.  And  per  Nelson,  J. :  "  The  sphtting 
up  of  smaU  demands  to  multiply  suits,  is  strongly  discountenanced  by  this  court  It  is  unneces- 
sary and  oppressive."  Colvin  v.  Corwin,  15  Wend,  557,  559.  The  case  of  Markham  v.  Middle- 
ton  (2  Strange,  1259),  seems  also  to  have  been  regarded  by  learned  judges  as  maintainiug  that  a 
running  account  of  various  items,  but  all  due,  was  an  entire  demand  not  severable  °See  per 
Kenyon,  C.  J.  in  Seddon  v.  Tutop,  6  T.  R.  609 ;  per  Spencer,  J.,  in  Philips  v.  Beriok  '  16  Jolm. 
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Eep.  140,  141 ;  per  Savage,  C.  J.,  in  Stevens  v.  Lockwood,  mpra.  See,  also,  Avery  v.  Fitch,  4 
Conn.  Eep.  362.  If  a  part  even  of  an  entire  account,  in  an  action  of  book  debt  for  tlie  wholei 
be  rejected  because  it  is  not  due,  another  action  lies  for  it.  M'Laughlin  v.  Hill,  6  Term.  Rep.  20. 
The  plaintiff  sued  and  declared  in  debt  for  rent  and  for  money  had  and  received;  and  furnished 
a  particular  under  the  last  count  for  the  proceeds  of  stone  converted  by  the  defendant.  The 
plaintiff  then  sued  in  trover  for  the  stone :  and  in  the  first  action  took  a  verdict  for  the  rent  only, 
and  this  was  held  no  bar  to  the  action  of  trover.    Hadley  v.  Green,  2  Tyr.  300. 

The  rule  as  to  severing  an  entire  demand  is  equally  applicable  to  matter  introduced  by  way  of 
defence.  A  man  agrees  with  you  to  labor  for  a  year.  He  works  out  half  _liis  time  and  sues  and 
recovers,  as  he  may  do  in  some  courts,  subject  to  your  damage  for  the  breach.  You  may  elect  to 
defend  the  first  suit  by  showing  damage  to  the  extent  of  his  claim ;  but  you  can  recover  no  more, 
and  are  thus  concluded  as  to  your  entire  claim.  "Whereas,  if  you  allow  him  to  take  a  verdict  to 
the  fuU  value  of  his  labor  in  the  abstract,  you  may  afterwards  sue,  and  recover  for  your  whole 
damage,  though  it  exceeded  the  value  of  his  labor.  Britton  v.  Turner,  6  N.  H.  Eep.  481.  And 
see  Wadleigh  v.  Sutton,  6  N.  H.  Eep.  15. 

The  prohibition  against  instituting  several  prosecutions  for  crimes  of  the  Uke,  or  of  different 
grades,  founded  upon  the  same  transaction,  is  referable  to  this  principle  forbidding  several  actions 
for  the  same  demand.  "  If  in  civil  cases  the  law  abhors  a  multiplicity  of  suits,  it  is  yet  more 
watchful  in  criminal  cases  that  the  crown  shall  not  oppress  the  subject,  or  the  government  the 
citizen  by  unreasonable  prosecutions."  Per  Drake,  J.,  in  State  v.  Cooper,  1  Green's  Eep.  375.  In 
State  V.  Inglis  (2  Hayw.  Eep.  4),  A.  had  been  indicted  and  convicted  of  an  assault  and  battery 
upon  B.,  and  afterward,  he  was  prosecuted  along  with  others  for  a  riot,  and  for  beating  and  im- 
prisoning B. ;  both  offences  grew  out  of  the  same  transaction,  and  the  former  suit  being  relied  on 
by  A.,  it  was  held  a  bar.  "  The  state,"  say  the  court,  "  cannot  divide  an  offence  consisting  of 
several  trespasses  into  as  many  indictments  as  there  are  acts  of  trespass  that  would  separately 
support  an  indictment,  and  afterwards  indict  for  the  oSence  compounded  of  them  all ;  as,  for  in- 
stance, first  indict  for  the  assault,  then  for  a  battery,  then  for  imprisonment,  then  for  riot,  then 
for  mayhem,  &c. ;  but  upon  an  indictment  for  any  of  these  offences,  the  court  will  inquire  into  the 
concomitant  facts,  and  receive  information  thereof,  by  way  of  aggravating  the  fine  or  punishment, 
and  will  proportion  the  same  to  the  nature  of  the  offence  as  enhanced  by  aU  these  circumstances, 
and  no  indictment  will  afterwards  lie  for  any  of  these  separate  facts  done  at  the  same  tune."  Id- 
p.  5.  So  as  to  a  former  conviction  under  like  ou*cumstanoes.  Commonwealth  v.  Kinney,  2  Virg. 
Cas.  139.  The  reporter  (Id.  p.  140)  adds,  by  way  of  note,  as  follows :  "  In  this  case,  the  court 
was  of  opinion,  that  as  the  inferior  offence  of  an  assault  and  battery  was  included  in  the  higher 
offence  of  a  riot,  and  constituled  a  part  of  it,  and  the  commonwealth  had  already  elected  to  in- 
dict, and  had  actually  convicted  the  defendant  of  that  inferior  offence,  it  was  barred  from  prose- 
cuting the  defendant  for  the  higher  offence  ;  for  if  this  proceeding  were  allowed,  then  the  defend- 
ant, having  been  already  fined  and  imprisoned  for  the  battery,  might  be  again  placed  in  peril  of 
another  fine  and  imprisonment  for  a  riot,  of  which  the  battery  of  which  he  had  before  been  con- 
victed, was  a  part,  and  perhaps  the  chief  part. 

"  An  acquittal  of  manslaughter  will  bar  a  future  prosecution  for  murder.  1  Chitty,  455,  456 ; 
2  Hale,  246.  And  an  acquittal  of  murder  is  a  bar  to  an  indictment  for  petty  treason.  Poster, 
329.  And  I  presume,  by  parity  of  reasoning,  a  conviction  of  manslaughter  will  bar  a  prosecution 
for  murder,  and  a  conviction  of  murder  a  prosecution  for  petit  treason ;  for  the  plea  of  bail/refois 
convict  depends  on  the  same  principle  with  the  plea  of  autrefois  acquit.    1  Chitty,  461. 

"  In  cases  of  this  kind,  where  two  grades  of  offence  are  the  result  of  the  same  act,  it  would 
seem  that  the  attorney  for  the  commonwealth  should  either  begin  with  the  higher,  and  on  failure, 
prosecute  for  the  lower,  or  unite  both  offences  in  the  same  indictment,  under  separate  counts. 
Thus  the  three  defendants  might  have  been  indicted  for  riot  and  beating  a  man.  If  convicted, 
their  punishment  covers  the  whole  ground,  and  they,  or  either  of  them,  cannot  be  indicted  for 
the  battery  alone.  If  acquitted,  however,  they  could  not  plead  autrefois  acquit  to  a  second  in- 
dictment charging  them  with  the  battery,  because,  although  they  might  not  be  guilty  of  a  riot, 
yet  they,  or  some  of  them,  might  be  guilty  of  the  inferior  offence.  See  2  Leach,  116,  Vander- 
comb's  Case;  and  2  Bast's  C.  L.  519.  But  the  better  way  is  to  charge  the  battery  ui  the  same 
indictment  with  the  riot,  under  separate  counts ;  there  is  no  doubt  that  several  misdemeanors 
may  be  joined  in  the  same  indictment.     1  Chitty,  254;  2  Chitty,  489,  note.''    Id. 
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The  above  diatinotion  of  the  learned  reporter  between  a  conviction  and  acquittal,  must  depend 
on  the  question  whether  the  indictment  for  the  higher  offence  necessarily  involve  the  lower.  If 
it  do,  then  no  matter  whether  the  result  were  a  conviction  or  acquittal ;  the  whole  ground  was 
covered,  and  shall  not  be  gone  over  again  in  whole  or  in  part.  To  warrant  the  trial  for  the  battery,' 
after  acquittal  of  the  riot,  we  must  first  learn  that  there  cannot  be  a  conviction  of  the  former 
under  a  simple  indictment  for  the  latter ;  tor  then,  in  respect  to  the  verdict  of  acquittal,  we  can- 
not see  that  the  whole  ground  was  covered,  though  it  would  be  by  a  verdict  of  conviction.  See 
ante,  in  this  note. 

The  severance  of  the  subject  matter  in  any  form,  and  prosecuting  for  part,  followed  by  a  trial 
on  the  merits,  equally  bars  the  whole.  A  criminal  has  in  his  possession  forged  bank  bUls  on  dif- 
ferent banks,  with  intent  to  pass  them.  He  is  indicted  and  tried  for  the  intent  in  respect  to  one 
of  the  bills ,  the  whole  being  an  entire  offence,  this  will  bar  another  indictment  in  respect  to  any 
other  of  the  bills,  though  on  a  bank  different  from  the  first.  State  of  Connecticut  v.  Benham,  T 
Conn.  Eep.  414.  The  decision  is  ably  maintained  in  argument,  and  illustrated  by  several  author- 
ities from  the  English  books,  by  Williams,  J.,  who  delivered  the  opinion  of  the  court  (Id.  417, 
418),  thus :  "It  has  been  decided  that  a  person  indicted  for  stealing  nine  one  pound  notes,  may 
be  convicted  upon  proof  of  stealing  only  one.  Rex  v.  John,  3  Mau.  k  Selw.  539,  548  ;  Eex  v. 
Clark,  1  Brod.  &  Bing.  413.  There,  the  substance  of  the  offence  is  stealing  notes.  Here,  the 
substance  of  the  offence  is  having  in  possession  counterfeit  bills  or  notes.  Tbe  number  may  add 
to  the  evidence  of  guilt,  but  not  to  the  number  of  the  offences.  In  an  action  for  the  penalty  for 
insuring  tickets  in  a  lottery,  where  ten  tickets  were  insured  at  one  and  the  same  time.  Lord  Ken- 
yon  held  that  but  one  penalty  could  be  recovered.  Holland,  q.  t.  v.  Dufiin,  Peake's  Gas.  58," 
&G.  A  plea  of  a  former  acquittal  for  the  defendant,  for  an  assault  and  battery,  by  a  justice  of  the 
peace,  was  held  a  sufficient  bar  to  an  indictment  alleging  the  same  offence  with  the  additional  ag- 
gravating circumstance  of  the  plaintiff's  life  having  been  thereby  endangered.  Conunon  wealth 
V.  Cunningham,  13  Mass.'  Eep.  245.  Where  there  was  an  assault  and  battery  upon  A.  and  B.  by 
the  same  stroke,  and  the  offender  was  legally  convicted  of  the  offence  upon  one,  held  that  this 
barred  a  prosecution  for  the  offence  upon  the  other.  State  v.  Damon,  2  Tyl.  Eep.  390.  The 
prisoner  had  been  indicted  and  tried  for  the  murder  of  Mary  Anne  Condon,  and  convicted  of 
manslaughter.  He  had  before  been  tried  for  the  murder  of  Mary  Cormack,  and  convicted  of  man- 
slaughter, and  received  the  benefit  of  clergy.  The  deaths  of  both  proceeded  from  the  same  act ; 
but  Mary  Anne  Condon  was  not  dead  at  the  time  of  the  first  trial.  Yet  held,  that  the  first  al- 
lowance of  clergy  protected  the  prisoner  against  the  second  trial.  Eex  v.  Jennings,  Russ.  &  Ry. 
388.  In  Eex  v.  Smith  (3  Carr.  &  Payne,  412),  two  indictments  for  the  same  offence  havmg  been 
found,  one  charging  it  capitally,  and  the  other  as  a  misdemeanor,  the  prosecution  was  put  to  elect 
which  it  would  go  upon ;  and  an  acquittal  was  directed  as  to  the  other.  "  Under  tlie  numerous 
British  statutes,  imposing  severe  penalties,  and  even  taking  away  the  benefit  of  clergy  from  lar- 
cenies perpetrated  under  certain  specified  circumstances,  it  is  the  practice  to  indict  the  crime, 
with  all  its  aggravations  under  the  statute ;  and  if  the  aggravating  circumstances  are  not  proved, 
to  convict  of  the  simple  larceny  only.  I  have  met  with  no  instance  of  an  attempt  on  the  part  of 
the  crown,  after  indicting  for  a  simple  larceny,  and  establishing  that,  to  proceed  by  another  in- 
dictment to  establish  the  higher  ofience."  Per  Drake,  J.,  in  State  v.  Cooper,  1  Green's  Rep.  375. 
A  man  was  convicted  of  arson,  in  burniug  S.'s  dwelling-house.  In  doing  so,  he  caused  the 
death  of  H.,  who  was  burned  in  the  house ;  for  which  murder  he  was  indicted;  but  being  ar- 
raigned, he  pleaded  autrefois  acquit,  or  rather  the  whole  matter  specially,  which  was  allowed  as 
a  good  plea  in  bar  of  the  indictment  for  the  higher  crime.  Drake,  J.,  said,  the  proper  course 
would  have  been  to  have  indicted  him  for  the  murder,  laying  the  means  to  have  been  by  tlie 
arson,  in  which  case  he  might  have  been  acquitted  of  the  former  and  convicted  of  the  latter, 
and  so  the  whole  offence  have  been  expressly  covered.  But  he  should  not  be  deprived  of  his 
plea,  because  the  state  choose  to  indict  and  convict  him  for  the  inferior  offence,  the  evidence  as 
to  both  being  identical.  He  likens  the  case  to  burglary  and  stealing,  and  a  conviction  of  the 
latter,  which  he  says  shall  bar  an  indictment  for  the  former.  State  v.  Cooper,  1  Green's  Rep 
361,  372,  374. 

In  New  York  there  are  some  statute  provisions  allowing  conviction  of  an  inferior  degree  of 
the  offence  indicted,  but  forbidding  the  conviction  of  an  assault  with  intent  to  commit  the  crime, 
or  of  an  attempt,  when  it  shall  appear  that  the  crime  was  actually  perpetrated.     2  E.  S.  702, 
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§§  26,  27.  The  28th  aeotiou  (p.  702i  declares  the  conviction  or  acquittal  on  a  charge  of  one  de- 
gree of  crime,  a  bar  to  prosecutions  for  any  other  degree,  or  for  any  attempt  to  commit  the 
same  or.  any  other  degree. 

There  are  certain  decisions  which  it  is  difiScult  to  reconcile  with  the  above  doctrine.  Such 
seems  to  be  the  case  of  Bailey  v.  Taylor  i2  Bail.  Rep.  49,  stated  aiiie.,  in  this  note),  where  it  was 
held  that  if  one  act  comprise  the  requisite  ingredients  of  two  offences,  the  defendant  may  be 
prosecuted  successively  for  each.  And  see  The  State  v.  Yancey,  1  N.  Car.  Law  Repos.  519, 
stated  ante,  in  this  note.  So  also  with  respect  to  the  case  of  The  Commonwealth  v.  Roby  (12 
Pick.  496),  where  it  was  held  that  a  conviction  for  an  assault  with  intent  to  commit  murden 
could  in  no  case  be  pleaded  in  bar  to  an  indictment  for  the  murder  itself.  See  this  case  cited 
and  commented  upon  ante. 

Other  eases  come  in  as  exceptions  to  the  rule.  Thus,  if  A.  steals  the  goods  of  B.,  and  on  the 
next  day  steals  the  goods  of  C. ;  and  D.  becomes  the  receiver  of  all,  at  the  same  time  and  by  one 
act ;  a  conviction  for  receiving  the  goods  stolen  from  A.  is  no  bar  to  another  indictment  for  re- 
ceiving the  goods  stolen  from  C.  For  the  guilt  of  the  accessory  has  relation  to  the  crime  of  the 
principal,  and  as  the  latter  has  committed  two  offences,  so  has  the  former.  Commonwealth  v. 
Andrews,  2  Mass.  Rep.  409. 

The  admissibility  of  a  former  judgment  or  proceeding  will  depend  on  its  relevancy.  This  is 
implied  in  all  the  cases  showing  how  far  and  for  what  purposes  a  former  suit  shall  bar  or  prer 
elude.  The  point  has  been  more  obviously  involved  in  certain  cases  where  the  former  suit  was 
offered  as  a  Uuk  in  a  chain  of  proofs,  or  as  a  circumstance  from  which  to  infer  particular  facts ! 
and  in  this  light,  the  decisions  we  shall  notice  are  somewhat  allied  to  those  where  judgments, 
Ac,  inter  alios,  have  been  offered  to  prove  rem  ipsam,  for  which  see  our  next  succeeding  note. 

The  record  of  a  judgment  confessed  by  a  tenant  to  his  landlord  for  rent,  was  admitted  in  favor 
of  the  latter  to  show  that  the  fonner  had  recognized  the  relation  of  landlord  and  tenant.  Weid- 
ner  v.  Foster,  2  Pennsylv.  Rep.  23.  The  record  in  a  suit  may  also  be  received  as  a  circumstance 
that  the  plaintiff  intended  to  appropriate  certain  payments  to  other  demands  against  the  defend- 
ant. Peters  v.  Anderson,  5  Taunt.  596.  The  record  of  a  former  suit  In  a  one  hundred  dollar 
court,  showing  a  suit  brought  and  discontinued  by  the  plaintiff,  will  not  be  received  against  him, 
from  which  to  infer  that  his  demand  does  not  exceed  that  sum.  Sweigart  v.  Berk's  Adm'r,  8 
Serg.  4  Rawle,  299.  Nor  is  a  judgment  obtained  by  the  plaintiff's  assignee  for  interest  on  a 
bond,  relevant  to  show  a  payment  of  interest  in  fact ;  or  as  conclusive  to  prove  such  payment.  Id. 
So  a  judgment  by  default  in  an  inferior  court,  in  a  cause  removed  by  habeas  corpus,  and  tried  in  a  su- 
perior court,  is  no  evidence  whatever  against  the  defendant.    Bettings  v.  Firby,  i  Man.  &  Ryl.  567. 

It  has  before  been  shown  that  the  case  of  Vooght  v.  Winch,  stated  by  our  author  in  the  text, 
was  erroneous  in  assuming  that  the  defendant  there,  could,  under  the  circumstances,  have  availed 
himself  of  the  former  verdict  by  pleading  it  as  an  estoppel.  Ante,  note  268.  To  this  extent,  Mr. 
Starkie  also,  in  the  later  editions  of  his  treatise,  pronounces  the  opinion  in  that  case  an  obiter  dic- 
tum, and  doubts  its  soundness.     2  Stark.  Bv.  706,  note  c  (6th  Am.  ed.). 

In  our  note  above  referred  to,  we  ventured  to  say  that  a  former  verdict  and  judgment  when 
properly  admissible  under  general  pleadings,  will  be  equally  conclusive  as  if  specially  pleaded. 
The  Supreme  Court  of  Term(jjit  (Williams,  J.,  deUvering  the  opinion),  have  recently  laid  down 
the  same  doctrine.  Speaking  with  respect  to  a  justice's  judgment  of  a  neighboring  state,  they 
say:  "  A  judgment  duly  rendered,  is  conclusive  between  the  parties,  upon  the  subject  in  contro- 
versy. Whether  it  is  plead  in  bar,  or  given  in  evidence,  where  it  is  proper  to  be  given  in  evi- 
dence, its  effect  is  the  same.  The  merits  of  a  regular  judgment  cannot  be  inquired  into,  where  it 
is  given  in  evidence  under  an  improper  plea,  any  more  than  when  it  is  plead  as  a  bar."  Blodget 
V.  Jordan,  6  Verm.  Rep.  580,  585.     See  also  Starkweather  v.  Loomis,  2  Verm.  Rep.  573. 

But  in  a  case  at  Nisi  Frius  in  England,  to  false  imprisonment  for  arresting  the  plaintiff,  the  de- 
fendant plead:  1.  That  it  was  to  bring  the  plaintiff  to  trial  before  a  court  martial.  2.  That  it 
was  under  the  orders  of  a  superior  officer ;  and  offered  the  conviction  by  the  court  martial  as 
evidence  to  conclude.  Abbott,  C.  J.,  held  that  to  make  it  conclusive  even  as  to  the  truth  of  the 
charges  and  grounds  of  aiTest,  the  proceedings  and  sentence  should  have  been  pleaded  as  an  es- 
toppel. Not  being  so  pleaded,  he  allowed  an  inquiry  into  that.  Hannafbrd  v.  Hunn,  2  Carr.  & 
Payne,  108.     Quere.    And  see  ante,  note  268,  et  seq.,  and  the  cases  there  cited. 

We  also  examined  the  question  ante  (note  27 1,  e(  seq.),  whether  a  judgment  will  conclude,  where 
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no  issue  was  taken  in  the  suit  in  which  it  was  rendered  upon  a  "  precise  point."  In  addition  to 
the  oases  there  cited  as  maintaining  the  affirmative  of  the  proposition,  it  has  heen  directly  held 
in  Georgia,  that  it  ia  not  necessary  that  the  fact  to  be  proved  by  a  former  record  should  have 
been  solely  and  specifically  put  in  issue,  in  the  first  suit,  but  it  is  sufficient  if  it  was  a  fact  essen- 
tial to  (he  finding  of  theverdici.     Crockett  v.  Ronton,  Dudley's  Rep.  254,  256. 

It  was  observed  ante  (note  262),  that  when  a  question  is  made  respecting  the  identity  of  matters 
sought  to  be  barred  by  a  former  suit,  parol  evidence  is  admissible  in  aid  of  the  record  or  proceed- 
ing. Additional  illustrations  of  the  same  doctrine  occur.  In  Ruggles  v.  Alexander  (2  Rawle, 
236,  237),  it  ia  said  "  that  whether  a  former  suit  was  for  the  same  cause  of  action,  is  often,  too 
often,  the  subject  of  parol  proof;  and  to  be  proved  in  no  other  way.  In  all  actions  of  assumpsit, 
and  in  all  actions  of  ejectment,  no  other  proof  can  be  adduced."  Parol  evidence  is  admissible  to 
show  the  fact  and  reason  why  a  demand,  though  presented,  was  shut  out  in  a  former  action,  as  a 
ground  for  a  recovery  in  the  present :  e.  g.,  that  it  was  not  then  due.  M'Laughlin  v.  Hill,  6 
Vermont  Rep.  20.  The  account  in  evidence  on  the  former  trial  may  be  resorted  to.  Id.  The 
pleading  in  the  former  suit  covering  the  present  claim,  it  vras  prima  facie  tried,  and  the  onus  pro- 
hamdi  of  the  contrary,  lies  with  the  party  now  claiming  against  such  presumption.  M'Laughlin 
T.  Hill,  6  Term.  Rep.  20,  25  ;  Bridge  v.  Gray,  14  Pick.  55  ;  Badger  v.  Titcomb,  15  Id.  409,  416. 
Parol  evidence  from  the  justice  himself  that  he  decided  against  the  plaintiff  in  the  former  suit,  on 
the  ground  that  the  rent  now  claimed  was  not  due,  was  received,  and  held  well  in  answer  to  the 
bar,  in  Estill  v.  Taul  (2  Terg.  461,  471).  So  you  may,  where  it  is  material,  inquire  of  the  justice 
or  any  other,  whether  the  merits  were  gone  into.  Perrell  v.  Underwood,  2  Dev.  Ill,  114.  But 
you  shall  not  be  allowed  to  inquire  what  a  particular  judgment  means :  c  g.,  where  the  entry  by 
a  justice  was  that  "in  this  case  plaintiff  pay  costs;"  held,  that  the  justice  could  not  be  asked 
whether  he  considered  It  more  than  a  nonsuit.  Id.  A  bill  of  particulars  in  the  former  suit  was 
held  admissible  to  show  the  matter  which  was  in  fact  tried  in  the  former  action.  Marsh  v.  Pier, 
4  Rawle,  273,  282.  In  Smith  v.  Kelly  (2  Hall's  Rep.  N.  T.  S.  C.  217),  not  only  a  bill  of  particu- 
lars was  received,  but  the  counsel  sworn  as  to  the  grounds  taken  in  defence  and  the  judge's 
charge  on  the  former  trial,  &c.,  in  order  to  see  whether  the  point  now  on  trial  came  to  the  jury 
upon  the  first  trial.  As  to  parol  evidence  to  identify  the  parties,  see  post  of  this  note,  and 
Lyon  V.  Chalker,  2  Watts'  Rep.  14;  Sadler  v.  Slabaugh,  Id.  73,  there  cited. 

The  rule  allowing  parol  evidence  in  order  to  identify  the  subject  matter,  merely  extends  to 
explanation ;  you  shall  never  contradict  the  record.  Accordingly,  where  the  record  distinctly 
shows  the  offence  charged  in  a  former  indictment  to  be  different  from  that  charged  in  a  subse- 
quent one,  the  prisoner,  for  the  purpose  of  establishing  a,  bar,  shall  not  be  permitted  to  allege 
their  identity.  Rex  v.  Smith,  3  Barn.  &  Cress.  502.  Further  as  to  this  distinction  between  con- 
tradicting and  explaining  a  judicial  proceeding,  see  Yard  v.  Cramond  (5  Rawle,  18),  where  it 
was  recognized  as  to  the  decision  of  commissioners  under  an  American  treaty  with  Spain. 

Privies  and  strangers. — The  same  distinctions  between  parties,  priries,  and  strangers,  which 
are  noticed  in  the  text,  and  in  the  notes  connected  therewith,  are  equally  applicable  in  deter- 
mining the  admissibility  and  effect  of  former  judicial  proceedings  of  inferior  courts.  See  Gal- 
braith's  Lessee  v.  M'Gaw,  Addis.  Rep.  305,  308.  We  shall,  therefore,  here  resume  and  pursue 
the  subject  of  "  verdicts  and  judgments  with  reference  to  the  parties,"  irrespective  of  the  dignity 
of  the  forum  before  which  the  former  proceeding  was  had. 

The  general  rule,  that  a  judicial  proceeding,  ascertaining  particular  facts  between  two  persons, 
is  not  to  be  used  against  strangers  is  sustained  by  the  cases  cited  ante  (note  261),  and  also  by  the 
following  cases:  Burnside  v.  Miskelly,  5  Watts,  506 ;  Morgan  v.  Livingston,  6  Mart.  Lou.  Rep. 
227 ;  Hyde  v.  Henry,  4  Id.  (N.  S.)  51 ;  Yard  v.  Cramond,  5  Rawle,  44;  WiUiams  v.  Trepaignier, 
1  Mart.  Lou.  Rep.  (N.  S.)  271,  274;  Broussard  v.  Bernard,  7  Lou.  Rep.  by  Curry,  216,  223,  224. 
B.  brought  an  action  before  a  justice  of  the  peace  against  William  Johnson  and  Son,  for  a  penalty 
in  selling  liquor  without  license,  in  which  the  jury  found  no  cause  of  action ';  and  held,  that  this 
was  no  bar  to  an  action  by  the  same  plaintiff,  before  a  justice,  for  the  same  penalty,  against 
William  Johnson,  son  of  William :  and  the  same  was  held  of  a  previous  judgment  for  the  penalty 
before  another  justice,  confessed  in  favor  of  P.  by  William  Johnson  and  son,  and  paid :  for,  say 
the  court,  "  the  one  judgment  set  up  as  a  former  acquittal,  and  the  other  as  a  former  recovery, 
were  not  in  the  same  right."  Johnson  v.  Emmons,  2  Penningt.  Rep.  747.  A  record  is  not  evi- 
dence of  the  facts  it  contains  against  the  attorney  on  the  record.    He  ia  not  party  nor  privy  for 


SEC.  v.]  Of  Judgments  of  Inferior  Courts.  125 

that  purpose.  Breedlove  v.  Turner,  9  Mart.  Lou.  Rep.  353,  316,  et  seq.  A  corporation  is  not  bound 
by  judgment  or  decree  in  a  suit  between  its  treasurer  and  others,  the  treasurer  being  named  as 
party,  unless  he  was  by  law  authorized  to  represent  the  interests  of  the  corporation  in  such  suit. 
Hellain  v.  Maurin,  8  Lou.  Rep.  by  Curry,  111,  113.  A  judgment  in  admiralty  by  privileged  cred- 
itors against  a  steamboat,  in  which  three-fourths  of  the  owners  are  parties,  is  not  binding  on  the 
interest  of  the  other  owner,  which  is  attached  at  the  suit  of  his  creditor.  Hart  v.  Lodwick,  8 
Lou.  Rep.  by  Curry,  164,  167.  T.,  the  holder  of  a  lease,  drew  an  order  on  the  lessee  in  favor  of 
S.  for  the  rent  arrear  which  might  be  found  due.  The  lessee  having  accepted  the  order,  held 
that  a  subsequent  award  and  judgment  between  T.  and  the  lessee,  Uquidating  the  amount,  should 
not  be  received  to  affect  S.  Smith  v.  Hall,  8  Greenl.  348.  A  judgment  was  obtained  at  law 
against  three  out  of  four  sureties.  On  a  bill  filed  for  contribution  by  the  former  against  the 
latter,  held,  that  he  was  not  concluded  by  the  judgment.  Thompson  v.  Young,  2  Ham.  Eep. 
334.  The  grantee  of  land  is  not  bound  by  a  judgment  in  a  suit  commenced  after  such  grant  by 
his  own  grantor  against  the  person  from  whom  he  derived  title  upon  the  covenants  in  his  deed. 
Thus  in  entry  sw  disseizin,  it  appeared  that  the  demandant  being  possessed,  conveyed  to  F.  with 
covenant  of  seizin,  from  whom  the  land  came  through  mesne  conveyances  to  the  tenant.  After 
P.  had  conveyed,  he  sued  the  demandant  and  recovered  on  the  covenant  of  seizin,  on  the  ground 
of  course,  that  the  defendant  was  not  seized ;  and  now  the  demandant  relied  on  that  judgment 
as  against  F.'s  grantee,  to  show  that  not  being  seized,  nothing  passed  by  his  deed  to  F.,  and  so 
that  nothing  passed  to  the  tenant.  The  court  said,  the  tenant  being  neither  party  nor  privy,  was 
not  to  be  affected  by  the  action.  Winslow  v.  Grindal,  2  G-reenl.  64.  See  James'  Lessee  v. 
Stookey,  1  Wash.  C.  C.  Eep.  330.  A  verdict  in  ejectment  rendered  against  one  under  whom  the 
lessor  of  the  plaintiff  claimed,  in  favor  of  the  now  defendant,  was  held  to  be  admissible  in  evi- 
dence against  the  plaintiff  and  received  accordingly ;  but  not  as  conclusive.  Fellows'  Lessee  v. 
Pedrick,  4  Wash.  C.  C.  Rep.  477,  478.  See  ante,  note  260.  Though  an  absolute  judgment 
against  an  executor  or  administrator  concludes  him  as  to  a  sufficiency  of  assets,  yet  the  creditor 
is  not  concluded  on  that  point  in  a  suit  against  the  heir ;  and  even  though  such  creditor  be  the 
executor  or  administrator  himself,  he  may  show  a  deficiency  to  pay  aU  the  creditors,  in  order  to 
subject  the  real  estate  as  against  the  heu-s.  Gaither  v.  Welch,  3  Gill  &  John.  259.  Such  judg- 
ment is  no  evidence  against  the  heir  of  the  original  debt.  Id.  See  on  this  subject  the  oases 
cited  ante,  note  278.  An  attorney  and  administrator  sold  slaves  of  the  testatrix  to  H.,  and  re- 
ceived the  money,  but  never  paid  it  over  to  the  executrixes.  Afterwards,  by  a  decree  in  favor 
of  the  heirs  of  the  testatrix,  against  H.,  the  purchaser,  the  sale  was  declared  void,  and  the  slaves 
decreed  to  the  heirs.  H.  now  sued  the  executrixes  for  the  consideration  money.  Held,  that  the 
decree  was  not  evidence  against  them,  farther  than  to  prove  the  facts  of  its  existence ;  not  to 
estabhsh  the  invaUdity  of  the  sale,  which  must  be  shown  by  evidence  aliunde.  Owings  v.  HuU 
9  Pet.  607.  A.,  B.  and  0.  were  partners ;  and  alter  the  death  of  A.,  his  survivors,  B.  &  C,  re- 
covered judgment  against  D.  A  creditor  of  B.  &  C.  then  brought  foreign  attachment  to  recover 
the  debt  of  D.  Held,  that  the  judgment  did  not  preclude  A.'s  representatives  from  showing  that 
B.  &  0.  were  debtors  to  the  firm  of  A.,  B.  &  C,  and  had  no  interest  in  the  debt  against  D.,  but 
that  in  truth  it  belonged  to  A.  alone.  Barber  v.  Hartford  Bank,  9  Conn.  Rep.  407.  The  judg- 
ment obtained  by  a  minor  against  his  tutor  is  evidence  of  his  claim  on  the  tutor's  property  sold 
to  a  third  person.  Bernard  v.  Vign&ud,  8  Mart.  Lou.  Eep.  442.  A  judgment  that  a  slave  is  free 
is  evidence,  only  against  the  defendant  and  those  claiming  under  him  posterior  to  the  judgment. 
Kitty  V.  Fitzhugh,  4Rand.600;  and  ante,  note  258.  SfieVaughanv.Phebe,  Mart.&  Yerg.  1,  contra, 
where  it  was  held  evidence  of  reputation  iu  lavor  of  the  slave.  But  this  depends  on  the  question 
whether  reputation  be  admissible  on  such  an  issue.  In  some  states  it  is  not,  and  in  others 
it  is.  See  our  note  on  hearsay,  ante,  note  78,  also,  Ulzere  v.  Poeyfarre,  8  Mart.  Lou.  Rep.  155, 
159 ;  *  *Baring  v.  Fanning,  1  Paine,  555 ;  Vaughan  v.  Phebe,  Mart.  &  Yerg.  5,  et  seq ;  Pegram 
V.  Isabell,  2  Hen.  &  Munf.  193 ;  Free  Jack  v.  Woodruff,  3  Hawks'  R.  106.  And  see  also  Davis 
V.  Wood,  1  Wheat  R.  6;  and  Wood  v.  Davis,  7  Cranoh,  271.**  A  judgment  that  the  mother  was 
a  slave,  does  not  conclude  the  child  against  asserting  her  freedom.  Toogood  v.  Scott,  2  Har.  & 
M'Henry,  26.  An  indictment  was  against  twelve  defendants  for  an  assault.  Several  had  pleaded 
guilty,  and  the  plea  was  entered  on  the  indictment  over  their  names.  This  was  the  only  proof  of 
an  assault ;  and  it  was  insisted  that  as  the  other  defendants  were  participating  in  a  riotous  assem- 
bly, to  which  the  assault  was  imputed  by  the  indictment,  they  were  also  guilty ;  but  Park,  J., 
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held  the  conviction  of  the  other  defendants,  though  in  the  same  indictment,  no  evidence  against 
these  defendants.  As  the  indictment  did  not  conclude  m  terrorem  populi,  it  came  short  of  charg- 
ing a  riot ;  and  inasmuch  as  the  defendants  could  not  therefore  be  convicted  of  that,  a  general 
verdict  of  not  guilty  was  directed.    Rex  v.  Hughes,  4  Car.  &  Payne,  S^!^. 

But  a  judgment  is  evidence  against  parties  and  privies ;  and  in  general,  courts  will  look  and 
ascertain  who  are  the  real  parties,  and  give  efifect  to  the  former  suit  accordingly.  An  adjudica^ 
tion  on  the  title  to  slaves,  or  personal  property,  in  a  suit  between  the  administrator  and  another, 
concludes  the  distributee.  Head  v.  Perry,  1  Monroe,  253.  So,  in  general,  a  recovery  by  one 
person  against  a  trustee,  after  a  bona  fide  defence,  shall  protect  him  against  liability  for  the  fund 
recovered  to  his  cestui  que  (rust,  especially  where  notice  of  the  suit  was  given  to  the  cestui  que 
trust.  State,  use  of  the  President  and  Trustees  of  Charlotte  Hall  School  v.  Greenwell,  4  Gill 
&  John.  407.  In  Mayor  v.  Fcmlkrod  (4  Wash.  C.  C.  Rep.  50s),  a  bill  was  filed  to  compel  the  de- 
fendants to  pay  to  the  plaintiffs  a  sum  of  money,  which  the  defendants'  intestate  had  been  com- 
pelled by  judgment  to  pay  to  another.  It  did  not  appear  the  now  plaintiffs  were  parties,  or  in 
any  way  participated,  directly,  by  tliemselves  or  others,  in  the  former  suit;  and  yet  Washington, 
J.,  held  that  the  first  suit  having  been  defended  in  good  faith  before  a  court  of  competent  juris- 
diction, was  a  bar  to  the  second.  This  was  certainly  going  beyond  the  general  rule.  How  far 
it  may  have  been  justified  will  be  collected  from  tlie  reasoning  of  the  learned  judge  (Id.  505  to 
511).  Perhaps,  after  all,  the  case  must  depend  for  its  support  upon  some  express  or  implied 
countenance  to  the  first  suit  having  been  given  by  the  plaintiffs  in  the  second.  Where  a  vendor 
of  goods  brings  trespass  for  taking  them  while  in  his  possession,  for  the  benefit  of  the  vendee, 
the  vendee,  if  the  former  action  was  by  his  consent,  is  barred  of  an  action  for  the  same  goods. 
Boynton  v.  Willard,  10  Pick.  Rep.  166,  169.  And  where  a  suit  is  brought  against  the  vendor 
and  tried,  his  vendee  may  avail  himself  of  it.  Thus,  the  plaintiff  brought  assumpsit,  wherein  his 
right  to  the  goods  was  tried.  Held,  that  he  was  barred  by  this  of  liis  action  of  replevin  for  tlie 
same  goods  against  the  vendee  of  the  defendant  in  the  first  suit.  Marsh  v.  Pier,  4  Rawle,  273. 
See  ante,  note  259.  Minors  properly  represented  are  bound  by  a  judgment  equally  with  persons  of 
full  age.  Martin  v.  Martin's  Heirs,  5  Mart.  Lou.  Rep.  (N.  S.)  165;  Broussard  v.  Bernard,  7  Lou. 
Rep.  by  Curry,  216,223,  224.  So  o?  a,  feme  covert.  Bradstreet  v.  Clarke,  12  Wend.  602,  670,  671. 
See  ante,  of  the  text.  In  an  action  by  tlie  principal,  for  a  false  representation  made  to  the  agent, 
who  did  not  disclose  the  name  of  his  principal,  and  it  was  therefore  objected  that  the  action  lay 
in  the  name  of  the  latter  only,  per  Savage,  C.  J. :  "  The  defendant  is  liable  bui,  once.  If  the 
principal  recovers,  that  recovery  hmits  the  extent  of  the  defendant's  liability ;  for  if  the  agent 
should  afterwards  prosecute,  the  former  recovery  would  be  a  bar."  Raymond  v.  Howland,  12 
Wend.  178. 

If  the  parties  were  really  different,  though  nominally  the  same,  the  judgment  is  not  evidence- 
Accordingly,  a  former  recovery  and  satisfaction  in  ihe  name  of  an  assignor  of  a  note  not  nego- 
tiable, obtained  without  the  privity  of  the  assignee,  after  the  assignment  and  notice  thereof  given 
to  the  debtor,  was  held  no  bar  to  a  subsequent  suit  in  the  name  of  the  assignor,  brouo-ht  for  the 
benefit  of  the  assignee;  especially  as  there  was  reason  for  believing  that  the  former  proceeding 
was  collusive  and  in  fraud  of  the  righis  of  the  assignee.  Dawson  v.  Cole,  16  John.  Rep.  51. 
And  see  Southgate  v.  Montgomery,  1  Paige,  41.  "  In  civil  actions  the  idea  would  not  be  en- 
dured tliat  the  rights  of  a  nominal  plaintiff,  who  had  neither  notice  nor  agency  in  relation  to  a 
suit,  should  be  bound  by  a  judgment.  Mucli  less  would  these  rights  be  bound  when  the  suit 
was  instituted  by  the  defendant  himself  with  a  view  to  defraud  the  plaintiff,  and  that  \'iew  ac- 
complished." The  State  v.  Little,  1  N.  H.  Rep.  257,  259,  per  Woodbury,  J. '  And  this  doctrine, 
in  the  case  last  cited,  was  directly  apphed  to  a  former  recovery  before  a  justice  of  the  peace' 
procured  liy  the  fraud  of  the  defendant  in  order  to  bar  a  subsequent  prosecution  by  indictment! 
Though  the  state  was  a  party  to  both  suits,  it  was  only  nomltmlly  so  as  to  the  first ;  and  there- 
fore held,  that  the  latter  might  proceed.  And  see  the  next  preceding  note.'  A  verdict  for  the 
defendant,  the  maker  of  a  note,  in  a  suit  by  the  payee  in  his  own  right,  is  no  bar  to  a  subsequent 
suit  in  the  same  name,  brought  for  the  benefit  of  the  assignee  of  the  note,  who  became  such  be- 
fore the  first  suit  was  instituted.    Burton  v.  Dees,  4  Yerg.  4. 

This  doctrine  that  courts  will  always  take  notice  who  are  the  real  parties  to  a  former  suit,  has 
been  applied  with  increased  liberality  to  inferior  courts,  not  of  record.  Thus  in  Pennsylvania 
where  a  party  sold  a  note  not  negotiable,  upon  which  the  assignee  sued  in  his  own  name  •  no 
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objection  on  this  ground  was  taken,  and  the  assignee  failed  on  the  merits :  held,  that  this  barred 
a  suit  in  the  right  name.  Xyon  v.  ChaJker,  2  Watts'  Rep.  14.  See  onfe,  notes  '255  and  257. 
And  the  court  say,  "  the  only  question  is  whether  the  name  of  the  actual  party  before  a  justice 
can  be  shown  by  averment  and  evidence.  In  regard  to  the  proceedings  of  a  court  of  record, 
perhaps  it  could  not,  as  regards  the  legal  parly  who  must  be  disclosed  by  the  record ;  but  it  is 
essential  that  there  should  be  a  different  rule  for  proceedings  before  jusiices  of  the  peace,  from 
whom  no  more  can  be  required  than  substantial  justice,  without  respect  for  technical  forms ;  and 
as  they  are  not  judges  of  a  court  of  record,  the  truth  of  the  case  in  respect  to  their  proceedings  may 
be  shown  by  parol,  without  any  great  violence  to  the  principles  of  law."  Id.  15,  16.  So  on 
the  other  hand,  where  a  justice  entered  judgment  against  two  obligors  in  a  joint  and  several 
bond,  on  the  voluntary  confession  of  one  of  them;  held,  that  this  should  be  no  bar  to  a  suit  on 
the  same  bond,  against  the  non-appearing  obligor.  The  action  as  to  the  latter  was  a  nulhty  for 
want  of  jurisdiction,  and  therefore  he  could  not  avail  himself  of  it.  Saddler  v.  Slabaugh,  2 
"Watts'  Rep.  73. 

One  rule,  as  we  saw  in  the  text,  ante,  is,  that  a  stranger  to  a  verdict  or  judgment  cannot  use 
it  in  his  favor.  See  also  ante,  note  251,  and  the  cases  there  cited.  The  general  doctrine  was  re- 
cognized in  Fairchild  v.  Holly  (10  Conn.  Rep.  474,  478,  stated  infra).  In  an  action  by  the  cov- 
enantee on  a  covenant  of  seizin,  a  judgment  in  ejectment  against  the  covenantor,  by  a  third 
person,  is  not  evidence  of  a  title  out  of  him.  Had  he  succeeded,  it  would  not  be  evidence  for 
him.  The  right  to  use  it  must  be  reciprocal,  to  warrant  its  introduction  by  either.  Fitzhugh 
v.  Croghan,  2  J.  J.  Marsh.  442.  The  record  merely  proves  the  fact  that  there  was  a  judgment. 
Id.  440,  441. 

The  doctrine  as  laid  down  in  Baring  v.  Fanning  (stated  ante,  note  252),  seems  to  demand 
strict  identity  of  parties.  It  must,  however,  admit  of  exceptions;  as,  if  a  suit  be  brought  and 
recovery  had  against  one  of  several  joint  debtors,  in  which  case  it  seems  that,  in  Massachusetts, 
such  recovery  may  be  used  by  all,  if  sued  afterward  by  the  same  plaintiff.  Ward  v.  Johnson,  13 
Mass.  Rep.  148.  See  tliis  last  case  cited  ante,  note  274.  And  see  also  other  cases  following  it 
there  for  several  instances  where  a  former  judgment  has  been  used  by  one  not  a  party  to  it.  A 
conviction  against  one  under  an  indictment  for  an  assault  and  battery  on  H.,  may  be  used  by 
him,  in  bar  of  an  indictment  against  him  and  two  others,  for  a  riot  and  beating  H.,  the  assault 
and  battery  being  the  same  in  both  cases.  Commonwealth  v.  Kinney,  2  Virg.  Cas.  139.  See 
S.  P.,  State  V.  Ingles,  2  Hayw.  4,  5.  A  party  indicted  for  compounding  a  larceny  and  agreeing 
to  withliold  evidence,  cannot  use  the  acquittal  of  the  person  charged  with  the  larceny,  in  bar  of 
his  own  conviction.  It  is  at  most  but  prima  facie  evidence  in  his  favor,  and  if  he  was  a  witness 
on  the  prosecution  of  the  principal  offender,  it  seems  not  to  be  evidence  at  all.  People  v.  Buck- 
land,  13  Wend.  592. 

Tlie  rule  as  to  the  identity  of  parties  or  privies  does  not  universally  apply  to  a  court  of  exclu- 
sive jurisdiction.  This  will  be  seen  by  the  oases  cited  in  the  text,  ante,  et  seq.  and  the  notes. 
And  we  ventured,  ante  (note  281),  to  make  the  rule  itself  broader  than  it  stands  in  the  text,  by 
omitting  the  qualification  that  the  parties  must  be  the  same. 

It  is,  we  conc'eive,  on  this  principle,  tliat  the  adjudication  of  the  fact  of  a  pauper's  settlement 
made  by  the  general  sessions,  concludes  against  the  town  where  the  settlement  is  fixed  by  the 
decision,  not  only  in  favor  of  the  opposite  town,  but  any  other  town  may  come  in  and  take  equal 
advantage  of  the  adjudication.  Like  an  order  of  removal  unappealed  from,  the  sentence  is  con- 
clusive against  aU  the  world.  Dorset  v.  Manchester,  3  Verm.  Eep.  370,  371,  and  the  cases  there 
cited.  And  see  Gibson  v.  Nicliolson,  2  Serg.  &  Rawle,  422.  The  reversal  of  an  order  of  justices 
because  the  settlement  of  the  pauper  was  in  Clifford,  was  held  to  conclude  a  town  afterwards 
set  off  from  Clifford.     Id. 

The  distinction  between  the  case  of  judicial  proceedings  introduced  as  a  medium  of  proving 
facts  found  by  them,  and  the  case  where  they  are  brought  forward  merely  to  establish  the  fact  of 
their  own  existence,  and  those  legal  consequences  which  result  from  their  existence,  was  noticed 
in  respect  to  courts  generally,  ante,  notes  273  and  274.  It  is  scarcely  necessary  to  observe  that 
this  doctrine  is  as  applicable  to  the  proceedings  of  inferior  jurisdictions  as  to  other  courts  ;  and 
we  shaU,  therefore,  proceed  to  give  additional  illustrations  drawn  from  both  classes  of  decisions. 
See  Newport  v.  Cooper,  10  Lou.  Rep.  by  Curry,  155,  159,  where  this  distinction  was  recognized 
in  respect  to  the  adjudication  of  the  board  of  land  commissioners  in  Louisiana.    The  order  of  the 
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Court  of  Probate,  appointing  a  curator,  is  evidence  to  prove  the  fact  of  appointment,  though  the 
proceedings  were  res  inter  alios  acta.  Thompson  v.  Ohauveau,  6  Mart.  Lou.  Rep.  (N.  S.) 
458,  461.  -The  proceedings  of  bankrupt  commissioners  maybe  received  to  show  the  fact  that  the 
man  was  declared  bankrupt,  though  not  to  show  his  act  of  bankruptcy.  Conceded,  in  "Wood  v. 
Grundy,  3  Harris  &  John.  13,  18,  19.  And  see  Hunter  v.  Jones,  6  Rand.  541 ;  Barney  v.  Pat- 
terson's Lessee,  5  Har.  &  John.  182.  The  doctrine  is  more  frequently  adverted  to,  and  more 
amply  illustrated,  in  the  cases  relating  to  proceedings  of  courts  of  record.  A  former  judgment  is 
always  admissible  to  prove  rem  i^sam — i.  e.  that  such  a  suit  was  brought  and  prosecuted  to  judg- 
ment. Its  relevancy  and  effect  are  another  matter.  Prall  v.  Peet's  Curator,  3  MUl.  Lou.  Rep. 
274,  383;  Thompson  v.  Chauveau,  6  Mart.  Lou.  Sep.  (N.  S.)  461,  462.  A  recovery  in  ejectment 
against  an  alienee  in  the  most  remote  degree,  or  against  the  tenant  under  him,  is  evidence  against 
the  first  warrantor  to  prove  the  fact  that  such  eviction  had  been,  but  not  that  it  was  by  title 
paramount  (Pitzhugh  v.  Croghan,  2  J.  J.  Marsh.  429,  440,  441,  S.  P.) ;  that  must  be  made  out  by 
evidence  aliunde.  See  Booker's  Adm'rs  v.  Bell's  Ex'rs,  3  Bibb,  114 ;  Devoior  v.  Johnson,  3  Bibb, 
409,410;  Cox  V.  Strode,  4  Bibb,  4 ;  and  Gaither  v.  Brooks,  1  Marsh.  409.  "The  rule  of  evi- 
dence adjudged  in  these  cases  is,  in  principle,  applicable  to  all  cases  of  record  between  others, 
where,  upon  the  fact  of  the  former  trial  and  recovery,  the  interests  of  others  hang  as  incidents 
and  consequences.  And  this  seems  to  have  been  the  view  taken  in  the  cases  of  Lewis  v.  Knox, 
2  Bibb,  454,  and  Barr  v.  Gratz,  4  Wheat.  213,  220.  That  such  suit  was  brought  and  recovery 
had  are  facts  to' be  proved  by  the  record.  The  consequences  to  others,  resulting  from  those 
facts  apparent  from  the  record,  are  to  be  established  by  appropriate  evidence  of  such  other  facts 
as  may  be  necessary  to  sustain  the  action  or  defence."  Per  Bibb,  C.  J.,  in  Head's  Rep's  v. 
M'Donald,  '7  Monroe,  206,  207. 

We  saw  ante  (note  274),  that  a  judgment  inter  alios  is  sometimes  admissible  to  show  an 
election.  Accordingly,  where  the  property  of  a  stranger  is  wrongfully  relied  on  by  a  sheriflf  and 
sold,  and  the  vendee  sells  to  another,  and  the  stranger  sues  and  recovers  satisfaction  of  the  last 
vendee ;  this  bars  all  recourse  by  the  stranger  to  the  sheriff  and  the  intermediate  vendee ;  the 
latter  is  liable  over  to  his  vendee ;  and  in  such  a  suit,  also,  the  record  is  evidence.  Head's  Rep's 
V.  M'Donald,  7  Monroe,  203.  The  election  concludes  the  stranger  in  such  case,  and  determines 
the  order  of  recourse  among  the  other  persons  concerned.  It  is  not  evidence  as  to  the  want  of 
title  between  the  vendor  and  vendee ;  but  that  question  is  still  open  for  the  jury.  Id.  206,  207. 
Under  a  statute  of  South  Carolina,  giving  a  slave  owner  an  election  to  indict  or  bring  an  action 
against  the  harborer  of  his  slave,  it  was  held  that  an  indictment  barred  a  civil  suit  by  determining 
the  plaintiff's  election.     Johnson  v.  Lemons,  2  BaU.  392. 

A  former  record  and  proceedings  are  always  admissible  even  against  strangers,  in  the  deraign- 
ment  of  title.  The  plaintiff  claims  through  a  judgment,  decree  and  sale  thereon,  by  execution  or 
otherwise.  The  defendant  claims  by  title  paramount.  Yet  the  plaintiff  may,  and  must,  in 
deducing  his  title,  use  the  records,  executions,  or  orders  and  deeds  of  sale ;  and  it  is  not  for  the 
defendant  to  gainsay  these  because  of  error,  irregularity,  &c.  Barney  v.  Patterson's  Lessee,  6 
Har.  &  John.  182 ;  Sinclair  v.  Jackson  ex  dem.  Field,  8  Cowen,  543,  578 ;  Koogler  v.  Huffman, 
1  M'Cord,  495 ;  Hall  v.  Oarruth,  1  M'Cord,  507 ;  Thompson  v.  Chauveau,  6  Mart.  Lou.  Rep. 
(N.  S.)  462.     See,  also,  ante,  note  274. 

The  conclusive  character  of  a  conviction  of  the  principal,  as  evidence  against  the  accessory,  to 
establish  the  rem  ipsam,  which  we  noticed  ante  (note  273),  was  extended  as  against  a  free  white 
man,  to  the  summary  conviction  of  a  slave  before  a  court  of  magistrates  and  freeholders.  As  to 
the  actual  guilt  of  the  principal,  it  was,  according  to  the  general  rule,  deemed  only  prima  facie 
evidence.  State  v.  Sims,  2  Bail.  29,  34,  35;  per  Nott,  J.,  in  State  v.  Wright,  4  M'Cord,  302,  363. 
It  was  deemed  safe  in  these  cases  to  apply  the  rule  thus  qualified,  although  the  court  which  tried 
the  slaves  had  no  jurisdiction  over  a  white  man  concerned  either  as  principal  or  accessory  in  the 
commission  of  the  crime.  And  see  State  v.  Crank,  2  Bail.  66.  The  general  doctrine  contained 
iu  the  note  above  referred  to,  was  recognized  by  the  Supreme  Court  of  New  York,  in  The  People 
V.  Buckland,  1 3  Wend.  Rep.  592,  594,  595. 

In  speaking  as  to  this  rule  of  judgments,  &c.,  to  prove  rem  ipsam  {ante,  note  274),  we  observed 
that  a  judgment  rendered  by  a  person  having  authority  is  admissible  to  protect  him  against 
actions  for  things  done  within  the  scope  of  that  authority.  Id.,  p.  822.  In  such  cases  as  we 
there  saw,  though  the  judgment  is  entirely  res  inter  alios  acta  as  to  the  judge  himself,  yet  it  may 
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be  used  by  him — not  for  the  purpose  of  showing  the  facts  upon  which  it  is  founded,  but  in  order 
to  prove  the  fact  of  its  own  rendition,  and  thus  establish  the  immunity  of  the  judge,  which  is  a 
legal  consequence  of  the  judgment.    Id. 

The  principle  of  this  dootruie  has  more  frequently  been  invoked  for  the  protection  of  inferior 
magistrates,  and  other  persons  clothed  for  the  time  being  with  special  and  limited  judicial 
powers,  than  in  other  cases.    The  authorities  agree  that,  if  the  tribunal  hath  jurisdiction,  however 
erroneous  and  irregular  the  proceedings  may  be,  the  persons  constituting  it  shall  be  protected  by, 
and  may  avail  themselves  of,  such  proceedings,  until  directly  reversed  on  appeal,  error,  certiorari 
or  otherwise.    This  was  fully  shown  by  Baron  Powell,  in  Gwinne  v.  Poole,  2  Lutw.  1561,  1562_ 
And  accordingly,  where  a  commissioner  for  discharging  insolvents  acquired  jurisdiction  by  a 
proper  petition  and  other  papers — though  his  proceedings  were  quite  irregular,  and,  in  disregard 
of  substantial  forms,  he  was  held  not  liable.    Cunningham  v.  Bucklin,  8  Cowen's  Rep.  118.    In 
this  case,  too,  the  statute  declaring  the  discharge  conclusive,  he  was  held  not  Hable  even  for 
fraud  and  corruption.     We  saw  the  general  notion  applied  to  probate  proceedings,  (rofe,  note  289. 
It  has  been  applied  to  a  justice's  conviction  of  a  contempt,  which  was  held  to  protect  him  against 
an  action  (Lining  v.  Bentham,  2  Bay,  1 ;  State  v.  Johnson,  Id.  385) ;  though  agreed  that  a  judge 
is  always  liable  for  willful  misconduct,  fraud  or  corruption,  even  where  he  has  jurisdiction.    This 
doctrine  of  judicial  power,  and  of  inviolability  for  honest  error,  is  recognized  by  aU  the  cases. 
We  shall  refer  to  but  few  for  the  general  rule :     Ely  v.  Thompson,  3  Marsh.  16 ;  Kempe's  Lessee 
V.  Kennedy,  5  Oranch,  113 ;  Cottom  v.  Cottom,  4  Rand.  192 ;  per  Parsons,  C.  X,  in  DiUingham 
V.  Snow,  5  Mass.  Rep.  558,  559 ;  per  Trimble,  J.,  in  Elliot  v.  Piersol,  1  Pet.  S.  C.  Rep.  340  ; 
Sunms  V.  Slacum,  3  Cranch,  300,  306,  301 ;  Macon  v.  Cook,  2  Nott  &  M'Oord,   379 ;  Parwell's 
Petition,  2  N.  H.  Rep.  123 ;  Blanchard  v.  Goss,  2  N.  H.  Rep.  491,  493 ;  Hines  v.  Oldham,  3 
Monroe,  266,  267  ;  Starr  v.  Starr,  1  Hamm.  321,  326;  per  Holt,  C.  J.,  in  Groenvelt  v.  BurreU, 
Salk.  396;  PuUer  v.  Potch,  Holt,  287,  288,  1  "W.  Ill;  Haskell  v.  Sumner,  1  Pick.  459  ;  Moor  v. 
Ames,  3  Cain.  Rep.  110 ;  Hogan  v.  Mahon,  Hud.  &  Brooke,  284.    The  decision  of  a  militia  court 
martial  was  held  concliisive  as  a  proi,eotion  to  the  officers  composing  it,  though  the  notice  to  the 
delinquent  to  appear  was  merely  by  a  general  proclamation  on  muster  day.    Macon  v.  Cook,  2 
Nott  &  M'Cord,  313,  380;  State  v.  Wakeley,  Id.  412.    Trespass  was  brought  against  a  coroner, 
for  turning  the  plaintiff  out  of  the  room  where  the  former  was  engaged  in  taking  an  inquisition. 
The  court  held  that  the  action  did  not  lie ;  that  the  coroner  having  jurisdiction  and  being  a  judge 
of  record,  his  decision,  and  the  consequent  expulsion  could  not  be  questioned  in  that  form.    The 
coroner  might  very  properly  desire  to  proceed  in  secret.    Gamett  v.  Perrand,  6  Bam.  &  Cress. 
611.    And  per  Lord  Tenterden,  C.  J. :     "  Even  inferior  justices,  and  those  not  of  record,  cannot 
be  called  in  question  for  an  error  of  judgment,  so  long  as  they  act  within  the  bounds  of  their 
jurisdiction."    Id. 

So,  in  various  other  instances  where  similar  proceedings  become  necessary  as  a  defence  to 
third  persons ;  and  in  general  they  are  not  only  admissible,  but  when  thus  introduced,  are  unim- 
peachable for  mere  error  or  irregularity.  This  doctrine  was  well  considered  and  illustrated  upon 
objections  to  proceedings  in  a  justice's  court,  in  Vermont.  The  proceedings  were  in  a  wrong 
name,  and  conducted  upon  process  of  such  form  as  the  statute  declared  to  be  void ;  or  at  least 
this  was  conceded.  Yet,  held,  that  they  were  a  protection  to  the  persons  acting  under  them. 
AUen  V.  Huntington,  2  Aik.  249.  An  inquisition  appraising  damages,  made  by  two  out  of  three 
commissioners  under  a  turnpike  act,  is  conclusive  as  to  all  their  proceedings.  And  if  jurisdiction 
appear,  irregularities,  as  that  one  of  the  appraisers  was  not  qualified  to  act,  he  not  being  a  free- 
holder as  required  by  the  statute,  cannot  be  shown  collaterally,  in  an  action  against  the  turnpike 
company  or  their  agent.  The  only  remedy  is  by  certiorari.  Van  Steenbergh  v.  Bigelow,  3 
Wend.  42.  Where  trustees  of  a  school  district  apportioned  the  tax  including  the  collector's  per 
centage,  though  otherwise  directed  by  statute,  this  was  held  mere  error,  not  excess  of  jurisdiction; 
and  that  they  would  not  therefore  be  hable  as  trespassers.  Easton  v.  Calender,  11  Wend.  90. 
But  see  Libby  v.  Burnham,  15  Mass.  Rep.  144,  141.  A  sentence  of  sub-commissioners  of  excise 
condemning  excisable  goods  as  forfeited,  was  held  conclusive  in  favor  of  the  revenue  ofScer, 
in  trespass  against  him  for  seizing  the  goods  (Maingay  v.  Gahan,  1  Irish  T.  R.  1  to  80);  and  it 
was  held  jjnma/ocie  evidence  of  probable  cause  in  an  action  for  malicious  prosecution  against  the 
revenue  officer.  Hall  v.  Graham,  1  Irish  T.  R.  469.  For  the  great  body  of  the  English  cases  on 
this  head,  see  the  test,  a,udposi,  Vol.  III.    The  same  protection  was  yieldedin  favor  of  acollector  of 
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militia  fines ;  and  held,  that  the  dehnquenf  in  an  action  agaillst  Such  dollector  cannot  allege, 
after  having  been  convicted  of  delinquency,  that  he  is  exempt  ffom  military  duty.  The  liability 
to  do  mihtary  duty  is  the  foundation  of  the  fine ;  and  the  adjudication  upon  this,  as  \lpoh  every 
othfer  fact  necessary  to  be  made  out  by  the  prosecution,  is  conclusive  -wimre  the  same  feet  comes 
in  controversy.  Fox  v.  Wood,  1  Eaivle,  143,  145,  146.  The  decision  of  road  commisfeibhfersi 
that  one  is  not  exempt,  who  in  fact  is  so,  is  conclusive.  Harribgton  v.  Commissioners,  &o.,  of 
Newberry  Dist,  2  M'Gord.  400.  So  of  the  decision  of  the  managers  (canvassers)  of  a  County 
eleotioti,  that  a  Sheriff  is  duly  elected ;  and  cohsequently  this  cannot  be  questioned  {jy  qiu)  Viat- 
rcmh;  biit  only  by  certiorm.  State  v.  Deliessehne,  1  M'Gord,  52,  64;  Grier  v.  Shackleford, 
cited  and  stated  by  Nott,  J.,  at  the  latter  page,  S.  P.  .^nd  where  an  overseer  of  highways 
adjudged  one  in  default  for  not  working,  and  obtained  a  warrant  of  distress  from  a  magistrate ; 
held,  that  the  overseer  was  not  hable,  though  there  had  been  no  default.  Freeman  v.  Comiii'ali, 
10  John.  Kep.  470.  The  sheriff  was  pi*otected  by  an  erroneous  discharge  of  a  prisoner  by  a  judge 
on  habeas  corpas,  the  judge  having  jurisdiction.  Bender  v.  Graham,  I  Alab.  Rep.  269.  So  a 
party  is  protected  in  taking  out  a  Search  warrant  from  a  justice,  on  a  mere  bath  of  suspicion  that 
the  property  was  stolen  and  concealed  near  the  plaintiffs  premises,  without  any  direct  allegation, 
or  showihg  particulars.     Eteee  v.  Smith,  1  Dowl.  &  Ryl.  97. 

Even  Where  a  judgment  is  declared  void  by  statute,  because  the  proceedings  are  hot  conducted 
in  a  particular  manner,  or  the  like,  yet  the  Court  will  Icok  to  the  object  of  the  declaration,  and  in 
whose  favor  it  was  intended  to  operate ;  and  will  by  no  ineahs  give  such  effect  to  the  statute  as 
shall  Subject  persons  acting  under  it  as  trespassers.  This  has  been  repeatedly  held.  Griffin  v; 
Mitchell,  2  Cowen's  Kep.  548 ;  Prigg  v.  Adams,  2  Salk.  674,  admitted  as  law  in  Butler  v.  Potter, 
17  Johns.  Rep.  145;  Colvin  v.  Luther,  9  Cowen's  Rep.  61,  64.  Thus,  in  New  York,  an  act  (sess. 
41,  Ch.  94,  §§  6,  7)  empowered  a  justice  of  the  peace  to  render  judgment  On  a  confession  for  $100, 
and  if  the  judgment  exceeded  $50,  the  defendant  Was  required  to  set  forth  in  writing  the  items 
of  the  plaintiff's  demand,  and  make  oath,  &c.,  and  if  these  requisites  were  hot  complied  with,  the 
judgment  was  declared  void.  Yet  held,  that  where  the  items  and  oath  were  omitted,  the  judg. 
meut  was  sufficient  to  protect  the  attoi'ney  for  the  plaintiff  from  an  action  for  false  imprisonmentj 
who  caused  execution  to  be  issued  on  it ;  for  the  legislature  intended  that  the  judgment  should 
be  void  as  against  creditors  only.  Griffin  v.  Mitchell,  supra.  See  also  Germon  v.  Swartwout,  3 
Wend.  282 ;  Case  v.  Redfield,  7  Id.  398. 

For  further  illustration  of  the  same  general  doctrine  and  as  Sgaiiist  whom  and  upon  what 
grounds  the  former  proceeding  shall  be  held  void,  &c.,  see  our  next  note,  post. 

The  former  proceeding,  whether  pfbduced  to  prove  rem  ipsam  merely,  or  for  other  purpos^a 
must  be  relevant.  We  saw  ante  (note  274),  that  a  judgment  iniej-  alios  is  sometimes  admitted  to 
prove  that  a  particular  person  has  abandoned  his  title,  suffered  it  to  be  barred,  or  revoked  a 
deed.  And  in  our  hext  previous  note,  when  speaking  to  the  point  of  relevancy,  we  saw  also 
that  a  former  suit  m^y  be  received  as  a  link  in  a  chain  of  proofs,  or  as  a  circumstance  upon  which 
to  found  some  pertinent  inference.  The  same  is  true  in  resppct  to  judgments  inter  alios,  as  is 
obvious  from  many  of  the  authorities  cited  supra  in  illustration  of  the  doctrine  of  former  pro- 
ceedings to  prove  rem  ipsam.  The  consideration  of  relevancy  seems  to  have  been  yet  more  dis- 
tinctly involved  in  some  other  cases  of  a  kindred  though  peculiar  character.  Thus  in  an  action 
for  a  price  of  land  bargained,  where  the  defendant  has  proved  a  judgment  evicting  him,  the  plain- 
tiff may  show  the  recorded  renunciation  of  that  judgment  by  the  one  who  recovered  it,  in  order 
tC  establish  fraud  in  the  proceeding  or  otherwise  destroy  its  effect.  Melahcon's  Heirs  v.  Duhameli 
4  Mill.  Lou.  Rep.  362.  Where  the  defendant  being  now  sued  for  money  which  he  had  collected 
as  attorney  for  the  plaintiff,  offered  in  evidence  the  record  of  a  former  suit  in  favor  of  the  now 
defendant  agtiihst  the  plaintiff's  brother  and  agent,  wherein  the  now  defendant  (then  plaintiff) 
had  credited  the  brother  with  the  moncj-s  sued  for:  this  was  clearly  irUer  alios  ado,  and  so  held 
by  the  court ;  yet  they  allowed  the  jury  to  infer  from  the  relation  between  the  noW  plaintiff  and 
his  brother,  who  was  his  agent,  and  the  conduct  and  long  silence  of  the  former,  that  the  credit 
had  been  acquiesced  in  and  approved  by  him,  even  if  not  made  originally  vfith  his  consent- 
Such  assent  *oUld  be  equivalent  to  an  original  authority.  Kemper  v.  Turner  2  Mill.  Lou.  Rep- 
149,  150.  In  &a  action  btought  oh  a  guaranty  by  the  defohdaht  for  advances  made  by  the 
plaintiff  to  B.,  the  defendant,  to  show  payment  in  part,  proved  a  judgment  by  the  plaintiff  against 
B.,  and  an  extent  Of  land.    In  answer,  the  plaintifl'  offered  to  show  a  second  judgment,  recovered 
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Tjy  hini  against  B.  in  debt  on  tlie  first,  on  the  ground  that  tlie  title  to  the  land  extended  on  the 
first  had  failed.  Held  admissible,  to  disprove  the  part  satisfaction.  De  Forest  v.  Strong,  8 
Conn.  Rep.  613,  521.  The  guarantor  was  denied  the  right  to  impeach  the  second  judgment  for 
error,  although  he  was  a  stranger.  Id.  Where  an  action  was  entirely  of  a  possessory  character, 
and  it  became  material  for  the  defendant  to  show  acts  of  ownership  and  possession  On  his  part,  a, 
summary  statute  proceeding  by  the  defendant  as  landlord,  before  a,  justice  of  the  pe&ce,  to 
obtain  possession  from  his  tenant  who  had  no  connection  with  the  plaintiff,  was  held  admissible 
against  the  latter,  so  far  as  they  went  to  establish  the  rem  ipsam.  Richardson  v.  Scott,  6  Lou. 
Rep.,  by  Curry,  54,  56,  58.  In  ejectment  by  a  sheriff'^  vendee,  a,  judgment  in  his  favor  against 
the  defendant  whose  land  was  sold,  was  received  as  pertinent,  along  with  other  circumstances, 
to  show  how  the  former  paid  the  sheriff  for  the  land.  Hartman  v.  Stahl,  2  Pennsylvania  Rep. 
223.  So  a  judgment  is  evidence  in  favor  of  a  creditor  seeking  to  avoid  a  sale  by  his  judgment 
debtor  as  fraudulent.  While  it  concludes  the  debtor,  as  to  the  indebtedness,  it  is  prima  facie 
evidence  against  the  alleged  fraudulent  vendee,  who  may  in  turn  impeach  the  judgment  as  col- 
lusive in  respect  to  himself.  Garland  v.  Rives,  4  Rand.  282 ;  Serapum  v.  La  Croix,  I  Mill.  Lou. 
Rep.  373,  319,  380.  If  the  judgment  was  obtained  before  the  alleged  fraudulent  conveyance  or 
assignment,  it  is  conclusive  against  the  assignee.  Rogers  v.  Rogers,  3  Paige,  319.  In  debt  for 
tolls  claimed  by  the  plaintiff  as  lessee,  under  the  mayor  and  burgesses  of  Northampton,  for  car- 
riages passing  through  a  certain  street  in  Northampton,  and  for  cattle  sold  in  the  market  there, 
an  exemplification  sealed  of  a  judgment  in  the  King's  Bench,  in  the  case  of  The  Mayor  of 
Northampton  v.  Ward  (2  Stra.  1238),  was  produced  from  the  muniments  of  the  corporation. 
The  record  was  read,  and  stated  that  the  declaration  was  in  trespass  for  putting  lip  a  stall  in  the 
market.  Sir  J.  Scarlett  objected — ''  It  is  not  relevant.  The  true  nature  of  it  is  to  show  a  right 
of  soil;  and  that,  as  against  an  individual,  has  nothing  to  do  with  a  right  to  take  toll."  Tindall, 
C.  J.:  "I  cannot  say  that  it  may  not  connect  itself  with  the  issue  as  the  cause  proceeds.  The 
jurisdiction  is  of  a  right  to  set  up  a  stall  without  paying  toll.  I  cannot  say  that  it  may  hbt  be 
evidence  to  affect  the  question  in  issue."  Lancom  v.  LOvell,  6  Carr.  &  Payne,  437.  But  an  infoi"- 
mation  against  the  corporation,  in  the  nature  of  a  quo  warraMo,  by  the  actorhey-generAl,  in  the 
reign  of  Elizabeth;  was  held  inadmissible  in  any  view  to  lay  the  foundation  of  showing  a  new 
charter,  nothing  having  Been  done  thereon.  Id.  Though  a  judgment  agamst  administrators 
will  not  be  evidence  of  the  debt  against  the  heirs,  yet  it  is  material  to  show  that  and  the  execu- 
tion returned  rmlld  bona  against  the  former,  as  the  condition  on  which  to  charge  the  heirs,  and 
for  this  purpose  the  record  shall  conclude.  See  per  Walworth,  Ch.,  in  Scott  v.  Young,  4  Paige, 
546.  In  an  action  of  trespass  against  grand  jurors  in  Connecticut,  for  taking  and  detaining  the 
plaintiff's  horse  and  gig,  the  defendants  justified,  alleging  that  the  plaintiffs  were  unlawfully 
traveling  upon  Sunday ;  that  the  defendants  seeing  them  in  the  act,  stopped  the  horse  for  the 
purpose  of  arresting  the  plaintiffs,  who  thereupon  fled,  leaving  the  horse  and  gig  in  the  defend- 
ants' possession.  The  defendants  claimed  to  have  made  out  these  facts  on  the  trial ;  and  for  the 
purpose  of  Showing  the  fact  that  an  arrest  was  afterward  made  and  duly  followed  up,  they  were 
allowed  to  introduce  the  record  of  a  justice,  before  whom  the  plaintiffs  were  brought  the  next 
day  and  convicted  of  the  offence  imputed.  It  seems,  however,  not  to  have  been  held  ei^idBuce  of 
the  plaintiffs'  actual  guilt.  Ward  v.  Green,  11  Conn.  Rep.  455.  Where  the  record  is  not  rele- 
vant, it  is  to  be  objected  on  that  ground ;  as  where  a  suit  by  the  defendants  against  the  plain- 
tiff was  sought  to  be  proved,  from  which  to  infer  that  the  defendants'  testator  had  accepted  the 
covenant  on  whicli  the  present  suit  was  brought.  The  record  in  the  first  suit  not  showing  any 
connection  of  that  suit  with  the  covenant  now  in  question,  it  was  rejected  as  irrelevant.  Bate  v. 
Lewis'  Ex'rs,  1  J.  J.  Marsh.  313,  315,  316. 

We  had  occasion,  ante  (note  252),  to  notice  the  effect  of  a  judgment  against  vendees,  warrantees, 
persons  indemnified,  &c.,  as  evidence  against  their  vendors,  warrantors,  indemnitors,  &.c:; 
as  to  which  we  shall  here  set  down  some  additional  cases.  The  rule,  it  will  be  recol- 
lected, was,  that  the  person  answerable  over  having  no  notice  of  the  suit,  the  record  shall 
merely  be  evidence  of  the  fact  of  the  recovery;  but  notice  being  given,  or  a  chance  to 
defend  being  otherwise  afforded,  that  makes  him  a  privy  to  the  suit,  and  concludes  him.  The 
former  was  held  of  a  judgment  against  the  sheriff  for  the  default  of  his  deputy,  when  offfered  a^ 
evidence  in  a  suit  by  the  sheriff  against  the  deputy  and  his  sureties  to  recover  over.  Lewis  v. 
Knox,  2  Bibb,  453  ;  Johnson  v.  Thompson,  4  Id.  294.    So  hi  an  action  on  a  covenant  of  wafa 
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ranty,  though  the  judgment  of  eviction  against  the  warrantor  be  material  to  show  the  breach  of 
the  covenant,  yet  the  farther  effect  of  the  record  depends  on  the  fact  whether  the  warrantor  had 
notice  of  the  suit  and  opportunity  to  defend  it.  Key  v.  Walker,  1  Lou.  Rep,,  by  Curry,  297,  300. 
And  see  Boorman  v.  Johnston,  12  Wend.  56'?,  5tO,  5'72.  And  though  judgment  against  an 
attaching  officer,  in  trover  for  the  property  by  a  third  person,  be  evidence  against  the  attaching 
creditor,  it  is  not  conclusive  upon  him,  unless  he  have  had  due  notice  of  the  suit.  Peaslee  v.  Stam- 
ford, Brayt.  240.  So  of  a  recovery  against  a  purchaser  of  personal  property,  in  a  suit  against  his 
warrantor.     Stephens  v.  Jack,  3  Terg.  403. 

Several  cases  of  this  class  were  also  considered  supra,  while  speaking  of  records  as  evidential 
of  themselves,  the  fact  of  their  existence,  and  their  legal  effect.  It  is  in  this  view  that  they  are 
received  to  fix  the  amount  of  damages  which  the  party  seeks  to  recover  over,  or  to  show  the 
breach  of  some  covenant,  as  of  warranty  against  eviction,  &c.  See  ante,  note  274.  The  record 
and  judgment  in  a  suit  by  another  party  against  the  defendant,  condemning  them  to  pay  damages 
occasioned  by  the  plaintiff's  misconduct  while  in  their  employ,  was  held  admissible  to  prove  rem 
ipsam,  i.  e.  that  the  money  was  recovered.  And  as  the  plaintiff  against  whom  it  was  sought  to 
be  used  in  this  case,  had  notice,  and  appeared  to  have  felt  that  he  had  some  interest  to  prevent 
the  decision  which  took  place,  and  exerted  himself  accordingly,  held  that  it  must  exculpate  the 
defendants  from  the  charge  of  collusion  ;  though  it  seems  not  to  have  been  held  to  conclude  the 
plaintiff  on  the  point  of  his  misconduct.  Davis  v.  Louisiana  Tow  Boat  Co.,  9  Lou.  Rep.  by 
Curry,  575. 

The  effect  of  notice  we  saw  (mU,  note  252,  ei  seq.  One  instance  there  given,  is  of  a  warrantor 
of  title  with  notice  of  a  suit  ajgainst  his  vendee  upon  the  point  of  title.  This  doctrine  was  ap- 
phed  in  its  full  extent  to  a  suit  in  a  justice's  court  in  Brewster  v.  Countryman  (12  Wend.  446). 
An  assignee  who  is  bound  to  idemnify  his  assignor,  and  appears  and  defends  a  suit  against  him, 
is  concluded  by  the  record.  Curtis  v.  Cisna's  Adm'rs,  1  Ham.  Rep.  436  to  438.  So  the  vendor 
of  a  note,  with  warranty  or  fraudulent  representation  that  the  maker  had  no  set-off,  was  held 
concluded  by  the  record  allowing  a  set-off,  the  vendor  having  been  present  at  the  trial  and  as- 
sisted in  resisting  the  set-off.  Walker  V.  Ferrin,  4  Term.  Rep.  523,  529,530.  So  as  to  indem- 
nitors. Thus,  where  the  defendants  gave  a  bond  to  the  plaintiff  to  indemnify  him  as  special  bail 
for  P. :  being  sued  as  bail,  he  gave  notice  of  the  suit  to  the  defendants.  There  was  a  good  de- 
fence in  behalf  of  the  bail,  but  neither  he  nor  the  defendants  availed  themselves  of  it;  and  held, 
that  the  duty  of  defence  lay  on  the  defendants  exclusively,  and  that  in  an  action  against  them, 
the  record  of  judgment  against  the  baU  was  conclusive.  Beers  v.  Pinney,  12  Wend.  309.  The 
mode  of  proceeding  in  Connecticut  to  give  notice  to  a  warrantor  of  land,  by  the  warrantee,  of  a 
suit  by  ejectment  against  him  to  recover  the  land,  and  the  effect  of  such  notice,  or  his  defending 
the  cause  without  notice,  will  appear  by  Belden  v.  Seymour  (8  Conn.  Rep.  304,  308).  If  he  do 
not  defend,  the  judgment  fixes  the  amount  of  damages;  if  he  do,  it  is  strong,  if  not  conclusive 
evidence  on  the  title.  Per  Daggett,  J.,  Id.  308.  It  is  the  same,  if  the  recovery  is  against  the 
tenant  of  the  warrantee,  as  where  it  is  against  himself.     Id.  304,  309,  and  the  cases  there  cited. 

In  Pennsylvania,  a  similar  doctrine  prevails  (Collmgwood  v.  Irwin,  3  Watts'  Rep.  306) ;  and 
where  notice  does  not  appear  on  the  record,  the  question  whether  it  was  actually  given  is  matter 
Ml  pais,  to  be  decided  by  the  jury.  Id.  As  to  what  shall  be  sufficient  evidence'of  notice,  see  Id. 
In  that  state  parties  claiming  adversely,  though  not  originally  on  the  record,  are  allowed  in  cer- 
tain cases  to  come  in  even  in  courts  of  law,  and  interplead,  by  which  they  are  concluded.  Coates 
T.  Roberts,  4  Rawle,  100,  109  to  111.  Accordingly  a  recovery  in  scire  facias  on  a  judgment  in 
foreign  attachment  against  the  garnishee,  was  held  to  conclude  and  bar  another  creditor's  right 
to  come  in  by  action  against  the  same  garnishee,  and  contest  the  Una  fides  of  the  first  recovery, 
he,  the  creditor,  having  interpleaded  or  taken  defence  in  the  scire  facias.  Tet  it  was  conceded 
that  he  might  even  then  show  fraudulent  collusion  between  the  original  parties,  such  as  to  ob- 
struct the  fair  litigation  of  his  own  claim;  and  so  be  let  in  to  try  his  action.  Id.  111.  A  mort- 
gagor having  been  sued  in  ejectment,  gave  notice  to  his  mortgagee,  who  declined  defending,  and 
the  former  then  gave  a  cognovit,  and  came  in  under  the  plamtiff  in  ejectment.  In  ejectment  by 
the  mortgagee,  held  a  conclusive  defence  for  the  mortgagor.  Jackson  ox  dem  Vredenburgh  v 
Marsh,  5  Wend.  44,  46. 

But  a  stranger  to  the  suit  is  in  no  way  affected  by  these  notices;  nor  by  aiding  in  the  defence. 
See  Burnside  v.  MiskeUy,  6  Watts,  506,  507,  608.     Thus  a  master  being  notified  and  attending 
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to  defend  his  slave  against  the  charge  of  stealing,  the  conviction  was  holden  not  admissible  in  an 
action  of  slander  by  way  of  fijdng  the  charge  upon  the  former.  Nelson  v.  Evans,  1  Dev.  9.  See 
aide,  note  253,  as  to  the  relation  in  which  one,  not  a  party,  must  stand  to  a  cause  in  order  to  be 
bound  by  the  judgment.  If  one  having  no  right  to  interpose  in  a  suit,  do  yet  actually  come  in, 
and  contest  his  right,  the  decision,  it  seems,  will  bind  him.  Bumside  v.  Miskelly,  5  Watts,  506, 
508,  per  Sergeant,  J. 

We  noticed  onfe  (note  252),  several  authorities  as  to  the  effect  of  a  verdict  or  judgment,  &c., 
against  the  principal  when  given  in  evidence  to  charge  the  surety.  We  shall  here  introduce 
some  additional  cases  on  that  head,  premising  that  it  may  be  advantageously  studied  in  connec- 
tion with  the  text  and  notes,  in  respect  to  the  effect  of  confessions,  entries,  and  other  acts  of  the 
principal,  as  against  his  surety. 

The  question  on  the  effect  of  a  decree,  in  a  court  of  probate  or  chancery,  made  against  an  ad- 
ministrator, and  introduced  to  charge  the  surety,  was  considered  to  some  extent  cmie  (note  288), 
while  treating  of  the  decrees  of  those  courts  as  evidence  generally.  The  oases  of  Simkins  v.  Cobb, 
(2  Bail.  60),  Lyles  v.  Caldwell  (3  M'Cord  225,  226),  Ordinary  v.  Robinson  (1  Bail.  25,  27),  Shel- 
ton  ads.  Cureton  (3  M'Cord,  412),  Lucas  v.  Curry's  Ex'rs(2  Bail.  403,  406),  and  Lyles  v.  Brown  (1 
Harp.  Rep.  3 1),  were  there  stated,  and  their  bearing  on  the  surety  briefly  noticed.  The  result 
seems  to  be  that  the  decree  is,  at  least,  prima  facie  evidence  against  the  sureties,  in  a  suit  upon 
the  bond,  though  they  were  not  made  parties  in  the  Court  of  Probate  or  Chancery.  This  conclu- 
sion seems  to  rest  on  the  condition  in  the  bond  that  the  administrator  shall  render  an  account, 
which  means,  before  the  proper  court.  The  surety  binding  himself  to  this,  it  is'  considered  a 
stipulation  that  he  shall  abide  the  accounting  Of  the  principal'  alone.  This  act  of  accounting, 
and  the  decree  which  follows,  thus  becomes  a  part  of  the  res  gestce  within  the  terms  of  the  condition. 

To  proceed,  however,  with  some  other  cases ;  a  judgment  in  favor  of  a  creditor  against  the 
administrator,  was  held  conclusive  against  the  sureties  as  to  the  nature  of  the  debt,  viz :  that  it 
was  not  the  debt  of  the  administrator  personally ;  but  -yas  due  from  the  intestate.  The  court 
say,  "  The  responsibility  of  securities  being  incidental  and  collateral  to  that  of  the  principal,  the 
judgment  concluded  as  to  the  existence  and  character  of  the  debt."  Hobbs  v.  Middleton,  1  J.  J. 
Marsh.  116,  119.  A  judgment  against  the  principal,  of  course  concludes  the  special  bail. 
Lewis  V.  Braokenridge,  1  Blackf  112,  116,  and  the  authorities  there  cited.  But  where  a 
surety  bond  was  for  the  faithful  performance  of  Owen's  duty  as  deputy  sheriff  and  collec- 
tor, and  a  judgment  was  obtained  against  Owen  for  his  official  default ;  held,  that  the  record 
was  not  admissible  in  evidence  against  the  surety.  BeaU  v.  Beck,  3  Harris  and  M'Henry's 
Reports,  242.  In  Lartigue  v.  Baldwin  (7  Martin's  Louisiana  Reports,  193),  A.  had  executed 
a  bond  to  0.  as  surety  for  B.,  conditioned  to  indemnify  0.  against  any  loss  he  might  suf- 
fer in  consequence  of  an  attachment  sued  out  against  him  by  B.,  in '  case  the  attach- 
ment should  not  be  prosecuted  to  effect ;  B.  having  failed  in  the  suit,  C.  sued  him  for  damages 
and  recovered  judgment ;  but  being  unable  to  collect  them  by  execution  against  B.,  0.  now 
prosecuted  A.  on  his  bond.  The  District  Court  received  the  record  in  the  suit  against  B.,  as, 
per  se,  sufficient  evidence  against  A.  On  appeal,  the  evidence  was  disallowed ;  and  per  Der- 
bigny,  J. :  "  There  is  no  rule  in  our  laws  better  understood,  than  that  which  allows  the  surety 
the  right  of  availing  himself  of  the  same  means  of  defence  (save  those  that  are  merely  personal), 
which  the  principal  debtor  could  resort  to.  That  principle  has  founded  the  sacred  maxim,  that 
no  one  ought  to  be  condemned  without  being  heard ;  and  that  consequently  no  person  shaU 
be  bound  by  a  judgment  to  which  he  is  not  a  party." 

A  judgment  against  an  administrator,  suggesting  a  devastavit,  is  not  conclusive  in  a  subse- 
quent action  against  his  sureties  in  bis  fiduciary  bond.  Fountleroy  v.  Lyle,  5  Monroe,  266,  267. 
Reliance  was  placed  in  this  case  on  the  words  of  the  Kentucky  statute,  which  authorized  a  plea 
of  plene  adminisiravit  in  an  action  suggesting  a  devastavit,  even  by  the  administrator  after  a 
general  judgment  against  him.  It  was  concluded  that  the  sureties  ought  of  course  to  have  the 
same  right,  though  not  named  in  the  statute.     Id.  267,  268. 

In  New  York,  where  an  action  is  brought  against  the  sheriff  for  an  escape  of  a  prisoner  from 
the  prison  bounds,  and  the  prisoner  and  liis  sureties  have  due  notice  of  the  suit,  the  judgment 
against  the  sheriff  will  be  conclusive  evidence  of  his  right  to  recover  on  the  bond  for  the  jail 
liberties,  against  the  prisoner  and  his  sureties,  as  to  all  matters  which  were  or  might  have  been 
controverted  in  the  action  against  the  sheriff.     2  R.  S.  435,  §  49. 
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A  former  judgment  against  the  principal  and  satisfaction,  is  a,  bar  to  a  guit  agajngt  the  ajire- 
ties ;  but  a  simple  judgment  without  satisfaction  is  no  bar.  This  was  held  of  a  former  judgment 
against  the  principal,  maker  of  a  promissory  note,  pleaded  in  bar  to  a  subsequent  action  againet 
his  surety.  M'Dgnald's  Adm'rs  v.  Pioliett,  2  Bail.  617.  So  a  judgment  in  ^<j\ampsjt  agaipst  the 
sheriff  for  money  poUected  by  him,  as  ?i}ch,,  is  no  bar  to  an  aption  on  li\f  surety  bond  against  tb? 
sureties.  State  Treasurer  v.  Oswald's  Sureties,  2  Bail.  214.  Where  there  was  a  judgment 
against  the  principal,  execution,  default  to  return  it,  ^nd  judgment  fpr  that  caug.e  against  the 
ofijcer  who  h^d  eoUectei}  the  mgney ;  yet  held,  no  bar  tp  an  aptipn  against  the  original  debtor's 
^uf'pties,  there  being  no  actual  satisfaotipn  by  the  suit  against  the  officer.  Eiitland  Bank  v- 
Thrall,  6  Venn.  Kep.  237.  A  fortiori  g,  judgment  against  a  debtor  shal}  nqt  bar  a  suit 
against  his  sureties  in  a  collateral  covenant  to  pay  the  debt.  Commigsipnera  \.  Canan,  2 
Watts,  107. 

And  we  saw,  oirefe  (note  274),  and  ghall  see  again  (npte  673,  ^as0,  that  where  one  of  two  joint 
debtors  or  wrpngdoers  lias  been  sued  and  at  trial  had,  the  jecor^  as  tP  tfee  case  pf  the  debtors,  is  a 
bar  in  ^top  pf  the  one  not  sued ;  ^nij  may,  in  the  case  of  wrongdoers,  become  material  as  a  medium 
of  prppf  tP  slip w  payment,  or  satisfaction,  or  election,  especially  when  ponnected  with  the  execu- 
tion. This  doctrine,  as  it  respepts  joint  debtors,  was  belli  in  Wilson  v.  Hirgt  (4  Barn.  &  Adolpi. 
156),  on  the  question  whether  a  release  by  a  partner  sued,  to  his  partner  not  sued,  would  make  him 
competent  as  a  witpess  for  the  defendant.  That  a  judgment  against  pne  pf  two  joint  debtpirB  bars 
all  remedy  against  the  other,  was  ^o  held  in  5eltzhop-?er  v.  The  ConjJnonwealth,  J  Watts,  1.26i 
Williams  T.  MTaU,  2  Serg,  k  Rawle,  280 ;  Downey  v.  The  Mechanies  and  Farmers'  Bank,  13  Id. 
288 ;  and  Bgdejl's  Adm'rs  ¥.  Seetljiley,  5  Monroe,  601.  See  also  Taneman  v.  Herdman,  3  Watts, 
202.  The  rule  that  a  judgment  obtained  against  one  of  twp  or  mare  joint  debtors,  bars  a  suit 
against  all,  applies  qnly  -vifhere  the  judgment  is  based  uppn  the  s<wj«  rnatttr,  caii^&,  a,mi  ffidng, 
for  which  the  second  suit  is  brouglit.  Hence,  several  persons  being  jointly  indebted  on  book 
to  A.,  B.,  one  of  the  debtors,  gave  his  separate  note  for  such  indebtedness,  whiph,  though  re- 
ceived by  A-i  was  not  accepted  in  satisfaption  of  his  qlaim ;  and  A.  afterward  recpvered  judg- 
ment on  the  note ;  held,  that  the  judgment,  as  such,  was  no  bar  to  a  suit  by  A.  on  the  originikl 
demand  against  all,  the  debters.  Pairchild  v.  Hplly,  10  Conn.  Rep.  474,  Othei^rise  if  the 
judgment  had  been  satisfied.  Id.  And  see  g.  P.,  Drake  v.  Mitphell,  3  East,  351.  Where  one  pf 
two  joint  promisprs  resides  in  a  fpreign  state,  and  is  sued  tP  judgnient  there,  this  will  net 
bar  a  domestie  suit  against  the  Pther  without  acual  satisfaption;  for  the  separate  residence 
severs  the  remedy ;  ^nd  each  m^iy  be  prpopeded  against  severally.  Dennett  v.  Chick,  2  Greenl. 
191.  And  see  Tappan  v.  Bruen,  5  Mftss.  Eep.  195i ;  Russell  v.  Allen,  8  Mass.  Rep.  424,  note ;  and 
Ward  V.  Jphnson,  13  Mass.  Rep.  148,  all  of  which  are  pited  and  ppnsidered  by  MeUen,  C.  J.,  in 
Dennett  v.  Chick,  tcgether  with  Sheehy  v.  Maudeville,  6  Craneh,  253.  A  recovery,  withput  sat- 
isfaotipn, against  pne  of  the  twp  pbligprs  in  a  joint  and  several  bpnd  is  no  bar  tp  an  aotipn  against 
the  pthers.  Said  in  State  Treasurer  y.  Oswald's  Sureties,  swpra;  Braman  v.  Hewk,  1  Blackf- 
392,  S.  P.  So  in  Pennslyvania,  as  to  a  former  reopvery  against  bpth,  had  on  the  confession  of 
one ;  this  will  not  bar  a  suit  against  the  pther,  it  being  a  nullity  as  tP  the  latter.  Sadler  v. 
Slabaugh,  2  Wq.tts,  72.  A  sheriff  and  his  deputy  being  jeintly  and  severally  liable  for  money 
CpUeoted  by  the  letter,  a  reeovery  against  the  latter  is  no  bar  to  a  suit  against  the  former. 
Christian  v.  Hopver,  6  Yerg.  505. 

If  a  plea  be  pf  a  fprmer  recovery  against  a  jeint  wrongdoer,  it  shpuld  show  actual  satisfafl- 
tion.    Park  v.  Hopkins,  2  BaU.  411. 

We  alsp  saw  anie  (note  274),  that  a  record  may  be  evidence  fpv  or  against  strangers  where 
it  operates  tP  convert  the  property  in  things,  pr  in  other  woi-ds  to  change  or  create  a  title. 
This  is  SQ  whenever  the  value  of  the  goods,  has  been  recovered  of  one  perspn  by  another. 
So  tPO  in  trespass  against  an  officer  for  taking  the  plaintiff's  gppds,  wherein  the  value  of  the 
goods  was  recpvered;  the  prpperty  in  the  geods  was  held  to  vest  in  the  party  wfeo  had, 
pursuant  to  an  agreement,  indemniflod  the  officer  against  the  taking,  and  who  had  defended 
the  action  and  satisfied  the  judgment ;  and  he  recovered  accordingly  in  an  aoticn  against  the 
original  ewner.  In  such  a  case,  the  record  and  proceedings  in  the  former  suit  are  evidence 
in  opnneotipn  with  the  agreement  pf  indemnity,  notice,  defence,  payment  of  the  judgment,  &o., 
to  establish  the  permutation  of  the  property.  Howard  v.  Smith,  12  Pick.  202.  But  these  cases 
of  permutation  generally  arise  between  the  immediate  parties.    Thus,  Lord  Bllenborough  held 
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questionable,  whether  a  judgrnenfc  of  an  inferior  court  vould  be  conclusive 
and  not  examinable,  if  an  action  were  brought  upon  it  in  a  superior  court 
for  the  recovery  of  a  debt. 

In  the  case  of  Moses  agt.  Macfarlane,(l)  it  was  decided,  that  a  sum  of 
money,  paid  under  the  direct  authority  of  an  inferior  court,  might  be  re- 
claimed as  unduly  paid.  This  decision  has  given  great  dissatisfaotion.(2) 
It  proceeded  on  the  ground,  not  that  the  judgment  was  wrong,  but  that 
(for  a  reason  which  the  defendant  in  the  court  below  could  not  avail  him- 
self of  against  that  judgment),  the  defendant  in  the  court  above  ought  not 
in  justice  to  keep  the  money.  Lord  Mansfield,  0.  J.,  expressly  said,  that 
the  merits  of  a  question,  determined  in  the  court  below,  never  could  be 
examined  over  again  in  any  shape  whatever. 

In  the  Irish  case  of  Gahan  agt.  Mainjay,(S)  the  Lord  Chancellor  observed, 
that  the  ecclesiastical  and  admiralty  courts  are  not  courts  of  record,  and 
that  sitting  in  a  court  of  law  he  was  not  at  liberty  to  enter  into  the  exam- 
ination of  the  justice  or  injustice  of  any  judgment  of  a  court  of  competent 
jurisdiction,  unless  it  came  before  him  by  a  writ  of  error.     It  has.  hpw- 


that  an  action  for  goods  bargained  an4  sold  would  lie  hj  the  vendor  against  the  vend^Si  thougl^ 
the  former  ha,d  parted  -with  the  goods  and  could  not  deliver  them ;  and  In  this  action  the  full 
price  might  he  recovered ;  for  then  the  property  would  be  changed,  and  the  vendee  might  re- 
cover an  equivalent  in  trover  for  the  goods  against  the  vendor.  Martens  v.  Adcook,  4  Eap. 
K  P.  C.  251. 

"We  partially  noticed,  ante  (note  253),  how  far  a,  conviction  in  a  criminal  shall  be  eividei^use  in  ^ 
civil  cause.  It  was  lately  held,  that  where  a  person  wa«i  convicted  of  a  trespass  under  the  (jaH)^ 
Act  (1  &  2  WUl.  IV,  e.  32),  underwent  the  sentence  of  imprisonment,  and  did  not  appeal,  this 
conviction  was  an  answer  to  an  action  for  malicious  prosecution  brought  against  the  informer. 
Park,  J.,  asks,  "  Can  a  party  in  the  face  of  a  conviction  bring  an  action?"  MeUor  v.  Baddeley, 
6  Carr.  &  Payne,  374.     See  ante,  note  216. 

The  rule,  however,  in  general  is,  that  verdicts  and  judgment^  in  criminal  cases  are  not  evi- 
dence In  civil  actions.     See  ante,  note  272,  and  the  subsequent  notes  there,  relating  to  this  subject. 

TJie  record  of  conviction  of  the  defendant's  slave,  of  assaulting  and  killing  the  plaintiff's 
slave,  was  held  inadmissible  against  the  defendant  in  an  action  for  the  value  of  the  sl^vo  kUled. 
Steel  V.  Cazeaux,  8  Mart.  Lou.  Rep.  318,  321,  322, 

As  to  jurladictional  defects  in  the  proceedings  of  inferior  courts,  see  post,  note  293. 

In  Massachusetts,  an  inquest  of  offtee,  by  the  attorneyrgeneral,  for  lands  escheating  to  the 
government  by  reason  of  alienage,  is  evidence  of  title  ip  aU  oases;  but  it  is  upt  oonoli^sive 
against  any  person  who  was  not  tenant  at  the  time  of  the  inquest,  or  p^rty  or  privy  thereto. 
§i}ch  person  may  prove  that  there  are  lawful  heir^,  not  aliens,  in  esse.  Stokes  v.  Dawea,  i 
Mason,  26S. 

The  following  cases,  depending  upon  local  statutes,  may  be  consulted  as  showing  in  some 
degree  the  nature  of  these  inquisitions  in  different  states.  Ramsey's  Appeal,  2  Watts,  228 ; 
Commpttwealth  v.  Selden,  2  Munf.  160;  Hall  v.  Grittings,  2  Harr.  4  Johns.  112;  The  People  v. 
Quttiog,  3  Johns.  Rep.  1. 

For  the  doctrine  on  this  subject  in  Pennsylvania,  see  Gist  v.  'Wilson,  2  Watts,  30;  Hale  v. 
Henrie,  Id.  143 ;  White  v.  White,  i  Rawle,  61. 

(1)  2  Burr.  1008. 

(2)  See  the  opinion  of  Eyre,  C.  J.,  in  Philips  v.  Hunter,  2  H.  Bl.  402.  And  see  Poth,  by 
Evans,  350. 

(3)  Cited  2  Evans'  Pothier,  353. 
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ever,  been  frequently  stated,  that  inferior  courts,  not  of  record,  have  not 
the  privilege  of  not  having  their  judgments  controverted .(1) 

"WTien  examinable. 

The  following  are  instances  in  which  the  judgments  of  inferior  courts 
have  been  held  to  be  examinable : — 

"Where  it  appears  that  a  judgment  has  been  pronounced  in  an  inferior 
court,  and  due  notice  of  the  proceedings  had  not  been  given  to  the  party, 
the  judgment  will  not  be  enforced,  the  matter  not  having  been  duly  sub- 
mitted to  the  jurisdiction  of  the  inferior  court.(2)  Thus,  where  a  judg- 
ment by  foreign  attachment  was  relied  on  by  way  of  defence  in  an  action, 
it  was  held  of  no  avail,  on  account  of  want  of  notice  to  the  defendant  in 
the  court  below.  It  was  said  by  the  chief  justice,  that  a  practice  to  pro- 
ceed in  the  absence  of  the  defendant,  without  summoning  him  or  giving 
him  notice,  was  contrary  to  the  first  principles  of  justice,  and  could  not 
be  supported.(3) 

When  process  not  duly  served. 

Where  a  summons  and  attachment,  returnable  at  the  same  time,  were 
issued  at  the  same  time,  and  neither  of  them  was  served  personally,  and 
the  plaintiff  declared  and  had  judgment,  the  defendant  not  appearing, 
though  this  was  certified  to  be  the  practice  of  the  court,  the  proceedings 
were  vacated  upon  a  writ  of  error  ;(4)  and  it  is  conceived  that  they  would 
have  been  equally  unavailing  in  an  action.  So  where  a  judgment  and 
process  of  execution  in  a  county  court  were  pleaded  in  bar  to  an  action 
of  trespass,  and  it  appeared  that  the  process  of  the  court  had  not  been 
served,  nor  an  appearance  duly  entered,  the  court  held  that  a  jury  were  at 


(1)  By  Lord  Mansfield,  0.  J.,  in  Walker  v.  Witter,  Doug.  3.  By  Buller,  J.,  in  Galbraith  v. 
Neville,  Id.  6,  n. 

(Want  of  jurisdiction  renders  the  judgment  of  a  court  a  nullity  and  unavailable  for  any  pur- 
pose. Noyea  v.  Butler,  6  Barb.  113,  and  cases  there  cited.  But  if  the  record  states  the  facts 
conferring  jurisdiction,  the  statement  is  prima  facie  evidence  of  such  facts.  6  Wend.  452  ;  5  Id. 
148  ;  5  Hill  R.  168  ;  6  Barb.  616.  And  the  rule  is  the  same  in  regard  to  tribunals  of  inferior  ju- 
risdiction (Betts  V.  Bagley,  12  Pick.  572) ;  if  the  facts  conferring  jurisdiction  have  been  litigated 
and  passed  upon  by  the  court,  the  regularity  of  the  proceedings  will  not  be  inquired  into  coUate- 
ally.  Id.  Or  if  the  jurisdiction  of  a  court  of  limited  authority  depends  on  a  fact  which  must 
be  ascertained  by  that  court,  and  such  fact  appears  and  is  stated  in  the  records  of  its  proceedings, 
its  jurisdiction  cannot  be  afterwards  controverted  between  the  parties.  Dyokman  v.  The  Mayor, 
to.,  1  Selden,  434,  262.) 

(2)  See  infra,  various  examples  to  the  same  effect  in  regard  to  foreign  judgments. 

(If  the  party  defendant  is  not  brought  into  court,  nor  in  any  manner  served  with  process,  there 
can  be  no  vahd  judgment  against  him,  and  no  record  (6  Wend.  450 ;  5  Id.  158 ;  6  Pick.  241)  ; 
unless  the  defendant  appeared  in  the  cause  by  attorney.  Shumway  v.  Stillman,  4  Cowen,  296 ; 
6  Wend.  441 ;  Mayhew  v.  Thatcher,  6  Wheat.  129  ;  Noyes  v.  Butler,  su^a) 

(3)  Fisher  v.  Lane,  3  Wils.  303 ;  S.  C,  2  W.  Bl.  834.  See  also  Bruce  v.  Wait,  1  M.  &  G.  1; 
Ferguson  v.  Mahon,  11  A.  &  E.  119. 

(4)  Williams  v.  Bagot  (Lord),  3  B,  *  C.  235,  112.  See  Pratt  v.  Dixon,  Cro.  Jao.  108  ;  Ward 
T.  Ellayn,  Id.  261. 
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liberty  to  consider  the  wliole  proceeding  fraudulent  and  collusive ;  and 
ttis,  notwithstanding  that  a  motion  to  set  aside  the  proceedings  in  the 
court  below  had  been  made  without  effect.(l) 


(1)  Thompson  v.  Blackhurst,  1  N.  &  M.  212. 

Note  293. — The  proceedings  of  inferior,  as  well  as  superior  courts,  may  be  assailed  in  various 
ways,  for  want  of  jurisdiction.  When  the  question  is  raised  in  one  form,  they  may  be  held  valid  i 
whereas  in  another,  they  would  be  adjudged  voidable  or  void.  On  error  or  appeal,  for  instance, 
they  may  be  voidable ;  but  valid  to  protect  a  person  acting  under  them,  while  unreversed,  to  se- 
cure him  a  right,  or  fix  his  title.  They  may  save  him  as  a  defence  against  an  action,  while  they 
would  be  inefficient  by  way  of  securing  a  claim  under  them.  They  may  protect  some  persons 
acting  under  them ;  but  be  void  as  to  others.  The  rules  which  govern  their  effect  as  evidence 
depend  upon  a  cautious  attention  to  these  and  the  like  distinctions. 

They  are  the  most  broadly  assailable  on  certiorari,  or  other  proceedings  in  nature  of  a  writ  of 
error  or  appeal.  In  such  oases  they  are  to  show,  through  the  whole  range  of  the  suit  or  proceed- 
ing, a  strict  conformity  to  the  powers  of  the  court.  Jurisdiction  must  appear  affirmatively,  and 
at  all  events ;  and  after  this  is  shown,  it  must  be  followed  with  the  requisite  conformity  in  all  the 
subsequent  stages,  unless  waived  by  the  party  entitled  to  object,  after  his  appearance  in  the  mat- 
ter. These  inferior  jurisdictions  not  proceeding  according  to  the  course  of  the  common  law,  are 
confined  strictly  to  the  authority  given.  They  can  take  nothing  by  implication ;  but  must  show 
the  power  expressly  given  them  in  every  instance.  Jones  v.  Crawford,  1  John.  Cas.  20 ;  S.  C,  1  Cain. 
Eep.  694,  note ;  1  Johns.  Caa.  228 ;  1  Cain.  Rep.  191 ;  Powers  v.  The  People,  4  John.  Rep.  292 ; 
People  V.  Miller,  14  John.  Rep.  371.  Where  an  attachment  was  given  to  the  citizens  of  the 
state,  and  the  record  said,  citizen  of  the  Umted  States;  held  avoidable.  Shivers  v.  Wilsonj  6 
Ear.  &  John.  130. 

*  *  The  recent  decisions  to  the  effect,  that  no  intendments  will  be  made  in  favor  of  the  juris- 
diction of  inferior  courts,  or  of  officers  proceeding  summarily  under  a  special  statutory  author- 
ity, but  that  every  fact  necessary  to  confer  jurisdiction  on  such  court  or  offtcer,  must  be  distinctly 
averred  and  proved,  are  very  numerous.  In  The  People  ex  rel.  Van  Talkenburgh  v.  The  Re- 
corder of  Albany  (6  Hill  R.  429),  Bronson,  J.,  said,  "  the  more  I  see  of  these  summary  proceed- 
ings, the  more  fuUy  am  I  convinced  that  they  should  be  carefully  watched."  In  Hill  v.  Stocking 
(Id.  314),  the  same  learned  judge  said :  "  These  summary  proceedings  must  be  carefully  watched, 
or  they  will  be  turned  into  the  means  of  working  injustice  and  oppression :"  and  in  Whitney  v. 
Shufelt  (1  Denio  R.  594),  Jewett,  J.,  stated  it  as  a  general  principle,  that  "  the  party  who  in- 
vokes the  exercise  of  the  jurisdiction  of  an  inferior  tribunal,  must  in  justifying,  aver  the  actual 
existence  of  the  material  facts  upon  which  the  jurisdiction  depends."  And  see  to  the  same  effect, 
Doughty  V.  Hope,  1  Comstock  (New  York  Appeal  Cases)  R.  19  ;  Kennedy  v.  Newman,  1  Sand. 
S.  C.  R.  187  ;  Bennett  v.  The  City  of  New  York,  Id.  485 ;  Bailey  v.  Delaplaine,  Id.  11 ;  Tarick 
V.  Tallman,  2  Barb.  S.  C.  R.  113  ;  Dike  v.  Lewis,  Id.  344;  In  the  Matter  of  Prime,  1  Barb.  S.  0. 
E.  340 ;  In  the  Matter  of  Metzer,  Id.  248 ;  In  the  Matter  of  Paul  Bruni,  Id.  187  ;  In  the  Matter 
of  Flatbush  Avenue,  Id.  286  ;  Halliday  v.  Noble,  Id.  137  ;  Fulton  v.  Heaton,  Id.  552  ;  The  Peo- 
ple V.  Koeber,  7  Hill  R.  39 ;  In  the  Matter  of  Bliss,  Id.  187 ;  Striker  v.  Kelly,  Id.  9 ;  S.  C.  (in  the 
Court  of  Errors),  2  Denio  E.  323  ;  Dewey  v.  Greene,  4  Denio  R.  93 ;  Deland  v.  Richardson,  Id. 
95 ;  Taylor  v.  Heath,  Id.  592  ;  Sharp  v.  Speir,  4  Hill,  86 ;  Matter  of  Faulkner,  Id.  598 ;  Ex  parte 
Robinson,  21  Wend.  R.  672;  Ex  parte  Haynes,  18  Id.  611.  Other  cases  might  be  added  from 
each  of  the  United  States ;  but  the  doctrine  is  so  amply  discussed  and  illustrated  in  those  already 
cited,  and  in  the  authorities  which  are  therein  referred  to,  that  it  is  deemed  quite  unnecessary  to 
swell  their  number.  And  see  the  learned  note  of  the  editor  of  the  recent  edition  of  Johnson's 
Cases  (2d  ed.)  2  J.  C.  28,  passim*  * 

The  general  doctrine  of  the  above  New  York  cases,  fi-om  Johnson  and  Caines,  has  been  ably  re- 
viewed, explained,  and  illustrated,  in  M'Kenzie  v.  Ramsey  (1  Bail  Rep.  457,  459,  South  Carolina). 
The  recorder  of  Charleston  took  cognizance  of  an  action  against  an  administrator,  under  a  stat- 
ute which  gave  him  concurrent  jurisdiction  with  the  Court  of  Common  Pleas,  in  which  court 
executors  might  be  sued  to  a  limited  amount,  on  all  contracts,  except  against  non-residents.    On 
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motion  to  reverse  the  recorder's  deoiaion,  -which  overruled  a  pie?,  to  his  jurisdiction,  the  court  (by 
Richardson,  J.)  said,  "The  queatiOA  now  ig,  whether  administrators  and  exeoutprs  shall  be  also 
exempt?"  "  It  is  urged,  that  they  are  not  named  in  the  act ;  but  the  same  may  be  said  of  any 
other  class  of  litigants,  for  none  are  expressly  named,  while  the  contracts  of  aU  are  embraced 
within  the  jurisdiction.  If  we  exempt  one  class,  we  may,  for  the  same  reason,  exempt  all,  and 
destroy  the  city  jurisdiction  by  successive  exemptions,  which  brings  the  position  taken  to  an  ab- 
surdity. With  great  plausibility  it  is  urged,  that  the  defendant  might,  by  his  rightful  plea  of 
^Tfim  admini^irmif,  bring  into  controversy  an  amount  greater  thiau  is  within  the  limited  jurisdic- 
tion. Assuredly  thi^  may  occur,  hnt  it  must  fiffit  orqw,  before  we  need  decide  such  a  case;  i^nd 
wbghever  there  is  foUjiid  necessarily  involved  in  a,  case,  prim"'  /"fie  within  the  jurisdiction,  njaitr 
ter  which  is  without  thp  power  of  tlie  cpvirt  tP  decide,  the  particular  case  may  very  possibly  he 
excepted  from  the  jurisdiction.  But  there  is  npthipg  in  the  cpnstit\iiion  of  the  court  which 
necessarily  disables  it  frpBj  deciding  upon  apy  plpa  which  an  administrator  may  put  in ;  and.  Ipng 
pj8^ti?P  prpves  that  it  may  safely  ^cyudge  the  issue  made  uppn  the  plea,  pf  plene  qdminisirqmf. 

"The  New  Tprk  oases  frpin  1  Cajngg,  191,  und  1  John.  Gas.  228,  evidently  turned  upon  the 
pons^ructipn  of  s,  particiilar  statute,  anfi  do  not  reach  th?  ease,  or  act,  befpre  na.  They  Shpw, 
lipweyer,  the  whele^pme  yigHanoe  with  ijj-hich  inferipr  cpurts  are  kept  within  their  delegftteij 
jurisdictipn.  I  will  take  th^  o/jc^^ipR  pf  nqticing  in  -s^h^^  this  vigilapcq,  which  is  often  urged  ^ 
gxtravaganoe,  really  ppn^ists. 

"  It  is  true  that  ppur^s  pf  limited,  jn.risdictipji  ^re  like  partjcplar  agents ;  w«  mus^  sge  th^ir 
grftthprity  befpre  we  regard  their  deoi^ipn^  a?  lawful ;  but  seeing  it,  we  are  tp  respect  it,  and  their 
authority  js  not  the  less  pertain  bepaiU^fi  spepifled  a,nd  confined.  The  Supreme  Court  of  the  United 
gtgte^  is  one  of  particular  an4  limited  jurisdiption ;  and  yet,  althpngh  expressly  bpund  dpwn  by 
^\e  ppnstituti9n  tp  powers  strictly  delegated-r-^ltbpugh  very  opnflned  in  its  placets,  how  spvereign 
aid  unrestrained  is  thp,t  ppurt  within  its,  Umita,  It  is  even  so  with  every  court  of  particular  ^nd 
Jjmited  jurisdiction,  and  we  require  to  see  the  evifisnoe  of  its  authority,  a«  much  in  the  instance 
of  the  Supreme  Court  of  the  United  States,  as  in  any  other.  The  difference  between  these  and 
PQurts  of  opmmpn  law  and  general  jurisdiction,  is,  tljat,  the  latter,  as  a  general  rule,  have  their 
judicial  a,uthprity  proven  jir^njo  fame  l)y  tjhe  judicial  act  itself,  which  is  ipsp  fscto  binding,  until 
it  s^ppears  negatively,  that  the  oonrt  has  not  the  power. 

*'  This  is,  indeed,  no  mpre,  in  principle,  than  the  distinction  between  all  general  and  partiquliw 
agents.  The  oonstitntion  a£fpr4s  ^n  example  of  eaph.  The  general  powers  of  thp  state  legisla^ 
ture  afford  a  striking  illustr-atipn.  Its  legislative  act^  ^re  ipso  facto  binding,  unless  we  can  find 
in  the  opnstitutio.n  a  dirept  negative,  ftn^  unavoidable  estoppel.  And  why  is  this  the  case  f  Se- 
pauae  it  has  the  legiglatiyp  powpr,  with  only  a  few  particular  restrictions.  At  the  same  time, 
another  great  department  of  the  government,  the  executive,  created  top  by  the  epnstitutipn,  is  no 
more  than  a  partiptijar  agpnt,  under  a  delegatipn  pf  limited  ppwera,  tp  which  the  governor  must 
always  look  before  he  acts;  npt  to  see  if  the  exeeutive  ppwer  haa  been  taken  away,  but  if  any 
power  haa  been  given  in  this  particular  cage,  tp  enable  him  tp  act  at  all.  And  why  this  distino? 
tipo  between  these  great  departments  7  Beqau^P,  thp  ff amers  pf  the  constitution  saw  fit  to  dele-i 
gate  to  the  exepHtive  particular  powers  pnly,  and  not  general  ppwers,  with  restrictipna. 

*<  It  is  the  same  with  aU  oourfg  of  limited  and  particular  jurisdiction.  They  are  strictly  oonr 
fined  to  the  powBfS  given ;  but  we  are  not,  therefore,,  to  seeli  to  curtail  their  powers.  Suoh  courts 
BHjst  not  assume  ponstrijctive  powerg,  i.  e.,  powers  pot  literally  given,  or  necessarily  consequent 
upon  those  sp  given ;  but,  pn  the  Pther  hand,  we  are  net  ourselves  to  practice  the  rule  denied  to 
th^Bi,  and  by  cpnstruotion,  to  deprive  tljpm  pf  ppwprs  specifloally,  generally,  or  necessarily  given, 
So  do  either,  would  be  to  abuse  rules  mpst  salutary,  whenever,  by  the  usurpatipu  pf  ppwer,  there 
ig  rpom  for  their  application.  On  the  cpntrary,  I  hpld  that  the  true  measure  pf  judicial  vigilance, 
in  this  regard,  is  tp  maintain  Upaited  ppurts,  in  perfeet  independence,  within  the  entire  pircle  of 
their  defined  anlhojity.  Otherwise  such  courts  cannot  be  the  independent  agents  of  law  and 
justice  f  and  the  superior  courts,  instead  of  being  judges  tp  restrain  pther  tribunals  frpm  usurpa^ 
tipn,  would  themselves  usurp  autliority,  by  taking  power  from  hands  to  which  it  has  been  pon- 
^(Jed ;  and  where  we  ought  to  deem  it  safest,  because  it  is  so  confided," 

It  will  do,  as,  a  general  wjle,  to  regard  a  decision  on  certiorari  or  the  like,  holding  a  case  to  ex- 
hibit a  want  pf  jurisdiction,  aS  evidence  that  the  sanje,  or  a  like  ease,  wpuld  be  assailable  PoUat- 
efaUy,    But  this.  mp4p  pf  relief  prdiparUy  preavipposea  that  the  prgpeeding  below  ia  merely 
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irregular  or  erroneous,  and  therefore  valid  until  reversed.  Yet  such  is  not  always  the  fact ;  in- 
deed, a  certiorari  is  often  allowed,  and  the  judgment  reversed,  where  the  proceeding  below  is 
an  absolute  nullity.  Starr  v.  Trustees  of  Rochester,  6  Wend.  564,  i%H.  See,  also,  M'Faddin  v. 
Sill,  1  Blackf.  309.  This  teaches  us  by  no  means  to  treat  a  matter  as  error  only,  in  these  inferior 
jurisdictions,  because  it  has  been  thus  directly  avoided. 

The  mere  abstract  mode  of  pleading  jurisdictional  facts,  is  so  like  returning  them  in  answer  to 
a  writ  of  certiora/ri,  that  the  decisions  under  each  head  of  pleading  and  return  will  reflect  light 
on  each  other.  "We  have  an  instance  of  this  in  the  argument  of  Chief  Justice  Sav?ge,  in  the  above 
oau^e  of  Starr  v.  The  Trustees  of  Rochester,  p.  566. 

See  infi'a,  for  a  more  particular  consideration  of  the  cases  as  to  evidence,  and  some  cases  as  to 
pleading,  where  they  are  thought  to  bear  on  questions  of  evidence. 

But  in  these,  and  the  like  cases,  if  there  was  original  or  acquired  jurisdiction  in  the  course  of  the 
proceeding,  though  it  may  be  reversible  directly  (by  which  is  meant  on  error,  appeal,  &o.),  yetfer 
all  other  purposes,  it  shall  be  valid  till  reversed,  in  respect  to  everybody.  And  even  after  it  is 
reversed,  persons  not  parties  or  agents  in  carrying  forward  the  erroneous  proceedings,  shall  be 
protected  by  way  of  defence  from  prosecution,  and  often  in  the  titles  which  they  may  have  ac- 
quired. See  Yoorhees  v.  The  Bank  of  the  United  States,  10  Peters,  449.  See  ante,  note  292. 
This  is  what  the  oaaes  mean,  when  they  say  that  such  proceedings  shall  not  be  questioned  col- 
laterally or  indirectly. 

"While  unreversed,  we  partially  saw  their  conclusive  effect,  a»fe,  note  289,  d  seq. 

That  acts  and  titles  shall  not  be  subverted  by  a  direct  reversal ;  and  sometimes  not  as  to  the 
party,  see  ante,  note  286. 

But  the  proceedings  of  all  courts,  and  especially  of 'limited  jurisdictions,  may,  in  certain  eases 
b.e  questioned  collaterally,  where  they  have  exceeded  their  powers.  See  the  cases  cited  post,  as 
to  proof  of  records,  &c. ;  and  ante,  note  262,  for  the  general  rule  on  the  subject.  "All  jurisdicr 
tions,"  says  Holt,  0.  J.,  in  Annesly  v.  Dixon  (Rep.  temp.  Q.  Ann.  104,  105),  "are  limited  as  to 
place,  persons  and  things."  The  court  must  also  have  jurisdiction  of  the  process.  And  these 
rules  are  particularly  applicable  to  all  inferior  jurisdictions.  Per  Spencer,  C.  J.,  in  Bigelow  v. 
gteams,  19  John.  Rep.  40. 

Courts,  however,  have  been  a  long  time  in  setthng,  if  they  can  yet  be  said  to  have  settled,  the 
collateral  bearings  and  consequences  of  the  above  rules,  in  respect  to  the  various  persons  who 
piay  be  connected  with  a  proceeding,  which  is  to  be  deemed  coram,  non  jvMce  and  void,  for  want 
of  any  or  all  of  these  ingredients.  So  late  as  1818,  a  justice  having  tried  an  assault  and  battery 
(a  matter  confessedly  and  plainly  beyond  his  jurisdiction),  both  himself  and  the  constable  wore 
jSade  liable  as  trespassers  for  goods  seized  under  the  execution,  upon  the  ground,  as  the  judge 
charged,  that  the  judgment  being  void,  all  acting  under  it  were  trespassers.  "Woodward  v.  Paine, 
15  John.  Rep.  493.  The  court  did  not  stop  to  inquire  whether  the  process  in  the  constable's 
hands  was  valid  on  its  face  (doubtless  it  was  in  the  ordinary  form)  but  an  innocent  officer  was 
thrown  in  damages,  for  executing  a  command  apparently  legal,  and  whose  secret  vice  lay  beyond 
tjie  reach  of  any  scrutiny  which  the  law  had  authorized  him  to  institute.  Surely,  the  jury  who 
tried  the  cause  might  also  haye  been  sued  as  joint  trespassers,  though  attending  under  a  venue 
valid  on  itfl  face :  for  they  could  much  better  learn  their  want  of  jurisdiction  in  the  course  of  the 
evidence.  The  same  severe  rule  would  reach  a  constable  who  should  serve  the  original  process 
or  venire,  no  matter  how  fair  and  legal  in  its  language.  It  is  certainly  much  more  consistent 
^ith  the  dictates  of  sound  policy,  as  well  as  natural  justice,  that  these  judgments,  sentences,  ^nd 
s^ll  the  proceedings  of  inferior  courts,  should  hi  general  be  holden  conolusiTe  for  the  protection  of 
jnnocent  persons;  and  that  the  remedy  should  lie  against  those  only  who  must,  in  the  exerqia^ 
of  ordinary  vigilance,  necessarily  be  aware  of  their  defect^.  And  however  severe  some  of  the 
pases  may  be,  this  distinction  is  not  unknown  either  to  the  ancient  pr  inpdern  decisions.  Knowl- 
edge and  participation  are  fairly  imputable  to  the  party,  in  almost  (jo\i  cannot  say  quite)  ajl 
oases ;  generally  to  the  court  or  magistrate,  though  there  are  exceptions ;  &nd  rarely  to  those 
indifferent  persons  who  act  under  the  process  and  orders  of  thp  court  or  magistrate.  Per  Maroy, 
J.,  in  Savaoool  y.  Boughton,  5  Wep4.  180.  See  also  The  King  v.  Rainser,  6  T.  R.  245 ;  "Watspli 
y.  "Watson,  9  Conn.  Rep.  140,  XiX  ei  seq. 

In  Hodson  y.  Cooke  (1  '7'entr.  369),  ^n  action  on  the  case  at  the  suit  of  the  party  aggrieved, 
was  holden  to  lie  against  one  who  had  cpmmeneed  ap.  action  in  qn  infericr  court,  for  a  cause  arising 
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out  of  its  territorial  jurisdiction.  And  it  is  said  in  10  Co.  Rep.  '75,  that  one  may  have  an  action 
on  the  statute  against  a  part;y  who  sues  against  the  statute.  The  above  case  of  Hodson  v. 
Cooke,  is  mentioned  as  having  been  moved  and  decided,  in  Skin.  131,  where  two  other  like  cases 
are  mentioned  and  agreed  to  as  having  been  before  decided.  But  the  court  held  that  no  action 
would  he,  in  such  a  case,  against  the  officer  who  arrests,  it  being  for  a  cause  (subject  matter)  of 
which  the  court  had  jurisdiction ;  nor  would  a  writ  of  error  lie ;  for  it  is  to  go  against  the  record, 
which  lays  it  mfra  jwrisdicMonem.  Hodson  v.  Cooke,  swpra.  Powell,  J.,  in  Gwione  v.  Poole  (2 
Lutw.  1568),  says  of  Hodson  v.  Cooke,  that  he  knows  of  no  authority  against,  the  protection  of 
the  officer  in  such  a  case,  except  Martin  v.  Marshall  (2  Rol.  Rep.  109,  116),  which  is  a  misreport; 
for  lord  Hobart,  who  was  chief  justice  when  that  judgment  was  given,  reports  it  otherwise. 
Martin  v.  Marshall  &  Key,  Hob.  63,  pi.  64.  The  above  case  of  Gwinne  v.  Poole  (2  Lutw.  935), 
(the  opinion  at  large  being  reported  in  an  appendix  to  2  Lutw.  1560  to  15'72),  is  remarkable  as 
protecting  the  party,  magistrate,  and  officer.  The  action  was  false  imprisonment  against  all 
three,  for  arresting  the  plaintiff  by  a  capias  issued  out  of  an  inferior  court.  They  justified  under 
a  capias  ad  respoTidendmn  in  debt,  at  the  suit  of  the  plaintiff  in  that  court,  who  sued  there  as  admin- 
istrator. The  rephcation  was  that  the  cause  of  action  arose  out  of  the  territorial  jurisdiction  of 
the  inferior  court ;  to  which  there  was  a  general  demurrer  and  joinder.  Sir  John  Powell,  Baron 
(the  case  being  in  the  Court  of  Exchequer),  concedes  the  general  rule,  that  where  the  court  hath 
jurisdiction,  no  action  Ueth  against  the  judge  or  officer;  but  where  there  is  a  want  of  jurisdiction, 
both  are  liable.  To  the  first  branch  of  the  rule  he  shows  that  the  cases  are  uniform.  To  the 
second,  he  is  well  pleased  that  some  seeming  diEFerenoe  of  opinion  of  the  court,  founded  on  some 
cases  and  resolutions,  had  occasioned  so  solemn  a  debate  of  the  matter,  which  so  highly  concerns 
all  superior  and  inferior  jurisdictions;  for  if  this  action  should  be  adjudged  to  lie,  it  would  put  an 
end  to  all  inferior  jurisdictions ;  and  on  the  other  side,  the  iU  practice  of  those  inferior  courts  have 
sometimes  provoked  the  superior  to  some  opinions  and  resolutions  which  seem  to  give  encourage- 
ment to  this  action,  and  for  that  reason,  it  was  necessary  to  have  a  solemn  resolution  to  settle 
these  matters.  He  had  therefore  conferred  with  both  the  chief  justices  of  the  King's  Bench  and 
Court  of  Bankruptcy,  who  agreed  with  him. 

He  then  inquires  whether  the  action  will  lie  against  the  judge  and  officer.  The  process  was 
on  its  face  returnable  ad  proximaim  cwiaim  generally,  and  not  at  a  day  certain ;  and  it  was  a  capias 
issued  without  a  previous  summons ;  but  these  defects  he  holds  to  be  error  only ;  and  that  the 
process  is  not  therefore  void.  And  he  denies  the  law  of  Reed  v.  ■Wilmot  (1  Tentr.  220),  which 
held,  that  where  the  capias  issued  without  previous  summons,  even  the  officer  serving  it  could 
not  justify  under  it  He  denies  also  what  was  there  said  by  Hale,  that  process  without  a  pre- 
vious plaint  will  not  protect  the  officer.  That  this  and  the  like  constitute  mere  error,  he  cites 
several  cases;  and  says,  that  Hale,  C.  J.,  decided  hastily,  on  a  displeasure  conceived  against  the 
iU  practices  of  inferior  magistrates. 

As  to  want  of  territorial  jurisdiction,  which  was  admitted,  he  said,  that  of  these  inferior  juris- 
dictions, some  were  limited  as  to  subject  matter;  e.  g.  the  commissioners  of  exqjse  were  limited 
to  impositions  on  stroiig  waters;  and  for  assessing  low  wines,  an  action  lay  against  them.  Hun- 
tington's Case,  Hard.  480.  So  the  action  lay  against  the  party,  judge  and  officer,  in  the  case  of 
Marshalsea,  for  a  suit  by  bill  and  capias,  in  assumpsit,  whereas  the  court  had  jurisdiction  of  debt 
and  covenant  merely.  10  Rep.  ^6.  So  where  a  visitor  is  Umited  by  statutes  and  rules  which  he 
exceeds,  he  shall  be  liable.  Exeter  CoUege,  cited  by  him  at  p.  1566.  Some  jurisdictions,  said 
he,  are  limited  as  to  persons,  as  in  the  case  of  the  Marshalsea  (ut  supra);  others  in  respect  to 
place,  as  justices  in  relation  to  the  poor,  in  making  rates  and  granting  relief;  they  are  liable  to  an 
action  if  they  tax  the  parish  of  S.  for  rehef  of  poor  in  the  parish  of  D.  Both  justice  and  officer 
are  liable ;  for  the  excess  is  apparent ;  and  that  is  the  reason  of  Nichols  v.  Walker  (Cro.  Car.  394). 
"  And  of  that  sort  also  are  inferior  courts  in  corporations,  where  the  judge  and  officer  are  Uable  or 
not,  with  this  difference;  where  it  appears,  or  may  reasonably  appear  to  them,  that  the  cause 
arose  out  of  their  jurisdiction,  and  yet  notwithstanding,  they  proceed,  they  are  both  liable  to  an 
action;  but  it  is  otherwise  where  it  doth  not  appear,  or  cannot  reasonably  appear,  whether  the 
cause  arose  out  of  their  jurisdiction  or  not;  for  there,  I  am  of  opinion,  that  no  action  will  lie 
against  them,  unless  they  proceed  after  they  are  mformed,  or  know  that  the  cause  of  action  arose 
out  of  their  jurisdiction.  Herein  [the  inferior  corporate  courts]  it  appeara  [to  them]  that  the  sub- 
ject is  out  of  their  jurisdiction;  or  they  may  know  it,  if  it  be  not  their  own  fault-  as  in  the  case 
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of  the  Marshalsea,  ■which  was  a  court  of  the  king's  household ;  the  servants  of  the  king's  house- 
hold are  aU  enrolled,  and  if  the  judges  and  officers  have  not  copies  of  them,  it  is  their  own  fault. 
But  in  the  case  in  question,  the  court  hath  jurisdiction  of  the  action,  inasmuch  as  it  is  an  action 
Of  debt ;  and  that  action  being  transitory  in  its  nature,  arises  in  point  of  law  in  all  places,  because 
it  is  a  debt  in  every  place.  It  is  true  that  it  arose  not,  in  fact,  within  the  jurisdiction  of  the  court, 
which  it  ought  to  do,  to  entitle  the  court  to  hold  plea  thereof;  but  the  judge  and  officer  could  not 
know  it,  unless  by  the  plaintiif  or  defendant  in  the  action ;  and  tiU  they  know  it,  the  rule  shall  be 
in  this  case,  as  well  as  in  others,  Jgnoraniia  fadi  excusat." 

He  proceeds  to  give  instances  of  such  knowledge  being  the  ground  of  action.  Richardson  and 
Barnard,  1  Rol.  Abr.  545 ;  March  S,  where  the  declaration  stated  the  bond  to  have  been  made 
out  of  the  county.  If  not  in  the  declaration,  he  insists  it  should  be  made  known  by  plea,  when 
all  the  after  proceedings  wiU  be  void.  He  states  and  relies  upon  OUyet  and  Bessie's  Case  (T. 
Jones,  214),  where  the  under-sheriff  unwarrantably  arrested  the  plaintiff  out  of  the  franchise,  and 
delivered  him  to  the  jailer  within  the  franchise.  The  plaintiff  sued  the  latter,  in  false  imprison, 
ment,  for  detaining  him.  Held  not  to  lie ;  for  the  jailer  could  not  know  that  the  arrest  was  tor- 
tious, he  not  being  privy  to  it. 

He  next  denies  that  the  plaintiff  in  the  inferior  court  was  Uable.  The  action  being  in  its  na- 
ture transitory,  the  plaintiff  himself  might  not  know  where  hia  cause  of  action  did  arise.  The 
learned  baron  shows  how  this  may  be,  even  if  the  action  had  been  in  hia  own  right ;  and  the 
mere  presumption  that  he  knew,  ought  not  to  be  indulged  to  make  him  a  tortfeasor.  He  distin- 
guishes it  from  the  case  where  a  man  is  bound  to  notice  bona  notabilia;  for  his  taking  out  admin- 
istration in  the  inferior  dioceses,  doth  not  make  him  liable  to  an  action.  Another  reason  is,  be. 
cause  the  plaintiff,  it  may  be,  knows  not  the  extent  of  the  inferior  jurisdiction.  "  This  is  not  like 
the  case  where  a  man  complains  of  robbery,  or  any  other  felony,  in  the  Star-Chamber ;  for  that  is 
ignorantia  juris,  which  will  not  excuse;  but  the  limit  as  to  the  place,  is  matter  of  fact,  known 
only  to  the  officers  of  the  court,  and  strangers  are  not  obliged  to  take  notice  thereof  under  the 
hazard  of  being  liable  to  actions."  He  then  goes  on  to  question  whether  in  this  matter  of  mere 
place,  an  action  will  lie  for  suing  out  of  the  jurisdiction ;  whether  it  is  not  like  suing  a  privileged 
person,  who  must  be  put  to  plead  his  privilege ;  but  he  admits  throughout  that  if  the  proceeding 
be  for  the  purpose  of  vexation,  aa  to  obtain  bail,  where  none  would  otherwise  be  due,  no  action 
on  the  case  would  lie,  as  it  will  in  all  the  like  cases  whether  there  be  jurisdiction  or  not. 

This  case  was  decided  4  "W.  &  M.  (A.  D.  1693).  It  was  certainly  not  without  struggling 
through  a  maze  of  distinctions  between  apparently  conflicting  cases,  that  the  court  reached  the 
above  conclusions.  And  it  should  by  no  means  form  a  subject  of  surprise,  that  among  the  mul- 
titude of  oases  arising  since,  especially  those  relating  to  our  hundreds  of  inferior  jurisdictions, 
these  distinctions  may  not,  however  safe  and  reasonable,  have  been  uniformly  followed  in  their 
practical  application,  or  even  in  their  principles.  Baron  Powell's  opinion  is  questioned  by  Willes, 
C.  J.,  in  Moravia  v.  Sloper  (Willes,  36),  so  far  as  it  goes  to  exempt  the  plaintiff  in  the  inferior 
court ;  though  the  learned  chief  justice  agrees  with  his  argument  in  the  main,  and  pronounces 
him  a  very  learned  judge.  And  see  ante,  note  292,  where  we  have  stated  and  considered  the 
case  of  Herbert  v.  Cook,  3  Doug.  101. 

This  opinion  in  Gwinne  v.  Poole,  may  not  be  sustainable  in  all  its  dicta.  It,  however,  stands 
in  much  the  same  relation  to  questions  of  inferior  jurisdiction,  that  Holt's  opinion  in  Coggs  v. 
Bernard  was  said  to  hold  in  respect  to  bailments.  It  furnishes  us  with  a  Kne  of  categories 
almost  complete,  for  the  kind  of  defect  which  we  are  considering,  and  traces  to  a  very  consider- 
able extent  the  various  consequences.  "We  shall  follow  his  divisions,  with  some  additions, 
noticing  occasionally  as  we  go  along,  in  whose  favor  (as  holden  by  several  courts)  the  proceed- 
ings of  inferior  jurisdictions  shall  be  said  to  Conclude,  when  there  is  a  want  of  jurisdiction. 

1.  Jurisdiction  with  respect  to  the  subject  matter.  All  courts  are  limited  to  certain  subjects  of 
cognizance.  Some,  to  actions  and  prosecutions  civil  and  criminal,  and  to  appellate  and  super- 
visory proceedings.  Some  to  only  one  of  these  branches ;  as  to  criminal  matters,  civil  actions, 
or  to  certain  particulars  of  each.  Some  to  matters  in  equity,  or  of  an  admiralty  or  ecclesiastical 
nature :  and  others  to  a  few  matters  of  small  consequence. 

To  determine  the  abstract  question  of  subject  matter,  we  have  only  to  look  to  the  court  or  officer, 
and  the  matters  general  or  specific  covered  by  his  powers.  Per  Chnton,  Senator,  in  Tatea  v. 
Iianaing,  9  Johns.  Rep.  440. 
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A  court  holding  jurisdiction  of  all  criminal  cases  shall  be  protected,  though  it  adjudge  a  mattef 
to  be  criminal  which  is  not  so,  and  proceed  to  punish  it.  2  Lutw.  1561,  1562 ;  Bushell's  Case, 
Vaugh.  135 ;  Kempe's  Lessee  v.  Keniiedy,  1  Peters'  C.  0.  Rep.  30,  38,  39 ;  S.  C,  5  Cranch,  173 1 
Ex  parte  Tobias  Watlsins,  3  Pet.  193,  202  to  209,  and  the  cases  there  cited  by  Marshall,  C.  J. 
See  also  per  Parker,  0.  J.,  in  Stetson  v.  Kempton,  13  Mass.  Rep.  282,  283. 

The  above  idea,  that  jurisdiction  of  the  crime  in  the  abstract,  is  enough  to  make  the  proceed- 
ing valid,  though  very  fully  illustrated  by  several  of  the  above  cases  in  respect  to  other  courts, 
and  especially  by  the  above  cases  from  the  United  States  Reports,  is  better  exemplified  in  rela- 
tion to  iaferior  courts  by  the  cases  of  Buquet  v.  Watkins  (1  Mill.  Lou.  Rep.  131).  By  the  1154 
article  of  the  Code  of  Practice,  a  justice  of  the  peace  may  punish  for  a  contempt  of  his  authority, 
by  imprisonment  for  twenty-four  hours;  The  plaintiff  was  convicted  and  imprisoned  by  the  de- 
fendant, a  justice,  Imder  that  article ;  and  in  ail  aotioti  against  the  justice,  the  plaintiff  was 
allowed  to  give  proof,  coniradicting  the  adjudication  of  the  justice,  that  his  conduct  in  court  was 
disorderly.  Held,  on  appeal,  that  the  judge  a  quo  erred,  and  per  Porter,  J.,  delivering  the  opin- 
ion of  the  court,  "  Whether  there  was  a  contempt  or  not,  is  a  question  of  which  the  law  makes 
the  justice  of  the  peace  the  judge ;  as  much  so,  as  whether  or  not  a  plaintiff  proves  the  debt  in 
which  the  justice  condemns  the  defendant ;  and  the  correctness  of  his  decision  cannot  be  ex- 
amined collaterally,  In  a  civil  suit.  That  he  had  jurisdiction  in  relation  to  contempts,  is  not 
denied.     Id.  135,  136:     See  also  Lining  v.  Bentham,  2  Bay,  1 ;  State  V.  Johnson,  Id.  385,  S.  P. 

So  where  a  court  has  jurisdiction  of  riots  on  view,  its  record  shall  conclude  though  no  riot  was 
committed.  Mackaboy  v.  The  Commonwealth,  2  Virg:  Cas.  268,  271,  st&teA  infra.  And  see 
Mather  v.  Hood,  with  other  cases  infra,  of  the  like  import. 

So,  though  a  plaintiff  insisted  on  and  obtained  a  general  judgment  against  a  defendant  before 
a  justice,  and  imprisoned  the  defendant,  after  he  had  been  discharged  in  his  person  as  an  insolvent.  • 
yet,  even  the  plaintiff  was  protected ;  for  the  justice  had  jurisdiction  of  the  pferson  and  mattel'i 
and  any  judgment  he  gave  was  holden  conclusive  till  reversed  directly.  Brown  v.  Growl,  5 
Wend.  298. 

Where  a  justice  has  jurisdiction  to  give  costs,  and  gives  more  in  amount  than  the  statute 
authorizes,  it  is  mere  error,  and  his  judgment,  while  unreversed,  protects  him  for  acts  done  in 
the  way  of  coUcting  it.  Bntler  v.  Potter,  17  Johns.  Rep.  145;  And  see  Prigg  v.  Adams,  2 
Salk.  674. 

So,  where  tax  assessors  are  right  in  the  property  and  person,  if  they  exceed  the  aggregate 
amount  of  tl^hr  warrant,  this  is  but  mere  error,  and  not  want  of  jurisdiction;  Coleman  v.  An- 
derson, 10  Mass.  Rep.  105,  117  to  120.  So,  if  one  liable  to  taxation  be  over  taxed,  though  the 
excess  be  caused  by  the  valuation  of  property  not  taxable  to  him.  Osborn  v.  The  Inh.  of  Dan- 
vers,  6  Pick.  98.  And  though  assessors  omit  particular  persons  or  property  liable  to  taxation, 
yet  they  shall  not  be  made  liable  as  trespassers,  it  being  error  only.  Baston  v.  Calender  11 
Wend.  90 ;  DilUngham  v.  Snow,  5  Mass.  Rep.  547,  558,  559 ;  Inglee  v.  Bosworth,  5  Pick.  498) 
501.  And  where  property,  taxable  by  one  name,  was  put  up  by  the  assessors  in  a  tax  list  under 
another  and  wrong  name;  c.  g.,  where  they  assessed  the  new  theatre  in  New  York  as  a  dwelhno-- 
house ;  held,  that  it  was  error  of  judgment  In  the  lawful  exercise  of  jurisdiction,  and  therefore  the 
collector  was  protected.  Henderson  v.  Brown,  1  Cain.  Rep.  72;  S.  C,  11  Wend.  95  cited  and 
approved. 

But  it  is  otherwise,  where  there  is  no  jurisdiction  in  respect  to  the  subject  matter.  Thus, 
where  assessors  lay  a  tax  on  property  not  taxable,  as  a  house  within  the  limits  of  an  hospital, 
which  is  exempt  from  the  EngUsh  laud  tax  (Robinson  v.  Bullock,  1  H.  Bl.  6h)  •  or  a  new  built 
house  not  inhabited,  exempt  by  a  paving  act  (Mayor  v.  Knowler,  4  Taunt.  634) ;  or  land  of  a 
non-resident  of  the  town,  for  the  support  of  common  schools  (Suydara  v.  Keyes,  1 3  John.  Rep. 
444) ;  or  for  a  town  tax  on  land  of  a  non-resident  of  the  town.  Agry  v.  Young,  11  Mass.  Rep. 
220.  Note;  in  the  two  last  cases,  the  land  lay  withm  the  town  where  the  tax  was  laid  but 
the  statute  did  not  authorize  the  tax  unless  the  owner  also  resided  there.  So  where  lands  pos- 
sfessed  by  the  crown  were  rated  for  the  relief  of  the  poor.  Ld.  Amherst  v.  Ld.  Somers  2  T.  R. 
372.  Where  the  inhabitants  at  a  town  meeting  unanimously  voted  a  t:uj;  for  additional  wages  to 
the  drafted  state  militia,  in  time  of  war,  and  when  the  town  was  in  imminent  danger  the  plain- 
tiff himself  not  being  present,  nor  partieipatihg  in  the  vote,  and  there  being  of  coui-se  no  legal 
power  in  the  meeting  to  do  this ;  all  the  proceedings  in  assessing  and  collecting  were  adjudged 
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void,  and  the  assessors  of  the  tax  liable  in  trespass.  Stetson  t.  Kempton,  13  Mass.  Bep.  272. 
And  it  was  also  held,  to  furnish  no  ptoteetion,  that  part  of  the  tAx  included  in  the  warrant  was 
legal.  Id.  272,  283.  The  general  power  in  the  statute,  to  levy  taxes  for  defraying  "other 
necessary  charges,"  was  likewise  holden  no  protection,  as  that  must  be  confined  to  expenses 
connected  with  the  execution  of  specific  powers  enumerated  in  the  statute,  or  at  leastj  to  such 
powers  and  objects  as  came  within  the  scope  of  the  corporation.  Id.  278.  These  points  had 
also  been  resolved  by  a  previous  caSe  in  the  same  court.  Thus,  where  a  town  ineorpordted  with 
the  general  and  proper  tax,  an  assessment  of  the  expense  of  procuring  an  act  of  incorporation ; 
and  though  the  object  was  not  expressed  in  the  corporate  record,  yet  the  plaintiff  was  allowed  tB 
show  the  object  by  parol.  Bangs  v.  Silow,  1  Mags.  Rep.  188,  189;  Soj  where  a  highway  tax  i8 
assessed  as  a  money  tax,  or  the  assessors  add  more  than  five  per  cent,  to  the  sums  voted  by  thd 
town,  though  both  be  mixed  with  legal  taxes.  Libby  v.  Burnham,  15  Mass.  Rep.  144,  147i 
Though  it  was  said,  if  the  warrant  had  been  levied  for  that  only  which  was  legal,  the  action 
would  not  have  lain.  Id.  147.  So  the  common  council  of  a  city,  having  power  by  charter  to 
make  sidewalks,  haVe  not  therefore  power  to  make  a  railing  on  the  inner  side  of  it;  and  a  tax 
for  that  purpose  is  void,  and  the  mayor  who  signs  the  warrant  a  trespasser.  Williams  v.  BraeO) 
6  Conn.  Bep.  19G.  So  of  a  city  assessment  on  a  husband,  to  pay  the  whole  assessment  for  an 
improvement  in  front  of  his  wife's  land.  Id.  So  if  property  be  without  the  territorial  jurisdiction 
of  the  assessors ;  as  if  the  justices  Of  A.  make  a  rate  on  land  in  B.  owned  by  an  inhabitant  of  B. 
Nichols  V.  Walker,  Cro.  Car.  894  5  S.  C,  cited  and  approved,  2  Wils.  384,  in  Perkin  v.  Proctor. 

If  a /ormedon  commence  originally  in  the  King's  Bench,  which  hath  no  original  jurisdiction  of 
real  actions ;  or  an  appeal  be  brought  in  the  Court  of  Bankruptcy,  which  hath  no  jurisdiction  of 
such  causes,  all  is  void.  This  was  said  by  Dodderidge,  J.,  in  Weaver  v.  Clifford  (2  Bulstr.  64), 
and  Fleming,  C.  J.,  agreed  to  it.  See  also  as  to  the  forrriedon,  Annesly  v.  Dixon  (Bep.  temp.  Q. 
Ann.  104).  And  this,  even  though  the  tenant  admits  and  pleads.  The  same  illustration  is  giveh 
in  the  case  of  the  Marshalsea  (10  Rep.  76),  with  the  observation,  that  in  the  case  between  Bow- 
ser &  Collins,  in  22  E.  4,  33  b.  Pigot  says:  "If  the  court  has  not  power  and  authority,  then 
their  proceeding  is  coram  non,  judice.  As,  if  the  Court  of  Common  Pleas  holds  plea  of  an  appeal  of 
death  or  robbery,  or  any  other  appeal,  and  the  defendant  is  attainted,  it  is  coram,  non  judice ;  qlwd 
omnes  consesseruut."  And  it  is  also  observed  there  to  be  the  same  case,  if  justices  should  inquire 
of  treason,  which  is  out  of  their  commission.  80,  where  a  New  York  justice  (not  being  author- 
ized by  statute),  tried  an  assault  and  battery ;  all  was  held  void.  Woodward  v.  Pauie,  15  JohU; 
Rep.  493 ;  Blin  v.  Campbell,  14  John.  Eep.  432,  S.  P. 

So,  if  a  man,  though  under  martial  law,  be  arrested,  tried  or  punished,  by  court  martial  for  not 
contributing  to  or  attending  a  writing  school  estaWished.  Warden  v.  Bailey,  4  Taunt.  66.  If 
one  be  discharged  from  executioii  in  a  civil  action,  by  habeas  corpus,  the  discharge  is  voidj  for 
the  commissioner  hath  no  right  to  act  in  such  a  case.  Cable  v.  Cooper,  15  John.  Rep.  152.  The 
sheriff  was  held  liable  for  the  escape,  notwithstanding  the  order  of  discharge.  Id.  And  see 
Harvey  V.  Huggins,  2  Bail.  252,  S.  P.  An  authority  to  the  Common  Pleas  is,  to  foreclose  « 
mortgage,  the  mortgagor  being  in  possession.  If  he  be  not  in  possession,  the  foreclosure  is  void, 
though  all  parties  appear.  South  Carolina  Law  Journal,  195.  If  the  sessions  lay  a  road  across 
a  navigable  river,  the  act  may  be  treated  as  a  nullity ;  for  they  have  no  statute  authority  to  do 
this.  Arundel  v.  M'CuUock,  10  Mass.  Eep.  70 ;  Commonwealth  v.  Coombs,  2  Id.  489,  492  ; 
Commonwealth  v.  Charleston,  1  Pick.  1 80. 

We  have  seen  in  Gwinne  v.  Poole  (ui  stipra),  the  effect  of  disregarding  the  place  in  which  the 
subject  matter  arose,  where  it  delates  to  the  cause  of  action.  The  criminal  Courts  are  here  more 
especially  confined ;  and  because  it  did  not  appear  on  the  record  that  the  crime  arose  within  the 
county  where  the  special  sessions  sat,  their  conviction  was  reversed.  Miller  v.  The  People,  14 
John,  Eep.  371. 

Where  a  justice  renders  judgment  for  a  sum  exceeding  his  jurisdiction,  it  is  void,  and  no  aotiOTl 
lies  upon  it.  Jones  v.  JoneSj  3  Dev.  360;  Hind  v.  Willis,  13  Serg.  &  Rawle,  213,  214.  See 
Comfort  V.  Gillespie,  13  Wend.  404.  But  see  Littlejohn  v.  Underbill's  Ex'r,  2  North  Carolina 
Law  Eepos.  574,  578,  579.  In  Pennsylvania,  where  the  Common  Pleas,  Oh  a_ppeal from  a  justicoj 
renders  a  judgment  for  a  sum  beyond  what  the  justice  had  jurisdiction  of,  although  this  is  erro- 
neous, it  is  not  void,  for  the  Court  of  Comihon  Pleas  is  one  of  general  jurisdiction,  proceeding 
according  to  the  course  of  common  law.    Hinds  v.  Willis,  13  Serg.  &  Rawl6,  216. 
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Various  statutes  of  the  United  States  require  that  certain  amounts  should  be  in  dispute,  &o., 
in  order  to  give  the  United  States  courts  jurisdiction.  And  though  the  averments  showing 
jurisdiction  in  this  and  the  like  respects  as  to  those  courts,  be  omitted,  the  cases  ante  show,  that 
their  proceeding  cannot  be  impeached  collaterally.  But  where  a  state  statute  required  that  at 
least  $50  should  be  demanded  to  give  the  Superior  Court  jurisdiction,  held,  that  such  sum  must 
be  demanded  in  the  writ,  or  the  whole  proceeding  will  be  coram  non  jucHce,  and  void;  and  the 
court  will  not  amend  even  after  verdict.  Hoit  v.  Molony,  2  N.  Hamp.  Eep.  322.  "Woodbury,  J., 
in  this  case,  draws  a  distiction,  as  to  the  question  of  amount,  between  the  United  States  and 
New  Hampshire  court.  In  the  former,  it  is  the  amount  in  dispute  which  determines  the  jurisdic- 
tion;  in  the  latter,  the  amount  demanietZ.  Id.  324,  and  the  oases  there  cited.  In  either  case, 
the  mode  of  determining  the  amount  which  gives  jurisdiction,  so  far  as  the  face  of  the  proceed- 
ings is  concerned,  is  generally  the  amount  demanded  by  the  bill,  writ  or  declaration.  Hulse- 
camp  V.  Teel,  2  DaU.  358,  359.  This  point  was,  however,  much  examined  in  Wilson  v.  Daniel 
(3  Dallas,  401,  404  to  408).  The  question  as  to  the  true  test  seems  there  to  be  exhausted,  by 
those  who  were  able  and  competent  to  speak.  Farther  authorities  are,  Martin  v.  Taylor,  1 
■Wash.  C.  C.  Rep.  1 ;  Lewis  v.  Clark,  2  Mill.  Lou.  Rep.  438,  439 ;  Gordon  v.  Ogden,  3  Pet.  33. 
The  last  case  qualifies  the  rule  that  the  sum  demanded  shall  be  the  test.  A  somewhat  similar 
statute  exists  in  New  Tork,  fixing  the  minimum  of  chancery  jurisdiction,  in  respect  to  which  the 
United  States  cases  have  been  followed.    Smets  v.  Williams,  4  Paige,  364. 

In  a  record  of  conviction  of  petit  larceny,  had  before  a  court  confined  to  the  trial  of  petit  lar- 
cenies, the  value  of  the  articles  stolen  should  appear,  or  the  conviction  will  be  reversed  for  want 
of  jurisdiction.     Powers  v.  The  People,  4  Johns.  Rep.  292. 

In  New  Tork,  trustees  of  a  village  were  empowered  to  lay  out  streets,  but  forbidden  to  lay 
them  over  ground  where  a  building  stood,  the  removal  whereof  would  cost  more  than  $100. 
They  did  so,  however,  and  assessed  and  allowed  damages  to  0.  for  certain  land  of  his  taken  for 
the  street.  In  an  action  by  him  to  recover  the  assessment,  held,  that  the  whole  proceeding  was 
a  nullity,  and  that  he  should  not  recover.  The  court  would  not  allow  that  the  city  was  estopped 
to  allege  the  excess  of  jurisdiction  on  the  point  of  expense  adjudged  by  its  own  officers.  Cuyler 
V.  The  Trustees  of  the  TiUage  of  Rochester,  12  Wend.  165.  And  see  Starr  v.  The  Same,  6 
d.  564. 
2.  Jwrisdiction  with  respect  to  the  person.  Several  instances  are  given  under  this  head  in  our 
extracts  from  Grwinne  v.  Poole.  See  the  case  of  the  Marshalsea  (10  Rep.  76),  which  also  fur- 
nishes some  illustrations.  Also  Rex  v.  Danser,  6  T.  R.  242.  In  certain  cases,  the  person  pro- 
ceeded against  is  absolutely  exempt  from  the  jurisdiction,  and  the  proceeding  void  for  that  rea- 
son. Where  jurisdiction  is  given  of  minors,  to  justify,  the  plea  must  show  the  defendant  a  mitior 
at  the  commencement  of  the  suit.  Morse  v.  James,  WUles,  122.  A  commission  of  bankruptcy, 
issued  against  one  (e.  g.  a  victualler),  not  within  the  Bankrupt  Act,  is  void.  Perkin  v.  Proctor,  2 
Wils.  382.  So,  a  justice's  warrant  for  traveling  on  Sunday  is  void,  if  it  issue  against  one  not 
inhabiting  his  county;  such  residence  being  required  by  statute.  IPearce  v.  Atwood,  13  Mass. 
Rep.  324,  342.  If  a  justice  issue  execution  against  one  who  is  exempt  from  such  process,  he  is 
a  trespasser.  Peroival  v.  Jones,  2  John.  Cas.  59.  And  where  a  statute  gave  magistrates  a  right 
to  proceed  by  warrant  against  the  property  of  an  absconding  husband,  for  the  benefit  of  the  town, 
and  to  support  his  family;  held,  that  they  must  act  at  their  peril ;  and  if  in  truth  the  husband 
had  not  absconded  leaving  his  family  a  charge,  the  overseers  were  liable,  this  not  being  a  point 
on  which  the  adjudication  should  conclude,  but  a  description  of  the  person ;  and  unless  it  was 
answered  in  fact,  all  was  void.  Bowman  v.  Russ,  6  Cowen's  Rep.  234,  237.  So,  where  the 
residence  of  an  insolvent  in  the  county,  is  made  necessary  by  statute,  to  authorize  a  discharge, 
the  fact  is  issuable  on  pleading  the  discharge,  although  the  commissioner  may  have  adjudicated 
upon  it.  Wyman  v.  Mitchell,  1  Cowen's  Rep.  316.  And  see  Betts  v.  Bagley,  12  Pick.  581,  582' 
Where  a  magistrate  had  power,  on  complaint,  to  imprison  an  apprentice,  and  he  did  so  to  one 
not  an  apprentice.  Held  void  by  Sewell,  J.  Williams  v.  Blunt,  2  Mass.  Rep.  207.  Parker,  J., 
thought  the  justice  had  power  to  adjudge  that  he  was  an  apprentice.  Sewell,  J.,  contra;  and 
that  it  was  a  point  of  jurisdiction  on  which  he  could  not  judge.  Id.  212,  213.  A  justice's 
attachment,  in  New  Tork,  can  only  go  against  an  absconding  resident  of  the  county;  not  a 
sojourner  or  traveler ;  for  the  statute  did  not  intend  the  latter  (adjudged  on  certvn-a/ri).  Dudley 
V.  Staples,  15  Johns.  Rep.  196.    Where  a  justice  has  power,  by  statute,  to  issue  an  attachment 
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against  a  person  absconding  or  removing  from  his  own  state,  if  issued  against  the  resident  of  a 
foreign  state,  a  judgment  thereon  is  void ;  and  so  is  a  sale  under  the  judgment.  Den,  Lessee 
of  Hodges  V.  Deadericlc's  Heirs,  1  Terg.  125.  And  if  the  process  be  authorized  to  go  against 
goods  only,  and  it  go  and  be  served  on  real  estate,  aU  is  void.    Id. 

So,  if  the  justices  of  A.  make  a  rate  on  an  inhabitant  of  B.  (Nichols  v.  Walker,  Cro.  Car.  394 . 
S.  C,  cited  and  approved,  2  Wils.  384,  in  Perkins  v.  Proctor) ;  or  the  trustees  tax  a  non-resident 
of  their  town.  Suydam  v.  Keys,  13  Johns.  Eep.  444.  So  where  a  statute  imposed  taxes  on 
residents  of  the  town  only,  the  assessors  were  held  liable  in  trespass  for  levying  a  tax  on  land 
lying  in  the  town,  their  owner  residing  in  another.  Agry  v.  Toung,  11  Mass.  Rep.  220 ;  Thurs- 
ton V.  Martin,  6  Mason,  497.  Case  was  held  to  be  -  wrong  action,  all  being  void,  and  the  in- 
jury immediate.  Id.  So,  where  a  religous  society  voting  a  tax  to  be  levied  the  1st  May,  as- 
sessed -one  who  had  withdrawn  from  the  society  before  that  day.  Inglee  v.  Bosworth,  5  Pick. 
498.  And  see  Sumner  v.  1st  Parish  in  Dorchester,  4  Pick.  361;  and  Gage  v.  Currier,  Id.  399. 
So,  where  a  tax  was  assessed  as  a,  school  district  tax,  the  district  never  having  been  properly 
laid  out,  having,  instead  of  being  defined  by  geographical  limits,  been  laid  out  by  recording  that 
certain  persons  (naming  them)  should  compose  it.    Witherington  v.  Eveleth,  1  Pick.  106. 

So,  a  justice,  being  exempt  from  militia  duty,  a  court  martial  hath  no  jurisdiction  of  his  per- 
son, on  charge  of  a  default  in  not  performing  duty.  Wise  v.  Withers,  3  Cranch,  331.  And  a 
citizen  of  the  United  States,  not  in  the  military  service,  being  aixested,  though  on  military  pro- 
cess valid  upon  its  face,  even  the  ministerial  officer  who  detained  him,  was  held  liable  in  false 
imprisonment.  Smith  v.  Shaw,  12  Johns.  Eep.  257.  So,  if  a  United  States  court  martial  con- 
demn a  militia  man  not  in  actual  service,  but  who  has  been  only  summoned  to  go  into  ser- 
vice. MiUs  V.  Martin,  19  John.  Rep.  7  ;  Rathbun  v.  Martin,  20  John.  Rep.  343.  It  is  othersrise, 
however,  in  respect  to  a  person  who,  to  exempt  himself,  is  to  do  certain  acts  and  give  notice. 
Tanderbilt  v.  Downing,  H  Johns.  Rep.  83. 

The  individual  proceeded  against  must  in  general  be  notified  in  some  legal  form,  in  order  to 
give  the  court  or  magistrate  jurisdiction  over  him.  Accordingly,  where  a  justice  had  power,  by 
statu'e,  to  punish  trivial  breaches  of  the  peace,  by  fine ;  in  trespass  against  him,  he  pleaded  a 
conviction  of  the  plaintiff  under  this  statute,  but  did  not  aver  that  the  plaintiff  was  brought 
before  him.  Held,  that  the  plea  was  bad  on  that  account.  Logan  v.  Siggerton,  2  Blaekf  266, 
267.  If  a  justice  should  give  judgment  without  process  or  appearance,  the  whole  would  be 
void,  and  might  be  questioned  coUateraUy.  Per  Spencer,  C.  J.,  in  Bigelow  v.  Stearns,  19  John. 
Rep.  41 ;  Beach  v.  Abbott,  6  Verm.  Rep.  586.  So,  where  one  pretended  to  have  authority  to 
confess  judgment  without  process,  but  had  not.  Hubbard  v.  Spencer,  15  John.  Rep.  244.  And 
it  was  held  to  make  no  ditference  that  the  defendant  had  been  summoned  in  a  former  suit,  which 
has  been  discontinued  by  the  non-appearance  of  the  plaintiff  at  the  time  (Id.) ;  and  the  judgment 
confessed  was  held  void  in  an  action  of  debt  upon  it.  Id.  See  also  Cone  v.  Cotton,  2  Blaekf. 
Rep.  82.  A  judgment  in  a  justice's  court  cannot  legally  be  entered  on  confession,  unless  the 
defendant  is  brought  in  by  process,  or  voluntarily  appears  in  court,  and  confesses  judgment ; 
authority  given  to  the  justice,  at  an  accidental  meeting  m  the  street,  to  enter  judgment,  is  not 
sufficient.  And  where  judgment  was  thus  entered,  execution  issued,  and  property  sold  in  virtue 
of  it,  held,  in  an  action  by  the  purchaser  to  recover  the  property,  that  the  whole  was  a  nullity ; 
and  that  no  title  could  be  made  under  the  judgment.  Tenny  v.  Filer,  8  Wend.  569.  See  Bro- 
maghin  V.  Thorp,  15  Johns.  Rep.  476;  Martin  v.  Moss,  6  Id.  126;  1  Pennsyl.  Rep.  15.  In  a 
suit  against  two  joint  debtors,  service  of  process  on  one  did  not  authorize  judgment  against  the 
other,  by  a  justice  (Jones  v.  Crawford,  1  Johns.  Cas.  20 ;  S.  C,  1  Cain.  Rep.  594,  note),  tiU  the 
right  was  given  by  statute.  See  statutes  of  New  York  on  this  head  subsequent  to  the  decision 
in  that  case.  The  judgment  of  a  justice  against  two  persons,  on  the  voluntary  confession  of  one, 
without  process,  was  held  to  protect  the  justice,  being  a  mere  error,  and  not  want  of  jurisdic- 
tion, as  to  the  one  not  appearing.     Little  v.  Moore,  1  South.  74.     Qitere. 

Personal  notice  is  not  always  necessary.  The  legislature  may  prescribe  what  notice  shaU  be 
sufficient.  This  is  incidentally  remarked  in  note  306,  and  is  sustained  by  some  cases  there 
cited  ;^id  where  private  property  is  taken  for  public  use,  under  an  act  of  the  legislature,  it  was 
conceded  by  Savage,  C.  J.,  that  notice  wa-s  necessary  before  it  could  be  so  taken,  but  he  added, 
that  the  legislature  might  prescribe  the  mode  of  giving  notice,  and  that  a  newspaper  advertise- 
ment might  thus  be  made  valid.     Owners,  &c.,  v.  The  Mayor,  &c.,  of  Albany,  15  Wend.  374. 
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Notice  by  advertisement  in  a  newspaper  was  held  ralid,  in  a  proceeding  by  petition  for  partition, 
as  against  owners  unknown,  so  far  as  to  sever  the  possession;  the  statute  reserving  the  right  of 
the  owner  not  actually  notified  to  question  the  title  only.  Sharp  v.  Pratt,  15  Wend.  610,  613. 
To  give  the  Supreme  Court  jurisdiction  in  such  case,  an  affidavit  must  be  made  that  such  owners 
are  unknown,  and  notice  must  be  published  pursuant  to  statute,  or  the  proceeding  is  a  nullity  for 
want  of  jurisdiction.  Denning  v.  Corwin,  11  Wend.  652.  See  Hines  v.  Oldham,  3  Monroe,  266, 
267,  contra,  and  that  this  is  mere  error. 

The  process  must  be  properly  served.  If  process  be  executed  by  a  constable,  not  having 
authority,  this  gives  the  magistrate  no  jurisdiction  of  the  person ;  and  if  he  proceed,  he  is  liable. 
Reynolds  v.  Orvis,  7  Cowen's  Rep.  269.  See  also  Gallatian  v.  Cunningham,  8  Cowen's  Rep. 
361.  A  discharge  on  taking  the  poor  debtors'  oath,  was  held  void,  and  no  protection  to  the 
sureties  in  the  jail  bond,  the  notice  of  the  order  to  show  cause  not  having  been  regularly  served 
on  the  creditor.  Flanders  v.  Thompson,  2  N.  H.  Rep.  421.  So,  if  the  oath  be  not  in  the  form 
prescribed  by  the  statute.  Little  v.  Hassy,  12  Mass.  Rep.  319.  In  neither  case  is  the  certificate 
of  the  justices  conclusive  on  these  points.  Id.  A  president  of  a  court  martial  was,  in  an  action, 
held  Mable  to  refund  a  fine  levied  without  personal  notice  to  the  party.  Capron  v.  Austin,  7 
John.  Rep.  96.  The  statute  upon  which  this  case  was  decided,  forbade  the  levying  of  a  fine  until 
the  delinquent  should  be  summoned;  and  the  service  of  the  summons  was  by  leaving  a  copy  at 
his  place  of  residence,  he  being  absent.  Id.  98.  In  Ohio,  resident  freeholders  can  only  be  sued 
before  a  justice  of  the  town  where  they  reside,  except  in  special  cases.  The  process  may  be 
served  personally,  or  by  leaving  a  copy  at  the  defendant's  dwelling-hcuse  or  place  of  abode.  Where 
the  return  to  the  process  stated  the  service  to  have  been  by  leaving  a  copy  at  the  defendant's 
last  place  of  residence  in  town ;  held,  that  such  return  conferred  no  jurisdiction,  and  was  notice  to 
the  justice  and  the  party  of  the  defect,  so  as  to  deprive  them  of  protection  for  acts  done  under 
the  judgment.  Otherwise,  however,  as  to  the  constable  serving  the  execution,  which  was  regu- 
lar on  its  face.    Harmon  v.  Watrous,  1  Wright's  Rep.  709. 

Service  of  notice  on  the  person,  in  a  foreign  state,  is  a  nullity.  See  note  306.  An  attach- 
ment, however,  served  on  property  within  the  jurisdiction  of  the  officer  issuing  it,  shall  bind  that, 
though  it  do  not  the  person.  Id.  pp.  Ill,  112,  and  cases  there  cited.  But  a  citation,  or  some, 
thing  equivalent  in  law,  is  in  general  necessary  to  the  validity  of  every  judgment.  Accordingly 
in  Louisiana,  where  in  proceedings  by  insolvents  against  their  creditors,  those  creditors  not  cited 
to  attend  the  concurso  of  creditors  shall  not  be  affected ;  the  judgment  rendered  in  such  a  case 
shall  not  have  the  force  of  the  thing  adjudged  (rei  judicaice).  Thomas  v.  Breedlove,  6  Lou.  Rep., 
by  Curry,  573,  578.  And  see  Bainbridge  v.  Clay,  3  Mart.  Lou.  Rep.  (N.  S.)  535;  and  Herring 
V.  Levy,  4  Id.  483 ;  also  Bernard  v.  Vignaud,  1  Mart  Lou.  R.  (N.  S.)  1.  The  trustees  of  the 
Theological  Institution  at  Andover,  after  having  made  an  ex  parte  report  against  M.,  one  of  the 
professors,  voted  that  the  interests  of  the  Seminary  required  that  his  connection  therewith  should 
be  dissolved.  They  then  gave  him  a  general  notice,  with  liberty,  in  a  qualified  way,  and  with 
liniited  oppprtunity,  to  be  heard,  which  he  declined  to  avail  himself  of.  They  then  by  vote 
removed  him  from  office.  Held  that  the  vote  was  void,  though  the  trustees  had  jurisdiction  of 
the  subject  matter.  The  main  ground  taken  by  the  court  was,  that  M.  had  not  had  the  substan- 
tial benefit  of  a  trial.  Murdock  v.  PhUlips  Academy,  12  Tick.  244.  See  pp.  262  to  268.  Where 
the  visitors  and  feoflees  of  a  school,  dismissed  the  master  for  misconduct,  but  omitted  to  summon 
the  master  before  them,  previous  to  such  dismissal;  it  was  held,  that  they  were  not  entitled  to 
maintain  an  ejectment  against  him.  Doe  ex  dem.  Earl  Thanet  v.  Gartham,  1  Bingh.  357.  In 
some  oases,  a  formal  technical  notice  is  dispensed  with ;  and  if  the  party  has  had  substantial 
notice  and  an  opportunity  of  being  heard,  or  has  been  actually  heard,  the  adjudication  shall  bind 
him.    Van  Wormer  v.  The  Mayor,  &c.,  of  Albany,  15  Wend.  262.     See  note  306. 

3.  Jurisdiction  with  respect  to  the  process.  There  must  also  be  jurisdiction  of  the  process.  An 
early  case  on  this  subject  is  that  of  Martin  v.  Marshall  and  Key.(Hob.  63),  where  it  was  held  that 
a  prescription  to  direct  precepts  for  appearance,  must  be  understood  as  authorizing  a  precept  in 
writing  only,  and  not  one  by  parol ;  and  because  the  process  there  was  of  the  latter  kind,  the 
judge  issuing  it,  as  well  as  the  officer  executing  it,  were  held  liable.  See  S.  C,  statec^'  Wils. 
380,  and  recognized  as  good  law;  also,  Grumon  v.  Raymond,  1  Conn.  Rep.  44.  In  such  cases 
the  jurisdiction  of  the  magistrate  or  court,  so  far  as  it  depends  on  the  process  or  notice  to  the 
defendant,  is  the  same  as  if  there  had  been  no  process  or  notification.    No  valid  judgment  can 
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be  rendered.  The  same  is  true  in  all  instances  where  an  inferior  court  has  acted  upon  process 
unknown  to  the  law,  or  which  the  particular  tribunal  could  in  no  case  use.  See  Grumon  v. 
Eaymond,  1  Conn.  Rep.  44 ;  Allen  v.  Gray,  11  Id.  102 ;  Savaoool  v.  Boughton,  5  Wend. 
Rep.  \1i. 

The  like  may  be  the  result,  in  instances  where  the  court  has  general  jurisdiction  over  the  pro- 
cess, and  yet  jurisdiction  in  the  particular  case  is  wanting ;  in  other  words,  where  the  process, 
though  unauthorized  by  the  circumstances  of  the  case,  would,  under  other  circumstantes,  have 
been  proper.  This  is  illustrated  by  those  cases  where  the  right  of  issuing  process  depends  upon 
certain  proof  being  given,  in  order  to  lay  the  foundation  of  it,  or  certain  other  preliminary  and  in- 
dispensable requisites  being  complied  with,  the  want  of  which  renders  the  whole  void.  Thus,  a 
warrant  has  been  held  void  where  it  was  issued  against  a  man  of  family,  without  the  requisite 
proof  required  by  the  statute ;  and  the  persona  at  whose  suit  it  issued  were  adjudged  liable  for 
false  imprisonment.  Curry  v.  Pringle,  11  Johns.  Hep.  441;  Gold  v.  Bissell,  1  Wend.  210. 
Where,  however,  a  justice  has  authority  in  certain  cases  to  issue  a  warrant  without  oath,  and  he 
does  so  in  a  wrong  case,  on  account  of  his  ignorance  of  the  facts,  he  will  not  be  held  responsible 
if  he  acts  in  good  faith.  Rogers  v.  MuUiner,  6  Wend.  597.  Where  the  foundation  of  the  war- 
rant is  a  previous  summons  returned  served  by  copy ;  unless  the  warrant  is  issued  within  a  rea- 
sonable time  after  the  return  of  the  summons,  it  will  be  held  void.  Gold  v.  Bissell,  1  Wendell, 
110.  "  In  cases  where  summons  is  the  regular  process,  a  warrant  without  oath  is  irregular  and 
void.  Without  the  oath,  the  justice  has  no  jurisdiction  over  the  person  of  the  defendant."  Id. 
p.  213.  So,  if  the  affidavit  upon  which  the  process  issues  is  entirely  insufficient;  as  where  an 
affidavit  stating  "the  facts  and  circumstances"  is  required,  aud  the  party  states  his  Jdie/ merely. 
Loder  v.  Phelps,  13  Wend.  46.  See  Comfort  v.  Gillespie,  Id.  404;  Tallman  v.  Bigelow,  10  Id. 
420.  The  Uke  has  been  adjudged,  in  Connecticut,  where  a  magistrate  issued  a  warrant  upon  the 
complaint  of  a  grand  juror,  who,  as  such,  had  no  authority  to  prefer  the  complaint.  Allen  v. 
Gray,  11  Conn.  Rep.  95.  The  justice  and  party  were  held  liable  in  trespass  for  proceeding  by 
attachment,  without  the  requisite  bond  being  exeouted.  Adkins  v.  Brewer,  3  Cowen's  Rep. 
206.  Where  a  justice  issued  an  attachment,  without  swearing  a  witness  (the  statute  requiring 
proof  of  absence  or  concealment),  he  and  the  party  were  held  liable  in  trespass.  Vosburgh  v. 
Welch,  11  Johns.  Rep.  175;  Adkins  v.  Brewer,  3  Cowen's  Rep.  206.  And  see  Collins  v.  Ferris, 
14  Johns.  Rep.  248.  So,  if  a  tax  warrant  be  enforced,  issued  on  an  abstract  of  the  assessment 
list  not  filed  in  time,  the  assessors  are  liable.  Thames  Manufacturing  Co.  v.  Lathrop,  7  Conn. 
Rep.  550.  In  like  manner,  on  proceeding  by  attachment  in  Louisiana,  against  an  abscond- 
ing debtor,  no  petition  being  presented  before  the  affidavit  for  the  attachment,  and  none 
being  filed  presently  after  the  attachment,  as  required  by  the  Code  of  Practice ;  the  court  held 
the  whole  to  be  a  nullity.  Lacy  v.  Kenley,  3  Mill.  Lou.  Rep.  16,  18.  So,  if  a  justice  issue  a 
search  warrant,  without  oath  that  the  goods  are  stolen,  or  suspicion  that  they  are  concealed  in 
the  particular  place  to  be  searched.  Grumon  v.  Raymond,  1  Conn.  Bep.  40.  But  the  oath  of 
general  suspicion  is  enough.  Elsee  v.  Smith,  1  Dowl.  &  Ryl.  97.  So,  where  the  custom  was 
that  the  Vice-Chancellor  of  Oxford  might  grant  a  warrant,  on  the  oath  or  the  plaintiBf  that  h^ 
believes  the  defendant  will  not  appear ;  and  the  oath  was,  that  he  suspected.  Smith  v.  Bouohier 
2  Str.  993.  But  see  "Van  Steenburgh  v.  Kortz,  10  Johns.  Rep.  167,  169.  A  plea  justifying  an 
arrest  for  a  crime  on  the  defendant's  complaint,  must  show  an  affidavit  and  warrant  for  a  crime. 
A  mere  civil  offence,  as  a  false  representation  of  another's  circumsta,nces,  called  "  swindling"  in 
the  plea,  will  not  do.  Hall  v.  Rogers,  2  Blackf  429.  And  a  justice  was  held  liable  for  issuing 
a  warrant  against  a  putative  father,  without  the  complaint  of  the  overseers  of  the  poor,  and  this, 
though  a  man  imposed  a  complaint  upon  him,  pretending  to  be  their  attorney;  and  they  (one  of 
them  having  power)  afterwards  adopted  the  act.  Wallsworth  v.  M'CuUough,  10  Johns.  Rep.  93. 
But  juere,  would  not  the  confirmation  validate  the  complaint?  See  per  Savage,  C.  J.,  at  the 
dose  of  WeUs  v.  Porter,  7  Wend.  121.  A  statute  says  a  party  shall  be  brought  before  the  jus- 
tice. He  cannot  be  proceeded  against  by  summons ;  and  even  if  he  appear  on  a  summons  and 
object,  and  the  justice  convict  him,  and  cause  him  to  be  taken  in  execution ;  yet  held,  that  ihe 
justice  was  a  trespasser.  Bigelow  v.  Stearns,  19  Johns.  Bep.  39.  See  Capron  v.  Austin,  7  Johns. 
Rep.  96,  supra. 

Process  has  been  held  void,  in  several  instances,  for  a  defect  in  its  frame.    Accordingly,  if  a 
justice  make  an  execution  returnable  in  sixty,  where  it  should  be  in  ninety  days,  it  is  void.  Tenf 
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V.  Bentley,  5  Wend.  276.  See  S.  P.,  9  "Wend.  338.  In  Massachusetts,  a  justice's  execution  mia- 
reoiting  tlie  recognizance  as  to  date  and  amount,  was  held  void.  Albee  v.  Ward.  8  Mas.  Rep.  79. 
Other  irregularities  have  been  held  to  render  process  void.  A  justice  issued  execution  short  of 
twenty-four  hours  from  the  time  of  giving  judgment,  the  statute  requiring  he  should  wait  twenty- 
four  hours.  Held,  that  he  was  a  trespasser.  Briggs  v.  WardweU,  10  Mass.  Rep.  356.  This  was 
put  on  the  ground  of  its  being  a  ministerial  act  in  Massachusetts,  the  justice  having  no  discretion. 
Id.  So,  where  he  had  a  right  to  issue  execution  on  oath  made  at  the  time  of  judgment,  the 
plaintiff  was  held  a  trespasser  in  obtaining  and  levying  an  execution  at  a  subsequent  time, 
though  on  an  oath  regular  in  other  respects.     Schick  v.  Brown,  19  Johns.  Rep.  271. 

4.  Jwrisdiction  with  respect  to  other  prescribed  modes  of  proceeding.  A  statute  authorizes  a 
court  to  discharge  an  insolvent  who  had  surrendered  before  a  certain  time.  To  give  jurisdiction, 
his  surrender  or  imprisonment  before  that  time  must  appear.  Ladbroke  v.  James,  Willes,  199_ 
And  see  Service  v.  Heermance,  1  John.  Rep.  91,  93.  Where  a  petition  of  the  insolvent  and 
three-fourths  of  the  creditors  are  necessary,  this  should  appear.  So  of  his  residence  in  the  county. 
Wyman  v.  Mitchell,  1  Cowen's  Rep.  316;  Frary  v.  Dakin,  7  John.  Rep.  75,  79,  80. 

Where  a  petit  larceny  had  been  tried  at  a  court  of  special  sessions  in  New  York,  held,  that 
the  fact  of  the  criminal  not  having  given  bail  within  forty-eight  hours,  or  that  he  consented  to  a 
trial  before,  should  appear  on  the  record  in  order  to  show  that  the  justices  had  jurisdiction. 
Powers  V.  The  People,  4  John.  R.  292. 

Where  town  and  county  taxes  were  required  to  be  assessed  and  listed  separately,  and  the 
valuation  lodged  in  the  town  clerk's  or  an  assessor's  office,  the  omission  of  either  of  these  for. 
mulffi,  each  of  which  was  essential  to  a  due  search,  was  holden  to  render  the  assessment  void 
and  the  assessors  liable  in  trespass.  Thayer  v.  Stearns,  1  Pick.  482..  And  see  Blossom  v.  Can. 
non,  14  Mass.  Rep.  177.  So  if  any  tax  be  assessed  without  first  making  a  list.  Thurston  v. 
Little,  3  Mass.  Rep.  429.  And  there  must  be  a  new  valuation  for  the  year.  If  the  old  one  be 
used,  all  is  void,  and  trespass  lies.  Nason  v.  Whitney,  1  Pick.  140.  So  if  it  were  made  by  the 
town  and  not  the  pa/rish  assessors.  Granger  v.  Parsons,  2  Pick.  392.  So  if  a  tax,  once  legally 
laid,  be  re-assessed.  Inglee  v.  Bosworth,  5  Pick.  498.  So  if,  in  New  York,  the  trustees  of  a  school 
district  issue  their  warrant  for  a  tax  based  on  a  town  assessment  roU  not  the  last  (for  the  statute 
fixes  it  to  the  last),  they  are  trespassers ;  but  not  the  collector.  Alexander  v.  Hoyt,  7  Wend. 
89.  A  statute  authorizes  a  justice  to  take  a  recognizance;  if  he  take  a  bond,  it  is  void.  John- 
son V.  Randall,  7  Mass.  Rep.  340 ;  Merrill  v.  Prince,  Id.  396. 

If  a  judge  proceed  summarily  under  the  Landlord  and  Tenant  Act,  without  a  proper  affidavit, 
he  is  a  trespasser,  as  well  as  the  party.  M'Coy  v.  Hyde,  8  Cowen's  Rep.  68 ;  Evertson  v.  Sut- 
ton, 5  Wend.  281,  285.  And  see  also  GaUatian  v.  Cunningham,  8  Cowen,  361,  and  Sheppard  v. 
Sheppard,  5  Halst.  250.  So  where  the  Common  Pleas  proceed  on  an  appeal,  no  regular  bond  (e- 
g.jiuB,  full  penalty)  being  given  in  order  to  institute  an  appeal  from  the  justice,  all  is  void.  Latham 
V.  Bgerton,  9  Cowen's  Rep.  227. 

A  judgment  rendered  by  a  justice  of  the  peace,  on  a  verdict  received  in  the  absence  of  the 
plaintiff,  is  not  void  but  voidable  only ;  and  its  vahdity  is  not  inquirable  into  collaterally.  Rel- 
yea  v.  Ramsay,  2  Wend.  602. 

Where  an  officer's  powers  are  superseded,  his  subsequent  proceedings  will  be  regarded  as 
coram  non  judice,  and  void.  Accordingly,  trespass  was  held  to  he  against  a  justice,  who  pro- 
ceeded (in  forcible  entry)  after  a  certiorari  served  on  him.  Case  v.  Shepherd,  2  John.  Cas.  27. 
An  appeal  being  regularly  entered  from  a  justice's  judgment,  it  then  ceases  to  be  a  judgment ; 
and  no  action  lies  on  it.    Marshall  v.  Lester,  1  N.  Car.  Law  Repos.  100. 

5.  Jwisdiciion  with  respect  to  the  time  and  place  of  holding  the  court  or  doing  the  act.  The  pro- 
ceedings may  hkewise  be  assailed,  and  that,  too,  collaterally,  because  the  court  or  magistrates  act 
at  a  place  vrithout  their  territorial  jurisdiction,  or  at  a  time  not  authorized  by  law.  Said  in  case  of 
the  Marshalsea,  10  Rep.  76,  77;  Plat's  Case,  Plowd.  Comm.  37  b.  This  was  held  of  a  justice 
of  GranviUe  county,  who  rendered  a  judgment  in  Franklin  county.  Hamilton  v.  Wright,  4 
Hawks,  283.  And  where  the  magistrate  is  territorially  limited,  as  if  he  be  bound  to  sit  within 
the  verge  of  the  palace,  his  acts  sitting  elsewhere  are  coram  non  judice  and  void.  Plat's  Case, 
Plowd.  Oomm.  37  b. ;  10  Rop.  77,  and  the  authorities  there  cited. 

So  as  to  the  time  of  doing  the  act.  A  justice  convicted  a  man  for  contempt  committed  in  his 
presence,  and  issued  a  warrant  of  commitment,  which  was  executed,  but  the  conviction  did 
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not  take  place  while  the  justice  was  acting  officially;  held,  beyond  his  jurisdiction,  and  that  he 
was  Uable  for  a  false  imprisonment.  Fitler  v.  Probasco,  2  Browne,  1Z1,  142,  143.  See  also 
State  V.  Applegate,  2  M'Cord,  110.  So  of  a  circuit  court,  which  issued  an  attachment  in  vaca- 
tion, for  violation  of  an  injunction.  And  held,  that  the  officer  could  not  justify  under  it.  But 
it  was  agreed,  that  this  is  so  only  where  chancery  powers  are  merely  incidental  to  a  court  of  lawi 
which  has  its  stated  terms;  a  court  of  chancery,  as  such,  being  always  open.  Taylor  v.  Moffatt' 
2  Blackf.  305.  So  of  a  judgment  entered  in  vacation.  Penn  v.  Meeks,  1  Penningt.  151.  But 
there  the  record  was  void  on  its  face.  See  Den  v.  Downam,  1  Green,  144.  It  would  be  other  - 
wise,  even  as  to  a  stranger,  wore  the  judgment  valid  on  its  face.  Id.  14.S,  144.  A  record  o'- 
conviction,  showing  that  after  the  court  had  adjourned  to  the  2d  July,  it  did  not  re-assemble  till 
the  4th,  and  that  the  prisoner  was  convicted  the  5th,  was  held  void,  and  the  prisoner  was  re- 
tried.    Eex  V.  Bowman,  6  Car.  &  Payne,  33t. 

But  provisions  in  respect  to  time  are  not  always  to  be  observed  as  conditions  precedent? 
and  essential  to  jurisdiction.  It  depends  on  the  object,  and  especially  the  necessity  of  adhering  to 
the  exaflt  time  with  a  view  to  the  action  of  others.  In  general,  where  time  is  prescribed  within 
which  an  official  act  shall  be  done,  this  is  but  directory ;  as,  that  a  court  martial  shall  be  convened 
on  or  before  the  1st  June ;  it  shall  not  be  holden  void  or  its  acts  coram  non  judice,  though  not  con- 
vened till  July.  People  v.  AUen,  6  Wend.  486.  And  in  Pond  v.  Negus  (3  Mass.  Eep.  230),  it 
was  held,  that  assessors,  directed  to  assess  a  tax  in  thirty  days  after  they  were  furnished  with  a 
certificate  of  the  vote,  were  not  tied  down  to  that  time,  but  might  do  it  afterwards. 

6.  Jurisdiction  with  respect  to  the  constitvMon  of  the  court.  A  member  of  an  inferior  court,  who 
justifies  as  such,  may  also  be  called  on  to  show  that  it  was  regularly  constituted.  See  note  306. 
This  was  held  in  Pennsylvania,  of  a  militia  court  of  three  commissioned  officers  appointed  by 
the  commanding  officer  of  the  regiment ;  and  it  was  adjudged  that  the  defendant,  who  was  a 
member  of  the  court  and  sought  to  justify  under  the  proceedings,  must  show,  not  only  that  the 
members  of  the  court  were  officers,  by  producing  their  commissions,  and  that  they  took  the  oath 
prescribed,  but  that  he  must  also  by  the  same  measure  of  evidence,  show  that  the  commanding 
officer  was  qualified.  Wilson  v.  John,  2  Binn.  209.  The  like  doctrine  was  subsequently  held  as 
against  the  collector  of  military  fines  who  sought  to  justify  under  similar  proceedings.  Pox  v. 
Wood,  1  Rawle,  143.  See  also  Moore  v.  Houston,  3  Serg.  &  Rawle,  291.  Quere,  however ;  for 
as  we  have  before  seen,  such  matters  relating  to  official  rank,  may  be  proved  by  acts  and  repu- 
tation. Ante,  note  113;  also  (Wife,  note  292.  And  see  S.  P.,  Jacob  v.  The  United  States, 
1  Brockenb.  620  ;  Burchfield  v.  M'Gauley,  3  Watts'  Rep.  9  ;  Neale  v.  The  Overseers,  5  Id.  538 ; 
Murrell  v.  Smith,  3  Dana,  462.  The  decision  of  commissioners  to  settle  the  boundaries  of  land 
between  parties  (a  court  of  singularly  extraordinary  powers  in  Maryland),  waa  declared  void, 
because  the  statute  was  not  fairly  and  honestly  fulfilled  in  their  selection  by  the  parties.  Wickes 
V.  Caulk,  5  Harr.  &  John.  36,  43,  44. 

In  Massachusetts,  in  an  action  brought  for  a  military  fine,  the  proceedings  of  the  court  which 
imposed  the  fine  was  adjudged  void,  because  tliey  proceeded  without  a  judge  advocate  legally 
appointed.  The  acting  judge  advocate  was  appointed  pro  tern.,  there  being  a  vacancy  in  tha* 
office  at  the  time ;  and  held,  that  the  court  had  no  power  to  make  such  appointment,  and  there' 
fore  the  court  was  irregularly  organized.    Brooks  v.  Adams,  1 1  Pick.  441. 

In  New  York,  if  a  justice  who  is  a  tavern-keeper  (Schermerhorn  v.  Tripp,  2  Cain.  Rep.  108 
Clayton  v.  Per  Dun,  13  John.  Rep.  218),  or  living  in  a  house  where  a  tavern  is  kept  (Low  v. 
Price,  8  John.  Rep.  409),  try  a  cause,  all  is  void — for  the  statute  (1  N.  Y.  R.  Laws,  397)  provides 
that  a  justice  so  situated  shall  not  try  civil  causes.    (See  7  Hill ;  7  Barb.  337.) 

In  Massachusetts,  if  a  justice  be  interested  he  cannot  try,  though  he  may  issue  his  warrant 
against  one  traveling  on  Sunday.  This  is  by  statute.  Pearoe  v.  Atwood,  13  Mass.  R.  324,  340- 
If  he  try,  and  issue  execution,  he  is  a  trespasser.    Id. 

In  Vermont,  by  statute,  a  justice  related  to  the  party  within  the  fourth  degree,  or  interested, 
shall  not  take  cognizance  in  the  cause.  Within  this  statute,  the  confession  of  a  judgment,  in  favor 
of  a  creditor  so  related,  is  coram  non  judice,  and  void.  Kill  v.  Wait,  5  Term.  Rep.  124.  So,  if 
the  justice  enter  up  judgment  by  confession  on  his  own  demand.  Bates  v.  Thompson,  2  Chip  • 
Rep.  96. 

In  like  manner,  under  the  Virginia  statute,  an  insolvent  discharge,  granted  by  justices,  one  of 
whom  was  interested,  was  held  void.     Slaoum  v.  Simm3,  5  Cranch,  363. 
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As  to  the  consequencea  of  this  want  of  jurisdiction,  they  have  in  several  instahces  been  notieed 
as  we  passed  over  the  oases.  Ohe  of  the  most  obvious  of  them  is,  that  if  the  former  court  had 
no  jurisdiction,  the  trial  will  not  bar  a  second  suit;  as  if  it  had  no  jurisdiction  of  the  subject 
matter  or  offence.  Per  Shaw,  Ch.  J.,  in  Commonwealth  v.  Eoby,  12  Pick.  502.  Accordingly, 
Where  assault  and  battery  was  brought  in  a  justice's  court,  for  negligently  firing  a  pistol,  and 
judgment  wis  rendered  against  the  plaintiff'  on  the  merits,  this  was  held  no  bar  to  a  subsequent 
action  on  the  case  for  the  same  offence ;  because  the  justice's  court  had  no  jurisdiction  of  an 
action  Of  assault  and  battery.  Elin  v.  Campbell,  14  John.  Eep.  432.  "We  have  given  a  variety 
of  cases  showing  such  result  from  a  want  of  jurisdiction,  supra.  So,  where  a  justice  in  Kenhiclty 
tried  and  decided  an  action  on  a  note  payable  in  specific  articles  (the  statute  not  authorizing  this), 
and  the  same  cause,  on  appeal,  was  reviewed  and  decided  in  the  Circuit  Court,  all  was  held  a 
nullity,  and  no  bar  to  a  second  suit.     Reading  v.  Price,  3  J.  J.  Marsh.  61,  62. 

Tlie  general  doctrine  is  sustained  in  the  most  striking  point  of  view,  on  the  question  so  much 
agitated  in  fexeluslve  jurisdictions,  c.  g.  a  decree  for  or  against  a  will  of  personalty  in  the  Eccle- 
siastical Court,  which  must  be  entirely  disregarded  as  to  the  very  point  decided,  on  the  same 
question  arising  as  to  a  devise  in  the  same  wUl ;  and  so  vice  versa,  as  to  a  decree  or  judgment 
upon  the  reaity,  when  invoked  as  to  the  personalty.  The  cases  on  this  head  are  collected  ante, 
note  289,  et  seq.  The  reason,  says  Baron  Telverton,  in  Hume  v.  Burton  il  Eidgw.  Irish  P.  0. 
211),  is  evidently  because  the  validity  of  the  two  testamentary  dispositions  is  triable  by  differenC 
jurisdictions. 

The  decisions  of  a  court  having  no  jurisdiction  will  not  be  regarded  as  evidence  of  the  facts 
adjudged.  This  was  noticed  ante  (note  262) ;  and  the  cases  there  cited  will  be  found  equally 
pertinent  to  our  present  subject.  The  doctrine  will  be  found  remgnized  in  most  of  the 
authorities  sUpra. 

Irregularities  in  respect  to  acquiring  jurisdiction  (as  if  in  a  case  of  attachment,  in  Louisianat 
the  court  omit  to  appoint  a  curator  ad  hoc,  under  circumstances  in  which  the  Code  of  Practice 
requires  this)  have  been  held  to  render  the  proceeding  a  mere  nullity ;  and  a  third  party,  or 
stranger,  being  proceeded  against  in  virtue  of  any  pretended  right  or  title  derived  from  a  judgment 
in  such  a  matter,  may  avail  himself  of  its  nuUity.     Collins  v.  Batterson,  3  Mill.  Lou.  Eep.  242,  245. 

With  regard,  however,  to  the  relative  protection  afforded  by  certain  sentences,  judgments,  pro- 
cess, &c.,  there  is  a  very  unpleasant  appearance  of  contrariety,  especially  among  the  older  cases. 
The  English  books  exliibit  several  startling  anomalies,  some  of  which,  it  must  be  confessed,  are 
more  likely  to  serve  as  matter  of  mere  curiosity  than  as  a  medium  of  instruction.  Such  we  deem 
the  following :  By  the  game  laws,  to  kill  a  hare,  &e.,  witliout  being  qualified,  subjected  to  £5 
for  each  offence.  The  plaintiff  killed  five  hares  the  same  day,  which  in  law  would  be  but  one 
offence — for  such  acts  on  the  same  day  shall  not  be  severable.  Tlie  justice  considered  them  five 
separate  offences,  and  imposed  £25  penalty;  and  the  constable  who  distrained  was  held  liable  in 
replevin  for  this  mistake  of  jurisdiction  by  the  justice.  Marriott  v.  Shaw,  Com.  Eep.  213.  So, 
where  four  several  penalties  were  imposed,  for  fbur  several  acts  of  selling  bread  on  Sunday,  by 
four  several  convictions  of  five  shillings  each,  and  distress  warrants  were  issued  as  for  separate 
offences,  both  the  justice  and  constables  were  hold  liable  in  trespass.  Lord  Mansfield  said,  that 
the  justice  had  no  jurisdiction  after  he  convicted  the  plaintiff  in  the  firat  penalty ;  and  no  dis- 
tinction was  sought  to  be  made  in  favor  of  the  constables,  tliough  their  warrants  were  valid  on 
their  face.  Aston,  J.,  inquires,  "  Suppose  no  offence  at  all  had  been  committed?"  and  he  insists 
that  the  justice,  &e.,  would  in  that  case  be  liable.  Crepps  v.  Burden,  Cowp.  Rep.  640.  This 
certainly  looks  much  like  convicting  a  judge  in  trespass  for  overruling  a  legal  bar  to  the  actiom 
or  for  fiuding  one  guilty  where  there  happens  not  to  be  guilt ;  and,  at  any  rate,  it  is  deaUng  with 
the  constable  most  unmercifully.  Surely  this  must  rank  as  one  of  Lord  Mansfield's  hasty 
decisions.  The  great  case  of  Gwinne  v.  Poole  was  not  cited.  In  The  Queen  v.  Mathews  (10 
Mod.  26),  there  was  a  motion  to  quash  such  a  conviction,  which  seems  to  have  been  a  more 
legal  remedy;  and  in  Brooke  v.  Milliken  (3  T.  R.  509),  the  King's  Bench  seem  to  have 
agreed  with  the  justice  whom  Lord  Mansfield  punished.  Would  Lord  Mansfield  have  sustained 
an  action  against  Lord  Kenyon,  wlio  delivered  the  opinion  in  the  last  cause  ? 

In  Wise  v.  Withers  (3  Cranoh,  331),  it  was  held,  that,  there  being  a  want  of  jurisdiction  of  the 
person,  the  process  would  not  protect  the  coUeotor,  though  fwc  on  its  face — and  that  the  court 
and  officer  were  all  trespassers ;  and  sucll  is  Baid  W  be  the  getieral  rule,  where  the  court  lacks 
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jurisdiction.  3  Cranch,  SSt.  This  case  is  cited  and  approved  in  Mills  v.  Martin,  19  John.  Rep. 
35.  In  Smith  v.  Shaw  {supra,  12  Johns.  Rep.  251),  the  liability  of  the  ministerial  officer  was  put, 
in  one  part  of  the  court's  opinion,  on  the  ground  that  the  officer  was  not  subordinate  and  bound 
to  obey  the  process :  conceding  that,  had  he  been  provost  marshal,  he  might  have  been  protected 
(Id.  266,  267) ;  and  the  court  hesitate  to  go  the  length  of  Wise  v.  Withers  (supra).  And  see  the 
dissenting  argument  of  Spencer,  J.  (Id.  268  to  273) ;  and  per  Marcy,  J.,  in  Savacool  v.  Boughtou 
(5  Wend.  176,  177).  In  Pearoe  v.  At  wood  (supra),  the  reason  given  against  the  officer  is,  that 
the  non-residence  of  the  person  in  the  justice's  couijty  appeared  on  the  face  of  the  warrant.  13 
Mass.  Rep.  344.     Otherwise,  semh.  he  would  not  have  been  liable.    Id.  341,  342. 

It  was  said  by  Eeeve,  C.  J.,  in  Grumon  v.  Raymond  (1  Conn.  Rep.  46),  that  where  the  forms 
conferring  jurisdiction  are  not  complied  with  by  the  court  or  magistrate,  the  officer  serving  the 
process  is  liable.    But  Smith  v.  Bouchier  (2  Str.  993 1,  relied  on  by  the  chief  justice,  is  surely  not 
in  point.    There  was  a  case  of  ignoraniia  facli,  within  Gwinne  v.  Poole;   so  the  court  distinctly 
said ;  and  they  agree  that  the  officer  should  not  be  liable,  but  only  the  judge  who  knew  of  the 
defect.    The  reason,  in  Strange,  is,  that  the  officer  had  joined  the  magistrate  in  the  plea  of  justi- 
fication.   It  turned  purely  on  the  form  of  pleading.    And  this  is  still  more  plain  by  Phillips  v. 
Biron  (I  Str.  509),  to  which  they  refer.    Tet'this  reason  Is  put  with  a  quere  in  Perkin  v.  Proctor, 
by  the  court  (2  Wils.  385),  who  ineUne  that  the  officer  would  be  liable.    See  a  further  history  of 
Smith  V.  Bouchier,  by  Marcy,  J.,  in  Savacool  v.  Boughton,  5  Wend.  173.     And  it  was  agreed,  in 
Albee  v.  Ward  iswpra),  that  though  the  execution  was  void,  for  the  misreoital  of  the  recogni- 
zance, yet  it  should  protect  the  officer;  but  the  plaintiff  and  justice  should  be  liable.     8  Mass. 
Rep.  84,  85.     So  the  party  shall  be  protected  if  he  apply,  regularly  and  generally  on  ■-■  proper 
oath,  for  an  execution;  though  the  justice  (without  the  party's  direction)  issue  it  against  the 
body,  when  it  should  have  gone  against  the  property  only.   Taylor  v.  Traak,  7  Cowen's  Rep.  249. 
In  Toof  V.  Beutley  (supra).  Savage,  C.  J.,  says  the  constable  was  liable,  because  the  execution  was 
on  its  face,  such  a  one  as  should  have  run  ninety  instead  of  sixty  day.s.     5  Wend.  277,     See  a 
broad  and  unqualified  remark,  that  without  jurisdiction  in  the  court  or  magistrate,  no  one  shall 
be  protected,  per  Trimble,  J.,  in  EUiott  v.  Piersoll.     1  Pet.  S.  C.  Rep.  340.    But  see  per  Marcy, 
J,,  in  Savacool  v.  Boughton,  5  Wend.  179.    In  Gold  v.  Bissell  (supra,  1  Wend.  210),  the  general 
expression  of  the  chief  justice,  at  page  212,  is  equally  broad  with  that  of  Trimble,  J.  (supra),  but 
is  qualified  in  the  same  way,  by  Marcy,  J.,  in  Savacool  v.  Boughton,  and  by  the  chief  justice 
himself,  in  Rogers  v.  MuUiner  (6  Wend.  602).    It  has,  indeed,  been  said  and  held  in  several  cases, 
that  the  court  wanting  jurisdiction,  its  process  shall  not  protect  the  officer  (Woodward  v.  Paine, 
15  Johns.  Rep.  493);  as  where  a  justice,  in  New  York,  took  cognizance  of  an  action  of  assault 
and  battery.    S.  C,  also  stated  supra.    And  so,  where  a  court  having  jurisdiction  of  covenant 
and  debt  only,  took  cognizance  of  assumpsit.    Case  of  the  Marshalsea,  10  Rep.  76.    Though 
Powell,  B.,  said  in  Gwinne  v.  Poole  (supra),  the  liability  of  the  officer  was,  in  that  case,  because 
he  ought  to  have  known  that  the  party  was  not  enrolled  of  the  king's  household.    It  was  agreed 
in  the  above  tax  assessment  cases  tliat  the  collectors  were  liable,  without  always  giving  the 
scienter  as  a  reason ;  but  that  reason  may  be  gathered  from  Gwinne  v.  Poole  [supra),  especially 
where  the  restriction  is  territorial.    The  collector,  a  corporate  officer,  is  bound  to  notice  it;  and 
where  the  assessment  is  on  property  not  assessable  by  law,  this  might  perhaps  appear  on  his 
warrant,  and  his  want  of  knowledge  would  then  be  ignortmtia  legis.    And  where  he  does  not 
kno  w  it,  as  where  the  cause  of  action  is  transitory,  Willes,  C.  J.,  in  Moravia  v.  Sloper  (WiUes,  34), 
follows  Powell,  B.,  in  Gwinne  v.  Poole,  that  he  is  not  liable ;  and  he  cites  many  cases  to  that  dis- 
tinction ;  though  he  insists  that  the  plaintiff  and  his  attorney  shall  always  be  liable.    It  will  be 
seen  by  one  of  the  oases  cited  by  him,  that  this  want  of  jurisdiction  shall  no  more  affect  the  offi- 
cer, than  the  common  case  of  an  irregular  proceeding  in  a  court  of  record,  on  which  liis  process 
is  founded,  and  where  he,  though  not  the  party  or  attorney,  shall  always  be  protected  even  after 
the  proceeding  is  set  aside.     The  case  he  cites  to  tliis  effect  is  Turner  v.  Felgate,  1  Lev.  95. 
Another  case  (Cotes  v.  Mitchell,  3  Lev.  20)  is,  that  process  shall  protect  the  sheriff,  even  though 
there  be  no  judgment.     Per  Holt,  C.  J.,  Carlh.  443,  S.  P.     Other  cases  cited  by  him — viz:  Hod- 
sou  V.  Cooke,  1  Ventr.  369,  and  Higginson  v.  Martin,  2  Mod.  195,  and  especially  as  this  last  case 
stands  reported  in  1  Freem.  322 — are  in  point,  that  the  officer  shall  be  protected  by  the  process  of 
an  inferior  court,  though  the  cause  of  action  arose  without  its  territorial  jurisdiction.    And  where 
a  town  meeting  ordered  and  caused  to  be  levied  {i  tax  for  support  of  the  national  defence ;  though 


152  Of  the  Admissibility  and  Effect  [CH.  I. 

the  assessors  were  holden  liable  in  trespass,  yet  Parker,  C.  J.,  concedes  that  the  collectors  should 
not  be;  for  they  act  under  a  warrant  from  a  power  over  the  subject  matter  in  the  abstract;  an 
authority  to  assess  a  iax,  though  not  ilie  tax;  and  it  would  be  dangerous  to  aUow  mere  ministe- 
rial officers  to  exercise  their  judgment  upon  the  proceedings  of  their  masters.  Quere ;  if  the 
want  of  power  appears  on  the  face  of  their  warrant.  A  pound  keeper  is  not  Uable,  though  he 
receive  and  detain  cattle  taken  by  the  distrainor,  without  any  pretence  of  right;  "for  he  takes 
the  cattle,  as  he  is  obliged  to  do,  at  the  peril  of  the  person  who  brings  them:  and  there  is  no 
judgment,  no  direction,  no  written  warrant  or  examination  to  be  had  by  him."  Badkin  v.  Pow- 
ell, Cowp.  416,  478.  See  1  Conn.  Eep.  557.  In  the  above  case  of  Pearce  v.  Atwood  (13  Mass. 
Eep.  324),  it  was  allowed,  that  the  constable  executing  the  warrant  should  be  protected,  though 
the  justice  was  interested ;  for  he  might  Issue  a  warrant,  though  he  could  not  try.  Stress  is  laid 
on  the  distinction  that  the  jurisdiction  dues  or  does  not  appear  on  the  face  of  the  warrant.  Id. 
341,  342.  In  HiU  v.  "Wait  (supra),  it  was  agreed,  that  the  execution  appearing  fair,  the  officer 
could  not  be  made  liable  as  a  trespasser.  5  Term.  Rep.  125.  In  Tennessee,  an  execution  against 
persons  becoming  surety  by  parol  to  pay  a  judgment,  is  a  nullity ;  and  where  an  execution  is 
founded  on  the  mere  return  of  the  constable  to  a  previous  execution,  he  is  not  protected  in  exe- 
cuting the  last.     Martin  v.  England,  5  Terg.  313,  318. 

All  the  cases  agree,  that  process  void  on  its  face,  shall  not  protect  the  oiBeer.  As  to  process 
void  for  want  of  jurisdiction,  and  that  appearing,  see  Morse  v.  James,  WiUes,  122.  There,  the 
warrant  appeared  to  have  issued  out  of  a  court  not  in  session;  and  at  page  128,  an  instance  is 
put  of  an  English  justice  issuing  a  capias  in  debt,  whereof  the  constable  is  bound  to  know  that 
he  has  no  jurisdiction.  And  it  is  so  in  general,  where  the  magistrate  has  no  jurisdiction  of  the 
process;  as  where  a  warrant  is  to  search  all  suspected  places.  The  ignorance  of  the  officer,  if  it 
exist,  is  of  law,  which  shall  not  excuse.  Grumon  v.  Eaymond,  1  Conn.  Rep.  40,  43,  44,  and  the 
cases  cited  at  the  latter  page,  especially  Martin  v.  Marshall,  Hob.  63.  So,  where  the  warrant 
shows  a  case  in  which  a  summons  only  could  issue,  it  will  not  protect  either  the  magistrate  or 
officer.  Shergold  v.  Holloway,  2  Str.  1002.  And  this  rule  is  expressly  laid  down  by  Marcy,  J., 
in  Savacool  v.  Boughton  (5  "Wend.  181),  as  to  a  case  where  there  is,  apparent  on  the  process,  a 
want  of  jurisdiction  over  either  the  subject  matter  or  person.  If  the  officer  throws  himself  on  the 
process  standing  alone  without  the  judgment,  he  must  show  enough  of  the  process  to  make  it 
good  on  its  face.  Cleveland  v.  Rogers,  6  Wend.  438,  in  connection  with  what  was  said  of  this 
case  in  Coon  v.  Ogden,  12  Wend.  499.  A  constable  was  held  a  trespasser  in  executing  a  general 
search  warrant,  not  specifying  place  nor  goods.  Sandford  v.  Nichols,  13  Mass.  Eep.  286,  288, 
289.  So,  where  the  warrant  of  arrest  for  a  crime  stated  only  report  and  common  rumor  of  a 
party's  guilt.  Connor  v.  Commonwealth,  3  Binn.  38,  44.  So  of  a  warrant  not  directed  to  any 
officer  competent  to  execute  it.    Hall  v.  Moore,  Addis.  Rep.  376.     The  direction  was  in  blank, 

"To  any  constable  of ."    Id.     So  of  an  execution  issued  and  purporting  to  be  renewed 

by  a  justice,  the  renewal  not  being  signed  hy  him,  as  required  by  2  Revised  Statutes  of  New  York, 
251,  §  145 ;  which  was  construed  to  mean  the  actual  affixing  of  his  name.  Barhydt  v.  Valk,  12 
Wend.  145,  146,  147.  A  mittimus  should  always  recite  the  cause  of  commitment,  to  inform  the 
judge  on  habeas  corpus.  If  it  does  not,  the  prisoner  will  be  discharged.  If  on  complaint,  it 
should  recite  the  complaint.  Commonwealth  v.  Ward,  4  Mass.  Rep.  497.  Where  it  is  apparent 
on  the  face  of  a  certificate  of  a  discharge  of  an  insolvent,  that  a  citation  was  not  properly  served 
on  the  insolvent's  creditor  to  show  cause  against  the  discharge,  the  certificate  win  not  protect 
the  jailer  against  an  action  for  the  escape.  Adams  v.  Mattocks,  Brayt.  199.  And  see  Taylor  v. 
Moffatt,  2  Blackf.  305,  308.  Where  the  captain  of  a  military  company  issued  a  warrant,  which 
stated  it  to  be  for  the  collection  of  "  a  fine  legally  imposed,"  without  showing  by  whom  the  fine 
was  imposed,  held,  that  the  warrant  afforded  no  protection  to  the  officer  executing  it,  or  the  cap- 
tain who  issued  it.  The  warrant,  say  the  court,  must  show  jurisdiction  upon  its  face,  or  it  is 
void.     Hall  v.  Howd,  10  Conn.  Eep.  614.     See  10  Wend.  62,  63,  64. 

Where  the  want  of  jurisdiction  is  not  known  to  the  officer,  he  shall  be  protected,  though  the 
magistrate,  party  and  attorney  are  liable ;  as  if  an  inferior  court,  in  England,  issue  an  attachment 
without  a  previous  summons.  Moravia  v.  Sloper,  Willes,  30 ;  and  see  the  authorities  cited  at  p. 
34,  by  Willes,  0.  J.  And  whore  a  warrant  should  have  been  issued,  but  the  justice  proceeded  by 
summons,  and  issued  execution,  he  was  holden  hable.    Bigelow  v.  Stearns,  19  John.  Eep.  29. 

We  have  thus  gone  through,  as  we  proposed,  with  various  questions  upon  the  conclusiveness 
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ag  evidence,  of  the  proceedings,  judgments,  sentences,  &o.,  and  process  of  inferior  jurisdictions. 
If  there  be  numerous  discrepancies  in  the  cases,  the  remark  is  certainly  not  confined  to  the 
American  courts.  They  are  traceable  to  the  common  source  of  judicial  dissonance,  the  difficulty 
of  applying  principles,  in  which  the  courts  all  agree,  to  cases  of  almost  every  variety  in  the  com- 
bination of  their  circumstances. 

In  respect  to  several  broken  lines  or  classes  of  cases,  hardly  any  attempt  has  yet  been  made 
to  reduce  them  back  to  a  uniform  rank.  In  the  main  they  are  consistent,  calling  merely  for  the 
rejection  of  scattered  anomalies. 

With  regard  to  the  doctrine  of  protection,  above  considered,  we  are  happy  to  see  that  the 
authorities  are  gradually  getting  back  to  the  sound  and  broad  distinctions  drawn  by  Baron 
Powell,  in  Gwinne  v.  Poole.  We  have  already  noticed  several  modem  cases,  both  English  and 
American,  looking  that  way.  Yet  there  were  such  lamentable  departures,  that  when  the  Su- 
preme Court  of  New  York  waked  entirely,  as  it  finally  did,  to  the  question,  it  was  amid  a  laby- 
rinth quite  as  embarrassing,  and  in  face  of  an  array  quite  aa  formidable,  as  that  which  the  Exchequer 
was  obliged  to  encounter  in  Gwinne  v.  Poole.  The  case  upon  which  the  Supreme  Court  were 
called  to  act,  was  that  of  an  arrest  under  execution  upon  a  justice's  judgment,  void  for  want  of  ori- 
ginal process,  appearance  or  other  authority.  The  action  was  assault  and  false  imprisonment  against 
the  constable.  He  justified  by  pleading  the  judgment  and .  execution,  to  which  the  plaintiff  re- 
phed  the  above  facts  going  to  the  jurisdiction ;  and  upon  the  latter  there  was  a  demurrer  and  a 
rejoinder.  The  court  held,  that  the  process  was,  per  se,  a  protection  to  the  constable.  And 
Maroy,  J.,  who  delivered  an  able  and  learned  opinion,  lays  down  aa  a  general  rule  applicable  to 
all  process,  legal  on  its  face,  whether  it  issues  from  a  court  of  general  or  limited  jurisdiction.  Sava- 
cool  V.  Boughton,  5  Wend.  110,  A.  D.  1830.  The  rule  is  expressed,  perhaps  too  cautiously, 
thus:  "  If  the  subject  matter  of  a  suit  is  within  the  jurisdiction  of  a  court,"  the  officer  who  exe- 
cutes the  fair  process  shall  be  protected ;  whereas  his  principle  would  have  fully  warranted  himin 
saying  with  Gwinne  v.  Poole,  that  to  expose  the  officer,  the  want  of  jurisdiction  over  the  subject 
matter  must  not  only  exist,  but  appear  on  the  process,  unless  he  had  the  clear  knowledge  of  the 
defect  in  some  other  way.  The  learned  judge  does  not  go  beyond  the  United  States,  New  York, 
and  Knglish  cases  and  dicta ;  of  these,  most  are  distinguished,  explained  and  reconciled,  upon  the 
principle  of  scienter.  Some  furnished  a  clear  and  direct  support ;  and  others  it  was  necessary  to 
overrule.  Among  the  cases  which  supported  him,  he  very  justly  places  Warner  v.  Shed  (10  John. 
Rep.  138,  140),  and  the  case  there  cited  of  Hill  v.  Bateman  (2  Str.  IIO).  He  reposes  upon  Beach 
V.  Purman  (9  John.  Rep.  229),  as  a  case  of  still  more  imposing  strength.  There  can  be  little 
doubt,  that  taking  the  reasoning  of  the  Supreme  Court  in  these  two  cases,  they  had  maintained  a 
principle  carrying  out  the  most,  if  not  all  the  consequences,  indicated  by  Gwinne  v.  Poole.  Prob- 
ably, as  the  judge  suggests,  the  ease  of  Suydam  v.  Keys  (13  Johns.  Rep.  444),  would  be  main- 
tainable on  the  ground  that  school  district  collectors  are  bound  to  know,  ex  offieio,  who  are  and 
who  are  not  taxable  inhabitants  in  their  district.  Such  we  have  seen  is  the  notion  in  Gwinne  v. 
Poole.  This  would  certainly  seem  to  leave  nothing  in  New  York  standing  in  the  way  save  gene- 
ral dicta.  Since  the  decision  in  Savacool  v.  Boughton,  a  party  sought  to  justify  under  an  execu- 
tion which  he  had  taken  out  on  a  satisfied  judgment  before  a  justice.  Held,  he  could  not ;  but 
Savage,  C.  J.,  in  giving  the  opinion  of  the  court,  admitted  that  the  constable,  and  even  the  jus- 
tice, not  knowing  the  fact,  would  be  justified.  M'Guinty  v.  Herrick,  5  Wend.  240,  246.  But 
the  constable  must  show  the  person  named  in  the  process  as  justice,  to  have  been  so,  at  least  de 
facto.  Wilcox  V.  Smith,  5  Wend.  231.  And  see  Reynolds  v.  Moore,  9  Wend.  35.  In  Rogers  v. 
Mulliner  (6  Wend.  597),  the  rule  is  laid  down  by  Savage,  0.  J.,  thus,  "  that  ministerial  officers 
are  not  responsible  for  executing  any  process,  regular  on  its  face,  so  long  as  the  court  from  which 
It  issues  has  general  jurisdiction  to  award  such  process."  Id.  p.  602.  There,  a  justice  was  sued 
along  with  the  party  at  whose  suit  the  justice  had  issued  a  warrant,  for  the  arrest  of  a  person  who 
turned  out  to  be  a  freeholder.  The  justice  had  a  statute  authority  for  issuing  a  warrant  in  cer- 
tain cases  without  oath,  but  not  against  a,  freeholder ;  and  as  he  had,  therefore,  what  is  called 
general  jurisdiction  over  the  process,  and  had  acted  in  good  faith,  as  the  mere  agent  of  the  party, 
he  was  held  not  responsible ;  but  otherwise  as  to  the  party.  The  case  goes  distinctly  on  the 
ground  of  scsenter,  and  the  opinion  concedes,  that  if  the  justice  had  acted  officiously,  or  with 
knowledge  that  the  person  arrested  was  a  freeholder,  he  would  have  been  liable.  See  also  Curry 
V.  Pringle,  U  Johns.  Rep.  601 ;  Percival  v.  Jones,  2  Johns.  Caa.  49 :  Taylor  v.  Traak,  f  Cowen's 
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Eep.  250.  'WTiere  a  person  was  indicted  for  resisting  an  officer  acting  under  an  attachment,  the 
court  held,  that  the  attachment  might  be  given  in  evidence,  without  proof  of  the  preliminary  pro- 
ceedings necessary  to  render  it  regular.  "  The  magistrate  by  whom  it  was  issued  had  general 
jurisdiction  to  issue  attachments,  and  the  process  was  regular  and  unexceptionable  upon  its 
face.  The  ofBcer  was  not  bound  to  inquire,  whether  the  requisite  evidence  had  been  exhibited  to  the 
justice  to  authorize  the  issuing  of  the  attachment  in  this  particular  case.''  And  the  court  ex- 
pressly say,  upon  the  authority  of  Savaoool  v.  Boughton,  that  though  there  be  a  want  of  jurisdic- 
tion in  such  case  as  to  the  person  or  place,  the  officer  who  executes  the  process  is  not  liable,  un- 
less the  want  of  jurisdietion  appears  on  its  face.  The  People  v.  Cooper,  13  Wend.  379.  The 
party,  however,  who  procured  the  process,  would  not  be  protected,  if  it  issued  without  compli- 
ance with  the  preliminary  requisites.  Loder  v.  Phelps,  13  Wend.  46,  48.  And  though  a  school 
district  tax  warrant  be  void,  as  having  been  issued  by  the  trustees  on  a  wrong  assessment  roU, 
the  collector  is  not  liable  for  levying,  though  the  trustees  are.  Alexander  v.  Hoyt,  7  Wend. 
89,  93. 

It  is  certainly  important  to  notice  that  Story,  J.,  in  the  same  year  (1830),  in  Thurston  v.  Martin 
(5  Mason,  497),  and  that,  too,  on  a  very  fuU  review  of  the  English,  United  States  Court,  Massar 
ohusetts,  and  New  York  cases,  comes  to  a  conclusion  diametrically  opposite  to  Savacool  v.  Bough- 
ton.  He  denies  that  a  collector  of  town  taxes  is  protected  by  his  warrant,  though  fair  on  its  !aae, 
issued  against  a  person  residing  without  the  town ;  and  he  goes  on  the  broad  ground  taken  in 
Wise  V.  Withers,  requiring  the  collector  to  notice  at  his  peril  that  the  court  had  Jurisdiction. 
The  case  is  certainly  maintainable  on  the  exception  heretofore  noticed,  that  all  officers  of  corpo- 
rations should  be  held  bound  to  know  the  residence  of  such,  against  whom  they  may  have  pro- 
cess, founded  on  corporate  authority.  Nor  is  it  at  all  singular,  as  we  have  seen,  that  leai'ned  men 
should  clash  in  the  application  of  principles  by  which  cases  of  this  character  have  been  governed. 

We  have  already  incidentally  noticed  several  decisions  of  neighboring  states,  going  to  support 
the  doctrines  of  the  New  York  courts.  A  similar  doctrine  to  that  of  Savacool  v.  Boughton  pre- 
vails in  Pennsylvania.  The  warrant  of  a  coUeetor  of  military  fines  protects  him,  though  he  can 
show  no  proceedings  on  which  it  was  founded;  nor  is  he  bound  to  notice  that  the  person  against 
whom  it  is  issued  is  exempt  from  military  duty.  "  The  adjudication  of  the  court  on  this,  as  on 
every  other  fact  necessary  to  be  made  out  by  the  prosecutor,  is  conclusive,  where  the  fact  again 
comes  in  controversy."  Pox  v.  Wood,  1  Rawle,  143,  145,  146.  So  of  a  warrant  to  coUeot  a  fine 
for  violating  the  Sunday  law,  though  jurisdiction  be  wanting  (Jones  v.  Hughes,  5  Serg.  &  Rawle, 
299,  302,  303);  and  also  where  an  execution  was  issued  against  two,  on  a  judgment  against  only 
one.  Paul  v.  Van  Kirk,  6  Binn.  123,  124.  So,  too,  it  seems,  in  Connecticut.  The  opinion  of 
Hosmer,  C.  J.,  with  whom  a  majority  of  the  court  concurred,  in  Watson  v.  Watson  (9  Conn.  Eep. 
141),  though  not  in  a  case  involving  the  question  as  to  a  want  of  jurisdiction,  will  be  found  a  very 
able  vindication  of  the  policy  of  protecting  the  ministerial  officer  by  process  fair  upon  its  face. 
Id.  146,  147.  But  see  the  rule  as  laid  down  in  Prince  v.  Thomas,  11  Conn.  Rep.  472,  476,  477; 
also  Allen  v.  Gray,  Id.  95;  Hall  v.  Howd,  10  Id.  514;  Grumon  v.  Raymond,  1  Id.  40;  Tracy  v. 
Williams,  4  Id.  107.  In  Ohio,  where  a  justice  has  no  jurisdiction  of  the  person  of  the  defendant 
against  whom  he  had  rendered  judgment,  by  reason  of  a  defective  return  to  the  process  for  appear- 
ance ;  and  execution  was  issued  to  a  constable,  who  levied  on  the  defendant's  goods,  and  by  his 
command  the  plaintiff  in  the  execution,  and  one  W.|  a  stranger,  assisted  in  the  removal  of  the 
goods;  held,  that  the  justice  and  plaintiff  were  both  liable,  inasmuch  as  the  return  was  notice  to  ~ 
them  of  the  jurisdictional  defect ;  that  the  latter  could  not  shield  himself  under  ihe  command  of 
the  constable,  whom  he  set  to  work .  but  as  to  the  constable  and  W.,  both  were  strangers  to  the 
proceedings  before  the  judgment,  and  the  process  of  execution,  valid  on  its  face,  was  a  complete 
justification.  Harmon  v.  Gould,  1  Wright's  Rep.  709,  710,  per  Wood,  J.,  citing  6  Ohio  Rep  147, 
&c.  The  protection  of  the  assistant,  a  stranger,  follows  that  of  the  officer ;  if  the  latter  is  justified, 
the  former  is  also,  filder  v.  Morrison,  10  Wend.  128 ;  Oystead  v.  Shed,  1 2  Mass.  Rep.  511.  Aa 
to  the  party,  see  Loder  v.  Phelps,  13  Wend.  48,  supra;  Pukard  v.  Bliss,  1  Wright's  Rep.  344. 

One  exception  will  be  noticed  hereafter,  tliat  where  the  process  commands  a  levy,  and  is  used 
to  take  the  goods  of  the  party  against  whom  it  issues,  they  being  claimed  by  a  third  person  who 
sues  for  them,  the  ofBoor  shall  not  be  protected  without  showing  the  judgment.  The  distinction 
and  the  reason  are  given  in  Vol.  Ill,  which  see  with  the  notes.  If  the  defendant  named  in  the  pro- 
cess be  plaintiff,  says  our  author,  the  writ  alone  will  justify;  if  the  plaintiff,  a  stranger,  claim  the 
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goods  by  a  prior  sale  from  the  party,  which  it  is  sought  to  impeach  as  fraudulent  within  the  13 
Bliz.,  the  judgment  mTist  be  shown  to  bring  the  case  within  that  statute.  This  is  saying  no  more 
than  that  a  creditor  at  large  shall  not  be  protected  by  the  statute;  a  doctrine  familiar  to  the  law, 
however  anomalous  it  may  be  to  take  away  from  the  officer  the  protection  which  one  would  sup- 
pose might  fairly  be  rested  on  the  general  principle.  The  exception  proves  the  rule ;  but  is,  in 
itself,  perhaps  too  well  settled  to  be  disturbed.  High  v.  Wilson,  2  Johns.  Rep.  46.  It  seems, 
however,  to  be  confined,  as  our  author  lias  put  it,  to  the  single  case  of  a  contest  under  the  statute 
of  Ehzabeth.  Such  was  High  v.  Wilson,  supra.  On  the  other  hand,  not  only  where  the  execu- 
tion is  against  the  party  shall  it  stand  alone  as  a  defence  at  his  suit  (Holmes  v.  Nuncaster,  12 
Johns.  Rep.  395),  but  where  the  officer  defends  against  a  third  person,  suing  him  for  taking  the 
party's  property  out  of  the  officer's  hands,  after  levy,  he  need  not  show  a  judgment.  Per  Cur.  in 
Barker  v.  Miller,  6  Johns.  Kep.  196.  And  see  Blackley  v.  Sheldon,  1  Id.  32.  In  Coon  v.  Cong- 
don  (12  Wend.  496,  499),  it  is  remarkai  le  that  the  constable  had  taken  the  goods  from  the  posses- 
sion of  a  third  person,  not  named  in  the  process;  and  on  the  latter  bringing  replevin,  it  turned 
out  that  the  judgment  was,  in  truth,  a  mere  nullity.  Yet,  it  not  appearing  to  be  a  contest  under 
13  Eliza.,  the  execution  alone  was  held  a  good  justification,  the  goods  belonging  to  the  party 
against  whom  it  issued. 

A  sheriff  is  authorized,  in  Maine,  to  grant  jail  liberties,  on  sureties  being  approved  by  two 
guslices  in  a  certificate  indorsed  on  the  jail  bond.  Though  the  indorsement  may  have  been  made 
while  the  bond  was  a  blank,  and  so  the  justices  had  no  power,  yet  the  ^erifif  shall  be  protected 
by  it,  in  an  action  for  the  escape.  FuUertou  v.  Harris,  8  Greenl.  393,  391.  In  gueh  an  action, 
the  justices  cannot  be  received  against  him,  to  contradict  or  explain  away  their  certificate.  Id. 
308,  309. 

But  though  the  officer  may  be  protected  on  account  of  the  want  of  jurisdiction  not  appearing, 
and  not  being  known  to  him,  yet,  if  he  will  undertake  to  judge  he  may  do  so  at  his  perU ;  and 
if  it  turn  out  that  there  is,  in  truth,  such  a  want  of  jurisdiction  as  will  avoid  the  proceeding  as 
to  the  party  who  has  obtained  the  process,  the  officer  shall  not  be  liable  to  him  for  neglect  to  act 
under  it,  or  for  disobeying  it ;  and  this,  even  though  he  relinquish  person  or  property  after  taking 
them  under  it.  Albee  v.  Ward,  8  Mass.  Rep.  19,  86,  and  the  oases  cited  at  the  last  page ;  espe- 
cially Squibb  v.  Hole,  from  2  Mod,  29,  and  1  Freem.  133 ;  per  Parsons,  C.  J.,  in  Dillingham  v. 
Snow,  5  Mass.  Rep.  5B8  ;  Hill  v.  Wait,  5  Verm.  Rep.  124,  121, 128.  Otherwise,  as  to  mere  irregu- 
larity. Harvey  v.  Huggins,  2  Bail.  252.  See  ^  Eronson,  J.,  in  Waldon  v.  Davidson,  15  Wend- 
615  ;  The  People  v.  Dunning,  1  Id.  16. 

WhUe  speaking  more  particularly  of  the  surrogate  and  probate  courts,  <mle  (note  42),  we  ex- 
tracted remarks  as  to  the  form  of  their  records,  equally  applicable  to  aE  inferior  or  superior  juris- 
dictions, and  shall  not  repeat  what  we  there  said.  See  also  Helvete  v.  Rapp  (1  Serg.  &  Rawle, 
306,  308),  the  case  of  a  very  short  form,  but  pronounced  by  the  court  to  be  the  substantial  entry 
of  a  judgment,  under  the  Pennsylvania  statute  requiring  a  brief  entry  on  a  judgment  bond.  In 
Ramsey's  Appeal  (2  Watts,  231),  the  court  say  of  this  judgment,  that  it  barely  escaped  a  sentence 
of  nullity,  and  that  such  record  may  be  treated  as  a  nullity  when  it  is  defident  in  an  integral 
part;  as,  in  the  Philadelphia  Bank  v.  Craft  (16  Serg.  &  Rawle,  341),  where  a  judgment  was  con- 
fessed for  such  sum  as  should  be  ascertained  by  the  prothonotary.  But  if  on  the  whole  record 
taken  in  itself  or  by  virtual  or  implied  reference  to  other  papers  on  record,  the  sum  or  other 
matter  appear,  the  judgment  or  decree  is  certain  enough.  Melaucon's  Heirs  v.  Duhamel,  3  Mart. 
Lou.  Rep.  (N.  S.)  1. 

It  has  been  said  to  be  well  settled,  both  by  practice  and  direct  adjudication,  that  "  every  pro- 
ceeding of  a  judicial  character  must  be  in  writing;"  e.  g.,  the  decision  of  the  board  of  health  of 
the  city  of  Albany,  pronouncing  a  building  to  be  a  nuisance.  Meeker  v.  Van  Rensselaer,  15 
Wend.  391,  399.  See  Van  Wormer  v.  Mayor,  Ac,  of  Albany,  Id.  262,  265.  Commissioners  were 
authorized  to  lay  a  turnpike  over  an  old  road,  if  the  selectmen  should  be  of  opinion  that  the  old 
road  was  a  proper  subject  to  be  discontinued.  The  opinion  of  the  selectmen,  orally  expressed, 
was  held  to  be  a  nullity.  A  written  expression  of  their  judgment  was  deemed  essential ;  and 
all  evidence  short  of  that,  repudiated.  Fisher  v.  Becker,  Brayt.  15,  Evidence,  No.  'i.  In  Bridget 
V.  Coyney  (1  Mann.  &  Ryl.  211,  216),  Lord  Tenterden,  C.  J.,  remarks:  "It  is  said  the  plaintiff  is 
convicted"  [of  a  maUcious  trespass,  by  the  defendant,  a,  justice.]  What  evidence  is  there  of 
this  conviction  ?    No  couviotion  was  produced  at  the  trial,  or  is  laid  before  us  now.    Indeed  it 
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is  admitted  that  none  has  ever  been  drawn  up.  Then  how  can  we  possibly  say  that  the  party 
was  convicted  ?"  So  where  the  conviction,  drawn  up  after  the  warrant  of  commitment,  did  not 
connect  with  and  support  the  latter,  but  was  for  a  different  oEfence ;  it  was  held,  that  oral  evi- 
dence of  the  true  conviction,  and  such  as  would  support  the  warrant,  was  nugatory  as  a  justifi- 
cation to  the  magistrate.  Rogers  v.  Jones,  5  Dowl.  &  Ryl.  268,  212  ;  S.  C,  3  Barn.  &  Cressw. 
409 ;  S.  C,  1  Ry.  &  Mo.  129 ;  and  see  our  author,  acoordiogly,  ante.  The  doctrine  was  h61d  in 
relation  to  a  justice's  judgment,  in  Jones  v.  "Walker,  5  Terg.  431.  The  court  say,  "  a  judgment 
must  be  in  writing  in  some  form;''  and  they  adjudged,  that  proving  the  judgment  of  a  justice  as 
he  rendered  it,  by  parol,  would  be  no  bar  to  a  second  action  for  the  same  cause.  Id.  Quere ; 
see  Pelter  v.  Mulliner,  2  Johns.  Rep.  181,  where  it  was  held,  that  though  a  justice  give  no 
judgment,  e.  g.,  on  a  verdict,  yet  the  proceeding  shall  be  a  bar.  And  in  South  Carolina,  magis- 
trates are  not  required,  it  seems,  to  keep  any  memorial  of  their  proceedings,  and  when  they  do, 
such  memorials  are  only  regarded  as  private  memoranda.  Hence,  an  execution  there  has  been 
held  the  best  evidence  of  the  judgment.  Maybiu  v.  Virgin,  2  Hill's  Rep.  420.  See  post,  as  to 
proof  of  records,  &c. 

We  remarked  {post,  as  to  proof  of  records,  &e.),  that  to  entitle  a  matter  to  the  consideration 
and  respect  due  to  a  record  of  a  court  of  record,  it  must  be  enrolled.  This  was  lately  held  on  a 
plea  of  autrefois  convict  at  the  ClerkenweH  sessions,  which  adjourned  without  making  up  a 
record.  The  indictment,  with  the  entry  of  the  finding  of  the  jury  indorsed,  was  produced,  but 
held  not  receivable ;  and  time  was  given  to  obtain  a  mandamus  compelling  the  sessions  to  make 
a  record.     Rex  v.  Bowman,  6  Carr.  &  Payne,  101.     As  to  decrees  in  chancery,  see  ante,  note  218. 

The  general  distinction  seems  to  be  fuUy  agreed,  that  power  and  authority  shall  be  intended 
as  to  courts  of  general  jurisdiction ;  but  as  to  inferior  or  limited  courts,  those  who  claim  any 
right  or  exemption  under  their  proceedings,  are  bound  to  show  affirmatively  that  they  had  juris- 
diction. See  this  doctrine  in  respect  to  judgments  as  among  the  neighboring  states,  note  306. 
The  above  rule  is  laid  down  in  Mills  v.  Martin  (19  Johns.  Rep.  33,  34,  35),  but  the  cases  cited  as 
maintaining  it  are  principally,  if  not  aU,  cases  of  pleading.  See  also  Kirby,  126,  where  the  same 
thing  is  said  of  a  declaration  on  a  foreign  judgment.  And  see  the  general  rule  just  cited,  also 
stated  by  Chnton,  Senator,  in  Yates  v.  Lansing,  9  John.  Rep.  437.  It  has  been  said,  that  the 
preliminary  requisites- to  entitle  to  naturaUzation  shall  be  presumed,  though  they  do  not  appear 
in  the  certificate ;  but  held,  that  proof  shall  be  receivable  against  the  presumption.  Vaux  v. 
Nesbit,  1  M'Cord's  Ch.  Rep.  370,  371.  But  see  Spratt  v.  Spratt,  4  Pet.  393.  In  New  York,  held, 
that  a  record,  in  summary  proceedings  in  the  Supreme  Court,  was  void  when  collaterally  intro- 
duced, because  an  affidavit  and  advertisement  to  bring  in  owners  unknown  did  not  appear  on  the 
face  of  the  record.  Denning  v.  Corwin,  11  Wend.  647.  So,  in  Massachusetts,  in  declaring  on  a 
recognizance  taken  by  a  justice,  jurisdiction  must  be  averred ;  and  it  was  said,  the  recognizance 
ought  to  recite  enough  to  show  jurisdiction,  and  that  it  cannot  be  intended.  Bridge  v.  Ford,  4 
Mass.  Rep.  641,  642,  643 ;  S  C,  7  Id.  209.  See  also  Brooks  v.  Adams,  II  Pick.  441 ;  Hall  v. 
Howd,  10  Conn.  514.  In  Tennessee,  the  jurisdiction  of  a  court  to  take  the  acknowledgment  or 
proof  of  a  deed,  must  appear  in  the  record.  Lipe  v.  Mitchell's  Lessee,  2  Yerg.  400,  404,  405. 
So,  of  a  condemnation  of  land  to  be  sold  for  taxes.  Hamilton  v.  Burum,  3  Yerg.  355.  A  party 
convicted  of  a  forcible  detainer  was  discharged  on  haieas  corpus,  because  it  did  not  appear  ex- 
pressly by  the  conviction  that  it  was  preceded  by  a  forcible  entry.  The  conviction  merely  stated 
a  previous  entry  generally,  without  saying  it  was  forcible.  Rex  v.  Oakley,  4  Barn.  &  Adolph. 
307.  In  proceedings  for  partition,  in  New  York,  if  it  do  not  appear  that  due  proof  was  made 
that  a  petition  would  he  prejudicial,  an  order  for  sale  is  void.  Per  Woodworth,  J.  in  GaJlatian  v. 
Cunningham,  8  Cowen,  261,  370.  As  to  what  shall  be  a  sufficient  recital  to  show  jurisdiction, 
in  a  summary  proceeding  under  a  statute,  see  Davis  v.  Nest,  6  Carr.  &  Payne,  167. 

As  to  the  presumptions  of  regularity,  after  jurisdiction  appears,  and  the  proceeding  is  under 
review  upon  certiorari  or  appeal,  there  are  many  cases ;  and  they  generally  demand  that  every 
favorable  intendment  should  be  made.  Case  of  Schuylkill  Falls  Road,  2  Binn.  250.  See  Voor- 
hees  V.  Bank  of  the  United  States,  10  Peters,  449.  Some  oases  are  more  strict  in  relation  to  in- 
ferior jurisdiction,  but  more  liberal  as  to  superior  courts,  in  this  matter  of  intendment.  See  State 
V.  Kimbrough,  2  Dev.  431 ;  **  and  also.  In  the  Matter  of  Prime,  1  Barb.  S.  C.  Rep.  350,  and 
Fulton  V.  Heaton,  Id.  632.** 

There  is  some  difficulty  in  ascertaining  from  the  cases  the  precise  effect  which  is  to  be  awarded 
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to  the  recital  of  jurisdictional  facta.  It  has  been  said,  that  the  recital  in  an  order  of  magistrates, 
of  a  fact  necessary  to  give  them  jurisdiction,  is  not  evidence.  Rex  v.  Gilkes,  2  Mann.  &  Ryl.  454. 
The  case  was  an  indictment  for  not  obeying  an  order  of  magistrates,  made  upon  the  stewards  of  a 
friendly  society,  &o.,  for  re-admitting  a  member.  The  indictment  set  out  the  warrant,  the  recital 
wherein  was,  that  the  rules  of  the  society  had  been  approved  and  filed,  &c.,  so  as  to  make  it  a 
body  over  which  (by  statute)  the  two  justices  could  exercise  such  summary  control.  But  the 
indictment  made  no  such  averments  independent  of  the  recital ;  so  that  the  real  question  arose  on 
the  sufficiency  of  the  indictment.  But  a  previous  case  in  the  Court  of  Bankruptcy  seems  to  hold 
the  contrary,  and  that  such  recital  shall  conclude.  A  statute  authorized  justices  summarily  to 
examine  a  laboring  servant  in  husbandry  on  oath,  settle  the  amount  due  from  the  master,  and 
issue  a  distress  warrant  for  its  collection.  On  replevin  by  the  master  against  the  constable,  the 
latter  made  cognizance,  setting  forth  the  proceedings,  adjudication  and  warrant,  which  stated, 
among  other  things,  that  the  oath  was  duly  made.  Plea,  denying  that  the  oath  was  made.  De- 
murrer. The  court  held,  that  the  proceeding  could  not  be  thus  questioned,  even  on  a  fact  neces- 
sary to  confer  jurisdiction.     Wilson  v.  Weller,  3  Moore,  294;  S.  C,  1  B.  &  B.  57. 

Such  recitaJs  are  conclusive  evidence  of  everything  recited,  which  is  pertinent  to  the  adjudi- 
cation, except  facts  constituting  jurisdiction,  even  in  favor  of  the  acting  magistrate  or  court,  and 
the  party ;  and  this,  though  drawn  up  long  after  conviction,  and  after  suit  brought.  See  ante 
note  117;  Gray  v.  Crookson,  16  East,  13,  14;  Rogers  v.  Jones,  5  Dowl.  &  Ryl.  268;  Fuller  v. 
Fotch,  Holt,  287,  288,  tit.  Ev.  case  10 ;  Strickland  v.  Ward,  7  T.  R.  633.  And  see  the  cases 
cited  post,  Vol.  Ill;  Brittain  v.  Kinnaird,  1  Broderip  &  Bingham,  432;  Same  Case,  4  Moore,  50. 
Even  the  return  of  a  ministerial  officer  is  prima  facie  evidence,  in  his  own  favor,  according  to  the 
balance  of  authority.  Ante,  note  1 17.  That  these  records  of  summary  conviction,  and  even  the  war- 
rant of  the  magistrate,  magistrates  or  court,  vaUd  on  their  face,  are  conclusive,  in  all  respects,  m 
favor  of  the  officer  who  acts  under  their  authority,  we  have  abundantly  seen.  On  the  question 
how  far  they  shall  be  received  in  favor  of  the  party,  or  magistrate,  to  evince  a  fact  conferring 
jurisdiction,  the  cases  fluctuate  from  absolute  verity  to  mere  nulhty.  In  Fawcett  v.  Powlis  (as 
reported  in  1  Mann.  &  Ryl.  102,  108 ;  ante,  note  45,  S.  C,  cited  from  7  Barn.  &  Cress.  394), 
Brougham,  arguendo,  said,  "thejustioesoannotby  amere  statement,  give  themselves  jurisdiction." 
Bayley,  J.,  "  Of  that  there  is  no  doubt.  Tou  might  have  pleaded  before  the  magistrates  that 
they  had  no  jurisdiction."  1  Mann.  &  Ryl.  108.  In  Fuller  v.  Fetch  {siq>ra),  Holt  said,  the  con- 
viction drawn  up  by  the  magistrates,  proved  itself  and  the  truth  of  the  matter  oi  fact  upon  which 
they  grounded  their  judgment ;  though  if  they  intermeddle  in  a  matter  not  within  their  jurisdic- 
tion, that  might  be  shown.    Holt,  288.    This  is  Holt,  7  W.  III.    See  farther  on  this  head,  post. 

The  English  cases  stUl  leave  the  question  in  doubt,  whether  a  conviction,  or  other  judicial  act, 
however  formally  asserting  jurisdictional  facts,  shaU  be  any  evidence  of  them.  See  Rex  v.  All 
Saints,  1  Mann.  &  Ryl.  663,  667,  668,  and  the  oases  there  cited.  Our  author  hazards  a  semUe 
(Vol.  Ill),  that  such  recitals  would  conclude.  He  gives  no  case  directly  adjudging  this, 
but  several  which  hold  the  contrary.  The  dictum  in  Rex  v.  Gilkes  (2  Mann.  &  Ryl.  454),  related 
to  an  order  made,  after  notice,  upon  the  very  persons  who  were  indicted  for  disobeying  it.  Tet 
such  a  recital,  though  fuU  and  specific,  is  said  by  Lord  Tenterden,  0.  J.,  not  to  be  legal  evidence 
against  the  defendants.  Rex  v.  AU  Saints,  was  cited  in  the  cause  by  counsel.  The  verdict 
(which  was  guilty)  was  taken  before  Lord  Tenterden,  who  reserved  the  point  as  one  of  evidence. 
On  moving  to  enter  a  verdict  of  acquittal,  and  in  arrest,  his  Lordship  uses  the  expression  we 
have  cited.  Bayley,  J.,  does  say,  however  (contrary  to  what  he  had  hinted  in  Rex  v.  All  Saints), 
that  the  prosecutor  hjd  proved  everything  contained  in  the  indictment;  but  that  would  not 
answer,  as  it  merely  averred  the  recitals  in  the  order ;  and  such  was  not  proper  pleading ;  the 
indictment  should  have  directly  averred  the  jurisdictional  fact ;  and  this  seems  to  be  the  view 
which  governed  a  majority  of  the  judges. 

The  language  of  Holroyd,  J.,  in  Rex  v.  AU  Saints  (1  Mann.  &  Ryl  668),  is  as  follows:  "The 
rule  omnia  prmsv/mimtwr  rite  esse  acta,  does  not  apply  to  the  facts  which  constitute  the  jurisdic- 
tion. In  a  plea  of  justification,  all  the  facts  which  show  the  jwrisdiction  nmsl  be  stated,  and  they 
also  must  be  proved."  Bayley,  J.,  in  Supreme  Court — "Here  the  facts  constituting  the  jurisdic- 
tion, namely,  that  the  examinant  is  a  soldier,  and  quartered  within  the  jurisdiction,  must  be 
shown,  either  aliumle  or  ex  visceribus.  I  think  it  should  have  been  made  out  aliunde."  Id. 
Holroyd,  J.,  did  not  pronounce  upon  that,  saying  it  was  unnecessary,  as  the  jurisdictional  facts 
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were  not  recited.  Id.  668,  669.  To  sustain  his  view,  that  the  proof  cannot  be  made  ex  visceri- 
bas,  Bayley,  J.,  is  made  by  the  reporter  to  cite  Lord  Kenyon,  C.  J.,  in  Rex  v.  Hulloott,  the  case 
of  an  order  of  discharge  of  a  servant  in  husbandry  (6  T.  R.  583);  according  to  the  statement  of 
which,  he  certainly  makes  his  Lordship  come  to  the  same  conclusion  with  himself.  But  an  argu- 
ment is  imputed  to  Lord  Kenyon,  which  we  have  not  been  able  to  find  in  the  case.  Bayley,  J., 
begins  by  quoting  correctly  the  conclusion  of  his  Lordship :  "  As  it  does  not  appear  on  the  face 
of  this  order,  that  the  justice  had  jurisdiction,  the  pauper  was  not  legally  discharged,"  kc  The 
case  was  much  argued;  an  array  of  strong  authorities  for  presuming  in  favor  of  these  and  the 
like  orders,  on  general  words,  were  cited  by  counsel  in  favor  of  this  order  being  admissible  in 
evidence,  although  the  jurisdictional  fact  was  equivocally  stated  or  recited  in  it ;  as  "  ser- 
vant," instead  of  "  servant  in  husbandry ;"  the  kind  of  service  being  wliat  gave  jurisdiction. 
Lord  Kenyon  said  of  the  argument,  that  many  cases  were  cited ;  some  one  way  and  some  the 
other ;  but  the  last  decision,  he  said,  required  that  jurisdiction  should  appear  on  the  face  of  the 
order.  He  adopted  that ;  and  held  the  order  inadmissible  a-s  evidence  for  default  of  reciting  that 
fact ;  and  tlie  decision  of  the  sessions  who  received  it  in  evidence  was  quashed  on  this  sole  point. 
Surely,  this  is  an  authority  in  point,  ihat  such  recitals  are  pertinent  to  maintain  the  order,  to 
some  extent,  at  least ;  if  not  to  prove  the  jurisdictional  facts,  at  any  rate,  to  prevent  an  over- 
throw, like  the  allegata  in  a  suit  The  service  was  shown  on  the  trial,  aliunde,  to  have  been  in 
husbandry.  In  truth,  there  was  jurisdiction.  Holroyd,  J.,  as  well  as  Bayley,  J.,  expressly  ap- 
proved the  authority  of  Rex  v.  Hulcott.  Several  dicta  in  Gray  v.  Cookson  (16  East,  13),  give 
countenance  to  the  idea,  that  the  record  of  conviction  shall  conclude  in  favor  of  the  magistrate, 
if  good  on  its  face,  even  as  to  facts  giving  jurisdiction  ;  or  that,  at  least,  it  shall  be  some  sort 
of  evidence. 

In  New  York,  we  may  safely  consider  these  jurisdictional  recitals  as  prima  facie  evidence. 
The  defendant  gave  an  insolvent  discharge  in  evidence,  under  the  general  issue,  relying  upon  the 
recitals  in  that  discharge  as  evidence  of  the  usual  j  arisdiotional  fact,  the  presentation  of  the 
petition.  An  objection  was  made,  that  this  should  be  proved  by  evidence  aliunde.  The  justice 
(before  whom  the  cause  was  tried)  allowed  the  objection.  On  certiora/ri  to  the  Common  Pleas  his 
judgment  was  afBrmed ;  but  on  error  to  the  Supreme  Court,  the  judgment  of  the  Common  Pleas 
was  reversed.  Nelson,  J.,  in  delivering  the  opinion  of  the  court,  admitted  that  the  question  depended 
upon  the  general  rule,  as  to  the  effect  of  such  recitals  in  the  record  of  any  court  of  special  or 
limited  jurisdiction.  Such  recitals,  he  said,  axe  prima  facie  evidence,  and  such  is  the  well  settled 
rule.  Barber  v.  "Wiuslow,  12  Wend.  102.  He  relies  on  Jenks  v.  Stebbins  (11  John.  Rep.  22J-), 
as  fully  sustaining  his  view  in  the  particular  ease.  That  was  also  the  case  of  an  insolvent  dis- 
charge. It  has  been  said,  that  in  the  Supreme  Court  of  New  York,  when  the  proceeding  is 
summary,  by  declaration  without  writ,  under  the  statute,  the  record  should  contain  sufficient  to 
show  a  compliance  with  the  statute  in  the  commencement  of  the  suit ;  in  other  words,  the  record 
must  show  jurisdiction.  Smith  v.  Fowle,  12  Wend.  9,  11.  An  inquisition  made  by  turnpike 
appraisers,  on  their  assessment  of  damages  done  to  land,  is  conclusive  against  the  owner,  as  to 
every  fact  recited  in  it  concerning  their  proceedings,  after  their  jurisdictiau  has  been  proved. 
Van  Steenbergh  v.  Bigelow,  3  Wend.  42. 

The  force  of  these  recitals  in  Tennessee,  seems  the  same  as  in  New  York.  See  Garner  v. 
Carroll,  7  Yerg.  366;  Ferrel  v.  Finch,  8  Id.  432;  M'Oarroll  v.  Weaks,  2  Tenn.  Rep.  215,  211,  et 
seq.;  Hamilton  v.  Burum,  3  Yerg.  355,  361,  363. 

It  has  been  held  that  a  record  stating  that  the  party  appeared,  shall  conclude  as  to  that  fact, 
though  on  a  point  of  jurisdiction.  Selin  v.  Snyder,  7  Serg.  &  Rawle,  166;  11  Id.  436,  S.  P. ; 
Eaborg  v.  Hammond,  2  Harr.  &  Gill,  42,  50.  See  S.  C,  and  others,  of  a  like  import,  ante,  note 
289 ;  also  Rust  v.  Frothingham,  1  Breese,  258.  The  doctrine  in  New  York  is  doubtless  other- 
wise, especially  as  to  the  judgment  of  a  neighboring  state.  See  Bigelow  v.  Stearns,  1 9  John. 
Rep.  41 ;  also  post,  note  365,  as  to  proof  of  records,  &c.,  and  the  opinion  of  Muroy,  J.,  in  Starbuck 
v.  Murray,  there  quoted.  Further  on  this  subject  see  several  oiher  cases  from  various  courts 
cited  note  306. 

Whore  tlie  jurisdiction  of  an  inferior  court,  depends  upon  a  fact  which  such  court  is  required 
to  ascertain  and  settle  by  its  decision,  such  decision  has  been  held  to  conclude.  In  Brittain  v. 
Kinnaird  (1  Brod.  &  Bing.  432  ;  S.  C,  4  Moore,  50),  trespass  was  brought  for  seizing  and  taking 
possession  of  a  vessel,  with  the  masts,  &c.,  and  590  lbs.  weight  of  gunpowder.    It  appeared  that 
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the  seizure  took  place  by  the  defendant,  as  a  magistrate,  under  the  Bum-boat  Act  (2  Geo.  Ill,  c. 
28).  The  conviction  was  put  in,  arjd  being  fair  upon  its  face,  it  was  held  by  Dallas,  0.  J.,  who 
presided  at  the  trial,  to  be  a  conclusive  defence  to  the  action.  He  accordingly  directed  a  non- 
suit, reserving  the  point.  Vaughan,  sergeant,  obtained  a  rule  nid  for  a  new  trial,  on  the  ground 
that  the  magistrate  had,  by  the  statute,  no  power  to  take  anything  but  a  boat ;  that  he  had 
assumed  to  himself  jurisdiction  by  calling  that  a  hoot,  which  was  in  truth  a  vessel,  and  that  he 
could  not  thus  conclude  a  party.  Cause  being  shown  against  the  rule,  Dallas,  C.  J.,  said :  "  The 
general  principle  applicable  to  cases  of  this  description,  is  perfectly  clear;  it  is  established  by  all 
the  ancient,  and  recognized  by  all  the  modern  decisions ;  and  the  principle  is,  that  a  conviction 
by  a  magistrate,  who  has  jurisdiction  over  the  subject  matter,  is,  if  no  defects  appear  on  the  face 
of  it,  conclusive  evidence  of  the  facts  stated  in  it.  Such  being  the  principle,  what  are  the  facts 
of  the  present  case  ?  If  the  subject  matter  in  the  present  case  were  a  boat,  it  is  agreed  that  the 
boat  would  be  forfeited,  and  the  conviction  stated  it  to  be  a  boat.  But,  it  is  said,  that  in  order 
to  give  the  magistrate  jurisdiction,  the  subject  matter  of  his  conviction  must  be  a  boat;  and  that 
it  is  competent  to  the  party  to  impeach  the  conviction,  by  showing  that  this  was  not  a  boat.  I 
agree,  that,  if  he  had  not  jurisdiction,  the  conviction  signifies  nothing.  Had  he  then  jurisdiction 
in  this  case  ?  By  the  act  of  Parliament  he  is  empowered  to  search  for  and  seize  gunpowder  in 
any  boat  on  the  river  Thames.  Now  allowing,  for  the  sake  of  argument,  that '  boat '  is  a  word  of 
technical  meaning,  and  somewliat  different  from  a  vessel;  still  it  was  matter  of  fact  to  be  made 
out  before  the  magistrate,  and  on  which  he  has  to  draw  hia  own  conclusion.  But,  it  is  said,  that 
a  jurisdiction  limited  as  to  person,  place,  and  subject  matter,  is  stinted  in  its  nature,  and  cannot 
be  lawfully  exceeded.  I  agree ;  hut  upon  the  inquiry  before  the  magistrate,  does  not  the  person 
form  a  question  to  be  decided  by  evidence  ?  does  not  the  place,  does  not  the  subject  matter,  form 
such  a  question  ?  The  possession  of  a  boat,  therefore,  with  gunpowder  on  board,  is  part  of  the 
offence  charged ;  and  how  could  the  magistrate  decide,  but  the  examining  evidence  is  proof  of 
what  was  alleged  ?  The  magistrate,  it  is  urged,  could  not  give  himself  jurisdiction,  by  finding 
that  to  be  a  fact  which  did  not  exist.  But  he  is  bound  to  inquire  as  to  the  fact,  and,  when  he 
has  inquired,  his  conviction  is  conclusive  of  it.  The  magistrates  have  inquired  in  the  present 
instance,  and  they  find  the  subject  of  conviction  to  be  a  boat.  Much  has  been  said  about  the 
danger  of  magistrates  giving  themselves  jurisdiction,  and  extreme  cases  have  been  put,  as  of  a 
magistrate  seizing  a  ship  of  seventy-four  guns,  and  calling  it  a  boat.  Suppose  such  a  thing  done, 
the  conviction  is  stiU  conclusive,  and  we  cannot  look  out  of  it.  It  is  urged  that  the  party  la 
without  remedy ;  and  so  he  is,  without  civil  remedy,  in  this  and  many  other  cases ;  his  remedy 
is  by  proceeding  criminally,  and,  if  the  decision  were  so  gross  as  to  call  a  ship  of  seventy-four 
guns  a  boat,  it  would  be  good  ground  for  a  criminal  proceeding.  Formerly,  the  rule  was  to 
intend  everything  against  a  stinted  jurisdiction ;  that  is  not  the  rule  now ;  and  nothing  is  to  be 
intended,  but  what  is  fair  and  reasonable,  and  it  is  reasonable  to  intend,  that  magistrates  will  do 
what  is  right.  But  cases  have  been  cited,  and  first,  a  case  in  Hardress ;  Terry  v.  Huntington 
(Hardress,  480);  what  is  the  principle  there?  That  an  action  will  lie  against  an  officer  for  exe- 
cuting the  process  of  a  limited  jurisdiction  in  cases  to  which  such  jurisdiction  does  not  extend ; 
it  is  admitted,  however,  in  that  case,  that  if  the  commissioners  had  had  jurisdiction  of  the  cause, 
though  they  had  given  a  wrong  judgment,  as  if  they  had  adjudged  small  beer  to  be  strong,  their 
judgment  could  not  have  been  examined  in  an  action.  What  is  said  by  the  different  judges, 
and  especially  by  Baron  Eeinsford?  'That  the  defendants  might  well  enough  have  justified  by 
virtue  of  an  authority  from  tlie  commissioners  of  excise,  who  are  judges  of  the  fact,  and  that  their 
authority  is  not  traversable  by  the  plaintiff'  Now,  apply  that  case.  If  it  had  appeared  upon 
the  face  of  the  conviction  here,  as  it  did  therey  upon  the  special  case,  that  the  magistrates  had  no 
jurisdiction,  the  judgment  of  the  court  might  have  been  different.  But  the  magistrates  have 
jurisdiction  here ;  they  have  jurisdiction  over  gunpowder  found  in  a  boat,  as  in  the  other  case, 
the  commissioners  had  over  the  beer.  The  decision  in  Crepps  v.  Burden  (Cowp.  640),  turned 
expressly  on  the  ground  that  the  magistrate  had  no  jurisdiction,  and  that  the  justification  set  up 
was  illegal  on  the  face  of  it;  that  case,  therefore,  and  Gray  v.  Cookson  |1  East,  13),  are  clear 
authorities  to  show,  that'  a  conviction  like  this  must  be  conclusive.  Welsh  v.  Nash,  was  no 
sooner  cited  in  Gray  v.  Cookson,  than  Bayley,  J.,  distinguished  it  as  turning  only  an  ex  parle 
order  of  justices;  a  proceeding  in  no  way  resembling  a  conviction,  where  the  matter  is  investi- 
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gated  on  oath  in  the  presence  of  both  parties.    I  am,  therefore,  most  clearly  of  opinion,  that  this 
rule  ought  to  be  discharged. 

Park,  J.  All  the  cases  from  Hardress  downward,  concur  in  one  uniform  principle,  that  where 
a  magistrate  has  jurisdiction,  a  conviction  by  him  is  conclusive  evidence  of  the  facts  stated  in 
that  conviction.  In  Dr.  Groenvelt's  Case  (1  Lord  Raymond,  471),  Holt,  C.  J.,  expressly  says : 
"  That  if  the  commissioners  had  had  jurisdiction  of  the  cause,  though  they  had  given  a  wrong 
judgment,  their  judgment  could  not  have  been  examined  in  an  action."  My  brother,  lawes,  has 
said  much  about  the  commissioners  of  bankrupts ;  the  same  topic  was  urged  before  Lord  Holt, 
but  the  reply  was  that  they  are  not  judges.  In  Gray  v.  Cookson,  Lord  EUenborough  says : 
"  The  justices  had,  by  law,  the  authority  which  they  in  fact  exercised  in  this  case,  by  a  commit- 
ment under  this  conviction ;  and  that  they  were,  therefore,  entitled  to  have  been  acquitted  under 
the  general  issue  pleaded  by  them."  Ackerley  v.  Parkinson  (3  M.  &  S.  411),  is  a  remarkably 
strong  case ;  there,  the  defendant,  a  vicar-general  of  the  bishop,  had  excommunicated  the  plain- 
tiff for  not  taking  administration  of  an  intestate's  effects ;  and  though  the  citation,  by  which  the 
plaintiff  was  cited,  was  void,  still,  the  subject  matter  of  the  judgment  being  ■-  thing  within  the 
defendant's  jurisdiction,  the  court  held  that  the  action  did  not  Ue.  In  Strickland  v.  Ward  (7 
T.  R.  634,  notis),  Tates,  J.,  says :  "  The  conviction  cannot  be  controverted  in  evidence.  The 
justice  having  a  competent  jurisdiction  of  the  matter,  his  judgment  is  conclusive  till  reversed  or 
quashed."  In  the  present  case  the  whole  argument  has  turned  on  that,  which  under  the  circum- 
stances, it  was  impossible  to  give  in  evidence,  namely,  that  the  vessel  in  question  was  not  a 
boat ;  but  supposing  that  this  point  might  have  been  entered  into  at  the  trial,  has  anything  been 
stated  to  show  that  the  vessel  was  not  a  boat  ?  Upon  such  a  point  as  this,  dictionaries  are  cer- 
tainly good  authority,  and  Dr.  Johnson  calls  a  boat,  "  a  ship  of  small  size,  as  a  passage  boat, 
advice  boat,  fly  boat."  Falconer's  marine  dictionary  says,  "  a  boat  is  open  or  decked,  according 
to  the  purpose  for  which  it  is  intended."  On  every  ground,  therefore,  the  rule  for  a  new  trial  in 
this  case  must  be  discharged. 

Burrough,  J".  Since  I  have  been  in  "Westminster  Hall,  it  has  never  been  doubted,  that,  where 
a  magistrate  has  jurisdiction,  a  conviction,  having  no  defects  on  the  face  of  it,  is  conclusive  evi- 
dence of  the  facts  which  it  alleges.  In  the  present  case,  by  act  of  Parliament,  the  magistrate  has 
jurisdiction  over  bumboats  and  other  boats ;  but,  in  the  exercise  of  that  jurisdiction,  he  must 
make  inquiry  as  to  the  fact,  and  decide  on  aU  the  evidence  which  comes  before  him ;  when  he 
has  done  this,  the  conviction  is  conclusive  as  to  the  facts  stated.  Two  cases  have  been  pressed 
on  us,  Welch  v.  Nash,  and  the  bankruptcy  case.  I  am  astonished  that  any  one,  who  has  looked 
into  the  13  Geo.  HI,  should  press  upon  us  Welch  v.  Nash.  That  was  a  case  upon  an  order  of 
justices  touching  the  diverting  away ;  there  was  no  litigant  party,  and  the  order  was  made  upon 
hearing  the  evidence  of  one  side  only.  The  order  was  not  like  a  conviction,  a  proceeding  in 
mmium,  and  was  at  all  events  bad  upon  the  face  of  it.  With  respect  to  the  bankruptcy  case 
(Perkin  v.  Proctor,  2  WUs.  382),  a  commission  of  bankrupt  is,  in  its  commencement,  altogether 
an  ex  parte  proceeding  behind  the  back  of  the  party ;  and  therefore  has  no  application  to  a  case 
where  the  party  brings  forward  his  evidence,  and  disputes  before  a  magistrate  that  which  is  urged 
against  him.  As  to  the  hardship  of  there  being  no  appeal  in  this  case,  if  the  legislature  takes 
away  appeal  and  certiorari,  how  can  we  interfere  ?  It  has  often  been  said  that  these  summary 
jurisdictions  should  not  be  given  without  appeal,  and  the  legislature  have  answered  that  an  ap- 
peal is  inconvenient  in  cases  of  such  immediate  urgency.  Of  the  propriety  of  that.  Parliament  is 
to  judge,  and  not  this  court.  I  have  not  the  least  doubt  on  this  case.  Henshaw  v.  Pleasance 
turned  on  the  particular  ground  of  proceeding  before  the  commissioners  of  excise. 

Richardson,  J.  I  am  of  the  same  opinion ;  whetlier  the  vessel  in  question  were  a  boat  or  no, 
was  a  fact  on  which  the  magistrate  was  to  decide,  and  the  fallacy  lies  In  assuming,  that  the  fact 
which  the  magistrate  has  to  decide,  is  that  which  constitutes  his  jurisdiction.  If  a  fact  decided 
as  this  has  been,  might  be  questioned  in  a  civil  suit,  the  magistrate  would  never  be  safe  in  his 
jurisdiction.  Suppose  the  case  for  a  conviction  under  the  game  laws  of  having  partridges  in  pos- 
session :  could  the  magistrate,  in  an  action  of  trespass,  be  called  on  to  show,  that  the  bird  in 
question  was  really  a  partridge  ?  and  yet  it  might  as  well  be  urged  in  that  case,  that  the  magis- 
trate had  no  jurisdiction  unless  the  bird  were  a  partridge,  as  it  may  be  urged  in  the  present  casei 
that  he  has  none  uuless  the  machine  be  a  boat.  So  in  the  case  of  a  conviction  for  keeping  dogs 
for  the  destruction  of  game,  without  being  duly  qualified  to  do  so:  after  the  conviction  had  found 
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that  the  offender  kept  a  dog  of  that  description,  could  he,  in  a  civil  action  be  allowed  to  dispute 
the  truth  of  the  conviction  ?  In  a  question  like  the  present,  we  are  not  to  look  to  the  inconve- 
mence,  but  the  law:  but,  surely,  if  the  magistrate  acts  lona  fifle,  and  comes  to  his  conclusion  as 
to  matters  of  fact,  according  to  the  best  of  his  judgment,  it  would  be  highly  unjust  if  he  were  to 
have  to  defend  himself  in  a  civil  action ;  and  the  more  so,  as  he  might  have  been  compelled  by  a 
mandamus  to  procded  on  the  investigation.  Upon  the  general  principle,  therefore,  that  where 
the  magistrate  has  jurisdiction,  his  conviction  is  conclusive  evidence  of  the  facts  stated  in  it,  I 
think  this  rule  must  be  discharged."    Rule  discharged  accordingly. 

Where  Irish  trustees  were  authorized  to  sell  the  forfeited  estate  of  King  James,  held,  they  had 
no  power  to  adjudge  what  estates  were  forfeited ;  but  only  to  sell  estates  in  fact  so.  Annesly  v. 
Dixon,  Rep.  temp.  Q.  Ann.  104. 

Where  the  court  is  authorized  to  record  the  proceeding,  and  the  record  expressly  shows  juris- 
diction, this  is  conclusive;  as  where  a  justice,  on  complaint  of  a  forcible  entry,  is  empowered  to 
go  and  view,  and  record  the  force.  In  such  case,  his  power  cannot  be  questioned  coUaieraUy. 
See  the  record,  8  John.  Rep.  46,  47.  The  suit  was  against  the  justice  for  lining  and  imprisoning 
the  plaintiff.  The  plaintiff  offered  to  show  that  the  justice  did  not  go,  and  had  no  view ;  that 
there  was  no  force,  and  that  the  case  was  not  within  the  act ;  but  this  was  not  allowed.  Mather 
V.  Hood,  8  John.  Rep.  44,  50,  61.  In  Bigelow  v.  Steams  (19  John.  Rep.  41),  Spencer,  0.  J., 
denies  that  such  record  would  conclude  as  to  jurisdiction  of  the  person.  The  record  of  a  riot 
in  the  view  of  the  justices  in  Virginia,  is  conclusive.  Mackaboy  v.  The  Commonwealth,  2  Virg. 
Cas.  268.  No  particular  point  of  jurisdiction  was  in  question ;  but  tije  court  lay  down  the  rule 
as  broadly  as  Mather  v.  Hood  (ul  swpra).  They  say,  no  matter  whether  there  was  a  riot  or  not 
The  record  shall  conclude. 

A  statute  of  the  United  States  authorized  the  President,  whenever  the  country  should  be 
invaded,  or  in  imminent  dagger  of  uivasion,  to  call  forth  the  militia.  A  simple  requisition  of  the 
President,  averred  to  be  in  pursuance  of  that  law,  was  set  forth  in  an  avowry,  which  neither 
averred  the  exigency  of  invasion  or  danger  to  have  arisen.  The  requisition  recited  nothing  of 
it,  nor  did  the  avowry  aver  an  adjudication.  On  demurrer,  the  requisition,  as  pleaded,  was  holden 
fuU  and  sufficient  in  form ;  it  was  also  held,  that  the  President  was  constituted  by  the  act  the 
exclusive  judge  of  the  exigency;  that  the  requisition  was  not  only  conclusive  evidence  that  he 
had  passed  upon  the  case,  but  that  a  plea  of  such  requisition,  implied,  and  was  equivalent  to  an 
express  averment  of  adjudication.  Martin  v.  Mott,  12  Wheat.  19.  See  also  Stuyvesant  v.  The 
Mayor  of  New  York,  1  Cowen's  Rep.  585,  606,  607,  608. 

While  considering  the  doctrine  as  to  jurisdiction  of  the  person,  supra,  several  cases  presented 
themselves  where  the  magistrate  seems  to  have,  necessarily,  a  judicial  discretion  on  the  question, 
whether  the  person  be  such  in  description,  character,  or  residence,  as  comes  within  his  cogni- 
zance. And  a  mistake  on  this  and  the  like  heads  would  seem,  from  most  of  those  cases,  to  render 
the  proceeding  coram  nm  judice  and  void.  Even  where  the  court  has  passed  on  the  question 
the  decision  concludes  nothing.  This  has  been  felt  to  be  a  great  severity,  yet  the  courts  have 
hitherto,  in  general,  been  unable  to  avoid  such  a  consequence  in  safety  to  the  rights  of  the  ?uitor. 
We  have,  moreover,  stated  several  oases  where  certain  formal  requisites  were  deemed  necessary 
to  confer  jurisdiction,  in  a  departure  from  which  the  same  consequences  are  involved.  So  of  the 
concurrence  of  other  cu-oumstances  iapais.  In  one  of  these  latter  cases,  the  Supreme  Coi«t  of 
Massachusetts  have  recently  sought  out  an  exception,  calculated  somewhat  to  meliorate  the  harsh- 
ness of  tiie  rule.  It  arose  on  the  New  York  act  of  insolvency,  which  gives  the  commissioner 
jurisdiction  on  the  petition  of  the  insolvent  with  two-thirds  in  amount  of  his  creditors.  It  was 
proposed  to  impeach  a  New  York  insolvent  .discharge,  by  proving  that,  in  fact,  an  amount  less 
than  the  two-thirds  had  been  acted  upon,  although  the  petition  and  other  papers  on  their  face 
showed  the  requisite  sum.  The  court  held,  that  in  true  construction,  jurisdiction  was  acquired 
on  papers  purporting  the  true  sum.  "  It  appea,rs  to  me,"  says  Shaw,  C.  J.,  "  that  this  is  all  that 
can  be  required  as  preliminary  proof;  and  in  order  to  give  jurisdiction,  because  whether  the  debts 
are  really  due,  and  to  the  amount  stated,  is  one  .of  the  questions,  and  one  of  the  most  important 
questions,  to  be  judioJaiUy  inquired  mto  and  determined,  after  the  court  has  acquired  jurisdiction." 
The  absurdity  of  questioning  the  .existence  of  a  jurisdictional  fact,  after  the  statute  had  provided 
that  this  very  fact  should  he  tried  by  a  jury,  is  asserted  by  the  chief  justice  with  the  appearance 
of  very  great  truth  and  force.    Betts  v.  Bagley,  12  Pick.  572,  682,  583.    And  such  indeed  is  the 
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strength  of  his  postion,  that  it  is  difBcult  to  imagine  why  it  had  not  long  ago  been  chosen,  and 
incorporated  into  the  law.  It  amounts  to  this,  that  wherever  the  matter  constituting  jurisdiction 
is  the  same  with  that  which  ia  to  be  judicially  heard  and  determined  on  a  trial  of  the  very  issue 
in  the  cause ;  in  other  words,  whenever  such  matter  makes  a  part  of  the  merits,  it  is  not  the  sub- 
ject of  collateral  objection,  but  is  reviaable  by  direct  proceeding  only,  as  on  error,  certiorari,  &c. 
Such  matter  in  the  above  case  was  res  judicata  in  the  original  cause :  it  was  coram  judice.  The 
court  was,  by  the  very  act  of  trying,  in  the  exercise  of  its  jurisdiction. 

It  is  pleasant  to  witness  the  dawn  of  a  principle  which  shall  go  in  any  considerable  degree  to 
mitigate  the  harshness  with  which  jurisdictional  mistakes  are  oftentimes  visited.  The  rule  laid 
down  by  Shaw,  0.  J.,  has  often  been  acted  upon  and  sometimes  violated,  but  has  never  before 
been  so  fuUy  and  clearly  expressed  in  the  American  courts,  nor  elsewhere,  if  we  except  some  of 
the  opinions  in  Brittain  v.  Kinnaird  (swpra).  The  rule  of  course  comprehends  jurisdictional  ques- 
tions which  are  introduced  in  the  court  below  in  any  form,  whether  by  issues  or  question's  of  law 
or  fact.  And  we  have  had  occasion  to  notice  several  cases  in  which  it  has  been  applied,  and 
more  perhaps  in  which  it  would  have  been,  if  fully  seen  and  appreciated.  "We  saw  in  the  case 
Ex  parte  Watkins  (cited  supra,  from  3  Pet.  202  to  209),  to  what  extent  it  was  applied  to  the  courts 
of  the  United  States.  That  case,  and  others  which  we  have  noticed  supra,  in  speaking  of  juris- 
diction with  respect  to  the  subject  matter,  will  show  the  extent  to  which  this  doctrine  has  been 
recognized,  in  respect  to  the  adjudications  and  proceedings  of  various  tribunals. 

"We  must  be  permitted  to  suppose,  with  deference,  notwithstanding  the  case  of  Walbridge  v. 
Hall  (3  Verm.  Rep.  113,  119),  that  there  is  no  difference  in  respect  to  the  effect  of  jurisdictional 
mistake,  whether  it  be  committed  by  courts  of  general  or  special  jurisdiction,  except  in  the  onus 
probandi.  In  the  former,  as  we  have  already  remarked,  jurisdiction  shaU  be  presumed ;  in  the 
latter  it  must  be  shown ;  but  when  a  want  of  power  shall  appear  in  either  form,  as  the  fact  is  the 
same,  the  legal  consequences  must  be  the  same.  This  abundantly  appears  from  the  reasoning  of 
Clinton,  Senator,  and  adjudged  cases  cited  by  him,  in  Yates  v.  Lansing  (9  John.  Rep.  431  to  431). 
He  concludes,  "  I  can,  therefore,  never  subscribe  to  the  doctrine  of  unaccountability  in  the  higher 
courts.  The  true  distinction  has  been  very  judiciously  pointed  out  in  the  course  of  this  discus- 
sion. An  inferior  court  shall,  when  questioned,  show  that  it  acted  within  its  jurisdiction. 
Whereas,  in  courts  of  general  jurisdiction,  jurisdiction  is  presumed  till  the  contrary  is  shown." 
And  see  ante,  note  262.  The  rule  of  Chief  Justice  Shaw  is,  therefore,  equally  illustrated  by  a 
defect  of  jurisdiction  apparent,  in  the  superior  court,  as  by  want  of  proving  it  in  an  inferior  court; 
and  the  effect  of  deciding  the  point  judicially  as  a  part  of  the  merits  would  be  the  same  in  either. 
The  difficulty,  therefore,  of  Chief  Justice  Marshall,  in  supporting  Wise  v.  Withers  (3  Cranch,  331), 
as  he  strives  to  do  in  Ex  parte  Watkins  (3  Pet.  209),  on  the  ground  that  the  jurisdictional  ques- 
tion was  there  decided  in  the  first  instance,  by  an  inferior  court,  is  obvious.  The  question  was  a 
part  of  the  merits ;  and  as  remarked  by  Chief  Justice  Shaw,  of  the  two-thirds  subscription  in  the 
insolvent  case,  it  was  the  most  important  question  which  the  court  had  to  pass  upon,  after  having 
acquired  jurisdiction.  In  Wise  v.  Withers,  the  proceedings  of  a  court  martial  in  fining  a  man 
declared  by  statute  to  be  exempt  from  militia  duty,  was  declared  void,  as  acting  on  a  person 
beyond  the  jurisdiction  of  the  court,  a  person  not  belonging  to  the  militia.  The  answer  would 
obviously  be,  to  the  plaintiff,  that  is  a  question  for  the  inferior  court.  If  you  are  summoned  as  a 
member  of  the  militia,  and  are  silent,  you  admit  that  you  are  not  exempt.  Tou  should  plead  the 
special  matter ;  the  court  has'  power  to  try  it,  and  discharge  you  on  the  fact  appearing.  If  there 
be  error,  bring  your  certiora/ri  The  same  difficulty  would  seem  to  arise  in  respect  to  Bowman 
V.  Russ  (6  Cowen's  Rep.  234),  where  the  question  was,  whether  the  party  had  absconded  leaving 
his  family  a  charge,  and  so  his  property  might  be  proceeded  against  by  justices.  This  was  the  veiy 
question  they  were  to  try,  and  yet  it  was  raised  and  decided  coUaterally  by  action,  as  a  prelimin- 
ary jurisdictional  matter.  Indeed,  this  difficulty  will  arise  in  respect  to  several  decisions  wbidi 
we  have  stated,  wherein  the  article,  both  of  subject  matter  and  person,  has  been  treated  as  pre- 
liminary, and  examined  in  a  collateral  way.  The  case  of  Mather  v.  Hood  {supra),  so  far  as  it 
regards  the  question  whether  force  had  in  truth  been  committed,  may  be  sustained  on  the  same 
ground,  for  that  was  the  question  to  be  tried  by  the  justice.  So  of  Mackaboy  v.  The  Common- 
wealth, State  V.  Scott,  Gwinne  v.  Poole,  Pox  v.  Wood,  and  other  cases  cited  supra.  The  case  of 
Eaborg  v.  Hammond  {ante,  note  290),  carries  the  principle  out  to  its  greatest  length,  contradicting 
several  decisions  wherein  the  principle  was  not  adverted  to.    Indeed,  the  cases  of  Fox  v.  "Wood 
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(1  Eawle,  143),  and  Harrington  v.  The  Commissioners  of  Eoads  of  Newberry  District  (2  M'Cord, 
400),  are  diametrically  opposed  to  the  case  of  Wise  v.  "Withers,  though  the  latter  is  not  mentioned 
in  the  reports.  Both  were  oases  of  exempts,  the  one  from  militia  duty,  and  the  other  from  high- 
way work ;  yet  held,  that  a  conviction  for  default  in  serving  as  a  militia  man  or  on  the  highway, 
was  conclusive  till  reversed  on  error ;  the  exception  in  both  instances  being  a  question  on  the 
merits.  See  these  and  other  cases  ante,  of  this  note.  The  case  Ex  parte  Kellogg  (6  Venn. 
Eep.  509),  was  ol  habeas  corpus  to  discharge  from  execution  in  a  civil  cause  (the  writ  of  habeas 
corpus  in  Vermont  extending  to  such  process).  The  ground  was,  that  the  justice  who  issued  the 
attachment  indorsed  a  blank  deputation  of  authority  to  serve  the  writ,  on  which  he  rendered 
judgment,  though  the  defect  in  the  indorsement,  that  being  a  judicial  act,  and  therefore  void- in 
this  case,  waa  pleaded  in  abatement.  Id.  510.  Yet  the  Supreme  Court  refused  to  discharge. 
CoUamer,  J.,  said:  "It  was  pleaded  in  abatement  and  adjudged  upon  by  the  justice,  and  is  res 
adjudicata.  His  decision  on  a  question  within  his  jurisdiction  is  conclusive,  until  appealed  from 
or  reversed."    Id.  511. 

Broad  and  efiectual  doctrines  in  favor  of  the  protection  of  parties  and  all  concerned,  have  been 
established  in  South  Carolina^  By  statute,  a  court  of  magistrates  and  freeholders  were  to  hold 
plea  of  criminal  offences  committed  by  free  persons  of  color.  On  the  hearing  of  a  charge  of  negro 
stealing  against  the  prisoner,  he  pleaded  to  the  jurisdiction  of  the  court,  that  he  was  not  a  free 
person  of  color,  but  a  free  white  person,  and  the  plea  was  found  against  him.  On  his  being 
brought  up  for  discharge  upon  habeas  corpus,  the  question  waa  made,  whether  the  jurisdiction  of 
the  person  was  now  open  to  be  heard  collaterally ;  and  the  court  held  that  it  was  not ;  but  was 
concluded  by  the  plea  and  finding.  Johnson,  J.,  who  delivered  the  opinion  of  the  court,  lays 
down  the  following  rules:  "  That,  prima  facie,  every  court  must  possess  the  power  of  judging  of 
its  own  jurisdiction  in  respect  both  to  persons  and  subject  matter.  It  follows,  that,  ordinarily, 
the  judgment  of  an  inferior  court,  on  a  question  of  jurisdiction  then  submitted  to  it,  has  the  same 
binding  efficacy  on  the  parties,  as  its  judgment  in  any  other  matter  confessedly  within  its  cogni- 
zance, and  that  errors  in  this  respect  can  only  be  corrected  in  the  same  maimer  that  its  other 
errors  are.  The  only  exception  is  where  the  want  of  jurisdiction  is  apparent  on  the  face  of  the 
proceedings  themselves.  By  pleading  to  the  jurisdiction,  the  paWy  is  not  obhged  to  abide  by  the 
decision  of  the  inferior  tribunal;  but  may  resort  to  his  writ  of  prohibition.''  Such  are  the  rules 
as  deduced  from  the  common  law  by  the  Court  of  Appeals.  State  v.  Scott,  1  Bail.  Rep.  294,  295, 
296.  It  was,  however,  apparently  on  a  very  shght  review  of  the  English  cases  alone.  The  only 
authorities  cited  in  the  opinion,  are,  Bac.  Abr.  Prohibition  H,  and  the  whole  passed  on  the  sum- 
mary application  by  habeas  corpus. 

The  cases  in  that  state  present  a  beautiful,  if  not  a  practical  system  for  the  protection  of  infe- 
rior tribunals,  their  suitors  and  officers,  worthy  the  attention  of  our  legislatures,  if  beyond  the 
reach  of  our  courts  of  justice.  The  great  desideratum  is  to  avoid  that  various,  complicated  and 
interminable  Htigation  which  has  grown  out  of  these  jurisdictional  questions ;  and  which,  if  not 
checked,  may  in  time  subvert  the  establishment  of  subordinate  courts.  As  their  powers  are 
sometimes  understood,  the  moat  innocent  mistake  of  law  or  fact  may  prove  highly  penal.  "With 
regard  to  the  case  itself  in  State  v.  Scott,  it  is  not,  perhaps,  an  extravagant  one.  It  may  be 
maintained  within  Gwiime  v.  Poole,  Raborg  v.  Hammond,  Mather  v.  Hood,  Maokaboy  v.  The 
Commonwealth,  Pox  v.  "Wood,  and  several  other  cases,  English  and  American,  which  are  cited 
in  this  note.  The  argument  derived  from  the  remedy  by  prohibition,  sounds  less  authoritative  in 
states  where  it  is  rarely  resorted  to.  Make  it  (as  in  South  Carolina)  perfectly  ready  of  access  and 
familiar  in  practice,  with  the  more  learned  tribunals,  and  it  will  be  much  safer  to  say,  "true,  you 
may  have  been  arbitrarily  condemned  on  the  question  of  jurisdiction,  in  the  court  whose  power 
you  questioned ;  but  it  was  your  own  fault  that  you  did  not  go,  in  limine,  to  the  supervising 
authority."  The  case  of  Lyles  v.  Bobinson  (1  Bail  Rep.  25,  27),  cited  ante,  note  290,  goes  the 
same  length.  Some  difficulty  in  carrying  out  the  above  rule,  to  its  full  extent,  has  already  oc- 
curred to  the  learned  court  in  which  it  was  advanced;  and  where  two  justices  discharged  a  pris- 
oner from  custody  on  oivU  process,  they  having  no  jurisdiction  of  such  a  case,  the  discharge  was 
held  void ;  their  own  adjudication  in  favor  of  their  jurisdiction  being  a  nullity ;  and  the  sheriff 
was  notwithstanding  held  Uable  for  the  escape.    Harvey  v.  Huggins,  2  Bail.  252,  261. 

The  record  of  a  judgment  by  default,  entered  at  a  term  subsequent  to  the  defendant's  death, 
though  fair  on  its  face,  and  treating  the  defendant  as  still  alive,  may  be  avoided,,  on  scire  facias 
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against  the  terre-tenant  of  the  defendant,  by  a  plea  showing  the  fact  of  the  previous  death.  Gris- 
■wold  V.  Stewart,  4  Cowen's  Rep.  45?.  At  pages  458,  459,  Sutherland,  J.,  cites  several  like  eases 
from  the  English  baofcs,  where  the  record  was  allowed  to  be  falsified.  He  shows  that  the  rule 
prohibiting  the  impeachment  of  a  record  is  confined  to  parties  or  privies,  who  alone  can  bring 
error.  The  plea  here  was  of  a  matter  which  showed  the  judgment  to  be  a  nullity,  not  merely 
voidable,  or  erroneous.  Id.  469,  460 ;  Kelly  v.  Hooper's  Ex'rs,  3  Terg.  395,  stated  infra. 
Several  authorities  cited  ui  Griswold  v.  Stewart  {supra,  at  pages  458,  459),  seem  to  hold,  or  at 
least  to  imply,  that  the  record  may  be  impeached  by  a  stranger,  in  the  same  -way,  for  mere  error. 
And  see  Penn  V.  Meeks,  1  Penningt.  Rep.  151,  153.  Yet  it  was  held,  that  where  the  land  was 
claimed  in  ejectment,  by  judgment,  execution  and  sale  againstthe  lands  of  the  defendant's  gran- 
tor, the  defendant  could  not  impeach  the  judgment  by  showing  that  the  original  process  was  not 
served.  And ;per  Gwiarm:  "The  judgment  inust  be  considered  valid,  until  set  aside  by  proceed- 
ings brought  directly  on  the  judgment,  and  for  that  purpose."  Tappen  v.  Nutting,  Brayt.  13*7, 
139.  The  doctrine  that  the  record  shall  conclude  as  to  the  facts  stated  in  it  even  against  stran- 
gers, so  far  as  it  may  be  material  to  maintain  its  own  existence  and  validity,  is  shown  in  Den  v. 
Downam  (1  Green,  143,  144),  and  the  authorities  there  cited.  In  this  case  the  court,  by  Ewing, 
C.  J., say:  "The  cases  referred  to  in  4  Cowen,  458  (Griswold  v.  Stewart),  do  not  serve  satisfacto- 
rily to  show  that  strangers  may,  and  that  privies  may  not,  contradict  a  record ;  nor  can  I  under- 
stand the  court  to  have  used  them  for  that  purpose.  To 'impeach,'  in  the  language  of  the  court, 
means  to  show  that  the  judgment  was  erroneous,,  not  to  deny  its  existence.  To  allow  persons, 
not  party  or  privy,  to  avoid  a  judgment  by  plea,  because  the  original  defendant  was  dead  before 
the  judgment  was  given,  is  not  directly  to  eontra-diot  the  record,  but  to  show  that  the  judgmenti 
as  is  said  of  the  one  (Walter  v.  Perry,  Cro  Eliz.  199),  was  erroneous,  and  as  is  said  of  the  other 
(Randall  k  Wife,  2  Mod.  308),  was  manifestly  bad,  in  the  only  mode  whereby  a  person  who  could 
not  bring  a  writ  of  error,  might  avail  himself  of  an  error  in  the  judgment.  The  averment  '  stands 
Vrtth  the  record,'  and  does  not  'impugn  anything  apparent  within'  it.  The  expression  attributed 
to  Lord  Holt  in  1  Ld.  Raym.  669,  is  not  inconsistent  herewith.  When  he  says  the  terre-tenants, 
"being  strangers  may  falsify,'  he  does  not,  I  apprehend,  mean  to  say  that  a  stranger  may  show 
against  the  face  of  the  record  that  no  judgment  was  rendered."  And  see  Sawyer's  Lessee  v. 
Shannon,  1  Term  Rep.  465,  468,  469.  The  case  of  De  Forest  v.  Strong  (8  Conn.  Rep.  513,  514 
520,  621),  is  in  point  that  where  a  judgment  and  .proceedings  are  given  in  evidence,  though 
against  a  stranger,  he  cannot  impeach  it  for  error.  It  was  there  given  in  evidence  to  prove  its 
own  existence,  as  a  fact  to  aSeot  the  adverse  party  in  connection  with  other  circumstances. 

Mere  appearance,  especially  if  it  be  to  oppose,  will  not  confer  jurisdiction  over  the  sul^eot 
matter,  however  this  may  be  as  to  the  person.  Thus  an  appearance  to  oppose  an  insolvent  dis- 
charge, by  a  citizen  of  a  neighboring  state  whose  oMm  it  cannot  affect,  will  not  give  operation  to 
the  discharge  upon  his  claim.  Norton  v.  Cook,  9  Connecticut  Rep.  314.  Though  he  was  in  one 
case  held  estopped  to  deny  such  operation,  where  he  had  gone  so  far  as  to  receive  a  dividend. 
Caay  V.  Smith,  3  Pet.  411.  But  it  has  been  held  in  several  cases,  that  Where  there  is  a  want  of 
jurisdiction  over  the  subject  matter,  the  party  himself  who  institutes  the  proceeding,  and  has  gone 
through  with  all  the  forms  incident  to  a  cognizable  matter,  may,  on  their  being  objected  against 
him,  and  sought  to  be  enforced,  avail  himself  of  such  want  of  jurisdiction,  and  they  shall  be  con- 
sidered a  mere  nullity.  Such  are  the  cases  of  Blin  v.  Campbell,  14  John.  Rep.  432 ;  Cuyler  v. 
Trustees  of  the  "Village  of  Rochester,  12  Wendell  Rep.  166 ;  and  Starr  v.  The  Same,  6  Id.  564, 
aH  stated  swpra.  Other  oases  hold  that  where  jurisdiction  is  unqualifiedly  withheld,  even  consent 
or  the  confession  of  a  judgment  wUl  not  render  the  proceedings  vahd,  though  they  would  take 
away  a  mere  error.  One  instance  is  where  the  statute  of  New  York  forbade  a  justice  to  hold 
plea  in  oases  where  executors  or  administrators  were  parties  on  either  side.  CofBu  v.  Tracy,  3 
Gain.  Rep.  129.  And  so  where  a  justice,  by  consent,  tries  the  title  to  land.  Grifiath's  N.  J. 
Treat.  19,  20 ;  Cowen's  N.  Y.  Treait.  11 ;  Strieker  v.  Mott,  6  Wend.  465.  It  has  lately  been  held 
In  Massachusetts  that  whore  a  person  is  not  liable  to  be  taxed  in  the  town,  as  if  he  be  a  non- 
resident, even  his  express  consent  tp  the  tax  shall  not  be  deemed  to  confer  a  power  on  the  tax- 
ing officers,  nor  bar  his  action  to  recover  the  tax  he  has  been  compelled  to  pay.  Preston  v.  Bos- 
ton, 12  Pick.  7.  See  further  on  this  subject  as  to  the  etfeet  of  appearance,  note  306,  et  seq.  In 
Ohio,  the  Supreme  Court  has  no  jurisdiction  to  try  an  indictment  for  murder,  found  in  the  Com- 
mon Pleas,  unless  certified  under  seal  according  to  the  statute.    Where  a  person  had  been  tried 
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Record  not  conclusive  as  to  jurisdiction. 

Tlie  record  of  an  inferior  court  is  not  conclusive,  but  only  prima  facie 
evidence,  that  the  debt  arose  within  the  jurisdiction  of  the  court.(l) 

If  the  judge  of  a  court  of  requests  alter,  without  consent,  a  judgment 
pronounced  in  favor  of  the  defendant  into  a  judgment  of  nonsuit,  and  the 
plaintiff  proceeds  in  a  second  plaint  for  the  same  cause  of  action,  the 
defendant  may  treat  the  latter  proceedings  as  a  nullity,  and  they  will  be 
set  aside  by  the  superior  court,  even  after  verdict.(2) 

It  does  not  appear  to  be  clearly  settled  to  what  extent,  beyond  the 
grounds  of  objection  already  noticed,  the  judgments  of  inferior  courts  are 
examinable.  Assuming  that  they  are  examinable  for  all  purposes,  when 
an  action  is  expressly  brought  upoji  them,  it  does  not  follow  that  they 
should  be  subject  to  the  like  examination,  where  they  have  been  acted 
upon,  or  where  a  complaint  in  the  court  below  has  been  dismissed  upon, 
the  merits. 

In  the  case  of  Barnes  agt.  Wenkler,(3)  indeed,  where  a  plaintiff  had  sued 
for  a  debt  in  a  county  court,  and  his  complaint  was  dismissed  on  the 
merits,  it  was  ruled  that  he  might  nevertheless  afterwards  sue  in  the  supe- 


for  such  offence  ia  the  Supreme  Court,  and  convicted,  and  the  certificate  required  wanted  a  seal; 
held,-  on  motion  in  arrest  of  judgment,  that  though  no  objection  was  raised  hj  the  prisoner,  on 
the  trial,  the  Supreme  Court  had  no  jurisdiction.  And  Wright,  J.,  delivering  the  opinion,  said, 
"We  are  authorized  to  proceed  against  persons  so  [regularly]  brought  here,  but  have  no  authority 
to  proceed  against,  try,  and  sentence  to  death,  an  individual  who  comes  here  for  that  purpose  by 
his  own  agreement,  or  being  here  otherwise,  waives  his  right  to  object.  Neither  the  express  con- 
sent of  the  party,  nor  his  waiver  of  the  right  to  object,  can  confer  such  power."  The  State  v. 
Turner,  1  "Wright's  Rep.  20,  33. 

As  to  the  forms  of  process  in  these  inferior  jurisdictions,  the  courts  have  gone  far  in  overlook- 
ing irregularities  and  mistakes ;  and  wherever  the  defect  would  be  amendable  in  a  court  of  record, 
they  will  consider  it  as  amended  already,  on  proof  of  the  mistake  by  parol  or  otherwise.  Thus, 
where  the  defendant  justified  the  taking  of  chattels,  by  judgment  and  execution  before  a  justice, 
though  there  was  a  variance  in  the  sums  mentioned  in  the  judgment  and  execution,  the  Supreme 
Court  held  that  they  would  not  for  that  reason  treat  it  as  a  case  where  the  execution  issued  with- 
out authority ;  but  they  allowed  the  mistake  to  be  shown  by  the  justice,  and  then  treated  the 
recital  as  true.  Borland  v.  Stewart,  4  Wend.  568.  And  see  Jennings  v.  Carter,  2  Id.  446 ;  and 
Jackson  ex  dem.  Hunter  v.  Page,  4  Wend.  585.  In  New  York,  justices'  courts,  it  has  been 
said,  possess  the  same  power,  as  to  amendments,  as  courts  of  record.  Brace  v.  Benson,  10  Wend. 
213,  215;  2  R.  S.  225,  §  1.  And  in  this  case,  mesne  process,  e  g'.  the  summons,  was  held  amend- 
able by  altering  the  name  of  one  of  several  plaintiffs  from  Joseph  to  Jasper,  after  the  return  of  the 
same.  Id.  But  an  execution,  after  it  has  been  executed,  cannot  be  amended.  Toof  v.  Bentley, 
5  Wend.  276. 

(1)  Huxham  v.  Smith,  2  Camp.  21.  See  Briscoe  v.  Stevens,  2  Bing.  215,  where  the  plaintiff  in 
the  inferior  court  had  failed ;  Herbert  v.  Cook,  3  Doug.  101. 

Evidence  may  be  given  to  show  a  want  ol  jurisdiction,  to  prove  a  fact  excluding  the  jurisdic- 
tion of  an  inferior  tribunal ;  though  the  general  rule  is  that  the  record  is  conclusive  evidence  of 
every  fact  recited  in  it,  after  jurisdiction  has  been  shown,  and  prima  facie  evidence  given  of  the 
jurisdictional  facta.  Buell  v.  Trustees  of  Lockport,  4  Selden  R.  55,  58,  and  eases  there  cited ; 
Slaughter  v.  Cunningham,  24  Ala.  260. 

(2)  Webster  v.  Mason,  8  Dowl.  P.  C.  105. 

(3)  2  0.  4;  P.  345. 
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rior  courts  for  tlie  same  demand,  and  that  the  former  proceedings  would 
not  be  conclusive  against  him ;  but  that  the  matter  was  proper  for  the  con- 
sideration of  the  jury,  as  something  might  have  occurred  in  the  County 
Court  which  was  not  brought  before  the  jury  in  the  second  action.  But 
in  the  earlier  case  of  Huxham  agt.  Smith, (1)  where  the  defendant  had,  under 
process  of  foreign  attachment  in  the  Mayor's  Court,  paid  a  sum  of  money 
to  a  creditor  of  the  plaintiff,  it  was  ruled  that  although  the  record  was  only 
prima  Jacia  evidence  of  the  jurisdiction  of  the  court,  yet  that,  if  there  were 
no  excess  of  jurisdiction,  it  would  be  conclusive  as  to  the  obligation  to  pay 
the  money.  Lord  Ellenborough,  C.  J.,  observed,  that  if  the  money  was 
paid  pursuant  to  the  judgment  of  a  court  of  competent  jurisdiction,  he  must 
presume  omnia  rite  acta ;  and  that  he  could  not  unravel  the  proceedings 
and  grant  a  new  trial. 

In  the  case  of  Magrath  agt.  Hardy,(2)  an  action  for  money  had  and 
received  to  the  plaintiff's  use,  the  defendant  pleaded  a  recovery  by  foreign 
attachment  at  the  suit  of  one  of  the  plaintiff's  creditors,  and  that  the  cred- 
itor had  execution  of  the  sum  recovered  according  to  the  custom  of  Lon- 
don ;  the  plaintiff  replied,  that  no  execution  was  executed ;  on  which  the 
defendant  joined  isfeue.  The  defendant  at  the  trial  called  no  witnesses, 
but  gave  in  evidence  an  examined  copy  of  the  judgment  in  the  suit  by  the 
creditor ;  and  it  was  argued  by  his  counsel,  that  the  record,  before  men- 
tioned, was  conclusive  to  show  that  the  creditor  who  sued  had  been  satis- 
fied, and  that  the  defendant  in  this  case  was  discharged.  But  the  Court 
of  Common  Pleas  decided,  that  as  the  defendant  had  joined  issue  of  the 
fact  of  the  execution,  the  jury  were  not  estopped,  by  a  record  of  satisfac- 
tion in  the  foreign  attachment,  from  finding  according  to  the  fact.  The 
court  mainly  relied  upon  the  principle  laid  down  in  Goddard's  Case,(3) 
and  Trevivian  agt.  Lawrence,(4)  and  decided  the  case  before  them  on  the 
ground  that  the  defendant  had  by  his  own  act  expressly,  and  in  terms, 
waived  the  benefit  of  the  estoppel,  and  referred  the  truth  of  the  fact  to  the 
consideratioa  of  the  jury.(5) 

Judgment  by  default  in  inferior  courts. 

When  a  cause  is  removed  by  habeas  corpus  from  an  inferior  court,  after 
jadgment  by  default,  that  judgment  is  not  evidence  against  the  defendant 


(1)  2  Camp.  19. 

If  the  inferior  court  has  jurisdiction  of  the  subject  matter  of  the  action,  and  its  process  is 
properly  served  upon  tlie  defendant,  its  judgment  cannot  be  inquired  into  collaterally.  14  John. 
B.  479;  Mitchell  V.  Hawley,  4  Denio,  414,  per  Beardsley,  J.;  Wesson  v.  Chamberlain,  Sheriff, 
Ac,  3  Oomst.  N.T.  R.  331. 

(2)  4  N.  0.  182. 

(3)  2  Rep.  4. 

(4)  2  Ld.  Raym.  1048;  1  Salic.  216. 

(5)  See,  also,  Crosby  v.  Hetherington,  4  M.  &  G.  933 ;  M'Daniel  v.  Hughes,  3  East,  367 ;  PhU- 
ipa  V.  Hunter,  2  H.  Bl.  402,  410,  infra,  p.  170. 
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in  the  superior  court ;  for  tlie  judgment  may  have  been  suffered  by  de- 
fault, with  the  express  view  of  removing  the  cause  into  the  superior 
court;  and  the  effect  of  holding  the  judgment  by  default  in  the  inferior 
court  to  be  an  admission  of  a  cause  of  action,  would  be  to  turn  the  trial 
in  the  inferior  court  into  an  execution  of  a  writ  of  inquiry.(l) 

The  decisions  relative  to  the  effect  of  judgments  of  courts  of  quarter 
sessions  illustrate  the  doctrine  laid  down  in  the  Duchess  of  Kingston's 
Case,(2)  that  a  judgment  is  conclusive  evidence  between  the  same  parties, 
upon  a  matter  directly  in  issue,  but  is  not  evidence  of  any  matter  which 
came  collaterally  in  question,  nor  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argument  from  the  judgment. 

A  judgment  of  a  court  of  quarter  sessions,  discharging  an  order  of 
removal  (not  for  the  defect  of  form  but  upon  the  merits),  is  conclusive  as 
between  the  contending  parishes  (but  not  as  to  a  third  parish),  to  establish 
this,  that  the  settlement  of  the  pauper  was  not  in  the  appellant  parish  at 
the  time  of  the  removal.(3)  And  if  a  woman  were  to  be  removed  from 
the  one  parish  to  the  other,  as  the  pauper's  wife,  the  former  judgment 
would  be  conclusive,  on  an  appeal  against  her  removal  between  the  same 
parishes,  that  the  husband  was  not  settled  there  at  the  time  of  the  prior 
order.  So,  if  the  respondents  should  prove  a  derivative  settlement  for  the 
pauper  from  his  father,  it  would  be  competent  to  the  appellants  to  show 
that  the  father  was  removed  from  the  respondent  parish  to  their  parish, 
as  his  place  of  settlement,  and  that  the  order  for  his  removal  was  reversed ; 
such  evidence  would  be  admissible,  because  the  precise  point,  which  is  a 
necessary  part  of  the  proof  in  the  second  appeal,  has  been  determined  on 
the  first  appeal.(4)  But  it  has  been  held,  that  it  would  not  be  competent 
to  show  that  the  pauper's  brother  was  removed,  and  the  order  of  removal 
reversed,  though  the  settlement  proved  for  the  pauper  should  be  one 
derived  from  the  common  father ;  because  the  father's  settlement  must 
have  come  into  question  on  the  former  appeal  (if  it  came  into  question  at 
all),  only  collaterally  and  incidentally. (5) 

Judgment  of  reversal,  effect  of,  as  to  appellant  parish. 

It  appears  to  be  clear,  from  considering  the  language  and  nature  of  an 


(1)  Bottings  V.  Pirby,  9  B.  &  C.  T62 ;  contra,  Wesaon  v.  Chamberlain,  Sheriff  supra. 

(2)  20  How.  St.  Tr.  613,  supra,  p.  3. 

(3)  R.  V.  Sarratt,  Burr.  Set.  Ca.  73 ;  Harrow  v.  Ryslip,  Salt.  524. 

(4)  R.  V.  CatteraU,  6  M.  &  S.  83. 

(5)  R.  T.  Knaptoft,  2  B.  &  0.  883.  The  respondents  here  proved  a  prima  facie  case  of  settle- 
ment, by  proof  of  relief  to  the  pauper.  The  case  was  determined  on  the  authority  of  the  obser- 
vations of  De  Grey,  0.  J.,  in  the  Duchess  of  Kingston's  Case.  Although  the  father's  settlement 
was  not  the  direct  point  in  issue  upon  the  former  appeal,  yet  parol  evidence  was  tendered  to 
show  that  it  was,  in  fact,  the  point  decided.  But  Bayley,  J.,  said,  that  assuming  the  parol  evi- 
dence to  be  admissible,  still  the  judgment  could  not  be  received  on  the  authority  of  the  dicium  of 
Chief  Justice  De  Grey.  If  the  parol  evidence  was  admissible,  that  dictvm  seems  not  to  apply. 
See  also  E.  v.  Low,  4  Q.  B.  93. 
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order  of  removal  and  the  nature  of  judgments  in  appeals  against  such 
orders,  that  a  judgment,  reversing  an  order  of  removal  ffom  A.  to  B., 
ascertains  nothing  but  this  negative  proposition,  namely,  that  at  a  certain 
time  the  pauper  was  not  settled  in  B.,  the  appellant  parish,  and  upon  this 
point  it  is  conclusive  in  any  future  appeal  between  the  same  parishes. 
But  with  regard  to  the  removing  parish,  this  judgment  determines  nothing 
affirmatively.  If,  therefore,  afterwards,  B.  should  remove  the  same  pauper 
to  A.,  and  A.  should  appeal,  that  judgment  could  not  be  used  by  B.  as 
evidence  of  the  pauper's  settleiJient  in  A. ;  the  judgment  itself  professes 
nothing  upon  that  point,  and  affords  not  the  least  reason  for  supposing 
that  a  settlement  in  A.  was  ever  any  part  of  the  subject  of  inquiry.  It 
finds  the  negative,  that  there  was  no  settlement  in  B. ;  but  as  to  the  affir- 
mative  proposition,  of  a  settlement  ever  having  been  in  A.,  such  a  judg- 
ment is  a  mere  blank,  and  supplies  no  kind  of  information. 

An  order  of  sessions,  quashing  an  order  of  removal  generally,  is  conclu- 
sive evidence  between  the  parties  to  the  appeal,  that  when  the  order  of 
removal  was  made,  the  appellant  parish  was  not  bound  to  receive  the  pau- 
per ;  but  it  is  only  prima  facie  evidence  that  the  pauper  was  not  set- 
tled in  that  parish.  It  is  competent  to  the  removing  parish  to  show,  by 
parol  evidence,  that  the  former  order  was  quashed  on  the  ground  that  the 
pauper  was  not  removable,  as  residing  on  a  settlement  of  his  own,(l)  or 
that  he  was  not  chargeable, (2)  or  upon  the  ground  of  informality  and  not 
upon  the  merits.(8) 

Order  of  remoyal,  how  far  conclusive. 

It  is  probably  upon  the  principle,  that  an  order  of  justices  upon  a  ques- 
tion of  settlement  is  the  judgment  of  a  tribunal  of  exclusive  and  competent 
jurisdiction  and  in  the  nature  of  a  judgment  in  rem,{'t)  that  an  order  for 
the  removal  of  a  pauper,  whether  executed  and  unappealed  against,  or  con- 
firmed on  appeal,  is  not  only  admissible  but  conclusive  of  the  pauper's 
settlement  at. the  time  of  the  order,  between  the  appellant  parish  and  any 
third  parish,  on  any  subsequent  appeal.(5)  It  may  be  observed,  that  the 
parish  against  whom  the  judgment  was  pronounced,  had  an  opportunity 
of  discharging  themselves  by  proving  the  liability  on  a  third  parish.  And 
although  cases  may  occasionally  occur,  in  which  a  parish  might  have 


(1)  R.  V.  Wick  St.  Lawrence,  5  B.  &  Ad.  526. 

(2)  R.  v.  Wheelook,  5  B.  &  C.  511;  Osgathorp  v.  Diseworth,  2  Str.  1256;  S.  C,  Burr.  Set. 
Ca.  261. 

(3)  R.  V.  Pelige,  Nolani  P.  L.  116  ;  ft.  v.  Cottingham,  2  A.  &  iJ.  260 ;  R.  v.  Qr6at  Boltbn,  1 
Q.  B.  381 ;  R.  V.  Tnisawdra,  6  Jur.  1058,  Q.  B. 

(4)  See  by  Lord  Denman,  C.  J.,  in  R.  v.  Wick  St.  Lawrence,  5  B.  &  Ad.  533 ;  and  in  E.  v. 
■Wye,  1  A.&&.  M. 

(6)  Admitted,  in  Harrow  v.  Kyslip,  i  Salk.  524 ;  It.  T.  Bentley,  Burr.  Set.  Ca.  425 ;  R.  v.  Sar- 
fatt,  Id.  73  ;  R.  V.  Kenilworth,  2  T.  R.  598 ;  R.  v.  Corsham,  11  East,  388.  The  order  is  coficlu' 
sive,  not  only  of  the  settlement  of  persons  named  in  the  order,  but  also  as  to  children  not 
included  by  name.     E.  v.  St.  Mary,  Lambeth,  6  T.  R.  615 ;  R.  v.  Oatterall,  6  M.  4;  S.  83. 
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means  of  proving  tTie  liability  on  a  third  parish,  which  they  are  precluded 
from  using  in  a  proceeding  between  themselves  and  the  removing  parish, 
yet  this  does  not  commonly  happen ;  and  perhaps  the  prevention  -of  a 
great  deal  of  parochial  litigation  may  have  been  deemed  a  sufficient  ground 
for  establishing  the  rule. 

A  pauper  was  removed  by  order  of  justices  to  a  parish,  which  consisted 
of  several  town.ships  maintaining  their  own  poor  jointly,  which  order  was 
acquiesced  in ;  and  afterwards  one  of  the  townships  separated  itself  from 
the  parish,  and  thenceforth  maintained  its  own  poor  separately ;  the  same 
pauper  was  afterwards  removed  to  the  township  so  separating  itself;  on 
an  appeal  against  the  order,  it  was  held,  that  the  former  order  was  not 
conclusive  on  the  township.  The  case  was  apparently  decided  on  the 
ground,  that  the  parties  were  not  the  same ;  it  was  spoken  of  by  the  court 
as  one  of  considerable  difficulty. (1) 

When  not  conclusive. 

In  one  case,(2)  two  persons  were  removed  as  man  and  wife ;  the  order 
was  appealed  against ;  pending  the  appeal,  the  parish  officers  of  the  appel- 
lant parish  instituted  a  suit  in  the  Spiritual  Court  to  dissolve  the  marriage 
as  incestuous;  the  order  of  removal  was  confirmed  by  the  sessions;  after' 
wards  the  marriage  was  decreed  by  the  Spiritual  Court  to  be  incestuous, 
and  void  ah  initio  ;  the  pauper  was  born  of  this  marriage  before  the  order, 
but  not  named  in  it,  and  he  was  unemancipated,  and  had  gained  no  settle* 
ment  when  the  order  was  made.  The  Court  of  Queen's  Bench  held,  that 
the  confirmation  of  the  order  was  not  conclusive  proof  of  a  derivative  set- 
tlement of  the  pauper  in  the  appellant  parish,  on  an  appeal  against  an 
order  by  which  the  pauper  was  removed  to  that  parish  after  the  decree  of 
the  Spiritual  Court ;  but  that  the  appellant  parish  might  ptove  the  incestu- 
ous marriage  and  the  pauper's  illegitimacy. 

It  has  been  held  that  an  order  made  by  justices  apportioning  part  of  a 
highway  to  a  particular  parish,(3)  being  upon  a  subject  within  their  juris- 
diction, is  conclusive  that  such  part  of  the  highway  is  in  that  parish ;  and 
that  fact  cannot  be  questioned  upon  an  indictment  for  not  repairing  the 
road.(4) 


SECTION  YI. 
Of  the  Admissibility  and  Effect  of  Proceedings  of  Foreign  Courts. 

Foreign  judgments  in  rem. 

If  a  sentence  or  judgment  of  a  court  in  a  foreign  country  is  a  proceeding 

(1)  R.  V.  Oldbury,  4  A.  &  E.  167. 

(2)  R.  V.  Wye,  T  A.  &  E.  761.    See  R.  v.  ■WoodciheSter,  2  Str.  1172 ;  S,  C,  Burt.  Set.  Oa,  191. 

(3)  Under  34  Geo.  til,  e.  64; 

(4)  B.  V.  Hiofcliag,  7  Q.  B.  880. 
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in  rem^  it  appears,  by  the  general  consent  of  nations,  that  where  the  mat- 
ter in  controversy  is  land  or  other  immoyable  property,  the  judgment 
pronounced  in  the  forum  rei  sitce  is  of  universal  obligation ;  and  it  would 
be  conclusive  here  to  the  same  extent  in  which  it  is  conclusive  in  the 
foreign  country.(l) 

The  same  principle  has  been  generally  applied  as  to  movable  property 
within  the  jurisdiction  of  the  court  which  pronounced  the  judgment.(2) 
Thus,  a  foreign  judgment  against  a  garnishee,  upon  proceedings  by  way 
of  foreign  attachment,  is  not  examinable  in  the  English  courts.(3) 

A  sentence  of  a. foreign  court  of  competent  jurisdiction,  on  a  question 
of  intestacy  as  to  personal  property,  in  the  case  of  a  person  domiciled  in 
the  foreign  country,  is  conclusive.  "  The  rule  of  law,"  said  the  vice-chan- 
cellor,(4)  "  is  now  clearly  established  by  a  great  variety  of  cases,  that  where 
a  person  dies  intestate,  his  personal  estate  is  to  be  administered  according 
to  the  law  of  the  country  in  which  he  was  domiciled  at  the  time  of  his 
death,  whether  he  was  a  British  subject  or  not ;  and  the  question  whether 
he  died  intestate  or  not,  must  be  determined  by  the  law  of  the  same 
country." 

Judgments  m  rem  in  foreign  admiralty  courts. 

Another  example  of  the  application  of  this  principle  in  the  case  of  judg- 
ments in  rem,  concerning  movable  property,  is  afforded  by  the  proceed- 
ing of  foreign  courts  of  admiralty. (5) 


(1)  Upon  the  subject  of  this  section,  see  Story  on  the  Conflict  of  Laws,  ch.  15,  where  it  is 
treated  of  with  great  ability.    See  also  Kent's  Commentaries,  Lect.  xxvii. 

(2)  See  Callandar  v.  Dittrich,  4  M.  &  G.  68. 

(3)  Philips  V.  Hunter,  2  H.  Bl.  410.  The  process  of  attachment  will,  however,  be  void,  if 
obtained  in  the  absence  of  the  party  affected.     Cavan  v.  Stewart,  1  Stark.  R.  525,  infra. 

(4)  In  Price  v.  Dewhurst,  8  Sim.  219,  299;  S.  C,  4  Myl.  &  Or.  16,  85,  where  many  cases  are 
cited. 

(5)  Note  294. — "  The  whole  world,  it  is  said,  are  parties  in  a  prize  cause,  and  therefore  the 
whole  world  is  bound  by  the  decision.  The  reason  on  which  this  dictum  stands,  will  determine 
its  extent.  Every  person  may  make  himself  a  party,  and  appeal  from  the  sentence ;  but  notice 
of  the  controversy  is  necessary,  in  order  to  become  a  party,  and  it  is  a  principle  of  natural  jus- 
tice, of  universal  obligation,  that  before  the  rights  of  an  individual  be  bound  by  a  judicial  sen- 
tence, he  shall  have  notice,  either  actual  or  implied,  of  the  proceedings  against  him.  Where 
these  proceedings  are  against  the  person,  notice  is  served  upon  the  thing  itself.  This  is  necessa- 
rily notice  to  aU  those  who  have  any  interest  in  the  thing,  and  is  reasonable,  because  it  is  neces- 
sary, and  because  it  is  the  part  of  common  prudence  for  all  those  who  have  any  interest  in  it,  to 
guard  that  interest  by  persons  who  are  in  a  situation  to  protect  it.  Every  person,  therefore,  who 
could  assert  any  title  to  the  Mary,  has  constructive  notice  of  her  seizure,  and  may  fairly  be  con- 
sidered as  a  party  to  the  libel.  But  those  who  have  no  interest  in  the  vessel  which  could  be  as- 
serted in  the  Court  of  Admiralty,  have  no  notice  of  her  seizure,  andean,  on  no  principle  of  justice 
or  reason,  be  considered  as  parties  in  the  cause,  so  far  as  respects  the  vessel.  When  such  person  is 
brought  before  the  court  in  which  the  fact  is  examinable,  no  sufficient  reason  is  perceived  for  pre- 
cluding him  from  reexamining  it.  The  judgment  of  a  court  of  common  law,  or  the  decree  of  a  court 
of  equity,  would,  under  such  circumstances,  be  re-examinable  in  a  court  of  common  law  or  equity ; 
and  no  reason  is  discerned  why  the  sentence  of  a  court  of  admiralty,  under  the  same  circumstances, 
should  not  be  re-examinable  in  a  coui-t  of  admiralty.    This  reasoning  is  not  at  variance  with  the 
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In  tlie  case  of  Hughes  agt.  Cornelius, (1)  the  leading  case  on  tMs  subject, 
tlie  question  upon  the  foreign  sentence  arose  in  an  action  of  trover,  and 
not  in  an  action  on  a  policy  of  assurance,  where  the  non-compliance  with 
a  warranty  of  neutrality  is  in  dispute.  But  from  that  period  down  to  the 
present,  the  doctrine  there  laid  down  has  been  considered  as  applicable 
to  questions  of  warranty  in  actions  on  policies,  as  to  questions  of  property 
in  actions  of  trover.(2) 

When  conclusive. 

It  may  now  be  assumed  as  the  settled  doctrine  of  English  courts  of  law 
(although  that  doctrine  has  occasionally  met  with  reprehension), (3)  that 
all  sentences  of  foreign  courts  of  competent  jurisdiction  to  decide  questions  of 


decision  that  the  sentence  of  a  foreign  court  of  admiralty,  condemning  a  vessel  or  cargo  aa 
enemy's  property,  ia  conclusive  in  an  action  against  the  underwriters  on  a  policy  in  which  the 
property  is  warranted  to  be  neutral.  It  is  not  at  variance  with  that  decision,  because  the  ques- 
tion of  prize  is  one  of  which  courts  of  law  have  no  direct  cognizance,  and  because  the  owners 
of  the  vessel  and  cargo  were  parties  to  the  libel  against  them."  Per  Marshall,  Ch.  J.,  The  Mary, 
9  Cranch,  126,  144. 

The  doctrine  that,  by  the  monition,  every  one  who  could  have  asserted  a  right  to  or  in  the 
property  libeled,  is  to  be  regarded  as  a  party  to  the  suit,  and  consequently,  that  all  claims  which 
might  have  been  interposed  and  settled  in  such  suit  aTe  barred  by  the  judgment  or  sentence,  has 
been  acted  upon  in  Louisiana.  Bauduc's  Syndics  v.  Nicholson,  4  Miller's  Lou.  Eep.  81,  85,  86- 
'  The  settled  principles  of  law,"  says  Porter,  J.,  delivering  the  opinion  of  the  court  in  this  case, 
''  give  to  the  judgment  in  rem,  the  authority  of  the  thing  judged,  against  all  parties  to  it;  that  is, 
against  all  the  world  who  had  a  claim  to  assert  on  the  property."  Id.  p.  86.  The  rule  has  been 
laid  down  in  similar  terms  in  Kentucky.  Thomas  v.  Southard,  2  Dana's  Rep.  475,  482.  See 
further,  Mankiu  v.  Chandler,  2  Brockenb.  Rep.  125,  per  Marshall,  0.  J.,  S.  P.;  (Whitney  v.  Walsh, 
1  Gushing,  29 ;  Jecker  v.  Montgomery,  13  How.  U.  S.  498.) 

Where  a  slave  was  libeled  and  condemned  by  the  name  of  Jack  Robinson,  instead  of  that  of 
Taliver,  by  which  he  was  always  called,  the  Court  of  Appeals  in  Virginia  hrid,  that  the  owner 
could  not  be  presumed  to  have  had  notice  that  his  interest  was  involved  in  the  suit,  so  as  to  ena- 
ble him  to  assert  his  rights,  and,  therefore,  was  not  bound  by  it.  Hooe  v.  Pierce,  1  Wash. 
Eep.  212. 

(1)  2  Show.  232,  cit.  2  Ld.  Raym.  893. 

(2)  By  Chambre,  J.,  in  Lothian  v.  Henderson,  3  B.  &  P.  513. 

Note  295. — These  sentences,  like  judgments  of  a  court  of  common  law,  are  always  conclusive 
as  to  their  own  existence,  and  the  tegal  consequences  resulting  from  them.  See  mde,  note  273. 
One  of  those  consequences  is,  that  the  title  of  the  original  owner  to  the  property  upon  which  they> 
operate  is  completely  extinguished,  and  transferred  to  the  captors  or  their  sovereign.  The  Star 
3  Wheat.  Rep.  78,  86 ;  Stewart  v.  Warner,  1  Day's  Rep.  142  ;  Jenkins  v.  Putnam,  1  Day's  Rep. 
8  ;  Cherriot  v.  Pousaat,  3  Binn.  Rep.  220 ;  Williams  v.  Armroyd,  7  Cranch,  423,  432 ;  Armroyd 
V.  Williams,  2  Wash.  0.  0.  Rep.  508 ;  Hooe  v.  Pierce,  1  Wash.  Rep.  212  ;  Wheelwright  v.  De- 
peyster,  1  Johns.  R.  471 ;  Vanderheuvel  v.  The  United  Ins.  Co.,  2  Johns.  Cas.  451 ;  Ocean 
Ins.  Co.  V.  Francis,  2  Wend.  Rep.  64 ;  Swift's  Bv.  16 ;  Fowler  v.  Savage,  B  Conn.  Rep.  96,  per 
Chapman,  J. ;  Rose  v.  Himely,  4  Cranch,  241.  See  also,  ante,  note  274 ;  Story's  Coufl.  of 
Laws,  495. 

(3)  "The  doctrine  in  favor  of  the  conclusiveness  of  sentences  of  foreign  admiralty  courts  rests 
upon  the  authority  in  Shower  (Hughes  v.  Cornelius),  which  does  not  fuUy  support  it ;  and  the 
practice  of  receiving  them  often  leads  to  the  greatest  injustice ;''  by  Lord  Ellenborough,  C.  J.,  in 
Donaldson  v.  Thompson  (1  Camp.  429,  432).  See  also,  to  the  same  e£feot,  Fisher  v.  Ogle,  Id. 
418,  420;  Geyer  v.  Aguilar,  7  T.  R.  691,  692. 
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prize  (if  not  impeachable  upon  some  of  the  grounds  to  be  presently  stated),(l) 
are  to  be  received  here  as  conclusive  evidence  in  actions  upon  policies  of 
insurance,  on  every  subject  immediately  and  properly  within  the  jurisdic- 
tion of  such  foreign  courts,(^2)  and  upon  which  they  have  professed  to  de- 


(1)  Infra,  p.  175. 

(2)  Bolton  V.  Gladstone,  5  East,  160 ;  Christie  v.  Seoretan,  8  T.  B.  196. 

Note  296. — The  doctrine  on  this  subject,  in  England,  has  been  carried  quite  as  far,  to  say  the 
least  of  it,  as  is  consistent  with  sound  policy.  Sentences  of  foreign  admiralty  courts  have  been 
Upheld  and  regarded  as  oonclusiv©  there,  even  while  they  were  denounced  as  arbitrary — unjust 
—proceeding  "upon  worse  than  Algerine  principles" — "professing^  to  follow  the  law,  but  in 
reality  making  it  a  stalking  horse  for  an  act  of  piracy."  See  per  Kenyon,  C.  J.,  per  Geyer  v. 
Aguilar,  1  T.  R.  691,  692. 

Some  of  the  more  modern  cases  speak  in  terms  of  regret,  that  the  course  of  adjudication  had 
been  so  liberal  and  unguarded.  In  Fisher  v.  Ogle  (1  Camp.  Bep.  418),  the  action  was  on  a 
policy  of  insurance  upon  the  Juno,  represented  as  an  American  ship,  which  had  been  condemned 
in  a  Erench  court  of  vi'ee'adlniTaity  at  Martinique.  The  sentence  was  in  these  words :  "  That  it 
resulted  evidently  from  the  papers  on  board,  that  the  eSpedition;  of  the  said  ship  Juno,  her  cargo, 
ajiid  the  operations  of  her  captain  on  the  coast  of  Africa,  were  for  account  of  the  brothers  Geddea, 
merchants  of  London,  who  had,  to  mask  the  English  property  of  this  outfit,  borrowed  the  American 
flag  and  passport  of  the  said  ship  Juno,  and  taken  for  their  agent  and  partner,  in  the  expedition, 
Captain  Pishdr,  furnished  with  a^  cdrtifieate  of  citizen  of  the  United  States."  It  then  went  on  to 
(iondemn  the  vessel  andi  cargo,  as  "  good  and  valid  prize,"  without  statmg  any  spedfie  ground  of 
eondemnation.  Lord  Bllenboittugh  said:  "  We  show  aufficient  respect  for  French  sentences,  if  we 
attach  credit  in  our  courts  to  what  they  distmctly  say.  It  is  often  painful  to  go  this  length,  con- 
sidering the  piratical  way  ill  which  they  proceed.  But  this  sentence  does  not  say  that  the  ship 
Was  not  American;  and  it  is  not  to  be  considered  evidence  of  what  it  does  not  specifically  affirm." 
A  verdict  was  found  for  the  plaintiff,  and  on  motion  for  a  new  trial,  his  Lordship  further  said :  "I 
must  look  to  the  adjudicative  part  of  the  sentence,  and  there  I  find  nothing  stated  as  to  the  ship 
or  her  cargo  not  being  Atneirioan^  Have  you  any  ease  in  which  it  was  held  tbat  the  Judges  must 
flsh  for  a  meaning  when  a  sentence  of  this  kind  is  produced  to  them?  Here  the  foreign 
court  seems  not  to  have  formed  any  settled  opinion  Upon  the  subject,  and  not  to  have  known  or 
cared  on  what  grsunds  it  proceeded  to  a  condemnation.  It  is  by  an  overstrained  comity,  that 
these  sentences  are  received  as  conclusive  evidence  of  the  facts  which  they  positively  aver,  and 
upon  which  they  specifically  profess  to  be  founded."  The  other  judges  were  of  the  same  opinion, 
and  the  sentence  was  accordingly  held  not  conclusive.  Id.  420.  In  another  case  (Donaldson  v. 
Thompson,  1  Camp.  Bep.  429,  432),  Lord  EUenborough  said:  "I  am  by  no  means  disposed  to 
extend  the  comity  which  has  been  shown  to  these  sentences  of  foreign  admiralty  courts.  I  shall 
die,  like  Lord  Thurlow,  in  the  belief  that  they  ought  never  to  have  been  admitted.  The  doctrine 
in.  thair  favor  rests  upoa  an  authority  in  Shower  (Hughes  v.  Cornelius,  2  Show.  232),  which 
does  not  fully  support  it ;  and  the  practice  of  receiving  them  often  leads  to  the  greatest  in- 


The  English  doctrine,  however,  after  having  been  much  controverted  in  this  country,  has,  to  a 
certain  extent,  received  the  deliberate  sanction  of  many  of  our  courts.  In  the  Supreme  Court  of 
the  United  States,  in  MassaehUSetts,  Connecticut,  South  Carolina,  and  Louisianaj  the  sentence  of  a 
foreign  court  of  admiralty  condemning  property  for  a  breach  of  blockade,  or  as  enemy's  property, 
is  conclusive  evidence,  as  between  the  insured  and  underwriter,  of  the  facts  upon  which  it  is 
founded.  OrouSdon  V.  Leonard,  4  Cranoh's  Bep.  434 ;  S.  C,  1  Hall's  Amor.  Law  Journal,  148 ; 
Baxter  v.  The  Marine  Ins.  Co.,  6  Mass.  Rep.  217  ;  S.  C,  7  Id.  275  ;  Brown  v.  The  Union  Ins.  COt 
4  Day's  Rep.  179;  Stewart  v.  "Warner,  1  Id.  142;  Swift's  Ev.  15,  16;  Starkie  v.  Woodward,  1 
Nott  &  M'Gord,  329,  note;  Groning  v.  Union  Ins,  Co.,  Id.  537;  Drayton  ads.  Wells,  Id.  409; 
Campbell  v.  Williamson,  2  Bay's  Rep.  237  ;  OucUUu  v.  Louisiana  Ins,  Co.,  5  Martin's  Lou.  Rep. 
pi.  S.)  464;  Blanque  V.  Peytavin,  4  Id,  458  j  Zeno  v.  The  Louisiana  Ins.  Co,,  2  Miller's  Lou. 
Bep,  533, 
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cide  judicially.  "  It  is  now  too  late,"  said  Lawrence,  J.,(l)  "to  examine  the 
practice  of  admitting  these  sentences  to  the  extent  to  which  they  have  been 
received,  supposing  that  practice  might  at  first  have  appeared  doubtful. 
On  the  authority  of  those  decisions  men  have  acted  for  a  long  series  of 
years,  and  entered  into  contracts  of  assurance  in  this  country,  with  a  knowl- 
edge of  such  decisions,  and  in  expectation  that  the  questions,  arising  out  of 
such  contracts,  to  which  the  decisions  are  applicable,  will  be  ruled  by  tkem." 

Upon  whom  conclusive. 

Such  a  sentence  of  condemnation  will  be  binding  on  the  rights  of  third 
persons,  as  well  as  on  the  parties  to  the  original  suit;  it  is  conclusive 
between  the  assured  and  the  underwriter,  with  respect  to  every  fact 
which  it  professes  to  decide.(2)  Thus,  when  it  proceeds  on  the  ground 
of  enemy's  property,  it  is  conclusive  that  the  property  belongs  to  enemies, 
not  only  for  the  immediate  purpose  of  such  a  sentence,  but  it  is  binding 
on  all  courts  and  against  all  persons.(3)  And  the  sentence  is  binding, 
whether  it  proceed  to  condemn  the  ship  expressly  as  being  enemy's  prop- 


So  also  in  Maryland,  formerly  (Gray  v.  Swan,  1  Har.  &  Johns.  142) ;  but  now  by  statute  such 
sentence  has  been  reduced  to  the  character  of  mere  prima  facie  evidence.  The  Maryland  Ins.  Co. 
and  Phoenix  Fire  Ins.  Co.  v.  Bathurst,  6  Gill  &  John.  Rep.  159. 

And  in  Pennsylvania,  the  same  doctrine  prevailed  for  a  time  as  in  England.  Dempsey  v.  Ins. 
Co.  of  Pennsylvania,  1  Binney's  Rep.  299,  note.  See  Brown  v.  Ins.  Co;  of  Pennsylvania,  4  Teates' 
Eep.  119.  But  .the  legislature  there,  likewise,  have  provided,  that  no  sentence  of  a  foreign  prize 
court,  shall  be  conclusive  of  any  facts,  save  the  actions  and  doings  of  the  court.  See  2  Starkie's 
Bv.  239,  note  1. 

In  New  York,  the  rule  is  now  well  established,  -that  although  the  sentence  of  condemnation  by  a 
foreign  court  of  admiralty,  is  conclusive  to  change  th  e  property,  yet  it  is  only  prima  facie  evidence 
of  the  facts  upon  which  it  purports  to  be  founded;  and  in  a  collateral  aotiou,  such  evidence. may 
be  rebutted  by  showing  that  no  such  facts  existed.  Vanderheuvel  v.  The  United  Ins.  Co.,  2 
Johns.  Oas.  451 ;  S.  C,  2  Caines'  Cas.  in  Err.  217 ;  New  Tork  Firemen  Ins.  Co.  v.  De  Wolf,  2 
Cowen's  Rep.  66 ;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  Rep.  64 ;  Eadohffe  v.  United  Ins.  Co.,  9 
Johns.  Rep.  211 ;  Johnston  v.  Ludlow,  3  Johns.  Cas.  481 ;  Laing  v.  United  Ins.  Co.,  Id.  487. 

The  doctrine  in  Virginia  is  the  same  as  in  New  Tork.  Bourke  v.  Granberry,  1  Gilmer's 
Eep.  16. 

(1)  In  Lothian  v.  Henderson,  3  B.  &  P.  524;  Barmg  v.  Clagett,  Id.  214.  See  1  Camp.  432. 
See  also  by  Tindal,  C.  J.,  in  Dalgleish  v.  Hodgson,  7  Bing.  504. 

(2)  Note  297. — The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  only  as  to  what  is  posi- 
tively affirmed  in  it,  and  not  of  that  which  can  merely  be  gathered  from  it  by  inference.  Fisher 
V.  Ogle,  1  Camp.  Rep.  418,  stated  in  the  next  preceding  note.  See,  also,  Horneyer  v.  Lushing- 
ton,  3  Id.  88,  89 ;  Roscoe  on  Bv.  103 ;  Dalgleish  v.  Hodgson,  7  Bing.  Rep.  495,  S.  P. 

And  the  court  must  look  to  the  judicative  part  of  it ;  for  it  will  not  be  evidence  of  what  is 
merely  stated  in  the  consideration  part.  Christie  v.  Secretan,  8  T.  R.  192 ;  2  Ev.  Poth.  355. 
See  Maryland  and  Phoenix  Ins.  Co.  v.  Bathurst,  5  GiU  ^  3.  159 ;  Robinson  et  al.  v.  Jones,  8 
Mass.  Rep.  536. 

Like  the  judgment  of  a  court  of  common  law,  it  is,  in  general,  conclusive  as  to  its  own  correct- 
ness and  the  facts  necessary  to  uphold  it  (see  anie,  notes  261,  262) ;  but  not  as  to  facts  without 
which  it  may  have  been  rightly, |)ronounced.     Maley  v.  Shattuck,  3  Cranch,  458,  488. 

(3)  Kindersley  y.  Chase,  2  Park  Ins.  (8.th  ed.)  743.  All  the  cases  on  this  subject  are  collected 
in  chap.  18  of  that  work.  See  also  Graham  v.  Maxwell,  2  Dow.  314;  Hamilton  v.  Dutch  B.  I. 
Co.,  3  Bro.  P.  C.  264;  Bernard!  v.  Motteux,  2  Doug.  675.    As  to  the  effect  of  an  admiralty  sen- 
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erty,  or  whether  such  a  ground  of  decision  can  only  be  collected  from 
other  parts  of  the  proceedings ;  and  this,  although  it  appear  on  the  face 
of  the  sentence  that  the  prize  court  arrived  at  the  conclusion  through  the 
medium  of  rules  of  evidence  and  rules  of  presumption,  established  only 
by  the  particular  ordinances  of  their  own  country,  and  not  admissible  on 
the  general  principles  recognized  by  our  la-w.(l) 

The  sentence  is  conclusive  evidence  of  the  points  upon  which  it  professes 
to  decide.(2)  Thus,  for  example,  if  it  proceeded  upon  the  ground  of  the 
property  not  being  neutral,  it  "is  conclusive  against  the  insured,  that  he 
has  not  complied  with  his  warranty.(3)  If  no  special  ground  is  stated,  and 
the  ship  is  condemned  generally  as  lawful  prize,  it  is  to  be  presumed  from 
the  condemnation,  as  no  other  cause  appears,  that  the  sentence  proceeded 
on  the  ground  of  the  property  belonging  to  an  enemy  ;(4:)  and  the  sentence, 


tence  of  acquittal,  see  Le  Caulx:  v.  Eden,  Doug.  605,  commented  on  in  Obichini  v.  Bligh,  8  Bing. 
341.  Wiien  an  admiralty  court  has  jurisdiction  of  the  original  matter,  it  has  juiisdiotion  of  every- 
thing necessarily  incidental,  as  the  amount  of  damage  or  the  like.  Id. ;  Faith  v.  Pearson,  2 
Marsh.  133 ;  Smart  v.  Wolff,  3  T.  R.  323. 

(1)  Bolton  V.  Gladstone,  5  Bast,  155 ;  Baring  v.  Royal  Exoh.  Abb.  Co.,  Id.  99. 

(2)  Christie  v.  Secretan,  8  T.  R.  196 ;  Fisher  v.  Ogle,  1  Camp.  418 ;  Everth  v.  Hannam,  2 
Marsh.  12;  Marshall  v.  Parker,  2  Camp.  10. 

(3)  Barzillai  y.  Lewis,  3  Doug.  126 ;  S.  C,  Park  Ins.  (8th  ed.),  125 ;  Barmg  v.  Clagett,  3 
B.  &  B.  201. 

(4)  Note  298.— See  Dalgleish  v.  Hodgson,  7  Bing.  Rep.  495. 

In  Pennsylvania,  where  the  question  was  whether  certain  property  was  American  conformably 
to  a  warranty  in  a  policy  of  insurance,  held,  that  inasmuch  as  the  libel  stated  contradictory  causes 
of  condemnation,  and  the  decree  was  general,  so  that  the  precise  grounds  of  it  could  not  be  ascer- 
tained, evidence  was  admissible  on  the  part  of  the  plaintiff,  to  show  that  the  property  was  Amer- 
ican :  and  it  distinctly  appearing  from  the  proof  that  such  was  the  character  of  the  property, 
Shippen,  J.,  said :  "  We  cannot  presume  that  the  judge  of  a  foreign  court  has  perjured  himself, 
by  declaring  that  property  to  be  French,  which  we  know  to  be  American ;  and  of  course  we  must 
assume  the  position,  that  his  decree  proceeded  upon  the  other  allegations  in  the  Ubel,"  viz:  those 
which  conceded  the  property  to  be  American.  Vassee  v.  Ball,  2  DaU.  Rep.  270,  275 ;  S.  C, 
2  Teates'  Rep.  178.     See  Croussilat  v.  Ball,  3  Id.  375. 

And  in  South  Carolina,  where  the  libel  alleged  one  ground  of  condemnation,  and  the  sentence 
another,  held,  that  it  was  such  a  case  of  ambiguity,,  as  to  afford  ground  for  opening  the  decree 
and  suffering  the  parties  to  go  into  evidence  on  both  sides.  Blacklock  v.  Stewart,  2  Bay's  Rep. 
363.     See  S.  P.,  Williamson  v.  Tunno,  Id.  388. 

The  same  doctrine  was  held  in  Maryland,  where  the  decree  was  ambiguous,  so  that  the  precise 
grounds  of  it  could  not  be  gathered  from  it.     Gray  v.  Swan,  1  Har.  &  Johns.  142. 

In  Massachusetts,  where  the  sentence,  after  alleging  a  rescue  from  the  possession  of  a  belUger- 
ent  captor,  proceeded  to  declare,  that  for  that  cause,  or  othenoise,  the  vessel  was  condemned, 
held,  that  the  assured  might  disprove  the  alleged  rescue,  and  that  the  sentence  was  no  more  than 
mere  prima  facie  evidence.  Robinson  v.  Jones,  8  Mass.  Rep.  536.  Not  so,  however,  where  the 
sentence,  after  stating  one  sufficient  cause  of  condemnation,  proceeded  to  condemn  the  vessel  for 
that  cause,  adding,  amd  for  other  sufficient  causes.  In  this  case,  the  sentence  was  held  conclusive 
against  the  insured  as  to  the  ground  specifically  set  forth.  Baxter  v.  The  New  England  Mar. 
Ins.  Co.,  6  Mass.  Rep.  277.    See  S.  C,  7  Id.  275. 

In  New  York,  we  have  already  seen  that  the  sentence  of  a  foreign  admiralty  court,  is  conclu- 
sive to  change  the  property,  but  is  only  prima  facie  to  affect  a  warranty  or  representation  in  a 
policy  of  insurance.  See  ante,  note  296.  And  where  the  libel  alleged  various  and  inconsistent 
causes  of  condemnation,  and  the  sentence  pronounced  the  vessel  as  forfeited  "  for  a  breach  of 


SEC.  Vl.]  Of  Proceedings  in  Foreign  Courts.  175 

in  sucli  a  case,  has  been  held  to  be  conclusive  evidence  that  the  property 
was  not  neutral.(l) 

"When  not  conclusive. 

The  sentence  of  condemnation  by  a  foreign  court  will  not  be  conclusive, 
however,  under  the  following  circumstances : 

Where  the  sentence  professes  to  be  made  on  particular  grounds,  which 
are  set  forth  in  the  sentence,  but  which  appear  not  to  warrant  the  con- 
demnation, the  sentence  will  not  be  conclusive  as  to  such  facts.(2)  Or  if 
the  sentence  has  not  decided  the  question  of  property,  nor  declared  whether 
it  be  neutral,  but  condemned  the  property  as  prize,  solely  on  the  ground 
that  the  ship  had  violated  an  ex  parte  ordinance,  to  which  the  neutral 
country  had  not  assented,  or  on  the  ground  of  a  foreign  ordinance  against 
the  law  of  nations ;  such  a  sentence,  though  conclusive  of  the  question  of 
prize  or  no  prize,  would  not  be  conclusive  of  the  fact,  whether  or  hot  the 
ship  were  neutral.(3) 


some  or  one  of  the  laws  relating  to  trade  and  navigation ;"  Spencer,  Senator,  regarded  it  as  equiv- 
alent to  saying  that  the  condemnation.was  for  some  cause  or  other,  and  consequently  proved 
nothing  as  between  the  insured  and  underwriter.  The  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  Rep. 
64,  '74.     And  see  per  Walworth,  Ch.,  Id.  69,  '70. 

If  the  court  acted,  as  in  this  last  case,  under  a  municipal  law,  and  the  condemnation  was  for  a 
breach  of  such  law,  the  sentence  would  be  no  evidence  as  to  a  warranty  against  illicit  trade,  un- 
less the  law  alleged  to  have  been  broken  be  proved.  The  sentence  itself  furnishes  no  evidence 
of  the  existence  of  such  law.  Id.  And  see  S.  C,  under  title  Francis  v.  Ocean  Ins.  Co.,  6  Cowen's 
Rep.  404,  in  Supreme  Court. 

(1)  Saloucci  V.  Woodmas,  3  Doug.  345 ;  S.  0.,  Park  Ins.  (8th  ed.),  '72'?.  See  8  T.  R.  444,  and 
Baring  v.  Clagett,  ui  swpra.  See  also  the  Judgment  of  Tindal,  C.  J.,  in  Dalgleish  v.  Hodgson,  7 
Bing.  504. 

Note  299.— S.  C,  3  Doug.  Rep.  345. 

The  contrary  has  been  expressly  held  in  South  Carolina  (see  Bailey  v.  South  Car.  Ins.  Co.,  1 
Nott  &  MoCord,  544,  note  6,  cited  in  the  next  note);  and  Nott,  J.,  after  reviewing  the  English 
cases,  came  to  the  conclusion  that  the  weight  of  authority  in  England  was  against  the  doctrine 
contained  in  Saloucci  v.  Woodmas,  cited  in  the  text.  Id.  546.  In  New  York,  also,  the  Court  of 
Errors  have  held  that  a  condemation  as  "  lawful  prize,"  afforded  no  judicial  inference  of  the  vessel 
being  enemy's  property,  as  there  may  be  other  just  causes  of  condemnation.  Goix  v.  Low,  2 
Johns.  Cas.  480.  And  the  reporter,  in  a  note  to  this  case,  says — "  Prom  the  cases  of  Pollard  v. 
Bell  (8  Term  Rep.  444),  Bird  v.  Appleton  (Id.  662),  and  Fisher  v.  Ogle  (1  Camp.  418),  it  seems 
now  to  be  the  opinion  of  the  English  courts  that  where  the  sentence  of  the  foreign  court  of  ad- 
miralty condemns  merely  as  "  good  and  lawful  prize,"  without  adverting  to  the  question  whether 
it  is  neutral  or  enemy's  property,  such  sentence  is  not  conclusive."    Id.  480,  note  a. 

(2)  Calvert  v.  Bovil,  1  T.  R.  523. 

Note  300.— S.  P.,  1  Starkie's  Ev.  24'7,  248,  (5th  Amer.  ed.) 

When  a  policy  of  insurance  of  a  vessel  contained  a  warranty  of  American  property,  held,  that 
a  condemnation  by  a  British  court,  proceeding  upon  the  ground  that  such  vessel  persisted  in  an 
intention  to  enter  a  blockaded  port,  did  not  falsify  the  warranty ;  merely  persisting  in  an  inten- 
tion to  enter,  unaccompanied  by  any  other  fact,  not  being  sufficient  to  forfeit  the  strictly  neutral 
character  of  the  vessel,  or  authorize  her  condemnation.  Otherwise,  however,  it  seems,  if  the 
condemnation  had  proceeded  upon  the  ground  of  an  attempt  to  enter,  after  knowledge  of  the 
blockade.    Fitzsimmons  v.  Newport  Ins.  Co.,  4  Cranch,  185 ;  Williamson  v.  Tunno,  2  Bay's  R.  388. 

(3)  Pollard  v.  Bell,  8  T.  R.  444;  Bird  v.  Appleton  Id.  572 ;  Baring  v.  Clagett,  ut  supra;  Bol- 
ton v.  Gladstone,  2  Taunt.  85,  95;  Dalgleish  v.  Hodgson,  aisMjp/'a;  Saluociy.  Johnson,  4  Doug.  224. 
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The  ground  alleged  in  the  sentence  is  presumed  to  be  that  on  wHcli  tlie 
conflscation  proceeded  ;(1)  but  the  sentence  of  a  foreign  court  of  admiralty 
is  not  conclusive  as  to  the  ground  of  condemnation,  if  there  be  any  ambi- 
guity as  to  what  the  ground  is.  It  must  not  be  collected  by  inference  only, 
or  left  in  uncertainty,  whether  the  ship  was  condemned  on  one  ground 
which  would  be  a  just  ground  of  condemnation  by  the  law  of  nations,  or 
on  another  ground  which  would  amount  only  to  a  breach  of  the  municipal 
regulations  of  the  condemning  country.(2) 

Where  court  not  d\ily  constituted. 

Sentences  of  condemnation  in  foreign  courts  of  prize  are  admissible  only 
where  such  courts  are  constituted  according  to  the  law  of  nations,  and 
exercise  their  functions  either  in  the  belligerent  country,  or  in  the  country 
of  a  co-belligerent  or  ally  in  the  war.(3)  It  has,  therefore,  been  deter- 
mined, that  a  sentence,  pronounced  by  the  authority  of  the  capturing 
power  within  the  dominions  of  a  neutral  country,  to  which  the  prize  may 
have  been  taken,  is  illegal,(4)  and,  consequently,  would  not  be  admissible 
evidence  to  falsify  the  warrant  of  the  neutrality. (5) 


.     Note  301.— Rosooe  on  Ev.  104 ;  2  Ev.  Poth.  355. 

If  the  ground  of  the  sentence  is  set  forth,  and  it  appear  that  the  condemnation  was  not  for  a 
.breach  of  the  law  of  nations,  it  will  not  be  considered  as  conclusive  or  binding  as  to  the  question 
of  neutraUty,  upon  the  courts  of  other  countries.  Ocean  In-  Co.  v.  Francis,  2  Wend.  Rep.  64, 
69,  per  the  chancellor.    See  S.  P.,  Campbell  v.  Williamson,  2  Bay's  Rep.  239. 

Where  a  vessel  was  condemned  for  resisting  by  force  an  attempt  to  search  her,  contrary  to  an 
ordinance  of  the  country  of  the  captors,  held,  that  as  such  resistance  was  no  violation  of  the  law 
of  nations,  the  condemnation  was  not  conclusive  evidence  on  the  question  of  neutrality.  Salucci 
V.  Johnson,  4  Doug.  Rep.  224.     And  see  Id.  p.  232,  233,  note  h. 

Other  exceptions  to  the  conclusiveness  of  foreign  admiralty  sentences  depend  upon  some  pe- 
culiar situation  between  the  assured  and  underwriter.  Thus,  where  the  foreign  sentences  relate 
to  property  warranted  American,  and  the  policy  contains  a  proviso  that  if  the  fact  be  called  in 
question,  it  shall  be  sufficient  for  the  assured  to  prove  it  in  any  pourt  of  the  United  States,  the 
sentence  is  only  prima  facie  evidence  to  falsify  the  warranty  is  such  cases.  The  Maryland  Ins. 
Co.  T.  Wood,  6  Cranch,  29;  Culbreath  v.  Gracy,  1  Wash.  C.  C.  Rep.  219;  S.  C,  1  Binn.  Rep. 
■296,  note ;  Calhoun  v.  The  Ins.  Co.  of  Pennsylvania,  1  Binn.  Rep.  293. 

A  foreign  admiralty  sentence  has  been  holden  inconclusive,  where  it  did  not  appear  that  any 
Ijbel  had  been  filed,  any  monition  issued,  or  any  hearing  had ;  and  the  court  strongly  intimate 
that  it  was  not  even  admissible.  Sawyer  v.  The  Maine  Fire  Ins.  Co.,  12  Mass.  Rep.  291.  See 
lalso,  Obichini  v.  Bligh,  8  Bing.  Rep.  331. 

(1)  Horneyer  v.  LusWngton,  3  Camp.  89 ;  Bernardi  v.  Motteux,  Doug.  581. 

(2)  By  Tindal,  C.  J.,  in  Dalgleish  v.  Hodgson,  7  Bing.  504;  Bernardi  v.  Motteux,  Doug.  581; 
Calvert  v.  Bovill,  1  T.  R.  523.  The  sentence  is  not  evidence  of  what  may  be  gathered  by  infer- 
,enoe.  Fisher  v.  Ogle,  1  Camp.  418. 

(3)  Oddy  V.  BoviU,  2  East,  473. 

(4)  Havelock  V.  Rocliwooda,  8  T.  R.  268.  Case  of  Flad  Owen,  Id.  270,  n. ;  1  Rob.  Adm.  Eep. 
135  ;  Donaldson  v.  Thoimpson,  1  Camp.  429.  The  practice  of  different  states  varies  on  the  ques- 
tion, whether  sejitenoes  in  rem  are  conclusive  upon  all  the  points  which  are  incidentally  disposed 
of  by  the  sentence,  and  of  .the  facts  and  allegations  on  which  they  jprofess  to  be  founded.  See 
Stury  on  the  .Conflict  of  Laws,  p.  496. 

(6)  Note  302. — Every  foreign  admiralty  sentence  must  depend  for  its  operation,  upon  the  ju- 
risdiction of  the  court  pFonouucing  it.    And  all  the  cases  agree,  that  where  the  doctrine  as  to 
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the  conclusiveness  of  these  sentences  prevails,  it  must  be  understood  with  the  above  qualifi- 
cation. If  jurisdiction  be  -wantiiiig,  all  is  wanting,  and  the  whole  proceeding  will  be  regarded  as 
utterly  null  and  void.  Nor  is  there  any  question,  that  upon  both  principle  and  authority,  the 
court,  before  whom  such  sentence  is  sought  to  be  used,  has  the  right  of  examining  freely  into  the 
matter,  and  deciding  whether  the  foreign  tribunal  which  pronounced  the  sentence  had  jurisdic- 
tion or  not.  See  Rose  v.  Himely,  4  Cranch,  241,  268,  et  seq. ;  Story's  Confl.  of  Laws,  492,  et  seq. ; 
Cherriot  v.  Poussat,  3  Binn.  Rep.  220 ;  The  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  Rep.  64;  S.  C, 
6  Cowen's  Rep.  404;  Hudson  v.  Guestier,  4  Cranch,  293;  4  Cowen's  Rep.  523,  524,  note ;  2  Ev. 
Poth.  355 ;  La  Nereyda,  8  Wheat.  Rep.  108,  168 ;  Thomas  v.  Southard,  2  Dana's  Rep.  475, 
482,  483. 

1st.  Jurisdiction  may  depend  upon  the  state  of  the  res,  on  which  the  sentence  was  designed  to 
operate.  Thus,  if  by  any  means  whatever,  a  prize  court  should  be  induced  to  condemn,  as  prize 
of  war,  a  vessel  which  was  never  captured,  it  could  not  be  contended  that  such  condemnation 
would  change  the  property.  Rose  v.  Himely,  supra,  per  Marshall,  C.  J. ;  Story's  Confl.  of 
Laws,  494.  So,  if  the  possession  of  the  res,  should  be  actually  lost  by  the  captor,  as  by  recap- 
ture, escape,  or  voluntary  discharge,  the  prize  courts  of  the  captor  would  thereby  lose  jurisdic- 
tion. 1  Kent's  Comm,  359  (2d  ed.) ;  Hudson  v.  Guestier,  4  Cranch^  293  ;  Jenkins  v.  Putnam,  1 
Bay's  Rep.  8,  10.  But  the  possession  of  the  captor  in  a  neutral  port,  the  port  of  an  ally,  or  of  a 
nation  under  the  control  of  the  sovereign  of  the  captor,  is  the  possession  of  such  sovereign,  and 
the  res,  though  remaining  there,  are  within  the  jurisdiction  of  the  courts  of  the  captor.  1  Kent's 
Comm.  358,  359,  Id.  104;  Hudson  v.  Guestier,  supra;  Williams  v.  Armroyd,  1  Cranch,  432; 
The  Henriok  &  Maria,  4  Rob.  Adm.  Rep.  43;  6  Id.  138,  note;  Cherriot  v.  Poussat,  3  Binn. 
Rep.  220 ;  Page  v.  Lennox,  15  John.  Rep.  172 ;  Sheaflf  v.  Seventy  Hogsheads,  Bee's  Adm. 
Rep.  163.    But  see  Wheelwright  v.  Depeyster,  1  John.  Rep.  471. 

2.  The  jurisdiction  of  a  foreign  admiralty  court,  may  depend  upon  its  national  character.  Thus, 
the  prize  court  of  an  ally  of  the  captor  has  no  right  to  condemn  (1  Kent's  Comm.  103  (2d  ed.); 
and  a  fortiori,  the  court  of  a  neutral  cannot. 

3d.  The  jurisdiction  may,  also,  depend  upon  the  place  where  the  court  sits.  Thus,  the  prize 
court  of  the  captor  cannot  act  in  a  neutral  territory,  and  if  it  do  so,  its  proceedings  will  be 
deemed  unauthorized  and  void.  Glass  v.  The  Sloop  Betsey,  3  DaU.  Rep.  6 ;  1  Kent's  Comm. 
103  (2d  ed.)  and  the  cases  there  cited.  See  also,  the  oases  cited  in  the  text.  But  the  prize  court 
of  the  captor  may  sit  in  the  territory  of  an  ally.     1  Kent's  Comm.  1 03  (2d  ed.). 

4th.  Jurisdiction  may  also  depend  upon  the  manner  in  which  the  court  is  constituted.  Thus, 
where  a  condemnation  was  pronounced  by  a  pretended  court  of  admiralty  at  Galveztown,  consti- 
tuted by  Commodore  Aury,  under  the  alleged  authority  of  the  Mexican  republic,  the  Supreme 
Court  of  the  United  States  said,  that  "it  did  not  recognize  the  existence  of  any  court  of  admi- 
ralty sitting  at  Galveztown,  with  authority  to  adjudicate  on  captures ;  nor  had  the  government 
of  the  United  States  hitherto  acknowledged  the  existence  of  any  Mexican  republic  or  state,  at  war 
with  Spain ;  so  that  the  court  could  not  consider  as  legal,  any  acts  done  under  the  flag  and  com- 
mission of  such  repubhc  or  state.  The  Nueva  Anna  and  Liebre,  6  Wheat.  Rep.  193.  "  I  admit," 
says  Washington,  J.,  in  Snell  v.  Faussatt  (1  Wash.  C.  C.  Rep.  271,  274),  "  that,  where  we  flnd  a 
condemnation  by  a  foreign  court,  of  the  origin  of  which  we  are  not  informed,  we  ought  to  pre- 
sume it  a  legitimate  tribunal.  But,  when  the  source  of  its  authority  and  constitution  is  stated, 
we  ought  to  examine  it,  and  if  it  be  contrary  to  the  usual  mode  of  constituting  courts,  it  shifts 
the  burden  of  proof  upon  the  party  who  would  support  the  condemnation ;  particularly,  as  it  is 
more  easy  to  prove  the  legitimacy  of  the  court  than  to  disprove  it.  We  know  that  the  appoint- 
ment of  courts  is,  in  all  civilized  countries,  by  the  sovereign  power.  This,  however,  may  be 
lodged  by  the  sovereign,  in  a  subordinate  civil  ofBcer;  nay,  in  a  military  commander,  if  the  sov- 
ereign so  chooses.  But  this  latter  mode  is  so  unusual,  that  when  we  hear  of  a  court  being  con- 
stituted by  a  military  commander,  and  particularly  where  it  is  not  clear  that  he  was,  at  the  time, 
commander  in  chief,  it  destroys  the  presumption  of  its  legality,  so  as  to  require  the  party  who 
would  support  the  condemnation,  to  show  that  the  court  was  instituted  by  lawful  authority. 
S.  C,  3  Bum.  Rep.  239,  note. 

"But  even  where  the  authority  of  the  court  has  clearly  emanated  from  the  sovereign  power  of 
the  nation,  it  is  going  too  far  to  say,  that  its  jurisdiction  cannot  be  questioned.  All  nations  are 
on  an  equality.    If  any  one,  then,  should  undertake  to  erect  a  jurisdiction  in  manifest  violation 
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Foreign  sentences  concerning  marriage,  &c. 

Mucli  controversy  has  existed  among  writers  on  general  law,  as  to  the 
point  whether  foreign  sentences  affecting  the  general  capacity  of  persons, 
or  sentences  concerning  marriage  or  divorce,  ought  to  he  conclusive.  The 
sentence  of  a  foreign  court  of  competent  jurisdiction,  directly  establishing 
a  marriage  in  that  country,  would  be  conclusive  in  any  of  our  courts  on 
the  validity  of  the  marriage. (1)    And  it  seems  that  a  sentence  of  nullity 


of  justice,  general  oonvenienee,  and  long  established  principles,  is  this  to  be  submitted  to  ?  Sup- 
pose a  belligerent  should  direct  its  officers  to  hold  a  prize  court  within  the  dominions  of  a  neutral, 
without  that  neutral's  consent;  can  it  be  dbubtedj  whether  the  jurisdiction  of  such  a  court  may 
be:  called  in  question  ?  But,  it  is  answered,  that  it  is  the  business  of  the  government,  and  not  of 
courts  of  justice,  to  seek  redress  in  case  of  these  irregular  acts  of  sovereigns.  This  answer  does 
not  appear  satisfactory.  Goyernments  may  certainly  interfere  with  great  propriety.  But  what 
are  the  courts  to  do,  when  the  subject  is  brought  before  them  in  the  courts  of  the  administration 
of  justice  1  They  cannot  refuse  to  decide,  and  have  no  rule  to  govern  their  decisions,  but  the  law 
of  nations.''     Cherriot  v.  Foussat,  3  Binn.  liep.  220,  251. 

It  may  be  well  to  add,  before  concluding  our  notes  upon  foreign  admiralty  sentences,  that  an 
appeal  from  a  sentence  prevents  it  from  having  the  force  of  res  judicata,  and  consequently,  while 
such  appeal  remains  undetermined,  the  sentence  will  prove  nothing.  Zino  v.  The  Louisiana  Ins. 
Co.,  6  Martin's  Lou.  Eep.  (N.  S.)  62.  So,  if  the  sentence  or  decree  shall  have  been  reversed,  it  i* 
no  evidence  of  the  cause  of  condemnation.  Dorr  v.  The  Union  Ins.  Co.,  8  Mass.  Bep.  494 ; 
Cleveland  v.  The  Union  Ins.  Co.,  Id.  308,  320. 

There  is  no  distinction  between  a  sentence  of  condemnation  and  a  sentence  of  acquittal,  as  it 
respects  the  principle  of  res  adjudicata.  The  latter  is  just  as  conclusive  that  the  alleged  cause 
of  condemnation  did  not  exist,  as  the  former  is  that  it  did.  Gelston  v.  Hoyt,  13  John  Rep.  561. 
See  S.  C,  3  "Wheat.  246;  The  Bennett,  1  Dodson's  Rep.  175,  180 ;  Story's  Confl.  of  Laws,  503. 

(1)  By  Lord  Hardwicke,  C,  in  Roach  v.  Garvan,  1  Ves.  sen.  159. 

Note  303. — As  to  foreign  sentences;  confirming  marriages  or  granting  divorces,  if  fairly  ob- 
tained, and  pronounced  by  competent  tribunals  in  regard  to  persons  within  the  jurisdiction,  there 
is  great  reason  to  "hold,  says  Mr.  Justice  Story,  that  they  ought  to  have  universal  conclusiveness. 
Story's  Confl.  of  Laws,  497.  The  case  cited  in  the  text,  was  where  the  validity  of  a  marriage  in 
Prance  was  asserted  to  have  been  established  by  the  sentence  of  a  court  in  France,  having  proper 
jurisdiction;  and  Lord  Hardwicke  is  reported  to  have  said :  "It  is  conclusive,  whether  in  a  for- 
eign court  or  not,  from  the  law  of  nations  in  such  cases ;  otherwise,  the  rights  of  mankind  would 
be  very  precarious."  As  early  as'  the  reign  of  Charles  n.  Lord  Chancellor  Nottingham  main- 
tained, in  the  House  of  Lords,  that  a  foreign  decree  of  divorce,  in  the  case  of  a  foreign  marriage, 
was  conclusive,  and  could  not  be  opened,  or  the  merits  re-examined.  For,  "  it  is  against  the  law 
of  nations  not  to  give  credit  to  the  judgment  and  sentences  of  foreign  countries,  till  they  be  re- 
versed by  the  law,  and  according  to  the  form  of  those  countries  wherein  they  were  given.  For, 
what  right  hath  one  kingdom  to  reverse  the  judgment  of  another?  And  what  confusion  would' 
follow  in  Christendom,  if  they  should  serve  us  so  abroad,  and  give  no  credit  to  our  sentences." 
He- referred  to  Wier's  Case  (5  Jac),  wherein  a  judgment  in  debt  having  been  rendered  in  Hol- 
land, against  an  Englishman,  he  fled  ftom  execution  to  England,  and  the  judgment  being  certified, 
the  defendant  was  imprisoned  in  the  admiralty  for  the  debt,  and  the  Kind's  Bench  upon  habeas 
corpus  held  the  imprisonment  lawful,  and  that  "  it  was  by  the  law  of  nations,  that  the  justice  of 
one  nation  should  be  aiding  to  the  justice  of  another  nation,  and  the  one  to  execute  the  judg- 
ments of  the  other.''  Note  to  Kennedy  v.  Caasilis,  2  Swanst  Rep.  342,  314,  et  seq. ;  1  Rol.  Abr. 
530,  pi.  12  ;  2  Kent's  Coram.  119;  Story's  Confl;  of  Laws,  497,  496: 

On  the  other  hand.  Lord  Stowell,  in  a  case  helore  him,  in  which  the  validity  of  a  foreign  sen- 
tence of  divorce  was  set  up,  by  way  of  bar  to  proceedings  in  the  English  ecclesiastical  courts, 
between  the  same  parties,  observed :  "  Something  has  been  said  on  the  doctrine  of  law,  regard- 
ing the  respect  due  to  foreign  judgments ;  and,  undoubtedly,  a  sentence  of  separation,  in  a  proper 
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Oflurt,  for  adultery,  would  be  entitled  to  credit  and  attention  in  this  court;  but  I  think  the  con- 
clusion is  carried  too  far,  when  it  is  said,  that  a  sentence  of  nullity  of  marriage  is  necessarily  and 
universally  binding  in  other  countries.  Adultery  and  its  proofs  are  nearly  the  same  in  all  coun- 
tries. The  validity  of  marriage,  however,  must  depend,  in  a  great  degree,  on  the  local  regula- 
tions of  the  country  where  it  is  celebrated.  A  sentence  of  nullity  of  marriage,  therefore,  in  the 
country  where  it  was  solemnized,  would  carry  with  it  great  authority  in  this  country ;  but  I  am 
not  prepared  to  say,  that  a  judgment  of  a  third  country  on  the  validity  of  a  marriage,  not  within 
its  territories,  nor  had  between  subjects  of  that  country,  would  be  universally  binding.  For  in- 
stance, the  marriage  alleged  by  the  husband,  is  a  French  marriage ;  a  French  judgment  on  that 
marriage  would  have  been  of  considerable  weight ;  but  it  does  not  follow  that  the  judgment  of  a 
court  at  Brussels,  on  a  marriage  in  France,  would  have  the  same  authority,  much  less  on  a  mar- 
riage celebrated  here  in  Bogland.  Had  there  been  a  sentence  against  the  wife  for  adultery  in 
Brabant,  it  might  have  prevented  her  from  proceeding  with  any  effect  here ;  but  no  such  sentence 
anywhere  appears.  Sinclair  v.  Sinclair,  1  fiagg.  Consist.  Rep.  297.  See,  also,  Scrimshire  v. 
Scrimshire,  2  Id.  397,  410;  Story's  Confl.  of  Laws,  49S,  499.  {Contra,,  19  Ala.  499  ;  14  N.  Hanip. 
380;  Connelly  v.  Connelly,  2  Bng.  Law  &  Eq.  570;   12  Barb.  640.) 

Indeed  it  may  be  stated  as  the  general  result  of  the  English  cases,  ttot  the  courts  there  are  not 
disposed  to  regard  any  foreign  sentence,  dissolving  an  English  marriage,  as  valid.  For  the 
authorities  in  support  of  this  position,  and  the  reasoning  by  which  it  is  sustained,  the  reader  is 
referred  to  Story's  Conflict  of  Laws,  186,  et  seq. ;  Id.  499  ;  Lolly's  Case,  1  Uuss.  &  Kyan's  Cas. 
236 ;  Tovey  v.  Lindsay,  1  Dow's  Rep.  117 ;  M'Oarty  v.  De  Caixl,  3  Hdgg.  Ecclfes.  Rep:  642, 
note;  2  Kent's  Oomm.  116,  117  (2d  ed.) 

It  is  otherwise,  however,  in  Scotland.  Story's  Conflict  of  Laws,  178,  et  seq. ;  Id.  499 ;  Gril  v. 
Dickenson,  20  Eng.  Law.  &  Eq.  1. 

In  this  country,  we  find  but  few  decisions  directly  pertinent  to  the  subject  under  consider- 
ation. The  Massachusetts  and  New  York  courts  furnish  tis  with  some  cases,  from  which  it 
appears,  that  so  far  as  our  law  has  been  declared,  it  does  not  differ  much  from  that  of  Scot- 
land. In  the  former  state,  where  a  marriage  celebrated  in  Massachusetts  had  been  dissolved 
in  Vermont,  upon  a  suit  by  the  husband  for  a  divorce,  for  tL(e  cause  of  extreme  cruelty  of 
his  wife  (a  caase  inadmissible  by  the  laws  of  Massachusetts  to  dissolve  a  marriage),  it  appearing 
that  the  parties  had  not,  at  thetime,  any  permanent  domicil  in  Vermont,  but  that  the  husband 
had  gone  there  for  the  purpose  of  obtaining  a  divorce;  the  divorce  was  held  a,  mere  nullity, 
on  the  ground  that  there  was  no  real  change  of  domiolL  "  If,"  said  the  court,  "  we  were  to  give 
effect  to  this  decree,  we  should  permit  another  state  to  govern  our  citizens  in'  direct  contra- 
vention of  our  own  statutes ;  and  this  can  be  required  by  no  rule  of  comity.''  Inhabitants  of 
Hanover  v.  Turner,  14  Mass.  Rep.  227,  231.  See  also,  Barber  v.  Root,  10  Id.  265,  266.  In  an- 
other case,  the  question  was  brought  before  the  court  whether  a  Massaoliusetts  marriage  could 
be  dissolved  by  a  decree  of  divorce  made  in  Vermont,  both  parties  being  at  the  time  bona  fide 
domiciled  in  the  latter  state,  and  the  cause  of  divorce  being  such  as  would  authorize  a  divorce  a 
vinculo  in  Massachusetts.  Tlie  court  decided  in  the  affirmative,  holding  that  the  law  of  the  actual 
domicil  must  regulate  the  right.  The  reasoning  of  the  court  was  substantially  this  :  regulations 
on  the  subject  of  marriage  and  divorce  are  rather  parts  of  the  criminal  than  the  civil  code ;  and 
apply  not  so  much  to  the  contract  between  the  individuals  as  to  the  personal  relations  resulting 
from  it,  and  the  relative  duties  of  the  parties,  their  conduct  and  standing  in  the  society  of  which 
they  are  members ;  and  those  are  regulated  with  a  view  principally  to  the  public  order  and 
economy,  the  promotion  of  good  morals,  and  the  happiness  of  commnnity.  The  lex  loci,  therefore, 
by  which  the  conduct  of  married  persons  is  to  be  regulated,  and  their  relative  duties  are  to  be 
determined,  and  by  which  the  relation  itself  is  to  be,  in  certain  cases,  annulled,  must  always  be 
referred  to  the  place  where  it  subsists  for  the  time,  and  not  to  tlie  one  where  it  was  entered  into. 
Barber  v.  Root,  svpra.  For  other  cases,  remotely  bearing  on  this  subject  in  Massachusetts,  see 
Hopkins  v.  Hopkins,  3  Mass.  Rep.  158 ;  Carter  v.  Carter,  Id.  268 ;  Richardson  v.  Richardson,  2 
Id.  153  ;  Harteau  v.  Harteau,  14  Pick.  Rep.  181. 

The  New  York  doctrine  eoiuoides  in  effect  with  that  of  Mass.^chusetts.  Accordingly,  whore  a 
marriage  celebrated  in  the  former  state,  was  dissolved  by  a  Vermont  decree,  made  on  the  appli- 
cation of  the  wife,  for  a  cause  not  recognized  by  the  laws  of  New  York,  the  husband  still  re- 
maining domiciled  in  New  York,  the  Supreme  Court  refused  to  carry  the  decree  into  effect  as  it 
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of  marriage,  pronounced  in  the  country  where  the  marriage  was  solemnized, 
would,  at  least,  carry  with  it  great  authority  in  this  country .(1)  But  a 
judgment  of  a  third  country,  upon  the  validity  of  a  marriage  which  had 
not  taken  place  within  its  territory,  nor  between  the  subjects  of  that  coun- 
try, though  admissible,  would  not  have  the  like  authority.(2) 

The  weight  of  authority  in  our  courts  is  against  the  doctrine  which 
gives  validity  to  a  foreign  sentence  of  divorce,  in  the  case  of  an  English 
marriage  between  English  subjects.(3)  A  foreign  sentence  of  divorce,  in 
such  cases,  is  not  allowed  by  our  courts  to  be  valid,  on  the  ground  that  it 
is  not  just  that  one  party  should  be  able  to  dissolve  a  contract  by  means 
of  a  law  different  from  that  under  which  it  was  formed,  and  by  which  the 
other  party  understood  it  to  be  governed. 

Sentences  in  criminal  cases. 

On  a  criminal  charge  (as,  for  a  murder  committed  in  a  foreign  country, 
but  indictable  here),  an  acquittal  in  that  country  may  be  pleaded  here  in 
bar  to  an  indictment  for  the  same  offence.  But  if  the  foreign  court  had 
no  jurisdiction  in  the  case,  or  if  the  proceedings  were  instituted  for  the 
purpose  of  defeating  justice,  and  in  fraud  of  the  rightful  sovereignty,  this 


regarded  alimony,  notwithstanding  the  husband  appeared  in  the  cause,  upon  the  ground  that 
there  being  no  ionafide  change  of  domioil  of  the  parties,  that  it  was  an  attempt  fraudulently  to 
evade  the  operation  of  the  laws  of  New  York.  Jackson  v.  Jackson,  1  Johns.  Rep.  424.  The 
court,  however,  abstained  from  any  opinion  as  to  the  effect  of  the  divorce  so  obtained.  In  a  sub- 
sequent case,  where  the  marriage  took  place  in  Connecticut,  and  the  husband  afterwards  went  to 
Termont  and  obtained  a  divorce  against  his  wife,  who  never  resided  there,  and  never  appeared 
in  the  suit ;  held,  that  the  decree  of  divorce  was  invalid,  being  infraudem  hgis  of  the  state  where 
the  parties  were  married  and  had  their  domicil.  It  was  further  held,  that  the  courts  of  Termont 
could  not  possess  a  proper  jurisdiction  of  the  case,  both  parties  not  being  within  the  state,  and 
the  wife  not  having  had  personal  notice  of  the  suit.  Borden  v.  Fitch,  15  Johns.  Bep.  121. 
What  would  be  the  effect  of  a  marriage  in  Connecticut,  a  subsequent  bona  fide  change  of  domicil 
to  New  York,  and  then  a  divorce  in  the  former  state,  both  parties  appearmg  in  the  suit,  remains 
undecided.  PawUng  v.  Bird's  Bx'rs,  13  Johns.  Kep.  192.  See  Bradshaw  v.  Heath,  13  Wend 
401.  This  subject  in  respect  to  divorces,  as  among  the  neighboring  states,  is  more  fully  consid- 
ered, ante,  note  291. 

(1)  Sinclair  v.  Sinclair,  1  Hagg.  Con.  297.  It  seems  that  it  would  be  conclusive,  from  Oottmg. 
ton's  Case,  2  Swaust.  326,  n. ;  S.  C,  cit.  by  Lord  Hardwioke,  C,  in  Boucher  v.  LaWson,  Ca.  temp. 
Hard.  89. 

(2)  Sinclair  v.  Sinclair,  1  Hagg.  Con.  297 ;  Scrimshire  v.  Serimshire,  2  Hagg.  Con.  397. 

(3)  By  the  twelve  judges,  in  LoUey's  Case,  R.  &  R.  Cr.  C.  237  ;  Tovey  v.  Lindsay,  1  Dow,  124 ; 
in  which  the  opinions  of  Lord  Eldon,  C,  and  Lord  Redesdale,  M.  R..  appear  to  have  coincided 
with  that  of  the  judges.  M'Carlhy  v.  De  Caix,  cit.  3  Hagg.  Ecc.  R.  642,  u.  In  the  case  of  Con. 
way  v.  Beazley  (Id.  639),  the  opinion  of  the  Ecclesiastical  Court  was  intimated,  that  an  English 
marriage  might  be  avoided  by  a  Scotch  divorce,  if  the  parties  were  bona  fide  domiciled  in  Scot- 
land. The  Scottish  divorce  in  that  case  was  avoided,  on  the  express  ground  that  there  was  no 
bona  fide  change  of  domicil.  In  Warrender  v.  Warrender  (9  Bligh,  89),  it  was  decided  that,  by 
the  law  of  Scotland,  parties  married  in  England,  but  domiciled  in  Scotland,  may  be  divorced  by 
court  of  that  country.  The  reader  will  find  this  subject  very  fully  discussed  by  foreign  jurists. 
2  Kent.  Comm.  92;  Story  on  the  Conflict  of  Laws,  p.  499,  §§  200—230. 
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matter  might  be  pleaded  in  reply,  and,  if  proved,  would  make  the  acquit- 
tal inoperative  and  void.(l) 

Effect  of  foreign  judgment  when  sued  upon. 

Some  difference  of  opinion  appears  to  have  prevailed  in  the  English 
courts  respecting  the  effect  of  a  foreign  judgment  in  an  action  brought 
directly  upon  it.  It  is  clearly  established,  that  in  such  cases  a  foreign 
j  udgment  is  prima  facie  evidence  to  sustain  the  action.(2)  It  is  settled 
also,  that  the  sentence  or  judgment  of  a  court  in  a  foreign  country,  will  be 
assumed  to  be  in  accordance  with  the  law  of  that  country,  at  least  until 
the  contrary  is  distinctly  proved  ;(3)  but  there  has  been  a  question,  whether 
it  is  to  be  deemed  conclusive,  or,  if  not  conclusive,  to  what  extent  and  in 
what  manner  the  original  merits  can  be  properly  inquired  into.  "  Great 
doubts  have  formerly  existed,"  said  Tindal,  C.  J.,(4)  "  and  some  degree  of 
doubt  still  exists,  whether  a  judgment  so  recovered  is  conclusive  between  the 
parties,  or  whether  the  matter  may  be  opened  and  agitated  in  this  country." 

How  far  considered  conclusive. 
It  seems  to  have  been  the  opinion  of  Lord  Nottingham,  C.,(5)  Lord 


(1)  Hutchinson's  Case,  cited  1  Show.  6 ;  also  in  2  Str.  733 ;  Roche's  Case,  1  Lea.  160 ;  B. 
N.  P.  245. 

Note  304. — So,  Hubenis  lays  down  the-  rule,  that  it  is  unlawful  for  the  magistrates  of  another 
commonwealth  to  prosecute,  or  suffer  to  be  prosecuted,  a  second  time,  one  who  has  been 
absolved  or  pardoned,  although  without  a  sufficient  reason  ;  provided,  however,  that  no  evident 
danger  or  inconvenience  result  from  giving  effect  to  the  foreign  proceedings,  to  the  government 
where  the  second  prosecution  is  instituted.  2  Huberus,  b.  1,  tit.  3,  p.  26.  In  order  to  illus- 
trate the  qualification  to  this  rule,  a  case  is  put  of  a  defendant  acquitted  in  Transylvania  for  a 
murder  committed  in  Friezeland,  it  distinctly  appearing  that  the  acquittal  was  obtained  to  elude 
the  jurisdiction  of  the  government  where  the  crime  was  perpetrated.  If  the  illustration  given, 
therefore,  is  to  be  understood  as  defining  the  extent  to  which  the  rule  is  to  be  qualified,  it  would 
appear  that  a  foreign  acquittal  should  be  regarded  as  conclusive,  except  where  the  proceedings 
were  without  jurisdiction,  or  where  they  were  instituted  in  fraud  of  the  rightful  sovereignty,  or 
with  a  view  of  evading  justice.  And  such  we  apprehend  to  be  the  true  doctrine.  See  Car.  Law 
Journal,  463;  3  DaU.  Eep.  312,  note.     The  same  rule,  it  is  said,  is  applicable  to  civil  cases.     Id. 

The  conviction  of  an  infamous  crime  in  a  foreign  country,  has  been  deemed,  in  Maryland,  to 
render  the  person  convicted  incompetent  as  a  witness  there,  provided  it  be  shown  that  the 
offence  would  disqualify  at  common  law,  or  by  some  statute  of  the  country  where  the  conviction 
occurred.  State  v.  Ridgley,  2  Harris  &  M'Henry,  120  ;  Clarice's  Lessee  v.  HaU,  Id.  378  ;  Cole's 
Lessee  v.  Cole,  1  Har.  &  Johns.  572. 

Not  so,  however,  in  North  Carolina,  or  in  Massachusetts;  and  in  the  latter,  even  a  conviction 
in  a  neighboring  state  has  been  held  not  to  render  a  witness  incompetent.  Commonwealth  v. 
Green,  17  Mass.  Eep.  515.  But  such  conviction  has  been  received  to  affect  the  witness's  credi- 
bility. State  V.  Candler,  3  Hawks'  Eep.  393;  Commonwealth  v.  Knapp,  9  Pick.  Eep.  496, 
511,  512. 

(2)  See  Philips  v.  Hunter,  2  H.  Bl.  410 ;  Sinclair  v.  Fraser,  Doug.  6,  n. ;  Hall  v.  Odber,  11 
East,  124. 

(3)  Becquet  y.  M'Oarthy,  2  B.  &  Ad.  957  ;  Alivon  v.  Fumival,  1  C,  M.  &  E.  293. 

(4)  In  Smith  v.  Nicolls,  5  N.  C.  221. 

(5)  In  Gold  V.  Canham,  cit.  in  Kennedy  v.  Cassilis  (Earl),  2  Swanst.  325. 
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Hardwicke,  0.,(1)  Lord  KenyoD,  C.  J.,{2)  and  Lord  Ellenborough,  G.  J.,(3) 
tliat  foreign  judgments  are  conclusive  as  to  the  merits,  in  actions  brought 
upon  them.  But  Lord  Mansfield,  C.  J.,(4)  Byre,  C.  B.,(5)  and  Buller,  J.,(6) 
appears  to  have  expressed  a  contrary  opinion.  In  the  cases  in  which  their 
opinions  were  delivered,  it  does  not  appear  to  have  been  necessary  to  decide 
the  express  point  under  consideration.{7) 

The  modern  authorities  seem  to  be  divided. 

In  the  case  of  Martin  agt.  Nicolls,(8)  in  equity,  Shadwell,  V,  C,  after 
an  examination  of  the  authorities,  held  that  a  bill  for  a  discovery  and  a 
commission  to  examine  witnesses  in  Antigua,  in  aid  of  the  plaintiff's  de- 
fence to  an  action  brought  on  a  foreign  judgment  in  this  country,  was 
demurrable,  on  the  ground  that  a  foreign  judgment  is  not  examinable  by 
tljc  courts  of  Westminster  Hall. 

In  the  case  of  Houlditch  agt.  The  Marquis  of  Donegal, (9)  before  the 
House  of  Lords,  Lord  Brougham,  C,  referring  to  the  case  of  Martin  agt. 
Nicolls,  expressed  a  different  opinion  from  the  vice-chancellor,  and  said 
he  thought  that  case  ill  decided,  and  that  if  it  came  before  him  he  could 
not  af&rm  that  judgment  on  the  ground  on  which  it  then  stood.  "  One 
question,"  said  the  Lord  Chancellor,  "  which  arises  in  this  case  (Houlditch 
agt.  The  Marquis  of  Donegal),  and  which  has  been  made  a  point  on  both 
sides,  is  one  which  has  been  raised  in  some  of  our  courts,  in  which  there 


(1)  In  Boucher  v.  LawsoD,  Ca.  temp.  Hard.  89.  See  also  Eoaeh  ir.  Garvan,  1  Tes.  sen.  15T. 
But  see  Isquierdo  v.  Forbes,  eit.  by  Lord  Mansfield,  C.  J.,  1  Boug.  6,  -where  Lord  Hardwicke, 
C,  ia  said  to  have  thought  himself  entitled,  upon  a  biU  in  diancery  founded  upon  »  decree  of 
one  of  the  courts  of  great  sessions  in  Wales  which  had  been  conflrined  by  the  House  of  Lords  on 
appeal,  to  examine  into  the  justice  of  the  decision  of  the  Xiivds,  because  the  oiiginail  decree  was 
clearly  liable  to  be  examined. 

(2)  In  Galbraith  v.  Neville,  Doug:  5,  n.,  expressing  doubts  concerning  the  doctrine  laid  down 
in  "Walker  v.  Witter,  Doug.  1.  The  court  refused  a  new  trial,  on  the  gT<>und  that  the  judgment 
was,  at  all  events,  prima  facie  evidence.     See  also  Guinaess  v.  CaiToll,  1  B.  &  Ad.  ,46i9. 

(3)  In  Tarleton  v.  Tarleton,  4  M.  &  S.  21. 

(4)  .In  Walker  v.  Witter,  id  sii^rft;  and  Herbert  y.  Cook,  Wila.  36,  n.  The  observations  were 
merely  incidental. 

(5)  In  Philips  V.  Hunter,  2  H.  Bl.  410.  The  opinion  of  the  l<»-d  chief  baron  is  very  full  upon 
this  point,  and  on  such  a  question  is  of  great  weight. 

(6)  In  Galbraith  v.  Neville,  Doug.  5,  n.,  relying  upon  tlie  decision  of  the  House  of  Lords  in 
Sinclair  v.  Fraser,  Id.;  S.  C,  20  How.  St.  Tr.  468.  In  that  case  it  was  declared  by  the  House 
of  Lords,  "  That  the  judgment  of  the  Supreme  Court  of  Jamaica  ought  to  be  received  as  eyi- 
dsuce  pri/ma  facie  of  the  debt,  and  that  it  lies  upon  the  defendant  to  iwpeach  the  justice  thereof, 
or  to  sho*  the  same  to  have  been  irregularly  or  unduly  obtained."  Perhaps  in  Arnott  v.  Bed- 
fern,  3  Bing.  353,  and  Guinness  v.  Carroll,  1  B.  &  Ad.  463,  the  court  may  be  thought  to  have 
considered  foreign  judgments  not  conclusive.  See  also  the  opinion  of  Bayley,  J.,  in  Tsrleton  v. 
Tarlaton,  4  M.  &  S.  23.  And  see  further  Hall  v.  Odber,  11  ISast,  118;  Bayley  v.  Edwsrds,  3 
Swanst.  703,  111. 

(1)  See  the  arguments  on  either  side  of  the  question  ably  compared  and  balanced,  2  Smith 
Lead.  Ca.  449,  450.     See  also  Story  Conf.  Laws,  §  601. 

(8)  3  Sim.  45,8,  oit.  by  Parke,  J.,  in  Becquet  v.  M'Carthy,  2  B.  &  Ad.  954.  See  Price  v.  Dew- 
hurst,  8  Sim.  302. 

^9)  8  Bligh.  (N.  S.)  301,  342  ;  S.  0.,  2  CI.  ft  Fin.  418. 


SEC.  VI.]  Of  Proceedings  in  Foreign  Oourts.  183 

have  been  dicta,  with  some  authority  of  judicial  decision,  but  conflicting 
dixta  upon  this  point,  namely,  whether  a  judgment  of  a  foreign  court  is 
only  prima  facie  evidence  or  ground  of  an  action,  or  whether  it  is  conclu- 
sive, not  to  be  traversed  or  rebutted,  and  not  to  be  averred  against.  It  is 
the  general  sense  of  lawyers  in  Westminster  Hall,  that  the  judgment  of  a 
foreign  court  is,  in  courts  of  this  country,  only  prima  facie  evidence,  liable 
to  be  averred  against,  and  not  conclusive.  One  argument  is  clear,  that 
the  law  in  the  course  of  its  procedure  abroad  sometimes  differs  so  mainly 
from  ours  in  the  principles  upon  which  it  is  bottomed,  that  it  would  seem 
a  strong  thing  to  hold,  that  our  courts  are  bound  conclusively  to  give  exe- 
cution to  the  sentences  of  foreign  courts,  when  possibly  there  may  not  be 
any  one  of  those  things  which  are  reckoned  the  elements  or  the  corner 
stones  of  the  due  administration  of  justice,  present  to  the  procedure  of  those 
foreign  courts."  The  Lord  Chancellor  then  pointed  out  instances  in  which 
foreign  sentences  might  be  contrary  to  the  first  principles  of  natural  justice, 
with  a  view  to  show  the  danger  and  inj  ustice  which  would  follow,  if  they 
were  to  be  held  conclusive  in  our  courts.  And  no  doubt  for  this  reason, 
to  guard  against  the  possibility  of  injustice,  the  rule  of  law,  as  settled  gene- 
rally in  foreign  states,  is,  that  foreign  sentences  are  examinable,  and  not 
conclusive.(l)  In  the  American  states  a  foreign  judgment,  when  used  as 
the  foundation  of  an  action,  is  never  more  than  mere  prima  facie  evidence, 
and  the  defendant  may  impeach  it  by  showing  that  it  was  irreigalarly 
obtained,  or  indeed,  upon  almost  any  ground  which  would  have  consti- 
tuted a  defence  to  the  original  suit.  But  in  American  courts,  if  a  foreiga 
judgment  come  incidentally  in  question,  it  is  conclusive. (2) 


(1)  See  Story  on  the  Conflict  of  Laws,  §  207. 

(2)  Note,  305. — Mr.  Starkie  (1  Starkie'sEv.  228,  6th  Amer.  ed.)  on  a  very  thoroug'h  and  perepio- 
uous  review  of  the  cases  prior  to  the  publication  of  his  treatise,  states  the  better  opinion  to  be, 
that  when  an  action  is  brought  on  a  foreign  judgment  in  the  courts  of  England,  such  judgment  is 
conclusive.  The  opposite  notion,  he  says,  rests  chiefly  upon  the  cases  of  Walker  v.  Witter  (cited 
in  the  text,  anle) ;  Sinclair  v.  Praser,  and  a  didum  of  Eyre,  Ch.  J.,  in  giving  judgment  in  Philips 
V.  Hunter  (Id.  352).  He  proceeds  to  remark — "  It  is  to  be  observed,  in  the  first  place,  that  these 
authorities  are  all,  with  a  view  to  this  question,  extra-judicial.  In  Walker  v.  Witter,  and  Sin. 
clair  V.  Fraser,  the  only  question  necessary  to  be  determined  was,  whether  on  proof  of  a  foreign 
judgment  in  his  favor,  the  plaintiSf  was  entitled  to  recover  against  the  defendant,  without  enter- 
ing into  the  original  consideration  on  which  the  judgment  was  founded ;  and  the  question  how 
far  such  evidence  was  controvertible,  did  not  arise ;  and  the  case  of  Philips  v.  Hunter,  was  de- 
cicided  against  the  opinion  of  Eyre,  Ch.  J.,  by  the  three  other  judges.  Secondly,  the  position  in 
Walker  v.  Witter,  and  the  observation  of  BuUer,  J.,  in  support  of  it  in  a  subsequent  case  (Gal. 
braith  v.  Neville,  cited  ante  in  the  text),  proceed  upon  the  supposition  that  no  judgments  are 
conclusive,  except  those  of  record  in  this  country ;  and  that  the  judgment  of  a  foreign  court  could 
not  be  entitled  to  greater  csredit  than  the  judgment  of  a  court  not  of  record  in  this  country." 
Several  authorities  are  then  noticed,  going  to  establish  that  the  decision  of  a  competent  tribunal 
is  conclusive,  whether  it  be  a  court  of  record  or  not.  Thus,  the  judgment  of  commissioners 
in  a  court  of  conscience  (Moses  v.  Macfarland,  Burr.  Rep.  1005) ;  the  decision  of  commis- 
sioners authorized  by  statute  to  settle  accounts  between  certain  officers  and  agents  of  the 
army  (Moody  v.  Thurston,  Strange's  Rep.  481) ;  the  allowance  of  a  debt  by  the  commission- 
ers of  bankrupts  (1  Doug.  Rep.  407) ;  a  condemnation  by  conmiissioners  of  excise  (1  Hargr. 
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Law  Tracts,  446;  see  Hensha-w  v.  Pleasanee,  2  Bl.  Eep.  1113);  the  judgments  of  eodesias- 
tioal  courts,  and  admiralty  courts  (Da  Costa  v.  Villa  Real,  Strange's  Rep.  96]  ;  see  ante,  of 
the  text  and  notes) ;  the  decision  of  private  arbitrators  (Doe  v.  Rosser,  3  East,  15 ;  16  East, 
208).  "  These  are  instances,"  observes  the  learned  author,  "  in  whioh  the  adjudication,  though 
not  of  record,  is  final."  See  also,  ante,  note  262.  A  matter  is  not  less  res  adjudicaia,  because  it 
is  not  of  record,  ihat  is,  because  it  is  not  preserved  and  authenticated  in  a  particular  manner ;  and 
when  it  has  been  established  as  a  legal  judgment  by  a  court  of  competent  jurisdiction,  it  seems  to 
be  equally  entitled  to  consideration.  The  principle  on  which  the  conclusive  quality  of  judgments,  de- 
crees or  sentences  depends,  applies  just  as  much  to  foreign  judgments  attempted  to  be  enforced  here 
as  to  any  other.  Judgments  of  inferjor  courts  in  this  country  do  not  differ,  in  that  respect,  from 
recorded  judgments;  and  if  the  mere  circumstance  of  their  being  foreign  made  any  difference,  the 
objection  would  equally  apply  to  all  foreign  judgments,  and  consequently  the  sentences  of  foreign 
courts  of  admiralty  would  not  be,  as  they  are,  conclusive  here.  The  principle  upon  which  a  judg- 
ment is  admissible  at  all  is,  that  the  point  has  already  been  decided  in  a  suit  between  the  parties 
or  their  privies,  by  a  competent  authority,  which  renders  future  litigation  useless  and  vexatious. 
If  this  principle  extends  to  foreign  as  well  as  domestic  judgments,  as  it  plainly  does,  why  is  it  to 
be  less  operative  in  the  former  than  in  the  latter  case  ?  If  it  does  not  embrace  foreign  judgments, 
how  can  they  be  evidence  at  all  ?  By  admitting  that  such  judgments  are  evidence  at  all,  the 
application  of  the  principle  is  conceded.  Why,  then,  is  its  operation  to  be  limited  as  if  the  for- 
eign tribunal  had  heard  nothing  more  than  ex  pa/rte  statements  and  proof?  Lord  Chief  Justice 
Eyre  lays  stress  on  the  circumstance,  that  the  judgment  is  voluntarily  submitted  by  the  party, 
who  claims  the  benefit  of  it,  to  the  jurisdiction  of  the  court  (see  ante,  of  the  text) ;  but  so  it  is 
in  every  case  where  a  party  claims  the  benefit  of  such  a  judgment;  for  no  none  is  com- 
pelled to  avail  himself  of  a  judgment,  and  it  can  make  no  difference  whether  he  attempts 
to  enforce  it  as  plaintiff,  or  as  a  matter  of  defence ;  for  it  could  scarcely  be  contended,  that 
a  judgment  was  merely  prima  facie  evidence  for  a  plaintiff  who  endeavored  to  recover 
the  debt,  but  that  it  was  conclusive  in  his  favor  when  he  used  it  by  way  of  set-off.  In  the 
case  of  Galbraith  v.  Neville,  Lord  Kenyon  expressed  strong  doubts  as  to  the  doctrine  ad- 
vanced in  "Walker  v.  "Witter;  and  it  appears  that,  ultimately  (5  East,  475,  n.  J),  the  court 
refused  a  new  trial,  being  of  opinion  that  the  judgment  wa^  at  all  events,  prima  fade  evidence 
of  the  debt,  without  entering  into  the  question  how  far  it  was  impeachable."  1  Starkie's  Ev. 
228  to  231  (6th  American  ed.)  The  case  of  Tarleton  v.  Tarleton  (4  Maule  &  Sel.  20,  cited  m  the 
text,  ante,  p.  182),  is  then  briefly  noticed,  and  the  whole  is  concluded  by  a  reference  to  Burrows 
v.  Jemimo  (Strange's  Eep.  733,  cited  posi  of  the  text),  as  most  direct  to  show  that  foreign  judg- 
ments are  not  to  be  regarded  as  mere  prima  facie  evidence,  but  that  they  are  conclusive.  1 
Starkie's  Ev.  231,  232  (6th  Amer.  ed.) 

As  sustaining  the  doctrine  above  advanced,  we  add  the  following :  In  a  somewhat  recent  case 
before  the  vice-chancellor,  the  question  was,  whether,  where  a  judgment  has  been  recovered  in  a 
foreign  country,  and  an  action  brought  upon  it  in  the  Common  Pleas  of  England,  chancery  would 
entertain  a  bill,  filed  by  the  defendant,  for  a  discovery  and  commission  to  examine  witnesses 
abroad,  with  a  view  to  an  investigation  of  the  merits  of  the  foreign  judgment  in  the  suit  so  com- 
menced. The  leading  authorities  were  fully  examined,  and  the  vice-chancellor,  on  demurreri 
decided  against  the  bill,  holding  the  true  doctrine  to  be,  that  foreign  judgments  were  conclusive 
evidence  and  not  re-examinable.  He  regarded  the  ancient  decisions  as  distinctly  maintaining  this 
view  (see  note  to  Kennedy  v.  Cassilis,  2  Swanst.  Rep.  342,  344,  et  seq.,  per  Lord  Nottingham, 
cited  ante,  note  303),  and  after  referring  to  Lord  Kenyon's  opinion  in  Galbraith  v.  NevUle,  and 
thai  of  Lord  EUenborough  in  Tarleton  v.  Tarleton,  he  observed :  "  The  old  autliors  and  the  opinions 
:of  Lords  EUenborough  and  Kenyon,  greatly  overweigh  the  proposition  to  be  extracted  from  the 
judgment  of  Lord  Mansfield  (in  "Walker  v.  "Witter),  and  the  expression  of  opinion  by  Mr.  Justice 
'Buller  (in  Galbraith  v.  Neville).  If  I  were  to  allow  this  bill  to  stand,  I  should  be,  in  effect,  say. 
.  ing  that  the  judgment  obtained  in  Antigua,  may  be  overruled  by  the  Court  of  Common  Pleas.'' 
.Martin  v.  NiooUs,  3  Simons'  Rep.  458 ;  S.  C,  5  Cond.  Eng.  Ch.  Rep.  198.  See  also,  the  same 
doctrine,  Gresley's  Eq.  Ev.  339. 

"There  is  much  reason  to  contend,"  says  Mr.  Story,  in  his  Commentaries  upon  the  Conflict  of 
,Law8|  "that  the  present  inclination  of  the  English  courts  of  common  law  is  to  sustain  the  condu. 
sivenesB  of  such  judgments,    It  is  very  difficult  to  perceive  what  could  be  done,  if  a  different  doo- 
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trine  were  maintainable  to  the  full  extent  of  opening  all  the  evidence  and  merits  of  the  cause 
anew,  on  a  suit  upon  the  foreign  judgment.  Some  of  the  witnesses  may  be  since  dead ;  some  of 
the  vouchers  may  be  lost  or  destroyed ;  the  merits,  as  formerly  before  the  court  upon  the  whole 
evidence,  may  have  been  decidedly  in  favor  of  the  judgment ;  upon  a  partial  possession  of  the 
evidence  they  may  now  appear  othei-wise.  Suppose  a  case  purely  sounding  in  damages,  as  an 
action  for  an  assault,  for  slander,  for  conversion  of  property,  for  a  malicious  prosecution,  for  crim- 
inal conversation;  is  the  defendant  to  be  at  liberty  to  re-try  the  whole  merits,  and  to  make  out, 
if  he  can,  a  new  case  upon  new  evidence  ?  Or  is  the  court  to  review  the  former  decision,  like  a 
court  of  appeal,  upon  the  old  evidence  ?  In  case  of  covenant,  or  debt,  or  breach  of  contract,  are 
all  the  circumstances  to  be  re-examined  anew  ?  And  if  they  are,  by  which  laws  and  rules  of  evi- 
dence and  principles  of  justice  is  the  validity  of  the  original  judgment  to  be  tried  ?  Is  the  court 
to  open  the  judgment  and  to  proceed  ex  ceqtu)  et  bono  ?  Or  is  it  to  administer  strict  law,  and  stand 
to  the  doctrines  of  the  local  administration  of  justice  ?  These  and  many  more  questions  might  be 
put  to  show  the  intrinsic  difBoulties  of  the  subject.  Indeed,  showing  the  judgment  to  be  prima 
fade  evidence  for  the  plaintiff  would  be  a  mere  delusion,  if  the  defendant  might  stiU  question  it 
by  opening  any  of  the  original  merits  on  his  side ;  for,  under  such  circumstances,  it  would  be 
equivalent  to  granting  a  new  trial."  Story's  Confl.  of  Laws,  506,  507.  See  Guinness  v.  Carroll, 
1  Barn.  &  Adol.  459 ;  Becquet  v.  M'Carthy,  2  Id.  951 ;  also,  8  Brown's  Pari.  Cas.  264. 

The  conclusiveness  of  foreign  judgments,  is  also  strongly  maintained  by  Vattel.  "  It  is  the 
province  of  every  sovereign,'' says  that  distinguished  writer,  "to  exercise  justice  in  all  places 
under  his  obedience,  to  take  cognizance  of  the  crimes  committed,  and  the  differences  that  arise 
in  the  country.  Other  nations  ought  to  respect  this  right.  And  as  the  administration  of  justice 
necessarily  requires  that  every  definitive  sentence,  regularly  pronounced,  be  esteemed  just,  and 
executed  as  such,  as  soon  as  a  cause  in  which  foreigners  find  themselves  interested  has  been  de- 
cided in  form,  the  sovereign  of  the  defendants  cannot  hear  their  complaints.  To  undertake  to 
examine  the  justice  of  a  definitive  sentence,  is  to  attack  the  jurisdiction  of  him  who  has  passed 
it."  Hence  he  deduces  the  general  rule,  that  in  consequence  of  this  right  of  jurisdiction,  the  de- 
cision made  by  the  judge  of  the  place,  within  the  extent  of  his  authority,  ought  to  be  respected, 
and  to  be  in  force  even  in  foreign  countries.  Tattel,  b.  2,  ch.  1,  §  84.  See  Story's  Oonfi.  of 
Laws,  491,  492;  (Pickard  v.  Bailey,  6  Poster  N.  H.  152;  Meeus  v.  Thelluson,  20  Eng.  Law  & 
Eq.  465.) 

The  rule,  however,  if  it  prevail,  must  doubtless  be  understood  with  the  proviso  that  the  judg- 
ment is  final  and  conclusive  where  it  was  rendered.  See  Roscoe  on  Ev.  101 ;  Plummer  v.  "Wood- 
bum,  4  Barnw.  &,  Cress.  631 ;  S.  C,  1  Bowl.  &  Ryl.  3T.  See  also,  note  a  to  Novelli  v.  Rossi,  2 
Barn.  &  Adol.  '757. 

And  even  where  such  is  the  case,  if  sought  to  be  directly  used  by  way  of  discharge,  or  as  the 
foundation  of  an  action,  the  courts  in  England  still  hold  it  open  in  some  respects  to  re-examina- 
tion and  impeachment.  Thus,  where  a  French  court  by  a  decree  discharged  the  parties  from  the 
obligation  of  a  contract  made  in  England,  specifically  alleging  as  a  reason  for  the  decision,  that 
which  plainly  showed  that  they  had  entirely  misunderstood  the  law  which  ought  to  have  gov- 
erned ;  held,  that  the  decree  was  no  bar  to  an  action  on  the  contract  in  the  English  courts.  No- 
veUi  V.  Rossi,  2  Barn.  &  Adol.  757  ;  Story's  Confl.  of  Laws,  224,  225.  So,  where  assumpsit  was 
brought  on  a  judgment  of  the  Admiralty  Court  of  Scotland,  which  gave  interest  on  an  English 
contract,  contrary,  as  was  at  first  supposed,  to  the  English  law,  held,  that  the  plaintiff  could  not 
recover  such  interest ;  and  the  jury  were  directed  to  find  their  verdict  for  the  principal  alone, 
with  liberty  to  the  plaintiff  to  move  for  the  addition  of  the  interest ;  such  motion  was  afterwards 
made  and  granted,  but  expressly  on  the  ground  that  interest  was  allowable  by  the  English  law. 
Arnott  V.  Redfern,  2  Carr.  &  Payne,  88.  So,  it  seems,  if  the  judgment  was  rendered  contrary  to 
the  law  of  the  country  under  which  the  court  derived  its  jurisdiction,  it  wiU  be  regarded  as  void. 
Story's  Confl.  of  Laws,  507 ;  Becquet  v.  McCarthy,  2  Barnw.  &  Adol.  951.  But,  to  render  it  void 
on  this  ground,  the  defect  must  be  clearly  and  unequivocally  established.  Id.  So,  it  seems,  a 
foreign  judgment  may  be  examined,  and  impeached,  on  the  ground  that  the  judgment  was  un- 
fairly or  fraudulently  obtained.     2  Starkie's  Ev.  214;  Story's  Confl.  of  Laws,  507. 

The  American  authorities,  although  professing  to  follow  the  course  of  English  adjudication  on 
this  subject,  maintain  a  doctrine  diametrically  opposite  to  them,  as  the  latter  are  now  understood. 
According  to  the  former,  a  foreign  judgment,  when  produced  as  the  foundation  of  an  action  in  the 
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courts  of  this  country,  da  never  more  than  mere  prima  f^e  evidence,  and  the  defendant  may  im- 
peach it  by  showing  that  it  wag  irregularly  obtained,  or  indeed  upon  aim  oat  any  giouind  which 
■yvouid  have  oqnstitnted  a  defence  to  the  original  suit.  See  Barney  v.  PatterBon's  Lessee,  6  Har. 
iSc  Johns.  Rep.  Ii82,  202,  203;  Taylor  v.  Phelps,  1  Har.*  GiH,  492;  Croudaon  v.  Leonard,  4 
Granoh's  Rep.  442 ;  Bisaell  v.  Briggs,  9  Mass.  Rep.  462 ;  Bartlett  v.  Knight,  1  Id.  401 ;  Smith  v. 
Lewis,  3  Johns.  Rep.  15t,  168,  169,  per  Kent,  C.  J.;  Taylor  v.  Bryden,  8  Id.  H3;  HubfoeUv- 
Coudrey,  5  Id.  132;  Smith  v.  Williams,  2  Cain.  Caa  in  Err.  110,  118,  119j  Hitobcoek  v.  Aicken, 
l,Cain.  Rep.  460;  Betts  v.  Death,  Addison's  Eep.  265;  Stoddard  v.  AUen,  N.  Chip.  Bep.  44! 
Curtis  V.  ^Gibbs,  1  Penning.  Rep.  429;  Buttrick  v.  Allen,  8  Mass.  Rep.  213;  Waddams  v.  Bnm- 
ham,  1  Tyl.  Rep.  233,  23T;  Hall  v.  Williams,  6  Pick.  Rep.  232,  236;  Guliok  v.  Loder,  1  Greem 
Bep.  68,  M;  Warren,  v.  iUagg,  2  Pick.  Rep.  448,  450;  Robinson  v.  Preseott,  4  BT.  Hamp.  450; 
Benton  V.  Burgot,  10  Serg.  &  Bawle,  240;  Wimcheater  v.  Evans,  Cooke's  Eep.  420;  Home  t. 
Wright,  2  Verm.  Rep  267;  St  Albans  v.  Bush,  4  Id.  68. 

In  Vermont,  it  has  been  said  that,  if  the  defendant  in  an  action  on  a  foreign  judgment  produces 
:evidene6  to  raise  a  presumption  I/hat  the  plaintiff's  criginal  claim  was  groundless,  this  will  put 
the  plaintiff  to  ,prove  his  demand  de  nom,  and  the  trial  would  then  be  had  as  though  no  judgment 
had  been  previously  rendered.    Per  -Ohipman,  C.  J.,  King  v.  Gilder,  1  D.  Chip.  Rep.  5'9,  61,  62. 

But  in  New  Yrork,  where  an  action  was  brought  upon  a  foreign  judgment  (or  the  judgmeMt  of 
a  neighboring  state,  which  the  court  treated  as  foreign),  Kent,  C.  J.,  delivering  the  opinion,  said: 
"  To  try  over  again,  as  of  course,  every  matter  of  fact  wbieh  had  been  duly  decided  by  a  compe- 
tent tribunal,  would  be  disregarding  the  oouaity  which  we  justly  owe  to  the  courts  of  other  states, 
and  would  be  carrying  the  doctrine  of  re-examination  to  an  oppressive  extent."  And  he  much 
idoubted  whether  the  rule  lOould  ever  operate  to  this  extent.  Taylor  v.  Bryden,  8  John.  Rep.  173, 
111.  See  also,  S.  P.,  Hitchcock  v.  Aicken,  1  Cain.  Eep.  460,  461,  per  Thompson,  J.  See  Win- 
chester V.  Evans,  1  Cooke's  Rep.  421. 

In  Ohio  the  Supreme  Court  have  laid  down  the  doctrine  in  the  true  spirit  of  the  old  and  recent 
English  eases.  There  an  action  was  brought  on  a  justice's  judgment  of  a  neighboring  state,  and 
Collet,  J.,  delivering  the  opinion,  said:  "  This  judgment,  although  not  within  the  act  of  Congress, 
is  within  the  provision  of  the  constitution.  It  is  a  judicial  proceeding,  to  which  full  faith  and 
credit  is  to  be  given.  A  stat«  or  nation  is  bound,  and  has  the  exclusive  right  to  administer 
justice  within  its  territories  to  parties  there  contending.  When  the  parties  have  had  an  opportu- 
■nity  of  being  heard,  and  a  definitive  decree  has  been  pronounced,  a  regard  to  this  right  a.nd  duty 
of  every  state  and  nation,  and  to  justice,  requires  that  the  justice  of  the  sentence  should  not  be 
re-examined  by  the  tribunals  of  another  state  or  nation,  unless  it  is  shown  that  the  sentence  was 
obtained  by  fraud.  Tat.  b.  2,  c.  7,  §  84.  The  courts  in  England  had  not  uniformly  regarded 
this  principle  of  the  law  of  nations,  therefore  it  was,  it  is  probable,  that  this  was  introduced  into 
our  constitution."  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  545,  547.  It  is  further  said, 
that  whether  the  court  rendering  the  judgment  is  a  court  of  record  or  not,  if  it  had  jurisdiction, 
its  decision  is  conclusive,  and,  until  it  is  reversed,  the  parties  cannot  again  litigate  the  same 
■matter,  unless  there  was  fraud  in  obtaining  it.  Id.  See  also  Poorman  v.  Crane,  1  Wright's  Rep. 
347;  Goodrich  V.  Jenkins,  Id.  348;  Silver  Lake  Bank  v.  Harding,  Id.  430;  Kuhn  v.  MiUer,  Id.  127. 

And  all  the  American  cases  agree,  that  where  a  foreign  judgment  comes  incideTttaMy  in  ques- 
tton,  it  is  conclusive.  Barney  v.  Patterson's  Lessee,  6  Har.  &  Johns.  Rep.  182,  202,  203 ;  Smith 
'V!  Lewis,  3  Johns.  Rep.  168,  169,  per  Kent,  C.  J. ;  James  v.  AUen,  1  Dall.  Rep.  188;  note  to 
Andrews  v.  Herriot,  4  Cowen'a  Bep.  520,  521 ;  3  Dall.  Rep.  372,  note.  As  where  it  is  used  as 
the  foundation  of  a  title  derived  under  it  (Barney  v.  Patterson's  Lessee,  6  Har.  &  Johns.  Rep.  182, 
202,  203;  Grant  V.  M'Lachlin,  34;  see  Thompson  v.  Tolmie,  2  Peters'  Rep.  157);  or  to  show 
that  the  subject  matter  of  the  action  has  once  passed  to  rem  juduxdem  (Smith  v.  Lewis,  3  Johns. 
Rep.  157,  168,  169),  or  introduced  by  a  guarantor,  as  a  defence,  in  order  to  show  that  his  priu- 
■cipal  was  not  liable  {senAk,  Griswold  v.  Pitcairn,  2  Conn.  Rep.  85,  92),  or  is  relied  upon  by  the 
garnishee  in  a  foreign  attachment,  for  the  purpose  of  protecting  himself  against  the  claims  of  his 
originai  creditors  (Taylor  v.  Phelpa,  1  Harr.  &  Gill,  492 ;  see  also  Holmes  v.  Remsen,  4  Johns. 
Ch.  Rep.  460 ;  S.  C,  20  Johns.  Rep.  229 ;  Bmbree  v.  Hanna,  5  John.  Rep.  101 ;  Biasell  v.  Briggs, 
9  Mass.  Rep.  462,  468 ;  Flower  v.  Parker,  3  Mason's  Rep.  247,  251 ;  Wheeler  v.  Raymond,  8 
Ciowen's  Rep.  311  ;  Perkins  v.  Parker,  1  Mass.  Rep.  117 ;  note  to  Andrews  v.  Herriot,  4  Oowen'a 
Bep.  621  i  Soottv.  Coleman,  5  Litt.  Rep.  349,  350;  Moore  v.  Spaokman,  12  Serg.  &  Rawle,  287; 
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see  ante,  note  281) ;  or  by  the  underwriter,  in  a  policy  of  Insuranee,  to  show  a  Ijreach  of  warranty 
on  the  part  of  the  insured,  in  an  fiction  upon  the  policy  (Croudson  v.  Leonard,  4  Clranoh!s  Rep. 
4M:,  441,  442 ;  see  ante,  note  2J6,  as  to  the  states  in  which  this  doctrine  has  been  recognized) ; 
or  by  a  party  to  justify  himself  for  acts  done  in  virtue  of  it  (Bissell  v.  Briggs,  9  Mass.  Eep.  462 ; 
Eapelje  v.  Emery,  2  Call.  Rep.  231 ;  S.  0.,  Id.  51;  Hoxie  T.  Wright,  2  Verm.  Bep.  269);  but  all 
the  cases  agree  that  a  judgment  rendered  without  jurisdiction  is  void,  and  to  be  treated  as  a 
nullity,  whether  it  comes  in  question  directly  or  ooiUaiteralJy.  See  Elliot  v.  Piersol,  1  iPeteM, 
323,  340;  Fisher  v.  Hamden,  1  Paine's  Rep.  55;  Holmes  v.  Boughton,  10  Wend.  Rep.  t5; 
Walker  v.  Maxwell,  1  Mass.  Rep.  103 ;  Collet  v.  Keith,  2  East,  261 ;  Thompson  v.  Tohnie,  2  Id. 
157.     See  the  next  note,  and  the  cases  there  cited. 

A  judgment  of  the  Supreme  or  a  Circuit  Court  of  the  TXnited  States,  when  offered  in  evidence 
in  a  state  court,  is  not  to  be  treated  in  regard  to  its  effect  as  a  foreign,  but  as  a  domestic  j'Vidg- 
ment.  See  Barney  y.  Patterson's  Lessee,  6  Har.  &  Johns.  Rep.  182,  202,  203;  St,  Albans  v. 
Bush,  4  Verm.  Rep.  58;  Roehelle's  Heirs  v.  Bovvers,  9  Lou.  Rep.  (Ourryj  528.  See  alsoPepoonv. 
Jenkins,  2  Johns.  Cas.  119;  Reed  v.  Ross,  1  Baldw.  Rep.  36. 

By  the  constitution  of  the  United  States,  it  is  declared  that  "full  faith  and  credit  shaH  be  given 
in  each  state  to  the  public  acts,  records,  aad  judicial  proceedings,  of  every  other  state."  And 
Copgress  is  authorized  by  general  laws  to  prescribe  .the  manner  in  which  such  acts,  records  and 
proceedings,  shall  be  proved,  and  the  effect  ihereof.  Constitution  of  the  United  States,  art.  4.  In 
pursuance  of  this  authority.  Congress,  by  act  of  May  26th,  1790,  ch.  11  (2  L.  U.  States,  102),  after 
providing  for  the  mode  of  proof,  has  declared,  that  "  the  said  records  and  judicial  proceediings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  eyeiy  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken."  By  the  second  section  of  a  supplementary  statute,  passed  March 
27  th,  1804,  the  provisions  of  the  act  of  1790  aje  extended  to  the  records  and  judicial  proceedings  of 
the  respective  territories  of  the  United  States,  and  the  countries  subject  to  the  jurisdiction  of  the 
United  States.    3  L.  U.  States,  621. 

With  respect  to  the  interpretation  of  the  above-mentioned  clause  of  the  constitution,  there  'has 
been  some  diversity  of  opinion,  particularly  as  to  the  words  in  the  latter  branch  of  the  section, 
"  and  the  effect  thereof."  Some  judges  have  thought  that  the  word  "  thereof"  had  reference  to 
the  proof  or  authentication,  so  as  to  read  "  and  to  prescribe  the  effect  of  such  proof,  or  authenti- 
cation." Others  have  thought  that  it  referred  to  the  antecedent  words,  "  acts,  records  and  pro- 
ceedings," BO  as  to  read,  "  and  to  prescribe  the  effect  of  such  acts,  records,  and  proceedings."  See 
Bissell  V.  Briggs,  9  Mass.  Eep.  462,  467 ;  Winchester  v.  Evans,  Cooke's  Rep.  420 ;  Hitchcock  v. 
Aieken,  1  Cain.  Rep.  460  ;  (Jreen  v.  Sarmiento,  1  Peters'  C.  C.  Eep.  74 ;  Field  v.  Gibbs,  Id.  155  ; 
Commonwealth  v.  Green,  1''  Mass.  Rep.  515,  643,  544.  "Those  who  vvere  of  opinion  that  the 
preceding  section  of  the  clause  made  judgments  in  one  state  conclusive  in  all  others,  naturally 
adopted  the  former  opinion  ;  for  otherwise  the  power  to  declare  the  effect  would  be  either  wholly 
senseless,  or  Congress  would  possess  the  power  to  repeal,  or  vary  the  full  faith  and  credit  given 
by  that  seotion.  Those  who  were  of  opinion  that  such  judgments  were  not  conclusive,  but  only 
prima  faxie  evidence,  as  naturally  embraced  the  other  opinion ;  and  supposed,  that  until  Congieas 
should  by  law  declare  what  the  effect  of  such  judgment  should  be,  they  remained  only  prima 
facie  evidence."     3  Story's  Comm.  on  the  Const.  181,  182. 

The  former  seems  the  interpretation  generally  adopted.  But  it  is  not  practically  of  muoh  im- 
portance which  construction  prevails ;  since  each  admits  of  the  competency  of  Congress  to  declare 
the  effect  of  judgments  when  duly  authenticated ;  which  has  been  done,  as  we  have  before  no- 
ticed. It  may  be  stated,  as  a  principle  now  uniformly  received  and  sanctioned  throughout  the 
United  States,  that  the  judgment  of  one  of  the  state  courts,  is  of  the  same  dignity  in  every  other 
state  as  in  the  one  where  it  was  pronounced ;  and  hence,  if  in  the  courts  of  the  state  where  the  judg- 
ment was  pronounced,  it  is  qonplusive  in  its  operation  as  evidence,  or  otherwise,  it  must  be 
equally  so,  and  to  tiie  same  extent,  in  all  the  courts  throughout  the  Union.  MUls  v.  Duryee,  7 
Cranch,  481 ;  Clark's  Ex'rs  v,  Garrington,  7  Id.  308 ;  Hampton  v.  M'ConneU,  3  Wheat.  Rep. 
234;  Mayhew  v.  Thatcher,  6  Id.  129  ;  Hoxie  v.  Wright,  2  Vermont  Eep.  263-;  Buford  v.  Buford, 
4  Munf  Rep.  241 ;  Borden  v.  Fitch,  1 5  Jolms.  Rep.  121 ;  Andrews  v.  Montgomery,  19  Id.  162 ; 
Field  V.  Gibbs,  1  Peters'  0.  C.  Rep.  155 ;  Gowraonwealth  v.  Green,  14  Mass.  Eep.  515 ;  Gibbons 
V.  Livingston,  1  Halst.  Rep.  236,  275 ;  NeweU  v.  Newton,  10  Pick.  Bep.  470,  472 ;  HaU  v.  WU- 
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liams,  6  Pick.  Rep.  232 ;  Spencer  v.  Brookway,  1  Hamm.  Rep.  259  ;  Benton  T.  Burgot,  10  Serg. 
&  Rawle,  240 ;  Mitchell  v.  Osgood,  4  Greenl.  124 ;  Wheeler  v.  Raymond,  8  Cowen's  Rep.  311 ; 
Shumway  v.  Stilwell,  6  Wend.  Rep.  447^  Starbuck  v.  Murray,  5  Id.  148  ;  Holbrook  v.  Murray 
5  Id.  161;  Rogers  V.  Coleman,  Hard.  Rep.  413;  Scott  v.  Coleman,  5  Litt.  Rep.  349;  Evans  v. 
Tatem,  9  Serg.  &  Rawle,  259,  260 ;  Kean  v.  Rice,  12  Serg.  &  Rawle,  203 ;  Gllman  v.  Houseley, 

5  Martin's  Lou.  Rep.  (N.  S )  661 ;  Maokee  v.  Cairnes,  2  Id.  599 ;  Clark's  Adm'r  v.  Day,  2  Leigh's 
Rep.  It2 ;  Hayman's  Bx'r  v.  Miller,  1  Bailey's  Rep.  242 ;  Holt  v.  Alio  way,  2  Blackf.  Rep.  108; 
Guliek  V.  Loder,  1  Green's  Rep.  68 ;  Earthman's  Adm'r  v.  Jones,  2  Terg.  Rep.  484.  See  also 
Jacobs  V.  Hull,  12  Mass.  Rep.  25  ;  Wade  v.  Wade,  Cam.  &  Norw.  486  ;  Betts  y.  Death,  Addi- 
son's Rep.  265;  Armstrong  v.  Carson's  Ex'rs,  1  Dall.  Rep.  302;  Ben's  Guardian,  2  Bay,  485; 
Curtis  V.  Gibbs,  1  Penn.  Rep.  399 ;  Kibbe  v.  Zibbe,  Kirby's  Rep.  124 ;  Smith  v.  Rhoades,  1 
Day's  Rep.  168  ;  Wernwag  v.  Pawling,  5  GUI  &  John's  Rep.  500 ;  Bradshaw  v.  Heath,  13  Wend. 
401 ;  MoRae  v.  Mattoon,  13  Pick.  Rep.  53 ;  Tipton  v.  Maryfield's  Ex'rs,  10  Lou.  Rep.  (Cuny) 
189 ;  Hinton  v.  Townes,  1  Hill's  Rep.  439 ;  Adams  v.  Rowe,  2  Pairf.  Rep.  89 ;  1  Baldw.  Rep. 
Ill ;  Goodrich  v.  Jenkins,  1  Wright's  (Ohio)  Rep.  348  ;  Hunt  t.  Lylo,  8  Terg.  142  ;  6  Id.  412; 
Hall  V.  Williams,  1  PairE  Rep.  218  ;  (Dobson  v.  Pearoe,  2  Kernan  R.  156.) 

All  the  cases  above  cited  will  be  found  to  agree  that  the  judgment  of  a  neighboring  state  may 
be  wholly  impeached  by  showing  that  the  court  rendering  it  had  not  jurisdiction ;  and  it  makes 
no  difference  whether  the  judgment  comes  in  question  directly  or  incidentally.  See  EUiot  v. 
Piersol,  1  Peters'  Rep.  328,  340 ;  Thompson  v.  Tolmie,  2  Id.  157  ;  Holmes  v.  Boughton,  10 
Wend.  Rep.  75  ;  Bradshaw  v.  Heath,  13  Id.  407 ;  Walker  v.  Maxwell,  1  Mass.  Rep.  103  ;  Fisher 
T.  Harnden,  1  Paine's  Rep.  55.   See  also  the  next  succeeding  note,  and  cases  there  cited. 

And  if  the  judgment  is  inconclusive  in  the  state  where  it  was  rendered,  or  if  it  is  inquirable 
into  there  during  a  particular  period,  and  on  certain  conditions,  it  will  be  open  to  investigation 
to  the  same  extent  everywhere  else.  This  is  an  obvious  deduction  from  the  foregoing  position 
with  regard  to  the  effect  of  such  judgments  generally.  It  is,  moreover,  directly  sanctioned  by 
several  well  considered  oases.  See  Green  v.  Sarmiento,  1  Peters'  C.  C.  Rep.  74 ;  Baugh  v.  Baugh, 
4  Bibb,  556  ;  Curtis  v.  Gibbs,  1  Pennington's  Rep.  399,  403,  404 ;  Rogers  v.  Coleman,  1  Har- 
din's Rep.  420 ;  Armstrong's  Ex'rs  v.  Carson,  2  DaU.  Rep.  302 ;  1  Story's  Comm.  on  the  Const. 
183 ;  Wernwag  v.  Pawling,  5  Har.  &  Johns.  Rep.  500 ;  Spencer  v.  Sloo,  8  Louisiana  Rep. 
(Curry),  290. 

Some  of  the  authorities  speak  in  a  vague  way  of  impeaching  such  judgments  by  showing  that 
they  were  fraudulently  obtained.  See  Andrews  v.  Montgomery,  19  Johns.  Rep.  162  ;  Borden  v 
Pitch,  15  Id.  121,  and  cases  there  cited;  Holt  v.  AUoway,  2  Blackf.  Rep.  108 ;  Silver  Lake  Bank 
V.  Harding,  5  Hamm.  Rep.  545,  547.  Possibly  this  may  mean  fraud  in  acquiring  jurisdiction ; 
as  where  jurisdiction  has  professedly  been  obtained  against  a  non-resident  by  attaching  his  prop- 
erty, and  the  property  attached  was  merely  nominal,  as  a  chip  or  the  like,  or  did  not  belong  to 
the  defendant ;  in  such  case  the  judgment  might  be  void,  even  by  the  local  law  (Beech  v.  Abbott, 

6  Verm.  Rep.  592,  per  Williams,  C.  J. ;  Rogers  v.  Coleman,  Hardin's  Rep.  418) ;  or  it  may  relate 
to  instances  where  jurisdiction  has  been  exercised  in  fraud  of  the  sovereignty  which  had  the 
rightful  and  exclusive  jurisdiction.  See  Borden  v.  Pitch,  15  John.  Rep.  121 ;  Jackson  v.  Jack- 
son, 1  Id.  424 ;  Harding  et  ux.  v.  Alden,  9  GreenL  Rep.  140,  150,  151.  It  is  clear  that  wherever 
the  point  has  been  started,  tfourts,  in  examining  these  judgments,  have  generally  felt  themselves 
restricted  to  inquiries  respecting  the  effect  to  which  they  would  be  entitled  in  a  collateral  suiti 
in  the  state  where  they  were  pronounced.  In  Moren  v.  ICillibrew  (2  Terg.  Rep.  379),  Whyte, 
J.,  delivering  the  opinion  in  a  case  which  involved  the  extent  to  which  such  inquiry  might  go, 
said — "  I  disclaim  all  power  over  that  court,  or  its  proceedings,  whether  it  hath  rendered  a  correct, 
a  regular,  or  an  erroneous  judgment,  upon  the  subject  matter  before  it.  This  court  confines  itself 
within  that  narrow  limit  of  inquiry,  incidental  from  necessity  to  all  courts  which  are  called  on  to 
enforce  and  carry  into  effect  the  judgment  of  some  other  court.  That  limit  is  an  inquiry  into  the 
jurisdiction  of  the  court  rendering  the  judgment."  In  Massachusetts  it  has  been  directly  deter- 
mined that  in  an  action  on  the  judgment  upon  another  estate,  the  defendant  cannot  be  allowed  to 
show  that  it  was  obtained  by  fraud  and  misrepresentation.  McRae  v.  Mattoon,  13  Pick.  Rep.  53. 
See  also  Smith  v.  Lewis,  3  Johns.  Rep.  517  ;  also  ante,  note  291. 

Some  discussion  has  arisen  as  to  what  kind  of  judgments  were  included  within  the  constitu- 
tion and  the  law  of  Congress.    In  Massachusetts  it  has  been  very  deliberately  settled  that  they 
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embraced  only  civU  judgments  and  did  not  extend  to  judgments  in  criminal  proceedings.  Hence 
a  conviction  of  an  individual  in  New  York  of  an  infamous  offence  was  held,  in  the  former  state 
not  to  disqualify  him  from  being  a  witness.  Commonwealth  v.  Green,  11  Mass.  Eep.  515.  But 
in  North  Carolina  different  doctrine  is  maintained.  There  it  has  been  held  that  a  judgment  of 
conviction  in  a  neighboring  state  of  an  infamous  crime  was  within  the  constitution  and  act  of 
Congress,  and  rendered  the  person  convicted  incompetent.  State  v.  Candler,  3  Hawks'  Eep.  393. 
See  anle,  note  14,  Tol.  I;  also  o«te,  note  304. 

In  New  Hampshire,  it  is  held  that  a  judgment  of  a  justice  of  the  peace  of  another  state  can- 
not be  authenticated  according  to  the  law  of  Congress,  and  it  is,  therefore,  regarded  as  standing 
upon  the  same  footing  with  a  foreign  judgment,  leaving  the  whole  merits  open  to  reinvestiga- 
tion.    Eobinson  v.  Prescott,  4  New  Hamp.  Eep.  450 ;  Mahurin  v.  Biokford,  6  Id.  567. 

In  Massachusetts  the  courts  are  not  disposed  to  extend  the  constitution  and  law  of  Congress 
any  further  than  the  decisions  of  the  federal  court  necessarily  require,  and  have  accordingly  held 
vrith  New  Hampshire  in  respect  to  the  judgments^of  justices,  of  the  peace.  Their  language  on 
this  subject  is  as  follows:  "  Certainly  we  think  the  judicial  proceedings  referred  to  in  the  consti- 
tution were  supposed,  by  the  Congress  which  passed  the  act  providing  the  manner  of  authenti- 
cating records,  to  have  related  to  proceedings  of  courts  of  general  jurisdiction,  and  not  those 
which  are  merely  of  municipal  authority  ;  for  it  is  required,  that  the  copy  of  the  record  shall  be 
certified  by  the  clerk  of  the  court,  and  that  there  shall  be  also  the  certificate  of  the  judge,  chief 
justice,  or  the  presiding  magistrate,  that  the  attestation  is  in  due  form.  This  is  founded  upon 
the  supposition,  that  the  court,  whose  proceedings  are  to  be  thus  authenticated,  is  so  constituted 
as  to  admit  of  such  officers ;  and  the  act  has  wisely  left,  the  records  of  magistrates  who  may  be 
vested  with  hmited  judicial  authority,  varying  in  its  objects  and  extent  in  every  state,  to  be  gov- 
erned by  the  laws  of  the  state  into  which  they  may  be  introduced  for  the  purpose  of  being 
carried  into  effect.  Being  left  unprovided  for  by  the  constitution  or  laws  of  the  United  States, 
they  stand  upon  no  better  footing  than  foreign  judgments,  being  not  more  than  prima  facia  evi- 
dence of  debt,  and  liable  to  be  defeated  in  their  operation,  under  the  plea  of  nil  debet,  as  other 
foreign  judgments  are."  Warren  v.  Flagg,  2  Pick.  Eep.  448.  Whether  this  is  the  law  in  Indi- 
ana, qu&re.    See  Cone  v.  Cotton,  2  Blackf.  Eep.  82. 

In  Connecticut,  a  justice's  judgment,  rendered  in  "  those  states  where  justices  of  the  peace 
hold  courts  of  record,"  has  been  held  within  the  act  of  Congress,  and  not  re-examinable  when 
properly  authenticated.    Bissell  v.  Edwards,  5  Day's  Eep.  363. 

In  Vermont,  the  same  doctrine  prevailed  formerly  as  in  New  Hampshire  and  Massachusetts, 
viz :  that  the  justice's  judgments  of  neighboring  states  generally,  were  not  contemplated  by  the 
act  of  Congress  and  the  constitution,  and  consequently  were  re-examinable  upon  the  merits, 
when  sued  upon,  Uke  foreign  judgments.  King  v.  Van  Gilder,  1  D.  Chip.  Eep.  59.  But  more 
recently  it  has  been  held  otherwise  in  regard  to  the  judgment  of  a  justice,  "  where  the  law 
requires  him  to  keep  records."  Starkweather  v.  loomis,  2  Verm.  Eep.  573  ;  Blodget  v.  Jordan, 
6  Id.  580.  In  Kentucky,  it  seems  that  a  judgment  of  an  Indiana  justice  of  the  peace  is  within 
both  the  constitution  and  the  act  of  Congress.    Scott  v.  Cleveland,  3  Monroe's  Eep.  62. 

In  Ohio,  the  doctrine  is,  that  the  mode  of  certifying  the  judgments  of  justices  of  the  peace  has 
not  been  provided  for  by  the  act  of"  Congress ;  but  when  duly  proved  in  the  common-law  mode, 
they  are  within  the  provisions  of  the  constitution,  entitled  to  "full  faith  and  credit,"  and  not 
subject  to  re-examination.  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Eep.  545,  546 ;  1  Wright's 
Eep.  430-  Kuhn  v.  Miller,  Id.  127.  So  also,  it  seems,  in  New  York.  Thomas  v.  Eobinson,  3 
Wend.  Eep.  263,  269.     See  Sheldon  v.  Hopkins,  7  Jd.  435. 

And  is  not  this  doctrine  of  the  Ohio  courts  more  consistent  with  the  leading  adjudications  of 
the  federal  court  than  that  of  New  Hampshire  and  Massachusetts,  which  seems  to  make  the 
effect  of  the  judgment  of  a  neighboring  state  dependent  altogether  upon  the  ability  of  the  court 
rendering  it,  to  comply  with  the  act  of  Congress  as  to  the  form  of  authentication  ?  In  MUls  v. 
Duryee  (7  Cranch,  481),  the  question  arose  upon  pleadings;  and  the  decision,  we  think,  should 
be  viewed  aa  proceeding  entirely  irrespective  of  the  mode  of  proof;  for  how  could  the  court  say, 
in  that  stage  of  the  proceedings,  that  the  party  would  adopt  the  statute,  instead  of  the  common- 
law  mode?  The  same  remark  applies  to  Hampton  v.  McConnell  (3  Wheat.  Eep  234),  and  seve- 
ral other  ca-ses  decided  m  a  similar  way. 
A  decree  of  the  Court  of  Chancery  has  been  held  within  the  constitution  and  act  of  Congress, 
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in  Kentucky.  Barbour  v.  "Watts,  1  Marsh.  Eep.  292,  293  ;  Tarlton  v.  BriscOe,  1  Id.  St.  So 
also,  in  Louisiana  (Scott  t.  Blanchard,  8  Mart.  Lou.  Rep.  (¥.  S.)  303);  in  Tennessee  (Hunt  v. 
Lyle,  8  Yerg.  142 ;  6  Id.  412);  and  semble,  in  Soutli  Carolina  (Miller's  Ex'rs  v.  Miller,  1  Bailey's. 
Rep.  242).  In  New  York,  »  regular  decree  of  divorce,  by  the  Superior  Court  of  Connecticut, 
has  been  viewed  as  standing  upon  the  same  footing.  Bradshaw  v.  Heath,  13  Wend.  407.  So- 
also  in  Maine.     Harding  et  ux.  v.  Alden,  9  Greenl.  Rep,  140,  et  aeq. 

The  judgment  of  a  neighboring  state  being  dependent  for  its  effect  mainly  upon  the  law  of  the 
place  where  it  was  rendered,  a  question  of  much  practical  moment  arises  as  to  the  mode  in 
which  the  local  law  shall  be  ascertained.  In  Thomas  v.  Robinson  (3  Wend.  Rep.  267),  the  action 
was  on  a  justice's-  judgment  of  Pennsylvania,;  and  SutherLand,,  J.,  delivering  the  opinion  of  the 
court,  said:  "It  appeared  affirmatively  in  this  case,  that' justices'  courts  in  the  state  of  Pennsyl- 
vania were  created  and  organized  by  statute.  The  superior  courts  of  that  state  would  take 
judicial  notice  of  the  authority  and  jurisdiction  conferred  by  statute  upon  these  courts ;  but  the 
courts  of  another  state  have  no  judicial  knowledge  of  the  statute  law  of  Pennsylvania.  It  was 
essential,  therefore,  in  order  to  show  what  faith  and  credit  would  be  given  to  the  judgment  of 
these  courts  in  Pennsylvania,  to  produce  and  prove  the  authority  under  which  they  were  orga- 
nized and  proceeded;,  this  could  only  be  done  by  producing  and  proving  the  statute  by  whieh 
they  were  created.  If  that  showed  that  the  subject  matter  of  the  suit  was  within  the  jurisdic- 
tion of  a  justice's  court,  and  the  proceedings  appeared  from  the  record  to  have  been  in  conformity 
■with  the  directions,  then  it-would  be  entitled  here  (in  New  York),  to  full  faith  and  credit."  See- 
Sheldon  V.  Hopkins,  7  Wend.  Rep.  435.  In  Indiana,  an  action  of  debt  was  brought  on  a  decree 
in  chancery  of  another  state,  and  the  court  said,  that  by  the  general  doctrine,  debt  could  not  be 
maintained  on  such  a  decree,  and  that  if  the  decree  was  entitled  to  that  effect  by  the  law  where- 
it  was  rendered,  the  law  should  be  averred  and  proved.  BUiott  v.  Ray,  2  Blackf  Rep.  31.  If  a- 
peculiar  effect  is  given  to  the  proceeding  by  a  statute  of  the  state  where  it  was  had,  such  statute- 
should  be  produced.  Idi  See  Cone  V.  Cotton,  2  Blackf.  Rep.  82.  Othercases  seem  to  stand  more- 
directly  upon  the  principles  of  presumptive  evidence.  In  Kentucky,  the  general  rule  is  stated  to 
be,  that  when  the  judgment  or  decree  of  a  sister  state  is  produced,  the  court  will  presume  the- 
tribunal  rendering  it  possessed  of  competent  jurisdiction!  and  authority,  and  that  the  act  done  in 
pursuance  of  that  authority,  concludes  and  binds  the  parties.  As  to  impairing  its  full  credit,  the 
onus  lies  on  him  who  resists  it,  to  show  that  by  the  local  law  it  is  not  conclusive.  Scott  v. 
Coleman,  5  Litt.  Rep.  349,  350.  See  the  next  note,  pi.  1  and  2,  and  cases  there  cited,  as  to  the- 
presumption  of  jurisdiction.  In  New  Jersey,  where  it  appeared  by  the  record  produced,  that  the 
judgment  and  proceedings  on  which  the  action  was  founded,  were  on  a  foreign  attachment,  Pen- 
nington, J.,  said:  "  The  court  will  take  notice  of  the  record  itselfj  and  examine  whether  it  is  of 
such  a  nature  as  to  be  entitled  to  full  credit  or  not;  and  whether  it  would  be  conclusive  evidence 
of  a  debt  in  the  courts  of  the  state  from  whence  it  is  brought  (viz ;  Pennsylvania).  And  I  am- 
not  ready  to  say,  nor  do  I  believe,  that  a  judgment  founded  on  a  foreign  attachment,  would  be- 
conclusive  evidence  of  a  debt  in  the  courts  of  Pennsylvania.  Foreign  attachments  are,  from- 
their  nature,  ex  parte,  and  their  proceedings  in  rem.  The  proceedings  are  not-  of  a  common-law 
nature,  but  special  remedies  given  the  creditors  against  the  rights,  credits  and  effects  of  the 
debtor  in  his  absence,  in  this  country  by  acts  of  our  assemblies ;  in  Great  Britain  by  the  custom 
of  particular  cities.  They  do  not,  therefore,  constitute  such  records  as  full  faith  and  credit  ought- 
to  be  given  them,  and  against  which  nothing  can  be  averred.  I  find  that  very  little  credit  is- 
given  to  judgments  on  foreign  attachments  in  the  courts  of  Westminster  Hall ;  the  original  debt 
on  which  they  are  founded  is  permitted  to  be  denied ;  or,  in  more  teolmical  language,  traveraedi 
not  from  disrespect  to  the  courts  where  the  proceedings  on  attachment  are  had,  but  from  the 
nature  of  the  proceedings,  their  liability  to  fraud  and  error,  and  to  collusion  between  the  plaintiff 
in  the  attachment  and  garnishee.  We,  therefore,  in  my  opinion,  have  a  right  to  presume  that 
the  courts  of  Pennsylvania  would  suffer  the  defendants  in  this  action  to  plead  nil  deheC  Curtis 
V.  Gibbs,  1  Pennington's  Rep.  399,  406. 

We  know  of  no  decisions  expressly  settling  that  the  court,  before  which  the  judgment  of  a 
neighboring  state  is  brought,  may  take  judicial  notice  of  the  law  under  which  it  was  rendered  m 
ascertaing  its  local  effect;  but  there-  are  some  which  rbaiiifest  no  ambiguous  inolination  to  that 
doctrine.  In  Clarke's  Adm'r  v.  Day  (2  Leigh's  Rep.  172),  to  a  declaration  on  two  Kentucky 
judgments,  the  defendant  pleaded  nil  debetj  and  the  plaintiff  demurred.     Coulter,  J.,  deUvering 
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tbe  opinion  of  the  court,  said :  "As  the  judgments  sued  on  in  this  case  are  to  have  the  same  effect 
here  as  they  would  have  if  sued  on  in  Kentucky,  it  follows  that  this  court  must  ascertain  what 
would  be  the  effect  of  them  there.    But  then  the  question  occurs,  how  this  matter  of  law  and 
usage  of  another  state  is  to  be  ascertained  by  the  courts  of  this  state?    It  is  said  that  the  federal 
courts,  as  well  supreme  as  inferior,  may  adjudge  the  law  in  such  a  case;  because  considering  their 
relation  to  the  states,  they  may  be  supposed  to  have  judicial  knowledge  of  the  laws  and  usageS' 
of  all  the  states ;  but  that  in  the  state  courts,  notwithstanding  the  constitution  of  the  United 
States,  and  the  act  of  Congress  of  1T90  on  this  subject,  the  laws  of  the  other  states,  in  this  re- 
spect, can  only  be  ascertained  as  any  other  matter  of  fact,  and  in  the  way  in  which  loreign  laws 
and  usages  are  usually  ascertained.     But  if  such  a  difference  does  exist  between  the  two  sets  of 
tribunals  in  deciding  in  cases  of  the  lex  loci  (concerning  which  I  gave  no  opinion),  it  does  not 
seem  to  me  to  have  any  important  bearing  on  the  question  before  us.    It  will  be  conceded,  I 
presume,  that  but  for  the  provision  in  the  constitution  and  the  act  of  Congress  before  referred  to, 
a  judgment  in  the  state  of  Kentucky,  when  sued  on  in  a  federal  court  of  this  slate,  would  no 
more  be  in  the  nature  of  a  domestic  judgment  in  that  court,  than  it  would  be  if  sued  on  in  a  state 
court :  in  both  it  would  be  equally  a  suit  on  a  foreign  judgment.     No  question  concerning  the 
lex  lod  arises  in  the  case ;  it  is  merely  a  question  of  evidence ;  and  although  the  weight  to  which 
it  may  be  entitled,  depends  on  the  weight  or  effect  it  has  in  the  state  where  the  judgment  was 
pronounced,  according  to  the  laws  and  usages  of  that  state,  I  cannot  see  why  a  different  mode  of 
deciding  on  such  a  question  should  prevail  in  the  state  and  federal  courts.    The  constitution  and 
law  having  made  the  states,  as  it  were,  domestic  to  each  other,  in  this  respect,  as  to  both  tribu- 
nals, it  would  seem  to  follow  that  both  tribunals  should  take  cognizance  of  the  case  as  though- 
founded  on  a  domestic  judgment."     Id.  175,  176.     "  The  constitution  and  act  of  Congress,  then, 
having  made  the  states  domestic  to  each  other,  in  regard  to  this  matter,  the  court  of  the  state 
must  try  this  issue  in  the  usual  way,  by  informing  itself  of  the  law  of  the  state  of  Kentucky,  as 
the  federal  courts  must  do,  should  there  be  any  doubt  about  it.     In  this  case,  the  judgment  sued 
on  was  affirmed  on  an  appeal  to  the  Supreme  Court  of  that  state ;  and  I  presume,  we  can  safely 
say,  as  the  federal  court  said  in  a  similar  case,  that  such  judgment  must  be  conclusive  on  the  par- 
ties in  that  state."    Id.  177.    In  Curtis  v.  Gibbs  (1  Pennington's  Rep.  399),  the  same  point  arose 
on  a  similar  state  of  pleadings,  with  respect  to  a  judgment  of  the  Common  Pleas  of  Pennsylvania. 
It  was  contended  by  counsel,  that  the  effect  of  the  judgment  of  a  neighboring  state  was  a  ques- 
tion of  fact  to  be  tried  by  a  jury,  and,  therefore,  that  the  plea  of  nil  debet  was  proper  to  put  that 
fact  in  issue.     But,  per  Pennington,  J.,  "I  think  differently.     It  must  be  an  intelligent  jury  in- 
deed that  could  mark  the  precise  limits  between  conclusive  and  grvma  facie  evidence.    This 
court  wUl  certainly  take  notice  of  the  constitution  of  the  states  forming  the  Union,  if  not  of  their 
statutes ;  and  in  doing  this,  we  find  that  by  the  constitution  of  the  state  of  Pennsylvania,  the 
courts  of  common  pleas  in  the  several  counties  of  that  state  are  common-law  courts,  having  im- 
portant jurisdiction,  possessing  an  authority,  in  one  particular  case,  of  issuing  ceriioraiies  to  infe- 
rior jurisdictions :  no  doubt  can  be  entertamed  but  that  a  judgment,  obtained  in  one  of  these 
courts  in  a  regular  course  of  the  common  law,  on  both  parties  being  in  court  and  a  defence  made 
or  an  opportunity  to  make  it,  would  be  conclusive  evidence  of  debt ;  and  that  nil  debet  to  a  dei- 
claration  founded  on  a  judgment  so  obtained,  would  be  a  bad  plea."    Id.  405.     In  Hoxle  v. 
"Wright  (2  "Verm.  Eep.  263,  267),  the  action  was  on  a  judgment  of  the  Supreme  Court  of  Massa- 
chusetts; no  proof  was  given  (at  least  so  it  seems  from  the  report),  respecting  the  effect  to  which 
the  judgment  would  be  entitled  by  the  law  of  Massachusetts.     But  Prentiss,  J.,  delivering  the 
opiniou,  in  order  to  ascertain  what  such  effect  would  be,  referred  directly  to  the  Massachusetts 
reports.     See  "Wemwag  v.  Pawling,  5  Gill  &  John.  500,  608  ;  also,  Spencer  v.  Sloo,  8  lou.  Rep. 
(Curry),  290,  293,  294.     In  connection  with  this  view,  the  case  of  Mills  v.  Duryee  (7  Cranch,  48 1 ), 
deserves  again  to  be  noticed.    The  plaintiff  there  declared  in  a  territorial  court  of  the  District  of 
Columbia,  on  a  judgment  of  the  Supreme  Court  of  the  state  of  New  York.    The  plea  was  nil; 
debet,  to  which  there  was  a  demurrer,  and  judgment  passed  for  the  plaintiff.     On  appeal,  the  judg- 
ment was  sustained  on  the,  ground  that  the,  constitution  and  act  of  Congress  having  placed  aU  the 
judgments  of  neighboring  states  on  the  footing  of  domestic  judgments,  nvl  tiel  record  was  the  only 
proper  plea.    Now,  it  is  observable  that  the  federal  court  not  only,  but  the  court  below,  did  take 
judicial  notice  of  the  law  of  New  York,  for  they  overruled  the  plea  of  nil  debet,  simply  bucause  it 
would  be  inadmissible  in  New  York.     And  it  can  be  hardly  said,  that  there  is  any  room  for  a 
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In  tlie  case  of  Guinness  agt.  Carroll,(l)  which  was  an  action  brought 
upon  an  Irish  judgment,  the  Court  of  King's  Bench  expressed  doubts  as 
to  the  point,  whether  the  grounds  of  the  judgment  were  examinable. 
Lord  Tenterden,  C.  J.,  said :  "Assuming  that  this  court,  as  has  been  con- 
tended, can  inquire  into  the  consideration  of  a  judgment  like  that  declared 
on,  and  that,  on  principles  of  general  justice,  we  ought  not  to  give  it  effect 
if  it  has  been  unduly  obtained,  still  I  am  of  opinion  that  this  has  not  been 
made  apparent."  The  argument  in  the  case  turned  on  the  point,  whether 
a  judgment  in  Ireland  has  the  same  effect  as  a  judgment  of  a  court  of 
record  in  England.  In  the  case  of  Ferguson  agt.  Mahon,(2)  however, 
which  was  a  similar  action,  the  court  seemed  to  take  it  for  granted  that 
no  inquiry  was  open  into  the  merits  of  the  action  or  the  propriety  of  the 
decision. 

Colonial  judgment. 

In  the  later  case  of  Henderson  agt.  Henderson,  (3)  which  was  an  action 
upon  a  decree  of  the  Court  of  Chancery  in  Newfoundland,  it  was 'held, 
that  the  defendant  could  not  set  up  as  a  defence  matter  that  could  have 
been  relied  upon  in  the  colonial  court.  All  the  previous  authorities  were 
cited  and  discussed  in  this  case.  Lord  Denman,  C.  J.,  in  giving  the  judg- 
ment of  the  court  observed:  "Several  pleas  were  pleaded  to  show  that 
the  defendant  had  not  had  justice  done  him  in  the  Court  of  Chancery  at 
Newfoundland.  This  is  never  to  be  presumed  ;  but  the  contrary  princi- 
ple holds,  unless  we  see  in  the  clearest  light  that  the  foreign  law,  or  at 
least  some  part  of  the  proceedings  of  the  foreign  court,  are  repugnant  to 


distinction  between  the  federal  and  state  courts  in  this  respect :  both,  according  to  the  doctrine 
of  the  case  under  consideration,  are  equally  bound  ex  officio  to  inquire  into  and  iake  judicial  notice 
of  the  lex  loci ;  for  the  federal  court,  in  this  instance,  was  acting  as  an  appellate  court ;  and  it 
is  of  the  nature  of  an  appellate  court  that  it  must  deal  with  the  matter  submitted  to  it  precisely 
as  the  court  a  quo  should  have  done.  Indeed,  all  the  decisions  which  have  been  made,  over- 
ruling the  plea  of  nil  debet,  when  pleaded  to  a  declaration  on  the  judgment  of  a  neighboring 
state,  seem  to  us  as  virtually  maintaining  the  domestic  oliaracter  of  such  judgment,  to  the  extent 
of  requiring  the  court  which  is  to  pass  upon  its  effect,  to  take  judicial  notice  of  the  local  law  upon 
which  that  effect  depends.  For  how  else  can  it  be  determined,  upon  demurrer,  that  the  plea  of 
nU  debet  is  improper?  See  Hall  v.  WilMams,  6  Pick.  Rep.  232,  237  ;  Field  v.  G-ibbs,  1  Peters'  C. 
C.  Bep.  155 ;  Evans  v.  Tatem,  9  Serg.  &  Rawle,  259 ;  Earthmau's  Adm'r  v.  Jones,  2  Yerg.  Rep. 
484;  Wade  v.  Wade,  Cam.  &  Nor.  486;  Armstrong  v.  Carson's  Ex'rs,  2  Dall.  Rep.  302:  Phelps 
T.  Holker,  1  Id.  261;  Hampton  v.  McConneU,  2  Wheat.  234;  Mayhew  w  Thatcher,  6  Id.  129. 
See  ante,  note  288. 

("When  a  foreign  judgment  is  proved,  its  validity  will  be  determined  according  to  the  law  of  the 
country  in  which  it  was  rendered  (Holton  v.  Gleason,  6  Foster  (N.  H.)  501) ;  which  law  must  be 
proved  in  each  case  as  a  fact.  Peek  v.  Hibbard,  26  Vt.  698;  MoCormick  v.  Garnett,  27  Eng. 
Law  &  Eq.  339  ;  Monroe  v.  Douglass,  1  Sulden  N.  Y.  447.  As  to  the  mode  of  proving  a  foreign 
judgment,  see  Spaulding  v.  Vincent,  24  Vt.  501 ;  Gaines  v.  Relf,  12  How.  U.  S.  472  •  of  a  sister 
stai}e,  see  Catlin  v.  Underbill,  4  McLean,  199;  Duvall  v.  ElHs,  13  Mis.  203.) 

(1)  1  B.  &  Ad.  463. 

(2)  11  A.  &  E.  179,  183. 

(3)  6  Q.  B.  288. 
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natural  justice ;  and  this  has  been  often  made  the  subject  of  inquiry  in  our 
courts.  But  it  steers  clear  of  an  inquiry  into  the  merits  of  the  case  upon 
the  facts  found ;  for  whatever  constituted  a  defence  in  that  court  ought  to 
have  been  pleaded  there."(l) 

In  considering  the  proceedings  of  a  colonial  court,  the  courts  of  this 
country  look  at  their  substance  and  not  at  their  form ;  it  has  been  said . 
that  few  foreign  judgments  could  be  sustained,  if  the  same  accuracy  in 
them  were  required  as  in  our  own. (2) 

Where  judgment  not  conclusive  in  country  ■where  pronounced. 

A  foreign  judgment  will  not  be  an  estoppel  in  this  country,  if  it  do  not 
appear  to  be  final  and  conclusive  as  -an  estoppel  in  the  country  where  it 
■was  pronounced. (3) 

Where  a  foreign  judgment,  however,  proceeds  upon  an  error  in  law 
apparent  upon  the  face  of  it,  it  may  be  impeached ;  and  this,  even  where 
it  is  set  up  in  answer  to  an  action,  and  the  action  is  not  brought  upon  it. 
Thus  in  the  case  of  Novelli  agt.  Eossi,(4)  where  it  appeared  that  the  French 
court  had  mistaken  the  law  of  England  as  to  the  effect  of  the  cancelation 
of  a  bill  of  exchange,  and  that  its  decree  had  been  founded  upon  such 
mistake,  the  defendant  was  not  allowed  to  set  up  the  decree,  in  answer  to 
the  plaintiff's  claim.  But  on  the  ground  that  the  foreign  courts  are  much 
more  competent  to  decide  questions  arising  upon  the  law  of  the  foreign 
country,  the  English  courts  will  not  set  aside  the  judgments  of  foreign 
courts  for  a  mistake  of  law,  unless  they  see  very  plainly  that  such  a  mis- 
take has  been  committed.(5) 

The  judgments  of  foreign  courts  may  of  course  be  avoided,  as  those  of 
our  own  courts,  if  founded  on  fraud,  or  pronounced  by  a  court  which  had 
not  competent  jurisdiction  over  the  subject  matter  of  the  cause.  In  all 
such  cases,  the  foreign  sentence  is  considered  to  be  a  nullity.  Nor  is  a 
foreign  judgment  available  in  the  courts  of  this  country,  either  for  the 
23laintiff  or  defendant,  if  anything  appears  in  the  record  of  the  proceed- 
ings on  which  the  judgment  is  founded,  contrary  to  reason  and  natural 
justice.(6)    In  the  case  of  Price  agt.  Dewhurst,(7)  on  a  question  as  to  the 


(1)  Id.  298.     See  also  Sims  v.  Thomas,  3  Law  Rep.  415. 

(2)  By  lord  Tenterden,  0.  J.,  in  Henley  v.  Soper,  8  B.  &  C.  20. 

(3)  Plummer  v.  Woodburne,  4  B.  &  0.  636.  See  also  Obiohini  v.  Bligh,  8  Bing.  351 ;  Smith  t. 
Nioolls,  5  N.  C.  222. 

(4)  2  B.  &  Ad.  151 ;  S.  C.  (more  fuUy  stated),  9  L.  J.,  K.  B.  301.  In  Buchanan  v.  Rucker  (I 
Camp.  61),  Lord  EUenborough,  C.  J.,  says,  that  there  might  be  such  glaring  injustice  on  the  face 
of  a  foreign  judgment,  or  it  might  have  a  vice  rendering  it  so  ludicrous,  that  it  could  not  raise 
an  assumpsit,  and  if  submitted  to  the  jurisdiction  of  the  courts  of  this  country  could  not  be  enforced. 

(5)  Beoquet  v.  M'Oarthy,  2  B.  &  Ad.  957  ;  AUvou  v.  Purnival,  1  C,  M.  &  R.  293.  And  see 
Arnott  V.  Redfern,  3  Bing.  353 ;  S.  C,  2  C.  &  P.  88. 

(6)  See  by  Lord  EUenborough,  C.  J.,  1  Camp.  63 ;  by  Lord  Deuman,  0.  J.,  11  A.  &  E.  181 ;  6 
Q.  B.  298 ;  by  Maule,  J.,  1  M.  &  G.  895 ;  by  Brady,  C.  J.,  3  Ir.  Law  Rep.  417. 

(7)  8  Sim.  279 ;  S.  C,  4  Myl.  &  Or.  76. 
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validity  of  a  sentence  of  a  court  in  a  foreign  country,  giving  effect  to  a 
bequest  of  personal  property  by  a  Britisb  subject  domiciled  there,  the  sen- 
tence was  considered  null  and  void,  the  persons  interested  under  the  will, 
and  claiming  the  property  bequeathed,  having  taken  part  in  the  proceed- 
ings of  the  foreign  court,  and  in  fact  having  constituted  the  court  which 
pronounced  the  sentence.  "  "Wherever  it  is  manifest,"  said  the  vice-chan- 
cellor, "  that  justice  has  been  disregarded,  and  that  the  parties  are  merely 
making  use  of  the  legal  proceedings  as  a  matter  of  form,  for  the  purpose  of 
doing  that  which  is  contrary  to  all  notions  of  justice,  namely,  of  deciding 
for  themselves  and  in  their  own  favor,  the  court  is  bound  to  treat  their  de- 
cision as  a  matter  of  no  value  or  substance."  The  foreign  sentence,  there- 
fore, in  that  case,  was  declared  to  be  fraudulent  and  void. 

Where  it  appears  defendant  has  not  been  summoned. 

Again,  if  the  judgment  should  have  passed  against  a  defendant  who,  it 
appears,  has  not  been  served  with  process,  nor  had  any  opportunity  of 
defending  the  action,  such  a  judgment  would  not  be  enforced  by  courts  of 
justice  in  this  country.  This  point  occurred  in  the  case  of  Buchanan  agt. 
Eucker,(l)  where  it  appeared  from  the  proceedings,  that  the  summons  had 
been  served  by  nailing  up  a  copy  of  the  declaration  on  the  door  of  the 
courthouse  ;  and  it  was  adjudged,  that  although  such  might  be  the  prac- 
tice abroad,  it  was  a  practice  inconsistent  with  all  principles  of  justice,  and 
that  the  judgment  therefore  could  not  be  made  the  ground  of  an  action  of 
assumpsit.  It  will  be  necessary  tlierefore  to  prove,  that  the  party  was 
duly  summoned  ;  or,  if  he  is  described  in  these  proceedings  as  an  absentee, 
that  he  had  absented  himself  from  the  country  ;(2)  for  the  mere  absence  of 


(1)  1  Camp.  63  ;'  S.  C,  9  East,  192.     See  also  Meeus  v.  Thelluson,  20  Eng.  Law  &  Eq,  465. 

(2)  Buchanan  v.  Rucker,  wt  supra.  See  also  Cavan  v.  Stewart,  1  Stark.  R.  525 ;  Frankland  t. 
MaoGrUsty,  1  Knapp  Pr.  0.  2'74;  Obichini  v.  Bllgh,  8  Bing.  351 ;  Ferguson  v.  Mahon,  11  A.  &  E. 
119  ;  Houlditch  v.  Donegal,  8  Bligh.  (N.  S.)  338. 

Note  306. — Buchanan  v.  Rucker,  cited  in  the  text,  proceeds  expressly  upon  the  ground  of  a 
total  want  of  jurisdiction.  On  the  argument  it  was  attempted  to  maintain  the  judgment  by  the 
local  law  of  the  island  of  Tobago,  where  it  was  rendered,  which,  in  terms,  authorized  proceed- 
ings of  a  similar  nature  against  persons  absent  from  the  island.  Lord  EUenborough,  who  delivered 
the  opinion  (9  East,  1 92),  said :  "  Absent  from  the  island  must  be  taken  only  to  lapply  to  persons 
who  had  been  present  there,  and  were  subject  to  the  jurisdiction  of  the  court  out  of  which  the 
process  issued ;  and  as  nothing  of  that  sort  was  in  proof  here  to  show  that  the  defendant  was 
subject  to  the  jurisdiction  at  the  time  of  commencing  the  suit,  there  is  no  foundation  for  raising 
an  assumpsit  upon  the  judgment  so  obtained." 

The  proposition  that  a  judgment  pronounced  without  jurisdiction  is  void,  and  can  be  no  evi- 
dence whatever,  is  universally  acknowledged,  not  only  in  respect  to  foreign  judgments,  but  to 
judgments  as  among  the  neighboring  states,  as  well  as  to  domestic  judgments.  See  note  262. 
And  we  had  occasion  to  observe  in  the  next  preceding  note,  that  it  makes  no  difference  whether 
the  judgment  is  sought  to  be  enforced  directly  by  action,  or  whether  it  cornea  incidentally  in 
question.  The  application  of  this  doctrine  to  foreign  judgments,  and  to  judgments  as  among  the 
several  states,  will  be  found  recognized  in  nearly  all  the  cases  which  we  shall  have  occasion  to 
cite  in  this  note.    So  far  as  the  general  principle  is  concerned,  there  is  no  difiSoulty;  but  the 
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point  of  embarrassment  usually  lies  in  determining  whether  the  court  had  jurisdiction  in  fact,  and 
in  ascertaining  how  far  that  jurisdiction  extended  in  the  particular  instance. 

1.  This  will  lead  to  the  inquiry  among  others,  was  the  ccrwrt  prop&rly  constituted  f  Such  inquiry 
is  always  allowable  when  a  foreign  judgment,  or  the  judgment  of  a  neigboring  state  comes  in 
question  (Rose  v.  Himely,  4  Cranch,  241,  269,  per  Marshall,  0.  J. ;  Cherriot  v.  Foussat,  3  Binn. 
Rep.  220;  Moren  v.  Killibrew,  2  Yerg.  Hep.  316,  319,  380;  The  Nueva  Anna  and  Liebre,  6 
"Wheat.  Rep.  193) ;  but  to  what  length  is  not  very  clearly  defined.  In  the  Bank  of  North  America 
V.  McCall  (4  Binn.  Rep.  371),  an  objection  was  started  as  to  the  jurisdiction  of  a  court,  acting  at 
St.  Domingo,  which  was  said  not  to  have  been  derived  from  the  proper  authority;  and  it  was 
held  sufficient  that  the  court  was  one  de  facto,  deriving  its  authority  from  those  in  whom  the 
power  of  the  country  was  for  the  time  being  vested;  and,  therefore,  it  was  deemed  to  have  the 
jurisdiction  of  a  legitimate  court.  S.  P.,  Ingram's  Heirs  v.  Cooke,  1  Overton's  Tenn.  Rep.  22. 
See  per  Best,  C.  J.,  Yrisarri  v.  Clement,  2  Oarr.  &  Payne,  223.  If  the  origin  of  the  foreign  court 
does  not  appear,  it  seems  that  it  will  be  presumed  legitimate ;  but  where  the  source  Of  its  au- 
thority is  stated,  the  tribunal  before  which  its  judgment  is  produced  wUl  examine  it ;  and  if  it  be 
contrary  to  the  usual  mode  of  constituting  courts,  it  shifts  the  onus  prohandi  upon  the  party  who 
would  sustain  the  judgment,  and  it  will  then  be  for  him  to  establish  that  the  foreign  court  was 
properly  organized.  See  per  "Washington,  J.,  Snell  v.  Paussatt,  1  "Wash.  C.  C.  Rep.  271,  274; 
S.  C,  3  Binn.  Rep.  239.    See  a/nle,  note  302,  as  to  this  doctrine  as  applicable  to  admiralty  decrees. 

2.  Another  inquiry  wiU  be,  has  the  foreign  amrt,  or  the  cowt  of  the  neighboring  state,  as  the  case 
may  be,  complied  with  the  local  law,  so  as  to  have  enabled  it  to  acquire  jwisdiction  over  what  it  has 
assumed  to  decide  ?  That  this  inqiiiry  is  admissible,  results  necessarily  from  the  legal  truism,  that 
a  judgment  void  where  it  is  rendered,  is  void  everywhere.  It  has  indeed,  been  said,  in  a  general 
way,  in  reference  to  admiralty  proceedings,  that  a  foreign  court,  so  far  as  its  jurisdiction  depends 
upon  municipal  rules,  must  judge  whether  it  has  jurisdiction  or  not,  and  that  such  decision  must 
be  respected.  Per  Marshall,  C.  J.,  Rose  v.  Himely,  4  Cranch,  276.  See  also  Cherriot  v.  Fous- 
sat, 3  Binn.  Rep.  255,  per  Tilghman,  0.  J.  But  if,  by  our  obligation  to  respect  decisions  of  this 
character,  it  is  intended  to  affirm  that  we  are  to  regard  them  as  conclusive,  the  doctrine  carried 
out  and  applied  to  foreign  courts  deriving  their  jurisdiction  under  local  regulations;  would  obvi- 
ously lead  to  an  absurdity  not  to  be  countenanced;  for  every  court  either  expressly  or  by 
implication  passes  upon  the  question  of  its  own  jurisdiction  whenever  it  renders  judgment ;  and 
to  say  that  because  it  has  so  passed  upon  it,  there  shaU  be  no  further  examination  into  the  point, 
would  be  paying  to  foreign  judgments  a  more  deferential  regard  than  is  allowed  even  to  domestic 
judgments.  See  note  262.  In  Earthman  v.  Jones,  the  Supreme  Court  of  Tennessee  held  a  Mis- 
souri judgment,  rendered  upon  attachment,  void,  because,  among  other  things,  the  return  of  the 
officer  to  the  attachment  did  not  comply  with  the  local  statute.  Eartlunan's  Adm'r  v.  Jones,  2 
Terg.  Rep.  484,  per  "Whyte,  J.,  Peck,  J.,  concurring.  See  also.  Cone  v.  Cotton,  2  Blackf  Rep. 
82 ;  Buchanan  v.  Rncker,  9  East,  192,  194 ;  Moren  v.  Killibrew,  2  Yerg.  Rep.  376 ;  Elliot  v. 
Piersol,  1  Pet.  Rep.  340,  341;  Thompson  v.  Tolmie,  2  Pet.  Rep.  157;  Fisher  v.  Hamden,  1 
Paine's  Rep.  55. 

A  question  somewhat  perplexing  not  unfrequently  arises  under  this  branch  of  the  inquiry^ 
viz :  what  is  the  presumption  where  a  foreign  judgment,  or  the  judgment  of  a  neighboring  state, 
is  introduced,  respecting  its  jurisdiction,  as  depending  upon  its  compliance  or  non-compliance  with 
the  local  law?  In  Umbragio  v.  Bligh  (8  Bing.  Rep.  335),  a  suit  was  instituted  in  England,  to 
recover  damages  awarded  by  the  vice-admiralty  of  the  island  of  Malta;  and  it  was  held,  that 
the  decree,  in  order  to  be  evidence  of  indebtedness,  must  show  expressly,  and  not  by  mere  in- 
ference, that  the  defendant  was  brought  within  the  jurisdiction  of  the  Vice- Admiralty  Court,  and 
that  the  court  where  the  suit  was  pending  would  not  presume  it.  So  also,  in  Thurber  v.  Black- 
burne  (1  New  Hamp.  Rep.  242,  246),  where  debt  was  brought,  in  New  Hampshire,  upon  a  judg- 
ment of  the  Common  Pleas  of  Rhode  Island,  held,  that  inasmuch  as  it  did  not  appear  by  the 
record  that  the  defendant  had  personal  notice  of  the  suit,  or  appeared  to  the  action  in  the  court 
where  the  judgment  was  pronounced,  the  judgment  must  be  regarded  as  obtained  without  juris- 
diction I  for  these  facts  would  not  be  presumed.  In  Bradshaw  v.  Heath  (13  Wend.  Rep.  407),  the 
plaintiff,  Mary  Bradshaw,  brought  ejectment,  in  New  York,  for  dower,  and  in  answer  to  proof  on 
the  part  of  the  defendant,  that  the  plaintiff,  previous  to  the  marriage  in  virtue  of  which  she 
claimed  dower,  was  a  married  woman,  and  that  her  first  husband  was  still  alive — the  plaintiff 
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produced  a  record  of  the  Superior  Court  of  Connecticut,  containing  a  sentence  of  divorce,  on  her 
petition,  from  her  first  husband.  The  petition,  as  stated  in  the  record,  alleged  that  the  first  hus- 
band had  deserted  the  petitioner,  and  had  ever  since  been  to  parts  unknown.  No  appearance  on 
the  part  of  the  husband  was  shown  by  the  record,  nor  did  it  state  that  he  was  served  with  pro- 
cess, or  had  notice  of  the  proceeding;  but,  on  the  contrary,  the  adjudication  was  alleged  to  have 
been  made  on  hearing  "  the  plea  and  evidence  produced  by  the  plaintiff."  The  defendant  proved 
that  the  first  husband,  at  the  time  of  the  presentation  of  the  petition,  and  of  the  granting  of  the 
divorce,  was  an  inhabitant  of  the  state  of  New  York ;  and  the  court  held,  that  although  the 
record  of  a  court  of  competent  jurisdiction  of  another  state,  granting  a  divorce,  is  conclusive,  and 
entitled  to  fuU  faith  and  credit,  yet  it  is  so,,  only  as  to  matters  clearly  and  distinctly  stated  in  it, 
and  not  as  to  those  which  are  merely  Inferable  by  argument  from  the  judgment ;  that,  in  the 
particular  case,  the  record  of  divorce  was  no  evidence  of  the  jurisdiction  of  the  court  over  the 
person  of  the  defendant  in  those  proceedings,  because  no  fact  was  stated  giving  jurisdiction ;  and 
if  jurisdiction  was  inferable  at  all,  it  was  only  so,  by  argument  from  the  judgment ;  and  conse- 
quently that  the  presumption  under  the  circumstances,  was  against  the  validity  of  the  decree. 
See  Harding  et  ux  v.  Alden,  9  Greenl.  Eep.  140,  el  seq. ;  Harrison  v.  Harrison,  19  Ala.  499  ; 
HuU  V.  Hull,  2  Strobh.  Eq.  174.  In  Scott  v.  Coleman  (5  Litt.  Rep.  350),  the  rule  on  this  subject 
with  regard  to  the  ordinary  judgments  of  neighboring  states,  is  laid  down  as  follows :  "that  when 
the  judgment  or  decree  of  a  sister  state  is  produced,  rendered  by  one  of  its  tribunals,  we  must 
presume  that  tribunal  had  jurisdiction  and  authority,''  and  the  onus  of  impeaching  it  is  thus 
thrown  on  him  against  whom  it  is  urged. 

A  distinction,  however,  is  taken  in  this  particular  in  several  cases  between  judgments  of  courts 
of  limited  and  special  jwrisdiciion,  and  those  of  general  jwisdiction.  But  what  is  a  court  of  hm- 
ited  and  special  jurisdiction,  as  contradistinguished  from  a  court  of  general  jurisdiction  ?  and  in 
what  way  is  the  tribunal  before  which  a  judgment  of  a  foreign  court  is  produced  to  determme 
whether  such  court  belongs  to  the  one  or  the  other  of  these  classes  ?  These  and  other  poiuts 
suggest  themselves,  when  the  mind  is  brought  to  bear  upon  the  subject,  and  without  attempting 
anything  like  a  solution  of  them,  we  shall  content  ourselves  with  using  the  terms  mentioned  as 
they  are  used  in  the  books.  In  respect  to  courts  of  general  jv/risdiction,  then,  the  rule  is,  that 
they  are  presumed  to  have  had  jurisdiction  until  the  contrary  clearly  appears.  See  Mills  v.  Mar- 
tin, 19  Johns.  Rep.  33,  per  Spencer,  J.  See,  also,  Thomas  v.  Robinson,  3  Wend.  Rep.  267 ; 
Peacock  v.  Bell,  1  Saund.  Rep.  73,  74,  75 ;  2  Kernan  E.  156.  This  rule  has  been  applied,  in 
New  York,  to  the  judgments  of  courts  of  common  pleas,  and  county  courts  of  neighboring  states. 
Thus,  ia  Shumway  v.  Stillman  (4  Cowen's  Rep.  292  ;  S.  C,  6  Wend.  Rep.  447),  debt  was  brought 
on  a  common  pleas  judgment  of  Massachusetts ;  the  defendant  plead,  that  at  the  time  of  the 
commencement  of  the  suit  in  which  the  judgment  was  obtained,  and  ever  since,  he  had  been, 
and  still  was,  a  resident  in  Schenectady,  in  the  state  of  New  York.  To  this  there  was  a  general 
demurrer,  which  the  court  sustained,  on  the  ground  that  the  defendant  had  not  expressly  nega- 
tived the  idea,  that  he  appeared  to  the  suit,  and  thus  conferred  jurisdiction.  "Every  presump- 
tion," says  Sutherland,  J.,  delivering  the  opinion  (4  Cowen's  Rep.  294,  296),  "  is  in  favor  of  the 
jurisdiction  of  the  court.  The  record  is  prima  facie  evidence  of  it ;  and  will  be  held  conclusive, 
until  cleariy  and  exphcitly  disproved."  See  S.  P.,  Harrod  v.  Barretto,  1  HaU's  Rep.  N.  Y.  S.  C. 
165.  In  Wheeler  v.  Raymond  (8  Cowen's  Rep.  311),  the  court  seem  to  have  held  sunUarly  in 
respect  to  proceedings  of  a  county  court  of  Vermont,  commenced  under  a  statute  of  that  state 
relating  to  foreign  attachments.  The  same  doctrine  has  been  acted  on  in  Connecticut.  Smith  v. 
Ehoades,  1  Day's  R.  168. 

But  in  respect  to  courts  of  limited  and  special  jurisdiction,  the  rule  is  different;  nothing  is  pre- 
sumed in  their  favor  so  far  as  it  respects  jurisdiction ;  and  the  party  seeking  to  avail  himself  of 
their  judgments,  must  show  that  they  had  jurisdiction  afflrmatively.  See  MiUs  v.  Martin,  19 
Johns.  Rep.  33 ;  also  9  Mod.  95 ;  2  Wils.  16 ;  Peacock  v.  Bell,  1  Saund.  Rep.  73,  74 ;  Kempe's 
Lessee  v.  Kennedy,  5  Cranoh,  173;  S.  C,  1  Peters'  C.  C.  Rep.  30;  Wheeler  v.  Raymond,  8  Cow- 
en's Rep.  311.  Accordingly,  in  New  York,  where  an  action  was  brought  on  a  justice's  judgment 
of  a  neighboring  state,  held  that  it  could  not  be  sustained  until  the  statute  creating  and  organiz- 
ing the  court  was  produced  and  proved,  that  it  might  be  seen  whether  the  justice  had  jurisdiction 
or  not ;  for  the  courts  of  one  state  will  not  take  judicial  notice  of  the  statutes  of  another.  Thomas 
v.  Robinson,  B  Wend.  Eep.  267 ;  Sheldon  v.  Hopkins,  7  Id.  435.    See  the  next  preceding  note. 
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Now,  by  statute  of  New  York,  a  transcript  from  the  docket  of  a  justice  of  an  adjoining  state  is 
made  presumptive  evidence  of  the  facta  stated  in  such  transcript,  when  authenticated  in  the  mode 
prescribed  in  the  act.  Laws  of  1836,  p.  658,  59th  sesa.  chap.  439.  See  post,  as  to  proof  of  rec- 
ords and  judicial  proceedings.  The  transcript,  however,  is  liable  to  be  controverted  by  evidence 
in  all  its  parts  relative  to  the  validity  of  the  judgment.  Id.  §  4.  In  Indiana,  a  scire  facias,  it  ap- 
peared, had  been  issued  by  a  justice  of  the  peace  of  Ohio,  and  on  a  return  of  the  writ  "  not 
found,"  judgment  passed  for  the  plaintiff,  upon  which  action  was  brought  in  the  former  state; 
ajid  lield,  that  the  judgment  having  been  rendered  without  service  of  the  writ  or  the  return  of 
two  mhils,  would  not,  on  common-law  principles,  support  the  action ;  and  that  if  the  judgment 
was  authorized  by  a  statute  of  Ohip  on  the  return  of  "not  found,"  such  statute  must  be  shown 
by  the  party  setting  up  the  judgment.  Cone  v.  Cotton,  2  Blaokf  Eep.  82.  And  in  regard  to  this 
class  of  jurisdictions,  it  is  observable  generally,  that  where  a  statute  prescribes  a  new  proceeding, 
either  unknown  to  the  common  law  or  contrary  thereto,  the  statute,  so  far  at  least  as  those  parts 
of  it  essential  to  jurisdiction  are  concerned,  must  be  not  only  proved,  but  shown  to  have  been 
strictly  pursued,  or  the  proceeding  will  be  held  a  nullity.  Per  Whyte,  J.,  Barthman  v.  Jones,  2 
Terg.  493.  The  same  has  been  said  with  regard  to  summary  proceedings  and  extraordinary 
powers,  exercised  by  any  court  under  a  special  statute.  Thatcher  v.  Powell,  5  'Wheat.  Rep.  119, 
127.  See  Holmes  v.  Broughton,  10  "Wend.  Eep.  75;  OoUet  v.  Keith,  2  Bast,  221;  Walker  v. 
Maxwell,  1  Mass.  Rep.  103. 

3.  A  still  further  inquiry  may  arise,  when  a  foreign  judgment,  or  the  judgment, of  a  neighboring 
state,  is  produced,  viz :  whai  measure  of  jurisdicUon  could  the  sovereign  power  of  the  place  where  the 
judgment  was  rendered,  confer  upon  its  courts  ?  Considered  in  an  international  point  of  view,  jur- 
isdiction, to  be  rightfully  obtained,  must  be  founded  either  upon  the  person  of  the  defendant  being 
within  the  territory  of  the  sovereign  where  the  court  sits,  or  his  property  being  within  such  ter- 
ritory ;  for  otherwise,  there  can  be  no  sovereignty  exerted,  upon  the  known  maxim,  eactra  terrtto- 
rmmjus  dicenii mtpune  nonparelur.  Story's  Confl.  of  Laws,  450;  3  Dig.  Lib.  2,  tit.  1,  oh.  20;  1 
Boullenois'  Pr.  Gen.  1,  2,  pp.  2,  3  ;  Tattel,  b.  2,  eh.  8,  §  84.  Bven,  therefore,  should  the  legisla- 
ture of  a  nation  or  of  a  neighboring  state  expressly  grant  jurisdiction  to  its  courts  over  persons  or 
property  not  within  its  territory,  such  grant  would  be  treated  elsewhere  as  a  mere  attempt  at 
usurpation,  and  all  judicial  proceedings  in  virtue  of  it,  held  utterly  void  for  every  purpose.  See 
Buchanan  v.  Eucker,  cited  in  the  text;  also,  Picquet  v.  Swan,  5  Mason's  Rep.  35,  42,  43,  per 
Story,  J.;  Story's  Confl.  of  Laws,  450,  451;  Kilburn  v.  Woodworth,  5  Johns.  Rep.  37 ;  Robin- 
son V.  Ward's  Ex'rs,  8  Id.  86 ;  Borden  v.  Pitch,  15  Id.  121 ;  HaU  v.  Wilhams,  6  Pick.  Rep.  232, 
240,  etseq.;  Flower  v.  Parker,  3  Mason's  Rep.  251,  per  Story,  J.;  Bartlett  v.  Knight,  1  Mass. 
Rep.  401 ;  Miller's  Ex'rs  v.  Miller,  1  Bailey's  Rep.  242 ;  Barthman's  Adm'r  v.  Jones,  2  Yerg.  Rep. 
484;  Moren  V.  KiUibrew,  Id.  376;  Rogers  v.  Coleman,  Hardin's  Rep.  413;  St.  Albans  v.  Bush, 
4  Termont  Eep.  58,  67.  Whether  the  doctrine  applies  to  decrees  of  divorce  obtained  in  one 
state  strictly  according  to  the  local  law,  and  sought  to  be  used  in  another,  quere.  See  Harding  et 
ux.  V.  Alden,  9  Greenl.  Rep.  140 ;  Bradshaw  v.  Heath,  13  Wendell,  407.  In  Harding  et  ux.  v. 
Alden  (supra),  the  Supreme  Court  of  Maine  seemed  to  think  that  it  did  not,  so  far  as  the  mere  ques- 
tion of  conjugal  rights  was  concerned,  they  being  the  subject  of  a  suit  in  the  nature  of  a  proceed- 
ing in  rem;  but  otherwise,  if  the  decree  was  sought  to  be  enforced  as  to  alimony.  See  this  case 
stated  and  commented  on  ante,  note  291. 

A  person,  however,  though  a  citizen  of  another  state  or  country,  when  he  comes  within  the 
territory  of  a  particular  sovereignty,  contracts  a  sort  of  temporary  allegiance  to  it,  and  may 
justly  be  subjected  to  its  process,  and  bound  personally  by  the  judgment  of  its  courts.  And 
whether  jurisdiction  be  founded  upon  the  person  being  within  the  territory,  or  the  property  hemg 
there,  the  judgment  will  be  deemed  valid,  so  far  as  that  jurisdiction  could  legitimately  extend ; 
but  no  farther.  Thus,  a  very  common  course,  in  many  of  the  United  States,  and  in  many  other 
countries,  is  to  proceed  against  non-residents,  by  an  arrest  or  attachment  of  their  property,  within 
the  territory.  Judgment  obtained  upon  process  of  this  kind,  will  generally  bind  the  property 
80  arrested  or  attached;  for  to  that  extent  the  court  has  or  can  have  jurisdiction.  But  such  judg- 
ment will  not  be  regarded  by  neighboring  states  or  other  nationa  as  evidence  of  indebtedness  or 
as  operative  in  any  measure  in  personam, ;  and  for  this  very  obvious  reason,  viz :  that  except  so 
far  as  the  property  attached  is  concerned,  there  is  and  can  be  no  jurisdiction,  no  power  of  adjudi- 
cation.   Picquet  v.  Swan,  supra ;  Story's  Confl.  of  Laws,  461 ;  KHbum  v.  Woodworth,  5  Johns. 
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Eep.  37  ;  Pawling  v.  Bird's  Bx'ra,  13  Id.  192  ;  Sargeant  on  Attachments,  112,  113,  114,  et  seq. ; 
M'Clenaclian  v.  M'Carty,  1  Ball.  Rep.  375;  Phelps  v.  Holker,  Id.  264;  Robinson  v.  Ward's 
Ex'rs,  8  Johns.  Rop.  86;  Borden  v.  Fitch,  15  Id.  121 ;  Hall  v.  Williams,  6  Pick.  Rep.  232  ;  Belts 
v.  Death,  Addison's  Rep.  265  ;  Fenton  v.  Garlick,  8  Johns.  Rep.  194,  197  ;  Flower  v.  Parker,  3 
Mason's  Rep.  251,  per  Stoiy,  J. ;  Wilson  v.  Graham,  4  Wash,  C.  C.  Rep.  53,  57,  per  Washington, 
J. ;  Biasell  v.  Briggs,  9  Mass.  Rep.  462  ;  Kibbe  v.  Kibbe,  Kirby's  Rep  119;  Dennison  v.  Hyde, 
6  Conn.  Eep.  508 ;  Aldrich  v.  Kinney,  4  Id.  380,  387 ;  Earthman's  Adm'r  v.  Jones,  2  Terg.  Rep. 
484 ;  Hoxie  v.  Wrighi,  2  Verm.  Rep.  263  ;  Eogfrs  v.  Coleman,  Hardin's  Rep.  413 ;  Newton  Y, 
STewell,  10  Pick.  Rep.  470,  472  ;  Starbuek  T.  Murray,  5  Wend.  Eep.  148 ;  Holbrook  v.  Murray, 
Id.  161 ;  Bradshaw  v.  Heath,  Id.  407,  416;  Bates  v.  Delavan,  5  Paige's  Rep.  299,  305;  Arm- 
strong V.  Harshaw,  1  Dev.  Rep.  188. 

So  as  to  judgments  or  decrees  in  other  cases,  obtained  against  persons  resident  abroad  -witliout 
notice  to  them,  and  an  opportunity  afforded  of  defending.  See  the  above  cases ;  also.  Bellows 
T.  Ingham,  2  Verm.  Rep.  576,  577 ;  Woodward  v.  Tremere,  6  Pick.  Rep.  354;  Newell  v.  New- 
ton, 10  Id.  472;  Bartlett  v.  Knight,  1  Mass.  Rep.  401 ;  Cone  v.  Cotton,  2  Blackf.  Rep.  82;  Mo- 
ren  v,  Killibrew,  2  Yerg.  Rep.  376 ;  Thurber  v.  Blackboume,  1  N.  Hamp.  Eep.  242  ;  Bradshaw 
V.  Heath,  13  Wend.  407;  Hart  v.  Lodwick,  8  Lou.  Rep.  (Curry)  164;  Spencer  v.  Sloo,  Id.  290. 
And  in  order  that  the  judgment  under  these  circumstances  may  be  rendered  binding  upon  the 
defendant  i/n  personam,  the  notice  must  be  personally  served  upon  him.  This  will  be  found  sus- 
tained by  all  the  cases :  and  where  notice  was  given  by  publication  in  the  newspapers,  as  is 
frequently  done  in  certain  chancery  proceedings  in  several  of  the  states,  to  bring  in  some  of  the 
parties  who  were  absent,  held,  that  a  decree,  pursuant  to  notice  of  that  character,  as  against 
such  absent  defendants,  was  no  evidence  of  indebtedness.  Miller's  Ex'rs  v.  Miller,  I  Bailey's 
Rep.  242.  See  Moren  v.  KiUibrew,  2  Terg.  Rep.  376;  Cone  v.  Cotton,  2  Blackf.  Rep.  82; 
Rogers  v.  Coleman,  Hardin's  Rep.  413 ;  Warren  v.  Hall's  Ex'r,  10  Lob.  Rep.  (Curry)  337.  The 
notice  must,  moreover,  be  served  upon  the  defendani;,  while  he  is  within  the  jurisdiction  of  the 
sovereignty  under  which  the  court  acts ;  for  no  sovereign  has  a  just  right  to  issue  such  notice 
to  the  citizen  of  another  state  or  country,  and  thereby  draw  the  party  from  his  ovni  proper  forum 
adalium  exa/men.  Picquet  v.  Swan,  swpra;  Dunn  v.  Dunn,  4  Paige's  Eep.  425;  Fenton  v.  Gar- 
lick,  8  Johns.  Rep.  194,  197  ;  Flower  v.  Parker,  3  Mason's  Rep.  251,  per  Story,  J.;  Wilson  T. 
Graham,  4  Wash.  C.  C.  Rep.  53,  56,  57,  per  Washington,  J. ;  Woodward  v.  Tremere,  6  Pick. 
Rep.  354;  Harrod  v.  Barretto,  1  Hall's  Rep.  N.  T.  S.  C.  155  ;  Kilburn  t.  Woodworth,  5  Johns. 
Eep.  161;  Arnold  v.  Tourtelott,  13  Pick.  Eep.  172;  Adam  v.  Rowe,  2  Fairf.  Rep.  98.  But  if 
the  party,  in  any  of  these  instances,  chooses  to  appear  and  contest  the  merits,  thereby  waiving 
his  personal  immunity,  and  submitting  to  the  jurisdiction  of  the  court,  the  judgment  would  then 
doubtless  bind  him  personally,  and  be  entitled  to  the  same  measure  of  respect  with  the  judg- 
ment of  a  neighboring  state  or  a  foreign  country,  as  the  case  may  be,  obtained  in  the  ordinary 
mode.  Picquet  v.  Swan,  5  Mason's  Rep.  43  ;  Flower  v.  Parker,  3  Id.  251 ;  Hall  v.  Williams,  6 
Pick.  Rep.  237  ;  Shumway  v.  Stillman,  6  Wend.  Rep.  447;  S.  C,  4  Cowen's  Rep.  292  ;  Starbuek 
V.  Murray,  6  Id.  148  ;  Hoxie  v.  Wright,  2  Verm.  Rep.  262  ;  Bellows  v.  Ingham,  Id.  575;  May- 
hew  V.  Thatcher,  6  Wheat.  Rep.  129  ;  Wheeler  v.  Raymond,  8  Cowen's  Rep.  311 ;  Price  v.  Hig- 
gins,  1  Litt.  Rep.  276;  Moore  v.  Spaokman,  12  Serg.  k  Rawle,  287.  See  also  Bradshaw  v. 
Heath,  13  Wend.  Eep.  407.  Otherwise,  however,  it  has  been  said  in  cases  of  foreign  attach- 
ments, where  the  defendant  has  merely  appeared  to  protect  his  property.  Semble,  BisseU  v- 
Briggs,  9  Mass.  Rep.  469,  per  Parsons,  C.  J. ;  Pawling  v.  Bird's  Ex'rs,  13  Johns.  Rep.  207.  But, 
in  Starbuek  v.  Murray  (6  Wend.  Rep.  159),  Marcy,  J.,  delivering  the  opinion,  after  referring  to 
the  above  case  of  Bissell  v.  Briggs,  lays  down  the  law  as  follows :  "  The  court  would  not,  in 
such  a  case,  I  concede,  have  jurisdiction  over  the  defendant's  person  for  any  other  but  the  direct 
objects  of  the  proceedings ;  and  so  far  as  those  were  concerned,  he  would  be  subjected  to  the 
authority  of  the  court.  If  a  citizen  of  one  state  should  go  into  another  to  claim  property  seized 
on  attachment,  and  subject  the  attaching  creditors  to  costs  and  expenses,  which,  in  the  due 
course  of  the  proceedings,  should  be  adjudged  to  them  by  a  court  of  competent  authority,  will  it 
be  pretended  that  he  could  resist  the  payment  of  these  costs  on  the  ground  that  he  was  not  subject 
to  the  jurisdiction  of  the  court?  For  all  the  fair  and  direct  objects  of  the  suit,  he  was  within  its 
jurisdiction.  So  if  the  proceedings  were  not  in  rem,  but  the  property  of  the  defendant  was  at- 
tached to  compel  him  to  appear  and  answer  to  proceedings  in  personam,  and  he  did  in  fact  appear 
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and  litigate  the  cause  with  the  plaintiff,  he  could  not  be  heard  to  question  the  jurisdiction  of  the 
court  over  his  person.  I  do  not  think  Chief  Justice  Parsons  intended  to  say  more  than  this, 
that  when  a  court  had  the  jurisdiction  of  a  defendant  for  one  purpose,  it  could  not  legally  bind 
him  by  a  judgment  or  sentence  in  a  distmct  and  different  manner.  See  Moore  v.  Spademan,  12 
Serg.  &  Rawle,  281. 

If  the  party,  by  an  act  of  lawless  violence  on  the  part  of  a  few  citizens  of  a  particular  state,  is 
seized  and  brought  within  its  jurisdiction  from  another  state,  he  may,  nevertheless,  be  subjected 
to  the  jurisdiction  of  the  courts  of  the  state  into  which  he  is  so  brought.  State  v.  Smith,  1  Bai- 
ley's Bep,  283.    See  S.  C,  before  the  chancellor.  Id.  290,  note  a. 

Where  the  record  of  a  foreign  judgment  states  that  the  defendant  appeared  by  attorney,  this 
win  be  prima  fade  evidence  of  the  fact,  and  the  attorney  wiU  be  presumed  to  have  been  regu- 
larly constituted.  Maloney  v.  Gibbons,  2  Camp.  Kep.  502.  See  Eobinson  v.  Eaton,  1  T.  R.  & 
E.  62  ;  Tipton  v.  Mayfield's  Bx'rs,  10  Lou.  Rep.  (Curry)  189.  So,  with  respect  to  judgments  as 
among  the  neighboring  states.  Field  v.  Gibbs,  1  Peters'  C.  C.  Rep.  155 ;  Hall*  v.  Wilhams,  6 
Pick.  Rep.  232;  Aldrich  v.  Kinney,  4  Conn.  Bep.  380 ;  Starbuck  v.  Murray,  5  Wend.  Rep.  148  ; 
Hoxie  V.  "Wright,  2  Verm.  Rep.  263 ;  Shumway  v.  Stillman,  6  Wend.  Bep.  447.  But  as  we  have 
already  seen,  some  diversity  of  opinion  exists,  whether  this  statement  of  appearance  in  the  record 
of  a  neighboring  state  may  be  contradicted.  In  Field  v.  Gibbs  (1  Peters'  C.  0.  Bep.  165),  it  was 
held  it  could  not,  on  the  general  principle  forbidding  the  impeachment  of  records.  So,  also,  in 
Vermont  (Hoxie  v.  Wright,  2  Verm.  Rep.  263,  268) ;  and  in  Massachusetts,  to  a  qualified  extent 
only,  however.  Hall  v.  Williams,  6  Pick.  Rep.  232.  See  post  in  the  notes  to  Chap.  5.  But  in 
New  York  and  Connecticut,  the  direct  contrary  has  been  held ;  and  in  the  former  state  the  broad 
ground  is  taken,  that  every  fact  stated  in  the  record  upon  which  jurisdiction  depends,  may  be 
controverted.  See  the  note  above  referred  to ;  also,  Starbuck  v.  Murray,  5  Wend.  E.  148 ;  Al- 
drich V.  Kinney,  4  Conn.  Rep.  380 ;  Barber  v.  Winslow,  12  Wend.  Bep.  102,  and  the  cases  there 
cited;  Shumway  v.  Stillman,  6  Id.  441 ;  Bradshaw  v.  Heath,  13  Wend.  Bep.  407,  418. 

In  a  somewhat  recent  case,  the  validity  of  judgments  rendered  against  persons,  who  were  non. 
residents,  and  had  no  actual  notice  of  the  suit,  and  did  not  appear  and  answer  the  same,  came 
before  the  Court  of  Common  Pleas  of  England,  upon  a  Scottish  judgment  rendered  against  a  Scot- 
tish absentee,  upon  due  attachment  of  his  heritable  property  in  Scotland,  and  due  proclamation 
by  what  ia  there  technically  called  horning,  and  a  judgment  by  default  for  non-appearance.  An 
action  of  debt  was  brought  on  the  judgment,  and  the  question  was,  whether  it  was  void  or  not 
It  was  held,  that  it  was  valid.  This  was  partly  the  result  of  the  articles  of  union  between  Scot- 
land and  England,  and  partly  of  the  recognition  of  such  practice,  as  valid,  by  a  British  act  of  Par- 
liament ;  and  partly  also  of  the  fact  that  the  judgment  was  against  a  Scottish  subject.  Best,  J., 
who  delivered  the  opinion  of  the  court,  said :  "  A  natural  born  subject  of  any  country,  quitting 
that  country,  bUt  leaving  property  under  the  protection  of  its  laws,  even  during  his  absence,  owes 
obedience  to  those  laws,  particularly  when  those  laws  enforce  a  moral  obligation.  The  deceased, 
before  he  left  his  native  country,  acknowledged  under  his  hand,  that  he  owed  the  debts ;  he  was 
under  a  moral  obUgationto  discharge  those  debts  as  soon  as  he  could."  After  adverting  to  the 
case  of  Buchanan  v.  Buoker,  and  some  others,  he  added :  "  To  be  sure,  if  attachments,  issued 
against  persons  who  were  never  within  the  jurisdiction  of  the  court  issuing  them,  could  be  sup- 
ported and  confirmed  in  the  country  in  which  the  person  attached  resided,  the  legislature  of  any 
country  might  authorize  their  courts  to  decide  on  the  right  of  parties  who  owed  no  allegiance  to 
the  government  of  such  country,  and  were  under  no  obligation  to  attend  its  courts,  or  obey  its 
lawa  We  confine  our  judgment  to  a  case  where  the  party  owed  allegiance  to  the  country  in 
which  the  judgment  was  so  given  against  him,  from  being  bom  in  it,  and  by  the  laws  of  which 
country  his  property  was,  at  the  time  those  judgments  were  given,  protected.  The  debts  were 
contracted  in  the  country  in  which  the  judgments  were  given,  whilst  the  debtor  resided  in  it." 
Douglas  V.  Forrest,  4  Bing.  Rep.  686.  (See  also  Meeus  v.  TheUuson,  20  Bng.  Law  &  Eq.  465  ; 
Gould  V.  Webb,  82  Bug.  Com.  Law  R.  932  ;  76  Id.  787.) 

Thus  far,  to  avoid  unnecessary  prolixity,  we  have  treated  of  foreign  judgments  and  judgments 
as  among  the  neighboring  states  of  the  Union,  without  discriminating  very  particularly,  except  in 
£  few  instances,  between  the  two  classes ;  for,  in  regard  to  the  matters  relating  to  jurisdiction 
which  we  have  noticed,  there  is  seldom  a  discernible  shade  of  difference  between  them.  The 
latter  class,  however,  owmg  to  the  provisions  of,  the  act  of  Congress  and  the  constitution,  men- 
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tioned  in  the  next  preceding  note,  may,  perhaps,  with  respect  to  some  other  partioalars  under 
this  head,  claim  a  distinct  and  separate  consideration.  "Where  the  legislature  of  a,  state  has 
undertaken  to  confer  upon  its  courts  the  power  of  exercising  jurisdiction  over  the  persons  of  the 
citizens  of  other  states,  who  have  in  no  sense  subjected  themselves  to  its  authority,  nor  been 
within  its  territory,  we  have  seen  {supra  of  this  note,  pi.  3)  that  all  judgments  rendered  m  pur- 
suance of  such  regulations  will  he  held  utterly  void.  The  legislature,  the  principal,  having  no 
jurisdiction,  can  confer  none  upon  its  agents,  the  courts.  Per  Catron,  J.,  Earthman  v.  Jones,  2 
Terg.  Rep.  484.  But,  in  respect  to  its  own  resident  citizens,  it  is  undoubtedly  competent  for  the 
legislature  to  prescribe  such  mode  of  judicial  proceeding  as  it  may  deem  proper ;  to  direct 
the  manner  of  serving  process,  the  notice  which  shall  be  given  to  defendants,  and  to  de- 
clare the  effect  of  a  judgment  rendered  in  pursuance  of  such  notice.  Per  "Williams,  J., 
Beech  v.  Abbott,  6  Term.  Eep.  591.  See  also,  Douglas  v.  Forrest,  4  Bing.  686,  per  Best, 
C.  J.  Should  _  a  state,  then,  adopt  absurd  or  unjust  provisions  in  this  respect,  and  give 
full  jurisdiction  to  its  courts  over  resident  citizens,  without  requiring  anything  more  than  a  con- 
structive notice  to  them;  should  it  allow,  for  instance,  the  rendition  of  a  judgment,  after  service 
of  process  upon  the  property  of  the  defendant,  or  by  publication  of  notice  in  the  newspapers,  or 
by  affixing  the  same  against  the  door  of  a  court-house  or  church,  and  declare  such  judgment 
final  and  conclusive,  what  would  be  its  effect  in  a  neighboring  state  ?  If  it  were  a  strictly  ^Bmyra 
judgment,  it  might,  perhaps,  be  treated  as  a  nullity,  provided  there  was  clearly  no  appearance, 
and  no  opportunity  of  defending ;  but  such  is  not  the  case.  It  is  now  settled,  by  as  strong  and 
unbroken  a  current  of  authority  as  can  be  brought  to  bear  in  favor  of  any  position,  that  the 
several  states  in  this  respect  are  not  foreign  to  each  other;  that  the  effect  to  which  the  "acts, 
records,  and  judicial  proceedings"  of  one  state  are  entitled  in  the  courts  of  a  neighboring  state, 
does  not  depend  upon  volition  or  comity  as  among  the  respective  members  of  the  Union, 
hut  is  defined  and  peremptorily  enforced  by  the  paramount  sovereignty  of  the  federal  gov- 
ernment. See  the  next  preceding  note,  and  the  cases  there  cited.  Many  of  the  decisions 
seem  at  a  first  glance  to  m^tain  the  doctrine,  that  judgments  obtained  without  personal 
notice  to  the  defendant,  and  without  any  opportunity  afforded  him  of  contesting  the  plain- 
tiff's claim,  would  not  come  within  the  general  rule,  but  constitute  an  exception  to  the 
provisions  of  the  constitution  and  the  act  of  Congress.  See  Aldrich  v.  Kinney,  4  Conn. 
Rep.  380;  Zibbe  v.  Kibbe,  Kirby's  Rep.  119;  Robinson  v.  "Ward's  Ex'rs,  8  Johns.  Rep.  86; 
Penton  v.  Garlick,  Id.  194;  Kilburn  v.  Woodworth,  5,  Id.  31;  Borden  v.  Pitch,  15  Id.  121; 
Pawling  V.  Bird's  Ex'rs,  13  Id.  192 ;  Starbuck  v.  Murray,  5  "Wend.  Rep.  148 ;  Holbrook  v.  Muiv 
ray.  Id.  161 ;  Shumrray  v.  Stilhnan,  6  Id.  4^7  ;  S.  C,  4  Cowen's  Rep.  292;  "Wheeler  v.  Raymond, 
8  Cowen's  Rep.  311 ;  Andrews  v.  Montgomery,  19  Johns.  Eep.  162;  Bartlett  v.  Knight,  1  Mass. 
Eep.  401;  Jacobs  v.  Hull,  12  Id.  25  ;  Bissell  v.  Briggs,  9  Id.  462;  Hall  v.  "Williams,  6  Pick.  Rep. 
232  ;  "Woodward  v.  Tremere,  Id.  354 ;  Dennison  v.  Hyde,  6  Conn.  Eep.  508 ;  Eogers  v.  Coleman, 
Hardin's  Rep.  413 ;  Hitchcock  v.  Aicken,'2  Cain.  Eep.  460.  (See  g§  229,  136,  Code  of  New 
York.)  But  on  examination  it  will  be  seen  that  these  authorities  all  relate  to  cases  where  the 
person  against  whom  the  judgment  was  pronounced,  was  a  resident  citizen  of  another  stale  when 
the  suit  was  commenced,  and  had  contracted  no  allegiance  to  the  sovereignty  where  the  court 
sat,  nor  given  it  any  power  over  him.  They  proceed  upon  the  total  absence  of  jurisdiction  in  the 
court  not  only,  b«it  the  sovereignty  under  which  the  court  acted,  and  the  absolute  impossibility 
of  acquiring  jurisdiction  without  the  party's  consent  in  such  cases.  See  supra  of  this  note,  pi.  3, 
and  the  cases  there  cited.  The  question,  therefore,  as  to  judgments  rendered  in  accordance  with 
the  local  law  by  a  state  court  against  its  resident  citizens,  over  whom  it  has  exclusive  sovereignty, 
did  not  arise  and  was  not  discussed.  In  Thurber  v.  Blackbourne  (1  N.  Hamp.  Eep.  242,  245), 
Bell,  J,,  delivering  the  opinion  of  the  court,  lays  down  a  position,  which,  if  correct,  would  indis- 
criminately exempt  all  judgments  of  other  states  ftom  the  operation  of  the  act  of  Congress  and 
the  constitution,  provided  they  were  obtained  without  personal  notice  to  the  defendant,  and  an 
opportunity  afforded  him  of  defending.     "The  words  records  and  judicial  proceedings,"  he  says, 

•  "  are  words  of  definite  meaning  at  common  law,  and  by  settled  legal  rules  in  the  construction  of 
statutes,  they  are  to  have  the  same  meaning  attached  to  them  when  used  in  this  statute.  The 
common  law  never  recognized  judicial  proceedings  as  foreign  judgments,  unless  rendered  hy  a 

,  court  of  record  upon  personal  notice  given  to  the  defendant,  or  his  appearance  to  the  action. 

\  "WithouHhese  requisites,  such  foreign  judgment  is  a  mere  nullity,  and  does  not  afford  even  prima 
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fade  evidence  of  a  debt.  Fisher  v.  Lane,  3  'Wilson,  303 ;  Buchanan  v.  Rucker,  9  Bast,  192. 
The  judicial  proceedings  or  judgments  contemplated  by  the  act  of  1790,  were  therefore  not  judg- 
ments rendered  without  notice  to  the  defendant  or  appearance  to  the  action,  but  judgments 
■which  were  recognized  and  enforced  at  common  law  as  foreign  judgments.  Judgments  of  the 
courts  of  record  of  one  state,  rendered  without  notice  or  appearance  of  the  defendant,  when  sued 
in  the  courts  of  another  state,  are  therefore  not  affected  by  the  statute  of  1790,  but  remain,  as  at 
common  law,  mere  nullities,  unless  within  the  jurisdiction  where  they  were  rendered."  And  see 
Hall  V.  Williams,  1  Pau-f  Rep.  278,  286.  A  similar  doctrine  has  been  acted  upon  in  Indiana. 
Thus,  in  Holt  v.  AUoway  (2  Blackf.  Rep.  108),  in  an  action  on  a  Kentucky  judgment,  the  defend- 
ant pleaded  that  the  judgment  was  obtained  against  him  on  a  recognizance  of  special  bail  with- 
out any  notice  having  been  served  on  him ;  and  without  any  ca.  sa.  having  been  issued  against 
his  principal.  To  this  plea  there  was  a  general  demurrer,  which  was  overruled  and  judgment 
given  for  the  defendant,  because  no  ca.  sa.  had  gone.  The  court,  after  observing  that  the  judg- 
ment of  a  neighboring  state  may  be  impeached  for  fraud,  or  for  want  of  jurisdiction,  say :  "  The 
cause  under  consideration  does  not  belong  to  either  of  those  classes  of  cases.  On  the  one  hand, 
it  is  a  case  to  which,  for  the  want  of  personal  notice,  the  act  of  Congress  giving  to  the  judgment 
of  one  state  when  sued  upon  in  another,  the  same  conclusive  effect  as  it  has  wfiere  rendered,  does 
not  properly  apply.  That  act  is  based  upon  the  principle  that  the  merits  of  a  cause  once  fairly 
and  fhlly  tried  and  determined  in  one  slate,  should  not  be  subject  to  the  subsequent  investiga- 
tions and  decisions  of  the  courts  of  other  states;  but  a  judgment  rendered,  like  the  one  in  ques- 
tion, in  the  absence  of  the  defendant,  and  without  any  personal  notice  to  him  of  the  suit,  cannot 
be  said  to  have  been  thus  fairly  obtained,  and  consequently  does  not  come  within  the  principle  of 
the  act  of  Congress.  On  the  other  hand,  although  the  defendant  had  no  personal  notice  of  the 
original  suit,  yet  as  it  does  not  appear  but  that  he  was  a  resident  of  the  state  of  Kentucky  when 
the  action  was  commenced,  and  that  the  judgment  was  recovered  in  conformity  with  the  laws  of 
that  state,  we  would  not,  it  is  conceived,  be  warranted  in  determining  that  the  court  had  no  juris- 
diction. We  are,  therefore,  of  opinion,  that  according  to  the  facts  on  record,  the  judgment  in  this 
case  must  be  viewed  not  as  conclusive,  for  the  want  of  personal  notice ;  not  as  absolutely  void, 
since  the  defendant  must  be  presumed  a  resident  of  Kentucky  when  the  suit  was  commenced, 
and  amenable  to  its  laws ;  but  we  must  consider  it  as  a  foreign  judgment  and  prima  facie  evi- 
dence of  the  debt.  It  is  per  se  a  cause  of  action,  and  may  be  declared  on  as  in  the  present  case 
without  setting  forth  the  original  demand.  Its  justice,  however,  is  subject  to  be  impeached ;  and 
it  may  be  shown  to  have  been  unduly  or  irregularly  obtained."  See  Cone  v.  Cotton,  2  Blackf. 
Rep.  82 ;  EUiott  v.  Ray,  Id.  31.  So  also  in  New  York.  Robinson  v.  Ward's  Ex'rs,  8  Johns. 
Rep.  86,  91.  But  as  it  respects  the  latter,  the  adjudication  referred  to  was  made  at  a  period 
when  the  judgment  of  another  state  was  regarded  as  standing  upon  the  same  footing  with  judg- 
ments strictly  foreign  in  their  character.  Since  the  decision  of  the  federal  court  in  Mills  v.  Dur- 
yeo  (7  Cranch,  481),  and  the  solemn  recognition  of  its  doctrines  in  New  York,  which  followed 
soon  after,  the  subject  has  not  been  there  presented ;  and  if  it  should  be,  there  is  great  reason  for 
doubting  whether  the  case  of  Robinson  v.  Wardjs  Ex'rs  (supra),  would  stand  as  a  true  exposition 
of  the  law.  In  Louisiana,  a  Tennessee  judgment,  obtained  under  a  statute  requiring  no  notice  or 
citation,  was  held  of  no  vahdity  whatever.  Patterson  v.  Mayfield's  Ex'rs,  10  Lou.  Rep.  (Curry) 
220.  See  Warren  v.  Hall's  Ex'rs,  Id.  377.  But  see  Pool  v.  Brooks,  Id.  14,  18.  In  Massachu- 
setts, in  a  suit  on  a  judgment  against  the  defendant  as  baU,  recovered  io  North  Carolina  by  scire 
facias  on  a  return  of  two  nihils,  the  defendant  showed  that  he  had  no  actual  notice  of  the  judg- 
ment against  his  principal,  and  no  notice  that  any  process  had  been  instituted  against  himself  as 
bail.  It  was  proved,  however,  on  the  trial,  that  by  the  laws  of  North  CaroUna  and  the  usage 
there,  the  bail  was  so  far  a  party  to  the  record  against  his  principal,  as  to  be  bound  to  take  no- 
tice of  the  proceedings  against  the  principal,  and  the  subsequent  proceedings  against  the  bail . 
And  the  court  held,  that  tlie  want  of  actual  notice  under  such  oiroumstanoes  did  not  prevent  the 
judgment  from  operating  conclusively.  "The  defendant,"  say  they,  "must  be  considered  as 
affected  by  that  constructive  notice,  which  would  avail  the  plaintiff  just  as  eflfectually  as  if  an  ac- 
tual notice  were  given ;  so  far,  at  least,  as  we  are  to  consider  the  matter."  M'Rae  v.  Mattoon,  13 
Pick.  Rep.  53.  A  similar  doctrine  seems  to  prevail  in  Ohio.  Poorman  v.  Crane,  1  Wright's  Rep. 
347.  See  Spencer  v.  Brockaway,  1  Hamm.  Rep.  259. 
Indeed,  notwithstanding  some  respectable  opinions  to  the  contrary,  we  venture  to  affirm  that 
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in  order  to  give  the  oonsUtution  and  act  of  Congress  tlieir  legitimate  effect,  both  principle  and 
authority  require  that  the  judgment  of  a  neighboring  state  should  be  treated  in  all  respects  as 
though  the  court  before  which  it  is  brought  were  sitting  and  acting  under  the  laws  of  the  state 
where  it  was  rendered.  Hinton  v.  Townes,  1  Hill's  Rep.  439,  per  O'NeaU,  J.,  dehvering  the  opin- 
ion of  the  court.  See,  also,  per  Catron,  J.,  Hunt  v.  Lyle,  8  Yerg.  142,  144.  If  it  would  be 
conclusive  there,  it  should  be  held  equally  so  in  every  other  state.  An  exception  to  the  gene- 
rality of  this  proposition  might  very  properly  be  allowed  where  the  local  law,  in  virtue  of  which 
the  court  rendering  the  judgment  proceeded,  infringed  upon  the  sovereignty  d  other  states  with 
regard  to  their  own  citizens ;  hut  thus  qualified,  it  will  be  found  sustained  not  only  by  McRae  v. 
Mattoon  [swpra),  but  by  a  majority  of  the  cases  cited  in  the  next  preceding  note.  We  think  it 
strongly  sanctioned,  moreover,  by  the  opinion  of  Washington,  J.,  in  Green  v.  Sarmiento  (1  Peters' 
0.  C.  Kep.  74).  "In  some  of  the  states,"  he  pays,  "perhaps  judgment  upon  an  attachment  may 
be  conclusive  only  as  to  the  thing  attached ;  in  others  it  may  be  so  as  to  the  matter  decided,  and 
to  operate  against  the  person  and  estate  of  the  defendant  generally.  In  others  again,  the  judg- 
ment may  be  so  far  inconclusive  that  it  may  be  opened  and  examined  upon  the  performance  of  cer- 
tain conditions,  within  a  limited  period.  The  present  case  affords  a,  strong  illustration.  The 
judgment  is  against  Sarmiento  and  Mahoney,  although  process  was  not  served  on  the  latter,  nor 
did  he  appear  or  take  defence.  Is  the  judgment,  by  the  law  of  New  York,  conclusive  as  to  Ma- 
honey ?  Possibly  it  mi^t  be  so,  upon  the  ground  that  it  was  a  partnership  transaction;  and 
that  as  one  partner  may  bind,  so  may  he  defend  his  associate.  But  a  different  course  of  reason' 
ing  might  prevail  in  other  states,  and  the  law  might  consider  it  o^j  prima  facie  evidence,  or  no 
evidence  at  aU,  against  the  defendant,  who  was  not  served  with  process.  These,  and  a  variety 
of  other  cases  which  might  be  put,  show  the  wisdom  of  the  legislature  in  giving  to  such  judg- 
ments only  such  credit  as  they  possess  in  the  state  where  they  were  rendered.  Now  let  me  ask 
this  question  of  those  who  deny  the  conclusiveness  of  the  judgment :  If  a  court  in  Pennsylvania 
should  declare  that-  a  judgment  of  a  court  of  New  York  is  evidence  only  that  such  a  judgment 
was  rendered,  and  that  the  same  is  only  prima  faoie  evidence  that  a  debt  is  due  or  not  due; 
does  that  court  give  such  faith  and  credit  to  such  judgment  as  is  given  to  it  by  the  laws  and 
usages  of  the  state  of  New  York,  which  pronounce  it  to  be  evidence,  and  conclusive  evidence, 
not  only  of  the  existence  of  the  judgment,  but  of  the  right  which  it  has  decided?  If,  then,  you 
deny  to  such  judgment  the  force  and  effect  given  to  it  by  the  laws  of  New  York,  you  deprive  it  of 
the  same  faith  amd  credit  which  the  laws  attribute  to  it ;  and  in  truth,  the  latter  expressions,  as 
nsed  in  the  act  of  Congress,  are  synonymous  with  the  former."  The  same  learned  judge  further 
remarks — "It  is  said  that  the  judgment  which  thus  claims  an  exemption  from  re-examination 
may  have  been  ex  parte;  the  defendant  having  had  no  opportunity  to  make  his  defence.  If  the 
law  of  the  state  does  not  prohibit  such  an  outrage  upon  the  immutable  dictates  of  justice,  then 
the  court  which  inadvertently  gave  the  judgment,  or  a  superior  court,  would  provide  the  redress. 
If  the  law  or  the  courts  should  leave  the  injured  party  without  remedy  I  will  not  say  (because 
in  this  case  it  is  unnsoessary)  whether  the  courts  of  another  state  would  be  bound  to  consider  such 
judgment  conclusive.  But  if  they  should  be  so  bound,  then  I  can  only  say  that  the  act  of  Con- 
gress was  not  passed  with  sufficient  consideration ;  and  that  it  may  and  ought  to  be  so  amended 
as  to  give  a  conclusive  effect  to  judgments  only  in  cases  where  the  ti'ial  was  perfectly  fair,  and 
where  both  parties-were,  or  might  have  been  heard."  Id.  81,  82,  83.  The  editors  of  the  Ameri- 
can edition  of  Mr.  Starkie's  Treatise  on  Evidence  observe  on  this  subject  that  "  it  follows,  perhaps, 
from  the  construction  given  by  the  Supreme  Court  of  the  United  States  to  the  constitution  and 
to  the  statute  of  1790,  that  a  judgment  upon  an  attachment  merely,  without  actual  notice  to  the 
defendant,  must  have  the  s^mie  effect  when  put  in  suit  in  another  state  as  it  has  in  the  state 
where  it  was  rendered.  If  in  such  ctiiie,  therefore,  a  judgment  thus  rendered  is,  in  any  state, 
conclusive  only  as  to  the  property  attached,  it  can  have  no  greater  efl'ect  when  sued  in  another 
state.  Whereas,  if  in  any  state  such  judgment  is  conclusive  as  to  the  matter  decided,  and  wUl 
operate  against  the  person  and  estate  of  the  defendant  generally,  or  is  so  far  inconclusive  that  it 
may,  within  a  limited  time,  be  opened  and  examined  upon  the  performance  of  certain  conditions, 
the  same  effect  is  to  be  given  to  it  in  the  courts  of  other  states."  And  tliey  add  that  this  is  the 
view  taken  of  the  subject  by  Washington,  J.,  in  Green  v.  Sarmiento  [snpra).  2  Starkie's  Ev.  233, 
note  (6th  Amer.  ed.)  The  same  doctrine  seems  to  be  supported  by  Pennington,  J.,  in  Curtis  v. 
Gibbs  (1  Pennington's  Eep.  399,  et  sej.)    The  latter  part  of  hia  opinion,  in  which  tlie  whole 
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a  party  is  not  of  itself  sufficient  to  invalidate  the  proceedings.(l)  "With 
respect  to  the  proof  of  his  absence,  that  fact  might  perhaps  be  inferred  from 
a  return  of  non  est  inventus  to  the  process  issued  against  him,  if  it  be  proved 
that  he  had  been  in  the  country .(2) 

Plea  of  non-service  of  summons  insufficient. 

But  it  is  no  answer  to  an  action  on  a  foreign  judgment  to  plead,  merely, 
that  the  defendant  was  not  at  any  time  served  with  any  process  out  of  the' 
foreign  court,  nor  had  any  notice  of  any  such  process,  nor  appeared  in  the 
court  to  answer  the  plaintiffs  ;(3)  for  such  a  plea  does  not  show  that  the 
proceedings  in  the  foreign  court  were  so  conducted  as  to  deprive  the  de- 
fendant of  the  opportunity  to  defend  himself  therein,  or  that  the  defendant 
had  no  knowledge  of  the  proceedings,(4)  which  might  have  commenced 
by    verbal    summons.(5)      In  Ferguson  agt.    Mahon,  which,    as  before 


court  seems  to  have  concurred,  is  as  follows :  "It  appears  by  the  record  produced  that  the  judg- 
ment and  proceedings  on  which  this  action  is  founded  is  a  proceeding  on  a  foreign  attachment. 
The  court  will  take  notice  of  the  record  itself,  and  examine  whether  it  is  of  such  a  nature  as  to 
be  entitled  to  fuU  credit  or  not;  and  whether  it  would  be  conclusive  evidence  of  a  debt  in  the 
courts  of  the  state  whence  it  is  brought.  And  I  am  not  ready  to  say,  nor  do  I  believe,  that  a 
judgment  founded  on  a  foreign  attachment,  would  be  conclusive  evidence  of  a  debt  hi  the  courts 
of  Pennsylvania."  He  then  proceeds  to  show  that  such  proceedings  are  from  their  nature  ex 
parte  and  in  rem — that  they  are  not  of  a  common-law  character,  but  special  remedies,  depend- 
ing in  this  country  upon  our  acts  of  the  legislature,  and  in  England  upon  the  custom  of  partic- 
ular cities — that  very  little  credit  is  given  to  judgments  thus  obtained  iu  the  courts  of  West- 
minster Hall,  the  original  debt  being  there  liable  to  be  controverted,  not  from  any  disrespect  to 
the  court  which  rendered  the  judgment,  but  from  the  facilities  which  such  proceedings  afford  for 
fraud  and  error,  and  for  collusion  between  the  plaintiff  in  the  attachment  and  the  garnishee.  He 
concludes  thus — "  We,  therefore,  in  my  opinion,  have  a  right  to  presume  that  the  courts  of  Penn- 
sylvania would  suffer  the  defendants  in  this  action  to  plead  nil  debet.  For  this  reason  I  am  of  the 
opinion  that  the  plea  of  nil  debet  is  good,  and  that  of  course  the  defendant  must  have  judgment." 
Id.  406.  The  decisions  in  South  Carolina  also  are  in  favor  of  affording  a  complete  domestic  oper- 
ation to  the  judgments  of  neighboring  States.  Per  O'Neal],  J. :  • "  After  reading  the  constitution 
of  the  United  States,  and  this  provision  of  the  act  of  Congress,  it  would  seem  too  plain  to  admit 
of  doubt  that  a  recovery  in  another  state  must,  when  authenticated  as  directed  by  the  act,  be  re- 
garded for  all  the  purposes  of  evidence  in  this  state,  to  have  precisely  the  same  effect  as  if  the 
case  was  trying  in  the  state  where  the  judgment  was  reoovered."  Hinton  v.  Townes,  1  HiU'a 
Eep.  439,  444.)  "Would  such  »  plea  be  good  in  the  courts  of  the  state  whence  the  judgment 
is  ?  The  question  concedes  to  the  judgment  the  faith  and  credit  which  it  would  have  at  home, 
and  this  is  giving  effect  to  the  act  of  Congress.  It  is  not  pretended  that  the  plea  would  be  good 
in  the  state  from  which  the  judgment  comes,  and  therefore  it  cannot  be  good  here.''  Id.  445. 
Further,  see  Beech  v.  Abbott,  6  Term.  E.  591, 592,  per  WiUiams,  J.,  and  the  cases  cited  ante,  note  288. 
Within  the  principles  allowing  the  judgment  of  another  state  to  be  impeached  for  lack  of  juris- 
diction, it  has  been  held  in  Tennessee  that  no  action  could  be  maintained  on  a  Mississippi  decreet 
rendered  against  one  who  died  during  the  pendency  of  the  suit.  Kelly  v.  Hooper's  Ex'rs,  3 
Yerg.  Rep.  394 

(1)  By  Maule,  J.,  in  Cowan  v,  Braidwood,  1  M.  &  G.  895. 

(2)  By  Lord  EUenborough,  0.  J.,  in  Cavan  v.  Stewart,  ul  supra. 

(3)  Reynolds  v.  Penton,  3  C.  B.  18T. 

(4)  By  CresweU,  J.,  Id.  191. 
(5  By  Maule,  J.,  Id. 

Note  307. — The  officer's  return  to  an  attachment,  in  which  he  described  the  defendant  as  laie 
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stated, (1)  -was  an  action  upon  an  Iris]i  judgment,  and  where  a  similar  plea 
was  successfully  pleaded,  it  seems  that  the  Court  of  Queen's  Bench  could 
take  judicial  notice,  that  the  law  of  Ireland  is  the  same  as  the  law  of  this 
country  with  regard  to  the  commencement  of  the  suit  by  process.(2) 

Absence  of  the  party  from  the  country,  when  sued. 

It  has  been  held  to  be  no  objection  to  a  colonial  judgment,  that  the 
party  against  whom  it  was  obtained  was  absent  from  the  colony,  where  by 
the  law  of  the  colony,  in  the  case  of  a  person  formerly  resident  in  it,  ab- 
senting himself  and  not  leaving  any  attorney,  the  procurator  fiscal  was 
bound  to  take  care  of  the  interests  of  such  absent  party. (3)  An  action  lay 
on  a  Scotch  judgment  of  horning  (now  abolished  by  6  Geo.  IV,  c.  120 
§  51),  notwithstanding  it  was  obtained  in  the  absence  of  the  party  affected 
by  it,  the  party  having  property  within  Scotland,  and  public  proclamation 
having  been  given  according  to  the  Scotch  law.(4)  And  it  is  now  no  de- 
fence to  an  action  on  a  Scotch  judgment  to  plead  that  the  defendant  was 
not  at  the  commencement  of  the  suit,  or  at  any  time  during  the  proceed- 
ings in  Scotland,  nor  was,  according  to  the  practice  of  the  court,  in  any  man- 
ner notified  nor  knew  of  the  proceedings,  so  that  he  could  appear  or  defend 
himself,  nor  did  he  appear  to  any  of  them  ;(5)  as  it  does  not  appear  by  such 
a  plea  that  the  defendant  was  not  born  or  domiciled,  or  resident  in  Scot- 
land, or  was  not  subject  to  the  laws  of  that  country,  or  that  he  had  no 
property  there,  or  that  he  had  not  diie  notice  of  the  proceedings,  or  suffi- 
cient to  enable  him  to  apply  to  the  court :  and  such  a  plea  to  be  a  sufficient 
answer  to  the  action  must  be  good  in  ommbus.{6) 


of  a  particular  place,  has  been  deemed  evidence  that  he  was  a  non-resident  of  such  place.     Rob- 
inson V.  "Ward's  Bx'rs,  8  John.  R.  86,  90,  91. 

(1)  11  A.  &  B.  119. 

(2)  By  Maule,  J.,  in  Reynolds  v.  Fenton,  3  0.  B.  18T. 

(3)  Becquet  v.  M'Carthy,  2  B.  &  Ad.  958. 

(4)  Douglas  V.  Forrest,  4  Bing.  693.  It  was  noticed  that  Lord  EUenborough,  0.  J.,  in  Buchanan 
V.  Rucker  (1  Camp.  61),  appeared  to  have  considered  that  a  person  having  property  in  the 
island  was  virtually  present,  and  that,  in  Cavan  v.  Stewart  (1  Stark.  R.  525),  he  said,  "  You 
must  prove  him  summoned,  or,  at  least,  that  he  was  once  in  the  island  of  Jamaica,  where  the 
attachment  issued." 

(5)  Cowan  v.  Braid  wood,  1  M.  &  G.  882. 

(6)  By  Tindal,  C.  J.,  1  M.  &  G.  893. 

The  New  York  Code  of  Procedure  specifies  particularly  in  what  cases  the  service  of  summons 
may  be  made  by  publication,  and  upon  what  terms  the  defendant  may  be  allowed  to  come  in 
afterwards  and  defend  the  action  (§  135);  and  allows  an  action  against  a  foreign  corporation: 
1.  By  a  resident  of  this  state,  for  any  cause  of  action :  2.  By  a  plaintiff  not  a  resident  of  this 
state,  when  the  cause  of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be  situated, 
within  this  state.  {§  427.)  Under  these  provisions  the  property  of  the  defendant,  situated  or 
being  in  this  state,  may  be  attached  as  security  for  the  satisfaction  of  such  judgment  as  the  plain- 
tiff may  obtain,  {§  227.)  But  the  Code  does  not  undertake  to  make  judgments  recovered  in 
this  manner  conclusive  between  the  parties  in  respect  to  the  facts  alleged  and  proved  by  tlie 
plaintiff,  unless  the  defendant  has  appeared  and  litigated  the  suit.  4  How.  Pr.  R.  275,  415  ;  6 
Id.  183;  10  Id.  7;  2  Duer,  540.    See  also  §  136  of  the  Code.    The  statute  of  1855  requires 


SEC.  Vl.]  Of  Proceedings  of  Foreign  Cowrts.  205 

An  action  may  be  maintained  on  a  foreign  judgment  obtained  by  de- 
fault, ^^'llicb  states  that  the  defendant  appeared  by  attorney,  without  prov- 
ing that  the  attorney  mentioned  had  authority  to  appear ;  for  the  judgment 
must  have  credit  for  the  facts  which  it  specifically  alleges.(l) 

An  action  will  not  lie  upon  a  decree  of  a  foreign  court  of  equity,  where 
the  sum  due  on  the  decree  is  left  indefinite. (2)  But  if  the  decree  be  per- 
fected, as  by  stating  a  balance  due  upon  partnership  accounts,  an  action 
may  be  maintained  on  the  decree.(3) 

How  far  defendant,  sued  on  a  judgment,  may  enter  into  the  original  merits. 

It  may  reasonably  be  doubted,  whether  the  courts  would  feel  justified 
in  allowing  greater  latitude  in  the  examination  of  foreign  judgments,  upon 
which  actions  are  brought,  than  in  the  instances  before  mentioned.  It 
■would  apparently  be  attended  with  inconvenience  (in  all  cases  at  least  in 
which  it  is  competent  to  a  party  to  appeal  to  the  queen  in  council),  if  the 
defendant  not  appealing,  and  resisting  an  action  on  the  judgment,  were  to 
be  at  liberty  to  exercise  all  the  privileges  of  a  new  trial,  and  to  do  this 
under  a  different  law  and  different  rules  of  evidence.  Besides,  it  may  fre- 
quently, perhaps  generally,  be  difficult  to  bring  forward  a  second  time  the 
merits  as  formerly  laid  before  the  foreign  court,  in  consequence  of  the  dis- 
tance of  places  and  the  loss  of  witnesses  and  vouchers.  And  though  a 
jury,  under  proper  direction,  might  possibly  make  all  due  allowances  on 
account  of  these  circumstances,  it  would  be  a  great  hardship  to  the  people 
of  our  colonies  to  be  subjected  to  such  a  risk,  and  to  the  expense  necessa- 
rily occasioned  by  such  an  investigation. 

Although  it  should  be  held,  that  a  foreign  judgment,  sued  upon  here,  is 
open  to  review  in  the  same  manner  as  if  a  new  trial  were  granted,  it  would 
not  follow  that,  in  all  cases,  the  judgment  should  be  open  to  examination 
on  other  grounds  than  that  of  palpable  error  on  the  face  of  it,  want  of 
jurisdiction,  or  fraud.  It  may  be  said,  that  no  sovereign  is,  by  the  law  of 
nations,  bound  to  execute  within  his  dominions  a  sentence  pronounced  out 
of  it.  He  may,  therefore,  impose  terms  upon  the  execution  of  the  sen- 
tence, and  reserve  a  right  to  examine  into  its  merits.  But  if  a  foreign 
judgment  has  been  pronounced  by  a  court  of  competent  jurisdiction,  and 
the  losing  party  institutes  a  new  suit  upon  the  same  matter,  it  seems  con- 


foreign  corporations  to  designate  the  person  upon  whom  service  of  process  may  be  made.    Laws 
of  1855,  p.  410. 

(1)  Molony  v.  Gibbons,  2  Camp.  502.  It  is  presumed,  that  the  judgment  would  only  furnish 
prima  facie  evidence  of  the  fact  of  appearance  by  attorney.  Lord  EUenborough,  C.  J.,  said,  in 
this  case,  that  he  would  look  to  foreign  judgments  with  great  jealousy. 

(2)  Sadler  v.  Robins,  1  Camp.  253. 

(3)  Henley  v.  Soper,  8  B.  &  0.  19.  With  respect  to  discharges  by  foreign  bankruptcy,  see 
Potter  V.  Brown,  5  East,  125 ;  Smith  v.  Buchanan,  1  Bast,  6 ;  Edwards  v.  Ronald,  1  Knapp  Fr. 
C.  269;  Odwin  v.  Forbes,  Buck,  57  ;  Philpots.v.  Read,  1  B.  &  B.  294;  Orr  v.  Brown,  6  C.  &  P. 
414;  Sidaway  v.  Hay,  3  B.  &  0.  14;  PhiUips  v.  Allan,  8  Id.  ill. 
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trary  to  the  principles  of  general  jurisprudence,  that  the  merits  should  be 
subjected  to  a  second  inquiry. 

The  inconvenience  of  the  doctrine,  that  a  defendant  should  be  at  liberty 
to  go  at  large  into  the  original  merits,  and  to  show,  if  he  can,  that  the 
judgment  ought  to  have  been  different,  although  obtained  bona  fide,  and 
not  erroneous  or  bad  on  its  face,  is  forcibly  pointed  out  by  the  learned 
American  commentator  on  the  Conflict  of  La-ws.(l)  "It  is  very  difficult," 
he  says,  "to  perceive  what  could  be  done,  if  a  different  doctrine  were 
maintainable  to  the  full  extent  of  opening  all  the  evidence  and  the  merits 
of  the  cause  anew,  on  a  suit  upon  the  foreign  judgment.  Some  of  the 
witnesses  may  be  since  dead  :  some  of  the  vouchers  may  be  lost  or  des- 
troyed. The  merits  of  the  case,  as  formerly  before  the  court  upon  the 
whole  evidence,  may  have  been^decidedly  in  favor  of  the  judgment :  upon 
a  partial  production  of  the  original  evidence,  they  may  now  appear  other- 
wise. Suppose  a  case  purely  sounding  in  damages — such  as  an  action  for 
an  assault,  for  slander,  for  conversion  of  property,  for  malicious  prosecu- 
tion, or  for  a  criminal  conversation — is  the  defendant  to  be  at  liberty  to 
re-try  the  whole  merits,  and  to  make  out,  if  he  can,  a  new  case  upon  new 
evidence  ?  or  is  the  court  to  rescind  the  former  decision,  like  a  court  of 
appeal,  upon  the  old  evidence?  In  a  case  of  covenant,  or  of  debt,  or  of  a 
breach  of  contract,  are  all  the  circumstances  to  be  re-examined  anew  ?  If 
they  are,  by  what  laws  and  rules  of  evidence  and  principles  of  justice  is 
tlie  validity  of  the  original  judgment  to  be  tried?  Is  the  court  to  open 
the  judgment,  and  to  proceed  ex  oequo  et  bono?  or  is  it  to  administer  strict 
law,  and  stand  to  the  doctrines  of  the  local  administration  of  justice  ?  Is 
it  to  act  upon  the  rules  of  evidence  acknowledged  in  its  own  jurispru- 
dence, or  of  those  of  the  foreign  jurisprudence  ?  These  arid  many  more 
questions  might  be  put  to  show  the  intrinsic  difS.culties  of  the  subject. 
Indeed  the  rule  that  the  judgment  is  to  be  prima  facie  evidence  for  the 
plaintiff  would  be  a  mere  delusion,  if  the  defendant  might  still  question  it, 
by  opening  all  or  any  of  the  original  merits  on  his  side  :  for,  under  such 
circumstances,  it  would  be  equivalent  to  granting. a  new  trial.  It  is  easy 
to  understand,  that  the  defendant  may  be  at  liberty  to  impeach  the  origi- 
nal justice  of  the  judgment,  by  showing  that  the  court  had  no  jurisdic* 
tion  ;  or  that  the  party  never  had  any  notice  of  the  suit ;  or  that  the  judg- 
ment was  procured  by  fi'aud ;  or  that  on  its  face  it  is  founded  in  mistake  ; 
or  that  it  is  irregular  and  bad  by  the  local  law,  fori  rei  judicatoe.  To  such 
an  extent  the  doctrine  is  intelligible  and  practicable.  Beyond  this,  the 
right  to  impugn  the  judgment  is,  in  legal  effect,  the  right  to  re-try  the 
merits  of  the  original  cause  at  large,  and  to  put  the  other  party  upon 
proving  those  merits." 


(1)  Story,  §  607. 
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Toreign  judgment  when  collaterally  in  question  cannot  be  disputed. 

Whatever  may  be  the  extent  to  which  a  foreiga  or  colonial  judgment 
may  be  questioned,  when  the  action  in  this  country  is  founded  upon  it,  it 
seems  clear  that  such  a  judgment  cannot  be  disputed  where  it  comes  inci- 
dentally or  collaterally  in  question. 

Where  a  covenant  had  been  made  by  the  defendant  to  indemnify  the 
plaintiff  from  all  debts  d^ae  from  a  late  partnership  subsisting  between  the 
plaintiff,  the  defendant,  and  a  third  person,  and  from  all  suits  on  account 
of  non-payment,  proof  was  given  on  the  part  of  the  plaintiff,  that  proceed- 
ings had  been  instituted  in  a  foreign  court  against  the  late  partners  for  the 
recovery  of  a  partnership  debt,  and  that  a  decree  passed  against  them  for 
want  of  an  answer  (in  consequence  of  which  a  sequestration  issued  against 
the  estate  of  the  plaintiff,  and  he  wsis  obliged  to  pay  the  debt) ;  the  decree 
was  held  to  be  conclusive,  in  an  action  on"the  covenant  against  the  defend- 
ant, who  was  a  party  to  the  foreign  suit,  and  who,  having  notice,  ought  to 
have  appeared  and  made  his  defence ;  and  the  defendant  was  not  allowed 
to  show  that  the  proceedings  were  erroneous.(l) 

Acceptor  of  bill,  discharged  by  foreign  sentence,  sued  on  same  bill  here. 

In  the  case  of  Burrows  agt.  Jemino,(2)  the  acceptor  of  a  bill  residing  at 
Leghorn,  having  been  discharged  of  his  acceptance  according  to  the  laws 
established  there,  by  the  failure  of  the  drawer,  instituted  a  suit  there,  and 
had  his  acceptance  vacated  by  a  decree  of  the  court ;  being  afterwards 
sued  in  England  upon  the  same  bill,  he  applied  to  the  Court  of  Chancery 
for  an  injunction,  which  was  granted  by  King,  C,  on  the  broad  ground, 
that  the  sentence  of  a  court  of  competent  jurisdiction  is  conclusive.(3) 
Whatever  might  be  the  decision  of  a  court  of  equity  at  the  present  time, 
as  to  the  propriety  of  granting  an  injunction  under  such  circumstances, 
this  caiSe  shows  at  least  the  opinion  of  Lord  Chancellor  King  as  to  the  ef- 
fect of  a  foreign  judgment,  and  as  a  ground  of  defence  in  an  action  in  this 
country.(4) 


(1)  Tarleton  v.  Tarleton,  4  M.  &  S.  21,  recognized  by  Brougham,  C,  8  Bligh  (N.  S.)  341 ;  S.  C, 
2  CI.  &  Pin.  478.  See  Novelli  v.  Rossi,  2  B.  &  Ad.  757,  supra,  p.  193 ;  and  Buchanan  t.  Euoker, 
9  East,  192,  mpra,  p.  194. 

(2)  2  Stra.  733. 

(3)  See  also  Bluet  v.  Bampfield,  1  Chanc.  Oa.  237 ;  Newland  v.  Horseman,  1  Vern.  21 ;  S.  C, 
2  Chanc.  Ca.  74;  Ex  parte  Burton,  1  Atk.  255. 

(4)  His  Lordship  said,  that  if  he  was  to  try  the  cause  at  law,  he  would  allow  the  plaintiff  the 
benefit  of  this  matter  upon  the  trial;  but  as  other  judges  might  be  of  a  different  opinion,  he 
would  not  put  the  plaintiff  upon  the  difficulty  and  hazard  of  a  trial. 

In  the  late  case  of  Meeus  v.  Thelluson  (20  Eng.  Law  &  Eq.  465),  which  was  an  action  on  a 
judgment  of  the  Tribunal  of  Commerce,  at  Brussels,  in  Belgium,  the  plea  was  that  the  action  in 
which  the  judgment  was  recovered  was  commenced  by  process  or  summons  as  required  by  law, 
and  that  the  defendant  had  never  been  served  with  process  or  summons,  or  appeared  in  the 
action,  and  was  not  a  native  of  that  country  or  domiciled  within  the  jurisdiction  of  the  court,  nor 
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Practice  of  nations,  as  to  the  effect  of  foreign  judgments. 

The  general  doctrine,  maintained  in  the  American  courts,  is,  that  foreign 
judgments  are  prima  facie  evidence,  but  that  they  are  impeachable.  But 
to  what  extent  this  doctrine  is  to  be  carried  does  not  seem  to  be  defini- 
tively settled.  It  has  been  declared,  that  the  jurisdiction  of  the  court  may 
be  inquired  into,  as  also  its  power  over  parties  and  things,  and  that  the 
judgment  may  be  impeached  for  fraud. (1) 

According  to  the  law  of  France,  it  is  said  by  the  commentator  on  the 
Conflict  of  Laws,  (2)  the  merits  of  the  judgment  are  examinable;  and  no 
distinction  seems  to  be  made  whether  the  judgment  is  in  a  suit  between 
foreigners  or  between  Frenchmen,  or  between  a  foreigner  and  a  French- 
man ;  or  whether  it  is  in  favor  of  one  party  or  of  the  other ;  or  whether  it 
is  rendered  upon  default,  or  upon  confession,  or  upon  a  full  trial  and  con- 
testation of  the  merits.  And  foreign  judgments  are  said  to  be  re-examin- 
able  upon  the  merits  in  the  courts  of  France,  whether  they  are  the  ground 
of  the  plaintiff's  suit,  or  whether  set  up  by  the  defendant  by  way  of  bar  to 
a  new  action ;  and  that  in  either  case  all  the  original  grounds  of  the  action 
may  be  debated  and  considered  anew. 

The  same  writer  states,  that  Holland  seems  at  all  times,  upon  the  gene- 
ral principles  of  reciprocity,  to  have  given  great  weight  to  foreign  judg- 
ments ;  and  in  most  cases,  to  have  given  to  them  a  weight  equal  to  that 
given  to  domestic  judgments,  wherever  the  like  rule  of  reciprocity  with 
regard  to  Dutch  judgments  has  been  adopted  by  the  foreign  country  whose 
judgment  is  brought  under  review. 


had  he  any  property  there ;  and  the  replication  alleged  that  the  judgment  was  on  a  bill  of 
exchange  accepted  by  defendant,  payable  at  Bruges,  in  Belgium ;  and  that  by  the  law  of  Bel- 
gium, "  where  a  bill  is  accepted  payable  at  a  particular  place,  such  place  may,  for  aU  purposes, 
and  in  all  actions  relating  to  such  bill,  be  deemed  the  elected  domicil  of  the  acceptor,"  and  that 
the  summons  in  the  action  was  served  upon  the  defendant,  in  the  manner  prescribed  by  law,  at 
such  domicil.  And  the  replication  was  held  bad  because  it  did  not  show  what  was  the  law  of 
the  place  at  the  time  of  the  acceptance.  In  another  case,  where  an  action  was  brought  in  Eng- 
land, upon  a  judgment  recovered  in  Ireland,  a  plea  that  the  defendants  were  not  served  with 
summons  or  process,  and  that  plaintiffs  irregularly,  and,  behind  the  backs  of  the  defendants,  caused 
an  appearance  to  be  entered  for  them,  was  held  bad  because  it  did  not  distinctly  allege  that  they 
did  not  know  of  the  summons,  or  that  they  did  not  appear  thereto.  Sheeky  v.  The  Prof.  Life 
Ins.  Co.,  16  Eng.  Com.  Law  E.  787.  And  in  a  still  later  case,  that  of  Gould  v.  James  Watson 
"Webb  (82  Id.  932),  a  plea  that  one  D.  brought  an  action  against  the  plaintiff  in  the  Supreme 
Court  of  New  York,  for  over  fifty  pounds,  and  that  the  fifty  pounds  owing  from  defendant  to 
plaintiff  were  attached,  and  paid  on  the  attachment  in  New  York,  thereby  discharging  the  debt, 
was  held  good  on  demuiTer. 

Where  the  suit  is  really  a  proceeding  in  rem,  though  in  the  ordinary  form  of  a  personal  action, 
the  court  may  acquire  jurisdiction  by  pubUcation  in  the  manner  prescribed  by  law;  but  in  all 
other  cases,  it  is  a  sound  principle  of  law,  as  well  as  of  natural  justice,  that  no  person  should  be 
bound  by  a  judgment  without  an  opportunity  to  be  heard.  Visoher  y.  Visoher,  12  Barb.  640, 
and  oases  there  cited. 

(1)  See  Story  on  the  Conflict  of  Laws,  §  584,  et  seq. ;  I  Greenl.  Evid.  §  540,  et  seq. 

(2)  Conflict  of  Laws,  ut  supra. 
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SECTION  VII. 

Of  the  Admissibility  of  Depositions  and  Examinations, 

Principle  of  admission. 

Depositions,  as  generally  used,  are  a  species  of  evidence  of  a  secondary- 
character,  where  the  viva  voce  examination  of  the  deponent  is  not  attain- 
able. They  generally  differ  from  ordinary  hearsay  in  these  particulars — 
that  they  are  taken  in  a  judicial  proceeding, (1) — upon  oath — and  that  the 
party  against  whom  they  are  used,  or  some  person  standing  in  relation  of 
privity  with  him,  has  cross-examined  the  deponent,  or  at  least  has  had  an 
opportunity  of  doing  so,  with  reference  to  the  same  subject  matter  :(2) 
there  is  a  presumption  also,  from  the  course  of  oificial  duty,  that  deposi- 
tions are  faithfully  recorded.(3) 


(1)  See  Stork  v.  Denew,  12  Vin.  Abr.  A,  b.  31,  pi.  16 ;  B.  N.  P.  241.  '  By  Lord  Ellenborough, 
C.  J.,  in  R.  V.  Eriawell,  3  T.  R.  721. 

(2)  See  hj  Hullock,  B.,  in  Att.  Gen.  v.  Davison,  M'Clel.  &  T.  160.  As  to  depositions  taken 
before  coroners,  see  infra. 

(3)  Note  308. — *  *  This  note  condenses  several  of  the  separate  notes  to  the  last  American 
edition  of  the  text,  which  has  been  so  much  modified  as  not  to  admit  the  same  arrangement 
of  notes.  The  matter  of  the  note  (embracing  a  variety  of  points  in  respect  of  depositions  in 
chancery),  will  sufficiently  appear  by  the  successive  paragraphs,  without  being  specifically 
pointed  out.  *  *  The  answer  of  the  party  to  a  biU  filed  either  for  relief  and  discovery,  or  more 
commonly  for  the  latter  only,  lorms  a  much  less  considerable  head  of  evidence  in  those  courts 
which  possess  a  summary  power  to  coerce  discovery.  The  great  expense  and  delay  of  resorting 
to  a  court  of  chancery  for  that  purpose,  induced  the  courts  of  common  law,  some  years  ago, 
to  grant  rules  on  motion  for  the  discovery  and  production  of  material  documents,  in  certain 
cases.  In  New  York,  this  power  was  finally  confirmed,  not  to  say  enlarged,  by  statute ;  and  pur- 
suant to  the  same  statute,  the  practice  was  rendered  more  systematic  than  formerly  by  general 
rules  of  the  court.  See  the  whole  subject  treated  of  in  Graham's  N.  T.  Pr.  (2d  ed.)  ch.  5,  pp. 
524 — 531.  "We  there  learn,  that  unless  otherwise  directed  by  rule,  the  cases  proper  for  such 
discovery  are  to  be  taken  as  prescribed  by  the  principles  and  practice  in  chancery  on  bills  of 
discovery.  2  R.  S.  119,  §  22.  Doubtless  various  other  parts  of  the  practice  in  this  particular 
may  be  improved  by  conforming  it  as  near  as  may  be  to  that  of  chancery ;  and  both  will  derive 
much  aid  from  an  Enghsh  tract  of  Wigram,  entitled  "Points  in  the  Law  of  Discovery,"  recently 
published  here  in  the  38th  number  of  LitteU's  Law  Library,  Philadelphia. 

As  to  sufficiency  of  proof  of  death,  see  ante,  notes  116  and  185,  Vol.  I.  Further  see  Doe  d. 
Enight  V.  Nepean,  5  Bamw.  &  Aid.  42. 

Goodwin  v.  Mussey,  4  Greenl.  Rep.  88. 

In  ejectment,  the  chancery  deposition  of  Martha  MUls  being  ofiered  at  the  trial,  a  witness 
proved  that  he  saw  her  a  few  days  before  the  trial,  and  that  she  appeared  to  be  nearly  one  hun- 
dred years  of  age,  and  was  bed-ridden  and  quite  unable  to  attend  the  trial.  Taunton  rehed  on 
Kinsman  v.  Crooke,  cited  in  the  text,  note  (3),  from  2  Ld.  Raym.  1166.  But  per  Vaughan  B 
"  These  things  are,  in  cases  of  issues  out  of  chancery,  regulated  by  an  order  of  that  court  that 
the  depositions  of  particular  witnesses  may  be  read ;  but  I  think  that  the  mere  circumstance  of 
the  witness  being  unable  to  attend  here,  by  reason  of  sickness,  is  no  sufficient  ground  for  admit- 
ting a  deposition.  This  is  generally  a  ground  for  postponing  a  trial."  Doe  ex  dem.  Lloyd  v 
Evans,  3  Carr.  &  Payne,  219.  See  Bex  v.  Savage,  5  Id.  143;  also.  Bond  v.  Dimes,  3  Moore  i 
Scott,  161. 

As  to  the  mode  of  perpetuating  testimony  in  New  York,  and  in  the  Supreme  Court  of  tha 
United  States,  see  post,  in  these  notes,  on  the  attendance  of  witnesses. 

■  YoL.  II.  14 
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In  those  notes,  we  speak  of  the  offioera  in  New  York  who  are  authorized  to  take  depositions 
in  perpeiumn  rei  memoriwm,  &c. ;  and  we  there  show  that,  among  others,  Supreme  Coart  commis. 
sioners  are  authorized  to  take  such  depositions.  A  commissioner,  howeyer,  cannot  act  in  this 
capacity  out  of  the  county  for  which  he  was  appointed ;  and  where  he  had  done  so,  held,  that 
the  depositions  could  not  be  used  as  evidence.  Jackson  v.  Leek,  12  Wend.  105.  It  seems, 
however,  that  such  depositions  may  be  taken  out  of  the  county  in  which  the  witness  resides,  if 
he  voluntarily  appear  and  submit  to  an  examination.  Id.  **  The  office  of  Supreme  Court  com- 
missioner has  since  been  abolished,  and  its  duties  devolved  on  other  officers.** 

The  general  positions  of  our  author  as  to  the  necessity  of  showing  a  case  of  disability  in  the 
witness  to  attend,  or  of  the  party  to  procure  his  attendance,  were  recognized  by  Cabell,  J.,  in 
deUvering  the  opinion  of  the  Virginia  Court  of  Appeals.  Pleasants  v.  Clements,  2  Leigh,  482.  The 
depositions  were  offered  without  any  attempt  to  show  the  disabihty.  Id.  476.  See  also  Trim- 
mer V.  Larrison,  3  Halst.  56 ;  Tompkins  v.  Wiley,  6  Rand.  Rep.  242 ;  Carpenter  v.  Groff,  5  Serg. 
&  Rawle,  162;  Mifain  v.  Bingham,  1  Dall,  276;  Gordon  v.  Little,  8  Id.  583;  Wallace  v.  Mease,  4 
Yeates,  520 ;  Parker  v.  Farr,  1  Browne,  252  ;  Rankin  v.  Cooper,  2  Id.  13  ;  Coffins  v.  Lowrie,  2 
Wash.  Rep.  15 ;  Minnis  v.  Echols,  2  Hen.  &,  Munf.  31 ;  Lawrence  v.  Swann,  6  Munf.  332 ;  Butts 
T.  Blunt,  1  Rand.  Rep.  255.  To  authorize  the  production  of  a  deposition  in  evidence,  taken  un- 
der the  act  to  perpetuate  testimony,  the  party  must  prove  his  Inability  to  attend  court,  and  not 
rely  on  presumption  merely,  arismg  from  his  advanced  age.  Jackson  ex  dem.  Montressor  v. 
Rice,  3  Wend.  180. 

As  to  obtaining  leave  of  the  court  to  read  depositions,  see  Gresley's  Eq.  Ev.  185 ;  Goodenough 
T.  Alway,  2  Sim.  &  Stu.  482. 

In  chancery,  upon  awarding  an  issue  to  try  the  validity  of  a  wUl,  the  defendant  moved  the 
court  to  order  that  the  depositions  taken  in  the  cause  might  be  read  on  the  trial.  Curia,  per 
Hitchcock,  J. :  They  may  be  read,  "  provided  the  deponents  are  not  within  the  jurisdiction  of 
the  court  at  the  time  of  trial.  They  will  be  subject,  however,  to  every  exception  which  might 
be  made  to  them  if  offered  in  chancery."  See  the  order  in  full  (5  Hamm.  Rep.  279).  It  con- 
tained this  clause :  "  It  is  further  ordered,  that  either  party  may  use  on  the  trial  of  said  issue, 
any  of  the  depositions  properly  taken,  and  now  on  file  in  this  cause,  which  contain  relevant  and 
competent  evidence,  provided  the  witnesses,  whose  depositions  are  offered  at  the  trial,  are  de- 
ceased, aged,  infirm  or  without  the  jurisdiction  of  the  court,  as  depositions  de  bene  esse  are  allowed 
to  be  read  in  cases  at  law.     Green  v.  Green,  5  Hamm.  Rep.  278. 

As  to  the  competency  of  the  deponent,  see  Chess  v.  Chess,  17  Serg.  &  Rawle,  408,  412 ;  per 
Parker,  C.  J.,  in  Le  Baron  v.  Crombie,  14  Mass.  236. 

But  see  Gold  v.  Eddy,  1  Mass.  Rep.  1.  There,  a  deposition  made  by  one  in  a  court  of  law, 
while  he  was  disinterested,  was  received  for  him  in  a  review  of  the  same  suit,  though  he  had  be- 
come administrator  to  the  party  in  whose  behalf  he  was  sworn.  The  court,  however,  rely  some- 
what on  the  statute  declaring  what  evidence  shall  be  received  on  reviews.  See  Id.  3,  4.  See 
farther  on  this  question,  ante,  note  114,  Vol.  I. 

As  to  the  competency  of  the  proof,  see  Gresley's  Eq.  Ev.  185,  186 ;  and  Roberts  v.  Andereon 
3  Johns.  Ch.  Rep.  371 ;  Walker  v.  Walker,  16  Serg.  &  Rawle,  379,  380.  This  case  is  wrongly 
cited  as  at  p.  377,  ante,  note  114  "Vol.  I. 

Some  of  the  cases  cited  ante  (note  111,  Vol.  I),  are  also  applicable  as  to  identity  of  parties. 
See  farther,  Jones  v.  Williams,  1  Wash.  Virg.  Rep.  230 ;  Rowe  v.  Smith,  1  Call,  487,  488 ;  Car- 
rington  V.  Camock,  2  Simons'  Rep.  668. 

Depositions,  however,  are  sometimes  introduced  between  other  parties  for  the  purpose  of  show- 
ing that  a  witness  sworn  has,  on  a  former  occasion,  given  a  different  account  of  the  same  matter, 
and  in  order  to  discredit  his  testimony.  See  post,  in  these  notes.  And  in  such  case,  if  one  party 
read  part  of  the  deposition,  in  order  to  show  that  the  witness  swore  differently  from  what  he 
now  swears,  the  other  may  read  the  whole  to  show  his  consistency.  Harrison  v.  Rowan,  3 
Wash.  C.  C.  Rep.  580.     See  Temperly  v.  Scott,  5  Carr.  &  Payne,  341. 

Gresley's  Eq.  Ev.  185,  186;  Welles  v.  Pish,  3  Pick.  Rep.  74;  Hovey  v.  llovey,  9  Mass.  Rep. 
216 ;  Bordereau  v.  Montgomery,  4  Wash.  C.  C.  Rep.  186. 

See  OMte,  note  111,  Vol.  I,  as  to  the  exactness  with  which  the  law  demands  identity  of  par- 
ties, in  order  to  let  in  the  former  deposition.  But  a  qualification  of  that  rule  wns  held  where  a 
joint  action  by  A.  and  B.  was  tried  by  consent  with  a  several  action  by  A.  ugainst  the  same  de- 


SEC.  VII.J  Of  Depositions  and  Examinations.  211 

A  voluntary  aflB.davit,  tbougk  made  before  an  officer  of  the  superior 
courts,  not  being  made  in  the  course  of  a  judicial  proceeding,  is  not  re- 
ceivable in  evidenee,(l)  unless  by  way  of  admission  against  the  party  who 
made  it. 


tendant,  on  several  accounts.  A  deposition,  taken  in  the  latter  suit,  was  received  as  evidence  in. 
both.     Smith  v.  Lane,  12  Serg.  &  Eawle,  80.    See,  also,  Austin  v.  Slade's  Adm'rs,  3  Verm.  Rep.  68. 

S.  P.,  Bamett's  Lessee  v.  Day,  3  "Wash.  C.  C.  Rep,  243,  where  pedigree  was  held  within  the 
rule.     See,  also,  Gresley'S  Eq.  Ev.  186, 187  ;  Colvert  v.  Millstead's  AdmV,  6  Leigh,  88. 

In  Pennsylvania,  the  same  was  held  of  a  question  of  boundary.  Montgomery's  Lessee  v. 
Dickey,  2  Teates,  212.     As  to  hearsay  and  reputation  on  subjects  of  boundary,  see  ante,  note 

87,  VoL  I,  et  seq.,  where  several  cases,  in  which  depositions  and  voluntary  affidavits  were  held 
admissible,  are  noticed. 

And  see  ante,  note  97,  Tol.  L 

See  Baxter  v.  Moore,  5  Leigh,  219,  and  see  ante,  Vol.  I,  note  48. 

But  the  relevancy  of  the  deposition  is  a  question  on  the  trial.  The  particular  part  which  is 
irrelevant  must,  however,  be  specified  in  the  objection  raised  against  it.  If  the  whole  be  objected 
to,  though  a  part  be  inadmissible,  the  objection  is  defective  in  form,  and  the  receipt  of  the  wliole 
cannot  be  objected  to  on  appeal  or  error  brought.    Buster's  Ex'r  v.  "Wallace,  4  Heu.  &  Munf  82, 

88.  See  the  form  of  the  objection  in  that  case.  Id.  pp.  h3  and  89  ;  and  see  post  in  these  notes  on 
biUs  of  exceptions,  and  the  cases  their  cited;  also,  Atchison  v.  M'OuUoch,  5  "Watts  Rep.  13. 

S.  P.,  Gresley's  Eq.  Ev.  187.  And  see  Hopkins  v.  Stump,  2  Har.  &  Johns.  301,  where  the  de- 
positions in  a  former  cause,  in  which  the  plaintiff  dismissed  his  own  bill,  were  received  for  the 
defendant  on  a  new  bill  filed  against  him. 

(1)  Bac.  Ab,  tit.  Evidence,  628;  B.  N.  P.  242.  As  to  ex  parte  examinations  of  paupers  before 
the  late  Poor  Law  Act,  see  R.  v.  Nuneham  Courtenay,  1  East,  373 ;  R.  v.  Ferry  Fry  stone,  2  Id 
54;  R.  V.  Abergwilly,  Id.  63 ;  R.  v.  Eriswell,  3  T.  R.  725.  Depositions  taken  before  commission- 
ers of  bankrupts,  being  ex  parte,  were  not  evidence  before  the  statutes  5  Geo.  I,  c.  30,  §  41 ;  49 
Geo.  Ill,  c.  121,  §  10 ;  6  Geo.  IV,  c.  16.  See  B.  N.  P.  242  ;  1  Lev.  180 ;  Ld.  Raym.  220  ;  2  Jones, 
53 ;  Janson  v.  Wilson,  Doug.  244 ;  Bowles  v.  Langworthy,  1  T.  R.  366 ;  2  Roll.  Ab.  679 ;  B.  N". 
P.  242.  Ex  pa/rte  depositions  taken  before  barrack  commissioners,  under  47  Geo.  Ill,  c.  1, 
were  held  inadmissible  in  Att.  Gen.  v.  Davison,  1  M'CL  &  T.  160.  Ex  parte  depositions  before 
commissioners  of  inquiry  not  allowed  as  evidence  to  expunge  a  creditor's  proof.  Ex  parte  Coles, 
Buck.  242  ;  Cooke's  B.  L.  552  (8th  ed.) ;  Ex  parte  Campbell,  2  Rose,  51. 

Note  309. — A  mere  voluntary  ex  parte  affidavit  of  a  third  person,  neither  a  party  nor  a  witness 
in  the  cause,  is  not  admissible  as  evidence  of  what  it  states.  It  i  anks  in  equal  grade  only  with 
hearsay  testimony.  It  differs  from  a  deposition,  properly  so  called,  in  two  essential  particulars ; 
for  first,  depositions  are  taken  by  some  court,  or  by  an  express  authority  derived  therefrom,  or 
under  some  statute ;  and  secondly,  they  are  always  taken  upon  actual  notice  to  the  adverse  party 
if  practicable.  Per  Earl,  J.,  Patterson  v.  Maryland  Ins.  Co.,  3  Har.  &  Johns.  71,  74,  75.  See 
also  Finlay  v.  Kirkland,  9  Mart.  Lou.  Rep.  463 ;  Farmers'  Bank  of  Lancaster  v.  Whitehill,  16 
Serg.  k  Rawle,  89  ;  Stiles  v.  Bradford,  4  Rawle,  394;  1  Stark.  Ev.  268  (6th  Am.  ed.) 

But  a  voluntary  affidavit  or  deposition,  is  sometimes  admissible  as  a  declaration  in  articvlo  mor- 
tis. See  OMte,  notes  99,  100,  et  seq.  In  the  State  v.  Ferguson  (2  Hill's  Rep.  619),  the  prisoner 
being  indicted  for  murder,  the  deposition  of  the  deceased,  made  under  the  following  circumstances, 
was  offered:  On  the  day  previous  to  his  death,  when,  as  it  appeared,  he  manifested  no  apprehen- 
sions of  dying  of  the  wound,  he  deposed  to  the  occurrence  when  the  mortal  blow  was  given ;  on 
the  next  day,  being  fully  conscious  that  he  was  in  extremis,  the  deposition  was  read  over  to  him 
and  he  said,  '.'  it  was  as  nigh  right  as  he  could  recollect."  Held,  that  the  deposition  was  admis- 
sible as  containing- the  dying  declarations  of  the  deceased.  "The  contents  of  the  deposition,'' 
says  Johnson,  J.,  delivering  the  opinion  of  the  court,  "  was  as  much  a  part  of  the  declarations  of 
the  deceased,  as  the  words  which  he  uttered.  The  reading  of  the  deposition  was  admissible,  as 
containing  better  evidence  of  the  contents  than  could  be  supplied  by  parol."  Id.  624.  See  post, 
note  315. 
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Where  party  has  had  no  opportunity  to  cross-examine. 

If  the  party  against  whom  the  depositions  are  sought  to  be  used,  has  not 
had  an  opportunity  of  cross-examining  the  witnesses — as,  for  example,  if 
depositions  have  been  taken  upon  interrogatories  without  notice  to  the  op- 
posite party,  the  depositions  will  not  be  receivable. (1) 

Upon  this  ground  it  has  been  held,  with  respect  to  depositions  in  chan- 
cery, that  if  a  witness,  after  being  examined  de  bene  esse,  should  die  before 
the  defendant  puts  in  his  answer,  the  deposition  cannot  be  read ;  for  the 
opposite  party  would  not,  in  that  case,  have  an  opportunity  of  cross-ex- 


NOTE  310.— See  additional  English  statutes,  2  Ear.  Dig.  pp.  1061,  1062,  1063. 

In  the  notes  to  the  text,  on  the  attendance  of  the  witnesses,  post,  we  shaU  have  occasion  to  no- 
tice some  of  the  various  principles  and  modes  of  obtaining  oral  testimony,  by  deposition,  in  the 
American  common-law  courts.  In  addition  to  what  is  there  said,  the  reader  is  referred  to  the 
American  cases  we  have  cited  in  the  notes  to  the  preceding  head  of  depositions  in  chancery,  most 
of  which  relate  to  common-law  depositions.  They  will  be  found  obviously  pertinent  there,  how- 
ever, and  the  two  systems  may  in  many  instances  be  relied  on  as  reflecting  light  on  each  other. 

In  New  York,  the  course  of  securing  the  testimony  of  witnesses  residing  out  of  the  state,  was 
by  obtaining  a  commission,  or  dedimus  potesiaium.  Where  testimony  has  been  thus  taken,  the 
party  is  never  bound  to  call  the  witness,  even  though  he  be  iu  court  at  the  trial,  but  may  read  his 
deposition ;  the  opposite  party,  however,  may  have  the  witness  sworn  if  he  will,  on  his  side,  not- 
withstanding he  omitted  to  join  in  the  commission.     Phenix  v.  Baldwin,  14  Wend.  62. 

In  the  same  notes,  post,  a  general  reference  wiU  be  made  to  many  of  the  local  cases.  For  rea^ 
sons  there  assigned,  we  shall  here  superadd  in  the  same  way,  a  few  others  of  the  like  character. 
Connecticut,  8  Conn.  Eep.  169 ;  Maryland,  1  Har.  &  John.  249 ;  Id.  268 ;  1  Gill  &  Johns.  54,  60 

6  Am.  Dig.  44'7,  448 ;  Ohio,  1  Wright's  Rep.  651 ;  Id.  156 ;  Id.  672  ;  Id.  632 ;  Id.  eST ;  Id.  380 
Id.  746;  Id.  747  ;  Id.  755 ;  Id.  513 ;  5  Hamm.  Rep.  330 ;  New  Jersey,  1  Green.  5 ;  5  Am.  Dig. 
447  ;  lUiuois,  1  Breese,  255 ;  Pennsylvania,  1  Pennsylvania  Rep.  297 ;  Id.  306 ;  Id,  454,  485 
2  Id.  149 ;  Id.  200 ;  3  Id.  41 ;  4  Rawle,  394 ;  2  Watts,  288 ;  3  Id.  56,  60,  250 ;  4  Id.  165  ;  1  DaU. 
2;  12  Serg.  &  Rawle,  80;  Whart.  Dig.  tit.  Practice,  N;  Kentucky,  1  Dana,  180;  3  Lift.  Rep. 
250  ;  3  Monroe,  56,  57,  413,  181 ;  5  Id.  370;  7  Id.  577  ;  2  J.  J.  Marsh.  55  ;  3  Id.  261;  Virginia, 
8  Leigh,  682;  Hall's  Dig.  tit.  Practice;  New  Hampshire,  6  New  Hamp.  537;  Maine,  8  Greenl. 
326j  Id.  27;  Louisiana,  7  Lou.  Rep.  (by  Curry),  583  ;  10  Id.  534;  2  Miller's  Lou.  Rep.  96,  294 
4Id.  168,  118,  218,  228;  5  Id.  264,  294,  453,  488;  1  Id.  315,  320,  321,  425,  169,  173,  174;  2 
Martin's  Lou.  Rep.  (N.  S.)  267  ;  Id.  617  ;  11  Id.  222  :  8  Mart.  Rep.  208 ;  7  Id.  71 ;  Massachusetts, 
1  Mass.  1 ;   16  Id.  392  ;   1  Pick.  295 ;  3  Id.  74 ;  Vermont  4  Vermont,  Rep.  405 ;  5  Id.  209,  422  ; 

7  Id.  147  ;  South  Carolina,  2  Bay,  312 ;  England,  6  Carr.  &  Payne,  289 ;   5  Id.  341 ;  2  Harr.Dig. 
1062,  1063,  1064,  and  the  cases  there  cited;  1  Bing.  N.  C.  721 ;  1  Moore  &  S.  384;  8  Bing.  274. 

(1)  The  judge  at  Nisi  Prius  will  not,  however,  entertain  such  an  objection  to  the  depositions ; 
but  if  a  verdict  is  obtained  against  the  party  against  whom  they  are  used,  the  court  will  after- 
wards, upon  aflSdavit,  set  it  aside,  and  grant  a  new  trial.  Steinkeller  v.  Newton,  9  C.  &  P.  313  ; 
S.  C,  1  Scott  N.  R.  148  ;  6  M.  &  G.  30,  n. 

The  opposite  party  has  a  right  to  demand  an  opportunity  of  cross-examining  the  witnesses. 
The  State  v.  Hill,  2  Hill's  R.  607  ;  Porter  v.  Pillsbury,  36  Maine,  278 ;  and  Bowman  v.  Sanborn, 
6  Foster  (N.  H.)  87  ;  Parker  v.  Sedwick,  5  Md.  281 ;  Toung  v.  Mackall,  3  Md.  Ch.  Decis.  398; 
S.  C,  4  Md.  362  ;  Bell  v.  Nimmon,  4  M'Lean,  539.  Both  parties  being  present,  the  omission  to 
make  objections  in  regard  to  form,  notice,  and  the  like,  is  a  waiver  of  them.  Poye  v.  Leighton, 
4  Foster  (N.  H.)  29 ;  Ragan  v.  CargiU,  24  Miss.  540 ;  Gray  v.  Brown,  22  Ala.  262 ;  Ward  v. 
Whitney,  4  Selden  (N.  Y.),  442  ;  Williams  v.  Banks,  5  Md.  198  ;  County  of  Greene  v.  Bledsoe, 
12  lU.  267.  If,  both  parties  being  present,  leading  questions  or  interrogatories  are  put  to  the 
witness  without  objection,  the  objection  will  be  deemed  waived.  Whipple  v.  Stevens,  2  Foster 
(N.  H.)  219.  So  where  the  interrogatories  are  settled  by  stipulation.  Cope  v.  Sibley,  12  Barb- 
(N.  Y.)  621 ;  Chambers  v.  Hunt,  2  New  Jer.  552;  Morse  v.  Oloyes,  11  Barb.  100. 
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amination.(l)  And  althougli  an  answer  be  put  in,  yet  if  the  witness, 
examined  de  bene  esse,  die  before  he  can  be  examined  again,  having  been 
sick  from  the  time  of  putting  in  his  answer  until  his  death,  and  thereby 
prevented  from  going  to  be  examined,  the  witaess's  deposition  will  not  be 
admissible.(2) 

Depositions  of  deceased  witnesses,  taken  before  commissioners  of  bank- 
rupt as  to  the  petitioning  creditor's  debt,  the  trading,  or  the  act  of  bank- 
ruptcy, are  now  by  statute(3)  in  all  cases  receivable  as  evidence  of  the 
matters  therein  contained.  Before  the  statute  they  were  held  not  to  be  ad- 
missible in  an  action  by  the  bankrupt  against  the  assignees,(4)  as  they  had 
no  opportunity  to  cross-examine  the  witnesses. 

Opportunit/  of  eroas-examining  neglected. 

Where  a  party  has  had  an  opportunity  of  cross-examining  a  witness, 
and  has  neglected  to  do  so,  the  case  is  the  same  in  effect  as  if  he  had  cross- 
examined:  for,  otherwise,  as  observed  by  Lord  Ellenborough,  0.  J.,(5) 
the  admissibility  of  the  evidence  would  be  made  to  depend  upon  his 
pleasure,  whether  he  will  cross-examine  or  not — which  would  be  a  most 
uncertain  and  unjust  rule.  Thus,  where,  upon  a  bill  to  perpetuate  testi- 
mony,(6)  the  defendant  stood  in  contempt,  and  would  not  answer,  and 
thereupon  the  plaintiff  had  a  commission  and  examined  witnesses  de  bene 
esse,  and  the  defendant  joined  in  the  commission,  and  cross-examined  some 
of  the  witnesses  produced  for  the  plaintiff,  and  before  the  answer  came  in, 
the  witnesses  died,  their  depositions  were  held  receivable  upon  the  trial  of 
an  ejectment.(7)     Upon  the  same  principle  also,  where  a  person  filed  a 


(1)  Button  V.  Colt,  Sir  T.  Raym.  435,  n ;  Ford  v.  Gay,  cit.  in  Howard  v.  Tremaine,  1  Show. 

363 ;  Piercey  T.  ,  2  Jones,  165 ;  B.  N.  P.  343 ;  Vin.  Ab.  tit.  Evidence,   A,  b.   31,  pi.  12, 

22.  See,  also,  by  Le  Blanc,  J.,  in  Cazenove  v.  Vaughan,  1  M.  &  S.  8.  With  respect  to  the  prac- 
tice of  courts  of  equity,  in  allowing  such  depositions  to  be  read  in  certain  cases,  see  Gilb.  Ev.  57, 
58;  2  Jones,  164.  It  is  said  that  an  order  in  chancery,  requiring  such  evidence  to  be  admitted, 
does  not  bind  the  common-law  courts.     2  Jones,  164 ;  B.  N.  P.  240 ;  Gilb.  Ev.  51. 

(2)  Brown's  Case,  Hardr.  315;  Arundel  v.  Arundel,  Chan.  R.  90. 

(3)  5  &  6  Vict.  0.  122,  §  25.  See,  also,  6  Geo.  IV.  c.  16,  §§  90  and  92 ;  2  i  3  'William  IT, 
c.  114,  §  1.    As  to  the  effect  of  certain  statutes,  see  post,  note  324. 

(4)  Chambers  v.  Bemasconi,  1  C,  M.  &  B.  352. 

(5)  In  Cazenove  v.  Vaughan,  1  M.  &  S.  6. 

Note  311. — In  New  York,  it  has  been  occasionally  intimated  that  the  rule  demanding  an  op- 
portunity of  cross-examination,  was  not  without  its  exceptions.  See  per  Thompson,  J.,  Jackson 
V.  Bailey,  2  Johns.  Rep.  20. 

A  deposition  taken  before  trustees  appointed  under  the  act  for  rehef  against  absent  and  ab- 
sconding debtors,  was  held  evidence  in  the  same  matter  before  referees  nominated  pursuant  to 
the  act,  the  witness  being  dead ;  and  this,  even  though  it  was  taken  in  the  absence  of  creditors, 
or  ex  parte;  for,  say  the  court:  "  The  trustees  act  aa  the  official  agents  of  both  parties,  and  under 
obligations  official  and  religious,  to  act  impartially."  Cox  v.  The  Trustees  of  Pearce,  1  Johns. 
Eep.  298. 

(6)  As  to  which  see  Mltford  Eq.  Plead.  63. 

C?)  Howard  v.  Tremaine,  1  Show.  364;  S.  C,  Carth.  265;  1  Salk.  278.  See  also  Roscommon 
Peerage  Case,  6  01.  &  Fin.  104. 
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.bill  in  cliancery  for  the  examinatiGn  of  a  witness  de  bene  esse^  to  wliicli  tlie 
defendant  did  not  put  in  an  answer,  and  an  order  of  tlie  Court  of  Chan- 
cery was  afterwards  obtained  for  the  examination  of  the  witness,  and 
notice  of  the  order,  and  of  the  interrogatories  which  it  was  intended  to 
put,  was  given  to  the  defendant ;  but  no  cross  interrogatories  were  filed, 
and  ail  order  for  the  publication  of  the  deposition  was  afterwards  obtained ; 
the  Court  of  King's  Bench  decided  that  the  deposition  of  the  witness,  who 
was  proved  to  be  abroad,  had  been  properly  admitted  at  the  trial  .(1) 
"  The  rule  is,"  said  Le  Blanc,  J.,  "  that  depositions  are  not  allowed  to  be 
read  before  answer  put  in,  or  before  the  party  is  in  contempt,  unless  he 
has  had  an  opportunity  of  cross-examining ;  for  if  he  has;  and  has  omitted 
to  avail  himself  of  it,  then  it  is  his  fault,  and  he  cannot  make  that  a  ground 
for  objection  to  the  depositions.  In  this  case  there!  was  no  evidence  giveii 
at  the  trial  to  show  that  the  defendant  had  not  liberty  granted  to  him  to 
cross-examine,  or  that  he  might  not  have  exercised  it ;  on  the  contrary,  it 
appears  that  when  the  order  for  examination  was  made,  there  was  no  ob- 
jection interposed,  nor  further  time  prayed  for.  It  must  be  presumed, 
therefore,  that  he  had  an  opportunity  to  cross-examine,  and  chose  to 
forego  it." 

It  is  laid  down  by  Chief  Baron  Gilbert,  that  if  the  adverse  party  is  in 
contempt,  the  depositions  of  the  witnesses  shall  be  admitted,  for  then  it  is 
the  fault  of  the  objector  that  he  did  riot  cross-examine  the  witnesses,  since 
he  would  not  join  in  the  examination.(2) 

In  the  case  of  M'Combie  agt.  Anton,(3)  the  plaintiff  had  obtained  a 
judge's  order  for  a  commission  to  examine  witnesses  :(4)  the  parties  having 
agreed  upon  A.  and  B.  as  commissioners,  the  plaintiff  obtained  another  order 
to  examine  witnesses  upon  interrogatories  before  A.  and  B.,  without  de- 
scribing them  as  commissioners,  and  without  referring  to  any  commission : 
the  defendant  afterwards  withdrew  the  name  of  B.,  his  commissioner,  and 
declined  to  proceed  with  the  examination,  upon  the  ground  that  the  second 
order  was  informal :  the  plaintiff  then  obtained  a  further  order  to  examine 
witnesses  before  A.  on  interrogatories,  ex  parte :  and  it  was  held,  that  the 


(1)  Cazenove  v.  Vaughan,  1  M.  &  S.  6.  Depositions  of  witnesses  examined,  without  service  of 
the  order  for  liberty  to  do  so,  cannot  be  read.     Mulvany  v.  Dillon,  1  Ball.  &  Be.  413. 

The  same  rule  prevails  in  this  country,  in  relation  to  depositions  taken  under  a  commission  or 
order  of  court.  Bowman  v.  Sanborn,  5  Poster  (N.  H.)  81 ;  Porter  v.  Pillsbury,  36  Maine,  218,  350; 
G-ibson  V.  Gibson,  20  Penn.  (8  Harris),  9  ;  Young  v.  Mackall,  3  Md.  Ch.  Deois.  398  ;  S.  C.,4  Md. 
362;  Ragan  v.  Cargill,  24  Miss.  540;  Lindauer  v.  Del.  Ins.  Co.,  8  Eng.  (13  Ark.)  461 ;  Helflnch 
V.  Stern,  11  Penn.  State  R.  143. 

(2)  Gilb.  Ev.  56,  62,  64  ;  4  Mod.  146;  Com.  Dig.  tit.  Evidence,  0  4.  And  see  by  Le  Blanc,  J., 
>ut  swpra.  And  see  dictum  ia  Brown's  Case,  Hardr.  315;  12  Vin.  Ab.  109,  pi.  23;  B.  N.  P.  240. 
See  also  Howard  v.  Tremaiue,  Show.  363,  364;  Carth.  265  ;  4  Mod.  141 ;  Salk.  218;  Hammond 
T. ,  1  Dick.  50. 

(3)  6  M.  &  G.  21. 

(4)  Under  1  WiUiam  IV,  o.  22,  §  4. 
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examinations  taken  under  the  last  order  were  admissible  in  evidence, 
although  the  defendant  had  received  no  notice  of  the  time  and  place  of 
taking  them,  as  by  his  own  voluntary  act  he  had  renounced  the  power  of 
examination. 

It  has  been  laid  down  as  a  general  rule,  that  depositions,  taken  in  the 
Court  of  Chancery,  under  a  bill  to  perpetuate  testimony,  will  not  be  re- 
ceived in  evidence  in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  not  the  same  as  in  the  cause  in  the  Court  of  Chancery,  or  did  not 
claim  under  some  or  one  of  such  parties. (1) 

Depositions  not  admissible  against  strangers. 

As  a  corollary  to  the  rule,  that  the  party  to  be  affected  by  the  evidence 
of  depositions,  or  some  person  in  privity  with  him,  should  have  had  an 
opportunity  of  cross-examining  the  witnesses  with  reference  to  the  same 
subject-matter,  it  follows  that  no  evidence  shall  be  admitted,  but  what  is 
or  might  be,  under  the  examination  (->f  both  parties.(2)  A.,  being  seized 
of  two  ck)ses,  which  he  claimed  as  heir  at  law,  conveyed  one  to  B.,  and 
both  A.  and  B.  were  afterwards  ousted  by  C. ;  they  afterwards  brought 
actions  of  ejectment  against  him  for  the  premises  respectively,  which  they 
recovered.  B.  was  again  dispossessed  by  C,  and  again  brought  ejectment 
against  him,  claiming  the  same  premises  as  in  the  former  action,  and  by 
the  same  title.  On  the  trial,  B.  offered  to  prove  the  deposition  made  by  a 
witness  since  deceased,,  upon  the  trial  of  the  former  ejectment  between  A. 
and  C. ;  but  it  was  held  that  the  evidence  was  inadmissible.(3)  And  it 
has  been  held,  on  an  issue  from  chancery  between  A.  and  B.,  that  depo- 
sitions produced  by  B.  in  chancery,  in  a  suit  of  C.  against  B.,  were  inad- 
missible on  behalf  of  A.,  for  want  of  reciprocity,  although  the  question  in 
both  suits  was  precisely  the  same.(4) 

Evidence  admissible  where  parties  virtually  the  same. 

But  if  the  parties  are  virtually  and  substantially  the  same,  and  the  same 
subject  matter  is  in  dispute  in  two  different  suits,  the  deposition  of  a  wit- 
ness in  the  former  suit  will  be  admissible  in  the  latter.     Thus,  in  the  case 


(1)  Banbury  Peerage,  2  Selw.  N.  P.  V56  (10th  ed.),  cited  by  Coleridge,  J.,  in  the  Baron  de  Bode'a 
Case,  8  Q.  B.  246. 

(2)  See  by  Lord  Ellenborough,  0.  J.,  in  Cazenove  v.  Vaughan,  1  M,  &  S.  6.  See  also  by  De 
Grey,  C.  J.,  in  the  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  538.  And  see  Hardr.  215,  412; 
2  Jones,  164;  Wils.  214,  215;  Hob.  155;  2  Roll.  Ab.  679;  1  Tern.  415;  B.  N.  P.  242;.  Earl  of 
Boscommoa's  Claim,  6  CI.  &  Pin.  103, 

(3)  Doe  d.  Foster  v.  Derby  (Earl),  1  A.  &  B.  183.  It  wae  there  said  by  Lord  Denman,  C.  J., 
that  the  case  of  The  Earl  of  Bath  v.  Bathersea  (5  Mod.  9),  was  not  reported  clearly  enough  to  be 
acted  on. 

(4)  Atkins  v.  Humphreys,  1  M.  &Ro.  523.  See  also  Rushworth  v.  Pembroke  (Countess),  Hardr. 
412.  The  depositions  would  not  be  receivable  in  the  nature  of  admissions,  as  having  been  made 
use  Qf  by  the  party  (see  Gardner  v.  Merett,  10  A.  &  E.  464;  Briekell  v,  Hulse,  1  A,  &  E.  454, 
ante,  Vol.  I),  because  a  party  in  equity,  who  uses  depositions,  does  not  know  beforehand  what 
they  are.    See  by  Lord  Denman,,  C.  J.,  in  Briekell  v.  Hulse,  1  A.  &  E.  456. 
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of  "Wright  agt.  Doe  on  the  demise  of  Tatliam,(l)  where,  in  a  suit  in  chan- 
cery, an  issue  of  devisavit  vel  non  was  ordered  (in  which  the  defendants  in 
chancery  were  plaintiffs,  and  the  plaintiff  in  chancery  was  defendant),  re- 
specting the  execution  of  a  will,  the  issue  was  found  in  the  affirmative :  at 
the  trial  of  the  issue  one  of  the  three  attesting  witnesses  to  the  will  swore 
to  its  execution  ;  the  plaintiff  in  chancery  afterwards  brought  an  action  of 
ejectment  on  his  own  demise,  as  heir  at  law  of  the  testator,  against  one  of 
the  defendants  as  devisee  under  the  will ;  it  was  held,  that  the  evidence  of 
the  witness  given  on  a  former  occasion  was,  after  his  death,  admissible  at 
the  second  trial.  It  was  noticed  by  the  court,  that  the  defendant  at  the 
second  trial  was  on  the  first  occasion  joined  with  other  plaintiffs,  and  that 
the  defendant  on  the  first  occasion  was  on  the  second  the  only  lessor  of 
the  plaintiff.  But  it  was  said  that  the  lessor  of  the  plaintiff  was  the  real 
party  in  an  action  of  ejectment,  and  that  in  the  former  action  the  present 
lessor  of  the  plaintiff  had  precisely  the  same  power  of  objecting  to  the 
competency  of  the  witness,  and  the  same  right  of  cross-examination,  or  of 
calling  witnessees  to  discredit  or  contradict  his  testimony  on  both  occa- 
sions. So  where  a  second  action  of  ejectment  is  brought  between  the 
same  parties  or  their  privies  upon  the  same  question  (as,  e.  g.,  who  was  the 
heir  at  law  of  A.),  the  evidence  of  a  deceased  witness  given  on  the  first 
trial  will  be  admissible,  though  it  relate  to  other  lands — both,  however, 
being  the  property  of  A.(2) 

Upon  the  same  principle,  the  deposition  of  a  person  since  deceased  has 
been  held  admiBsible(3)  upon  a  charge  of  murder,  although  it  was  taken 
upon  the  occasion  of  the  prisoner  being  charged  before  the  magistrate  with 
an  assault  on  the  deceased  and  with  a  robbery,  the  two  charges  relating 
to  the  same  transaction.(4)  This  case  was  decided  principally  on  the  au- 
thority of  a  former  decision, (5)  where  the  deposition  of  a  deceased  person 
was  read  in  evidence  on  a  trial  for  his  murder.  Indeed,  if  it  were  neces- 
sary that  the  charge  should  be  identical,  it  would  exclude  the  depositions 


(1)  1  A.  &  E.  3  (in  error). 

(2)  Doe  d.  Derby  (Earl)  v.  Foster,  1  A.  &  E.  191,  n.  And  see  Clayes  v.  Sherwin,  12  Mod.  343 ; 
B.  N.  P.  232. 

(3)  As  to  the  admissibility  of  depositions,  seepos(,  Sect.  T. 

(4)  R.  V.  Smith,  B.  &  R.  Or.  0.  340;  S.  C,  2  Stark.  R.  208.  And  see  E.  v.  Edmunds,  6  0.  & 
P.  164. 

(5)  R.  V.  Radbume,  1  Lea.  512  (3d  ed.) 

Note  312. — In  Connecticut,  in  a  prosecution  for  maintenance  of  a  bastard  child,  by  the  select- 
men, the  deposition  of  the  mother,  taken  before  any  suit  was  commenced,  and  without  notifying 
the  defendant,  was  held  inadmissible,  though  the  mother  had  since  died.  M'Donald  v.  Hobby,  1 
Root's  Rep.  154.  See,  as  to  the  law  on  this  subject  in  Tennessee,  Goddard  v.  The  State,  2  Yerg. 
Rep.  96. 

(In  Begina  v.  Beeston  (29  Eng.  Law  &  Eq.  521),  the  deposition  of  a  wounded  man  taken  before 
a  magistrate,  charging  the  prisoner  with  the  assault  with  intent  to  do  him  grievous  bodily  harm, 
was  allowed  to  be  read  on  the  trial  of  the  prisoner  for  murder,  the  wounded  man  having  died  of 
the  injury  received,  and  the  prisoner  having  had  an  opportunity  to  cross-examine  him.) 
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of  the  deceased  in  all  cases  of  homicide.  In  such  cases  it  may  be  reason- 
ably inferred,  that  the  witness's  deposition  would  not  have  been  varied  by 
the  cross-examination  of  the  prisoner,  if  he  had  been  charged  before  the 
magistrate  with  the  precise  offence  for  which  he  is  afterwards  tried. 

Matter  in  issue  must  be  the  same. 

Although  the  parties  are  the  same,  yet  if  the  same  matters  were  not  in 
issue  in  the  former  cause,  the  depositions  are  not  evidence  ;  the  general 
rule  being,  as  laid  down  by  De  Grey,  C.  J.,  in  the  judgment  often  referred 
to,  and  in  other  authorities,  that  depositions,  to  be  admissible,  must  have 
been  made  between  the  same  parties,  and  upon  the  same  matter  in  issue. 
In  one  case,  and  one  case  only,  it  is  an  objection  to  their  admissibility  that 
they  relate  to  the  same  matter  ;  that  case  is,  where  depositions  are  offered 
as  evidence  of  reputation — ^in  which  case,  the  very  circumstance  that  the 
same  matter  was  litigated  is  (as  before  shown)  an  objection  to  such  evi- 
dence, and  renders  them  inadmissible,  as  being  post  litem  motam. 

These  authorities  illustrate  the  rule  above  referred  to,  as  to  the  admissi- 
bility of  depositions  and  examinations  in  general.  It  is  to  be  remarked, 
however,  that  all  such  evidence  is  open  to  great  objection.  For  the  de- 
meanor of  the  deponent,  which  is  a  principal  criterion  of  the  truth  of  his 
statement,  is  not  subjected  to  the  observation  of  the  jury ;  the  powers  of 
cross-examination  are  often  restricted ;  and  where  the  inquiry  has  been 
private,  as  is  often  the  case,  the  best  safeguard  against  falsehood  and 
equivocation  is  thus  entirely  lost.  Such  evidence  is,  therefore,  never  ad- 
missible in  the  courts  of  common  law  (unless  where  it  is  used  as  an  admis- 
sion against  a  party),  when  viva  voce  evidence  is  attainable. (1) 

Where  witness  dead. 

If  it  be  shown  that  a  witness  is  dead,  the  matter  that  he  deposed  at  a 
former  trial  may  be  given  in  evidence  at  another  trial  (always  assuming 
the  second  trial  to  be  between  the  same  parties  as  the  first  was,  or  their 
privies,  and  upon  the  same  subject) ;  and  where  the  former  evidence  was 
given  orally,  it  may  be  proved  by  any  person  who  heard  what  the  witness 
swore  at  the  former  trial.(2)  But  some  evidence  of  the  death  of  the  wit- 
ness will  be  required,  and  the  mere  lapse  of  time,  if  consistent  with  the 
ordinary  duration  of  life,  will  not  be  sufficient  to  let  in  the  secondary 
evidence.  Thus,  the  deposition  of  a  witness  who  had  been  examined  fifty 
years  before,  was  held  inadmissible  only  upon  the  presumption  of  his  death 


(1)  Note  313. — Where  a  defendant,  in  the  progress  of  a  cause,  serves  copies  of  affidavits  on  the 
plaintiff's  attorney,  as  the  foundation  of  an  order  obtained  by  him,  he  cannot  object  to  the  plain- 
tiff reading  the  copies  in  evidence  on  the  trial  on  the  ground  of  a  want  of  authentication,  even 
though  the  originals  are  on  file ;  such  copies  are  equivalent  to  office  copies.  Jackson  ex  dem- 
Wood  V.  Harrow,  11  Johna.  Rep.  434.    See  Urtetiqui  v.  D'Aroy  et  al.,  9  Peters'  Rep.  692. 

(2)  Fyke  v.  Crouch,  1  Ld.  Raym.  ISO,  5th  resolution.  See  alsp  R.  v.  Joliffe,  4  T.  R.  290 ; 
Strutt  V.  Bovingdon,  5  Esp.  56  j  Doncaster  (Mayor)  v.  Day,  3  Taunt.  262. 
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arising  from  length  of  time,(l)  though  Reynolds^  C.  Bi,  said,  if  piioper 
searches  or  inquiry  had  been  made,  and  no  account  could  be  given  of  the 
witness,  he  would  have  admitted  the  deposition  at  such  a  distance  of  time. 
The  effect  of  giving  a  deposition  in  evidence  is  a  complete  substitution 
for  the  evidence  of  the  witness  whose  deposition  is  used.  Therefore  the 
deposition  of  an  attesting  witness  to  a  will,  who  is  deceased,  dispenses  with 
the  necessity  of  calling  a  surviving  witness  to  prove  the  execution  of  the 
will.(2) 

Objeetions  may  be  taken  to  admissibility  of  deposition. 

A  deposition,  when  produced,  is  open  to  any  objections  that  might  have 
been  taken  against  the  evidence  of  the  deponent,  if  he  had  been  called  as 
a  witness;  thus,  if  a  party  professes  to  set  forth  in  Kis  deposition  the  eon- 
tents  of  a  letter,  which  is  not  produced,  that  part  of  the  deposition  cannot 
be  read, (3)  but  there'  is  no  objection  to  the  deponent  stating  the  fact  that 
he  did  write  a  letter  tO'  a  particular  person.(4)  And  where  it  appeared 
from  a  deposition  that  the  deponent  had  refreshed  his  memory  as  to  cer- 
tain facts  from  memoranda  that  were  not  wholly  in  his  own  handwriting, 
the  deposition  was  admitted',  as  it  was  a  matter  for  the  discretion  of  the 
commissioners  before  whom  the'  deponent  had  been  examined,  whether 
they  would  permit  him  to  refer  to  such  memoranda.(5) 

It  is  proposed  to  consider,  in  this  section,  the  judicial  character  of  vari- 
ous kinds  of  depositions,  their  character  as  affecting  particular  individuals, 
and  their  admissibility  as  primary  or  secondary  evidence.  The  written 
examinations  also  of  prisoners  before  magistrates  will  be  here  considered. 

Depositions  in  equity. 

Depositions  in  courts  of  equity  are  written  examinations  of  witnesses, 
taken  by  the  officers  of  the  respective  courts  of  equity,  or  by  commission- 
ers appointed  for  the  purpose.  In  order  that  the  depositions  may  be  con- 
sidered as  regularly  taken  under  the  authority  of  a  court  of  equity,  it  must 
appear  that  they  were  obtained  in  a  suit  which  was  regularly  before  the 


(1)  Benson  v.  Olive,  2  Stra.  920, 

Though  the  witness  be  shown  to  be  of  a  very  advanced  age,  the  court  will  not  presume  him 
unable  to  attend,  so  as  to  let  in  his  deposition.    Jackson  v.  Rice,  3  Wend.  180. 

(2)  Wright  V.  Doe  d.  Tatham,  1  A.  &  B.  3. 

See  also  Ward  v.  Whitney,  4  Selden's  N.  T.  Rep.  442. 

(3)  Steinkeller  v.  Newton,  9  C.  &  P.  319 ;  S.  C,  2  Mo.  &  R.  3'?2 ;  Tufton  v.  Whitmore,  12  A. 
&  E.  370. 

Neither  will  a  deposition  which  contains  a  description  of  a  paper  annexed  to  it,  bnt  objected 
to  and  not  put  in  evidence,  be  submitted  to  the  jury  with  the  paper  disaunexed.  Smith  v. 
Naahua  &,  Lowell  RftUroad  Co.,  1  Poster  (N.  H.)  86.  On  the  other  hand,  if  the  paper  be  presented 
and  ppoved,,  it  is  proper  to  annex  a  copy  of  it  by  way  of  ideatifying  the  original.  Com.  Bank 
of  Penn.  v.  Union  Bank  of  New  York,,  19  Barb.  N,  T.  392. 

(4)  Uufton  V.  Whitmore,,  mt  mpra. 
fS)  Steinkeller  v.  Newton,  ut  swpra. 

See  also  Commercial  Bank  of  Penn.  v.  Union  lEjank  of  New  York,  1  Kernan  N.  Y.  203. 
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court,  and  within  its  jurisdiction.  But  if  a  bill  in  equity  be  dismissed, 
merely  because  the  court  considered  the  matter  unfit  for  equity  to  decree, 
the  depositions  may  still  be  given  in  evidence.  Thus,  where  a  bill  of 
revivor  is  brought,  in  a  case  where  a  bill  of  revivor  does  not  lie,  there 
cannot  regularly  be  any  depositions.(l)  But  where,  upon  a  bill  to  per- 
petuate testimony,  the  cause  is  set  down  for  hearing,  and  the  bill  is  dis- 
missed, on  the  ground  that  it  ought  not  to  have  been  so  set  down,  the 
plaintiif  will,  at  law,  have  the  benefit  of  the  depositions  which  have  been 
obtained.(2) 

Depositions  in  ecolesiastioal  courts. 

Depositions  in  the  ecclesiastical  courts,  when  taken  in  a  cause  over 
which  those  courts  have  juiisdiction,  appear  to  be  admissible,  on  the  same 
principle  as  other  depositions  taken  in  the  course  of  a  judicial  proceeding. 
Chief  Baron  Gilbert  ga,ys:  "Depositions  in  the  spiritual  courts  may  be 
read,  when  taken  in  a  cause  in  which  those  courts  have  authority,  as  far 
as  relates  to  that  cause,  inasmuch  as  they  are  lawful  oaths,  and  a  mao  may 
be  indicted  for  the  violation  of  them,  though  they  be  not  oaths  in  a  court 
of  record."(3)'  There  are  some  old  authorities  against  the  admissibility  of 
depositions  taken  in  the  ecclesiastical  courts,  as  evidence  in  trials  before 
courts  of  common  law  ;(4)  but  they  appear,  for  the  most  part,  to  be  founded 
on  the  doctrine,  that  depositions  are  only  admissible  in  evidence  when 
taken  in  courts  of  record,  a  doctrine  which  does  not  seem  to  be  supported 
by  satisfactory  reasons,  and  does  not  by  any  means  universally  hold'.(5) 


(1)  Backhouse  v.  Middleton,  Ch.  Ca.  115  ;  Gilb.  Ev.  56. 

(2)  Hall  V.  Hoddesden,  2  P.  Wms.  162  ;  Vaughan  v.  Fitzgerald,  1  Sch,  &  Lef.  316 ;  Moyser  v. 
Peacock,  12  Vin.  Ab.  tit.  Evidence,  31,  pi.  15;  Smith  v.  Teale„Id.  A,  b.  31,  pi.  41;  Ld.  Eaym. 
736.  And  see  further  as  to  the  admissibility  of  depositions,  Copelandv- Stanton,  IP.  WmB.-ill; 
Jones  V.  Dunthorpe,  1  Dick.  50 ;  Mulvany  v.  Dillon,  1  B.  &  B.  411 ;  Cholmondelej  (Jjord)  v. 
Clinton,  2  Mer.  81. 

To  render  a  deposition  admissible,  it  must  be  shown  to  have  been  taken  in  a  suit,  or  under 
the  authority  of  law,  so  that  the  witness  may  appear  to  have  given  his  testimony  under  the 
sanctions  and  responsibility  of  an  oath.  The  People  v.  Chrystal,  8  Barb.  545  ;  McCandlaas  v. 
Polk,  10  Humph.  417;  Bowen  v.  Hall,  22  Vt.  612;  Shepherd  v.  Willis,  19  Ohio,.  142,460; 
Bolin  v.  Mellidew,  5  Eng.  Law  &,  Eq.  387 ;  Bachelder  v.  Merriman,.  34  Maine,  69 ;  Brighton  v. 
Walker,  35  Maine,  132 ;  Lewin  v.  DUle,  17  Mis.  (2  Bennett)  64.  Where  a  commission  issued 
from  this  country  in  the  English  language  to  Bremen,  is  returned  with  the  answers  of  the  wit- 
ness written  in  German,  the  same  may  be  translated,,  and  the  translation  given  in  evidence. 
Kuhtman  v.  Brown,  4  Rich.  479. 

(3)  Gilb.  Bv.  p.  60.  He  further  observes:  "Depositions  taken  in  the  spiritual  courts,,  in  a 
cause  relating  to  lands,  cannot  be  read,,  because  they  are  no  oaths  at  all;" — that  must  be,  because 
in  such  a  cause  the  spiritual  courts  would  not  have  jurisdiction. 

(4)  Sanim  (Earl)  v.  Spencer,  2  EoU.  Ab.  679,  pi.  5;  Litt.  Rep.  167 ;  March.  Rep.  120 ;  B.  N. 
P.  242 ;  Bao.  Ab.  tit.  Evidence,  628 ;  Gilb.  Bv.  60 ;  Vin,  Ab.  tit.  Evidence,  A,  b,  31 ;  1  Hawk, 
c.  42.  See  2  Hale,  285,  Welsh's  Case,  where  the  objection  appears  to  have  been  against  pro- 
ceedings by  the  civil  law,  and  also  that  the  deponent  was  interested. 

(5)  Depositions  in  chancery  are  not  of  record.  In  Breedon  v.  GiU  (1  Ld.  Raym;  219,  222 ; 
Salk.  555),  Holt,.  C.  J.,  expressed  an  opinion)  that  depositions'  before  commissioners'  of  excise 
might  be  read  before  the  commissioners  of  appeals. 
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Informations  and  examinations,  on  criminal  charges. 

Informations  of  witnesses  and  examinations  of  prisoners  before  justices 
of  the  peace,  on  the  bailment  or  commitment  of  prisoners  charged  with 
an  indictable  offence,  used  formerly  to  be  taken  under  the  statutes  1  &  2 
P.  &  M.,  c.  13,  and  2  &  3  P.  &  M.,  c.  10  (which  were  limited,  however,  to 
cases  of  felony),(l)  and  7  Geo.  IV,  c.  64;  they  are  now  taken  under  the 
statute  11  &  12  Vict.,  c.  42  (commonly  called  Jervis's  Act).(2) 


(1)  The  power  of  taking  informations  in  cases  of  misdemeanor  was  first  given  by  the  •?  Geo.  IT, 
c.  64,  §  3. 

(2)  By  §  34,  the  provisions  of  various  former  statutes  are  repealed ;  and  amongst  others,  so 
much  of  the  7  Geo.  IT,  c.  64,  "  as  relates  to  the  taking  of  bail  in  cases  of  felony,  and  to  the  taking 
of  the  examinations  and  informations  against  persons  charged  with  felonies  and  misdemeanors, 
and  binding  persons  by  recognizance  to  prosecute  and  give  evidence." 

Note  314 — In  New  York,  the  examination  of  the  complainant,  the  prisoner,  the  witnesses 
on  the  part  of  the  prosecution  and  of  those  of  the  prisoner,  is  regulated  by  2  R.  S.  108,  T09, 
§§  13  to  19. 

By  section  13,  the  magistrate  before  whom  a  person  charged  with  any  offence  is  brought,  shall 
proceed  as  soon  as  may  be,  to  examine  the  complainant  and  the  witnesses  produced  in  support  of 
the  prosecution,  on  oath,  in  the  presence  of  the  prisoner,  in  regard  to  the  offence  charged,  and  in 
regard  to  any  other  matters  connected  with  such  charge  which  such  magistrate  may  deem  per- 
tinent. 

The  next  section  (§  14)  relates  to  the  examination  of  the  prisoner,  as  do  also  §§  15  and  16. 
On  this  subject,  see  ante,  Tol.  I,  note  151,  and  the  notes  preceding  and  following  the  one  cited, 
relating  to  the  same  matter.     See  also  Son  v.  The  People,  12  Wend.  Rep.  344. 

Section  17  provides,  that  after  the  examination  of  the  prisoner  is  completed,  his  witnesses,  if 
he  have  any,  shall  be  sworn  and  examined,  and  he  may  have  the  assistance  of  counsel  on  such 
examination.     See  12  Wend.  346,  347. 

Section  18  prohibits  the  witnesses  on  either  side,  being  present  at  the  examination  of  the 
prisoner,  and  gives  to  the  magistrate  a  discretionary  power  of  causing  the  witnesses  to  be  kept 
separate,  and  prevented  from  conversing  with  each  other,  until  they  shaU  have  been  examined. 
It  also  gives  him  power,  when  any  witness  is  under  examination,  to  exclude  from  the  place  of 
examination,  all  witnesses  who  have  been  examined. 

§  19.  "  The  evidence  given  by  the  several  witnesses  examined,  shall  be  reduced  to  writing  by 
the  magistrate,  or  under  his  direction,  and  shall  be  signed  by  the  witnesses  respectively." 

By  section  26,  all  examinations,  &c.,  taken  pursuant  to  the  foregoing  provisions,  shall  be  certi- 
fied by  the  magistrate  taking  the  same,  to  the  court  at  which  the  witnesses  are  bound  to  appear, 
on  the  first  day  of  the  sitting  thereof 

The  magistrates  authorized  to  take  examinations,  pursuant  to  the  above  provisions,  are  the 
chancellor ;  justices  of  the  Supreme  Court ;  judges  of  the  Superior  Court  of  Law  in  the  city  and 
county  of  New  York;  circuit  judges; -judges  of  county  courts;  mayors,  recorders,  and  aldermen 
of  cities ;  Supreme  Court  commissioners ;  the  special  justices  and  the  assistant  justices  in  the  city 
of  New  York,  and  justices  of  the  peace  appointed  for  any  city,  or  elected  in  any  town ;  and  no 
other  magistrate  can  exercise  this  power.     2  R.  S.  706,  g  1. 

Nor  does  the  statute  confine  this  duty  of  taking  examination,  to  cases  of  felony  merely,  but 
extends  it  to  all  cases  coming  under  the  general  definition  of  an  "  offence  "  (see  §  13,  stated 
above),  which  includes  misdemeanors  of  every  kind,  no  less  than  crimes  of  a  higher  grade.  2  R. 
S.  702,  §32.    See  (Mte,  Tol.  I,  note  161. 

The  rules  in  respect  to  these  depositions  or  examinations,  as  evidence,  are  not  materially  dif- 
ferent from  those  which  prevailed  under  the  English  statutes  of  Philip  &  Mary.  Bellinger  v.  The 
People,  8  Wend.  595,  599. 

(The  prisoner  charged  with  a  felony  must  be  taken  to  the  county  whence  the  warrant  issued, 
for  examination  (Clark  v.  Cleveland,  6  Hill  R.  344) ;  must  be  allowed  time  to  employ  counseli 


SEC.  VII.]  Of  Depositions  on  Criminal  Charges.  221 

The  17tli  section  of  the  latter  statute  enacts,  "  that  in  all  cases  where 
any  person  shall  appear,  or  be  brought  before  any  justice  or  justices  of  the 
peace,  charged  with  any  indictable  offence,  whether  committed  in  England 
or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether 
such  person  appear  voluntarily  upon  summons,(l)  or  have  been  appre- 
hended with  or  without  warrant,  or  be  in  custody  for  the  same  or  any 
other  offence,  such  justice  or  justices,  before  he  or  they  shall  commit  such 
accused  person  to  prison  for  trial,  or  before  he  or  they  shall  admit  him  to 
bail,  shall,  in  the  presence  of  such  accused  person,  who  shall  be  at  liberty 
to  put  questions  to  any  witness  produced  against  him,  take  the  statement 
on  oath  or  affirmation  of  those  who  shall  know  the  facts  and  circumstances 
of  the  case,  and  shall  put  the  same  into  writing  ;(2)  and  such  depositions 
shall  be  read  over  to  and  signed  respectively  by  the  witnesses  who  shall 
have  been  so  examined,  and  shall  be  signed  also  by  the  justice  or  justices 
taking  the  same  ;  and  the  justice  or  justices  before  whom  any  such  wit- 
ness shall  appear  to  be  examined  as  aforesaid,  shall,  before  such  witness  is 
examined,  administer  to  such  witness  the  usual  oath  or  affirmation,  which 


before  the  charge  is  examined;  the  witnesses  must  be  first  sworn;  and  the  defendant  must  be 
allowed  a  full  opportunity  to  cross-examine  them.  The  People  v.  Eestell,  3  Hill  R.  289.  But  the 
prisoner  may  waive  the  charge  on  oath,  and  give  bail  at  once.  Champlain  v.  The  People,  2 
Comst.  83.) 

(1)  By  section  1,  a  justice  may  issue  his  warrant  for  the  apprehension  of  any  person  charged 
with  having  committed  "  any  treason,  felony,  or  indictable  misdemeanor;"  or  if  he  think  fit,  he 
may  issue  a  summons  in  the  first  instance. 

(2)  The  form  in  which  the  statement  is  to  be  taken  down,  is  given  in  the  schedule  (M)  to 
the  act. 

Note  315.— S.  C,  2  Stark.  N.  P.  Rep.  208.    And  see  Id.  note  a,  at  p.  211. 

In  North  Carolina,  on  an  indictment  for  murder,  the  examination  of  the  deceased,  taken  on 
oath,  and  subscribed  by  him  before  a  justice  of  the  peace,  was  offered  in  evidence  on  the  part  of 
the  prosecution ;  held,  not  admissible.  State  v.  Moody,  2  Hayw.  Rep.  31.  Haywood,  J.,  at  first 
thought  it  might  be  admissible  as  an  examination  under  the  act  of  assembly  of  that  state,  more 
especially  as  the  prisoner  was  present  when  it  was  taken.  The  prisoner's  counsel  objected,  be- 
cause it  appeared  that  the  deceased  was  examined  and  the  examination  taken  down,  before  he 
was  sworn,  whereas  he  should  first  have  been  sworn,  and  then  afterward  what  he  said  taken 
down.  "Whereupon  Haywood,  J.,  thinking  there  might  be  something  in  the  objection,  did  not 
insist  upon  receiving  the  evidence ;  and  it  was  excluded.  It  seems  to  have  been  offered  as  a 
dying  declaration,  and  rejected  upon  the  principles  applying  to  such  cases.  See  S.  0.,  ante,  note 
100 ;  and  see  that  note  generally,  as  to  the  doctrine  of  declaration  in  a/rticiilo  mortis,  also  note  99 
and  The  State  v.  Ferguson,  2  Hill's  Rep.  619,  stated  ^oi<,  in  these  notes. 

In  South  Carolina,  on  an  indictment  for  a  rape,  the  deposition  of  the  injured  party  (who  had 
died  in  the  meantime),  made  before  a  justice  on  applying  for  a  svarrant  for  the  offence,  and  in  the 
absence  of  the  prisoner,  has  been  held  inadmissible.  The  State  v.  Ferguson,  2  Hill's  Rep.  608. 
Otherwise,  however,  it  seems,  if  the  deposition  had  been  made  under  circumstances  which  gave 
the  prisoner  the  power  of  cross-examining.  Id.  (The  statute  must  be  complied  with.  See  2 
E.  S.  of  New  York,  889—895  (4th  ed.). 

Where  an  injured  man  made  an  afiSdavit,  that  another  person  had  assaulted  and  wounded  him, 
and  on  the  same  day  made  his  deposition  to  the  same  effect,  and  afterwards  died  of  the  wounds, 
the  accused  being  absent  when  the  deposition  was  made,  it  was  held  not  admissible  on  an  indict- 
ment for  murder.    Collier  v.  The  State,  8  Eng.  (13  Ark.)  676.) 
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such  justice  or  justices  shall  have  full  power  and  authority  to  do;  and  if 
upon  the  trial  of  the  person  so  accused  as  first  aforesaid,  it  shall  be  proved 
by  the  oath  or  affirmation  of  any  credible  witness,  that  any  person,  whose 
deposition  shall  have  been  taken  as  aforesaid,  is  dead,  or  so  ill  as  not  to  be 
able  to  travel,  and  if  also  it  be  proved  that  such  deposition  was  taken  in 
the  presence  of  the  person  so  accused,  and  that  he,  or  his  counsel  or  attor- 
ney, had  a  full  opportunity  of  cross-examining  the  witness,  then,  if  such 
deposition  purport  to  be  signed  by  the  justice  by  or  before  whom  the  same 
purports  to  have  been  taken,  it  shall  be  lawful  to  read  such  deposition  as 
evidence  in  such  prosecution,  without  further  proof  thereof,  unless  it  shall 
be  proved  that  such  deposition  was  not  iu  fact  signed  by  the  justice  pur- 
porting to  sign  the  same."(l) 

By  the  18th  section  it  is  enacted,  "  that  after  the  examinations  of  all  the 
witnesses  on  the  part  of  the  prosecution  as  aforesaid  shall  have  been  com- 
pleted, the  justice  of  the  peace,  or  one  of  the  justices  by  or  before  whom 
such  examination  shall  have  been  so  completed  as  aforesaid,  shall,  without 
requiring  the  attendance  of  witnesses,  read,  or  cause  to  be  read  to  the  ac- 
cused, the  depositions  taken  against  him,  and  shall  say  to  him  these  words, 
or  words  to  the  like  effect :  '  Having  heard  the  evidence,  do  you  wish 
to  say  anything  in  answer  to  the  charge  ?  You  are  not  obliged  to  say 
anything  unless  you  desire  to  do  so,  but  whatever  you  say  will  be  taken 
down  in  writing,  and  may  be  given  in  evidence  against  you  upon  your 
trial ;'  and  whatever  the  prisoner  shall  then  say  in  answer  thereto  shall  be 
taken  down  in  writing,(2)  and  read  over  to  him,  and  shall  be  signed  by 
the  said  justice  or  justices,  and  kept  with  the  depositions  of  the  witnesses, 
and  shall  be  transmitted  with  them  as  hereinafter  mentioned  ;(3)  and  af- 
terwards, upon  the  trial  of  the  said  accused  person,  the  same  may,  if  ne- 
cessary, be  given  in  evidence  against  him,  without  further  proof  thereof, 
unless  it  shall  be  proved  that  the  justice  or  justices  purporting  to  sign  the 
same  did  not  in  fact  sign  the  same  :  provided  always,  that  the  said  justice 
or  justices,  before  such  accused  person  shall  make  any  statement,  shall 
state  to  him,  and  give  him  clearly  to  understand,  that  he  has  nothing  to 
hope  from  any  promise  of  favor,  and  nothing  to  fear  from  any  threat 
which  may  have  been  holden  out  to  him  to  induce  him  to  make  any  ad- 
mission or  confession  of  his  guilt,  but  that  whatever  he  shall  then  say 
may  be  given  in  evidence  against  him  upon  his  trial,  notwithstanding 
such  promise  or  threat :  provided  nevertheless,  that  nothing  herein  enacted 


(1)  By  the  6  &  T  'Wm.  IV,  o.  1 14  (wllioli  will  be  afterwards  noticed),  prisoners  are  allowed  to 
have  copies  of  the  examinatioas  of  the  witnesses  on  whose  depositions  they  have  been  bailed  or 
committed,  and  to  inspect  all  depositions  on  their  trial.  Upon  this  subject,  see  m/ra,  Inspection 
of  Public  Writings. 

(2)  The  form  in  which  the  prisoner's  statement  is  to  be  taken  down,  is  given  in  the  appendix 
(N)  to  the  act. 

(3)  So.  to  the  officer  of  the  court  in  which  the  trial  is  to  be  had.    See  §  20. 
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or  contained  sliall  prevent  the  prosecutor  in  any  case  from  giving  in 
evidence  any  admission  or  confession,  or  other  statement,  of  the  person 
accused  or  charged,  made  at  any  time,  which  by  law  would  be  admissible 
against  such  person." 

Section  20  gives  power  to  justices  to  bind  over  the  prosecutors  and 
witnesses  by  recognizance ;  and  provides  that  the  recognizance,  deposi- 
tions, &c.,  are  to  be  transmitted  to  the  court  in  which  the  trial  is  to  be 
had ;  and  that  witnesses  refusing  to  enter  into  recognizances  may  be  com- 
mitted. 

Section  25  enacts  that  when  all  the  evidence  offered  upon  the  part  of 
the  prosecution  against  the  accused  party  shall  have  been  heard,  if  the 
justices  shall  be  of  opinion  that  it  is  not  sufficient  to  put  such  accused  party 
upon  his  trial,  they  shall  forthwith  order  him,  if  in  custody,  to  be  dis- 
charged as  to  the  information  under  inquiry  ;  but  if,  in  their  opinion,  such 
evidence  is  sufficient  to  put  the  accused  party  upon  his  trial,  or  if  the  evi- 
dence given  raise  a  strong  or  probable  presumption  of  the  guilt  of  the 
accused  party,  the  justices  are  to  commit  him  to  trial  or  admit  him  to 
bai].(l) 

Depositions  before  coroners. 

The  4th  section  of  the  7  Geo.  IV,  c.  64,  respecting  depositions  taken 
before  a  coroner,  enacts,(2)  "  that  every  coroner,  upon  any  inquisition 


(1)  It  may  be  expedient  to  refer  to  the  enactments  of  the  statute  1  Geo.  IV,  o.  64,  §  1,  upon 
this  point,  which  are  materially  different ;  they  are  as  follows :  "  Where  any  person  shall  be 
taken  on  a  charge  of  felony,  or  suspicion  of  felony,"  before  justices,  "  and  the  charge  shall  be 
supported  by  positive  and  credible  evidence  of  the  fact,  or  by  such  evidence  as,  if  not  explained 
or  contradicted,  shall,  in  the  opinions  of  the  justices,  raise  a  strong  presumption  of  the  guilt  of 
the  person  charged,"  he  is  to  be  committed  for  trial :  "  and  if  the  evidence  shall  not  be  such  as 
to  raise  a  strong  presumption  of  the  guilt  of  the  person  charged,  and  to  require  his  committal,  or 
such  evidence  shaU  he  adduced  on  behalf  of  the  person  charged  as  shall,  in  their  opinion,  weaken  the 
presumption  of  his  guilt,  but  there  shall,  notwithstanding,  appear  to  them  to  be  sufBcient  ground 
for  judicial  inquiry  into  his  guilt,  the  person  chai'ged  shall  be  admitted  to  bail."  Then  follows 
this  proviso—"  that  nothing  herein  contained  shall  be  construed  to  require  any  justices  to  hear 
evidence  on  behalf  of  any  person  so  charged,  unless  it  shall  appear  to  them  to  be  meet  and  con- 
ducive to  the  ends  of  justice.'' 

(2)  This  part  of  the  statute  is  not  repealed  by  the  11  &  12  Vict.  e.  42.    See  sttpra,  p.  220,  n.  2. 

Note  316.— In  New  York,  it  is  provided  by  statute,  that  "the  testimony  of  all  witnesses  ex- 
amined before  a  coroner's  jury  shall  be  reduced  to  writing  by  the  coroner,  and  shall  be  returned 
by  him,  together  with  the  inquisition  of  the  jury,  and  all  recognizances  and  examinations  taken 
by  such  coroner,  to  the  next  criminal  court  of  record  that  shall  be  held  in  the  county.  2  R.  S. 
743,  §  8.  The  statute,  like  that  of  Philip  and  Mary,  does  not  seem  to  contemplate  the  presence 
of  the  prisoner  at  the  time  of  taking  the  testimony  before  the  jury. 

With  regard  to  these  ex  parte  depositions  taken  before  coroners,  there  would  seem  to  be  good 
ground  for  denying  their  competency  altogether  as  evidence  against  the  accused  on  his  trial.  Mr. 
Starkie,  on  a  review  of  the  cases  cited  in  the  text  and  others  of  a  kindred  character,  has  shown, 
we  think,  that  tbey  proceed  upon  reasonings  so  dearly  artificial,  and  assumptions  so  glaringly 
unwarrantable,  as  hardly  to  justify  the  invasion  of  that  great  protective  principle  of  cross-examin- 
ation, which  the  common  law  in  almost  every  other  instance,  and  especially  in  criminal  matters, 
has  so  carefully  maintained.    He  comes  to  the  conclusion  that  the  distinction  between  deposi- 
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before  him  taken,  whereby  any  person  shall  be  indicted  for  manslaughter 
or  murder,  or  as  an  accessory  to  murder  before  the  fact,  shall  put  in  writ- 
ing the  evidence  given  to  the  jury  before  him,  or  as  much  thereof  as  shall 
be  material ;  and  shall  have  authority  to  bind  by  recognizance  all  such 
persons  as  shall  know  or  declare  anything  material  touching  the  said  man- 
slaughter or  murder,  &c.,  to  appear  at  the  next  court,  &c.,  at  which  the 
trial  is  to  be,  then  and  there  to  prosecute  or  give  evidence  against  the 
party  charged  ;  and  shall  certify  and  subscribe  the  same  evidence,  and  all 
such  recognizances,  and  also  the  inquisition  before  him  taken,  and  deliver 
the  same  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be, 
before  or  at  the  opening  of  the  court." 

This  statute  contains  no  provisions  as  to  the  statement  of  any  accused 
person  made  before  a  coroner ;  because,  in  point  of  fact,  there  is  no  person 
directly  accused  before  him.  In  the  cases  mentioned  in  the  statute  it  is 
the  business  of  the  coroner  to  inquire,  with  the  aid  of  a  jury,  in  v^hat  man- 
ner the  deceased  came  by  his  death,  and  if  they  are  of  opinion,  upon  the 
evidence,  that  he  was  unlawfully  killed  by  any  person,  they  return  a  ver- 
dict of  murder  or  manslaughter  accordingly  against  that  person  ;  he  then 
becomes  "  the  party  charged,"  and  the  coroner  will  issue  a  warrant  for  his 
apprehension,  if  he  is  not  previously  in  custody,  and  he  will  be  put  upon 
his  trial  for  the  offence  with  which  he  is  charged  in  the  inquisition ;  but 
there  is  in  fact  no  charge  against  him  till  such  inquisition  is  found ; 


tions  taken  before  coroners  and  those  taken  before  justices  is  not  sanctioned  by  the  legislature 
nor  founded  in  principle ;  and  that  when  the  question  arises,  it  may  deserve  very  grave  and  serious 
consideration  whether  it  ought  to  be  supported.  See  2  Stark.  Bv.  211,  278,  279  (6th  Am.  ed.).' 
And  this  opinion  has  been  concurred  in  by  two  other  eminent  text  writers.  See  2  Russ.  on  Cr. 
661 1  Eoscoe's  Cr.  Bv.  53,  54. 

"We  find  no  authoritative  American  adjudications  on  this  point.  In  South  Carolina  a,  learned 
judge,  in  speaking  of  depositions  of  another  sort,  viz :  those  taken  before  justices  in  the  absence 
of  the  party,  has  expressed  himself  very  decidedly  on  the  point  under  consideration.  After  a 
review  of  several  cases  going  to  establish  the  principle  that  the  party  must  have  the  privilege  of 
cross-examining,  he  says :  "  Depositions  taken  upon  a  coroner's  inquest,  in  pursuance  of  the 
statutes  of  1  &  2  PhUip  and  Mary,  c.  13,  seem  generally  to  have  been  admitted  as  an  exception 
to  this  rule,  on  the  ground  of  the  publicity  and  importance  of  the  proceeding ;  but  I  incline  to 
think  with  Mr.  Starkie,  that  even  this  is  not  warranted,  and  that  it  will  deserve  grave  con- 
sideration whether  it  ought  to  be  supported.  The  rules  of  evidence,  as  Lord  Kenyon  observes, 
do  not  depend  on  technical  refinement,  but  on  good  sense,  and  in  their  application  we  must  con- 
stantly keep  in  view  their  practical  effect  and  operation,  and  I  venture  to  affli-m,  that  no  rule 
would  be  more  productive  of  mischief,  than  that  which  would  allow  the  ea;  parte  depositions  of  wit- 
nesses, and  especially  in  criminal  cases,  to  be  given  in  evidence.  Charges  for  criminal  offences 
are  most  generally  made  by  the  party  injured,  and  under  the  influence  of  the  excitement  Incident 
to  the  wrong  done,  and  however  much  inclined  the  witness  may  be  to  speak  the  truth,  and  the 
magistrale  to  do  his  duty  in  taking  the  examination,  his  evidence  will  receive  a  coloring  in  pro- 
portion to  the  degree  of  excitement  under  which  he  labors,  which  the  judgment  may  detect  but 
which  it  ia  impossible  exactly  to  describe;  and  we  know,  too,  how  necessary  a  cross-examination 
is  to  elicit  the  whole  truth  from  even  a  willing  witness;  and  to  admit  such  evidence  without  the 
means  of  applying  the  ordinary  tests,  would  put  in  jeopardy  the  dearest  interests  of  the  commu- 
nity." Per  Johnson,  J.,  The  State  v.  Hill,  2  Hill's  Rep.  60'?,  610,  611.  See  Cox  v.  Pearce's 
Trustees,  1  John.  Rep.  298,  299 ;  Jackson  v.  Bailey,  2  Id.  1'7,  20,  per  Thompson,  J. 
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nor  is  it  even  necessary  that  lie  should  be  present  when  the  witnesses  are 
examined  before  the  coroner. 

The  case  is  very  different  when  the  proceedings  are  before  a  justice  of 
.  the  peace.  Unless  for  the  purpose  of  issuing  a  warrant  for  the  apprehen- 
sion of  a  party,  no  evidence  is  heard  against  him  in  his  absence :  he  is 
brought  before  the  justice  charged  with  some  particular  offence;  and  the 
witnesses  to  the  facts  in  the  case  make  their  statements  in  the  presence  of 
the  accused,  who  has  every  opportunity  to  cross-examine  them,  or  to  make 
any  statement  explanatory  of  their  evidence. 

It  is  proposed  now  to  consider  the  admissibOity,  first,  of  the  deposi- 
tions of  witnesses  before  justices,  and,  secondly,  of  the  statement  of  the 
accused. 

1.  Of  the  depositions  of  witnesses. 

Requisites  of  deposition  before  justices. 

The  statute  11  &  12  Vict.  c.  42  expressly  enjoins  the  magistrate  to  take 
the  statement  upon  oath  or  affirmation  of  the  persons  who  know  the  facts 
and  circumstances  of  the  case,  and  to  put  the  same  into  writing.  The  pre- 
vious statute  (9  Geo.  IV,  c.  64,  §  1),  contained  similar  directions  to  the 
magistrate,  requiring  him  to  put  the  information  of  the  persons  who  knew 
the  facts  and  circumstances  of  the  case,  "  or  as  much  thereof  as  shall  be 
material,"  into  writing.  These  words  are  not  in  the  later  statute ;  but 
they  have  been  probably  omitted  from  inadvertence,  as  it  cannot  have 
been  intended  that  the  magistrate  should  take  down  all  that  a  witness  may 
state,  whether  material  or  immaterial  to  the  charge.  It  is  his  duty,  how- 
ever, to  take  in  writing  at  least  all  that  is  material  in  the  statement  of  the 
witnesses  relative  to  the  facts  and  circumstances  of  the  case,  and  to  the 
charge  brought  against  the  prisoner.(L)  Unless  this  is  done,  the  whole 
truth  may  not  be  known ;  the  judge  is  kept  in  the  dark ;  the  prisoner 
may  be  seriously  prejudiced  in  his  defence,  and  the  object  of  the  legisla. 
ture,  in  allowing  the  prisoner  to  inspect  the  deposition  that  he  may  know 
what  he  has  to  answer,  is  defeated  ;(2)  and  it  is  better  that  the  magistrate 
in  the  exercise  of  his  discretion  should  put  down  too  much  rather  than  too 
little,  as  in  the  event  of  the  deposition  being  admitted  in  evidence,  their 
contents  cannot  be  added  to  by  proof  that  the  witness  said  more  than  was 
put  down.(3) 

To  be  taken  down  fuUj. 

In  a  case(-±)  which  occurred  before  the  11  &  12  Vict.  c.  42,  in  which 


(1)  See  R.  V.  Weller,  2  C.  &  K.  223. 

(2)  See  R.  v.  Simons,  6  C.  &  P.  540;  R.  v.  Grady,  1  Id.  650;  E.  v.  Coveney,  Id.  668. 

(3)  See  mfra,  p.  233.  As  to  putting  down  preliminary  questions  as  to  the  witness's  Iraowledga 
of  the  nature  of  an  oath,  where  he  is  of  weak  intellect,  see  R.  v.  Painter,  2  0.  &  K.  319,  ante, 
VoLL 

(4)  R.  vf  Thomas,  1  C.&F.  81t. 

Vol.  II.  15 
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several  of  the  witnesses  were  cross-examined  as  to  contrary  statements 
before  the  magistrate,  Parke,  B.,  in  summing  up  the  case,  said :  "  Magis- 
trates are  required  by  law  to  put  down  the  evidence  of  witnesses,  or  so 
much  thereof  as  shall  be  material.  They  have  hitherto  in  many  cases  con- 
fined themselves  to  what  they  deemed  material ;  but  in  future  it  will  be 
desirable,  that  they  should  be  extremely  careful  in  preparing  depositions, 
and  should  make  a  full  statement  of  all  the  witnesses  say  upon  the  matter 
in  question— as  the  experience  we  haVe  already  had  of  the  operation  of 
the  Prisoners'  Counsel  Act(l)  has  shown  us  how  much  time  is  occupied  in 
endeavoring  to  establish  contradictions  between  the  testimony  of  the  wit- 
nesses and  their  depositions,  in  the  omission  of  minute  circumstances  in 
their  statements  made  before  the  magistrates,  as"  well  as  in  other  partic- 
ulars."(2) 

Depositions  to  be  made  in  presence  of  prisoner. 

The  statement  of  the  witnesses  must  be  made  in  the  presence  of  the  pris- 
oner. There  are  authorities  before  the  stat.  7  Geo.  lY,  which  establi^ 
this  principle,(3)  and  the  language  of  that  statute  in  the  first  two  sections, 
which  regulate  the  proceedings  before  the  justiceis,  appeared  clearly  to  indi- 
cate the  intention  of  the  legislature,  that  the  prisoner  should  be  present 
when  the  witnesses  give  their  evidence.  This  is  now  es:prSssly  required 
by  11  &  12  Vict.,  c.  42,  §  17.(4) 

Before  that  statute  there  appears  to  have  been  some  difiPerence  of  opinion 
as  to  whether  or  not  it  wias  suf6.Giient  that  the  statements  of  the  witnesses 
should  be  taken  down  by  the  magistrate's  clerk  in  the  absence  of  the  pris- 
oner, and  afterwards  read  over  to  him  in  the  presence  of  the  witnesses 
tod  the  magistrate. 

In  one  case,(5)  a  constable,  who  produced  a  deposition,  stated  that  the 
prisoner  was  not  present  during  the  time  that  a  part  of  the  deposition 
(standing  before  a  part  distinguished  by  a  cross)  was  taken  down ;  but  that 
he  was  afterwards  introduced,  and  was  present  during  the  time  when  the 
remaining  part  of  the  deposition  was  taken  down,  and  that  the  whole  was 
then  read  over  to  him  ;  Chambre,  J.,  refused  to  receive  that  paft  of  the 
deposition  which  stood  before  the  mark.  In  another  case,(6j  the  greater 
part  of  a  deposition  was  reduced  into  writing  during  the  prisoner's  absence, 
but  it  appeared  that  the  witness  was  afterwards  resworn  in  the  prisoner's 


(1)  6  &  7  'Wm.  IV,  c.  114. 

(2)  See  also,  R.  v.  Grady,  1  C.  &  P.  650 ;  R.  v.  Coveney,  lb.  667 ;  R.  v.  Smith,  2  C.  &  K.  207, 
by  Lord  Denman,  0.  J. ;  R.  T.  Weller,  Id.  223. 

(3)  See  E.  V.  'Woodoock:,  1  Lea.  600 ;  R.  v.  Dingier,  2  Id.  561.    The  rule  does  not  apply  to  dy- 
ing declaratwm. 

(4)  Supra,  p.  221. 

(5)  R.  V.  Forbes,  Holt  N.  P.  0.  699. 

(6)  R.  V.  Smith,  R.  &  R.  Cr.  0.  339 ;  S.  C,  2  Stark.  R.  208 ;  Holt  N.  P:  0.  614.    See  R.  r. 
Crowther,  1  T.  R.  125 ;  R.  v.  Russell,  E.  &  M.  Cr.  0.  366. 
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presence,  and  tlie  deposition  was  then  read  over  to  the  witness,  who  de- 
clared it  to  be  correct,  and  the  prisoner  was  then  asked  if  he  had  any 
question  to  put ;  this  deposition  was  held  to  be  admissible.  There  is  some 
little  difference  between  this  case  and  the  former,  but  whether  sufficient 
to  warrant  a  different  decision  seems  questionable.  In  a  still  later  case,(l) 
it  appeared  that  the  depositions  were  not  written  in  the  presence  either  of 
the  magistrates  or  of  the  prisoner,  but  that  the  clerk  of  the  magistrates 
examined  all  the  witnesses  for  the  prosecution  and  took  down  what  they 
said ;  and  when  the  magistrates  and  the  prisoner  arrived,  the  depositions 
were  read  over  to  the  witnesses  in  the  presence  of  the  magistrates  and  of 
the  prisoner,  and  the  prisoner  was  then  asked  whether  he  had  any  ques- 
tions to  put  to  any  of  the  witnesses.  Piatt,  B.,  said,  this  was  a  very  irreg- 
ular and  improper  mode  of  taking  depositions,  and  very  unfair  to  the  party 
accused.  "  The  prisoner,"  he  said,  "  ought  to  hear  all  the  questions  put 
and  answered,  for  then  he  may  very  possibly  explain  the  circumstances ; 
but  it  is  monstrous  that  he  should  have  a  long  bead-roll  of  statements  read 
over  to  him,  and  then  be  asked  on  the  sudden  if  he  has  any  question  to 
piit,  and  then,  probably,  unable  on  the  instant  to  extract  from  his  accuser 
or  the  witnesses  an  explanation  of  every  apparently  criminating  circum- 
stance, be  told  that  he  is  committed." 

The  11  &  12  Vict.  c.  42,  §  17,  requires  that  the  magistrate  "  shall,  in  the 
presence  of  such  accused  person,  take  the  statement  of  those  who  shall 
know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same  into 
writing."  The  proper  course,  therefore,  now  appears  to  be,  that  the  state- 
ments of  the  witnesses  shall  be  put  into  writing  in  the  presence  both  of 
the  accused  and  of  the  magistrate.(2) 

Prisoner  may  put  questions  to  witnesses. 

The  statute  also  enacts,  that  the  accused  "shall  be  at  liberty  to  put  ques- 
tions to  any  witness  produced  against  him."  This  was  always  considered 
to  be  his  right  before  the  passing  of  the  act ;  one  of  the  principal  objects 


(1)  R.  T.  Johnson,  2  C.  &  K.  394.    See  aJso  Errington'  Case,  2  Lew.  142,  before  Patteson,  J. 
Sots  SIT. — ^In  New  York,  the  statute  expressly  requires,  that  the  witnesses  should  be  exam- 

meiinrthe  presence  of  ihe  prisoner.    2  R.  S.  708,  §  13.    If  desired  by  the  priaonen,  his  eouagel 
may  be  present.    Id.  §§  14,  17. 

The  opportunity  of  cross-examining,  is  strongly  insisted  on  by  Johnson,  J.,  in  The  State  v.  HiH, 
2  Hill's  Rep.  607.  See  cmte,  note  315 ;  (The  People  t.  Restell,  3  Hill  (N.  T.)  289.)  He  h^eld  that 
circumstance  indispensable  to  the  admissibility  of  depositions  in  all  inatanoes,  not  even  excepting 
those  which  are  taken  before  coroners.  See  note  316.  There  seems,  indeed,  to  be  little  or  oo 
eoMiot  among  the  oases,  on  this  subject ;  on  the  contrary,  they  are  vwy  uniform  in  regard  to 
depositions  taken  before  justices.  The  prisoner  must  have  had  the  opportunity  of  cross-examining 
or  the  deposition  will  be  rejected.  See  The- State  v.  Webb,  1  Hayw.Rep.  103',  104;  Johnston  v. 
The  State,  2  Terg.  58,  59;  Attorney-General  v.  Davison,  1  MOlell.  &  T.  160.  See  post,  of  the 
text;  2  Stark.  Bv.  276,  277  (6th  Am.  ed.) 

(2)  It  is  necessarjr  that  a  summary  conviction  should  show  that  the  evidence  was  given  in  the 
presence  of  the  party  charged.   R.  v.  Tordoft,  5  Q.  B.  933.    And  see  the  cases  there  cited. 
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in  having  the  witnesses  examined  in  his  presence  being,  that  he  should 
have  an  opportunity  of  cross-examining  them.  It  has  been  laid  down  as 
a  rule,  previously  to  the  statute,  that  nothing  should  be  returned  as  a  depo- 
sition against  the  prisoner,  unless  he  has  had  an  opportunity  of  knowing 
what  was  said,  and  an  opportunity  of  cross-examining  the  person  making 
the  deposition.(l)  The  answers  given  by  a  witness  to  such  questions  be- 
came part  of  his  statement,  and  whether  favorable  or  adverse  to  the 
accused,  it  was  ruled,  before  the  statute,  that  they  should  be  reduced  to 
writing,  as  part  of  the  deposition, (2)  if  material  to  the  case ;  but  in  this 
respect  the  magistrate  must  necessarily  be  allowed  a  somewhat  greater 
latitude  of  discretion  in  taking  down  the  answers,  as  the  questions  put  to 
the  witness  by  the  accused  or  his  professional  adviser,  have  very  frequently 
no  bearing  upon  the  charge. 

Depositions  to  be  read  over  to  witnesses  and  signed. 

The  statute  also  requires  that  the  depositions  "shall  be  read  over  to  and 
signed  respectively  by  the  witnesses  who  shall  have  been  examined." 
This  was  not  required  by  the  former  statute  of  7  Geo.  IV,(3)  although  in 
practice  it  was  usual  to  obtain  the  signature  of  the  deponent.(4) 

To  be  signed  by  justice. 

It  is  further  required  that  the  depositions  "  shall  be  signed  also  by  the 
justice  or  justices  taking  the  same."  A  similar  provision  was  contained 
in  the  stat.  7  Geo.  IV.(5)  Before  the  statute  11  &  12  Vict.,  questions  had 
been  raised  from  time  to  time,  as  to  whether  or  not  depositions  were  prop- 
erly signed  by  the  justice,  where  there  were  several  depositions  on  one 
sheet  of  paper,(6)  or  on  several  sheets,(7),  but  only  one  signature  by  the 
justice,  without  any  particular  reference  to  the  different  depositions.(8) 
Questions  of  this  kind  are  now  set  at  rest  by  the  form  given  in  the  appen- 
dix to  the  act,(9)  which  regulates  the  manner  in  which  depositions  are  to 
be  headed  and  signed.     The  caption  or  heading  of  the  deposition  states 


(1)  E.  V.  Arnold,  8  C.  &  P.  621. 

(2)  E.  T.  Potter,  1  C.  &  P.  650,  u. 

(3)  See  E.  v.  Flemming,  2  Lea.  854;  E.  v.  Russell,  E.  <fc  M.  Cr.  C.  356 ;  R.  v.  London  (Lord 
Mayor),  5  Q.  B.  656  ;  by  Parke,  B.,  in  Leach  v.  Simpson,  6  M.  &  W.  312. 

(4)  In  New  York  the  witnesses  must  subscribe  the  depositions.  2  R.  S.  709;  see  a»te, 
note  314. 

(6 1  The  statutes  of  Philip  and  Mary  did  not  require  the  magistrate  to  sign  the  examination  and 
informations ;  nor  did  it  require  him  to  reduce  them  into  writing  iefore  the  commitment  The 
magistrate  was  allowed  two  days  after  the  examination  for  taking  them  in  writing.  One  other  dif- 
ference may  be  remarked ;  by  the  old  statutes  the  magistrate  was  required  to  take  down  in  writ- 
ing as  much  as  was  material  to  prove  the  fekmy ;  he  might  have  admitted  only  such  part  of  the  state- 
ment as  bore  against  the  prisoner,  omitting  all  that  was  in  his  favor. 

(6)  See  E.  v.  Osborne,  8  C.  &  P.  113. 

(1)  See  E.  V.  France,  2  Mo.  &  R.  201. 

(8)  See  R.  v.  Johnson,  2  0.  A  K,  355 ;  E.  v.  London  (Lord  Mayor),  6  Q.  B.  566,  664. 

(9)  11  &  12  Vict.  c.  42,  Appendix  (M). 


SEC.  VII.]  Of  Depositions  in  Criminal  Oases.  229 

the  names  of  tlie  different  witnesses  who  have  been  examined,(l)  and  at 
the  foot  of  the  depositions  the  names  of  the  witnesses  are  again  referred  to 
before  the  signature  of  the  justice.(2) 

The  statute  7  Geo.  IV  made  no  provisions  for  the  admissibility  of  the 
depositions  at  the  trial ;  but  rules  had  been  established  as  to  their  admis- 
sibility, both  before  and  after  that  statute.  The  statute  11  &  12  Vict,  now 
enacts,(3)  that  if  upon  the  trial  it  shall  be  proved  upon  oath  or  affirmation 
"that  any  person  whose  deposition  shall  have  been  taken  as  aforesaid,  is 
dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  it  also  be  proved  that  such 
deposition  was  taken  in  the  presence  of  the  person  accused,  and  that  he  or 
his  counsel  or  attorney  had  a  full  opportunity  of  cross-examining  the  wit- 
ness, then  if  such  deposition  purports  to  be  signed  by  the  justice  by  or 
before  whom  it  purports  to  have  been  taken,  it  shall  be  lawful  to  read 
such  deposition  as  evidence  in  such  prosecution,  without  further  proof 
thereof,  unless  it  shall  be  proved  that  such  deposition  was  not,  in  fact, 
signed  by  the  justice  purporting  to  sign  the  same." 

These,  therefore,  may  be  considered  as  statutory  conditions  precedent 
to  the  admissibility  of  the  depositions  in  evidence.  They  consist  in  prov- 
ing that  the  witness  is  dead,  or  so  ill  as  not  to  be  able  to  travel  ;(4)  that  the 
deposition  was  taken  in  the  presence  of  the  accused,  and  that  the  accused, 
or  his  counsel  or  attorney,  had  an  opportunity  of  cross-examining  the  wit- 
ness: the  deposition  must  also  purport  to  be  signed  by  the  examining 
justice.  Most  of  these  rules  had  been  previously  established  by  the  deci- 
sions of  the  judges ;  but  the  statute,  though  it  seems  to  have  been  framed 
with  a  view  of  incorporating,  and  even  enlarging  these  decisions,  does  not 
appear  to  be  quite  co-extensive  with  the  judicial  rules.  Thus,  before  a 
deposition  could  be  admitted,  it  must  formerly  have  been  proved  to  have 
been  taken  regularly  and  conformably,  in  every  respect,  to  the  provisions 


(1)  "  The  examination  of  0.  D.,  of         [farmer],  and  E.  F.,  of         [laborer'],  taken  on  [oatK\ 
this  day  of         in  the  year  of  our  Lord         at  in  the  [comiiy]  aforesaid,  before  the  un- 
dersigned, [one]  of  her  Majesty's  justices  of  the  peace  for  the  said  [county],  in  the  presence  and 
hearing  of  A.  B.,  who  is  charged  this  day  before  [me],  for  that  he  the  said  A.  B.,  on         at 
[dkc,  describing  the  offence  as  in  a  wa/rrcmt  of  commitment." 

(2)  "  The  above  depositions  of  C.  D.  and  B.  F.,  were  talcen  and  [sworn]  before  me  at  on 
the  day  and  year  firat  above  mentioned.    J.  S." 

Note  318. — As  to  the  mode  of  talcing  depositions,  with  respect  to  the  time  of  administering, 
the  oath  to  the  witness,  see  State  v.  Moody,  2  Hayw.  31,  stated  in  note  315. 

In  New  Torlc,  it  will  be  presumed  that  the  deposition  was  read  over  to  the  witness  before 
signing;  indeed,  upon  the  general  presumption  which  prevaUa  in  favor  of  the  acts  of  public 
officers  (see  ante,  notes  17  "7,  233,  Vol.  I),  it  seems,  that  a  deposition,  regular  on  its  face,  wilL 
be  presumed  to  have  been  taken  in  exact  accordance  with  the  requirements  of  law,  until  .thie 
contrary  be  clearly  shown.    The  People  v.  Moore,  15  Wend.  419,  421. 

(3)  Section  11,  supra,  p.  221. 

(4)  The  deposition  of  a  witness  who  is  so  ill  as  not  to  be  able  to  travel  may  be  laid  before  the 
grand  jury,  as  well  as  the  petty  jury.  B.  v.  Clements,  Ct.  of  Crim.  App.,  3d  May,  1851,  15  ,Ju8t. . 
Pea.  338. 
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of  the  statute  of  7  Geo.  IV;(1)  but  although,  as  has  been  seen,  the  earlier 
part  of  the  17tli  section  of  tbe  stat.  11  &  12  Vict.  c.  42  requires,  among 
other  things,  that  the  statement  of  the  witness  should  be  made  on  oath  or 
afSrmatioD,  and  that  it  should  be  read  over  to  and  signed  by  Mm,  the  lat- 
ter part  of  the  section  does  not  require  these  facts  to  be  proved ;  though 
such  proof  seems  to  be  as  important,  to  establish  the  admissibility  of  the 
deposition,  as  the  other  particulars  that  are  required. 

In  former  times,  the  rule  of  law,  as  to  the  admissibility  of  depositions, 
was  the  same  as  it  is  now  under  the  statute  11  &  12  Vict.,  where  a  witness 
was  dead, (2)  or  was  permanently  disabled  by  illness  from  attending  at  the 
trial  ;(3)  but  where  the  disability  was  only  of  a  temporary  nature,  the 
judges  held  that  the  deposition  could  not  be  received  in  evidence,  but  that 
the  trial  might  be  postponed  till  the  witness  should  recover  ;{4)  although 
even  in  such  a  case,  there  were  some  older  authorities  in  favor  of  its  ad- 
missibility. (5) 

Whether  iUnesa  of  witness  must  be  permanent. 

The  language  of  the  recent  statute  is  somewhat  ambiguous  in  this  re- 
spect. It  provides  that  the  deposition  of  a  witness  shall  be  admissible,  if 
upon  the  trial  it  is  proved  that  he  is  "  so  ill  as  not  to  be  able  to  travel."  If 
by  this  expression  is  meant  that  he  must  be  permcmently  disabled  by  ill- 
ness from  traveling,  the  rule  remains  conformable  to  the  recent  decisions 
on  the  subject.  If  on  the  other  hand,  it  is  only  meant  that  the  witness  is 
not  able  to  travel  at  the  time  of  the  trial,  which,  perhaps,  would  be  the 
strict  interpretation  of  the  sentence,  in  that  case  the  older  rule  would  ap- 
pear to  be  in  effect  adopted. 

It  may  be  observed,  that  if  the  latter  construction  is  the  correct  one,  and 
if  it  is  intended  to  revive  the  old  rule  (namely,  that  temporary  disability  of 
attendance  is  enough  to  render  a  deposition  admissible),  which  judges  of 
later  times  had  considered  to  be  unsatisfactory ;  the  course  adopted  by  the 
legislature  appears  to  be  not  quite  free  from  objection  in  point  of  princi- 
ple. It  seems  reasonable  to  admit  a  deposition,  where  the  presence  of  the 
witness  can  never  be  obtained — ^because  it  is  the  best  evidence  that  can  be 


(1)  See  R.  V.  Smith,  2  Stark.  E.  21:,  n.;  S.  0.,  R.  &  R.  Cr.  R.  339;  Holt  N.  P.  C.  614.  See 
also  R.  V.  Woodcock,  1  Lea.  600 ;  R.  v.  Dingier,  2  Id.  561 ;  R.  v.  Russell,  Ry.  &  M.  C.  C. 
R.  356. 

(2)  1  Hale,  P.  C.  305  ;  B.  N.  P.  242 ;  E.  v.  Westbeer,  1  lea.  12,  where  the  deceased  was  an 
accomplice.    See  also  by  Tindal,  C.  J.,  in  R.  r.  Edmunds,  6  0.  &  P.  165. 

KoTB  319. — Johnson  v.  The  State,  2  Terg.  58 ;  State  v.  Moody,  1  Hayw.  SI,  per  Haywood,  J. ; 
Regina  v.  Beeston,  29  Eng.  law  &  Eq.  521.  As  to  depositions  of  non-resident  witness  taken 
under  a  statute,  see  The  People  v.  Chrystal,  8  Barb.  545. 

(3)  See  by  Lord  Kenyon,  C.  J.,  in  R.  v.  Eriswell,  3  T.  R.  Til  f  by  Tindal,  0.  J.,  ««  supra ;  R. 
V.  Hogg,  6  C.  &  P.  176;  E.  V.  Wilshaw,  Car.  &  M.  145. 

(4)  See  the  authorities  in  the  last  note.  A.nd  see  1  Hale  P.  0.  586 ;  Lord  Morley's  Case,  Eel. 
66  ;  R.  V.  Savage,  5  C.  &  P.  143  ;  R.  v.  Hagan,  8  Id.  169. 

(6)  See  1  Hale  P.  0.  305 ;  2  Id.  62 ;  3  T.  R,  121. 
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obtained  of  what  tlie  wituess  has  already  stated  upon  oath,  in  the  presence 
of  the  accused,  who  h9^  had  an  opportunity  of  cross-examining  him.  But 
these  are  not.  the  only  guaranties  for  truth.  It  is  of  great  importance,  that 
the  demeanor  and  conduct  of  a  witness  should  be  seen  by  tb^  jury  who 
are  to  judge  of  the  credibility  of  his  evidence.  In  hi^  original  statement 
before  the  magistrate,  there  may  have  been  hesitations  and  self-corrections, 
and  even  slight  discrepancies,  which  it  would  be  impossible  to  transfer  to 
paper,  or  to  represent  in  written  words ;  and  which  can  only  be  appre- 
ciated in  a  viva  voce  examination.  It  may  be  remarked  also,  that  the  ac- 
cused, when  before  a  magistrate,  rarely  cross-examines  a  witness,  and, 
perhaps,  does  not  know  how  to  do  so  ;(1)  or,  he  may  elicit  answers  which 
may  make  matters  appear  worse  than  they  are  in  truth ;  and  the  magis- 
trate himself  rarely  does  or  can  cross-examine  the  witnesses.  It  is  not 
difficult  to  imagine  cases  in  which  a  witness  may  find  it  convenient  to 
feign  a  temporary  illness,  so  as  to  exouae  his  absence  from  one  assizes,  and 
thereby  to  avoid  being  subjected  to  a  cross-examination.  It  geems,  there- 
fore, more  consonant  with  the  general  principles  of  our  law,  that  the 
attendance  of  the  witness  should  be  secured,  whenever  it  is  possible ; 
and  that  it  is  better  to  postpone  9t  trial  where  such  attendance  can  be 
obtained  at  a  future  time,  than  to  proceed  with  it  in  the  absence  of  the 
witness. 

Witness  insane. 

Before  the  statute  11  &  12  Vict.,  it  had  been  decided  that  if  a  witness 
was  permanently  insane,  he  was  to  be  considered  the  same  as  dead,  and 
his  deposition  would  be  admissible  ;(2)  and  the  rule  had  latterly  been  ex- 
tended to  a  witness  who  was  actually  insane  at  the  time  of  the  trial,  though 
he  might  possibly  recover.(3.)  It  is  presumed  these  decisions  are  not  su- 
perseded by  the  new  act. 

WltneSB  kept  seway. 

If  a  witness  for  the  prosecution  be  proved  to  be  kept  out  of  the  way 
through  the  contrivance  of  the  prisoner,  his  deposition  will  be  admissible 
in  evidence; (4)  this  was  the  old  rule,  and  would  of  course  be  acted  upon 
at  the  prese  nt  time,  as  the  keeping  away  a  witness  under  such  circum- 
stances is  a  fraud  against  justice.     Mere  proof,  however,  that  a  witness  is 


(1)  Every  one  who  has  attended  the  criminal  courts  must  have  noticed,  lih^t  when  an  unedu- 
cated prisoner  is  asked  whether  he  wishes  to  put  any  question  to  a  witness,  he  almost  inyariably 
hegim  to,  make  his  statement. 

(2)  See  R.  v.  Briswell,  3  T.  E.  101. 

(3)  R.  V.  Marshall,  Car.  &  M.  HI. 

(4)  Harrison's  Cage,  4  St.  Tr.  493 ;  5th  R9aalutiqn  in  Lord  Morley'g  Cage,  Zel  55 ;  6  How.  St. 
Tr.  IH;  B\)8t.  Disc.  33'? ;  R,  r,  Gqtteridgei,  §  Qt  &,  p.  4^1. 
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not  to  be  found  after  diligent  inquiry,(l)  or,  as  it  seems,  that  he  is  beyond 
sea  at  the  time  of  the  trial,(2)  is  not  sufficient  to  let  in  his  deposition. 

By  the  11  &  12  Vict.(3)  it  is  not  necessary  to  give  any  proof  of  the  sig- 
nature of  the  justice ;  it  is  sufficient  if  the  deposition  purport  to  be  signed 
by  him ;  but  it  is  competent  to  the  accused  to  show  that  the  deposition 
was  not  in  fact  signed  by  the- justice  purporting  to  sign  the  same ;  in  which 
case  it  will  not  be  admissible  in  evidence. 

The  18th  section  of  that  statute(4)  requires  the  justice,  after  the  depo- 
sitions are  completed,  to  read  them,  or  cause  them  to  be  read  over  to  the 
prisoner ;  but  the  presence  of  the  witnesses  on  this  occasion  is  not  required. 
It  does  not  appear,  however,  that  proof  of  this  having  been  done  is  a  con- 
dition precedent  to  the  admissibility  of  the  depositions. 

The  20th  section(4)  requires,  that  the  depositions,  together  with  the 
statement  of  the  accused,  and  the  recognizances,  &c.,  shall  be  delivered  to 
the  proper  officer  of  the  court  in  which  the  trial  is  to  be  had. 

It  had  been  ruled, (5)  before  the  passing  of  the  statute,  that  if  there  have 
been  several  examinations  of  the  same  witness  before  the  magistrate,  on 
separate  occasions,  relative  to  the  offence  which  is  the  subject  of  trial, 
every  one  of  them  ought  to  be  transmitted  to  the  officer  of  the  court,  that 
it  may  be  seen  at  the  trial  whether  the  witness  has  varied  in  his  statements, 
and,  if  he  has  varied,  to  what  extent ;  and  this  would  still  seem  tabe  the 
proper  course. 

Cross-examiaation  of  witnesses  for  the  prosecution. 

It  has  been  seen  that  if  the  witnesses  for  the  prosecution  have  been 
cross-examined  by  the  prisoner,  or  on  his  behalf,  their  answers  on  cross- 
examination  ought  to  be  taken  down  as  part  of  the  deposition  ;(6)  and  in 
one  case  where  this  had  not  been  done,  the  deposition  was  Tejected.(7)  It 
would  be  manifestly  unjust  that  the  statement  of  a  witness  against  the  ac- 
cused should  be  received,  and  that  what  he  has  said  in  his  favor  should 
be  suppressed.  But  it  seems  that  in  such  a  case,  parol  evidence  of  the 
cross-examination  might  be  given.(8) 

It  is  also  the  duty  of  the  justices  to  retura  the  depositions  of  any  witnesses 
who  may  have  been  examined,  though  not  bound  over  to  prosecute.(9) 


(1)  See  the  authorities  in  note  2,  swpra,  p.  230,  and  the  6th  Resolution  in  Lord  Morley's  Case, 
ut  swpra.  There  was  some  dicta  however  to  the  contrary.  See  B.  N.  P.  239 ;  Hawk.  P.  C,  bk. 
2,  ch.  46,  §  18;  GUb.  Ev.  138. 

(2)  B.  V.  Hagan,  8  C.  &  P.  16T.    See  B.  N.  P.  242 ;  Sills  v.  Brown,  9  0.  &  P.  601,  contra. 

(3)  Cap.  42,  §  17,  snpra,  p.  221. 

(4)  Swpra,  p.  222. 

(5)  E.  V.  Simons,  6  0.  &  P.  540,  by  Alderson,  B.    See  Jeans  v.  "WTieedon,  2  Mo.  &  R.  486. 

(6)  R.  T.  Potter,  1  0.  &  P.  650,  n.,  supra,  p.  228. 
(f)  R.  T.  France,  2  Mo.  &  R.  207. 

(8)  See  R.  v.  Curtis,  2  0.  &  K.  673  ;  R.  v.  Edwards,  8  C.  &  P.  26. 

(9)  See  R.  V.  Simons,  6  C.  &  P.  640 ;  R.  v.  Smith,  2  C.  &  K.  201  See  also  R.  v.  Puller,  1  C. 
&  P.  269. 
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"WTiether  depositions  of  witnesses  called  by  the  accused  should  be  returned. 

There  appears  to  be  some  doubt  whether  it  is  the  duty  of  the  justices  to 
return  the  depositions  of  witnesses  who  may  have  been  called  on  the  part 
of  the  accused  ;  or  whether,  in  fact,  they  have  power  to  do  so.  The  lan- 
guage of  the  7  Geo.  lY,  c.  64,  §  1,(1)  which  gave  the  power  of  bailing 
prisoners,  obviously  contemplated  that  the  evidence  on  the  part  of  the 
prosecution  might  be  "  explained  or  contradicted"  by  evidence  on  behalf 
of  the  accused ;  although  the  justices  are  not  required  to  hear  evidence  on 
behalf  of  the  accused,  unless  they  shall  consider  it  "meet  and  conducive 
to  the  ends  of  justice  to  hear  the  same."  The  corresponding  section  of 
the  11  &  12  Vict.  c.  42,(2)  is  entirely  silent  in  respect  to  evidence  before 
the  justices  on  behalf  of  the  accused. 

It  will  be  observed,  that  nothing  is  said  in  the  7  Geo.  IV,  about  return- 
ing the  depositions  of  the  witnesses  who  may  have  been  examined  for  the 
accused ;  but  it  seems  to  have  been  considered  that  it  would  be  highly  ex- 
pedient, if  not  the  duty  of  the  magistrates  to  do  so.(3) 

This  opinion  has  been  enforced  since  the  passing  of  the  11  &  12  Vict., 
by  Lord  Denman,  C.  J.,  who,  in  his  charge  to  the  grand  jury  at  the 
Taunton  spring  assizes,  1849,(4)  observed,  that  he  would  recommend  a 
magistrate,  in  all  cases  in  which  a  party  charged  with  felony  had  witnesses, 
and  those  witnesses  were  in  attendance  at  the  time  of  the  examination 
before  the  magistrate,  that  he  should  hear  the  evidence  of  such  witnesses  as 
the  accused,  on  being  asked,  wished  to  be  examined  in  his  defence ;  sug- 
gesting that,  if  the  witnesses  for  the  accused  should  explain  the  facts  that 
■were  proved  against  him,  so  as  to  remove  all  suspicions  of  his  guilt, 
and  were  believed,  they  would  actually  have  made  out  a  defence  on  be- 
half of  the  accused,  and  there  would  be  no  necessity  for  any  further'  pro- 
ceedings ;  but  if  the  witnesses  so  called  contradicted  those  for  the  prose- 
cution in  material  points,  then  the  case  would  be  properly  sent  to  a  jury 
to  ascertain  the  truth  of  the  statement  of  each  party ;  and  that  the  deposi- 
tions of  the  witnesses  for  the  accused  being  taken  and  signed  by  them, 
should  be  transmitted  to  the  judge,  together  with  the  depositions  in  sup- 
port of  the  charge.(5) 

It  seems,  therefore,  to  be  the  better  opinion,  that  witnesses  for  the  ac- 
cused, present  before  the  magistrate,  should  be  heard,  if  he  wish  it,  and 
that  their  depositions  should  be  returned  with  those  of  the  witnesses  for 
the  prosecution,  although  such  a  course  is  not  required  by  the  statute.  (6) 


(1)  See  the  section  set  out,  swpra,  p.  223,  n.  1. 

(2)  Section  25,  swpra,  p.  223. 

(3)  See  R.  V.  Fuller,  7  0.  &  P.  269.    See  also  2  Russ.,  Cr.  &  M.,  by  Greaves,  900. 

(4)  The  U  &  12  Vict.  c.  12  came  into  operation  on  the  2d  of  October,  1848.     See  section  33. 
(6)  2  C.  &  K.  845. 

(6)  It  has  been  contended,  that  as  there  are  no  provisions  in  the  11  &  12  Vict,  to  authorize  the 
magistrates  to  hear  witnesses  for  the  accused,  they  have  no  power  to  do  so  (see  15  Just.  Pea. 
219,  285) ;  it  being  assumed,  that  the  provisions  of  the  1  Geo.  IV  on  tiiat  subject  are  repealed  by 
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It  has  the  appearance  of  harehness  to  reject  witnesses  who  are  present  and 
ready  to  be  examined  for  the  accused :  it  is  in  some  respects  also  for  the 
interests  of  justice  that  their  depositions  should  be  returned ;  for  it  is  of 
some  consequence  that  the  judge  at  the  trial  should  see  whether  the  wit- 
nesses are  consistent  in  their  statements,  with  the  view  to  prevent  a 
defence  being  set  up  at  the  trial  entirely  different,  perhaps,  from  what 
may  have  been  relied  upon  before  the  magistrate,  and  also  to  give  those 
who  have  the  charge  of  the  prosecution  an  opportunity  of  inquiring  into 
the  credit  of  the  witnesses  for  the  defence,  and  into  the  truth  of  their  evi- 
denoe.(l) 

Whether  depositions  of  the  witnesses  for  the  accused  admissible. 

If  the  deposition  of  a  witness  for  the  prisoner  is  taken  and  returned,  it 
is  a  question  whether  it  is  admissible  in  his  favor,  in  the  event  of  the  wit- 
ness's death  or  permanent  disability.  It  may  be  said,  in  favor  of  its  ad- 
missibility, that  having  been  taken  upon  oath,  and  reduced  into  writing 
by  a  competent  authority,  it  has  acquired  the  character  of  a  judicial  pro- 
ceeding. But  on  the  other  hand  the  statute  gives  no  directions  for  taking 
depositions  on  behalf  of  a  prisoner ;  witnesses  for  the  prisoner  are  not  sub- 
ject to  cross-examination,  where  there  is  no  representative  of  the  crown 
present  before  the  magistrate,  as  is  generally  the  case — ^the  so-called  prose- 
cutor, or  party  aggrieved,  having  no  more  right,  in  strictness,  than  other 
witnesses  for  the  crown,  to  cross-examine  the  prisoner's  witnesses  ;  the  evi- 
dence for  the  prisoner  need  not  even  be  given  in  the  presence  of  the  party 
aggrieved ;  and,  finally,  the  examination  of  the  witnesses  is  not  necessarily 
conducted  in  open  court,  as  the  justices  may,  in  their  discretion,  take  the 
depositions  with  closed  doors.(2)  It  appears,  therefore,  that  such  deposi- 
tions are  not  admissible.(3) 

When  secondary  evidence  of  deposition  admissihle. 

If  the  depositions  have  been  regularly  transmitted  to  the  proper  officer, 
and  it  is  proved  that  they  have  been  lost  or  mislaid,  and  cannot  be  found 


the  later  statute.  This,  however,  may  perhaps,  be  open  to  some  doubt ;  the  repeal  of  those  parts 
of  the  1  Geo.  IT,  which  relate  "  to  the  tsJfing  of  the  examinations  and  informations,  against  per- 
sons charged,"  (11  &  12  Tiot.  c.  42,  §  34,  supra,  p.  220,  n.  (2),)  would  not  seem  to  affect  those  pro- 
visions of  the  1  Geo.  IV,  o.  64,  §  1,  which  relate  to  the  hearing  of  evidence  "  adduced  o»  Jeferi/ of 
the  person  charged."  Those  provisions,  it  is  true,  are  contained  in  the  section  which  "relates  to 
the  taking  of  bail  in  cases  of  felony ;"  and  so  much  of  the  1  Geo.  IV,  as  relates  to  that  subject  is 
repealed  by  the  11  &  12  Vict;  but,  perhaps  it  does  not  of  necessity  follow  that  the  whole  of  sec- 
tion 1  of  the  7  Geo.  IT,  is  repealed. 

(1)  See  a  striking  instance  referred  to  by  Mr.  Greaves  in  a  note  to  2  Rusa,  Or.  &  M.  901,  where 
witnesses  had  attended  before  the  magistrate  to  prove  an  oZiM;  but  the  magistrate  would  not  hear 
them :  they  gave  their  evidence  at  the  trialj  and  the  prisoner  was  acquitted :  it  afterwards  was  as- 
certained that  their  whole  story  was  a  fabrication,  and  might  have  been  shown  to  be  so,  if  it  had 
been  previously  known  to  the  prosecutioin. 

(1)  See  11  &  12  Tiot.  c.  42,  §  19. 

(S)  8e9  as  to  the  admissibility  of  depositions  taken  befbue  a  coroner,  »^a. 
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after  a  diligent  search,  a  copy  of  any  deposition  will  be  admissible  where 
the  deposition  itself  would  have  been  admissible,  provided  the  copy  is 
proved  to  be  correct  by  the  magistrate's  clerk.(l) 

If  the  magistrate  has  not  taken  in  writing  the  information  of  a  witness, 
as  directed  by  the  statute,  it  is  clear,  that  after  his  death,  parol  proof  can- 
not be  admitted  of  what  he  said  before  the  magistrate  ;  or,  if  the  magis- 
trate took  the  information  in  writing,  but  irregularly,  as  for  instance,  if 
the  witness  was  not  sworn,  or  if  the  magistrate  did  not  subscribe,  it  is 
equally  clear  that,  after  the  witness's  death,  parol  evidence  of  his  informa- 
tion will  not  be  admissible ;  for  such  evidence  would  not  have  been  ad- 
missible on  the  principles  of  the  common  law,  and  it  is  not  admissible 
under  the  statute,  the  statutory  regulations  not  having  been  complied 
with.  This  seems  to  have  been  the  correct  rule  with  reference  to  the  stat- 
ute 7  Greo.  IV,  c.  64,  and  the  rule  is  the  same  now  under  the  statute  11  & 
12  Vict.  o.  42. 

Eyidenoe  to  add  to  or  vary  deposition,  not  admissible. 

It  may  be  laid  down,  generally,  that  parol  evidence  is  not  receivable, 
either  to  add  to,  or  vary  the  deposition,  when  such  evidence  is  offered  to 
prove  the  fact  deposed  to  against  the  prisoner.  (2) 

If  the  magistrate  took  the  information  on  oath,  in  the  presence  of  the, 
prisoner,  and  subscribed  it,  but  instead  of  taking  all  that  was  material, 
omitted  some  material  parts  of  the  witness's  statement,  parol  proof  of  thQ 
parts  omitted  cannot  be  received  after  the  witness's  death,(3)  as  evidence^ 
against  the  prisoner  to  prove  the  fact  deposed  to :  for  the  statement  which 
has  been  omitted,  though  upon  oath,  and  open  to  cross-examination,  can- 
not be  received  as  part  of  Su  judicial  proceeding,,  the  magistrate  not  having 
proceeded  in  conformity  with  the  statute :  nor  can  such  supplementary 
evidence  be  received  against  the  prisoner  upon  genetal  principles.(4) 


(1)  E.  V.  Shellard,  9  C.  &  P.  ill.    See  as  to  the  admissibility-  of  copies,  mfra. 

(2)  By  Holroyd,  J.,  in  R.  v.  Thornton,  Warw.  Sum.  Ass.  ISIT,  on  a  trial  for  murder.  There 
is  no  doubt  that  either  the  same  witness  or  others  may  add  material  evidence  at  the  trial,  to  that 
which  was  given  in  the  depositions  before  the  magistrate.  See  R.  v.  Ward,  2  C.  &  K.  759.  As 
to  omissions  in  examination  of  prisoner,  see  mfra. 

See  note  151,  former  volume. 

(3)  A  foiiniori,  it  is  not  receivable  where  the  witness  is  not  dead,  but  unable  to  travel 

Note  320. — See  a/nie,  note  161.  Mr.  Roscoe  seems  to  think  that,  by  analogy  to  the  case  of 
Eex  V.  Harris  (1  Mood.  0.  C.  338),  where  a  part  of  the  prisoner's  confession,  not  heard  by  the 
magistrate,  was  consequently  not  taken  down,  and  yet  allowed  to  be  proved,  the  deposition  of 
a  wiiiwss  may  be  added  to,  under  similar  circumstances.  But  he  appears  to  be  altogether  un- 
supported by  authority.    Rosooe's  Cr.  Ev.  52.    See  2  Russ.  on  Cr.  662. 

(4)  The  rule  here  laid  down  (which  was  Iti  the  last  and  in  some  former  editSonsO,  has  been 
questioned  in  the  last  edition  of  Rtissell  on  Crimes ;  but  there  seems  to  be  no  sufficient  reason  fbP 
making  any  alteration.    The  rule  and  principle  of  the  rule  are  now  more  fully  considered. 

Note  321. — In  Wew  York,  the  provisions  of  the  statute  cited  ante  (note  314),  apply  as  well 
when  the  examination  is  taken  out  of  the  county  in  which  the  ofifence  was  committed,  as  whera 
it  is  taken  in  such  county.    But  in  all  oases,  except  where  it  is  expressly  otherwise  provided, 
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It  is  considered  that  the  principle  upon  which  a  deposition  is  admitted 
is,  that  if  there  has  been  a  judicial  proceeding,  in  which  the  issue  has  been 
between  the  same  parties  and  upon  the  same  point,  what  a  witness  swore 
against  the  prisoner  in  his  hearing,  and  whom  he  had  a  power  to  cross- 
examine,  is  evidence  against  him  on  the  trial  (after  proof  of  the  death)  of 
the  truth  of  the  facts  deposed  to  against  the  prisoner ;  but  the  proceeding 
in  which  the  evidence  is  given  must  be  judicial,  in  order  to  make  the  wit- 
ness's statement  evidence.  Now,  under  the  statute  of  Philip  and  Mary  in 
former  times,  and  afterwards  under  statute  7  Geo.  IV,  c.  64,  §  2,  and 
under  the  recent  act  11  &  12  Vict.  c.  42,  §  17,  a  justice,  to  have  jurisdic- 
tion, must  examine  in  the  presence  of  the  prisoner,  and  must  commit  the 
examination,  or  at  least  so  much  of  it  as  is  material, (1)  into  writing,  and 
must  subscribe  the  examinations  and  deliver  them  into  court.  Therefore, 
to  make  such  examinations  evidence  in  the  sense  above  mentioned,  writ- 
ten depositions  subscribed  by  the  magistrate  are  necessary.  It  may  be 
said,  perhaps,  that  examination  on  oath,  and  in  the  presence  of  the  accused, 
is  the  thing  essentially  necessary  for  giving  jurisdiction,  and  that  without 
those  two  requisites  the  magistrate  has  none ;  but  that  the  reduction  into 
writing  and  the  subscription  are  merely  discretionary :  but  it  is  conceived, 
the  statute  requires  that  formal  mode  of  authentication  by  writing,  and 
that  it  is  the  only  mode,  and  is  necessary  to  give  the  examination  legal 
effect ; — just  as  in  judicial  proceeding  in  the  Court  of  Chancery  on  the 
same  point,  the  depositions,  taken  before  the  examiner,  would  alone  be  al- 
lowed to  be  produced  as  evidence  on  a  subsequent  trial,  in  which  the 
same  question  should  arise  between  the  same  parties,  or  those  in  privity 
with  the  same  parties.  It  would  not  be  permitted  to  the  person  against 
whom  the  depositions  were  read,  to  prove  that  the  witnesses  gave  evi- 
dence before  the  examiner  diEferent  from,  or  in  addition  to  that  which  the 
examiner  has  written  down. 

It  may  be  further  remarked,  that  at  common  law  a  parol  examination 
on  a  criminal  charge,  such  as  those  which  are  the  subject  of  the  statutes 
before  mentioned,  could  not  have  been  regularly  taken.  The  whole  pro- 
ceeding would  have  been  extrajudicial.     The  judicial  character  is  given 


the  examination  is  to  be  taken  before  the  magistrate  who  issued  the  warrant,  or  if  he  be  absent, 
before  the  next  nearest  magistrate  of  the  same  county.     2  R.  S.  101,  §  12  ;  Id.  §  4,  et  seq. 

Note  322. — See  State  v.  McLeod,  1  Hawks,  344,  cited  ante,  Vol.  I,  note  164;  2  Rusa.  on  Or. 
663 ;  1  Chitty's  Or.  Law,  81,  82;  Rose.  Or.  Ev.  52.  See^osf,  in  these  notes,  on  the  examination 
of  witnesses. 

The  same  doctrine  prevails  in  New  York.  Belliger  v.  The  People,  8  "Wend.  Rep.  595.  And 
where  a  magistrate  had  been  sworn,  and  (by  consent  as  it  seems),  gave  parol  evidence  of  the 
deposition  of  one  of  the  prisoner's  witnesses,  with  a  view  of  contradicting  him;  held,  that  the 
prisoner  might  produce  the  deposition  itself,  in  order  to  sustain  the  witness  by  showing  that  ho 
had  been  uniform  in  his  statements,  and  also  to  show  that  the  magistrate  was  mistaken.  The 
People  V.  Moore,  15  Wend.  419. 

(1)  See  stipra,  p.  225. 
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solely  by  the  statute,  and  the  statute  prescribes  the  mode  of  authenticating 
the  evidence  of  the  witness,  namely,  by  writing.(l) 

It  has  been  supposed  that  statements  made  by  the  witness  during  his 
examination  by  the  justice,  but  omitted  by  him  in  taking  it  down,  may 
be  admitted  as  evidence,  on  the  principle  that  what  a  witness  deposes  in 
the  presence  of  an  accused  person,  would  be  good  evidence  at  common  law 
against  him,  as  statements  or  conversations  made  in  his  presence  and  hear- 
ing, which  he  does  not  contradict.  Now,  that  principle  is  founded  on  the 
supposition  that  he  may  be  taken  to  admit  what  he  does  not  contradict, 
when  he  has  an  opportunity  of  so  doing ;  and  then  his  own  conduct  is 
evidence  of  an  admission,  and  the  conversation  or  statement  is  used  only 
to  explain  what  he  has  admitted.  But  this  reasoning  does  not  apply  to 
statements  of  witnesses  on  oath,  which,  according  to  the  regular  course  of 
proceeding,  the  accused  cannot  contradict ;  for  he  would  not  be  permitted 
to  interrupt  a  witness  as  stating  an  untruth,  and  consequently  his  abstain- 
ing to  do  so  cannot  justly  be  used  as  anything  in  the  nature  of  an 
admission. 

The  result  seems  to  be  that  the  deposition,  which  is  to  be  evidence  per 
se,  against  the  accused,  of  the  fact  deposed  to,  must  be  a  deposition  in  writ- 
ing, taken  according  to  the  directions  of  the  statute ;  and  that  it  cannot  be 
added  to,  contradicted  or  explained  by  parol  evidence  of  what  passed. 
There  is  no  hardship  on  the  prisoner  in  acting  upon  this  rule ;  for  the  de- 
position is  always  read  over  to  him,  and  he  has  the  opportunity  of  insist- 
ing that  any  material  omission  should  be  supplied  and  taken  down  in 
writing. 

K  the  question  be,  what  is  receivable  as  evidence  against  the  witness 
himself,  to  show  that  he  had  formerly  given  a  different  account  of  the 
same  transaction :  as  where  he  is  a  witness  in  or  a  party  to  another  suit, 
civil  or  criminal,  and  the  opposite  party  wishes  to  use  his  former  evidence 
against  him,  as  a  declaration  or  admission  ;  there  (it  is  conceived)  parol 
evidence  is  admissible  to  show  what  he  said,  which  is  not  stated  in  the 
written  deposition.  In  the  first  instance,  that  written  evidence  ought  to 
be  produced,  as  the  correct  account  of  what  he  said.;  and  that  being  pro- 
duced, it  is  competent  for  the  opposite  party  to  show  that  he  said  some- 
thing else  which  the  magistrate  has  omitted  to  take  down,  or  something 
different  from  what  he  took  down. (2) 


(1)  The  stat.  1  Geo.  IV  contained  no  provisions  as  to  the  admissibility  of  the  depositions ;  the 
Stat.  11  &  12  Viot.  (§  11,  swpra,  p.  221),  expressly  enacts  that,  in  the  cases  mentioned,  "it  shall 
be  lawful  to  read  such  deposition  in  evidence."  This  seems  to  be  a  statutory  recognition  of  the 
rule,  that  the  evidence  of  what  the  witness  said  is  to  be  confined  to  the  deposition. 

(2)  The  decision  in  Leach  v.  Simpson  (5  M.  &  W.  309),  was  that,  against  the  defendant,  the 
deposition  of  what  he  said  must  be  first  produced :  and  there  Parke,  B.,  expressed  his  opinion, 
that  after  the  deposition  was  produced,  parol  evidence  might  be  given  to  add  to  it.  This  is  the 
point  in  Venafra  v.  Johnson  (1  Mo.  &  E.  316).  Jeans  v.  Wheedou  (2  Id.  486),  is  a  case  upon 
the  point  decided  in  Leach  v.  Simpson,  viz :  that  thd  depositions  need  not  in  the  first  instance 
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iDeposition  used  for  contradicting. 

The  deposition  of  a  witness  may  be  used  for  the  purpose  of  contradict- 
ing the  testimony  given  by  him  at  the  trial  of  the  accused.  (1)  ■ 

One  of  the  objects  of  the  legislature,  in  requiring  the  committing  magis- 
trate to  take  informations  in  writing,  was  to  enable  the  judge,  before  whom 
the  prisoner  is  tried,  to  see  whether  the  account,  given  by  the  witnesses  at 
the  trial,  is  consistent  with  that  first  given  by  them  ;  and  one  of  the  ob- 
jects, in  allowing  prisoners  to  have  copies  of  depositions,(2)  was  to  enable 
the  prisoner,  also,  to  see  whether  their  several  accounts  are  consistent.(3) 
It  was  admitted,  in  Lord  Stafford's  Case(4)  that  the  deposition  of  a  witness, 
taken  before  a  justice  of  the  peace,  might  be  read  at  the  desire  of  the 
prisoner,  in  order  to  take  off  the  credit  of  the  witness,  by  showing  a  va- 
riance between  the  deposition  and  the  evidence  given  in  court  viva  voce. 

Before  the  statute  6  &  7  William  IV,  c.  114,  which  allowed  prisoners  to 
make  defence  by  counsel,  a  prisoner  had  no  means  of  confronting  the  evi- 
dence of  a  witness  at  the  trial  with  that  given  by  him  before  the  magis- 
trate, or  of  exposing  the  inconsistencies  of  his  two  statements  :  he  had  no 
right  either  to  a  copy  or  to  an  inspection  of  the  depositions.  Sometimes 
a  judge,  struck  with  the  contradictions  of  a  witness,  would  question  him 
as  to  his  former  statement,  or  hand  down  his  deposition  to  counsel — if  the 
prisoner  had  counsel — as  materials  for  cross-examination.  But  no  power 
was  given  for  enforcing  the  production  of  depositions,  and  laying  their  con- 
tents before  the  jury.  But  now,  according  to  the  new  law  and  the  new 
practice,  (5)  if  there  should  be  any  contradiction  or  variance  between  the 
testimony  given  in  court  by  a  witness,  on  whose  information  before  a  ma- 
gistrate the  prisoner  was  committed,  and  his  former  deposition,  the  deposi- 
tion  itself  may  be  read  for  the  purpose  of  showing  the  variance  ;  the  de- 
position is  to  be  read  as  part  of  the  evidence  of  the  cross-examining  counsel ; 
when  it  is  read,  but  not  before,  the  counsel  may  cross-examine  the  witness 
as  to  the  variance  or  contradiction  between  his  statements ;  and  the  wit- 
ness will  not  be  permitted  to  answer,  in  cross-examination,  whether  he  did 
or  did  not  make  such  a  statement  before  the  magistrate,  tQl  it  appear  from 
the  reading  of  his  deposition,  that  it  contains  no  mention  of  such  state- 
ment. After  the  deposition  has  been  read,  the  prisoner's  counsel  may 
cross-examine  the  witness  as  to  any  statement  made  by  him  to  the  magis- 


be  produced,  if  they  were  not  signed  by  the  magistrate,  nor  by  the  defendant  against  whom  the 
evidence  was  offered,  but  that  parol  evidence  might  in  the  first  instance  be  given.  That  case 
went  on  the  ground  tliat  there  was  no  such  authentic  record  as  the  statute  requires,  in  that 
instance. 

(1)  See  per  Ohace,  Oh.  J.,  Patterson  v.  Maryland  Ins.  Co.,  3  Harr.  &  Johns.  fS,  76. 

(2)  By  6  &  1  Wm.  lY,  c.  114,  §  3. 

(3)  See  E.  v.  Grady,  T  0.  &  P.  650 ;  R.  v.  Coveney,  Id.  668 ;  E.  v.  Ward,  2  0.  &  K.  769. 

(4)  3  St.  Tr.  131.    See  also  Hawk.  P.  0.,  bk.  2,  oh.  46,  §  22. 

(5)  See  the  rules  of  practice  settled  by  the  judges,  to  be  observed  on  trials  for  felony,  where 
the  prisoner  has  counsel.    7  C,  &  P.  676.    See  also  E.  v.  Coveney,  Id.  667. 
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trate  in  giving  tis  information,  but  wliicli  statement  has  been  omitted  in 
the  deposition ;  the  statement  omitted  may  be  inconsistent  with  Ms  evi- 
dence in  court,  or  may  have  been  favorable  to  the  prisoner;  and,  in  either 
way,  it  may  be  the  subject  matter  of  cross-examination. 

This  subject  will  be  more  fully  treated  of  in  that  portion  of  the  work 
which  relates  to  the  cross-examination  of  witnesses,  and  of  the  means  of 
impeaching  their  credit ;  where  also  will  be  examined  the  question  as  to 
the  right  of  a  prosecuting  counsel  to  use  a  deposition  for  the  purpose  of 
showing  a  variance  or  discrepancy  between  the  statement  in  court  and  the 
statement  before  the  magistrate,  when  a  witness  for  the  crown  varies  his 
testimony  from  favor  to  the  prisoner. 

Depositions  taken  before  coroner. 

With  regard  to  the  depositions  taken  before  a  coroner  under  the  statute 
7  Geo.  IV,  c.  64,  §  4,(1)  it  is  to  be  remarked,  that  they  stand  upon  a  very 
different  footing  from  those  taken  before  a  justice  of  the  peace.  The  dif- 
ference in  the  proceedings  in  the  two  cases  has  been  already  pointed  out  ;(2) 
the  principal  point  to  be  observed  is,  that  before  the  justice  the  witnesses 
must  be  examined  in  the  presence  of  the  accused,  who  has  the  power  of 
cross-examining  them ;  whereas  before  the  coroner  it  is  not  necessary  that 
the  party  who  may  be  ultimately  charged  should  be  present  at  the  exam- 
ination of  the  witnesses ;  nor,  even  Lf  he  is  present,  does  it  appear  that 
he  has  any  right  to  cross-examine  them.  It  is  further  to  be  remarked, 
that  in  the  proceedings  before  the  coroner,  where  the  object  is  merely  to 
inquire,  a  much  greater  latitude  as  to  the  admissibility  of  evidence  must 
necessarily  be  allowed  than  in  the  examination  before  a  magistrate.  In 
the  latter  case,  for  example,  all  hearsay  evidence  ought  to  be  excluded, 
and  statements  made  by  third  parties  would  only  be  admissible  if  made  in 
the  presence  of  the  accused.  But  before  the  coroner,  such  a  rigid  adher- 
ence to  the  rules  of  evidence  would  often  defeat  the  very  object  of  the  in- 
quiry, and  if  strictly  carried  out,  would  exclude  all  statements  of  every 
kind,  as  at  most  there  can  only  be  a  party  suspected  of  having  committed 
the  offence,  and  the  result  of  the  inquiry  may  show  that  another  party 
was  in  fact  guilty. 

There  are,  however,  authorities  which  hold  that  depositions  taken  on  an 
inquest  before  a  coroner,(3)  and  even  if  taken  in  the  absence  of  the  ac- 
cused, (4)  may  be  admitted,  on  the  ground  that  the  coroner  is  a  public  offi- 


(1)  Supra,  p.  223. 

(2)  Swpra,  p.  223. 

See  2  R.  S.  of  N.  T.,  82'7,  828  (3d  ed.) 

(3)  R.  V.  Morley,  Kel.  56  ;  S.  C,  6  How.  St.  Tr.  HIQ;  Bromwioh's  gase,  1  Lev.  180 ;  Thatcher 
V.  WaUer,  T.  Jones,  53 ;  R.  v.  Harrison,  12  How.  St.  Tr.  852. 

(4)  B.  N.  P.  242 ;  R.  v.  Purefoy,  before  Hotham,  B.,  Peake  Ev.  68,  n. ;  Sills  v.  Brown,  9  C. 
k  P.  601.    See  also  the  remarks  of  lord  Kenyon,  0.  J.,  and  Buller,  J.,  in  R.  v.  Briswell,  3 

T.  R.  n3. 
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cer,  appointed  to  make  inquisitions  in  matters  relating  to  public  interests, 
and  that  the  depositions  of  the  witnesses  are  taken  in  a  court  to  which  the 
public  have  access.  It  is  unquestionably  regular  for  the  coroner  to  take 
depositions  in  the  ahsence  of  the  party  who  may  be  afterwards  charged  with 
murder  on  the  inquest, — as  regular  as  it  is  for  a  justice  to  take  depositions 
in  the  presence  of  a  prisoner.  But  although  an  inquiry  by  the  coroner, 
in  the  absence  of  the  person  afterwards  charged  with  murder,  is  a  regular 
judicial  proceeding,  and  required  by  the  duty  of  his  office,  there  appears 
to  be  no  satisfactory  reason  why  such  a  deposition  should  at  the  trial  be 
received  in  evidence,  under  circumstances  which  would  render  every  other 
kind  of  judicial  depositions  inadmissible.  And  it  seems  ain  unreasonable 
and  anomalous  proposition  to  hold  that,  on  a  trial  for  murder  upon  the 
coroner's  inquest,  a  deposition,  taken  before  him  in  the  absence  of  the  pris- 
oner, is  receivable  in  evidence;  but  that,  if  the  trial  take  place  on  a  bill 
of  indictment,  a  deposition,  so  taken  before  a  magistrate,  is  not  receivable. 
The  same  principle  which  excludes  in  the  one  case,  ought,  if  it  is  just  and 
sound,  to  exclude  also  in  the  other.(l) 

In  the  recent  case  of  The  Queen  agt.  Koche,(2)  a  female  witness,  on  a 
coroner's  inquest,  at  which  the  prisoner  was  present,  made  a  deposition, 
in  which  she  stated  a  conversation  between  herself  and  the  prisoner,  on 
their  seeing  a  placard  relating  to  the  murder  of  the  deceased,  and  that  she 
called  the  prisoner  a  murderer ;  and  that  he  slept  with  her  and  gave  her 
two  black  eyes.  The  prisoner  also  made  a  statement  which  was  taken 
down  in  the  following  form :  "  Prisoner  admits  sleepiag  with  witness, 
blacking  her  eyes,  seeing  the  placard  and  his  beating  her,  and  her  calling 
him  murderer."  It  was  proposed  on  the  part  of  the  prosecution  to  put  in 
the  deposition  of  the  witness  who  was  absent,  and  also  the  statement  made 
by  the  prisoner.  This  was  objected  to  on  behalf  of  the  prisoner,  as  the 
absence  of  the  witness  was  not  accounted  for,  and  the  statement  of  the 
prisoner,  besides  being  informally  taken,  did  not  expressly  refer  to  the  de- 
position of  the  witness.(3)  Lord  Denman,  C.  J.,  said  the  examination  of 
the  prisoner  had  been  taken  in  a  very  improper  way,  but  thought  he  could 
not  exclude  the  evidence,  but  would  reserve  the  point,  if  necessary  ;  the 
prisoner,  however,  was  acquitted.  It  would  seem  that  this  decision,  if  it 
can  be  supported  at  all,  can  only  be  so  upon  the  supposition  that  the  state- 
ment, made  by  the  prisoner  before  the  coroner,  was  to  be  considered  as  a 
voluntary  statement  on  his  part,  and  that  it  was  also  considered  as  refer- 
ring to  the  deposition  of  the  witness,  though  in  fact  it  does  not  appear  to 


(1)  As  to  how  depositions  before  a  coroner  are  to  be  taken,  see  R.  v.  Plummer,  1  C.  &  K.  600. 
As  to  his  duty  in  returning  them  when  a  prisoner  is  indicted  for  murder,  even  though  the  inquest 
have  found  an  open  verdict,  see  E.  v.  Greenaore,  8  C.  &  P.  32. 

See  sv/pra,  note  316. 

(2)  C.  &  Marsh.  341.  The  particulars  of  what  passed  between  the  witness  and  the  prisoner 
are  noticed  in  the  text  to  malte  the  case  intelligible. 

(3)  R.  V.  John,  1  C.  &  P.  324. 
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have  done  so ;  but  in  that  case,  the  statement  would,  perhaps,  have  been 
more  regularly  proved  by  a  person  who  heard  it  made,  and  not  by  means 
of  such  an  informal  and  unauthorized  memorandum. 

2.  Of  the  examination  or  statement  of  the  accused. 

The  general  subject  of  the  admissibility  of  confessions  of  persons  not 
under  examination  before  a  magistrate,  has  already  been  fully  treated  of 
in  a  former  portion  of  this  work.(l)  It  is  now  proposed  to  consider  the 
examination  of  an  accused  person  before  a  magistrate,  which,  as  well  as 
the  informations  of  witoesses,  is  required  by  the  statute  to  be  taken  by  the 
magistrate  in  writing,  and  to  be  subscribed  by  him.(2) 

Examination  of  prisoner  to  be  taken  in  writing. 

"^1  he  language  of  the  7  Geo.  IV,  c.  64,  §  2  (which  is  repealed  by  the  11 
&  12  Vict.  c.  42,  §  34),  that  the  justices  "shall  take  the  examination  of  the 
person"  who  is  charged  before  them,  would  seem  to  imply  an  authority  to 
put  questions  to  the  prisoner  as  to  the  facts  proved  against  him,  for  with- 
out questions  no  examination  can  be  carried  on. 

The  language  used  in  the  7  Geo.  IV  was  taken  from  the  old  statutes  of 
Philip  and  Mary,(3)  which  were  thereby  amended  and  extended ;  and 
there  seems  to  be  no  doubt  that  when  this  provision  was  first  introduced, 
it  was  generally  understood  that  a  power  was  given  to  subject  the  prisoner 
to  a  regular  examination.(4) 

In  later  times,  however,  it  has  always  been  understood,  that  a  prisoner 
is  not  to  be  cross-examined  as  a  witness  against  himself;  but  questions, 
for  explanation,  have  been  allowed  to  be  put.  It  has  beea  held,  therefore, 
that  an  examination  is  not  to  be  rejected,  on  the  ground  that  the  prisoner 
had  been  questioned  by  the  magistrate  in  the  course  of  his  statement.(5) 

Examination  not  to  be  on  oatli. 

But  it  has  always  been  understood  that  the  prisoner's  examination  is  not 
to  be  taken  on  oath,  and  that  the  examination  of  witnesses  cannot  be  reg- 
ularly taken  without  oath.    If,  therefore,  the  prisoner's  examination  has 


(1)  Ante,  Vol.  I,  Chap.  1,  Sect.  11. 

(2)  11  &  12  Vict,  u  42,  §  18,  supra,  p.  221. 

(3)  1  &  2  P.  &  M.  c.  13 ;  2  &  3  P.  &  M.  u.  10. 

(4)  Lambard,  a  writer  in  the  reign  of  Elizabeth,  in  noticing  the  statute  2  k  3  P.  4  M.  t.  10, 
writes  thus :  "  Here  you  may  see  (if  I  be  not  deceived)  when  the  examination  of  a  felon  began 
first  to  be  warranted  amongst  us.  For  at  the  common  km,  nerm>  tenebalur  prod&re  seipsvm ;  and 
then  MsfavU  was  not  to  be  wrwng  out  of  himself,  but  rather  to  be  discovered  by  other  means  and 
men."  Eirenarcha,  bk.  2,  ch.  7.  This  passage  shows  how  the  law  was  then  understood,  though 
it  also  proves  that  the  power,  given  by  the  statute,  was  exercised  with  great  harshness.  See,  in 
particular,  the  Duke  of  Norfolk's  trial  for  high  treason,  15  Eliz.  A.  D.  1572,  1  St.  Tr.  957,  referred 
to  in  Lord  Campbell's  Lives  of  the  ChanoeUora,  VoL  2,  ch.  44,  p.  117  (3d  edit.)  This  statute 
did  not  expressly  require  the  information  of  the  witnesses  to  be  upon  oath.     See  Lamb,  ut  supra. 

(5)  R.  V.  Ellis,  before  Littledale,  J.,  1  R.  &  M.  N.  P.  R.  432 ;  and  a  case  there  cited,  before 
Holroyd,  J.  Ace.  R.  v.  Bartletl,  7  C.  &  P.  832  (R.  v.  Wilson,  before  Richards,  C.  B.,  Holt,  697, 
contra,  overruled).    See  also  R.  v.  Rees,  7  C.  &  P.  569 :  R.  v.  Jones,  Carr.  Supp.  13. 

Vol.  II.  16 
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been  taken  on  oath,  it  cannot  be  received  ;(1)  a  statement,  made  by  bim 
under  an  oatb  so  imposed,  is  supposed  not  to  be  completely  free  and  volun- 
tary. And  as  the  examination  itself  cannot  in  sucb  case  be  received,  so 
neither  can  any  other  evidence  be  admitted  of  his  statement  during  such 
sworn  examination  ;(2)  for  the  same  objection  still  applies,  namely,  the 
supposed  constraint  of  the  oath. 

If  the  examination  purport  on  its  face  to  have  been  taken  on  the  oath 
of  the  prisoner,  it  has  been  held  that  proof  is  not  admissible  to  show  that 
in.  point  of  fact  the  prisoner  was  not  sworn,(3)  and  that  parol  evidence  of 
what  the  prisoner  said  could  not  be  received.(4)  The  decisions  upon  this 
point  are  certainly  numerous,  but  they  do  not  appear  to  be  founded  upon 
any  sound  principle ;  for  if  there  was  in  fact  no  oath  imposed,  and  if  the 
prisoner  had  his  choice  to  speak  or  not  as  he  might  think  right,  his  state- 
ment was  voluntary  ;(5)  and  there  seems  no  good  reason  why  the  mistake 
and  carelessness  of  the  magistrate  or  his  clerk,  in  making  a  misstatement 
as  to  the  fact  of  swearing,  should  be  an  estoppel  to  the  reception  of  evi- 
dence, which  in  all  other  respects  is  unobjectionable. 

Caution  to  prisoner. 

There  may  be  a  question  how  far  the  provisions  of  the  stat.  11  &  12 
Vict.  c.  42,  §  18,(6)  will  be  construed  to  have  abrogated  the  effect  of  the 
decisions  upon  the  previous  statute  of  7  Geo.  lY,  that  questions  might  be 
put  by  a  magistrate  to  an  accused  party,  and  that  his  answers  would  be 
admissible  in  evidence  against  him.  The  provisions  of  the  statute  of  Vic- 
toria are,  as  has  been  seen,  extremely  precise,  and  require  the  justice,  after 
all  the  evidence  has  been  read  through  in  the  presence  of  the  accused,  to 
address  him  in  a  set  form  of  words,  which  is  given  in  the  act,  or  in  words 
to  the  like  effect,  asking  him  if  he  wishes  to  say  anything  in  answer  to 
the  charge,  and  informing  him  that  he  need  not  say  anything  unless  he 


(1)  See  ante,  Vol.  I,  p.  560.  See  also  B.  v.  Sandys,  Car.  &  M.  345.  And  see  Cromp.  fo.  128 
(ed.  1583.) 

(2)  See  mte,  Vol.  I,  p.  561. 

The  statement  in  the  text  is  to  be  understood  aa  applicable  only  to  an  examination  of  the 
prisoner  on  oath  after  he  has  been  accused  of  the  crime ;  for  where  he  voluntarily  appears,  e.  g., 
before  a  coroner's  Jury,  and  gives  testimony  in  regard  to  the  facts  under  examination  before  any 
accusation  has  been  inade  against  him,  such  statement,  though  made  on  oath,  may  be  proved  on 
the  trial  of  an  indictment  subsequently  found  against  him.  The  People  v.  Hendriokson,  1 
Parker  0.  B.  406,  and  the  oases  there  cited  in  the  Supreme  Court  and  Court  of  Appeals.  Not  so 
where  a  man  is  arrested  on  suspicion,  taken  before  the  coroner  and  compelled  to  give  testimony. 
The  People  v.  MoMahon,  15  New  York  Bep.  384,  and  cases  there  cited. 

(3)  E.  V.  Smith,  1  Stark.  E.  242 ;  E.  v.  Bentley,  6  C.  &  P.  148 ;  R.  v.  "Wheeley,  8  Id.  250 ;  R. 
V.  Owen,  9  Id.  83 1  E.  v.  Pikesley,  Id.  124;  E.  v.  Shellswell,  2  Buss.,  Cr.  &  M.,  by  Greaves,  855. 

(4)  R.  V.  Rivers,  1  0.  &  P.  Ill,  by  Park,  J. ;  and  he  said,  he  remembered  a  case  in  which  the 
same  point  had  been  ruled. 

(5)  The  State  v.  Parish,  Busbee  Law  (N.  C),  239. 

(6)  Su^pra,  p.  221. 
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tliinks  proper,  but  that  whatever  he  does  say  will  be  taken  down  in  writ- 
ing, and  may  be  given  in  evidence  against  him  upon  his  trial. 

It  seems  to  have  been  the  intention  of  the  framer  of  that  statute  to  em- 
body the  language  of  the  judges  in  several  cases,  as  to  the  propriety  of 
cautioning  a  prisoner  before  he  is  called  upon  to  make  any  statement ;  but 
few  of  these  decisions  could  be  taken  as  laying  down  a  general  rule,  and 
indeed,  before  that  statute,  it  might  be  considered  as  established,  that  a 
confession  made  before  a  magistrate  was  admissible,  although  he  had  not 
been  cautioned,  except  in  cases  where  some  previous  inducement  had  been 
held  out  to  the  prisoner,  which  might  be  supposed  still  to  influence  his 
mind.(l)  Since  that  statute,  however,  it  is  clear  that  in  every  case  the 
magistrate  must  caution  the  accused,  before  he  asks  him  whether  he  wishes 
to  say  anything  in  answer  to  the  charge. 

The  object  of  this  section  clearly  was  to  prevent  the  possibility  of 
accused  parties  supposing  that  they  were  bound  to  make  a  statement  or 
enter  into  their  defence  before  a  magistrate;  but  it  may  perhaps  be  doubted 
whether  the  means  employed  are  likely  to  effectuate  that  object.  Con- 
sidering that  by  far  the  greater  number  of  criminals  are  from  the  unedu- 
cated classes,  it  may  be  questionable'  how  far  a  formal  and  somewhat 
lengthy  address  from  a  magistrate,  however  clearly  enunciated  (which 
often  may  not  be  the  case),  will  be  correctly  understood,  and  whether  it 
may  not  have  a  tendency  to  confuse  rather  than  instruct  the  accused  as  to 
what  is  required  of  him.(2) 

What  extent  of  caution  to  be  used. 

The  same  section  of  the  statute  provides,  that  the  magistrate  shall  state 
to  the  accused  person,  and  give  him  clearly  to  understand,  that  he  has 
nothing  to  hope  from  any  promise  of  favor,  and  nothing  to  fear  from  any 
threat,  which  may  have  been  held  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  his  guilt,  but  that  whatever  he  shall  then  say 
may  be  given  in  evidence  against  him  upon  his  trial,  notwithstanding  such 
promise  or  threat.(8) 

Doubts  have  been  entertained  whether  it  is  necessary,  in  every  case. 


(1)  See  R.  V.  MagiU,  cit.  Macn.  Er.  38;  R.  v.  Pagg,  4  0.  &  P.  566;  R.  v.  Green,  5  Id.  312; 
R.  V.  Long,  6  Id.  179;  R.  V.  Arnold,  8  Id.  621. 

If  it  appear  that  the  prisoner's  hopes  or  fears  have  been  practiced  upon  to  induce  a  confession, 
it  must  also  appear  that  he  was  duly  warned  of  its  consequences  before  making  the  confession, 
or  it  will  not  be  received  in  evidence  against  him.  Stephen  v.  The  State,  11  Geo.  225 ;  The 
State  V.  Vaigneur,  5  Rich.  391;  Van  Buren  v.  The  State,  24  Miss.  512.  But  the  threats  or 
hopes  held  out  to  the  prisoner  must  be  such  that  the  court  can  determine,  as  a  question  of  law, 
whether  they  are  suflEicient  to  exclude  the  confession.  Whaley  v.  The  State,  11  Geo.  123 ;  Re- 
gina  V.  Sleeman,  22  Bng.  Law  &  Eq.  606. 

(2)  See  swpra,  p.  231,  n.  1. 

(3)  The  language  here  required  to  be  used  by  the  committing  magistate  is  nearly  the  same  as 
that  which  was  pointed  out  as  proper  to  be  used  by  Lord  Denman,  0,  J.,  in  R.  v.  Arnold,  8  0- 
&  P.  622. 
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for  a  magistrate  to  give  this  second  caution,  as  well  as  tlie  first,  to  an 
accused  party,  even  where  there  was  nothing  to  show  that  any  previous 
inducement  had  been  held  out  to  him  ;(1)  but  it  has  since  been  decided, 
that  where  there  has  been  no  previous  promise  or  threat  held  out,  the 
magistrate  is  not  required  to  give  the  second  caution  contained  in  the  pro- 
viso.(2) 

Doubts  have  also  been  entertained  whether  a  statement  made  by  a  pris- 
oner before  the  magistrate  can  be  received  in  evidence  against  him,  with- 
out actual  proof  that  he  was  cautioned  by  the  magistrate,  independently 
of  the  declaration  to  that  effect  contained  in  the  heading  of  the  statement 
itself,  pursuant  to  the  form  given  in  the  schedule  to  the  act.(3) 

Prisoner's  statement  to  be  read  over  to  him  and  signed  by  magistrate. 

'  It  is  expressly  required  that  the  prisoner's  statement,  after  it  has  been 

taken  down  in  writing,  shall  be  read  over  to  him,  and  signed  by  the 

magistrate.(4) 

The  signature  of  the  prisoner  is  not  expressly  required  by  the  11  &  12 
Vict., (5)  nor  was  it  by  the  previous  statute  7  Geo.  IV,  c.  64;  it  was,  how- 
ever, always  considered  desirable  and  proper  to  obtain  his  signature,  if  he 
was  willing  to  affix  it,  as  authenticating  the  statement,  and  for  facility  of 
further  proof. 

In  Lambe's  Case, (6)  the  question  for  the  opinion  of  the  judges  was, 
whether  the  written  examination,  taken  by  the  committing  magistrate, 
which  was  not  signed  by  the  magistrate,  nor  by  the  prisoner,  but  which 


(1)  See  R.  V.  Kimber,  3  Oox  Cr.  Law,  223,  where  Coleridge  and  Cresswell,  J's,  were  both 
inclined  to  think  that  the  whole  of  the  caution  should  be  used.  The  Schedule  N  to  the  act, 
which  gives  the  form  in  which  the  "statement  of  the  accused"  is  to  be  returned,  contains  only 
the  first  caution  ;  but  perhaps  not  much  reliance  is  to  be  placed  on  that  circumstance,  as  the 
schedules  in  several  instances  contain  matter,  in  the  form  of  directions,  which  is  not  to  be  found 
in  the  body  of  the  statute. 

(2)  R.  V.  Sansome,  before  the  fifteen  judges,  B.  T.  1850. 

The  court  will  not  presume  that  any  iiiducement  to  confess  has  been  held  out  to  the  prisoner; 
it  must  be  shown  afBrmatively  (Regina  v.  Garner,  61  Eng.  Com.  Law  Rep.  920) ;  hut  a  shght 
inducement,  such  as  a  request  by  a  husband  in  presence  of  a  constable  to  tell  the  truth,  will  ex- 
clude the  confession.     Regina  v.  Laugher,  61  Eng.  Com.  Law  R.  224 ;  Same  v.  Garbett,  Id.  473. 

(3)  R.  V.  Higson,  2  C.  &  E.  769.  Alderson,  B.,  after  consulting  Coleridge,  J.,  expressed  a  very 
strong  opinion,  that  such  independent  proof  was  required.  In  that  case  it  appeared  that  both  the 
cautions  had  been  given. 

The  confession  should  appear  to  have  been  made  freely  and  voluntarily,  uninfluenced  by 
threats  or  promises.  Commonwealth  v.  Taylor,  5  Oush.  605 ;  Conlay  v.  The  State,  12  Mis.  462 ; 
The  Commonwealth  v.  Morey,  1  Gray  (Mass.),  461.  Proof  that  the  confession  of  the  prisoner  was 
made  in  consequence  of  inducements  held  out  to  him,  must  be  given  in  order  to  exclude  it. 
Smith  V.  The  Commonwealth,  10  Gratt.  (Va.)  t34;  Spears  v.  Ohio,  2  Ohio  (N.  S.)  583. 

(4)  11  &  12  Vict.  u.  42,  §  18,  supra,  p.  222.  The  signature  of  the  magistrate  was  also  required 
by  the  1  Geo.  IV,  c.  64,  §§  2,  3. 

(5)  The  schedule  (N)  to  the  act,  however,  contains  the  following  direction:  "  Get  him  {i.  c  the 
prisoner)  to  sign  it  if  he  will." 

(6)  2  Lea.  625.    See  also  R.  v.  Thomas,  Id.  637, 
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tlie  prisoner,  on  its  being  read  over  to  him,  admitted  to  be  true,  ougbt  to 
have  been  received  in  evidence ;  and  a  majority  of  the  judges  held,  that 
such  a  statement,  containing  a  confession,  would  have  been  evidence  at 
common  law,  and  that  it  was  not  rendered  inadmissible  by  the  provisions 
of  the  statute.  In  this  case  the  examination  was  rendered  admissible 
by  the  prisoner's  acknowledging  the  truth  of  its  contents,  and  the  correct- 
ness of  the  manner  in  which  it  was  taken  :  if  he  had  not  made  such  an 
admission,  and  had  refused  to  sign  it,  even  after  it  had  been  read  over,  it 
qould  not  have  been  received  in  evidence. 

There  is  a  diflference  between  a  prisoner's  examination  and  the  informa- 
tion of  a  witness,  with  respect  to  their  admissibility,  and  with  respect  also 
to  the  consequences  of  inadmissibility.  If  an  information  has  not  been 
taken  in  conformity  with  the  statute, — as,  for  instance,  if  it  was  not  sub- 
scribed by  the  magistrate, — it  cannot  be  received  as  evidence,  nor  can  any 
other  proof  be  allowed  of  what  the  witness  said.  But  if  a  prisoner's  exam- 
ination has  not  been  subscribed  by  the  magistrate,  though  his  signature  is 
required  by  the  statute  in  this  case,  no  less  than  in  the  other,  it  may  still 
be  received  in  evidence  as  an  admission  made  by  the  prisoner,  if  he  signed 
the  examination,  or,  in  case  he  refused  to  sign,  if  he  acknowldged  it  to 
be  true.(l) 

This  difference  between  examinations  and  informations  is  to  be  ex- 
plained by  tlie  principle  on  which  they  are  respectively  admitted  as  evi- 
dence. The  information  must  be  received  under  the  statute,  or  not  at  all ; 
without  some  statutory  enactment  it  would  not  be  receivable  as  evidence 
against  a  prisoner  on  a  criminal  charge ;  and  it  cannot  be  received  under 
the  statute,  unless  its  requisitions  have  been  duly  observed.  But  by  the 
common  law,  and  upon  the  principles  of  common  sense,  the  voluntary  state- 
ment of  a  person  might  always  be  brought  forward  against  him  in  proof, 
— with  greater  or  less  effect,  secundum  svhjectum  materiem  :  it  is  evidence 
against  him,  from  its  nature  (as  an  admission  made  by  him),  without  refer- 
ence to  any  statute ;  it  became  evidential  as  soon  as  it  was  made  by  him, 
and  before  it  was  reduced  into  writing;  it  owes  nothing  of  its  admissibility 
to  the  provisions  of  the  legislature,  and  if  the  magistrate  has  not  sub- 
scribed the  examination,  it  does  not  on  that  account  lose  its  nature  or 
quality  as  evidence.  A  voluntary  examination,  therefore,  signed  by  the 
prisoner,  though  not  signed  by  the  magistrate,  is  evidence  against  him  : 
or  if  the  prisoner  refused  to  sign  it,  but,  after  hearing  it  read  over,  ad- 
mitted it  to  be  true,  it  is  in  that  case  also  good  evidence  against  him,  as 
appears  from  Lambe's  Case,  above  cited.(2)  But  if  he  refused  to  sign  it, 
and  did  not  admit  its  truth  or  correctness,  then,  it  is  manifest,  the  written 


(1)  Lambe's  case,  supra,  p.  244.  The  decision  in  this  case  was  with  reference  to  the  statute  of 
Philip  and  Mary ;  but  it  is  quite  as  applicable  now,  under  the  11  &  12  Vict.,  as  it  was  under  the 
former  statutes. 

(2)  Supra,  p.  244. 
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paper  cannot  be  received  ;(1)  still,  lio-wever,  the  statement  made  by  him 
may  be  proved  by  a  witness  who  heard  it ;  for  this  proof  is  independent 
of  the  written  paper,  and  it  is  not  proposed  as  secondary  evidence,  but  as 
competent  primary  proof, — which  would  have  been  admissible  if  there  had 
been  no  written  examination,  and  is  not  the  less  admissible  because  the 
examination  has  not  been  signed  either  by  the  magistrate  or  by  himself.(2) 
This  last  instance,  in  which  the  prisoner  is  supposed  neither  to  have 
signed,  nor  to  admit  the  correctness  of  the  written  examination,  differs 
from  the  former  case,  where  there  was  such  an  admission,  merely  with  re- 
spect to  the  mode  of  proving  what  the  prisoner  stated ;  but  not  at  all  with 
respect  to  the  principle  on  which  his  statement  is  receivable. 

Statement  of  accused  not  taken  down. 

If  at  the  close  of  the  informations  of  the  witnesses,  the  prisoner  has  made 
a  statement  relative  to  the  charge,  it  is  the  duty  of  the  magistrate  to  take 
it  in  writing ;  parol  evidence,  therefore,  of  the  prisoner's  statement,  cannot 
be  admitted  against  him,  until  it  is  clearly  proved  that  it  was  not  reduced 
into  writing  by  the  magistrate, (3)  and  the  proper  proof  that  the  statement 
was  not  reduced  into  writing  is  by  calling  the  magistrate's  clerk,  or,  if 
there  were  none  present,  the  magistrate  himself  (4)  But  if  it  clearly  appears 
that  the  prisoner  made  a  statement  before  the  magistrate  which  was  not 
taken  down  in  writing,  proof  of  what  the  prisoner  said  will  be  admissi- 
ble: (5)  and  such  statement  may  be  proved  by  any  one  who  heard  it 
made. (6) 

It  has  been  before  shown, (7)  that  parol  evidence  is  not  admissible  to  add 
to  depositions  of  witnesses,  which  have  been  taken  by  magistrates  under 
the  statute ;  so  that  if  a  magistrate,  in  taking  an  information  of  a  witness, 
has  omitted  to  insert  a  material  statement,  the  omission  cannot  afterwards 
at  the  trial,  and  after  the  death  of  the  witness,  be  supplied  by  parol  evi- 
dence of  what  the  witness  said.  But  with  regard  to  omissions  made  by  a 
magistrate  in  the  examination  of  a  prisoner,  taken  by  him  under  the  stat- 


(1)  E.  V,  Bennet,  2  Lea.  553,  note  a;  R.  v.  Telicote,  2  Stark.  B.  483 ;  Foster's  Case,  1  Lew. 
46 ;  Hirst's  Case,  Id. ;  R.  v.  Sykes,  2  Euss.,  Cr.  &  M.,  by  Greaves,  882 ;  E.  v.  "Wilson,  Id. ;  E.  v. 
Pressly,  6  C.  &  P.  183. 

(2)  See  Dewhurst's  Case,  1  Lew.  i1 ;  R.  v.  Eeed,  1  M.  &  M.  103  ;  E.  v.  Jones,  7  C.  &  P.  239  ; 
R.  V.  Thomas,  2  Lea,  637  ;  E,  v.  Daniel,  2  Buss.,  Cr.  &  M.,  ut  supra.   See  also  ante,  Vol.  I,  p.  560. 

(3)  E.  V.  Jacobs,  1  Lea.  309 ;  E.  v.  Hinxman,  Id.  310  n. ;  R.  v.  Pisber,  Id.  31 1,  n. ;  E.  v.  Hol- 
lingahead,  4  C.  &  P.  242.  See  also  Phillips  v.  Wimburn,  Id.  272 ;  E.  v.  Packer,  2  Russ.,  Cr.  & 
M.,  by  Greaves,  876;  E.  v.  PhilUps,  Id. 

(4)  See  E.  v.  Harris,  E.  &  M.  Cr,  0,  R.,  where  tliis  latter  course  was  adopted. 

(5)  Decided  by  all  the  judges,  except  one,  in  R,  v.  Hall,  cited  in  R.  v.  Lambe,  2  Lea.  635. 
See  also  R.  V.  Huet,  2  Id.  821;  16  How,  St.  Tr.  35;  R.  v.  ShiUoook,  2  Russ,,  Cr.  &  M.,  by 
Greaves,  876,  where  the  magistrate  was  very  deaf]  and  had  not  heard  the  prisoner's  statement, 

(6)  E.  v.  Jaoobs,  1  Lea,  309 ;  R,  v,  Fearshire,  Id.  202 ;  R.  v.  Hinxman,  Id.  310,  n ;  E,  v. 
Fisher,  Id.  311,  n;  R.  v,  Hollingshead,  4  0,  &  P.  236. 

(7)  Svpra,  p.  104 
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ute,  it  seems  that  a  different  rule  ought  to  prevail.  The  two  cases  seem 
to  diflfer  essentially,  and  the  principles  on  which  the  respective  written 
proofs  (the  depositions  of  witnesses  and  the  examinations  of  prisoners)  are 
admitted,  are  also  different.  The  statements  of  witnesses,  if  not  taken  in 
writing  according  to  the  provisions  of  the  statute,  would  not  be  legitimate 
evidence  against  a  third  person ;  they  would  not  be  evidence  per  se :  but 
the  statement  of  a  prisoner  is  evidence  against  himself,  whether  taken  in 
writing  or  not :  as  soon  as  the  statement  was  made  by  him  it  partook  of 
the  nature  of  evidence,  and  became  available  as  such  against  himself; 
whether  the  magistrate  took  down  the  whole  of  it  in  writing,  or  omitted  a 
part,  does  not  affect  its  nature  as  evidence.  The  whole  of  what  the  pris- 
oner said,  if  no  part  of  his  statement  was  taken  down  in  writing,  or,  if 
only  part  was  taken  down,  the  part  that  was  omitted  may  be  given  in 
evidence,  and  proved  by  witnesses  w;ho  heard  the  prisoner  make  the  state- 
ment. What  the  prisoner  said  derived  no  probatory  force  from  the  statute 
as  evidence  against  himself,  whereas  the  statement  of  a  witness  derives  all 
its  probatory  force  from  the  statute. 

Upon  this  principle,  it  is  conceived  that  parol  evidence  is  admissible  to 
prove  additional  statements  made  by  a  prisoner,  which  have  been  omitted 
by  the  magistrate,  and  that  such  evidence  may  be  admitted  whether  offered 
on  the  part  of  the  prosecution,  or  on  the  part  of  the  prisoner. 

The  rule,  above  laid  down  with  regard  to  depositions  of  witnesses,  against 
the  admission  of  parol  proof  of  additional  statements,  may  be  said  to  be  of 
a  technical  nature.  But  the  rule  just  mentioned  with  respect  to  examina- 
tions o? prisoners,  is  not  open  to  the  same  technical  considerations.  There 
seems  to  be  also  a  strong  principle  of  justice  upon  which  such  evidence 
ought  to  be  admitted.  For,  it  is  to  be  remembered,  the  examination  of  a 
prisoner  is  evidence  against  him  only  as  an  admission,  and  admissions  must 
be  taken  as  they  were  made,  the  whole  together,  not  in  pieces,  nor  with 
partial  omissions.  If  the  truth  is  that  omissions  were  made  to  his  preju- 
dice, the  fact  should  be  proved,  and  the  prejudice  be  no  longer  suffered  to 
exist.  On  the  part  of  the  prisoner,  therefore,  such  parol  proof  is  mani- 
festly admissible.  On  the  part  of  the  prosecutor  also  it  ought  to  be  admit- 
ted, for  it  is  the  duty  of  the  prosecutor  to  take  care,  so  far  as  he  can,  that 
the  prisoner  is  not  prejudiced  by  proof  of  partial  and  imperfect  state- 
ments.(l) 


(1)  In  R.  V.  Malvey  (Lano.  Spr.  Ass.  1831 ;  Mathew's  Or.  La-w,  151 ;  S.  C,  cit.  as  Moloney's 
Case,  Rose.  Or.  Law,  by  Grainger,  p.  56),  it  is  said,  Littledale,  J.,  ruled  that,  if  the  statement  of  a 
prisoner  ought  to  have  been  taken  down  in  writing,  that  if  it  was  not,  parol  evidence  of  it  was 
inadmissible.    This  note  of  the  case  is  very  slight,  and  not  satisfactory. 

In  Rowland  v.  Ashby  (1  Ry.  &  M.  231),  there  is  an  extra-judicial  dictum  by  Best,  C.  J.,  to  this 
effect,  that  it  would  be  admissible  to  prove  something  said  by  a  prisoner  beyond  what  was  taken 
down  by  the  committing  magistrate. 

The  case  of  R.  v.  Harris  (Moo.  0.  C.  338),  has  been  supposed  to  be  an  express  authority  for 
the  reception  of  such  evidence,  but  it  does  not  seem  to  go  to  such  an  extent.    The  facts  of  the 
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Statements  by  prisoner  vhen  not  under  examination. 

It  can  scarcely  be  necessary  to  remark,  that  an  examination  taken  in 
"writing  before  a  magistrate,  whether  taken  formally  or  informally,  cannot 
have  the  effect  of  excluding  material  and  voluntary  statements  made  by 
the  prisoner  at  any  other  time,  either  before  the  commencement  or  after 
the  close  of  the  examination.  The  general  rule  respecting  this  species  of 
evidence  is,  that  a  free  and  voluntary  confession  made  by  a  person  accused 
of  an  offence  at  any  time — while  those  who  have  him  in  custody  are  con- 
ducting him  to  the  magistrates,  or  after  he  has  entered  the  house  of  the 
magistrate  for  the  purpose  of  undergoing  his  examination,  or  after  he  quits 
it — is  receivable  in  evidence  against  him.(l) 


case  were  as  follows : — Three  prisoners  were  jointly  indicted  for  stealing  a  sheep  belonging  to  A. 
It  appeared  that  they  had  been  brought  before  a  magistrate,  charged  with  being  jointly  concerned 
in  three  different  offences  of  stealing  sheep,  the  property  of  A.,  B.,  and  C,  respectirely.  The 
committing  magistrate  was  called  as  a  witness  at  the  trial,  and  explained  the  manner  of  his  tak- 
ing the  written  examinations  of  two  of  the  prisoners.  It  appeared  that  although  he  supposed  he 
had  taken  in  writing  all  that  was  said  by  the  prisoners,  he  did  not  take  down  their  statement  as 
to  the  offence /or  which  they  were  then  on  their  trial, — ^namely,  the  stealing  of  the  sheep  of  A. ; — 
the  examinations  which  he  took,  and  which  were  produced  at  the  trial,  related  to  the  stealing  of 
the  sheep  of  £.  It  was  proposed  to  prove  by  two  witnesses,  who  were  present  during  the  whole 
time,  that  the  too  prisoners  admitted,  while  under  examination,  that  they  were  concerned  also  in 
stealing  the  sheep  of  A. ;  this  confession  was  altogether  omitted  in  the  written  examination 
taken  by  the  magistrate.  The  evidence  tendered  was  received  at  the  trial  by  Littledale,  J.,  sub- 
ject to  the  opinion  of  the  judges;  and  the  question  reserved  for  the  judges  was,  whether,  as  the 
magistrate  had  taken  down  in  writing  all  that  he  heard,  and  he  believed  he  did  [take  down  all]r 
parol  evidence  could  be  given  of  anything  else  that  was  addressed  to  the  magistrate.  The  judges 
afterwards  decided  (eleven  in  number,  and  all  who  were  present),  that  "  the  evidence,  being  pre- 
cise and  distinct,  was  properly  received,  and  that  the  conviction  was  right."  The  evidence 
offered,  it  will  be  perceived,  was  quite  distinct  from  the  examination  produced,  and  distinct  from 
the  offence  therein  mentioned :  it  was  not  therefore  in  addition  to  that  examination.  The  exam- 
ination produced  related  to  another  offence,  and  was  not  admissible  as  evidence  in  the  prosecu- 
tion then  before  the  court ;  the  only  reason  of  its  being  produced  seems  to  have  been  to  show 
that  the  statement,  which  it  was  proposed  to  prove  by  the  evidence  of  the  two  witnesses,  was 
not  included  in  the  examination,  but  altogether  omitted;  for  that  purpose,  and  for  that  only,  it  was 
proper  to  produce  the  written  examination.  So  that  upon  the  whole,  the  point  decided  seems  to 
have  been  no  more  than  this,  that  parol  evidence  might  be  given  of  a  confession  made  by  a  pris- 
oner before  the  committing  magistrate,  who  took  a  written  examination  relating  to  other  distinct 
charges  (see  R.  v.  Wilkmson,  8  0.  &  P.  249,  infra,  p.  249),  but  which  did  not  in  any  respect  re- 
late to  the  offence  for  which  he  was  afterwards  tried.  If  this  is  so,  the  case  would  not  warrant 
a  reference  to  it  as  a  direct  authority  in  support  of  the  rule  laid  down  in  the  text. 

In  Venafra  v.  Johnson  (1  M.  &  R.  316),  an  action  for  maliciously  charging  the  plaintiff  before 
a  magistrate,  the  information  of  the  defendant,  taken  in  writing  by  the  magistrate's  clerk,  having 
been  given  in  evidence  on  the  part  of  the  plaintiff,  the  defendant's  counsel  proposed  to  ask  the 
clerk,  in  his  cross-examination,  whether  the  defendant  had  not,  in  addition  to  what  appeared  in 
the  information,  stated  that  the  plaintiff  on  the  occasion  deposed  to,  used  a  threat :  this  was  ob- 
jected to,  on  the  ground  that  it  would  be  adding  to  the  information.  The  judge  (Gaselee,  J.), 
consulted  on  this  point  the  judges  who  were  then  sitting  in  the  Court  of  Common  Pleas ;  and 
they  were  of  opinion,  that  the  evidence  was  admissible.  The  information  was  used  against  the 
defendant  to  show  maltis  animus:  it  is  clear  that  he  should  be  allowed  to  prove  the  whole  of  what 
he  said,  that  the  whole  of  the  animus  m^ght  be  fully  known. 

(1)  By  Grose,  J.,  in  delivering  his  judgment,  in  R.  v.  Lambe,  2  Lea.  628,  635.  And  see  ante, 
Vol.  I,  Chap.  8,  Sect.  11. 
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Statements  by  prisoner  wMe  under  examination. 

In  like  manner  remarks  or  statements  by  the  prisoner,  made  by  him 
even  after  the  inquiry  by  the  magistrate  has  begun,  and  while  the  wit- 
nesses are  giving  their  informations,  have  been  received  in  evidence, 
although  afterwards  his  examination  was  taken  in  writing.  If,  for  in- 
stance, the  prisoner  should  make  a  remark  upon  a  witness's  statement 
while  he  is  giving  his  information,  or  answer  some  question  addressed  to 
the  witness  by  the  magistrate,  proof  of  such  an  incidental  remark  in  the 
course  of  the  hearing,  which  was  not  at  all  connected  with  the  prisoner's 
defence,  has  been  held  to  be  admissible.(l) 

It  is  always,  however,  expedient  that  any  material  observation  which 
the  prisoner  may  interpose  in  the  course  of  the  examination  of  the  wit- 
nesses, should  be  written  down  and  returned  with  the  depositions.  In  a 
recent  case,(2)  where  such  a  course  had  not  been  adopted,  Piatt,  B.,  re- 
fused to  allow  parol  evidence  to  be  given  of  what  the  prisoner  had  said.(3) 
This  decision,  however,  is  not  consistent  with  the  preceding  authorities ; 
and  it  may  be  doubted  if  it  was  sufficiently  considered ;  a  magistrate  is 
not  bound  by  law  to  take  down  such  interlocutory  observations,  though 
it  is  his  duty  to  take  down  what  the  prisoner  says  in  answer  to  the 
charge. 

If  the  prisoner,  when  under  examination  before  the  magistrate,  should 
make  a  statement  amounting  to  a  confession  of  guilt,  but  at  the  end  of  the 
examination  should  state,  notwithstanding  what  he  has  already  said, 
that  he  declines  saying  anything,  and  the  magistrate  should  afterwards 
return  oq  the  depositions  that  the  prisoner  stated  that  he  declined  saying 
anything  in  answer  to  the  charge — there  seems  to  be  nothing  in  this  return 
of  the  magistrate  which  ought  to  exclude  proof  of  the  confession.(4) 

In  the  case  of  the  Queen  agt.  Wilkinson, (5)  there  had  been  two  in- 
quiries before  the  magistrate,  at  the  first  of  which  a  statement  was  made 
by  the  prisoner,  and  taken  down  in  writing,  but  it  was  not  read  over  to 
him,  nor  was  he  asked  to  sign  it ;  on  the  second  inquiry  the  depositions 
of  the  witnesses  who  had  been  before  examined,  were  taken  formally,  and 
were  returned  by  the  magistrate,  but  he  did  not  return  with  them  the 
prisoner's  statement,  which  had  been  taken  down  in  writing ;  on  the  con- 


Austin  V.  The  state,  14  Ark.  (1  Barb.)  556 ;  The  State  v.  Vaigneur,  5  Rich.  391.  It  is  other- 
wise if  made  by  a  slave  to  his  master.  Wyatt  v.  The  State,  25  Ala.  9 ;  Speuce  v.  The  State,  11 
Id.  192. 

(1)  R.  V.  Spilsbury,  f  0.  &  P.  188 ;  R.  v.  Moore,  Matth.  Dig.  Cr.  L.  157.  See  also  R.  v.  John- 
son, 2  Russ.,  Cr.  &  M.,  by  Greaves,  819;  R.  v.  Hooper,  Id. 

(2)  R.  V.  WeUer,  2  C.  &  K.  223. 

(3)  R.  V.  Spilsbury,  ut  svpra,  was  not  brought  before  the  notice  of  the  court. 

(4)  R.  V.  "Walter,  7  C.  &  P.  267,  before  Lord  Abinger,  C.  B.,  if  fully  reported,  is,  however,  covr 
tra.    But  this  case  must  be  considered  as  overruled  by  R;  v.  Wilkinson,  infra,  n.  5. 

(5)  8  0.  &  P.  663,  before  tittledale,  J.,  and  Parke,  B. ;  R.  v.  Walter,  ut  sv§ra,  was  cited  in  this 
case. 
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trary,  he  made  a  return  that  the  prisoner,  advised  by  his  attorney,  declined 
to  say  anything :  it  was  proposed  by  the  counsel  for  the  crown,  to  give 
evidence  of  the  prisoner's  statement ;  this  was  objected  to ;  but  it  was  held, 
that  the  proposed  evidence  was  clearly  admissible. 

It  has  been  decided  that  a  prisoner's  examination,  though  taken  so  in- 
formally as  not  to  be  admissible  in  evidence,  may  yet  be  used  as  a,  memo- 
randum by  the  magistrate's  clerk,  or  by  other  witnesses  who  were  present 
during  the  examination,  to  assist  them,  when  necessary,  in  proving  the 
prisoner's  statement, — provided  the  examination  itself,  if  regularly  taken, 
would  have  been  admissible.  (1) 

Prisoner's  examination  not  evidence  against  another. 

The  examination  of  a  prisoner,  containing  a  confession,  is  evidence  only 
against  the  person  confessing ;  and  if  a  prisoner,  in  his  examination  before 
the  magistrate,  implicate  another  who  is  present,  and  who,  being  charged 
with  the  same  offence,  does  not  deny  it,  yet  this  is  not  to  be  used  against 
him  as  an  admission,  for  a  prisoner  is  called  upon  to  answer  only  the  in- 
formations of  the  witnesses  given  upon  oath,  and  not  what  any  other  pris- 
oner may  have  said  in  his  examination.(2) 

3.  Of  certain  other  depositions,  with  reference  to  the  party  by  or 
against  whom  they  may  be  used,  and  to  the  subject  matter  to  which  they 
may  be  applied. 

Depositions  before  commissioners  of  excise. 

Holt,  0.  J.,  was  of  opinion(3)  that  depositions  before  commissioners  of 
excise  (who,  by  statute  12  Car.  II,  c.  24,(4)  had  power  to  administer  oaths 
on  inquiry  into  forfeiture),  taken  in  the  presence  of  the  other  party,  and 
signed  by  the  witness,  would  be  admissible  on  an  appeal  from  the  sentence 
of  the  commissioners,  in  case  the  witness  should  be  dead  at  the  time  of 
hearing  the  appeal. 

Depositions  under  commissions. 

Depositions  may  be  taken  under  the  authority  of  several  acts  of  Parlia- 
ment, enacted  principally  with  a  view  of  providing  against  the  deficiencies 
of  evidence  in  civil  suits,  where  the  witnesses  are  abroad,  or  about  to  leave 
the  kingdom,  or  are  infirm  and  unable  to  attend  at  a  trial.(.5)     Depositions 


(1)  See  R.  V.  Layer,  16  How.  St.  Tr.  214;  E.  v.  Tarrant,  and  other  cases  referred  to,  anie, 
Tol.  I. 

(2)  R.  V.  Appleby,  3  Stark.  R.  33,  by  Holroyd,  J.,  who  said  that  several  judges  had  so  decided 
the  point.     R.  v.  Swinnerton,  Car.  &  M.  693. 

(Hunter  V.  Commonwealth,  1  Gratt.  641.  See  Berry  v.  The  State,  10  Geo.  511,  as  to  the  effect 
of  a  confession  made  with  the  consent  of  the  prisoner ;  and  as  proof  of  the  guilt  of  the  principal, 
on  a  trial  of  the  prisoner  on  an  indictment  in  the  second  degree.  See  Studstill  v.  Georgia,  1 
Geo.  2.) 

(3)  In  Breedon  v.  Gill,  1  Lord  Raym.  219. 

(4)  Amended  and  partially  repealed  by  '!  &  8.  Geo.  IV,  o.  53,  and  4  &  5  Wm.  IV,  c.  51. 

(5)  See  statutes  13  Geo.  Ill,  c.  63 ;  42  Geo.  Ill,  c.  85 ;  1  "Wm.  IV,  c.  22  j  5  &  6  Wm.  IV,  c. 
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are  also  frequently  taken  by  consent  in  civil  suits,  and  occasionally  upon 
prosecutions  for  misdemeanors.(l) 

Depositions,  which  have  been  taken  under  a  commission  on  the  ground 
of  a  witness  being  about  to  go  abroad,  cannot  be  read,  if  the  witness  be  in 
this  country  at  the  time  of  the  trial ;  and  some  evidence  of  the  witness 
having  actually  gone  abroad  should  be  given.(2)  Where  a  witness  had 
actually  sailed  from  this  country,  but  the  vessel  was  in  port,  having  been 
driven  back  by  contrary  winds,  it  was  held  that  his  deposition  might  be 
received.(3) 

Deposition  containing  hearsay. 

Though  a  deposition  may  be  admissible  as  secondary  evidence,  in  case 
of  the  death  of  the  deponent,  or  for  other  sufScient  cause,  it  will  not  fol- 
low that  all  statements  contained  in  the  deposition  can,  therefore,  be  re- 
ceived as  evidence.  If  a  deposition  contain  mere  hearsay  of  a  fact  upon 
which  hearsay  is  not  evidence,  it  cannot  be  received  as  proof  of  that  fact.(4) 
Or  if  a  deposition  set  out  the  contents  of  a  letter,  which  letter  is  not  pro- 
duced, this  part  of  the  deposition,  if  objected  to,  is  not  to-be  received, — ■ 
although  the  deponent  may  be  abroad,  and  so  out  of  the  reach  of  process 
for  compelling  him  to  produce  the  original  letter.(5)  "  We  have  no  power," 
said  Tindal,  C.  J.,  "  to  compel  the  witness  to  give  any  evidence  at  all ;  but 


19,  §  40,  infra.  And  see  Duckett  v.  'Wimams,  1  C.  &  J.  ElO ;  Pond  v.  Dimes,  3  Mo.  &  S.  161  ; 
Abraham  v.  Newton,  8  Bing.  274. 

Note  323. — (The  statutes  of  New  York  permit  the  examination  of  witnesses,  conditionally, 
who  are  about  to  depart  from  the  state,  or  are  so  sick  or  infirm  as  to  aflford  reasonable  grounds 
for  apprehension  that  they  may  not  be  able  to  attend  the  trial  of  the  cause.  To  justify  such 
examination,  there  must  be  an  appearance  in  the  action  by  the  defendant,  or  the  action  must 
have  been  commenced  by  the  actual  service  of  process ;  and  before  the  deposition  so  taken  can 
be  read  in  evidence,  it  must  be  shown  that  the  witness  is  unable  to  attend  the  trial  personally, 
or  that  he  has  continued  absent  from  the  state,  so  that  his  attendance  at  the  trial  cannot  be 
compelled  by  the  ordinary  process.  Being  received,  the  deposition  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have  had  if  given  on  the  trial,  subject  to  the 
usual  objections  to  the  competency  and  credibility  of  the  witness,  or  to  the  competency  and  rele- 
vancy of  any  question  put  to  him.  2  R.  S.  636,  638  (4th  ed.)  As  to  the  mode  of  taking  such 
testimony,  see  Gibson  v.  Pearsall,  1  E.  D.  Smith's  R.  90  ;  Ward  v.  Whitney,  4  Selden,  445.  The 
deposition  should  be  read  over  to  witness  and  signed  by  him.  BurdeU  v.  BurdeU,  11  N.  T.  Leg. 
Obs.  189.  As  to  proof  of  non-residence  or  absence  of  the  witness  from  the  state,  see  Nixon  v. 
Palmer,  10  Barb.  115 ;  Pry  v.  Bennett,  4  Duer,  24'? ;  3  Wend.  180 ;  1  Cowen  R.  69,  69.) 

As  to  certain  tribunals  which  have  been  recognized  as  competent  to  take  depositions,  see  ante. 
Many  of  the  cases  cited  ante,  notes  110  and  314,  wUl  throw  light  on  this  point. 

See  M'Mahon  v.  Spangler,  4  Rand.  Rep.  51,  S.  P. 

(1)  R.  v.  Morphew,  2  M.  &  S.  602,  information  for  a  misdemeanor,  for  illegally  transacting  the 
sale  of  military  commissions. 

(2)  Ward  v.  WeUs,  1  Taunt.  461 ;  Fonsiok  v.  Agar,  6  Esp.  92 ;  Falconer  v.  Hanson,  1  Camp. 
lU;  Procter  v.  Lainson,  1  C.kV.  629;  Robinson  v.  Markis,  2  Mo.  &  R.  375. 

(3)  Highfield  v.  Peake,  M.  &  M.  110. 

(4)  See  Roe  d.  Pellatt  v.  Perrars,  2  B.  &  P.  648,  amie,  Vol.  I,  p.  406. 

(B)  Steiukeller  v.  Newton,  9  C.  &  P.  315.    See  also  Tufton  v.  Whitmore,  12  A.  &  B.  370. 
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if  he  does  give  an  answer,  that  answer  must  be  taken  in  relation  to  the 
rules  of  our  law  on  the  subject  of  evidence." 

Effect  of  depositions  under  statutes. 

In  some  particular  cases  a  peculiar  effect  is  given  to  depositions(l)  by 


(1)  Note  324. — In  this  note  -will  be  found  a  variety  of  instances  in  which  entries,  certificates, 
&o.,  are  made  competent,  and  sometimes  conclusive,  evidence  of  certain  facts  by  statute,  &c. 

In  New  Tork  it  is  provided  by  statute  that  whenever  a  judgment  upon  any  conviction  shall 
be  rendered  in  any  court,  it  shall  be  the  duty  of  the  clerk  thereof  to  enter  such  judgment  fully 
in  his  minutes,  stating  briefly  the  offence  for  which  such  conviction  shall  have  been  had ;  and 
the  court  shall  inspect  such  entries  and  conform  them  to  the  facts.     2  K.  S.  ^38,  §  5. 

Another  section  makes  it  the  duty  of  the  district  attorney,  upon  the  requisition  of  the  clerk, 
to  prepare  for  him  a  statement  of  the  offence  of  which  any  person  shall  be  convicted,  as  the  same 
is  charged  in  the  indictment,  to  be  entered  in  the  minutes  of  such  clerk ;  but  the  court  is  enjoined 
to  inspect  that  also.    Id.  §  6. 

Within  ten  days  after  the  adjournment  of  any  court  at  which  any  convictions  for  offences  shall 
have  been  had,  the  clerk  is  required  to  make  out  and  certify  a  transcript  of  the  entry  in  his 
minutes  of  all  such  convictions,  and  the  sentences  thereon ;  and  to  transmit  the  same  by  mail  to 
the  secretary  of  state.    Id.  §  1. 

The  secretary  of  state  is  to  file  such  transcripts,  and  on  being  required  by  the  attorney-gene- 
ral or  district  attorney  of  any  county,  he  is  to  furnish  exemplifications  of  a  part  or  the  whole 
thereof,  under  his  seal  of  office ;  which  exemplifications  are  declared  sufficient  evidence  on  the 
trial  of  any  person  for  a  second  or  subsequent  offence,  of  the  conviction  stated  in  the  transcript. 
Id.  g  8.  But  neither  such  transcript,  nor  the  exemphfioation  thereof,  is  evidence  of  such  con- 
viction in  any  other  case.     Id.  §  9. 

A  copy  of  the  minutes  of  any  conviction,  with  the  sentence  of  the  court  thereon,  entered  by 
the  olerk  of  any  court,  duly  certified  by  the  clerk  in  whose  custody  such  minutes  shall  be,  under 
his  official  seal,  together  with  a  copy  of  the  indictment  on  which  such  conviction  shall  have  been 
had,  certified  in  the  same  manner,  is  also  declared  evidence  in  all  courts  and  places  of  such  con- 
viction in  all  cases  in  which  it  shall  appear,  by  the  certificate  of  the  clerk,  or  otherwise,  that  no 
record  of  the  judgment  on  such  conviction  has  been  signed  and  filed.     Id.  §  10. 

It  is  also  provided,  in  respect  to  courts  of  special  sessions,  that  the  magistrates  holding  them, 
except  in  the  county  of  Xew  York,  shall,  when  any  conviction  is  had  before  them,  make  a  cer- 
tificate of  such  conviction  under  their  hands,  or  under  the  hands  of  any  two  of  them,  in  which  it 
shall  be  sufficient  to  state  briefly  the  offence  charged,  and  the  conviction  and  judgment  thereon, 
and  if  any  fine  has  been  collected,  the  amount  thereof,  and  to  whom  paid.     2  R.  S.  717,  §  38. 

"Within  twenty  days  after  such  conviction  the  said  magistrate  shall  cause  such  certificate  to  be 

filed  in  the  office  of  the  olerk  of  the  county  in  which  such  conviction  shall  be  had.    Id.  §  39. 

And  every  such  conviction,  made  and  filed  under  these  provisions,  or  a  duly  certified  copy  thereofj 

'  is  declared  evidence  in  all  courts  and  places  of  the  facts  stated  therein.    Id.  §  41  j  (The  People 

V.  Powers,  t  Baxb.  462  ;  2  Seld.  50.) 

As  to  courts  of  special  sessions  in  the  city  and  county  of  New  Tork,  it  is  provided  that  tlie 
magistrates  holding  them  shall  not  be  required  to  certify  transcripts  of  convictions  had  therein ; 
nor  need  such  transcripts  be  filed ;  but  a  duly  certified  copy  of  any  such  conviction,  made  by  the 
clerk  of  such  court,  is  rendered  evidence  in  all  courts  and  places.  2  R.  S.  598,  §  53  (ed. 
of  1836.) 

Certain  certificates  in  New  York  are  made  prima  fade  evidence  of  marriage.  It  is  there  pro- 
vided that  a  magistrate  or  minister,  by  whom  a  marriage  shall  have  been  solemnized,  shall  fur- 
nish on  request,  to  either  party,  a  oertifloate  specifying :  1.  The  names  and  places  of  residence 
of  the  parties  married,  and  that  they  were  known  to  him,  or  were  satisfactorily  proved,  by  the 
oath  of  a  person  known  to  him,  to  be  the  persons  described  in  sudi  certificate,  and  that  he  had 
ascertained  that  they  were  of  sufficient  age  to  contract ;  2.  The  name  and  place  of  residence  of 
the  attesting  witness  or  witnesses ;  and  3.  The  time  and  place  of  such  marriage.    The  certificate 
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shall  also  state,  that  after  due  inquiry  made,  there  appeared  no  lawW  impediment  to  such  mar- 
riage ;  and  it  must  be  signed  by  the  person  making  it.  2  R.  S.  140,  §  13.  Proyision  is  made  by 
which  the  certificate,  when  signed  by  a  magistrate,  may  be  filed  in  the  office  of  the  clerk  of  the 
city  or  town  where  the  marriage  was  solemnized,  or  where  either  of  the  parties  reside,  if  the 
same  is  presented  to  the  clerk  within  six  months  after  the  marriage ;  and  the  clerk  is 'to  enter 
the  same  in  a  book  to  be  provided  by  him,  in  the  alphabetical  order  of  the  names  of  the  parties, 
and  in  the  order  of  time  in  which  such  certificate  shall  be  filed.  Id.  §  14.  The  certificate, 
when  signed  by  a  minister,  may  be  filed  and  recorded  in  Kke  manner,  if  there  be  indorsed 
thereon,  or  annexed  thereto,  a,  certificate  of  any  magistrate  residing  in  the  same  county,  setting 
forth  that  the  minister,  by  whom  the  marriage  certificate  is  signed,  is  known  personally  to  the 
magistrate,  and  has  acknowledged  the  execution  of  the  certificate  in  his  presence ;  or  that  the 
execution  of  such  certificate,  by  a  minister  or  priest  of  some  religious  denomination,  was  proved 
to  such  magistrate  by  the  oath  of  a  person  known  to  him,  and  who  saw  the  certificate  executed. 
Id.  §  15.  The  entry  of  the  certificate  to  be  made  by  the  clerk  shall  specify :  1.  The  names  and 
places  of  residence  of  the  parties  married ;  2.  The  time  and  place  of  marriage ;  3.  The  name  and 
official  station  of  the  person  signing  the  certificate ;  and  4.  The  time  of  fiUng  the  same.  Id. 
§  16.  "  Every  such  original  certificate,  the  original  entry  thereof,  made  as  above  directed,  and  a 
copy  of  such  certificate,  or  of  such  entry  duly  certified,  shall  be  received  in  all  courts  and  places, 
as  presumptive  evidence  of  the  fact  of  such  marriage."  Id.  §  \1.  (The  certificate  is  admissible 
in  evidence  of  marriage,  only  where  the  statute  makes  it  evidence.  Gaines  v.  Relf,  12  How.  U. 
S.  472.  On  the  other  hand  marriage  registers  are  admissible,  independent  of  any  statute.  Max- 
well V.  Chapman,  8  Barb.  579.) 

In  Massachusetts  they  have  a  statutory  provision  on  this  subject ;  but  the  certificate  of  the 
clergyman,  it  seems,  is  not  admissible  in  favor  of  the  libelant,  for  the  purpose  of  proving  a  sec- 
ond marriage  of  the  husband  during  the  life  of  the  first  wife,  on  a  libel  filed  for  divorce  because 
of  adultery.  Ellis  v.  Ellis,  11  Mass.  Rep.  92.  The  certificate,  it  is  said  in  the  report,  was  "such 
as  is  usually  received  as  evidence  of  a  lawful  marriage  in  prosecutions  of  this  kind;"  and  hence 
we  infer  that  such  certificate  would  be  evidence  in  an  ordinary  case,  to  prove  a  lawful  marriage. 
If  so,  our  position,  incidentally  introduced,  ante,  Vol.  I,  note  169,  and  for  which  Ellis  v.  Ellis  was 
cited,  is  to  be  received  with  the  qualification  above  shown.  It  is  settled  that  the  record  of  the 
certificate,  kept  by  the  magistrate  or  minister  solemnizing  a  marriage  there,  and  founded  upon 
the  certificate  merely,  is  evidence  of  the  fact  of  marriage.  Inhabitants  of  Milford  v.  The  In- 
habitants of  Worcester,  7  Mass.  Rep.  48.  See  also.  Commonwealth  v.  Littlejohn,  15  Id.  163 ; 
Commonwealth  v.  Norcross,  9  Id.  492.  , 

See  post  of  the  text  and  notes,  as  to  registers  of  marriages,  kc. 

The  certificate  of  the  secretary  of  state  of  the  general  government,  under  his  seal  of  office, 
that  a  particular  person  had  been  recognized  by  the  department  of  state  as  a  foreign  minister, 
has  been  received  as  full  evidence  of  his  official  standing.  United  States  v.  Banner,  1  Baldw. 
Rep.  234.  This  was  on  an  indictment  for  arresting  the  person  so  accredited  contrary  to  an  act  of 
Congress.  Likewise  on  an  indictment  for  an  assault  and  battery  upon  an  attache  and  secretary 
to  the  legation  of  Spain,  the  certificate  of  tlie  secretary  of  state  was  held  the  highest  and  the 
best  evidence  of  the  official  character  of  the  complainant.  United  States  v.  Liddle,  2  Wash.  0. 
C.  Rep.  205.  In  the  latter  case  the  certificate  was  dated  after  the  assault,  and  stated  that  Mr. 
Feronda,  charge  d'affaires  of  Spain,  had  introduced  the  complainant  as  a  gentleman  attached  to 
the  legation,  and  performing  the  duties  of  secretary  of  legation.  See  further.  United  States  v. 
Ortega,  4  Wash  C.  C.  Rep.  531. 

The  certificate  of  an  American  consul,  residing  in  a  foreign  country,  attesting  the  official  cha- 
racter of  a  person  there,  is  not  evidence ;  because,  as  it  Seems,  it  is  not  within  the  range  of  con- 
sular duties.  Stein  v.  Stein's  Curator,  9  Lou.  Rep.  (by  Curiy)  277,  280,  2S1.  See  also  Las  Cag. 
gas  V.  Larionda's  Syndics,  4  Mart.  Lou.  Rep.  283,  284,  285,  et  seq.;  Church  y.  liubbart,  2 
Cranch,  236,  237,  238,  S.  P. 

Where  the  official  character  of  a  notary  abroad  is  sought  to  be  proved,  a  certificate  under 
the  national  seal  of  the  foreign  country,  attesting  that  the  person  certifying  the  instrument  is  a 
notary  by  regular  appointment,  would  be  evidence.  Semble.  Las  Caggas  v.  Lariouda'a  Syndics, 
supra. 

In  New  Hampsiiire  it  has  been  held  that  the  certificate  of  the  county  clerk  in  New  York, 
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under  the  seal  of  the  county,  is  competent  evidence  to  show  that  an  mdividual,  -who  had  acted 
as  magistrate  in  taking  a  deposition  in  the  latter  state,  was,  in  fact,  a  justice  of  the  peace.  The 
decision  goes  upon  the  ground  that  the  evidence  of  the  due  appointment  of  justices  in  New  York 
is  found  in  the  clerk's  ofBce  of  the  respective  counties,  and  that  the  clerk  of  the  county  in  which 
the  justice  resides,  is  the  proper  certifying  officer  to  these  facts.  Dunlap  v.  Waldo,  6  New  Hamp- 
shire Rep.  450. 

The  certificate  of  an  officer,  by  way  of  attesting  an  independent  fact,  and  not  to  authenticate 
copies,  &c.,  is  hardly  ever  admissible,  unless  rendered  so  by  positive  statutory  enactment.  Accord- 
ingly, the  certificate  of  the  secretary  of  North  Carolina,  that  a  grant  had  not  been  recorded  in 
hia  office,  was  held  in  Tennessee  to  be  no  evidence.  The  business  of  a  keeper  of  records,  say 
the  court,  is  not  to  certify  the  official  order  of  papers  irom  which  official  facts  are  inferred.  The 
general  scope  and  substance  of  the  certificate  might  more  properly  ftimish  matter  for  a  deposi- 
tion. Ayera  v.  Stewart,  1  Overton's  Tenn.  Eep.  221.  On  the  same  principle,  the  certificate  of  a 
clerk,  containing  a  historical  account  of  the  proceedings  of  a  court,  has  been  held  inadmissible ; 
he  should  certify  a  copy. '  Barry's  Lessee  v.  Rhea,  1  Id.  345 ;  Wilcox;  v.  Ray,  1  Hayw.  Rep.  410_ 
So  too  of  the  hke  certificates  to  prove  the  loss  of  papers,  which,  it  is  said,  must  be  shown  in  the 
ordinary  way  of  proving  other  facts.  Robinson  v.  Clifford,  1  Wash.  0.  0.  Rep.  1,  2  ;  Wilcox  v. 
Ray,  1  Hayw.  Rep.  410.  Though  this  is  otherwise  in  Pennsylvania.  See  Ruggles  v.  Alexan. 
der,  2  Rawle,  232. 

In  New  York,  it  is  provided  by  statute  that  when  any  officer,  to  whom  the  legal  custody  of  any 
document  or  paper  shall  belong,  shall  certify  under  his  official  seal  that  he  has  made  dUigent  ex- 
amination in  his  office  for  such  paper,  and  that  it  cannot  be  found,  such  certificate  shall  be  pre- 
sumptive evidence  of  the  facts  so  certified  in  aU  causes,  matters  and  proceedings,  in  the  same 
manner,  and  with  the  like  effect,  as  if  such  offer  had  personally  testified  to  the  same.  2  R.  S. 
652,  §  12. 

The  general  principle  as  to  certificates  of  an  independent  fact  seems  to  have  been  acted  on  in 
Yermont  in  the  following  case :  The  defendant,  in  ejectment,  in  establishing  a  vendue  title  aris- 
ing out  of  the  collection  of  special  taxes,  produced  a  certificate  from  the  clerk  stating  at  what 
sum  the  committee's  account  of  their  expenditure  of  tax,  prior  to  the  sale,  was  allowed.  Held 
inadmissible,  and  that  a  certified  transcript  of  the  record  of  the  account  kept  by  the  clerk,  and 
of  the  allowance  upon  the  same,  was  the  only  legitimate  evidence.  Coit  v.  Wells,  2  Term. 
Rep.  318. 

So,  in  North  Carolina,  where  the  clerk  was  authorized,  by  statute,  to  certify  the  record  of  cer- 
tain bonds,  and  lie  certified  that  "the  folio wii^g,  and  none  other,  were  the  bonds,"  &c. ;  held,  that 
what  the  clerk  had  attested  as  a  record  was  admissible,  but  that  which  he  certified,  not  as  a  rec- 
ord, but  a  fact,  viz :  that  no  other  bonds  were  given,  was  not  evidence,  because  he  did  not  do  it 
officially.  Governor  v.  McAffee,  2  Dev.  15,  18.  Tliis  doctrine  prevails  in  Massachusetts, 
(Oakes  v.  Hill,  14  Pick.  Rep.  442) ;  and,  semble,  in  New  York.  Wolfe  v.  Washburn,  6  Cowen's 
Rep.  261,  265. 

In  Oliio,  where,  in  making  title  under  a  judgment  and  execution,  the  exeoutioj,  as  certified 
by  the  clerk,  varied  from  the  judgment ;  held,  that  though  the  fact  of  such  execution  having  issued 
on  the  judgment  produced,  might  be  shown,  notwithstanding  the  variance,  yet  it  could  not  be 
established  by  the  clerk's  certificate.  His  certificate  is  good  so  far  as  it  relates  to  matter  of  rec- 
ord, or  copies  of  papers  filed  in  his  office.  But  he  cannot  certify  independent  facts  within  his 
knowledge ;  to  prove  such  things  he  should  be  sworn.  Bank  of  the  United  States  v.  White,  1 
Wright's  Rep.  51,  52. 

In  respect  to  the  power  of  authenticating  copies  of  record,  it  has  been  said  to  be  a  general 
priQciple  that  a  public  officer,  whose  duty  it  is  to  keep  the  originals,  may  certify  copies,  and  these 
shall  be  admitted.  See  per  Marshall,  C.  J.,  United  States  v.  Percheman,  7  Peters'  Eep.  63,  85. 
Quere.  These  certificates  we  shall  have  occasion  to  speak  of  hereafter,  under  subsequent  heads, 
and  we  shall  not  notice  them  particularly  here. 

In  general,  where  an  officer  is  not  required  by  law  to  certify  his  doings,  and  he  does  so,  his  cer- 
tificate is  not  evidence.  Hathaway  v.  Goodrich,  6  Verm.  Rep.  65 ;  Stephen  v.  Clements,  2  New 
Hamp.  Rep.  390.  Both  of  these  cases  were  instances  of  certificates  upon  process  by  way  of  re- 
turn, when  no  such  return  was  authorized.  In  those  cases  where  the  law  has  made  it  the  duty 
of  an  officer  to  make  a  return,  and  holds  him  responsible  for  its  truth,  it  is  generally  evidence. 
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This  doctrine  and  the  distinction  adverted  to  will  be  found  recognized  and  illustrated  by  various 
cases  occurring  hereafter,  when  we  come  to  speak  of  the  returns  of  sheriffs  and  other  officers. 

It  is  moreover  another  rule,  that  even  where  an  officer  is  authorized  by  statute  to  certify,  and 
his  certificate  is  rendered  evidence,  the  statute  is  not  to  be  so  construed  as  to  authorize  him  to 
certify  to  what  he  must  necessarily  derive  from  mere  hearsay,  unless  the  legislature  have  so  ex- 
pressly enacted.  See  Johnson  v.  Hooker,  1  Dall.  406,  stated  infra;  also  per  Gibson,  J.,  Stewart 
V.  AlUsou,  6  Serg.  &  Eawle,  324,  329,  ei  seq.  Accordingly,  in  North  Carolina,  where  the  certifi- 
cate of  an  adjutant  general  is  made  evidence  by  statute  of  certain  delinquencies  in  not  making 
returns ;  held,  that  it  was  not  evidence  of  such  delinquencies  as  consisted  in  neglecting  to  make 
returns  to  other  officers,  but  only  of  such  as  related  to  returns  to  be  made  to  himself;  for,  in  re- 
spect to  the  former,  he  could  have  no  official  knowledge,  and  must  rely  entirely  upon  hearsay. 
Governor  v.  Jeffreys,  1  Hawks'  Rep.  20T.    See  Governor  v.  Bell,  3  Murph.  331. 

Upon  the  same  principle,  a  law  of  Congress,  authorizing  transcripts  of  treasury  accounts  to  be 
received  as  evidence,  was  held  to  extend  to  such  accounts  only  as  arose  through  the  direct  offi- 
cial dealings  of  the  department ;  and  an  account  for  moneys  received  by  a  deputy  commissary, 
from  a  deputy  quartermaster,  to  the  use  of  the  United  States,  is  not  within  the  provision.  "An 
account  stated  at  the  treasury  department,"  say  the  court,  "which  does  not  arise  in  the  or- 
dinary mode  of  doing  business  in  that  department,  can  derive  no  additional  validity  from  being  cer- 
tified under  the  act  of  Congress.  Such  a  statement  can  only  be  regarded  as  establishing  items 
for  moneys  disbursed  through  the  ordinary  channels  of  the  department,  where  the  transactions 
are  shown  by  the  books.  In  these  oases,  the  officers  may  weU  certify,  for  they  must  have  offi- 
cial knowledge  of  the  facts  certified.  But  where  moneys  come  into  the  hands  of  an  indi- 
vidual, as  is  the  case  under  consideration,  the  books  of  the  treasury  do  not  exhibit  the  facts, 
nor  can  they  be  officially  known  to  the  officers  of  the  department.  In  this  case,  therefore,  the 
claim  must  be  established,  not  by  the  treasury  statement,  but  by  the  evidence  on  which  that 
statement  was  made."     United  States  v.  Buford,  3  Peters'  Rep.  12,  29. 

And  where  an  officer's  certificate  is  made  evidence,  by  statute,  of  certain  facts,  he  cannot  ex- 
tend its  effect  to  others,  by  incorporating  them  with  those  to  which  he  is  authorized  to  certify. 
Accordingly,  in  North  Carolina,  under  the  statute  above  referred  to,  in  an  action  brought  to  re- 
cover a  penalty  imposed  upon  a  militia  officer  for  delinquency  in  not  making  a  return :  held,  that 
the  adjutant  general's  certificate  could  not  reach  beyond  the  fact  of  the  delinquency,  and  though 
he  had  also  certified  that  the  defendant  was  an  officer,  yet  the  court  decided  that  the  certificate 
was  no  evidence  of  this,  but  that  it  must  be  proved  independently.  Governor  v.  BeU,  3  Murph. 
Rep.  331.  So,  though  the  certificate  of  the  inspector  of  ashes,  in  the  city  of  New  York,  is  made 
presumptive  evidence  by  statute  (1  R.  S.  548,  §§  66,  67),  of  the  facts  contained  in  it,  yet  this 
must  be  understood  in  reference  to  those  facts  to  which  the  statute  has  authorized  him  to  certify, 
viz :  the  fact  of  inspection,  the  quality,  weight,  tare,  crustings,  scrapings,  &c.  These  he  may  cer- 
tify ;  but  not  as  to  the  title.  In  respect  to  the  latter,  he  has  no  power  to  certify,  and  his  certifi- 
cate will  not  be  regarded  as  evidence  on  questions  relating  to  it.  WUliams  v.  Merle,  11  Wend. 
80,  82.  See  Governor  v.  McAffee,  2  Dev.  15,  18,  stated  sv^ra.  In  such  oases,  the  certificate  is 
not  to  be  rejected  altogether,  but  such  parts  as  are  pertinent  and  official  may  be  read.  Thus,  in 
an  action  on  a  bond  in  Pennsylvania,  a,  certificate  of  an  officer  was  introduced,  which,  by  the 
local  law,  was  competent  evidence  of  payment,  but  which  also  stated  that  a  tender  had  been 
made  to  the  plaintiff  in  the  suit,  in  the  presence  of  H.  and  R.,  and  that  he  had  refused  to  re- 
ceive it ;  M'Kean,  C.  J.,  delivering  the  opinion,  said :  "  "We  certainly  should  not  permit  Mr.  S. 
(the  certifying  officer),  if  he  were  here  present,  to  swear  that  he  was  told  that  such  persons  were 
present  at  the  tender :  but  the  question  is,  whether,  having  certified  what  he  ought  not  to  cer- 
tify, the  whole  ought  to  be  rejected.  We  think  it  ought  not.  The  paper  should  be  admitted  to 
prove  that  payment  was  made  agreeably  to  the  act  of  assembly,  at  the  time  mentioned.  All  the 
rest  may  be  struck  out ;  or  indeed,  only  so  much  as  goes  to  that  point  he  read  and  admitted  to 
be  proved."  He  accordingly  read  to  the  jury  so  much  as  related  to  the  receipt,  and  suppressed 
the  rest.    Johnson  v.  Hocker,  1  Dall.  406.    See  Wolfe  v.  Washburn,  6  Cowen's  Rep.  265. 

Certificates  are  to  be  confined,  in  their  operation  and  effect,  to  the  special  purposes  contemplated  by 
the  law  authorizing  them.  Accordingly,  in  New  Jersey,  a  certificate  of  surveyors  of  highways,  or 
in  the  New  York  phrase,  "  fence  viewers,"  adjudging  where  the  parties  therein  mentioned  should 
set  their  partition  fence,  is  not  admissible  evidence  on  the  question  of  title.    The  order  of  the 
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surveyors  is  intended  by  statute  for  fixing  the  place  of  a  temporary  partition  fence,  until  tlie 
place  shall  be  legally  settled,  and  to  enable  the  party  making  the  fence  to  recover  from  the  other 
his  just  proportion  of  the  expense.     Corlis  v.  Little,  1  Green's  Rep.  229. 

The  certificate  must  be  by  the  proper  oflacer.  The  certificate  of  Mr.  Nourse,  register  of  the 
treasury  department  of  the  general  government,  under  his  hand,  was  offered  to  show  that  cer- 
tain receipts,  copies  whereof  were  annexed,  were  on  file  in  his  ofBce.  This  was  accompanied  by 
the  certificate  of  the  secretary  of  the  treasury,  under  the  seal  of  the  department,  that  Mr.  N.  was 
register;  yet  held,  not  evidence;  for  though  the  register  might  have  the  custody  of  the  papers, 
yet  he  is  not  authorized  by  law  to  certify  them.  Bleecker  v.  Bond,  3  Wash.  0.  C.  Rep.  629.  The 
certificate  should,  in  general,  be  by  the  officer  who  has,  at  the  time,  the  legal  custody  of  the  evi- 
dence. Thus,  to  prove  certain  passengers,  imported  by  the  defendants  into  Pennsylvania,  to  be 
convicts,  and  to  have  undergone  punishment  in  the  Spiel-House  of  Hamburgh,  in  Germany,  a 
written  report  was  returned  with  a  commission  issued  hi  the  cause,  containing  a  hst  of  the  con- 
victs in  the  Spiel-House,  which  report  appeared  to  have  been  signed  by  the  late  directors  of  the 
Spiel-House.  The  court  considered  the  paper  as  not  competent  evidence.  "  It  is  not,"  said 
they,  "  an  official  paper  certified  by  the  proper  officers,  who  at  the  time  had  the  custody  of  the 
Spiel-House  or  of  the  books.  They  style  themselves  tofc  directors."  Jones  q.  t.  v.  Ross,  2  Dall.  E.  143. 

"We  had  occasion  to  observe  (ante,  note  107,  Vol.  I),  that  all  certificates,  receipts,  accounts 
stated,  or  other  papers,  framed  by  private  persons,  stood  upon  the  footing  of  mere  naked  hear- 
say, and  that  they  were  never  allowed  to  possess  any  intrinsic  force  as  evidence  against  third 
persons.  This  principle  was  directly  held  in  two  recent  cases  in  Pennsylvania,  in  one  of  which 
it  was  decided,  that  a  certificate  of  a  third  person,  of  the  amount  of  a  debt  due  by  him  to  the 
defendant,  could  not  be  received  to  affect  the  rights  of  the  plaintiff  (Paull  v.  Mackey,  3  Watts' 
Rep.  110,  124);  and  in  the  other,  that  a  schoolmaster's  receipt  was  no  evidence  of  payment 
against  any  one  but  himself.  Enghsh  v.  Hannah,  4  Id.  424.  See  also  S.  P.,  Cuibush  v.  Gilbert, 
4  Serg.  &  Kawle,  551,  555,  556.  So  the  certificate  of  an  attorney,  to  prove  that  a  judgment  had 
been  obtained  on  certain  notes,  was  held  inadmissible.  Tuthill  v.  Davis,  20  John.  Rep.  285.  A 
nrmiber  of  cases,  standing  on  the  same  principle,  will  be  found  ante,  note  78. 

Certain  receipts  of  public  officers  have  made  an  exception.  In  Louisiana,  the  receipt  of  the 
receiver  of  public  moneys,  for  government  lands,  has  often  been  held  sufficient  to  show  that  the 
title  is  out  of  the  government.  Newport  v.  Cooper,  10  Lou.  Rep.  (Curry)  155.  ShnUar  receipts 
are  admitted  in  Pennsylvania,  but  their  extent  and  force  in  evidence  we  are  uuable  precisely  to 
ascertain.  See  Goddard  v.  Glodinger,  5  Watts'  Rep.  209,  219,  and  the  cases  cited  at  the  latter 
page ;  also,  Cluggage's  Leasee  v.  Swan,  4  Binn.  Rep.  150.  Where  land  has  been  sold  for  taxes, 
a  receipt  of  the  treasurer  for  the  surplus  bond  required  of  the  purchaser  by  the  act  of  assembly, 
is  evidence,  in  favor  of  the  purchaser,  of  the  fact  that  such  bond  had  been  executed  and  delivered. 
Pager  v.  Campbell,  5  Watts'  Rep.  287.  Payment  for  land,  made  to  tlie  officers  of  the  land  office, 
may  be  proved  in  that  state  by  the  officer's  receipt.  On  the  same  principle,  it  has  been  usual  to 
admit  the  receipts  or  certificates  of  deputy  surveyors  for  their  fees  and  expenses  of  survey.  But 
a  certificate  of  the  latter  kind,  given  after  the  deputy  had  ceased  to  hold  the  office,  attesting  the 
fact  of  his  having  received  the  fees,  &c.,  at  a  previous  time,  and  not  at  the  time  the  money  was 
paid,  is  not  evidence  to  affect  third  persons.  Cluggage's  Lessee  v.  Swan,  4  Binn.  Rep.  150.  See 
ante,  note  102. 

In  respect  to  foreign  certificates,  they  have  occasionally  been  admitted,  as  well  as  rejected, 
upon  grounds  from  which  it  is  difficult  to  deduce  any  rules  of  a  very  general  nature.  Where  it 
is  probable  that  the  officer  of  another  country  would  not  make  a  deposition,  his  certificate  has 
been  received.  Thus,  to  prove  that  the  governor  of  the  island  of  St.  Thomas  refused  a  captain's 
petition  for  leave  to  take  away  the  cargo  of  a  vessel,  the  governor's  certificate,  given  at  the  time 
of  the  petition,  was  offered ;  it  was  not  under  seal,  but  was  proved  to  be  in  his  handwriting,  and 
the  court  admitted  it,  saying:  "The  certificate  is  of  an  official  act,  given  at  the  time,  by  which 
it  appears  the  captain  petitioned  for  leave  to  take  away  the  cargo,  which  the  governor  refused. 
We  know  no  way  by  which  that  fact  could  be  better  proved  than  by  this  certificate,  unless  the 
deposition  of  the  governor  had  been  taken,  which  it  is  not  to  be  supposed  he  would  have  con- 
sented to  give.  This  is  very  different  from  evidence  of  matters  not  official,  in  which  latter  ca.so 
such  certificate  could  not  be  admitted."  United  States  v.  Mitchell,  3  Wash.  C.  C.  Rep.  95,  96. 
In  another  case,  the  'certificate  of  the  collector  of  Havana  was  offered ;  it  was  under  his  official 
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seal,  and  stated  the  arrival  of  a  certain  ship  at  that  place  for  the  purpose  of  watering ;  that,  to 
effect  this  object,  the  captain  was  obliged  to  present  himself  to  the  intendent-general  of  the  royal 
armies  and  treasury,  by  whom  the  ship's  cargo  was  decreed  to  be  sold,  on  account  of  the  scarcity, 
at  that  place,  of  the  articles  of  which  it  consisted.  It  appeared  that  the  collector  was  authorized 
to  grant  such  a  certificate,  by  a  local  law  of  Cuba,  and  indeed  that  he  alone  could  do  so ;  but  the 
court  denied  that  it  was  evidence.  "  We  admit,"  say  they,  "  it  is  an  authentic  instrument ;  but 
still  it  is  only  an  ex  parte  certificate  of  a  fact,  which  the  officer  was  authorized  to  certify.  But  it 
is  not  the  best  evidence  which  the  case  admits  of,  because  the  deposition  of  the  officer  might 
have  been  taken ;  and  it  was  important  for  the  defendant  to  have  had  the  privilege  of  cross- 
examining,  particularly  for  the  purpose  of  eliciting  the  true  cause  of  the  order  of  sale."  Wood  v. 
Pleasants,  3  Wash.  C.  C,  Rep.  201,  203.  Washington,  J.,  added,  that  although  it  appeared  that 
the  Spanish  verb,  which  in  this  certificate  was  translated  "decreed,"  means  also  "ordered, 
resolved,  determined,"  and  does  not  necessarily  imply  that  it  was  in  writing;  yet  that  the 
decrees  of  every  civilized  country,  in  respect  to  the  sale  or  disposition  of  property,  ought  to  be 
presumed  written  until  the  contrary  appears.  If,  he  said,  it  had  appeared  that  the  decree  was 
not  in  \vriting,  evidence  of  its  purport,  taken  in  a  proper  manner,  might  be  received ;  or  if  it  had 
appeared  that  the  officer  who  gave  tlie  certificate  would  not  be  permitted,  by  the  government  of 
Havana,  to  give  a  deposition,  inferior  evidence,  in  that  case,  might  be  received.  Id.  p.  203. 
Peters,  X,  gave  no  opinion  on  the  last  point,  and  doubted  whether  the  decree  should  be  presumed 
in  writing. 

The  following  miscellaneous  cases  relate  to  certificates  under  various  local  regulations,  with 
some  of  which  we  are  unacquainted.  They  are  introduced  here,  because  they  do  not  seem  to 
range  very  properly  under  any  subsequent  head  of  this  volume. 

Sheriff's  certificate  of  sale. — In  New  York,  the  sheriff  or  officer  making  sale  of  real  estate  by 
virtue  of  an  execution,  is  required  by  statute  to  make  out  and  subscribe  duplicate  certificates  of 
such  sale,  containing — 1.  A  particular  description  of  the  premises  sold.  2.  The  price  bid  for  each 
distinct  lot  or  parcel.  3.  The  whole  consideration  money  paid.  And,  4.  The  time  when  such 
sale  will  become  absolute,  and  the  purchaser  be  entitled  to  a  conveyance  pursuant  to  law.  2 
R.  S.  310,  §  42.  One  of  such  certificates,  within  ten  days  after  such  sale,  is  to  be  filed  in  the 
office  of  the  clerk  of  the  county,  and  the  other  is  to  be  dehvered  to  .the  purchaser.  If  there  be 
two  or  more  purchasers,  a  certificate  is  to  be  delivered  to  each  (Id.  §  43),  and  the  original  certifi. 
cate,  on  being  proved  or  acknowledged  in  the  way  required  by  law  to  entitle  deeds  to  be  recorded, 
or  a  copy  of  such  origiaal,  duly  certified  by  the  clerk  in  whose  office  such  original  is  filed,  is  de- 
clared presumptive  evidence  of  the  facts  therein  contained.  Id.  §  44.  The  force  of  this  certifi- 
cate, as  evidence,  came  under  consideration  in  a  recent  case  before  the  chancellor.  A  question 
was  raised,  whether  the  farm  was  put  up  for  sale  on  condition  that  the  prior  incumbrancers  were 
to  be  paid  out  of  the  purchase  money.  The  deputy  who  sold  the  property,  swore  he  thought  J. 
Gale  (the  purchaser  and  one  of  the  defendants)  supposed,  at  the  time  of  the  purchase,  that  prior 
incumbrances  were  to  be  deducted  from  the  amount  bid.  The  certificate,  filed  pursuant  to  the 
statute,  was  made  a  part  of  the  proofs  in  the  case ;  and  the  chancellor  said,  that,  under  the  cir- 
cumstances, it  amounted  to  conclusive  evidence  to  show  that,  at  the  time  of  the  sale,  the  property 
was  not  put  up  and  sold  on  the  condition  pretended,  inasmuch  as  the  certificate  was  given  for 
the  entire  amount  bid,  leaving  prior  incumbrances  a  lien  upon  the  premises,  to  be  paid  by  any 
creditor  who  might  wish  to  redeem  in  addition  to  the  amount  of  the  purchase  money.  "  The 
giving  such  a  certificate,"  he  justly  said,  "  would  be  a  fraud  upon  creditors  having  a  right  to 
redeem,  if  the  sherifi"  did  in  fact  sell  the  property  upon  the  condition  of  having  prior  incum- 
brances paid  out  of  the  purchase  money.  The  certificate  is  the  only  legal  evidence  which  has 
been  given  in  the  present  case,  as  to  the  terms  of  the  sale  or  the  amount  of  the  bid ;  and  the 
Bherifi''s  present  supposition,  as  to  what  the  purchaser  then  thought,  cannot  now  be  received  to 
falsify  his  official  certificate,  given  at  the  time  of  the  sale."  Bartlett  v.  Gale,  4  Paige,  603,  508,  509. 
*  *  The  New  York  Revised  Statutes  (1  R.  3.  397,  §  82,  2d  ed.)  make  certain  official  convey- 
ances conclusive  evidence  of  the  regularity  of  the  tax  sales  in  pursuance  of  which  they  are 
executed.  In  Varick  v.  Talman  (2  Barb.  Ch.  K.  113),  it  was  held,  that  such  a  conveyance  was 
not  evidence  that  the  preliminary  steps  required  hy  law,  to  give  the  comptroller  of  the  state 
power  to  sell,  had  been  complied  with.  And  see  the  authorities  there  cited.  See  also.  Doughty 
V.  Hope,  3  Denio,  598;  and  the  same  case,  in  the  Court  of  Appeals,  1  Comstock's  R.  T9.  *  * 

Vol.  II.  17 


258  Of  the  Admissibility  and  Effect  [CH.  i, 

(Where  the  statute  makes  the  comptroller's  deed  presumptiTS  evideiioe  of  the  regularity  of  preyious 
proceedings,  the  court  is  bound  to  give  it  that  effect.    Hand  v.  Ballon,  2  Kernan,  541 ;  1  Seld.  366.) 

In  Illinois,  a  sheriff's  oertrfioate  of  the  sale  of  real  estate  is  no  evidence  of  title  in  the  pur^ 
chaser  without  producing  the  judgment. ,   Curtis  y.  Swearingen,  Breese,  160. 

Certifioate  of  sale  of  a  vessel — ^In  Louisiana,  the  certificate  of  a  parish  judge,  who,  in  his  capacity 
of  auctioneer,  had  sold  a  vessel  which  had  been  stranded  and  protested,  was  held  good  evidence 
of  the  mere  fact  of  sale,  but  not  of  the  circumstances  which  authorized  the  sale.  Peck  v.  Gale, 
3  MUl.  liou.  Rep.  320,  325. 

Ceriificates  of  register  of  the  lamd  offlce.-^la  Illinois,  the  certificate  of  the  registers  of  the  respec- 
tive land  offices  are  not  evidence  jper  se;  they  have  no  pubhc  seal  to  authenticate  their  signar 
tures,  and  their  handwriting  must  be  proved;  for  the  court  wUl  not  officially  recognize  such 
signatures.    Tail  v.  Goodtitle,  Breese,  156. 

GerUficaiie  of  commissioners  of  forfeiiwes, — ^In  New  York,  the  certificate  of  the  commissionera 
of  forfeitures,  made  pursuant  to  the  26th  section  of  the  act  of  May  12,  1184  (Laws  N.  T 
feeenl.  ed.  139),  is  not  evidence  of  title;  nor  is  it  evidence  from  which  the  delivery  of  a  deed  by 
the  commissioners  can  be  presumed.    Jackson  v.  Miller,  6  Cow.  Eep.  751. 

Certificate  of  a  deed  having  ieen  recorded.—ln  Massachusetts,  the  certificate  of  a  recording  officer, 
on  the  back  of  a  deed,  attesting,  the  fact  of  its  having  been  recorded,  is  only  prvma  facie  evidence, 
and  may  be  contradicted.  Hastings  v.  The  Blue  TTiH  Turnpike  Corporation,  9  Pick.  80.  See 
post,  as  to  "  proof  of  deeds,  agreements,  &c." 

Certificate  of  cancelation  of  a  mortgage. — In  Louisiana,  the  certificate  of  the  recorder  of  mort- 
gages is  prima  facie  evidence  of  the  facts  expressed  in  it  respecting  the  canoehng  of  a  mortgages. 
It  may  be  contradicted,  but  it  is  not  sufficient  to  destroy  its  effect  to  show  that  it  was  granted  on 
irregular  testimony ;  it  must  be  shown  positively  false  in  point  of  fact.  Lafarge  v.  Morgan,  11 
^art.  Lou.  Rep.  462,  535,  526,  521. 

Certificate  of  surveyor  of  highways. — In  New  Hampshire,  the  certificate  of  a  surveyor  of  high- 
ways, of  his  doings  upon  his  warrant,  are  not  evidence  in  his  favor.  The  reason  given  is,  that 
his  warrant  is  not  returnable  process.  The  law  has  not  made  it  his  duty  to  certify  his  proceed- 
ings upon  it,  nor  is  he  in  any  wise  rendered  responsible  for  the  truth  of  any  return  he  may  make. 
Davis.  V.  Clements,  2  New  Hampshire  Rep.  390.. 

Geriifiicate  of  election,  of  the  irusiees  of  a  religious  society. — In  New  York,  the  act  in  relation  to 
the  incorporation  of  religious  societies,  directs  that  the  inspectors,  or  presiding  officers,  "shall 
immediately"  after  the  election  of  trustees,  "certify  under  their  hands  and  seals,  the  names  of 
the  persons  elected,"  &o.  3  E.  S.  201  (ed.  of  1836),  §  3.  A  certificate  under  this  section  has 
been  held  evidence  of  the  validity  of  the  election  of  trustees,  though  the  same  was  made  some 
months  after  the  election,  and  though  two  others  like  it,  respecting  the  same  election,  had  been 
made  by  the  inspectors  before.  "  The  statute,"  say  the  court,  "  is  directory  to  the  presiding  offi- 
cers, to  certify  the  result  immediately ;  but  should  they  refuse  or  neglect  to  do  so,  the  church  is 
not  to  be  without,  officers ;  the  votes  of  the  members  cannot  thus  be  rendered  ineffectual."  The 
People  V.  Peck,  11  Wend.  604,  611. 

Gertifkaie  of  a  coUector  of  taxes. — In  Vermont,  a  collector  of  taxes  cannot  make  his  certificate 
on  the  rate-bill  or  warrant,  evidence  in  his  favor.  He  is  not  a  certifying  officer  in  this  respect, 
nor  is  his  rate-bid  returnable  process.    Hathaway  v.  Goodrich,  5  Term.  Eep.  65. 

Certificate  under  iitspeclion  laws. — ^In  New  York,  an  inspector's  mark,  or  certificate,  under  2  E. 
L.  340,  providing  for  the  inspection  of  sole  leather,  is  not  conclusive  evidence  as  to  the  quality  of 
the  leather;  but  it  may  be  shown,  by  witnesses,  to  be  of  a  quality  different  from  that  denoted 
by  the  stamp.  So  held,  in  an  action  on  a  contract  to  deliver  sole  leather,  where  tlie  defendant 
relied  upon  a  tender,  and  the  question  was  as  to  the  quality  of  the  leather  tendered.  Clintsman 
v.  Northrop,  8  Cow.  Eep.  45.  As  to  a  certifioate  of  inspector  of  ashes,  in  New  York,  wheB 
evidence,  and  of  what  facts,  see  WiUiams  v.  Merle,  11  "Wend  80,  82,  stated  supra. 

Ce7'Uficate  as  to  completion  of  drawing  lottery  iickels. — In  Pennsylvania,  the  certificate  of  the 
commissioners  superintending  the  drawing  of  lottery  tickets,  under  the  act  of  4th  April,  1198, 
has  been  held  evidence  of  the  time  when  the  drawing  was  finished,  but  not  conclusive.  NeUson 
V.  Mott,  2  Binn.  Eep.  301,  306,  301. 

Certificate  of  a  justice  of  the  peace. — In  Louisiana,  the  courts  recognize  the  capacity  of  justices 
of  the  difierent  parishes,  appointed  by  the  governor  with  the  approbation  of  the  senate.    And  an 
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authorized  certificate  of  one  of  them  wfll  not  be  rejected,  because  in  the  date  of  it  he  omitted  to 
state  of  what  particular  pariah  he  was  a  justice.  Despeau  T.  Swindler,  3  Mart.  Lou.  Rep.  (N.  S.) 
TOS.    So  held,  as  to  a  justice's  jurat  to  an  afiBdavit.    Id. 

In  New  Tork,  in  an  action  under  the  old  law  for  regulating  highways  (2  R.  L.  277),  brought 
to  recover  the  penalty  imposed  for  an  encroachment,  the  certificate  of  the  jury  finding  the 
encroachment  under  the  26th  section,  was  held  conclusive  evidence  of  the  fact  that  such  encroach- 
ment existed.  Bronson  v.  Mann,  13  Johns.  Rep.  460.  See  Fleet  v.  Youngs,  7  Wend.  291, 
300;  Pugsley  v.  Anderson,  3  Wend.  468,  470.  So  also,  doubtless,  with  regard  to  the  like 
certificates  under  1  R.  8.  522,  §  107. 

These,  and  the  like  certificates,  it  wiU  be  seen  at  once,  partake  of  a  judicial  character,  and 
their  eflFect,  as  well  as  admissibility,  are  frequently  determined  by  reference  to  proceedings  of. 
that  nature.    The  following  cases  belonging  to  this  class  may  as  well  be  noticed  here. 

In  Swan's  Lessee  v.  Hughes  (1  Wash.  0.  C.  Kep.  216),  it  was  held,  in  the  United  States 
Circuit  Court  in  Pennsylvania,  that  the  certificate  of  the  commissioners  of  Virginia,,  appointed 
under  a  law  of  that  state  to  adjust  the  claims  for  settlement  and  pre-emption  rights  to  lands, 
having  been  obtained  by  S.,  ex  parte,  without  notice  to  M.,  was  not  evidence  in  favor  of  the 
former  against  the  latter,  to  establish  S.'s  prior  settlement.  "  If  M.  had  been  before  the  commis- 
sioners," say  the  court,  "it  would  have  been  otherwise." 

An  officer  authorized  to  ascertain  and  certify  certain  facts,  is  confined  to  the  power  given  him, 
and  if  he  certifies  to  such  facts,  and  others  beyond  the  power  conferred  upon  him,  his  certificate, 
so  far  as  the  excess  is  concerned,  will  be  regarded  as  nuU  and  void.  See  the  cases  cited  amie, 
in  this  note,  particularly  Williams  v.  Merle,  11  Wend.  80,  82. 

In  Massachusetts,  the  certificates  of  the  two  justices  of  the  peace  under  the  Poor  Debtor  Act, 
that  the  return  of  the  notification  to  creditors  was  according  to  law,  is  conclusive  as  to  that  fact; 
if  the  justices  had  power  to  act.  The  statute  renders  it  the  duty  of  the  justices  to  examine  the 
return,  and  their  certificate  is  treated  as  an  adjudication,  which  may  not  be  controverted,  save 
for  lack  of  jurisdiction.    Haskell  v.  Haven,  3  Pick.  Bep.  404. 

The  principle  was  applied  to  a  certificate  of  a  justice  and  two  freeholders,  under  the  North 
Carolina  statutes  relating  to  damages  done  by  cattle,  the  duties  of  which  officers  seem  analogous 
to  those  of  the  New  York  fence  viewers.    Nelson  v.  Stewart,  2  Murph.  Rep.  298. 

The  certificate  of  a  magistrate  under  the  United  States  constitution  and  law  of  Congressj  that 
a  black  man  is  the  slave  of  the  one  claiming  him,  is  conclusive,  in  de  homme  rephgiamdo,  that  he 
is  such  slave  according  to  the  lawS'  of  the  state  where  his  alleged  owner  resides.  Jackson  v. 
Martin,  12  Wend.  311,  328,  329.     See  Fanny  v.  Montgomery,  Breese's  Rep.  188. 

The  certificate  of  a  judge  and  justice,  that  the  principal  ought  to  be  discharged  from  the  jail 
limits,  no  defect  of  jurisdiction  appearing  on  its  feoe,  is  a  conclusive  defence  in  an  action  against 
the  sherifl^  or  on  the  jail  bond,  for  an  escape.     Thornton  v.  Robinson,  Brayt.  199,  200. 

In  an  action  for  an  escape  in  granting  the  jail  liberties,  on  taking  sureties  certified  to  be-  com- 
petent by  two  justices,  their  certificate  is  a  conclusive  protection  to  the  jailor,  being  a  judicial  act. 
FuUerton  v.  Harris,  8  GreenL  393,  397. 

The  same  principle  was  applied  to  proceedings  under  the  United  States  statute  for  naturalizing 
a  foreigner.  Spratt  v.  Spratt,  4  Pet.  393.  The  certificate  of  naturalization  was  held  conclusive, 
in  ejectment,  as  to  title  depending  on  the  fact  of  naturalization.  Id.  See  the  certificate  at  length. 
Id.  397,  398.    But  see  Vaux  v.  Nesbit,  1  M'Cord's  Ch.  Rep.  370,  371. 

A  certificate  of  adjudication  founded  upon  legal  evidence,  which  is  set  out,  is  entitled  to  more 
credit,  it  would  seem,  than  one  granted  without  such  means  of  ascertaining  the  truth.  And,  in- 
dependent of  any  statute  declaration  on  the  subject,  a  certificate  of  mere  matter  of  opinion;  would 
not  be  evidence.    See  per  Ford,  J.,  in  Corlis  v.  Little,  1  Green's  Bep.  232. 

In  Louisiana,  it  is  said,  that  with  regard  to  "cases  of  protested  bills  of  exchange,  the  certifi- 
cate of  a  foreign  notary  public,  authenticated  by  his  seal  of  office,  is  received  in  the  courts  of  the 
United  States  as  full  proof  of  the  drawer's  refusal  to  accept  or  pay  the  bill ;  and  according  to  the 
commercial  law  of  England,  when  a  notary  public  resides  in  the  place  to  which  it  is  sent,  no  other 
evidence  will  be  received  of  that  fact,  in  a  contest  relating  to  a  foreign  biU.  This  is,  perhaps, 
allowed  for  the  benefit  of  commerce ;  as  delays  necessary  to  obtain  authenticity  to  the  protest, 
under  the  great  seal  of  the  nation,  may  be  considered  as  incompatible  with  the  dispatch  required 
in  aid  of  fair  and  profitable  commerce.    It  might  be  further  remarked,  that  this  evidence  is  never 
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offered  to  prove  the  main  fact  in  the  case,  which  is  always  the  signature  of  the  drawer  and  in- 
doraerg.  Whatever  may  be  the  reason  for  it,  it  is  in  such  case  an  established  rule  of  evidence ; 
but  we  believe  it  does  not  extend  further."  Las  Caggas  v.  Larionda's  Syndics,  4  Mart.  Lou.  Rep. 
283,  285,  286.  These  notarial  acts,  done  in  a  foreign  state,  are  admitted  as  evidence  in  aid  of 
commerce,  and  their  authenticity  rests  solely  on  commercial  law.  Phillips  v.  Flint,  3  Mill.  Lou. 
Eep.  146,  per  Matthews,  J. 

So,  also,  it  has  been  said  in  Maryland,  that  "  a  notary  public,  except  in  those  cases  where  a 
protest  by  the  lex  mercaioria,  as  in  cases  of  foreign  bills,  or  by  statute,  has  no  authority  to  take 
a  protest.  The  point  of  view  in  which  the  authority  of  this  officer  is  to  be  considered  generally, 
relales  to  those  commercial  transactions  occurring  in  one  country,  which  are  to  be  proved  in  an- 
other, or  in  which  foreigners  are  interested ;  and  the  office  derives  its  existence  from  the  courtesy 
of  one  nation  to  another ;  and  where  he  is  to  do  certain  acts  by  statute,  the  authority  is  Umited 
to  its  designated,  object.  Per  Earle,  J.,  Patterson  v.  Maryland  Ins.  Co.,  3  Har.  &  John,  n,  1i. 
But  with  respect  to  bills  of  exchange,  a  foreign  protest  is  evidence  in  that  state.  And  held, 
there,  "that  the  minutes  of  the  proceedings  of  a  foreign  notary  public,  are  to  be  considered  as 
records  under  the  courtesy  of  nations ;  and  that  a  copy,  under  the  hand  and  notarial  seal  of  the 
notary,  is  sufficient  evidence  of  the  protest  of  a  foreign  bill  of  exchange  for  non-acceptance.'' 
Bryden  v.  Taylor,  2  Harr.  &  John.  396,  399,  402.  (But  not  of  a  promissory  note.  Kirtland  v. 
Wanzer  et  al.,  2  Duer  E.  278.) 

But  in  Virginia,  held  that  a  copy  of  a  protest,  certified  by  a  notary  of  Liverpool  to  be  a 
true  copy  of  a  London  notary's  protest,  was  not  evidence.  Pitzhugh  v.  Love's  Ex'r,  6  CaU, 
6,  9,  10,  11. 

A  foreign  protest  of  a  biU  of  exchange,  is  evidence,  without  proof  of  the  signature  of  the  no- 
tary or  other  officer  who  signed  it  (Canue  v.  Sagory,  4  Mart.  Lou.  Eep.  81),  or  of  his  capa- 
city as  such.  Those  notarial  acts  may  be  considered  as  an  exception  to  the  general  rule,  that 
the  acts  of  a  person  assuming  power  as  an  officer  of  a  foreign  state,  when  contested  in  a  court  of 
justice,  can  have  no  weight  until  his  capacity  be  proven.  Phillips  v.  Flint,  3  Mill.  Lou.  Bep. 
146,  149,  per  Matthews,  J. 

That  a  notary's  certificate  is,  in  general,  only  evidence  of  such  acts  as  he  does  under  the  lex 
mercaioria,  has  been  recognized  in  several  cases.  Accordingly,  a  deed  of  partition,  made  and 
acknowledged  in  Alabama,  before  a  notary,  was  held  not  proved,  in  Louisiana,  by  such  acknowl- 
edgment. Phillips  V.  Flint,  3  Mill.  Lou.  Rep.  146,  148,  149.  And  see  Id.  151,  S.  P.  In  Eng- 
land, the  certificate  of  an  American  notary,  under  his  seal,  of  the  fact  of  a  power  of  attorney 
having  been  executed  in  his  presence,  which  certificate  was  verified  by  the  British  consul,  has 
been  held  no  evidence  of  the  due  execution  of  the  power.  There  was  a  subscribing  witness  to 
the  power,  and  the  court  say,  "  Probably,  in  a  court  of  civil  law,  the  notarial  certificate  would 
be  sufficient ;  but  in  a  court  of  common  law,  we  can  only  act  upon  the  affidavit  of  the  subscrib- 
ing witness.  We  know  of  no  instance  in  which  the  court  have  dispensed  with  such  evidence  of 
the  execution  of  such  an  instrument."  Ex  parte  Church  et  al.,  1  Dowl.  &  Ryl.  324.  See  also, 
S.  P.,  Las  Caggas  v.  Larionda's  Syndics,  4  Mart.  Lou.  Rep.  283,  284,  ei  seq. 

In  Maryland,  it  has  been  held  also,  that  the  protest  of  the  master  of  a  vessel,  made  before  a 
notary  is  not  evidence.  Patterson  v.  Maryland  Ins.  Co.,  3  Harr.  &,  John.  71.  See  the  dissenting 
opinion  of  Chase,  C.  J.,  Id.  75,  76.  As  to  protests  of  captains  of  vessels,  see  post,  Vol.  Ill,  of 
the  text,  and  notes. 

We  spoke,  ante,  note  107  to  Vol.  I,  et  seq.,  of  the  admissibility  of  the  entries  of  notaries,  in 
order  to  prove  their  acts  in  demanding  payment,  and  giving  notice  of  non-payment,  upon  promis- 
sory notes.  It  was  there  mentioned  that  several  of  the  states  had  passed  statutes  regulating  do- 
mestic notarial  evidence.  Pennsylvania  may  be  named  as  one  of  them,  in  addition  to  those  there 
alluded  to.  See  Stewart  v.  Allison,  6  Serg.  &  Rawle,  324.  But  the  protest  of  a  notary,  a  stock- 
holder in  the  bank  which  is  a  party  to  the  suit,  is  there  held  incompetent  evidence  to  charge  an 
indorser.  Bank  v.  Porter,  2  Watts'  Eep.  141.  The  court  go  upon  the  ground,  that  the  protest 
of  a  notary  is  his  deposition  to  the  truth  of  the  facts  contained  in  it ;  and  his  position  in  the  cause 
is  that  of  a  witness  deposing  under  the  sanction  of  an  official  oath,  to  which  no  temporal  penalty 
is  annexed.  And  they  say :  "  Can  it  be  supposed  that  the  legislature  intended  to  make  him 
competent,  when  he  would  not  be  heard  under  the  sanction  of  a  judicial  oath,  for  the  violation  of 
which  he  would  be  exposed  to  the  pains  and  penalties  of  perjury  ?    The  danger  to  be  appro- 
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hended  from  such  competency  would  be  imminent,  as  the  defendant,  being  seldom  able,  from  the 
nature  and  circumstances  of  the  case,  to  disprove  the  protest  but  by  the  notary  himself,  would  have 
no  other  resource  than  the  testimony  of  a  witness  not  only  interested  against  him,  but  substan- 
tially a  party  to  the  cause."  Id.  The  statute  of  New  Tork  on  this  subject  is  stated  ante,  note 
ITO.  Louisiana,  it  seems,  has  a  statute  relating  to  protests  as  evidence.  See  Gale  v.  Kemper's 
Heirs,  10  Lou.  Rep.  (Curry)  205,  206,  et  seq. 

The  reader  wUl  find  .the  mode  of  proving  an  insolvent  discharge  in  England  adverted  to,  ante, 
of  the  text.  It  is  there  seen  that  a  discharge  is  not  provable  by  parol,  nor  by  the  acknowledg- 
ment of  the  party  against  whom  it  is  sought  to  be  used ;  the  proceedings  ought  to  be  produced. 
See  also  the  case  of  Summersett  v.  Adamson,  I  Bing.  13,  and  S.  C,  post,  Yol.  Ill  of  the  text. 

Under  the  Insolvent  Act  (53  Geo.  Ill,  c.  102,  §  10),  it  has  been  held  that  an  order  made  by 
the  Insolvent  Court  ibr  the  discharge,  and  deUvered  to  the  jailor  in  whose  custody  the  prisoner 
was,  was  evidence  of  the  discharge.  Neale  v.  Isaacs,  4  Barn.  &  Cress.  335;  S.  C,  Dowl.  & 
Eyl.  484. 

By  the  General  Insolvent  Act  (7  Geo.  IT,  c.  57,  §  76),  a  copy  of  the  petition,  schedule,  order, 
and  other  orders  and  proceedings  under  the  act,  purporting  to  be  signed  by  the  officer  in  whose 
custody  the  same  shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  such  petition, 
schedule,  order,  or  other  proceeding,  and  sealed  with  the  seal  of  the  Insolvent  Court,  shall  at  all 
times  be  admitted  in  all  courts  whatever,  and  before  commissioners  of  bankrupts  and  justices  of 
the  peace,  as  sufficient  evidence  of  the  same,  without  any  proof  whatever  given  of  the  same,  fur- 
ther than  that  the  same  is  sealed  with  the  seal  of  the  said  court  as  aforesaid.  Eoscoe's  Ev.  244. 
The  power  given  by  this  clause  of  offering  a  certified  copy  in  evidence,  does  not  preclude  the 
right  of  giving  the  original  order  of  adjudication  in  evidence.  Northam  v.  Latouche,  4  Carr.  & 
Payne,  143. 

Where  the  defendant  pleaded  that  he  was  "  duly  discharged,"  and  the  plaintiff,  in  his  replica- 
tion, denied  that  such  discharge  took  place,  held,  that  the  defendant  need  not  prove  the  filing  of 
the  petition,  although  that  fact  was  essential  to  give  jurisdiction.  Andrews  v.  Pledger,  4  Carr.  & 
Payne,  271.  The  only  evidence,  says  Mr.  Roscoe,  which  appears  to  be  necessary  under  the  plea 
of  discharge,  is  the  copy  of  schedule  to  show  that  the  defendant  is  discharged  from  the  debt  in 
question,  and  the  copy  of  the  adjudication  to  prove  the  actual  discharge.     Rose.  Bv.  244. 

In  New  York,  insolvent  discharges  are  provided  for  by  several  statutes.  Thus,  "  voluntary 
assignments,  pursuant  to  the  application  of  an  insolvent  and  his  creditors."  2  R.  S.  16,  et  seq. 
So,  "  proceedings  by  creditors  to  conapel  assignments  by  debtors  imprisoned  on  execution  in  civil 
causes."  Id.  24,  et  seq.  Likewise,  "  voluntary  assignments  by  an  insolvent,  for  the  purpose  of 
exonerating  his  person  from  imprisonment."  Id.  28,  etseq.  And  also,  "  voluntary  assignments 
by  a  debtor  imprisoned  in  execution  on  civil  cases."    Id.  31,  et  seq. 

In  respect  to  all  discharges  granted  under  these  several  New  York  statutes,  save  the  one  last 
cited,  it  is  provided,  that  they  shall  be  recorded  by  the  clerk  of  the  county  in  which  they  are 
respectively  granted;  "and  the  original  discharge,  the  record  thereof;  and  a,  transcript  of  such 
record  duly  authenticated,  shall  be  conclusive  evidence  of  the  proceedings  and  facts  therein  con- 
tained."    2  R.  S.  38,  §  19. 

A  discharge  reciting  the  facts  necessary  to  give  jurisdiction,  is  evidence  of  those  facts ;  but  it 
is  still  competent  to  show  that  there  was  a  want  of  jurisdiction.  Barber  v.  Winslow,  12  "Wend. 
102,  and  cases  there  cited ;  Betts  v.  Bagley,  12  Pick.  572. 

(Though  a  deed  purport  to  have  been  acknowledged,  it  may  nevertheless  be  proved  by  calling  the 
subscribing  witness,  or  by  proving  that  he  is  dead.  The  certificate  of  acknowledgment  indorsed 
on  the  deed,  does  not  shut  up  the  party  claiming  under  it  to  that  evidence  of  its  execution. 
Borst  V.  Erapie,  1  Selden  R.  33.  Such  a  certificate  cannot  be  used  in  another  county,  unless.it 
is  accompanied  by  the  certificate  of  the  county  clerk,  showing  that  the  person  taking  the,  ac: 
knowledgment  was  a  commissioner  of  deeds  or  a  justice  authorized  to  take  the  same.  Camp- 
bell V.  Hoyt,  23  Barb.  555.  As  to  the  nature  and  effect  of  a  certificate  of  the  appointment  of 
inspectors  of  an  election,  filed  in  the  town  clerk's  office,  see  The  People  v.  Cook,  14  Barb.  259,). , 
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statute.  Thus,  under  the  bankrupt  acts,(l)  depositions  are  made  evidence 
in  certain  cases,  where  the  witnesses  are  dead.  By  the  Mutiny  Act,(2)  the 
ex  parte  examination  of  a  soldier  or  marine,  as  to  his  parochial  settlement, 
is  made  evidence  in  case  of  his  death  or  absence  from  the  kingdom.  By 
the  statute  59  Geo.  Ill,  c.  12,  a  similar  provision  is  made  in  regard  to  the 
examinations  of  prisoners  as  to  their  settlements.  The  decisions  with  re- 
gard to  these  statutes  are  not  here  adverted  to,  as  they  are  not  grounded 
on  the  general  rules  of  evidence,  but  relate  to  the  construction  of  clauses 
in  acts  of  Parliament,  which  are  limited  in  their  application  to  particular 
subjects. 

Depositions  as  secondary  evidence. 

Several  questions  have  arisen  as  to  depositions  being  primary  or  second- 
ary evidence,  and  as  to  the  circumstances  under  which,  upon  the  prin- 
ciples relating  to  secondary  evidence,  depositions  are  allowed  to  be  pro- 
duced. It  has  been  held  that  a  deposition  taken  in  chancery  cannot, 
without  a  special  order,  be  read,  on  the  ground  that  the  deponent  is  unable 
to  attend  by  reason  of  sickness.  (3) 


SECTION  VIII. 
0/  the  Admissibility  and  Effect  of  Inquisitions. 

Nature  of  inquisition. 

The  last  species  of  judicial  writings,  upon  the  admissibility  and  effect  of 
•which  it  is  necessary  to  advert  with  any  particularity,  are  inquisitions. 
These  contain  the  results  of  inquiries  made  nnder  competent  public  author- 
ity, concerning  matters  in  which  the  public  are  concerned.  In  some  cases, 
indeed,  such  inquisitions  relate  to  private  affairs,  as,  for  example,  the  par- 
ticulars of  the  estate  of  a  deceased  individual,  or  of  his  pedigree ;  still,  if 
the  inquiry  has  been  made  with  a  view  to  ascertain  the  rights  of  the  crown 
in  regard  to  such  private  matters,  the  inquisition  is  to  be  considered  as  of 
a  public  nature  for  the  purposes  of  evidence. 

The  inquisitions  here  treated  of  are,  in  general,  clearly  of  a  judicial 
character,  and  are  in  many  instances  the  conclusions  of  juries  upon  their 
oaths,  or  the  conclusions  drawn  by  commissioners  from  evidence  taken 
upon  oath.  For  convenience,  other  public  inquisitions  also,  not  so  clearly 
of  a  judicial  character,  are  treated  of  in  the  present  section,  the  principle 
of  their  admissibility  appearing  to  be  the  same. 

(1)  Vide  supra,  p.  213. 

(2)  See  13  Vict.  c.  5,  §  98,  and  c.  6,  §  89. 

(3)  Doe  V.  Evans,  B  0.  &  P.  221.  As  to  reading  chancery  depositions,  where  the  witness  is  kept 
away  by  contrivance,  B.  N.  P.  243 ;  where  he  cannot  be  found,  Benson  v.  Olive,  2  Str.  920 ; 
where  he  is  not  amenable  to  process,  1  Atk.  445. 
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Domesday-book. 

The  most  ancient  inquisition  among  tlie  records  of  the  country  is  that 
of  Domesday- book.  It  contains  a  general  survey  of  all  the  counties  in 
England,  exceping  the  four  northern,  and  was  compiled  soon  after  the 
conquest,  for  the  purpose  of  ascertaining  the  ancient  demesne  lands,  which 
were  the  socage  tenures^  first  in  the  hands  of  Edward  the  Confessor,  and 
afterwards  of  Wilham  the  Conqueror ;  it  has  been  said  to  have  been  made 
with  a  view  to  the  establishment  of  tenures.  The  inquiry  was  made  upon 
oath  before  the  king's  justices  appointed  to  conduct  it.(l) 

Domesday  book  is  the  ultimate  criterion  for  determining  what  lands  are 
ancient  demesne  of  the  crown ;  a  question  of  practical  importance  even  in 
the  present  day,  especially  in  regard  to  the  validity  of  fines  which  had 
been  levied  of  those  lands.(2)  Owing  to  the  changes  of  names  since  the 
time  when  Domesday-book  was  compiled,  such  an  inquiry  is  often  attended 
with  much  difficulty.(3)  This  inquisition  is  also  occasionally  of  import- 
ance in  determining  the  parcels  of  manors,  (4)  the  pedigrees  of  families,  (5) 
the  sites  of  ancient  mills,  (6)  the  abbey  lands  belonging  to  religious  houses, 
and  a  variety  of  other  circumstances  incident  to  the  proof  of  immemorial 
rights  and  obligations.(7) 

Inquisitions  post  mortem,  nature  of. 

Inquisitions  post  mortem  form  an  extensive  and  valuable  source  of  evi- 
dence respecting  the  early  pedigree  of  the  most  ancient  families  in  the 
kingdom.     They  also  furnish  a  variety  of  particulars,  frequently  material 


(1)  First  report  of  the  House  of  Commons  on  Public  Records,  App.  Sir  H.  Ellis's  Preface  to 
Domesday-book  furnishes  a  most  interesting  guide  to  its  contents  and  their  legal  use.  See  also 
Spelman's  Gloss.  Mce  Domeday ;  1  Eeeve  Hist.  Eng.  Law,  p.  219 ;  Kelham's  Domesday ;  Grimal- 
di's  Origines  Genealogieise.  Coaneoted  with  Domesday-book,  are  four  records,  called  the  Exom 
Domesday,  the  Inquisitio  Bliensis,  the  Winton  Domesday,  and  the  Bolden-book.  See  Cooper  on 
the  Public  Records,  ch.  7. 

(2)  Hob.  188;  GUb.  Ev.  69,  '76.  The  trial  is  said  to  be  by  the  inspection  of  Domesday.  But 
it  is  usual  to  produce  an  examined  copy  from  Domesday  in  evidence,  except  in  proceedings  be- 
fore the  House  of  Lords,  where  originals  are  required,  if  they  are  in  England. 

(3)  In  a  trial  before  Holroyd,  J.,  upon  the  point,  whether  the  manor  of  Great  Bowden,  in  Lei- 
cestershire, was  ancient  demesne,  it  was  successfully  identified,  by  means  of  old  deeds,  with  a 
manor  called  in  Domesday  Bugedine,  and  which  was  in  a  different  hundred.  See  Sir  H.  EUis's 
Preface,  as  to  changes  in  the  counties  and  in  the  hundreds  of  Domesday. 

(4)  In  Alcook  v.  Cooke  (5  Bing.  340),  one  question  depended  on  the  point,  whether  Sutton,  in 
Lincolnshire,  was  part  of  the  manor  of  Greetham.  At  the  trial  Domesday-book  was  produced,  and 
the  effect  of  the  evidence  turned  on  what,  according  to  the  correct  mode  of  reading  Domesday, 
was  parcel  of  the  manor  of  Greetham,  and  whether  the  effect  of  a  red  Une,  made  through  the  word 
Hythe  'Wapentake,  denoted  an  error,  or  was  for  the  purpose  of  drawing  attention. 

(5)  See  Gritnaldi  on  the  Genealogical  Uses  of  Domesday,  Origines,  p.  6 . 

(6)  See  Sir  H.  Ellis's  Preface  as  to  the  mills  in  Domesday.  As  to  the  churches  in  Domesday, 
see  Selden  on  Tithes,  ch.  6,  p.  72.  See  also  Second  Report  on  Public  Records,  App.  sec.  7, 
p.  456. 

(7)  Extracts  were  read  from  Domesday  in  Eowe  v.  Brenton,  8  B.  &  0.  738;  S.  C,  3  M.  &  R. 
164,  and  on  various  other  recent  occasions.  / 
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in  the  proof  of  immemorial  rights  and  of  titles  to  estates.  These  inquisi- 
tions appear  to  have  been  first  taken  by  the  justices  in  Eyre,  but  the  duty 
of  taking  them  was  afterwards  transferred  to  the  escheators.  By  the  stat- 
ute 1  Hen.  VIII,  c.  8,  it  is  enacted,  that  they  are  to  be  taken  on  the  oaths 
of  twelve  men,  and  in  open  places.  They  afterwards  fell  within  the  juris- 
diction of  the  Court  of  Wards  and  Liveries,  which  was  erected  in  the'  32d 
and  33d  years  of  Henry  VIII.  This  court  was  abolished,  together  with 
the  military  tenures  to  which  it  owed  its  origin,  soon  after  the  Restoration ; 
at  which  time  the  practice  of  taking  inquisitions  post  mortem  ceased.  It 
seems  that  they  were  taken  only  upon  the  deaths  of  tenants  in  capite.{l) 

In  treating  of  the  exception  to  hearsay  evidence,  which  has  been  estab- 
lished in  matters  of  pedigree,  particular  mention  has  not  been  made  of  in- 
quisitions ^osi  ?nori!em,  because  their  admissibility  and  eifeet  do  not  depend 
on  their  relation  to  questions  of  pedigree.  But  such  is  the  use  of  them  in 
proving  ancient  pedigrees,  that  it  has  been  observed,  it  is  easier  to  estab- 
lish a  pedigree  for  five  hundred  years  before  the  time  of  Charles  II,  than 
for  one  hundred  years  since  his  reign.(2) 

Irregular  inquisitions,  not  admissible. 

Where  there  appears  to  have  been  any  irregularity  in  the  proceedings, 
the  evidence  of  inquisitions  post  mortem  will  be  rejected.  Thus,  in  the 
case  of  the  Barony  of  Powis,  A.  D.  1731,  three  inquisitions  jaost  mortem 
were  produced,  but  as  the  finding  of  the  jury  in  two  of  them  had  exceeded 
the  authority  conferred  by  the  writ,  and  a  supersedeas  had  issued  and  va- 
cated a  third,  and  it  appeared  that  the  Court  of  Wards  had  declared  them 
insufficient,  they  were  rejected.(3) 

There  are  several  instances  of  a  number  of  inquisitions  having  been 
taken  at  intervals  after  the  death  of  the  same  tenant,  in  consequence  of  the 
issuing  of  writs  de  melius  inquirgndo  ;  so  that  sometimes,  especially  in  cases 
of  disputed  legitimacy,  they  are  found  alternately  establishing  or  contro- 
verting the  same  fact.  In  the  case  of  the  Banbury  Peerage,  an  inquisition 
had  been  taken  after  the  death  of  the  Earl  of  Banbury,  A.  D.  1632 ;  and 
it  was  thereby  found,  that  he  died  without  heirs  male  of  his  body ;  but  by 
another  inquisition  taken  seven  years  afterwards,  it  was  found  that  Ed- 
ward, then  Earl  of  Banbury,  was  his  son  and  next  heir,  and  that  he  left 


(1)  2  Bl.  Com.  68  ;  St.  2  9  Edw.  I,  De  Escheatoribus.  The  statutes  14  Edw.  Ill,  St.  1,  c.  13,  and 
18  Hen.  VI,  c.  1,  relate  to  Escheators :  Stat.  32  Hen.  VIII,  o.  46,  and  33  Hen.  VIII,  c.  22,  to  wards 
and  liveries :  Stat.  1 2  Car.  II,  o.  24,  to  the  abolition  of  feudal  tenures.  The  inquisitions  between  the 
reign  of  Hen.  Ill,  and  that  of  Charles  I,  are  preserved  in  the  Tower  and  the  Rolls'  Chapel ;  those 
in  the  chapel  begin  with  the  first  of  Hen.  VIII,  and  are  continued  down  to  the  20th  Charles  L 
There  is  a  series  of  transcripts  kept  in  the  King's  Kemembrancer's  Office,  from  Edw.  I  to  Charles 
I ;  and  another  series  in  the  Chapter  House  at  'Westminster,  from  the  erection  of  the  Court  of 
■Wards,  32  Hen.  VIII,  to  the  abolition  of  that  court  at  the  restoration. 

(2)  By  Lord  Mansfield,  0.  J.,  in  Birtv.  Barlow,  Doug.  111.  And  see,  by  lord  Erakine,  C^  13 
Yes.  143. 

(3)  Cruise  on  Dignities,  0.  6,  §  60. 
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anotlier  son  named  Nicholas.  The  House  of  Lords  admitted  both  these 
inquisitions  in  evidence,  but  do  not  appear  to  have  attached  much  weight 
to  either  of  them. (1) 

Inquisitions  post  mortem  not  conclusive. 

Inquisitions  post  mortem  are  not  conclusive  of  the  facts  which  they  state. 
Thus,  in  the  case  of  the  Earl  of  Thanet  agt.  Forster,(2)  an  inquisition,  or, 
as  it  was  there  called,  an  office,  taken  after  the  death  of  George,  Earl  of 
Cumberland,  in  the  time  of  King  James  I,  which  recited  a  grant  of  lands 
from  King  Henry  VI,  to  the  ancestor  of  the  plaintiff,  and  the  subsequent 
seizin  of  his  descendant,  was  held  not  to  be  conclusive  of  such  seizin,  but 
was  considered  to  be  repelled  by  the  operation  of  an  act  of  resumption, 
33  Hen.  II,  vesting  the  reversion  iu  the  crown.  Lord  Hardwicke,  C,  no- 
tices that  such  inquisitions  are  not  conclusive  evidence.(3)  And  Bayley, 
B.,(4)  speaking  with  reference  to  certain  inquisitions  pos<  mortem  which 
were  produced  in  evidence,  observes,  that  they  put  the  value  of  the  prop- 
erty so  low,  he  was  not  surprised  that  a  jurj'  should  consider  them  as  not 
furnishing  safe  and  solid  grounds  on  which  they  could  act.(5) 

Herald's  visitation. 

The  visitation-books  in  the  Herald's  ofBce  contain  likewise  the  result  of 
inquiries  upon  public  matters  under  public  authority.  They  contain  the 
pedigrees  and  arras  of  the  nobility  and  gentry  of  the  kingdom,  from  the 
21  Henry  VIII,  to  the  2  Jac.  I.  The  inquiries  were  made  by  the  heralds, 
by  virtue  of  a  commission  under  the  great  seal.(6)  Entries  of  the  visita- 
tions were  made  in  books  kept  at  the  Herald's  College,  which  have  fre- 
quently been  received  in  evidence.(7) 


(1)  See  App.  to  Le  Merciianta'  Report  of  the  olaim  to  the  Gardiner  peerage,  and  note  to  there- 
port,  p.  409,  where  cases  of  conflicting  inquisitions  are  collected.  In  the  Lisle  Peerage  Case,  two 
inqnisitions  expressly  contradicted  each  other.   Eeportf  p.  123. 

(2)  T.  Jones,  224. 

(3)  In  Sergeson  v.  Sealey,  2  Atk.  412. 

(4)  In  Bree  v.  Beck,  1  C.  &  J.  251. 

(5)  See  also  the  Irish  Society  v.  Deny  (Bishop),  12  CI.  &  Pin.  666. 

(6)  See  an  account  of  these  books  in  the  App.  to  the  first  report  of  the  commissioners  of  public 
records,  u.  8,  p.  82. 

(7)  See  Matthews  v.  Port,  Comb.  63  ;  Pitton  v.  Walter,  1  Str.  162  f  Vin.  Ab.  tit.  Evidence,  A, 
b.  39.  In  the  Huntingdon  Peerage  Case,  two  visitation-books  were  given  in  evidence ;  BeU's 
Huntingdon  Peerage,  p.  350.  See  also  the  Slane  Peerage  Case,  5  CI.  &  Pin.  23.  At  the  Herald's 
College  are  to  be  found  books  of  entries  of  pedigrees,  concerning  the  admissibility  of  which  some 
doubt  exists.  In  an  action  of  ejectment  before  Fortescue  Aland,  J.,  cited  12  Vin.  Ab.  119,  they 
were  rejected ;  but  they  have  been  admitted  iu  some  older  cases.  See  Thanet  (Earl)  v.  Porster, 
T.  Jones,  224 ;  2  Plowd.  425.  Pedigrees  of  persons  claiming  dignities,  made  out  by  the  heralds, 
have  been  admitted,  on  their  authority,  by  the  House  of  Lords ;  aa  in  the  claim  to  the  barony  of 
Clifford,  A.D.  1691,  Joum.  Tol.  14,  p.  613;  Tol.  16,  p.  203.  And  see  a  standing  order  of  the 
House  of  Lords  upon  the  subject,  Joum.  Vol.  31,  p.  583.  The  books  of  entries  ef  funeral  cer- 
tificates are  described  in  App.  to  First  Report  of  Record  Commission,  c.  8,  p.  82.  This  species 
of  evidence  was  tendered  in  the  Banbury  Peerage  Case.    See  Le  Merchant's  report  of  that  case, 
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Inctuisition  of  lunacy. 

An  inquisition  of  lunacy  is  evidence  on  the  trial  of  an  indictment,  to 
show  that  the  prisoner  was  insane  when  he  committed  the  offence.(l) 
Such  inquisitions  are  evidence  even  against  third  persons,  who  were 
strangers  to  the  proceeding.  Thus,  in  a  case  where  an  inquisition  of 
lunacy  was  offered  as  evidence  to  affect  the  rights  of  third  persons, 
and  objected  to  as  res  inter  alios  acta,  Lord  Hardwicke  overruled  the  ob- 
jection, and  said,  that  inqdsitioas  of  lunacy,  and  likewise  other  inquisi- 
tions, as  post  mortem,  &c.,  are  always  admitted  to  be  read,  but  are  not  con- 
clusive. (2)  And  in  an  action  upon  a  bond  against  the  executors  of  the 
obligor,(3)  an  inquisition  of  lunacy  has  been  admitted,  under  the  plea  of 
non  est  factum,  for  the  purpose  of  showing  that  the  obligor  had  been  a 
lunatic  from  a  certain  time,  as  found  by  the  inquisition. 


p.  415,  and  in  the  Huntingdon  Peerage  Case,  in  order  to  prove  who  was  the  chief  mourner  at  a 
particular  funeral.  In  the  same  case,  evidence  was  given  of  a  funeral  aciiievement.  See  minutes 
of  the  De  Lisle  Case,  p.  12,  as  to  the  Earl  Marshal's  book. 

(1)  Rex  V.  Bowler,  0.  B.  June,  1812,  before  ffibbs,  C.  J.,  and  Le  Blanc,  J.  See  5  &  6  Vict.  c. 
84 ;  8  A  9  Tict.  c.  100,  §  2. 

(2)  Sergeson  v.  Sealey,  2  Atk.  412.  See  also  Dane  v.  Ku-kwall,  6  C.  &  P.  683 ;  Prank  v.  BVank, 
2  M.  &  E.  315. 

(3)  Faulder  v.  Silk,  3  Camb.  126. 

Note  325. — In  Pennsylvania,  held,  that  an  Inquisition  taken  under  aoommission  de  Iwnodico  in- 
gwirendo,  finding  that  a  person  is  of  unsound  mind,  and  has  been  so  for  a  certain  time  prior  to  the 
finding,  is  prima  facie  evidence  to  show  that  a  deed  purporting  to  have  heen  executed  by  such 
person,  during  that  period,  is  invalid  because  of  mental  incompetency  in  the  grantor.  Hutchin- 
son V.  Sandt  et  al.,  4  Rawle,  234.  And  this,  though  it  was  entirely  an  ex  pwrte  proceeding  as  it 
respected  the  claimants  under  the  deed.  Id.  239.  So  in  New  Jersey  (Den  v.  Clark,  5  Halst  211); 
New  York  (Hart  v.  Deamer,  6  Wend.  491 ;  Matter  of  Christie,  5  Paige,  242) ;  and  Kentucky 
(semftZe,  Craig  v.  Peland,  4  Monroe,  228,  232).  See  Pearl  v.  McDowell,  3  J.  J.  March,  658.  It  is, 
however,  liable  to  be  rebutted  by  testimony  showing  the  sanity  of  the  grantor,  or  that  he  exe- 
cuted a  deed  during  the  lucid  interval.  Hutchinson  v.  Sandt,  svpra.  But  it  cannot  be  invalida- 
ted by  the  testimony  of  members  of  the  inquest,  that  they  did  not  intend  to  find  the  persons  in- 
sane for  the  whole  time  specified  in  the  inquisition,  or  that  they  did  not  know  until  after  the  re- 
port, that  it  was  retrospective  in  its  operation.  Id.  The  doctrine  that  an  inquisition  of  lunacy  is 
but  prima  facie  evidence  against  persons  not  parties  nor  privies,  has  been  recognized  in  the  fol- 
lowing cases:  Armstrong  v.  Short,  1  Hawks'  Rep.  11 ;  Den  v.  Clark,  5  Halst.  21'?.  If  it  merely 
find  him  "incapable  of  managing  his  affairs,"  it  is  not  evidence  of  lunacy.  Armstrong  v.  Shorti 
svpra.  As  to  the  effect  of  these  inquisitiona  in  Massachusetts,  see  Stone  v.  Damon,  12  Mass  Sep. 
488 ;  Chase  v.  Hathaway,  14  Id.  222  ;  Wait  v.  Maxwell,  5  Pick.  21'?.  As  in  fevor  of  the  lunatic 
himself,  the  inquest  in  North  Carolina,  has  been  held  conclusive.  Arrington  v.  Short,  3  Hawksi 
Rep.  11. 

("Where  the  Insanity  of  a  person  is  once  established  on  an  inquisition.  Its  continuance  will  be 
presumed ;  and  the  burden  of  proving  his  sanity  is  thereby  thrown  upon  the  party  who  asserts 
the  validity  of  his  contract,  deed  or  will.  Terry  v.  Buffington,  11  Geo.  337.  The  inquisition  is 
admissible  against  a  stranger  to  the  proceedings  who  had  no  opportunity  to  offer  or  cross-examine 
witnesses;  but  is  not  conclusive  against  him.  Osterhout  v.  Shoemaker,  3  Hill  R.  513;  Matter 
of  GUea,  11  Paige  Ch.  R.  243.  In  respect  to  acts  of  the  alleged  lunatic  or  habitual  drunkard,  per- 
fotmed  after  the  taking  of  the  inquisition  finding  his  lunacy  or  habitual  dronkeness,  the  flndmg  of 
the  jury  is  conclusive  againSt  all  persons  having  knowledge  of  the  proceedings.  "Wadsworth  v. 
Slierman,  14  Barb.  R.  169 ;  Pitzhugh  v.  Wilcox,  12  Id.  235.  But  his  estate  is  chargeable  on  a 
contract  for  necessaries.    RiohardSon  t.  Strong,  13  Ired.  106.) 
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Inquisition  by  warrant  of  Court  of  Exchequer. 

An  inquisition  taken  by  virtue  of  a  commission  which  issued  in  the 
reign  of  Queen  Elizabeth,  under  the  seal  of  the  Court  of  Exchequer,  to 
commissioners  to  inquire  whether  a  prior  was  seized  of  certain  lands  as 
parcel  of  a  manor,  or  whether  the  crown  was  seized  of  them  after  the  dis- 
solution of  the  priory,  was  adjudged  to  be  good  evidence  of  those  facts.(l) 
And  an  inquisition  taken  under  an  order  of  the  House  of  Commons  is 
evidence  respecting  the  fees  of  certain  offices.  (2) 

Sheriff's  inquisition  as  to  property  not  evidence. 

Inquisitions  which  are  extra-judicial,  are  not  admissible  in  evidence. 
Thus,  an  inquisition  made  by  a  sheriff's  jury,  for  the  purpose  of  ascer- 
taining who  was  entitled  to  the  property  of  goods  taken  under  an  execu- 
tion, seems  not  to  be  admissible  evidence  against  the  sheriff,  in  an  action 
of  trover  brought  by  the  party  in  whose  favor  the  inquisition  was  found.(3) 
This  evidence  was  received  at  the  trial  by  Buller,  J.,  but  held  by  him  not 
to  be  conclusive ;  and  a  verdict  having  been  found  for  the  defendants,  a 
motion  was  afterwards  made  for  a  new  trial,  on  the  ground  that  the  inqui- 
sition was  conclusive  evidence  in  favor  of  the  plaintiff,  as  against  the  per- 
son who  contested  the  property  with  the  plaintiff,  and  who  was  present  at 
the  time  of  taking  the  inquisition.  But  the  court  refused  the  application. 
Eyre,  C.  J.,  said, 'he  doubted  whether  a  sheriff  could,  strictly  speaking, 
hold  any  inquisition  as  to  property,  except  under  a  writ  de  proprietate  pw 


(1)  Tooker  v.  Beaufort  (Duke),  1  Burr.  146 ;  a  C,  Sayer,  29T. 

(2)  Green  v.  Hewett,  Peake  X.  P.  C.  184. 

Note  326. — The  following  misoellanous  oases,  o£  inquisitions  had  in  virtue  of  certain  local 
statutes,  may  perhaps  be  worthy  of  notice.  In  Pennsylvania,  the  inquisition  of  a  jury  under  the 
landlord  and  tenant  law,  to  obtain  possession  by  the  landlord,  is  not  conclusive  as  to  title.  Gal- 
braith  v.  Black,  4  Serg.  &  Rawle,  20Y.  The  proceeding  is  a  summary  one.  "  The  jury,"  say  the 
court,  "are  to  appear  vyithin  four  days  after  issuing  the  summons,  and  although  the  tenant  is  also 
summoned,  and  has  an  opportunity  of  being  heard,  yet  it  cannot  be  supposed  that  the  matter  in 
dispute  can  be  decided  in  a  manner  as  satisfactory  as  in  a  court  of  justice.  If  the  landlord  obtain 
his  possession,  the  object  of  the  law  is  answered,  and  it  does  not  appear  that  justice  would  be 
promoted  by  extending  the  efficacy  of  the  proceeding  any  further.  Should  an  action  afterwards 
be  brought  by  the  tenant,  to  try  the  title,  the  truth  might  be  better  ascertained  by  the  evidence 
produced  on  the  trial,  without  considering  the  tenant  sa  estopped  by  the  proceedings  before  the 
justices.    Id.  pp.  211,  212. 

In  New  York,  an  inquisition  of  damages  by  appraisers,  pursuant  to  the  act  relative  to  turnpike 
companies  (1  R.  L.  228,  §  3  ;  see  1  E.  S.  582,  §  26),  is  conclusive  as  to  the  facts  stated  in  it 
touching  their  own  proceedings ;  and  if  enough  appears  to  show  jurisdiction  of  the  sul^ject  matteii 
the  court  will  not  collaterally,  in  an  action  of  trespass  wherein  it  is  alleged  that  the  proceedings 
of  the  appraisers  have  been  irregular,  inquire  into  the  regularity  of  such  proceedings ;  nor  in  such 
action  wUl  they  allow  it  to  be  proved  that  one  of  the  appraisers  had  not  the  qualifications  re- 
quired by  the  act ;  as,  that  he  was  not  a,  freeholder.  These  defects  must  be  corrected  by  certi- 
ora/ri.    Van  Steenbergh  v.  Bigelow,  3  Wend.  Rep.  42. 

See,  as  to  an  inquisition  of  a  riot  in  Virginia,  Mackaboy  et  al.  v.  The  Commonwealth,  2  Virg. 
Cas.  268. 

(3)  Latkow  V.  Earner,  2  H.  Bl.  431 ;  Glossop  v.  Pole,  3  M.  &  S.  1T5. 
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handa  in  replevin.  And  Buller,  J.,  said,  he  ought  not  to  have  admitted 
the  evidence  at  the  trial,  as  the  inquisition  was  not  under  the  king's  writ, 
but  merely  a  proceeding  by  the  sheriif  on  his  own  authority.  Such  an 
inquisition  is  not  evidence  for  the  sheriff,  unless,  perhaps,  if  the  question 
were  whether  the  sheriff  had  acted  maliciously.(l) 

Coroner's  inquisition  not  oondusiye. 

An  inquisition  oS  felo  de  se,  taken  hefore  the  covoner  super  visum  corporis, 
is  considered  by  Lord  Coke  to  be  conclusive  evidence  of  the  fact  against 
the  executors  or  administrators  of  the  deceased. (2)  But  Lord  Hale,  in  his 
Pleas  of  the  Crown, (3)  is  of  a  different  opinion,  justly  conceiving  it  unrea- 
sonable that  they  should  be  concluded,  and  lose  the  goods  of  the  deceased 
without  an  answer,  by  an  inquisition  which  may  be  taken  by  the  coroner 
behind  their  backs.  And  it  is  now  settled  that  such  an  inquisition  may  be 
removed  into  the  Queen's  Bench,  and  traversed  by  the  executors  and  ad- 
ministrators of  the  deceased. (4) 

Judgment  on  q^^o  warraiUo. 

Upon  the  same  principle  on  which  inquisitions  are  receivable  in  evi- 
dence, it  has  been  held,  in  an  action  by  the  lord  of  the  manor  against  a 


(1)  By  Lord  Ellenborough,  C.  J.,  in  Glosaop  v.  Pole,  3  M.  &  S.  175,  111. 

Note  321. — In  New  York,  this  proceeding  of  the  sheriEf  to  ascertain  the  title  of  property, 
has  long  been  recognized  and  sanctioned.  If  he  has  doubts  whether  property  actually  levied  on, 
or  about  to  be,  belongs  to  the  defendant  in  execution,  he  may  summon  a  jury  and  try  the  title ; 
and  should  the  jury  find  the  property  out  of  the  defendant,  although  it  will  not  be  conclusive 
upon  the  question  of  property,  yet  the  sheriff  cannot  be  compelled  to  proceed  further  without  a 
full  indemnity ;  and  if  the  plaintiff  refuses  such  indemnity,  the  inquisition  will  operate  as  a  com- 
plete defence  to  the  sheriff,  in  an  action  against  him  for  a  false  return  of  nuUa  bona.  Center  v. 
Patterson,  8  Cowen's  Rep.  65  ;  Bayley  v.  Bates,  8  John.  Rep.  186  ;  Van  Cleef  v.  Fleet,  15  Id. 
14T;  WiUiams  v.  Lowndes,  1  Hall's  N.  Y.  S.  C.  579;  Townsend  v.  Phillips,  10  Johns.  Rep.  98; 
Graham's  Pr.  371;  Piatt  v.  Sherry,  7  "Wend.  Rep.  236.  See  also  Hart  v.  Deamer,  6  Id.  499; 
Magne  v.  Seymour,  5  Id.  309.  But  if  an  adequate  indemnity  is  tendered  to  the  sheriff,  and  he 
should  unreasonably  refuse  it,  and  return  nulla  bona,  he  will  do  so  at  the  peril  of  being  made 
liable  for  a  false  return.  Bayley  v.  Bates,  8  Johns.  Rep.  186;  Van  Cleef  v.  Fleet,  15  Id.  147. 
The  plaintiff,  however,  is  not  bound  to  tender  an  indemnity,  till  the  jury  shall  have  passed  on  the 
question  of  property.  Center  v.  Patterson,  8  Cowen's  Rep.  65 ;  Piatt  v.  Sherry,  7  Wend. 
Rep.  236. 

The  inquisition  finding  property  in  the  defendant  in  execution  will  not  be  evidence  for  the 
sheriff  in  an  action  against  him  for  taking  the  property,  brought  by  a  stranger,  except  for  the 
mere  purpose  of  showing  that  he  has  not  acted  maliciously  and  to  mitigate  the  damages.  Town- 
send  V.  Phillips,  10  Johns.  Rep.  98.     See  also  Gilbert  on  Executions,  21 ;  Graham's  Pr.  371. 

It  seems  that  a  constable  has  the  same  power,  in  this  respect,  as  u,  sheriff.  See  Townsond  v. 
Phillips,  10  Johns.  Rep.  98 ;  Piatt  v.  Sherry,  7  Wend.  Rep.  236.  For  the  doctrine  on  tliis  subject 
in  Indiana,  see  Chinn  v.  Russell,  2  Blaokf.  Rep.  172,  173,  and  note  1,  at  p.  174;  Bosley  v. 
Farquar,  Id.  61,  and  note  2,  at  p.  70. 

(2)  3  Inat.  55,  citing  Stanf.  P.  C.  183,  d. 

(3)  1  PI.  Or.  416. 

(4)  See  1  Saund.  362,  note  1  by  the"editor,  who  has  there  collected  the  cases  on  this  subject 
As  to  the  duty  of  the  coroner  in  taking  an  inquest,  see  stat.  1  H.  VIII,  o.  8. 
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copyholder,  for  trespassing  on  the  free  warren  of  the  plaintifif,(l)  that  a 
judgment  on  a  quo  warranto  brought  against  a  former  owner  of  the  manor 
— whereon  the  defendant  pleaded,  and  the  attorney-general  confessed  a 
prescriptive  title  to  the  franchise  of  free  warren,  as  appurtenant  to  the 
manor — was  evidence  for  the  plaintiff  in  support  of  the  right  of  free  war- 
ren by  prescription ;  it  being  the  judgment  of  a  competent  court  upon  a 
matter  of  a  public  nature,  which  concerned  the  crown  and  the  subject.(2) 
A  variety  of  other  inquisitions,  some  upon  oath  and  others  not  on  oath, 
might  be  added  to  those  already  enumerated. (3)  In  order  to  exhaust  the 
subject,  it  would  be  necessary  to  pursue  inquiries  concerning  the  records 
of  the  country,  which  would  extend  to  a  most  inconvenient  length. (4)  It 
appears  sufficient  to  refer,  in  conclusion,  to  the  different  ecclesiastical  in- 
quisitions or  surveys. 

Surveys  of  ecclesiastical  benefices. 

The  Vahr  Benefidorum,  or  Pope  Nicholas's  Taxation,  is  another  docu- 
ment of  a  public  nature.  In  the  year  1288,  Pope  Nicholas  the  Fourth,  to 
whose  predecessors  in  the  see  of  Eome  the  first  fruits  and  tenths  of  all 
ecclesiastical  benefices  had  for  a  long  time  been  paid,  granted  the  tenths 
to  King  Edward  the  First  for  six  years,  towards  defraying  the  expense  of 
an  expedition  to  the  Holy  Land  ;  and  that  they  might  be  collected  to  their 
full  value,  a  taxation  by  the  king's  precept  was  begun  in  that  year,  and 
finished  in  the  province  of  Canterbury,  in  the  year  1291,  or  the  twentieth 
year  of  the  reign  of  Edward  the  First,  and  for  that  of  York  in  the  follow- 
ing year,  the  whole  being  under  the  direction  of  the  Bishops  of  Winches- 
ter and  Lincoln.(5)  This  taxation  of  Pope  Nicholas  is  an  important  docu- 
ment, because  all  the  taxes,  as  well  those  paid  to  our  kings  as  those  to 
the  pope,  were  regulated  by  it,  till  the  survey  made  in  the  twenty-sixth 
year  of  Henry  the  Eighth,  and  because  the  statutes  of  colleges  founded 
before  the  Reformation  are  interpreted  by  this  criterion;  according  to 
which  their  benefices  under  a  certain  value  are  exempted  from  the  restric- 
tion in  the  statute  of  the  twenty-first  of  Henry  the  Eighth  concerning  plu- 
ralities.(6)  The  taxation  is  evidence  of  the  rate  and  value  at  which  the 
persons  employed  in  that  taxation  thought  fit  at  that  time  to  estimate  the 


(1)  Caraarvon  (Eari)  v.  Villebois,  13  M.  &  W.  313.        ^ 

(2)  See  by  Parke,  B.,  Id.  331. 

(3)  See  infra,  note  408. 

(4)  An  account  of  inquisitions  posi  mortem  may  be  seen  in  the  report  of  the  proceedings  of 
Commissioners  of  Public  Records,  App.  P  1.,  p.  63.  An  account  also  of  inquisitions  ad  quod 
damnum  may  be  seen  in  the  same  report,  App.  F  2.  An  extent  taken  pursuant  to  a  stat.  of  4 
Edw.  I  was  admitted  In  Rowe  v.  Brenton  (8  B.  &  C.  74T  ;  S.  C,  3  M.  &  R.  164),  though  the  com- 
mission could  not  be  found.  Survey  of  a  nunnery  from  the  Pirat-Pruits  Office,  in  Kellington  v. 
Trin.  Col.,  1  Wils.  170 ;  Underbill  v.  Durham,  2  Gwill.  542. 

(5)  See  first  Report  of  House  of  Commons  on  Public  Records,  p.  15. 

(6)  Humphrey  v.  Knight,  Cro.  Car.  455 ;  2  Lutw.  1305 ;  Stump  v.  Ayliffej  2  GwiU.  536. 
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living.(l)     The  original  is  kept  in  the  office  of  the  king's  remembrancer 
in  the  Exchequer. 

A  new  Valor  Beneficiorum  was  instituted  in  the  twenty  sixth  year  of 
Henry  the  Eighth,  when  the  first  fruits  and  tenths  of  every  ecclesiastical 
promotion  were  annexed  to  the  revenue  of  the  crown.(2)  To  ascertain 
their  value,  ecclesiastical  surveys  were  taken,  by  virtue  of  commissions  in 
the  king's  name  issuing  under  the  great  seal.(3)  It  is  to  be  observed,  that 
the  Vahr  Beneficiorum  of  the  reign  of  Henry  the  .Eighth  in  no  instance 
mentions  the  existence  of  a  modus.  The  commissioners  appear  not  to  have 
taken  notice  of  any  existing  modus,  or  immemorial  agreement  between  the 
parson  and  the  occupiers ;  but  to  have  calciilated  the  value  of  the  first 
fruits  and  tenths,  without  considering  the  question  of  modus,  or  any  other 
legal  exemption.  (4) 

Effect  of  ecclesiastical  iBquiaitions. 

The  ecclesiastical  inquisitions  are  used,  generally,  as  affording  an  infer- 
ence, and  not  for  the  simple  purpose  of  proving  a  fact ;  as,  for  example, 
whether,  consistently  with  the  value  of  a  benefice,  as  stated  in  such  sur- 
veys, it  is  probable  that  a  modus  of  a  particular  amount  should  have  ex- 
isted in  the  parish  from  time  immemorial.  Consequently  it  can  rarely 
happen,  that  these  surveys  are  conclusive  for  the  purpose  for  which  they 
are  produced. (5)  Great  difference  of  opinion  as  to  their  effect  for  such 
purposes,  and  as  to  their  actual  and  comparative  credit,  has  been  expressed 
by  judges  on  various  occasioas.(^6) 


(1)  By  Lord  Eedesdale,  in  Bullen  v.  Michel,  2  Pri.  477. 

(2)  St.  26  Hen.  YIH,  e.  3. 

(3)  Id.  §§  3,  10. 

(4)  The  Inquieitiones  Nbnarwm  form  another  ecclesiastical  survey.  A  grant  having  been  made 
hy  Parliament  to  Edward  III,  in  the  14th  year  of  his  reign,  of  the  ninth  lamb,  ninth  fleece  and 
ninth  sheaf,  assessors  and  venditors  were  thereupon  appointed,  by  three  commissions  under  the 
great  seal,  for  every  county  in  England,  and  directed  to  assess  and  sell  these  ninths.  The  Inqui- 
sitiones  Ncma/rwm  were  taken  under  the  third  commission,  whereby  the  commissioners  were  di- 
rected to  levy  the  ninth  of  com,  wool  and  lambs  in  every  parish,  according  to  a  certain  value ; 
and  in  order  to  gain  correct  information  upon  this  point  they  were  directed  to  take  inquisitionsi 
upon  the  oath  of  the  parishioners,  in  every  parish.  See  Rep.  of  Com.  of  Pub.  Rec.  App.  L  2, 
p.  146. 

(5)  See  Robinson  v.  Williamson,  9  Pri.  136;  O'Connor  v.  Cook,  6  Tea.  665;  8  Vea.  535! 
Former  v.  Loraine,  cited  1  C.  &  J.  268,  and  the  cases  collected  in  Short  v.  Lee,  2  Jao.  &  \V.  464  i 
Ashby  V.  Power,  3  E.  &  Y.  1311. 

(6)  See  Bree  v.  Beck,  1  C.  &  T.  267.  In  Drake  v.  Smith  (5  PrL  377),  Richards,  C.  B.,  says  that 
he  had  sufficient  experience  in  these  subjects  to  say  that  these  documents  could  not  be  impUcitly 
relied  on.  In  Joe  v.  Hockley  (4  Pri.  88),  where  there  was  merely  evidence  of  the  payment  of  the 
modus  on  the  one  side,  and  the  amount  of  the  modus  was  inconsistent  with  all  the  ancient  doou. 
ments,  the  chief  baron  said  that  these  documents  were  never  conclusive,  and  did  not  make  the 
oast  so  clear  as  to  prevent  him  &om  directing  an  issue.  In  Armstrong  v.  Hewitt  (4  Pri.  221),  it 
was  said  by  the  court  that  the  ecoleaiaatioal  survey,  or  any  other  ancient  document,  was  not 
equivalent,  in  point  of  evidence,  to  usage.  To  the  same  effect,  see  Tamberlain  v.  Humphreys,  Gwill. 
1345.  In  a  case  of  Weston  v.  Vaughton,  tried  at  "Warwick,  Lord  Tenterden,  0.  J.,  said  that  it 
had  been  generally  supposed  that  Pope  Nicholas's  valuation  was  too  low,  but  as  the  value  of  the 
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Parliamentary  surveys. 

Surveys  of  the  churcli  and  crown  lands  were  taken  by  commissionera 
in  tlie  time  of  the  Commonwealth,  tinder  the  authority  of  acts  or  ordi- 
nances of  the  Parliament;  and  copies  of  these  surveys  were  deposited  in 
many  of  the  cathedrals.  The  originals  would  have  been  good  evidence 
of  the  particulars  of  the  surveyed  estates,  upon  the  same  principle  as  the 
other  public  surveys  which  have  been  before  mentioned ;  but  as  they  were 
destroyed  at  the  time  of  the  great  fire  in  London,  the  copies  have  been 
admitted  as  evidence  in  the  place  of  the  original  surveys,  provided  they 
have  been  kept  in  unsuspected  repositories.(l) 


CHAPTER  II. 

OF  THE  ADMISSIBILITY  AND  EFFECT  OF  PUBLIC  WHITINGS  NOT  JUDICIAL. 

The  ordinary  purpose  for  which  public  writings,  not  judicial,  are  pro- 
duced in  evidence,  is  to  prove  facts  by  means  of  an  official  statement. 
The  cases  upon  the  subject  constitute  important  exceptions  to  the' rule  dis- 
cussed in  the  first  part  of  this  work,  which  excludes  hearsay  and  secondary 
evidence.  Writings  of  the  nature  in  question  will  be  found  defective,in 
regard  to  those  securities  which  are  required  for  the  admission  of  evidence 
in  ordinary  cases.  But  they  are  recommended  by  other  securities  which 
are  not  found  in  ordinary  cases,  arising  from  the  public  station  of  the 
authors  of  such  writings,  and  from  the  course  of  public  duty  under  which 
they  have  been  collected  or  issued. 

Statements  in  records. 

In  some  instances,  this  kind  of  evidence  is  -supposed  to  derive  superior 


living  for  the  purpose  of  the  inquiry  was  to  be  taken  one  hundred  years  previous  to  the  survey, 
it  might  be  adopted  as  a  safe  guide.  In  Chapman  v.  Smith  (2  Tes.  sen.  506),  the  chancellor 
treated  the  survey  of  Henry  VIII  as  too  low.  See  also  6  Pri.  483  ;  2  E.  &  T.  141 ;  3  E.  &  Y.  951. 
See  further,  aa  to  the  ecclesiastical  survey,  and  its  effect  in  proving  endowments  and  parcels  of 
an  abbey,  and  the  circumstance  of  a  religious  house  being  a  greater  or  smaller  monastery,  2  Pri. 
329 ;  4  Id.  216  ;  9  Id.  136  ;  3  E.  &  Y.  743,  837,  1022,  1367 ;  2  Jac.  &  W.  464. 

(1)  Underbill  v.  Durham,  2  Gwill.  542 ;  Green  v.  Proude,  1  Mod.  117 ;  Bullen  v.  Michel,  4 
Dow,  325  ;  S.  C,  2  Pri.  399.  Lord  BUehborough,  C.  J.,  in  Roe  v.  Ireland  (11  East,  283),  speaks  of 
the  extreme  accuracy  of  the  parliamentary  survey ;  and  in  Blundell  v.  Howard  (1  M.  &  S.  294), 
he  said  that  this  document  being  silent  as  to  a  modus  aflforded  strong  evidence  against  its  exist- 
ence. But  in  Driffield  v.  Orrel  (6  Pri.  324),  the  chief  baron  observed:  "As  to  the  fact  of  the 
parliamentary  survey  not  referring  te  the  moduses,  there  is  nothing  in  that  when  opposed'  to  the 
proof  of  actual  payment."  He  continued,  "  Had  that  document  even  stated  that  there  was  no 
modus,  though  it  is  entitled  to  great  respect  on  some  questions,  yet,  as  being,  on  that  subject,  res 
inter  alios  acta,  it  would  not  be  strong  enough  to  overpower  the  positive  evidence  of  actual  pay- 
ment." See  further  as  to  this  survey,  Doe  v.  Harcourt,  Peake's  Ev.  App.  28  ;  1  E.  &  T.  '581 ; 
Atkins  V.  Drake,  1  M'Cl.  &  Y.  221,  223,  231 ;  Travis  v.  Oxter,  3  E.  &  Y.  1252. 
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weight  from  tlie  circumstance  of  its  being  a  record.  The  evidence,  how- 
ever, is  not  on  that  account  incontrovertible.  A  record  is  conclusive  as 
to  all  matters  passing  under  the  inspection  of  the  proper  officers,  whose 
duty  it  is  to  draw  up  the  record,  but  it  is  not  conclusive,  except  upon  the 
principle  of  being  res  judicata,  as  to  other  matters  recited  or  alleged  in  the 
record  to  be  true.(l) 

Act  of  Parliament. 

The  most  authoritative  species  of  evidence  of  the  nature  under  consider- 
ation, are  acts  of  Parliament ;  though  it  may  be  doubted  whether  the  facts 
recited  in  them  are  always  inquired  into  with  the  same  care  tnat  has  been 
used  in  several  other  species  of  public  investigtitions.  It  has  been  held, 
that  the  preamble  of  an  act  of  Parliament,  recitiug  that  certain  outrages 
had  been  committed  in  parts  of  the  kingdom,  was  admissible  evidence  for 
the  purpose  of  proving  an  introductory  averment  iu  an  information  for  a 
libel,  that  outrages  of  that  description  had  existed.(2)  Public  acts  of  Par- 
liament, it  was  said,  are  binding  upon  every  subject ;  the  judges  are  bound 
to  take  judicial  notice  of  their  contents;  every  subject  is,  in  judgment  of 
law,  privy  to  the  making  of  them,  and  supposed  to  know  them;  the  pass- 
ing of  an  act  of  Parliament  is  a  public  proceeding  in  all  its  stages,  and 
when  the  act  is  passed,  it  is,  in  the  contemplation  of  law,  the  act  of  the 
whole  body  of  the  kingdom. 

But  recitals,  even  in  a  public  act,  are  not  conclusive  evidence  of  the  facts 
therein  stated.  Thus,  where  a  place  was  mentioned  in  the  schedule  to  the 
Municipal  Corporation  Act(3)  as  being  a  borough,  evidence  was  admitted 
to  show  that  this  description  was  incorrect.(4) 

A  private  act  of  Parliament,  and  private  in  its  nature,  is  not  admissible 
in  evidence  as  against  strangers,  though  it  contain  a  clause  declaring  that 
it  shall  be  deemed  and  taken  to  be  a  public  act,  and  judicially  taken  notice 
of  without  being  specially  pleaded.  Such  a  clause  relates  to  the  forms  of 
pleading,  and  does  not  vary  the  nature  and  operation  of  the  act.(5)  A 
preamble,  therefore,  in  a  private  act,  reciting  certain  facts,  is  not  proof  of 
those  facts  as  against  a  stranger  or  third  party.  Nor  are  the  public  gene- 
rally considered  as  affected  by  the  contents  of  such  an  act.(6) 

Private  acts,  however,  and  the  recitals  therein,  may  be  received  as  evi- 


(1)  See  Holt  v.  Miers,  9  0.  &  P.  191. 

(2)  R.  V.  Sutton,  4  M.  &  S.  532.    See  R.  v.  De  Berenger,  3  M.  &  L.  &1,  as  to  the  recital  of  the 
existence  of  a  war. 

(3)  6  &  6  Wm.  IV,  u.  t6. 

(4)  R.  V.  Greene,  6  A.  &  E.  648. 

(5)  Brett  v.  Beales,  1  M.  &  M.  241.    See  also  Taylor  v.  Parry,  1  M.  &  G.  604. 

(6)  By  Lord  Abinger,  C.  B.,  in  Ballard  v.  Way,  1  M.  &  W.  529. 


CH.  II.J  Of  Public  Writings  not  Jvdidal.  273 

dence  of  reputation  in  cases  of  pedigree,  and  generally  in  cases  where 
evidence  of  reputation  is  admissible.(l) 


(1)  See  ■VTharton  Peerage  Case,  12  01.  &  Kn.  302  ;  Carnarvon  (Earl)  v.  ViUebois,  13  M.  &  "W. 
313,  331. 

Note  328. — For  a  very  full  collection  of  the  English  authorities,  showing  vfhat  are  public  and 
vrhat  are  private  statutes,  the  reader  is  referred  to  9  Petersd.  Abr.  190,  note. 

Though  a  statute  contains  provisions  of  a  private  nature,  as  to  incorporate  a  bank,  &c.,  yet  if 
it  also  contain  provisions  for  the  forfeiture  of  penalties  to  the  state,  or  for  the  punishment  of  pub- 
lic offences  in  relation  to  such  bank,  it  is  a  public  statute.  Rogers'  Case,  2  Greenl  Rep.  303 ; 
Rex  V.  Bagg,  Skinn.  429.  It  seems,  however,  that  all  laws  incorporating  banks  are  public  stat- 
utes, which  need  not  be  specially  pleaded ;  for  these  institutions  are  public  in  their  nature  and 
character,  and  their  operations  affect  the  entire  community.  Bank  of  Utica  v.  Smedes,  3  Cowen's 
Eep.  662,  684,  per  Sanford,  Chancellor.  See  Toung  v.  The  Bank  of  Alexandria,  4  Cranch,  384, 
388.  The  act  incorporating  the  United  States  Bank  is  so  (Rogers'  Case,  2  Greenl.  Rep.  303 ; 
M'Culloch  V.  The  State  of  Maryland,  4  Wheat.  Rep.  316) ;  and  whether  it  be  public  or  not,  there 
is  no  necessity  of  setting  it  forth  in  an  action  brought  by  the  bank.  President,  &c.,  of  the  United 
States  Bank  v.  Haskins,  1  John.  Gas.  132.  (Where  the  plaintiff  sues  as  a  corporation,  and  the 
defendant's  answer  does  not  deny  plaintiff's  corporate  capacity,  it  need  not  be  proved.  Bank  of 
Genesee  v.  Patehin  Bank,  3  Kernan  R.  314 ;  1  Duer  R.  T08  ;  Toorhies'  N.  T.  Code,  139  (5th  ed.).) 
See  Farmers  &  Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5.  So  also  an  act  incorporating  a  turn- 
pike company,  with  a  clause  vesting  the  road  in  the  people  on  a  certain  event,  is,  it  seems,  a  public 
act ;  for  "  all  highways,  as  contradistinguished  from  private  ways,  are  common  to  all  the  people 
of  the  state,  and  concern  them  generally.  A  new  creation  of  a  highway,  or  a  new  modifica- 
tion of  an  ancient  way,  does  not  affect  the  mode  of  using  it  generally.  It  is  still  a  highway, 
in  the  preservation  of  which  all  citizens  are  interested.  It  contributes  essentially  to  their  con. 
venienoe.  The  toU  is  merely  exactable  for  its  construction,  maintenance,  and  repair."  Per 
Lansing,  Chancellor,  in  Jenkins  v.  Union  Turnpike  Co.,  1  Cain.  Oaa.  in  Err.  86,  93.  Laws  regu- 
lating the  taking  of  fish  are  made  for  the  public  benefit  to  preserve  the  fish,  and  are  pubUo  stat. 
utes  of  which  judges  will  ex  officio  take  notice  (Burnham  v.  Webster,  5  Mass.  Rep.  266); 
especially  those  imposing  penalties  on  all  persons  offending  against  them.  Commonwealth  v. 
M'Curdy,  Id.  324. 

S.  P.,  Bogardus  v.  Trinity  Church,  4  Paige,  1'78,  191;  Legrand  v.  Hamp.  Sid.  College,  5 
Munf.  Rep.  324;  Peari  v.  Allen,  2  TyL  Rep.  311;  Whetoroft  v.  Dorsey,  3  Har.  &  M'Hen.  35T  ; 
Portsmouth  Livery  Co.  v.  Watson,  10  Mass.  Rep.  91 ;  Duncan  v.  Dubois,  3  John.  Cas.  125.  And 
see  the  cases  cited  in  note  324. 

In  Kentucky,  however,  the  courts  judicially  notice  private  as  well  as  public  acts,  without  their 
being  formally  pleaded.  Halbert  v.  Skyles,  1  Marsh.  Ken.  Rep.  368 ;  Farmers  &  Mechanics' 
Bank  v.  Jarvis,  1  Monroe,  4,  5. 

In  Virginia,  private  statutes  need  not  be  specially  pleaded ;  yet  they  must  be  exhibited  to  the 
court  as  documents,  and  are  not  noticed  judicially  like  pubUc  statutes.  Legrand  v.  Hamp.  Sid. 
College,  5  Munf.  Rep.  324. 

The  courts  wUl  judicially  notice  all  statutes  prescribing  the  limits  of  counties  and  towns. 
Commonwealth  v.  Springfield,  1  Mass.  Rep.  9.  And  they  wiU  notice  not  only  the  tenor  of 
a  public  statute,  but  the  time  of  its  passage  also,  when  such  time  becomes  material.  The  People 
V.  Herkimer,  4  Cowen's  Rep.  345. 

The  public  statutes  of  one  state,  however,  will  not  be  taken  notice  of  judicially  in  the  courts 
of  another ;  but  are  to  be  shown  in  the  same  manner  as  private  statutes.  Pearsoll  v.  Dwight,  2 
Mass.  Rep.  84;  Legg  v.  Legg,  8  Id  99;  Walker  v.  Maxwell,  1  Id.  104;  Beauchamp  v.  Mudd, 
Hardin's  Rep.  165 ;  Herring  v.  Selden,  2  Aik.  12 ;  BUiott  v.  Ray,  2  Blackf  Rep.  31 ;  Cone  v. 
Cotton,  Id.  82 ;  Stout  v.  Wood,  1  Id.  '71 ;  Canal  Company  v.  Railroad  Company,  4  Gill  &  John. 
1,  63,  per  Bland,  Chancellor;  Haven  v.  Poster,  9  Pick.  112,  130 ;  Talbot  v.  David,  2  Marsh.  Ken. 
Eep.  603,  609;  Tarlton  v.  Briscoe,  4  Bibb,  13,  15;  Thomas  v.  Robinson,  3  Wend.  Rep.  261; 
Sheldon  v.  Hopkins,  1  Id.  435. 
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Parliamentary  resolutions. 

A  resolution  of  either  House  of  Parliament  has  been  considered  not  to 
be  evidence  of  the  truth  of  the  facts  there  affirmed.  In  the  case  of  Titus 
Gates,  who  was  charged  with  having  committed  perjury  on  the  trial  of 
persons  suspected  of  the  Popish  Plot,  a  resolution  in  the  journals  of  the 
House  of  Commons,  asserting  the  existence  of  the  plot,  was  not  allowed  to 
be  evidence  of  that  fact.(l)  But  an  address  of  the  lords  to  the  king,  and 
the  king's  answer,  being  acts  of  state,  have  been  admitted  as  evidence  of 
an  averment  in  an  information,  that  certain  differences  had  existed  be- 
tween the  King  of  England  and  the  King  of  Spain.(2) 

Journals  of  parliament. 

The  proceedings  of  the  Lords  and  Commons,  which  are  not  acts  of  Par- 
liament, are  properly  evidenced  by  their  journals  (3)     These  are  the  docu- 


And  as  it  respects  the  Union  at  large,  the  act  of  Congress  relative  to  insolvent  debtors  within  the 
District  of  Columbia  is  a  private  act,  of  which  the  courts  in  the  several  states  are  not  bound  to 
take  notice,  unless  it  is  specially  shown  to  them  in  pleading.  Wright  v.  Paton,  10  John.  Rep. 
300.    See  Canal  Company  v.  Eailroad  Company,  1  GUI  &  John.  1,  63,  per  Bland,  Chancellor. 

"The  facts  recited  in  the  preamble  of  a  private  statute  maybe  evidence  between  the  common- 
wealth and  the  applicant  or  party  for  whose  benefit  the  act  passed.  But  as  between  the  appli- 
cant and  another  individual,  whose  rights  are  affected,  the  facts  recited  ought  not  to  be  evi- 
dence." Elmendorfv.  Carmichael,  3  Litt.  Rep.  472,  480.  The  court,  in  their  opinion  in  this 
case,  observe :  "  We  well  know  that  suoh  applications  are  frequently  made  ex  parte ;  and  if  they 
are  not  entirely  so,  but  the  party  affected  appears  and  resists  the  statute,  it  is  very  questionable 
whether  the  facts  recited  ought  to  be  evidence  in  a  future  contest.  The  legislature,  in  all  its  in- 
quiring forms  by  committees,  make  no  issue,  and  in  their  discretion  may  or  may  not  coerce  the 
attendance  of  witnesses  or  the  production  of  records,  and  are  frequently  not  bound  by  the  rules 
of  evidence  applicable  to  an  issue  properly  formed,  the  trial  of  which  is  an  exercise  of  judicial 
power.  Once  adopt  the  principle,  that  such  facts  are  conclusive  or  even  prima  facie  evidence 
against  private  rights,  and  many  individual  controversies  may  be  prejudged  and  drawn  from  the 
functions  of  the  judiciary  into  the  vortex  of  legislative  usurpation.  The  appropriate  functions  of 
the  legislature  are,  to  make  laws  to  operate  on  future  incidents,  and  not  the  decision  of  or  fore- 
stalling rights  accrued  or  vested  under  previous  laws.  Hence  such  a  preamble  as  the  present 
ought,  in  such  a  controversy,  to  be  taken  to  answer  the  purpose  for  which  it  was  intended ;  that 
is,  an  apology  for  the  passage  of  the  act,  and  the  reason  why  the  legislature  so  acted.  Such  a 
preamble  is  evidence  that  the  facts  were  so  represented  to  the  legislature,  and  not  tliat  they 
really  existed."  Id.  Nor  will  an  act,  private  in  its  nature,  be  admissible  in  evidence  as  against 
strangers,  though  it  contain  a  clause  declaring  "that  it  shall  be  deemed  and  taken  to  be  a  public 
act,  and  shall  be  judicially  taken  notice  of  without  being  specially  pleaded."  Such  a  clause  re- 
lates merely  to  the  forms  of  pleading,  and  does  not  vary  the  nature  and  operation  of  the  act. 
Brett  V.  Beales,  1  Mood,  k  Malk.  421,  425. 

So  of  various  other  defences,  founded  upon  statutes — as,  for  instance,  the  statute  of  limita- 
tions, which  the  defendant  cannot  avail  himself  of  under  the  general  issue.  See  2  Starkie's  Ev. 
162,  note  r;  Graham's  N.  T.  Pr.  195. 

S.  P.,  Levy  v.  Gadsbury,  3  Cranch,  180  ;  Graham's  N.  Y.  Pr.  195. 

(1)  10  How.  St.  Tr.  1165,  \Wl. 

(2)  See  R.  v.  Franklin,  11  How.  St.  Tr.  636,  cited  by  BuUer,  J.,  in  R.  v.  Holt,  6  T.  R.  445. 

(3)  Note  329. — The  printed  journals  of  Congress  have  been  allowed  to  be  read,  m  Pennsylvania, 
■without  other  proof  of  their  authenticity.  Commonwealth  v.  De  Longohamps,  Oyer  and  Term. 
Phil.  1784,  MS.;  Whart.  Dig.  280,  pi.  112  (2d  ed,) 

The  votes  of  Assembly  in  that  state  have  been  admitted  to  prove  the  time  of  the  notification 
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ments  peculiarly  appropriated  to  the  purpose  of  preserving  the  memory  of 
such  proceedings,  which  do  not  appear  capable  of  other  authentic  or  satis- 
fectory  proof.  The  journals  of  the  House  of  Lords,  indeed,  are  sometimes 
in  the  nature  of  a  record  of  judicial  proceedings.  Thus,  an  entry  in  the 
journals  of  the  House  of  Lords,  stating  that  a  judgment  below  had  been 
reversed,  is  the  proper  record  of  the  judicial  fact  of  reversal.(l)  And  an 
entry  reciting  limitations  in  a  patent  of  peerage  has  been  admitted  by  the 
committee  of  privileges,  without  the  production  of  the  patent  ifeelf.(2) 
But  the  journals  of  the  House  of  Lords,  without  reference  to  their  judicial 
character,  as  well  as  those  of  the  House  of  Commons,  are  evidence  of  pub- 
lic transactions  which  have  taken  place  in  either  house,  and  of  which  it  is 
the  duty  of  the  officers  of  the  house  to  preserve  a  faithful  memorial.  Thus, 
the  journals  have  been  admitted  to  prove  an  address  from  the  House  of 
Lords  to  the  king,  and  the  answer  of  the  king.(3) 

Proclamation. 

Statements  of  facts  in  acts  of  state,  emanating  from  the  crown,  have 
credit  attached  to  them  in  courts  of  justice.  Thus,  it  has  been-  determined 
that  the  king's  proclamation  (reciting  that  it  had  been  represented  that 
certain  outrages  had  been  committed  in  different  parts  of  certain  counties, 
and  offering  a  reward  for  the  discovery  and  apprehension  of  offenders)  was 
admissible  in  evidence,  as  proof  of  an  introductory  averment  in  an  infor- 
mation for  a  libel,  that  acts  of  outrages  of  that  particular  description  had 
been  committed  in  those  parts  of  the  country.(4) 

Evidence  of  acts  of  state. 

The  public  acts  of  government,  and  acts  by  the  king  in  his  political 
capacity,  are  commonly  announced  in  the  Gazette  published  by  the  au- 
thority of  the  crown ;  and  the  Gazette  is  admitted  in  courts  of  justice  as 
evidence  of  such  acts.  It  has  been  held,  that  proclamations  for  reprisals, 
for  a  public  peace,  or  for  the  performance  of  quarantine,  may  be  proved 
by  the  Gazette.(5)    A  Gazette  in  which  it  was  stated  that  certain  addresses 


of  the  repeal  of  an  act  of  Assembly  by  the  king  and  council ;  but  not  answering  the  purpose 
fully,  the  minutes  of  the  council  were  sent  for,  and  read  without  opposition.  Albertson's  Lessee 
V.  Eobeson,  1  DaU.  Rep.  9. 

In  New  York,  the  Senate  journals,  proved  by  the  clerk  to  have  been  printed  by  the  printer  to 
the  Senate,  and  laid  upon  the  tables  of  members,  have  been  received  as  prima  facie  evideno?. 
Root  V.  King,  7  Cowen's  Rep.  613,  636. 

And  a  printed  copy  of  public  documents,  proved  to  have  been  transmitted  to  Congress  by  the 
President  of  the  United  States,  and  printed  by  the  printer  to  Congress,  has  been  holden  admissi- 
ble without  other  authentication.    Radcliffe  v.  The  United  Ins.  Co.,  1  Johns.  Rep.  38,  50. 

(1)  Jones  V.  RandaU,  Cowp.  17. 

(2)  Lord  Dufferin's  Case,  4  CI.  &  Fin.  468. 

(3)  R.  V.  Franklin,  17  How.  St.  Tr.  636. 

(4)  R.  V.  Sutton,  4  M.  &  S.  532. 

(5)  R.  V.  Holt,  5  T.  R.  443;  Att.  Gen.  v.  Theakstone,  8  Pri.  89;  Queloh's  Case,  8  St.  Tr.  212; 
Dupays  v.  Shepherd,  Rep.  temp.  Holt,  296.    Gen.  Picton's  Case  (30  How.  St.  Tr.  493),  in  which 
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had  been  presented  to  the  king  has  been  judged  to  be  proper  evidence  to 
prove  an  averment  of  that  fact  in  an  information  for  a  libel  ;(1)  "  for  they 
are  addresses,"  said  Lord  Kenyon,  C.  J.,  "of  different  bodies  of  the  king's 
subjects,  received  by  the  king  in  his  public  capacity,  and  they  thus  become 
acts  of  state." 

In  some  instances  in  which  Gazettes  are  evidence  of  public  transactions, 
it  may  be  thought  that  the  annonncement  in  the  Gazette  was  the  fact  itself 
to  be  proved ;  and  generally  proof,  by  primary  evidence,  of  the  facts  an- 
nounced in  the  Gazette  would  be  attended  with  much  inconvenience, 
whilst  the  danger  arising  from  accidental  errors  in  the  Gazette  is  not  very 
considerable.  It  may  be  remarked,  that  intentionally  to  publish,  espe- 
cially in  the  Eoyal  Gazette,  anything  as  emanating  from  royal  authority, 
with  knowledge  that  it  did  not  so  emanate,  would  be  a  misdemeanor.(2) 

Gazettes  are  not  evidence  of  private  titles  or  private  interests,  which 
have  no  reference  to  the  affairs  of  government — as  a  presentation,  or  a 
grant  by  the  king  to  an  individual  ;(3)  nor  is  a  Gazette  evidence  to  prove 
an  appointment  to  a  commission  in  the  army  ;(4)  nor,  in  general,  to  prove 
acts  by  public  functionaries,  which  have  no  relation  to  the  affairs  of 
government;  as  for  instance,  an  order  in  council  for  the  division  of  a 
parish.(5) 

Notices  relating  to  bankruptcies,  dissolutions  of  partnership,  and  the 
like,  are  frequently  inserted  in  the  Gazette,  and  are  admissible  in  evi- 
dence ;(6)  but  unless  the  party  who  is  to  be  affected  by  the  notice  be 


case  the  articles  of  capitulation  for  the  surrender  of  an  island  were  proved  by  the  Gazette.  To 
ascertain  the  date  of  a  declaration  of  war,  the  declaration  from  the  ambassador  of  the  court 
abroad  transmitted  by  him  to  the  secretary  of  state's  oface,  is  evidence  (Thelluson  v.  Gosling,  4 
Esp.  266) ;  and  public  notoriety  has  been  held  sufficient  evidence  of  a  war.  Foster's  Disc  c.  2, 
§  12 ;  11  Tea.  292  ;  Case  of  BUza  Ann,  1  Dods.  Ad.  Rep.  244.  Knowledge  of  the  blockade 
of  a  port  is  not  to  be  necessarily  presumed  from  the  notification  of  such  blockake  in  the  Gazette, 
but  is  a  question  of  fact  for  the  jury.    Harratt  v.  Wise,  9  B.  &  C.  112. 

(1)  R.  V.  Holt,  5  T.  R.  442. 

(2)  See  5  T.  R.  442. 

(3)  See  R.  v.  Holt,  6  T.  R.  442. 

(4)  Kirwan  v.  Cockbum,  5  Esp.  233 ;  R.  v.  Gardner,  2  Camp.  613. 

(5)  Under  58  Geo.  Ill,  c.  45;  Greenwood  v.  Woodham,  2  Mo.  &  R.  363.  The  Gazette  is 
made  evidence  by  several  statutes.  See  t  &  8  Vict.  c.  32,  §  15,  as  to  certificates  of  the  commis- 
sioners of  stamps  and  taxes ;  9  &  10  Vict.  c.  38,  §  16,  as  to  minutes  of  meeting  convened  for 
dissolution  of  certain  railway  companies;  10  &  11  Vict.  c.  85,  §  19,  as  to  treasury  warrants 
issued  under  the  Post-Offioe  Acts. 

(6)  See  Graham  v.  Hope,  Peake,  154;  Godfrey  v.  Tumbull,  1  Esp.  311;  Newsome  v.  Coles,  2 
Camp.  617  ;  Gorham  v.  Thompson,  Peake,  42 ;  Leeaon  v.  Holt,  1  Stark.  R.  186 ;  Munn  v.  Baker, 
2  Stark  R.  255  ;  Wright  v.  Pulham,  2  Chit.  R.  121 ;  Hart  v.  Jtlexander,  7  C.  &  P.  753.  By  the 
5  &  6  Yict.  0.  122,  §  24,  the  Gazette,  containing  an  adjudication  in  bankruptcy,  is  made  con- 
clusive evidence  of  the  bankruptcy,  and  the  date  of  the  fiat  against  the  bankrupt  and  all  per- 
sons whom,  but  for  the  bankruptcy,  he  might  have  sued ;  unless  the  bankrupt  has  disputed  the 
bankruptcy  within  the  period  prescribed  by  the  act.    See  Edwards  v.  Sharren,  11  M.  &  W.  595. 

Note  330. — In  New  York,  the  newspaper  notice,  to  be  effectual,  must  be  given,  it  seems,  in 
a  newspaper  printed  in  the  city  or  county  where  the  partnership  business  is  carried  on ;  or  in 
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proved  to  be  in  the  habits  of  reading  the  Gazette,  such  evidence  will  be  of 
little  avail. 

Upon  the  same  principle  on  which  Gazettes  are  receivable  in  evidence, 
copies  of  written  acts  of  state,  purporting  to  be  printed  by  the  king's 
printer,  are  evidence  of  those  acts.  Thus,  articles  of  war,  purporting  to 
be  printed  by  the  king's  printer,  are  allowed  to  be  evidence  of  such  ar- 
ticles.(l) 

All  public  acts  done  by  the  crown,  affecting  the  revenues  and  posses- 


some  other  way  public  notice  is  to  be  given.  The  reasonableness  of  it,  may,  perhaps,  become  a 
question  of  fact  in  the  particular  case.  Per  Van  Ness,  J.,  in  Ketchum  v.  Clark,  6  John.  Rep. 
144,  147,  148.  But  where  the  facts  constituting  notice  are  ascertained,  it  is  a  question  of  law 
whether  the  notice  be  reasonable  or  not.    Mowatt  v.  Howland,  3  Day's  Rep.  353. 

Notice  by  advertisement  in  the  newspaper  has  very  generally  been  held  to  serve,  in 
respect  to  all  persons  who  had  no  previous  dealings  with  the  firm.  Id. ;  Lansing  v.  Gale  &  Ten 
Byck,  2  Id.  300;  Nott  v.  Douming,  6  Lou.  Rep.  (Curry),  680,  683 ;  Graves  v.  Merry,  6  Cowen's 
fiep.  701;  Martin  v.  "Walton,  1  M'Cord's  Rep.  16;  Mowatt  v.  Howland,  smpra;  Shaffer  v. 
^nyder,  1  Serg.  &  Rawle,  503,  504.  Others,  however,  must  have  special  notice.  See  the  above 
cases ;  also  Kelly  v.  Hurlburt,  5  Cowen's  Rep.  534,  536.  But  in  South  Carolina,  where  the 
plaintiff  (a  banking  company),  had  had  previous  dealings  with  the  defendants  (a  firm),  and  it  was 
proved  that  notice  of  dissolution  had  been  given  by  the  defendants  in  a  newspaper  taken  by  the 
bank ;  held,  that  this  was  equivalent  to  express  notice.  Bank  of  South  Carohna  v.  Humphreys, 
1  M'Cord,  388.  In  another  case,  in  the  same  state,  it  was  proved  that  notice  was  given  of  dis- 
solution by  advertisement  in  a  newspaper  under  date  of  April  ISth,  1813;  the  note  upon  which 
ihe  plaintiffs  prosecuted  was  dated  May  15th,  1815,  and  was  signed  "Wm.  Walton  &  Co.,  per 
John  Walton"  (one  of  the  firm);  it  also  appeared  that  the  defendants,  as  a  firm,  were  indebted 
to  the  plaintiffs,  at  the  time  the  note  was  given,  in  a  large  amount;  and  although.the  plaintiffs 
showed  that  they  had  had  previous  dealing  with  the  defendants,  in  their  partnership  character, 
yet  held,  that  the  jury,  under  these  circumstances,  might  well  find  that  the  plaintiff  knew  of  the 
dissolution.  Martin  v.  Walton,  1  M'Oord,  16.  In  respect  to  the  general  proposition  that  mere 
newspaper  notice  is  enough  as  to  those  who  have  had,  no  previous  dealings  with  the  firm,  but 
that  others  must  have  special  notiee,  Mr.  Justice  Colcook,  delivering  the  opinion  of  the  court,  in 
the  case  last  cited,  says :  "  All  that  is  meant  in  laying  down  the  rule  is  this,  that  public  notice 
in  the  Gazette  shall  be  conclusive  on  those  who  have  had  no  dealings  with  the  copartnership. 
But  as  to  such  as  have  had  dealings,  it  shall  not  be  so  considered,  unless,  under  circumstances,  it 
appear  satisfactorily  to  the  juiy,  that  it  operates  as  notice  to  the  party.  The  rule  cannot  mean 
anything  so  absurd  as  that  one  who  had  had  dealings  with  a  copartnership  may  not  read  their 
notice  in  a  newspaper,  as  well  as  one  who  never  had  such  dealings.  Reason  would  seem  to  say 
in  such  a  case,  that  after  the  long  established  practice  of  advertising  the  dissolution  of  copart- 
nerships, those  who  would  be  most  affected  by  such  dissolutions,  would  be  most  apt  to  look  to 
the  usual  source  of  information.''    Id.  p.  18. 

(As  to  persons  who  have  had  no  previous  dealings  with  the  firm,  notice  published  in  the  news- 
papers is  sufficient ;  while  as  to  customers,  it  must  be  shown  affirmatively  that  they  were  notified 
of  the  dissolution — that  knowledge  of  the  dissolution  was  in  some  way  communicated  to  tliem- 
Edwards  on  Bills  and  Notes,  115,  117;  Coddington  v.  Hunt,  6  Hill  R.  595.) 

With  respect  to  a  dormomt  pa/iimefr,  he  is  protected  by  an  actual. dissolutio;!,  without  any  notice 
being  given-  Kelly  v.  Hurlburt,  5  Cowen's  Rep.  563 ;  Carter  v.  W;halley,  1  Bam.  &  AdoL  11 ; 
Armstrong  v.  Hussey,  12  Serg.  &  Rawle,  315. 

As  to  notices  in  the  newspapers  of  the  formation  and  dissolution  of  special  and  limited  part- 
iier^ipsin  New  Torjs,  see  1  R.  S.  764,  etseq.,  and  particularly  §§:9  and  24,  at  pp.  765  and  767. 

(1)  R.  V.  Withers,  cited  5  T.  R.  446.  As  to  the  court  taking  judicial  notice  of  articles  of  war, 
see  Bradley  v.  Arthur,  4  B.  &  0.  304.  As  tpthe  certificate  of  the  secretary  at  war,  see  Lloyd  v. 
"Wooddall,  1  W.  BL  29. 
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sions  of  the  crown,  are  considered  as  public  evidence.  The  same  rule  ap- 
plies to  the  acts  of  the  king  when  there  is  no  Duke  of  Cornwall,  or  of  the 
Duke  of  Cornwall  when  there  is  one,  affecting  the  revenues  or  possessions 
of  the  duchy ;  as,  for  example,  an  ancient  caption  or  seizin  to  the  use  of 
the  Duke  of  Cornwall,  or  the  enrollment  of  the  counterpart  of  a  lease  granted 
by  the  duke.(l)  In  like  manner,  an  enrollment  of  a  lease  of  lands  belong- 
ing to  the  crown,  in  right  of  the  duchy  of  Lancaster,  is  admissible,  on  ac- 
count of  the  interest  of  the  crown  in  the  duchy.(2) 

Sign  manual. 

The  king's  sign  manual,  authorizing  the  release  of  a  prisoner,  is  evi- 
dence to  prove  the  legality  of  his  being  at  large.(3)  A  license  from  the 
Pope,  granted  in  the  reign  of  Edward  II,  has  been  adjudged  to  be  evi- 
dence of  an  impropriation,  the  Pope  being  formerly  the  supreme  head  of 
the  church,  and  having  the  disposition  of  all  spiritual  benefices.(4)  For 
the  same  reason,  a  pope's  bull  has  been  admitted  in  evidence  to  show  that 
monastery  lands  had  a  special  exemption  from  the  payment  of  tithes.(5) 

Official  registers. 

The  next  species  of  public  writings  to  be  considered  are  those  in  which 
official  persons  are  required  to  make  a  memorandum  of  particular  trans- 
actions occurring  in  their  presence.  The  obligation  to  make  such  a  memo- 
randum is  sometimes  imposed  by  statute,  and  sometimes  is-  incident  to  the 
course  of  public  business. 

Parish  registers. began  to  be  kept  in  the  thirtieth  year  of  Henry  VIII. 
The  practice  is  said  to  have  been  adopted  at  the  instigation  of  Lord  Crom- 
^vell,  who  was  at  that  time  vicar-general,  and  in  whose  court  all  wills  of 
property,  exceeding  the  amount  of  £200,  were  required  to  be  proved.  It 
served  his  purpose,  therefore,  to  set  on  foot  a  registry.  The  keeping  of 
parish  registers  was  enforced  by  injunctions  of  Edward  VI  and  Queen 
Elizabeth,  and  also  by  one  of  the  ecclesiastical  canons,  A.  D.  160S.  The 
practice  first  received  the  sanction  of  an  act  of  Parliament,  by  the  statute 
6  &  7  Wm.  Ill,  c.  6.  Particular  provisions  were  afterwards  made  respect- 
ing parish  registers,  by  the  Marriage  Act,  and  other  statutes.(6) 


(1)  Rowe  V.  Brenton,  8  B.  &  C.  765;  S.  C,  3  M.  &  R.  164.  See  also  the  Hiintle7  Peerage 
Case,  4  CI.  &  Pin.  349. 

(2)  Kinnersly  v.  Orpe,  Doug.  56.    See  also  Jewison  v.  Dyson,  9  M.  &  W.  540. 

(3)  Miller's  Case,  Lea.  69. 

(4)  Cope  V.  Bedford,  Palm.  42T. 

(5)  Lord  Clanrickard's  Case,  Palm.  31.     See  Brett  v.  Ward,  "Winch,  70,  as  to  copy  of  a  bull. 

(6)  See  the  Attorney-General's  Report,  Bell's  Huntington  Peerage,  332;  Burn's  Eeo.  Law, 
390.  See  the  Marriage  Act,  26  Geo.  II,  o.  33  ;  and  the  recent  statute,  6  k  IWrn.  IV,  c.  86, 
some  of  the  provisions  of  which  are  stated  infra.  By  this  act  the  st.  52  Geo.  Ill,  c.  146,  is 
repealed. 

Note  331. — It  seems  that  an  examined  copy  of  the  returns  made  annually  of  parish  registers, 
under  the  10th  canon  of  1603,  is  not  receiTahle  unless  the  original  register  Is  proved  to  be  lost. 
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Parochial  registers  are  considered  evidence  that  the  transactions  re- 
quired to  be  recorded  in  them  occurred  on  the  days  specified  in  the  regis- 
ter. Thus,  a  register  has  been  received  as  evidence  between  strangers,  of 
the  time  of  marriage.(l) 


Otherwise,  however,  if  the  returns  were  made  under  the  statute,  52  Geo.  Ill,  e.  146,  §§  6,  7. 
Walker  v.  The  Countess  of  Beauchamp,  6  Carr.  &  Payne,  552.  Proof  that  the  proper  officer,  on 
being  applied  to  for  a  copy  or  extract  from  the  original  register,  told  the  applicant  there  was 
none,  is  not  sufficient  to  let  in  secondary  evidence.  The  fact  should  be  proved  by  the  oath  of  the 
officer.    Id. 

(1)  Doe  d.  'WoUastou  v.  Barnes,  1  Mo.  &  R.  386.  A  minister's  entry  of  a  baptism,  which  took 
place  before  he  became  minister,  and  of  which  he  received  information  from  the  parish  clerk,  is 
not  admissible ;  nor  is  the  private  memorandum  made  by  the  clerk  who  was  present  at  the  bap- 
tism.   Doe  d.  "Warren  v.  Bray,  8  B.  &  C.  813. 

Note  332. — See  post,  note  335. 

There  is  a  distinction  as  to  the  proof  of  marriage  between  criminal  cases,  such  as  bigamy,  &c., 
and  mere  civil  cases.  In  Massachusetts,  in  a  civil  action  (e.  g.,  assumpsit  to  recover  for  necessa- 
ries furnished  to  the  wife  of  the  defendant,  or  on  questions  as  to  the  wife's  settlement),  a  record  of 
marriage  solemnized  by  a  minister  or  justice,  founded  on  a  certificate  duly  made,  is  legal  evidence 
of  the  marriage.  Milford  v.  "Worcester,  1  Mass.  Eep.  48.  But  except  in  prosecutions  of  a 
criminal  nature,  as  bigamy,  &c.,  marriage  generally  is  provable  by  cohabitation,  reputation*  ac- 
knowledgment of  the  parties,  reception  in  the  family,  and  other  circumstances  from  which  a, 
marriage  may  be  inferred.  Fenton  v.  Bead,  4  John.  Eep.  52,  54 ;  Kibby  v.  Eucker,  1  Marsh. 
Ken.  Eep.  331. 

The  marriage  may  be  proved  in  aU  cases  by  persons  present  at  the  ceremony.  Indeed  this 
species  of  evidence  is  considered  better  proof  of  the  marriage  than  the  record.  And  on  an  in- 
dictment for  adultery,  the  record  is  not,  per  se,  enough,  without  proving  the  identity  of 
the  parties  by  witnesses  who  were  present.  Common  wealth  v.  Norcross,  9  Mass.  Rep.  492. 
So,  also,  semhle,  on  libels  for  divorce  where  a  second  marriage  of  the  defendant,  during  the  hfe 
of  his  first  wife,  is  sought  to  be  proved.  EUis  v.  BUis,  11  Id.  92.  The  same  general  doctrine  as 
to  the  necessity  of  calling  witnesses  who  were  present  at  the  ceremony,  in  order  to  identify  the 
parties  in  cases  of  indictment  for  adultery,  seems  to  prevail  in  Maine.  "Wedgwood's  Case,  8 
Greenl.  Rep.  75.  Further,  as  to  proof  of  marriage  in  New  York  and  Massachusetts,  see  ante, 
note  324;  also  ante,  note  169,  Vol.  I. 

In  prosecutions  for  bigamy,  the  confession  of  the  party  has  been  held  not  enough,  per  se,  to 
prove  the  first  marriage.  The  People  v.  Humphrey,  1  John.  Eep.  314.  In  such  cases,  a  marriage 
in  fact  must  be  proved.  Id.  The  same  doctrine  has  been  laid  down  as  to  proving  the  marriage 
of  the  plaintiff  in  actions  of  crim.  con.  Id. ;  Morris  v.  Miller,  4  Burr.  2057,  2059  ;  Zibby  v. 
Eucker,  1  Marsh.  Ken.  Eep.  331.  But  this  has  been  said  to  be  the  only  civil  action,  in,  which 
proof  of  an  actual  marriage,  as  contradistinguished  from  acknowledgments  of  the  parties,  co- 
habitation, &c.,  is  requisite.  See  Morris  v.  Miller,  supra;  Birt  v.  Barlow,  Doug.  171,  172;  2 
Stark.  Ev.  251  (6th  Am.  ed.).  These  confessions,  however,  in  Pennsylvania,  are  not  excluded 
as  incompetent;  but  there  the  defendant's  positive  and  unequivocal  acknowledgment,  made  after 
the  fact  of  the  seduction,  and  consequently  against  his  own  interest,  may  be  given  in  evidenfle 
to  prove  the  marriage.  Forney  v.  Hallacher,  8  Serg.  &  Eawle,  159.  See,  also,  BuU.  N,  P.  27 . 
2  Stark.  Ev.  (6th  Am.  ed.),  251,  252,  note  c.  The  same  doctrine  has  been  laid  down  in  thqt 
state,  as  to  the  proof  of  marriage  in  prosecutions  for  bigamy.  Commonwealth  v.  Murtagh,  Ashm. 
Rep.  272.  In  this  case,  the  relaxation  of  the  English  rule  intended  to  be  allowed,  was  thus 
pointed  out  by  King,  President,  delivering  the  opinion:  "I  consider  that  confession^  andap- 
knowledgements  of  a  prior  marriage  are  only  evidence  of  the  fact;  that  these  confessions  and 
acknowledgments  derive  their  force  from  the  time,  manner  and  circumstances  under  which  they 
are  made,  and  that  connected  with  these,  they  may  exhibit  the  most  conclusive  or  the  weakest 
testimony  which  can  be  offered  of  the  fact.  It  is  for  intelligent  jurors,  aided  by  experienced 
courts,  to  weigh  and  discriminate  their  relative  forces."    Id.  275.    So,  also,  s^iile,  in  Mg,iBg. 
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When  evidence  and  when  not. 

Such  registers  are  not,  in  general,  evidence  of  any  fact  not  required  to 
be  recorded  in  them,  and  which  did  not  occur  in  the  presence  of  the 
registering  officer .(1)  Thus,  an  entry  in  a  baptismal  register,  stating  the 
year  of  the  birth,  is  not  evidence  of  that  fact,  although  it  is  evidence  of  the 
time  of  the  baptism.(2) 

But  the  register,  used  for  its  proper  purpose,  namely,  to  prove  the  time 
and  place  of  baptism,  may  constitute  part  of  a  chain  of  evidence,  to  prove 
another  fact,  as  birth  within  a  particular  parish, — where,  for  example,  it  is 
shown  by  evidence  dehors,  that  the  child  was  extremely  young  when  bap- 
tized ;  though  the  register  of  itself,  as  above  mentioned,  does  not  prove 
the  fact  of  birth  in  the  parish.(3)    It  is  obvious  that  evidence  dehors  the 


See  Gayford's  Case,  H  GreenL  6T.  In  Connecticut,  the  rule  is  the  reverse ;  and- neither  cohabitation, 
reputation,  confessions,  nor  all  combined,  are  sufficient  to  convict ;  nor  are  they  even  admissible ; 
a  marriage  in  fact  must  be  proved.  This  was  directly  held,  on  an  indictment  of  the  defendant  for 
incgst  with  his  legitimate  daughter,  where  the  prosecution  is  bound  to  make  out  a  marriage  be- 
tween the  prisoner,  and  such  alleged  daughter's  mother.  The  State  v.  RosweU,  6  Conn.  Rep.  446. 
Such  testimony  has  been  rejected  in  that  state  in  many  instances,  upon  indictments  for  bigamy, 
adujtery,  and  in  actions  of  crim.  con.  See  Id.  449 ;  Swift's  Ev.  140 ;  Swift's  Dig.  501.  In  vin- 
dication of  the  rule  as  held  there,  Daggett,  J.,  delivermg  the  prevaihng  opinion,  says ;  "  The  co- 
habition  of  persons  as  husband  and  wife,  without  any  marriage,  is  too  frequent  to  need  comment ; 
and  confessions  of  marriage,  in  all  such  cases,  whether  a  marriage  in  fact  has  taken  place  or  not, 
may  be  expected,  to  justify  the  conduct  and  screen  the  offenders  from  censure  and  punishment. 
Unlike  confessions  in  ordinary  cases,  made  against  one's  interest,  these  are  not  unfrequently 
prompted  from  the  most  selfish  motives.  Besides,  a  man  or  woman  may  verily  suppose  a  mar- 
riage to  have  been  consummated,  when  no  lawful  marriage  ever  took  place.  Ignorance  of  liie 
law  on  this  subject  may  be  presumed  in  many  cases,  and  confessions  of  a  marriage  made 
without  a  knowledge  to  constitute  it  such.''  The  State  v.  Eoswell,  swpra,  p.  451.  But  see  the 
dissenting  opinion  of  Peters,  J.,  Id.  451,  452,  453,  and  the  several  English  cases  cited  and  re- 
Viewed  by  him.  In  Massachusetts,  upon  an  indictment  against  two  for  lascivious  oohabitationi 
one  being  married,  confessions  as  to  the  faet  of  their  marriage  is  not  sufBoient  to  convict.  Com- 
monwealth V.  Littlejohn,  15  Mass.  Eep.  163. 

Such  is  the  doctrine  as  held  by  several  courts  in  respect  to  domestic  marriages.  Prom  the  very 
nature  of  the  ease,  it  should  seem  that  when  apphed  to  foreign  marriages,  it  ought  to  admit  of 
some  relaxation.  Accordingly  in  Maine,  a  foreign  marriage  is  held  sufficiently  proved  in  prose- 
cutions for  lewd  cohabitation,  adultery,  or  bigamy,  by  the  prisoner's  confession.  Oayford'a  Case 
1  Greenl.  ST.  So,  also,  in  Virginia.  Warner  v.  The  Commonwealth,  2  Virg.  Cas.  95.  As  to 
the  English  rule  on  this  subject,  see  Koscoe's  Crim.  Bv.  236,  ei  seq. 

(1)  Note  333. — See  Birt  v.  Barlow,  Doug.  171,  ei  seq.,  and  Commonwealth  v.  Norcross,  EUis  v. 
Ellis,  and  Wedgwood's  Case,  cited  in  the  next  preceding  note. 

(2)  Wihen  v.  Law,  3  Stark.  R,  63 ;  Burghart  v.  Angeratein,  6  0.  &  P.  690 ;  R.  v.  Clapham,  4 
Id.  29 ;  R.  V.  North  Petherton,  5  B.  &  0.  508 ;  Duins  v.  Donovan,  3  Hagg.  Boc.  301. 

Note  334. — In  England,  a  register  of  baptisms,  stating  also  the  day  of  birth,  cannot  be  used  to 
prove  the  latter.  See  Rex  v.  Clapham,  4  Oarr.  &  Payne,  29,  stated  ante,  note  95.  See,  also, 
S.  P.,  Burghart  v.  Angerstein,  6  Id.  690,  per  Alderson,  B.  An  entry  of  baptism  in  1820  (the 
marriage  having  taken  place  in  1813),  reciting  that  the  parly  was  "said  to  be  bom  in  1T95,"  is 
not  admissible  either  as  evidence  of  non-age,  or  in  order  to  prevent  the  suspicion  of  the  sup- 
pression of  evidence.    Duins  v.  Donovan,  3  Hagg.  Eocl.  Rep.  301. 

(3)  R.  V.  North  Petherton,  5  B.  &  C.  508 ;  E.  v.  Lubbenham,  5  B.  &  Ad.  968 ;  R.  v.  St 
Katherine,  Id.  9t0,  n.. 
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register  must  in  every  case  be  necessary,  in  order  to  identify  the  par- 
ties.(l) 

Upon  an  issue  out  of  chancery  to  try  whether  W.  C.  was  a  legitimate 
child,(2)  Alderson,  J.,  admitted  a  baptismal  register,  in  which  W.  0.  was 
described  as  illegitimate,  as  some  evidence  of  the  fact;  though  his  Lordship 
told  the  jury  it  was  of  very  little  weight,  and  could  only  be  treated  as 
evidence  of  the  reputation  in  the  village.(3)  He  added,  that  it  was  not 
proved  on  what  ground,  or  by  whose  procurement  the  entry  was  made ; 
and  that  if  the  entry  had  been  made  by  the  procurement  of  the  mother,  it 
would  not  be  admissible  evidence  at  all,  any  more  than  her  declaration. 

Yarious  questions  have  arisen  as  to  what  can  be  properly  read  as  a  regis- 
ter, so  as  to  afford  evidence  of  the  truth  of  facts  therein  stated.  It  is  set- 
tled, that  the  books  of  Fleet  marriages  cannot  be  read  as  registers,  because 
they  were  not  compiled  under  public  authority.(4)  A  copy  of  a  register 
of  baptism,  kept  in  the  island  of  Guernsey,  is  not  admissible  in  our  courts 
of  law  ;(5)  nor  is  the  copy  of  a  register  of  a  foreign  chapel  admitted  here 
as  a  proof  of  marriage  abroad.(6)     The  copy  of  a  register  of  a  dissenting 


(1)  See  Birt  v.  Barlow,  Doug.  ItO,  as  to  the  various  ways  in  which  the  identity  of  the  parties 
to  the  register  may  be  proved.  Draycott  v.  Draycott,  12  Vin.  Ab.  89,  pi.  11 ;  Martin's  Intro- 
duction to  Gonveyanoiug,  p.  192;  Bain  v.  Mason,  1  C.  &  P.  202. 

(2)  Cope  V.  Cope,  1  Mo.  &  R.  269;  S.  C,  5  C.  &  P.  604;  Atde,  Vol.  I,  p.  215.  See,  aJso, 
Morris  V.  Davies,  cit.  1  Mo.  &  B.  271. 

(3)  1  Mo.  &  R.  211,  216.  As  to  the  admissibility  of  evidence  of  general  reputationin  matters 
of  pedigree,  see  anie,  Vol.  I,  Ohap.  8,  Sect.  4. 

(4)  Morris  v.  Miller,  4  Burr.  2051 ;  Read  v.  Passer,  1  Esp.  213 ;  S.  C,  1  Peake,  303 ;  DOe  d. 
Davies  v.  Cataore,  8  0.  &  P.  51B.  In  Lloyd  v.  Passingham  (16  Ves.  59),  Lord  Eldon,  0.; 
intimated  an  opinion  that  the  Fleet  register  might  be  received  as  evidence  of  reputation.  Most 
of  the  Fleet  books  were  purchased  by  the  government  in  1821 ;  they  are  now  deposited:in  the 
office  of  the  registrar-general,  pursuant  to  the  3  &  4  Vict.  c.  92^1  §§  6,  20 ;  they  contain  original 
entries  of  marriages  in  the  Fleet  prison  from  1686  to  1154.  See  particulars  respecting  Fleet 
marriages  and  Guernsey  marriages,  in  Burn's  Fleet  Reg.  See,  also,  8  C.  &  P.  519,  n.  The  books 
have,  in  one  or  two  cases,  been  received  in  evidence.  Lawrence  v.  Dixon,  Peake,  136 ;  Doe  d. 
Orzel  V.  Madox,  1  Esp.  191. 

(5)  Huet  V.  Le  Mesurier,  1  Cox.  Ca.  215.  See  this  case  commented  oniand  explained  by  Br. 
Lushington  in  Coode  v.  Coode,  1  Curt.  Be.  R.  166. 

(6)  Leader  v.  Barry,  1  Esp.  353.  See,  also,  Athlone  Peerage,  8  01.  &  Pin.  262.  But  see  Ooode 
V.  Coode,  ut  sv/pra. 

Note  335. — In  respect  to  registers  of  marriage,  birtii  and  death,  as  evidence,  several  cases 
were  introduced,  ante,  note  95i    See,  also,  mde,  note  92. 

A  bishop's  register  is,  in  England,  evidence  of  facts  stated  in  it.  Axnold  v.  The  Bishof)  of 
Bath,  5  Bing.  316 ;  S.  C,  2  Moore  &  Payne,  559.  But  a  register  of  burials  kept  by  theWesleyan 
Chapel  has  been  there  repudiated  as  incompetent.  Whittuck  v.  "Waters;  4  Oarri  &  Payne,.  315- 
See  S.  C,  stated  ante,  note  98,  Vol.  I.  See,  also,  as  to  registers  of  dissenting  chapels,  <mie, 
note  95.  A  register  of  the  births  of  dissenter's  ciiildren,  kept  at  a  public  library,  is  not  evidence. 
Ex  parte  Taylor,  1  Jac.  &  Walk.  463. 

A  sworn  copy,  from  the  register-book,  of  the  burials  in  Christ  Church  (Philadelphia),- has  been 
received  in  evidence  to  show  the  fact  of  the  death  of  a  person  and  the  time.  Lewis  v.  Marshall, 
5  Peters'  Rep.  410,  415,  416. 

In  Louisiana^  the  register  of  baptisms  and  births  is  evidence,  and,  it  seems,  when  shown  to 
existi,  precludes  parol  testimony.    DuplSssis  v.  Kennedy,  6  Loui  E^.  (GUiry)  231,  242 ;  Fletcher 
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chapel  will  not  be  admissible  as  evidence  of  a  marriage,  (1)  unless  the  regis- 
ter has  been  deposited  in  the  ojEGice  of  the  registrar-general,  pursuant  to 
the  statute  3  &  4  Vict.  c.  92. 

In  a  case,  where  it  appeared  that  the  practice  was  to  make  entries  in 


V.  Cavalier,  4  Mill.  Lou.  Eep.  267.  An  alteration  in  such  baptismal  register,  by  erasing  the  -word 
"natural,"  and  writing  over  it  the  word  "legitimate,"  has  no  effect  in  preventing  the  registry 
from  being  used  to  establish  the  period  of  birth,  though  the  alteration  be  not  accounted  for- 
Otherwise,  however,  if  the  document  were  offered  to  establish  the  legitimacy  of  the  person 
named.  Fletcher  v.  Cavalier,  supra.  A  register  of  burials  is  also  evidence  there ;  and  where  a 
register  of  baptisms  proved  that  a  child  was  christened  by  the  name  of  "  Francisco  Antonio,"  and 
a  register  of  burials  attested  the  interment  of  a  person  named  "  Francisco,"  and  no  question  was 
raised  in  the  inferior  court  on  the  point  of  variance ;  held,  that  on  appeal  the  appellate  court 
must  consider  the  one  whose  death  was  attempted  to  be  proved,  to  be  the  person  whose  death, 
according  to  the  pleadings,  it  was  important  to  establish.     Cells  v.  Oriol,  6  Lou.  Rep.  (Curry)  403- 

In  Pennsylvania,  a  copy  of  the  register  of  marriages,  baptisms,  and  burials,  kept  in  a  parish  in 
the  island  of  Barbadoes,  certified  to  be  a  true  copy  by  the  rector  of  the  parish,  and  proved  by 
the  oath  of  a  witness,  taken  before  the  deputy  secretary  of  the  island  and  notary  public  (his 
handwriting  and  office  being  proved),  has  been  received  as  good  evidence  of  pedigree.  Kingston 
v.  Lesley,  10  Serg.  k  Eawle,  383.  And  a  copy  of  a  register  of  births  and  deaths  of  the  people 
called  Quakers,  kept  in  England,  proved  to  be  a  true  one  before  the  Lord  Mayor  of  London,  has  also 
been  allowed  as  evidence  in  Pennsylvania,  to  prove  the  death  of  a  person.  Hyam  v.  Edwards, 
1  DalL  Eep.  2.  By  a  statute  in  that  state,  the  register  kept  by  any  religious  society  of  births, 
marriages  and  deaths,  is  declared  good  evidence.  The  act  is  silent  as  to  the  mode  of  proof;  and 
therefore  the  common-law  mode,  which  is  by  a  sworn  copy,  or  the  production  of  the  original, 
must  be  resorted  to.  A  certified  copy  under  the  seal  of  the  corporation  or  religious  society,  is  not 
admissible.    Stoever  v.  'Whitman's  Lessee,  6  Binn.  416.    See  S.  C,  ante,  note  95. 

In  Maine,  a  book  was  produced  by  a  town  clerk,  which  had  been  received  by  him  from  his 
predecessor  In  office  as  an  official  record ;  it  purported  to  contain  a  record  of  births  and  marriages 
in  such  town,  but  contained  no  title  or  attestation  of  its  character,  nor  any  certificate  showing  by 
whom  the  entries  in  it  were  made ;  and  held,  that  it  was  proper  prima  facie  evidence  to  prove 
the  age  of  a  person  named  in  it.  The  Inhabitants  of  Summer  v.  The  Inhabitants  of  Sebec,  3 
Greenl.  223.  See  Martin  v.  Gunby,  2  Harr.  &  John.  248.  A  copy  from  the  records  of  the  town, 
is  there  admissible.    Wedgwood's  Case,  8  Green!  75. 

In  New  York,  sworn  copies  of  such  registers,  when  the  original  is  of  a  public  nature,  have 
been  held  admissible.  See  Jackson  ex  dem.  Bogert  v.  King,  5  Cowen's  Eep.  237,  stated  arafe, 
note  95.  See  also  Jackson  ex  dem.  Miner  .v.  Boneham,  15  John.  Eep.  226,  stated  in  the  same 
note.     See,  as  to  records  of  marriages,  in  New  York,  ante,  note  324. 

In  North  Carolina,  a  registry  of  births,  marriages  and  burials,  kept  pursuant  to  the  statute,  ia 
legal  evidence  of  marriages,  births,  &c.,  especially  on  questions  of  pedigree.  And  the  court  lay  it 
down  as  a  general  rule,  that  a  book  kept  by  public  authority  is  necessarily  evidence  of  the  facts 
recorded  in  it.    Jacock's  Lessee  v.  Gilliam,  3  Murph.  Eep.  47,  52. 

As  to  records  of  marriages  in  Massachusetts,  see  amie,  note  169 ;  also  note  324,  and  the  cases  cited. 

In  the  case  of  Jackson  ex  dem.  Miner  v.  Boneham  (supra),  a  sworn  copy  of  the  records  of  the 
town  of  Stonington,  Connecticut,  was  held  admissible  in  New  York,  on  a  question  of  pedigree. 
In  Ohio,  where  the  defendant,  on  a  trial  in  ejectment,  offered  the  deposition  of  the  town  clerk  of 
New  Mihbrd  (Connecticut),  to  prove  the  correctness  of  a  copy  of  the  records  of  that  town,  show- 
ing the  time  of  the  defendant's  birth,  the  court  held,  that  it  must  be  further  shown  that  the  record 
copied  was  kept  under  the  authority  of  law ;  that  a  sworn  copy  of  a  private  paper  is  nothing 
without  proof  of  the  original  being  executed ;  and  until  it  was  proven  that  the  paper  copied  by 
the  clerk  in  this  case  as  a  record,  was  legally  entitled  to  that  character,  it  was  inadmissible. 
Eichmond  v.  Patterson,  3  Hamm.  Eep.  368. 

Further,  in  respect  to  registers  of  marriage,  in  the  United  States,  see  post,  in  these  notes. 

(1)  Newham  v.  Eaithby,  1  Phillimore,  315;    Ex  parte  Taylor,  1  J.  &  W.  483;   "Whittuok  t. 
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the  general  parish  register  once  in  three  months,  out  of  a  day-book,  in 
which  the  entries  were  made  immediately  after  the  christening,  or  on  the 
same  morning ;  and  in  the  day-book,  after  a  particular  entry,  the  letters 
B.  B.  (signifying  base  born)  were  inserted,  which  were  omitted  in  the 
register;  it  was  held,  that  evidence  of  the  day-book  could  not  be  received, 
as  there  could  not  regularly  be  two  parish  registers.(l) 

It  may  be  observed  that  the  entry  in  the  register  is  not  essential  to  the 
validity  of  a  marriage,  so  that  if  it  has  not  been  expressed  in  the  regular 
form,  the  only  consequence  will  be,  that  it  cannot  be  admitted  as  evidence 
of  the  marriage,  which  must,  therefore,  be  established  by  some  other 
medium  of  proof  Even  upon  an  indictment  for  bigamy,  where  it  is 
necessary  to  give  evidence  of  an  actual  marriage,  it  is  sufficient  to  prove 
the  fact  by  a  person  present  at  the  time,  without  giving  any  evidence  of 
the  registration.(2)  In  order  to  prove  that  the  parties  described  in  the 
register  are  the  same  parties  whose  marriage  is  in  question,  it  is  unneces- 
sary to  call  either  of  the  subscribing  witnesses  to  the  register. (3) 

The  acknowledged  insufficiency  of  parochial  registers  for  the  purpose 
of  proving  pedigrees  and  other  national  objects  of  importance,  combined 
with  the  fact  that  they  had  been  often  falsified,  stolen,  burnt,  inaccurately 
transcribed,  or  carelessly  preserved,  rendered  it  highly  expedient  that  a 
national  registration  of  births,  marriages  and  deaths  should  be  established; 
and  accordingly,  the  statute  of  6  &  7  Wm.  IV,  c.  86,(4)  was  passed  for 
this  purpose,  entitled  "An  Act  for  Eegistering  Births,  Deaths  and  Mar- 
riages in  England." 

General  provisions  of  statute. 

The  statute  directs,  that  an  office  shall  be  provided  for  the  general  regis- 
try of  births,  deaths  and  marriages  in  England,  to  be  under  the  superin- 
tendence of  the  registrar-general: (5)  districts  are  to  be  formed,  and  regis- 
trars and  superintendent  registrars  to  be  appointed.(6)  The  registrars  are 
directed  to  register  all  births  and  deaths  that  may  happen  in  their  dis- 
trict,(7)  and  to  make  out  a  quarterly  account  of  such  births  and  deaths.(8) 

Waters,  4  0.  &  P.  StS.  An  arrangement  was  made  by  Lord  Stowell  and  the  Bishop  of  London, 
that  persons  residing  abroad  might  transmit  to  this  country  oertiflcates  of  baptisms,  marriages, 
and  burials,  for  the  purpose  of  being  deposited  in  the  registry  of  the  diocese  of  London.  See 
Paroch.  Eep.  p.  46,  Mr.  Shephard's  Evidence.  On  the  registers  of  Dissenters,  see  Paroch.  Reg. 
Rep.  p.  79,  112.  As  to  Quakers'  registers,  and  their  birth  notes  and  burial  notes,  see  Id.  p.  T2. 
As  to  Jewish  registers,  see  Id.  pp.  23,  24;  and  Davis  v.  Lloyd,  1  C.  &  K.  275. 

(1)  May  V.  May,  2  Str.  1073.  And  see  Lee  v.  Meecock,  5  Esp.  177 ;  Walker  v.  Wingfield,  18 
Tes.  443. 

(2)  R.  V.  Allison,  R.  &  R.  Or.  Ca.  109. 

(3)  B.  N.  P.  27 ;  BW;  v.  Barlow,  Doug.  172. 

(4)  This  act  repeals  52  Geo.  Ill,  c.  146;  and  4  Geo.  IT,  c.  76. 

(5)  Sect.  2. 

(6)  Sect.  7. 

(7)  Sect.  18. 

(8)  Sect.  29. 
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Marriage  registers  are  to  be  kept  in  duplicate.(l)  Certified  copies  of  the 
registers  of  births  and  deaths,(2)  and  duplicates  of  the  marriage  regis- 
ters(3)  are  to  be  sent  quarterly  to  the  superintendent  registrars,  and  are 
by  them  to  be  transmitted  to  the  general  register  office.{4) 

The  35th  section  directs  the  registrars,  or  other  persons,  who  have  the 
keeping  of  any  register-book  of  births,  deaths,  or  marriages,  to  allow 
searches  to  be  made  in  the  registers,  and  to  give  a  copy  certified  under  his 
hand  of  any  entries. 

The  37th  section  directs  the  registrar-general  to  cause  indexes  of  all  cer- 
tified copies  of  the  registers  to  be  kept  in  the  general  register  office,  and 
to  give  a  certified  copy  of  any  entries  in  such  certified  copies  of  the  re- 
gisters. 

The  38th  section  directs  the  registrar-general  to  have  an  office  seal  made, 
and  to  cause  all  certified  copies  of  entries  given  in  the  office  to  be  sealed 
with  it ;  and  then  it  enacts,  that  "  all  certified  copies  of  entries,  purport- 
ing to  be  sealed  or  stamped  with  the  seal  of  the  said  register  office,  shall  be 
received  as  evidence  of  the  birth,  death,  or  marriage,  to  which  the  same 
relates,  without  any  further  or  other  proof  of  such  entry ;  and  no  certified 
copy,  purporting  to  be  given  in  the  said  office,  shall  be  of  any  force  or  ef- 
fect which  is  not  sealed  or  stamped  as  aforesaid."(5) 

A  later  statute  (7  Wm.  lY  &  1  Vict.  c.  22)  has  enacted,(6)  that  the  re- 
gistrar-general may,  if  he  think  fit,  direct  the  place  of  birth  or  death  to  be 
added  to  the  entry  in  the  register,  and  that  such  addition,  when  so  made, 
shall  be  taken,  to  all  intents,  to  be  part  of  the  entry  in  the  register. 

A  still  later  act  has  been  passed  (3  &  4  Vict.  c.  92),  for  enabling  courts 
of  justice  to  admit  non-parochial  registers  as  evidence  of  births  or  bap- 
tisms, marriages,  and  deaths  or  burials.  The  act  provides  that  certain  re- 
gisters deposited  in  the  office  of  the  registrar-general — or  extracts  of  en- 
tries in  these  registers,  duly  certified  and  described  by  the  registrar-general, 
shall  be  receivable  in  evidence  on  the  trial  of  any  cause,  reasonable  notice 
having  been  previously  given  to  the  opposite  party  of  the  intention  to  use 
such  evidence.  In  all  criminal  cases,  the  original  registers  are  required  to 
be  produced,  and  extracts  of  entries  are  not  receivable.  The  act  also 
authorizes  the  judges  of  the  courts  of  common  law  and  of  equity,  to  make 
rules  for  regulating  the  mode  of  reception  of  the  registers  in  evidence,  and 
as  to  some  other  particulars ;  which  regulations  are  to  be  laid  before  Par- 
liament, and  to  take  effect  at  an  appointed  time  afterwards :  but  the 
making  of  such  regulations  is  not  a  condition  precedent  to  the  reception  of 


(1)  Sect.  31. 

(2)  Sect.  32. 

(3)  Sect.  33. 

(4)  Sect.  34. 

(6)  There  is  a  provision  in  the  act  (sect.  49)  that  nothing  therein  contained  shall  afifeot  the 
registration  of  baptisms  or  burials  as  now  by  law  established. 
(6)  Sect.  8. 


CH.  II.]  Of  Ship  Registers.  285 

the  registers  as  evidence,  as  the  clauses  relative  to  their  reception  would 
come  into  force  immediately  on  the  passing  of  the  act.(l) 

Ship  registers. 

The  effect  of  the  registers  of  ships  is  of  a  different  nature  from  that  of 
parish  registers.  To  give  them  the  effect  of  proving  the  facts  stated  in 
them,  "would  enable  parties  to  make  evidence  for  themselves ;  the  entry 
not  being  of  any  transaction,  of  which  the  public  officer  who  makes  the 
entry,  is  conusant.  The  entry,  therefore,  or  the  absence  of  it,  is  a  fact  to 
be  proved,  and  does  not  furnish  evidence  of  any  other  fact.  Thus,  the 
register  or  certificate  is  not  prima  facie  evidence  of  title  in  favor  of  the 
owner  ;(2)  nor  against  him,  unless  proved  to  have  been  made  with  his  con- 
sent, or  to  have  been  recognized  by  him.(3)  But  the  register  and  certifi- 
cate of  register,  are  conclusive  evidence  of  want  of  title  against  those  who 
are  not  named  in  the  register.(4)  A  British  register  describing  a  vessel 
to  be  British  built,  is  not  evidence  of  that  fact.(5) 


(1)  See  9  C.  &  P.  793,  for  a  list  of  the  registers  that  have  been  made  evidence  under  tliis 
statute. 
(S)  Flower  v.  Young,  3  Oamp.  241 ;  Pirie  v.  Anderson,  4  Taunt.  652. 

(3)  Tinkler  v.  Walpole,  14  East,  J26.  See  also  Fraser  v.  Hopkins,  2  Taunt.  5 ;  Cooper  v. 
South,  4  Id.  802 ;  Curling  v.  Robertson,  1  M.  4;  G.  336;  Toung  v.  Brander,  8  East,  10;  Jen- 
nings V.  Griffiths,  Ey.  &  M.  42 ;  Cox  v.  Eeid,  Id.  199 ;  M'lver  v.  Humble,  16  East,  169. 

(4)  Camden  v.  Anderson,  5  T.  R.  709;  explained  in  Tinkler  v.  'Walpole,  14  Bast,  226  ;  Marsh 
v.  Robinson,  4  Esp.  98.  And  see  Teed  v.  Martin,  4  Camp.  90 ;  Robertson  v.  French,  4  East, 
136 ;  Hubbard  v.  Johnstone,  3  Taunt.  117 ;  Thomas  v.  Foyle,  5  Esp.  88.  See  also  8  &  9  Vict. 
0.  89,  the  Registry  Act,  which  does  not,  however,  render  the  register  evidence  of  the  facts  which 
it  contaios. 

(5)  Reuase  v.  Myers,  3  Camp.  475. 

Note  836. — A  succinct  statement  of  the  law  of  Congress,  relative  to  the  registry  of  vessels, 
will  be  seen  by  reference  to  3  Kent's  Comm.  141,  et  seg.,  together  with  an  able  commentary 
upon  it. 

The  register  is  not  a  document  required  by  the  law  of  nations  as  expressive  of  a  ship's  na- 
tional character  (Chemuiant  v.  Pearson,  4  Taunt.  Rep.  367),  but  is  of  local  or  municipal  regula- 
tion, and  the  object  of  it  has  been  said  to  be  to  show  the  character  of  the  vessel,  and  entitle  her 
■to  the  advantages  secured  by  law  to  the  vessels  of  our  own  country.  Sharp  v.  The  United  Ins. 
Co.,  14  John  Rep.  204,  per  Spencer,  J.  Transfers  of  ships,  it  seems,  in  England,  are  declared 
void  unless  certain  formalities  prescribed  by  the  registry  acts  are  pursued.  But  there  is  no  cor- 
responding provision  in  the  aot  of  Congress.  Colson  v.  Bonzey,  6  Greenl.  474,  477.  See  also 
Bixby  V.  The  Frankhn  Ins.  Co.,  8  Pick.  86,  88,  89  ;  Birbeck  v.  Tucker,  2  Hall's  Rep.  N.  T.  S.  C. 
121 ;  Ring  v.  Franklin,  Id.  1 ;  Wendover  v.  Hogeboom,  7  John.  Rep.  308. 

The  effect  and  competency  of  the  register  of  a  vessel  as  evidence,  has  been  considered  in  sev- 
eral cases  in  the  courts  of  this  country!  Our  laws  recognize  the  possibility  of  the  register's  ex- 
isting in  one  name  whUe  the  ownership  is  in  another.  The  ownership  and  character  of  a  vessel 
are  matters  in  pais.  The  register  is  not  an  exclusive  test  of  either.  Hence,  on  an  indictment 
for  piracy,  the  character  of  the  vessel  plundered  may  be  shown  vrithout  any  effort  to  produce 
her  certificate  of  registry.  United  States  v.  Furlong,  5  Wheat.  184,  199.  In  an  action  to  re- 
cover back  a  premium  of  insurance  on  the  ground  that  the  plaintiff  had  no  interest  in  the  vessel 
at  the  time  of  insurance,  the  register,  which  was  in  the  name  of  other  persons,  was  held  not  even 
prima  facie  evidence  to  prove  that  the  plaintiff  was  not  owner.  Sharp  v.  The  United  Ins.  Co.,  14 
John.  Eep.  201.    So  where  a  person  purchased  a  vessel,  and  took  immediate  possession,  but  it 
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was  agreed  that  no  bill  of  sale  was  to  be  executed  tUl  the  purchase  money  was  all  paid,  held 
that  the  vendor  was  not  liable  for  repairs  made  to  the  vessel  by  direction  of  the  master  on  the 
credit  of  the  purchaser ;  and  this  though  the  register  still  stood  in  the  name  of  the  vendor.  That 
circumstance  the  court  say,  did  not  in  any  manner  determine  the  ownership.  Leonard  v.  Hunting- 
ton, 15  John.  Rep.  298.  And  so,  in  Massachusetts,  where  the  register  was  relied  on  by  underwri- 
ters in  an  action  on  a  policy  of  insurance  for  the  purpose  of  showing  that  two  of  the  insured  had 
no  legal  or  insurable  interest  in  the  vessel.  Bixby  v.  The  Franklin  Ins.  Co.,  8  Pick.  Rep.  86.  In 
Connecticut,  however,  though  the  register  of  a  vessel  is  not  conclusive  of  ownership,  yet  where 
a  person  by  such  a  register  made  on  his  own  oath  appears  to  be  the  unconditional  owner,  held, 
by  four  judges  against  three,  that  it  must  be  considered  as  a  declaration  to  the  world  that  he  is 
owner,  and  he  becomes  liable,  of  course,  for  necessary  disbursements  in  repairs  and  sup- 
plies, procured  by  the  master  during  the  voyage.  Starr  v.  Knox,  2  Conn.  Rep.  215.  The 
register  cannot  be  rendered  evidence  of  ownership  in  favor  of  the  person  who  procured  it 
to  be  made,  though  it  may  be  against  him.  Ligon  v.  Orleans  Navigation  Company,  1  Mart. 
Lou.  Rep.  (N.  S.)  682.  In  an  action  against  owners  of  a  vessel  for  a  violation  of  a  contract  made 
by  the  plaintiffs  for  the  transportation  and  delivery  of  goods  with  the  master,  a  copy  of  the  regis- 
ter, which  purported  to  have  been  made  on  the  oath  of  all  the  defendants  that  they  were  the 
owners,  was  held  good  evidence  of  their  being  such,  and  this  on  proof  merely  that  the  copy  was 
a  copy  of  the  record  in  the  custom-house,  though  the  witness  could  not  say  whether  the  record 
was  the  original  or  a  copy.  Hacker  v.  Young,  6  N.  Hamp.  Rep.  95.  It  is  prima  faae  evidence 
in  these  and  similar  cases,  but  is  not  conclusive.  Colson  v.  Bonzey,  6  Green!  Rep.  474 ;  Cox  v. 
Reid,  1  Carr.  &  Payne,  602  ;  Hussey  v.  Allen,  6  Mass.  Rep.  163.  The  register  is  used  as  evi- 
dence in  showing  a  fulfillment  of  warranty  as  to  the  character  of  the  property  in  actions  upon 
pohoies  of  insurance.  Catlett  v.  The  Pacific  Ins.  Co.,  1  Wend.  561.  And  in  such  cases  it  has 
been  said  that  proof  that  there  was  a  register  is  prima  facie  evidence  of  its  being  on  board 
during  the  voyage.    Id.  578.    See  Ludlow  v.  The  Union  Ins.  Co.  3  Serg.  &  Rawle,  133. 

The  register  may  be  proved  by  a  sworn  copy.  Coolidge  v.  The  New  York  Firemen  Ins.  Co., 
14  John.  Rep.  308, 315 ;  United  States  v.  Johns,  4  DaU.  Rep.  415  ;  Hacker  v.  Young,  6  N.  Hamp- 
Rep.  95.  A  copy  certified  by  the  collector  in  whose  office  it  is  recorded,  is  not  evidence.  He  is 
not  authorized  to  certify,  nor  intrusted  to  give  out  copies.  Coolidge  v.  The  New  York  Firemen 
Ins.  Co.,  14  Johns.  Rep.  308.  See  United  States  v.  Johns,  4  DaU.  415  ;  "Woods  v.  Courter,  1  Id. 
141.  A  copy  produced  from  the  treasury  department  of  the  United  States  (where  the  original 
is  required  to  be  filed  after  a  vessel  is  condemned),  certified  by  the  register  of  the  department, 
whose  official  character  was  attested  by  the  secretary  of  the  treasury,  under  the  seal  of  the  de- 
partment, has  been  held  competent  evidence  in  the  case  of  a  condemned  vessel.  Catlett  v.  The 
Pacific  Ins.  Co.,  1  "Wend.  561. 

The  commission  of  a  vessel  or  person  granted  by  a  foreign  government  may  be  proved  by  the 
commission  itself  under  the  seal  of  such  government.  See  The  Estrella,  4  "Wheat.  298.  The 
seal  in  general  proves  itself,  but  otherwise  as  to  the  seal  of  a  new  government  unacknowledged 
by  the  United  States.  Id.  The  fact  that  the  person  or  vessel  was  in  the  employ  of  such  unac- 
knowledged government  may  be  shown  without  proving  the  seal.  Id. ;  The  United  States  v. 
Palmer,  3  Id.  634,  635.  "Where  the  commission  has  been  lost,  its  previous  existence  on  board 
may  be  shown  by  parol  evidence.     The  Estrella,  4  "Wheat.  298. 

See  Rundle  v.  Beaumont,  4  Bing.  537 ;  S.  C,  1  Moore  A  Payne,  396. 

The  log-book  of  certain  vessels  is,  in  the  United  States,  made  evidence  by  act  of  Congress  of 
the  fact  of  desertion  by  a  seaman.  See  Ing.  Abr.  612,  §  2.  It  is,  however,  never  conclusive 
but  only  prima  facie  evidence,  and  may  be  rebutted.  Jones  v.  The  Brig  Phoenix  1  Peters' 
Adm.  Dec.  201;  Malone  v.  The  Mary,  Id.  140;  Thompson  v.  The  Ship  Philadelphia,  Id.  210  • 
Douglass  V.  Eyre,  1  Gilpin's  Rep.  147,  152,  153,  154 ;  Orne  v.  Townsend,  4  Mason's,  541.  The 
log-book,  in  general,  ought  not  to  be  admitted  to  establish  any  facts  save  such  as  are  contemplated 
by  the  act  of  Congress.  Jones  v.  The  Brig  Phoenix,  supra.  It  is  in  no  sense,  per  se,  evidence 
except  in  certain  cases  provided  for  by  statute.  It  does  not  import  legal  verity ;  and  in  every 
other  case  is  mere  hearsay  not  under  oath.  It  may  be  used  against  persons,  however,  to 
whom  it  should  be  brought  home  as  having  a  concern  in  writing  or  directing  what  should 
be  contained  therein,  to  contradict  their  statements  or  their  defence.    But  it  cannot  be  re- 
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Stage-coach  licenses. 

Upon  the  same  principle,  an  entry  kept  in  tlie  office  for  licensing  stage- 
coaches, was  held  not  to  be  proof  that  persons  named  in  a  license  were 
owners  of  a  coach  ;{1)  but  it  is  now  enacted,  by  the  statute  5  &  6  Vict.  c. 
79,(2)  that  a  certified  copy  of  the  filed  copy  of  any  such  license  shall  be 
received  against  every  such  person  appearing  by  such  copy  to  be  oamed 
in  such  license,  as  evidence  of  the  same  having  been  duly  granted,  and  of 
its  contents,  including  the  names  and  residences  of  the  proprietors,(3)  and 
of  every  indorsement  thereon. (4) 

Public  books. 

Another  species  of  public  documentary  evidence  consists  of  books,  kept 
under  the  authority  of  particular  statutes,  or  in  public  offices,  in  the  course 
of  official  duty.  The  bank-books  are  admissible,  to  prove  the  transfer  of 
stock.(5)    It  has  been  held,  that  the  register  of  the  navy  office,  with  proof 


ceived  as  evidence  for  such  persons,  or  others,  except  by  force  of  a  statute  rendering  it  so. 
Per  Story,  J.,  in  United  States  v.  Gilbert,  2  Sumn.  Eep.  11,  IS. 

On  an  indictment  of  several  seamen  for  a  revolt,  and  confining  the  master,  they  defended  on 
the  ground  (among  others)  that  the  master  was  insane.  To  rebut  this,  the  prosecutor  offered 
the  log-book,  kept  by  the  master  during  the  period  of  his  alleged  derangement,  in  which,  as 
he  said,  he  made  entries  every  night ;  held,  that  it  was  inadmissible.  United  States  v.  Sharp, 
1  Peters'  C.  0.  Rep.  118,  119. 

An  entry  in  the  log-book  is  indispensable  evidence  of  the  fact  of  desertion,  when  a  forfeiture 
of  wages  is  insisted  on  ;  it  is  necessary,  in  order  to  show  that  no  consent  was  given,  and  no 
release  was  intended  by  receiving  the  delinquent  again  on  board,  as  well  as  to  ascertain  the  fact 
of  desertion  generally  with  greater  accuracy.  Malone  v.  The  Mary,  1  Peters'  Adm.  Deois.  140 ; 
Phoebe  v.  Dignum,  1  Wash.  C.  C.  Eep.  48 ;  Douglass  v.  Eyre,  1  Gilpin's  Rep.  147.  Whether  the 
entry  in  the  log-book,  in  order  to  be  evidence,  must  have  been  made  (according  to  the  letter  of 
the  act  of  Congress)  on  the  very  day  on  which  the  alleged  desertion  took  place,  does  not  appear 
to  be  as  yet  authoritatively  settled.  In  Phoebe  v.  Dignum  {av/pra),  the  court  seem  strongly  to 
favor  the  notion  that  it  must.  But  Hopkinson,  J.,  in  Douglass  v.  Eyre  [svrpra),  contends  that 
it  need  not  under  all  circumstances,  for  in  some  cases  it  would  be  impossible.  At  any  rate 
the  entry  purporting  to  have  been  made  on  the  day  is  prima  facie  evidence  that  it  was  so 
made,  and  it  hes  on  the  opposite  party  to  show  the  contrary.    Id.  152,  153. 

Where  the  log-book  is  offered,  it  must  be  identified,  and  where  the  party  offering  it  called 
a  sailor  belonging  to  the  vessel,  who  deposed  to  the  handwriting  of  the  mate  in  several 
parts  of  it,  and  that  during  the  voyage  he  saw  him  marking  the  words  "  Log-book,"  &o.,  on  the 
cover ;  held,  notwithstanding  this  testimony,  that  as  the  book  may  not  have  been  kept  on  the 
voyage,  but  might  afterwards  have  been  made  up  by  the  mate  to  suit  the  purposes  of  the  cause, 
it  was  not  sufficiently  identified.  And  this,  though  the  opposite  party  had  given  notice  to  pro- 
duce the  log-book.  United  States  v.  Mitchell,  2  Wash.  C.  0.  Eep.  478,  479.  See  further  as  to  a 
log-book  as  evidence,  BLxby  v.  The  Franklin  Ins.,  8  Pick.  Eep.  89 ;  SmaUwood  v.  Mitchell,  2 
Hayw.  Eep.  145,  146. 

(1)  Stother  v.  Willan,  4  Camp.  24.    See  also  Ellis  v.  Watson,  2  Stark.  E.  438,  478. 

(2)  Sect.  10. 

(3)  See  2  &  3  Wm.  IV,  c.  120,  §  11. 

(4)  See  6  &  7  Vict.  c.  86,  §  16,  as  to  registers  of  licenses  of  metropolitan  stage  carriages;  5  & 
6  Vict.  0.  45,  §  11,  and  7  &  8  Vict.  c.  12,  §  8,  as  to  registers  of  copyright. 

(5)  Breton  v.  Cope,  Peake,  30;  Mortimer  v.  M'Callan,  6  M.  &  W.  58;  Marsh  v.  Colnett,  2  Esp. 
665.     See  also  2  Doug.  593,  n.  3. 

NOTS  337. — In  the  case  of  Furness  v.  Cope  (2  Moore  &  Payne,  197),  a  banker's  book  was  re- 
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of  the  usage  to  return  all  deaths  happening  at  sea,  is  evidence  of  the  death 
of  a  sailor.(l)  A  list  of  passengers  on  board  a  vessel,  made  by  the  captain 
in  pursuance  of  an  act  of  Parliament,  and  deposited  at  the  India  House, 
has  been  admitted  to  prove  the  number  and  description  of  persons  as 
stated.(2)  The  book  at  Lloyd's  has  been  received  as  evidence  of  the  cap- 
ture of  a  ship ;  but  not  of  notice  of  a  loss  to  any  person  in  particular  ;(3) 


ceived  to  show  that  a  customer  had  no  funds  there.  It  was  authenticated  by  one  clerk,  though 
the  entries  in  it  were  made  by  several.  See  S.  0.,  5  Bing.  114.  The  banker,  however,  was  not 
a  party ;  it  was  the  bank  ledger  of  a  house  which  stood  indifferent  between  the  parties,  and  its 
admissibility  was  put  on  the  great  inconvenience  of  calling  all  the  clerks.  Per  Cowen,  J.,  in  Mer- 
rill V.  The  Ithaca  &  Owego  Eail  Road  Co.,  16  "Wend.  594. 
See  post,  note  343 ;  also  post,  in  these  notes. 

(1)  "Wallace  v.  Cook,  5  Bsp.  11'? ;  R.  v.  Fitzgerald,  1  Lea.  20 ;  R.  v.  Rhodes,  Id.  24. 

(2)  Richardson  v.  Mellish,  2  Bing.  229.  And  see  Laoon  v.  Hooper,  1  Esp.  246.  See  also  3  & 
4  "Wm.  IV,  0.  93,  §  3. 

Note  338. — The  return  of  a  freeholder,  in  Massachusetts,  upon  a  warrant  directing  him  to  warn 
a  meeting  of  the  inhabitants  of  a  school  district,  or  town,  is  conclusive  as  in  favor  of  assessors, 
that  the  inhabitants  were  warned  according  to  the  return.  Saxton  v.  Nimms,  14  Mass.  Rep. 
315  ;  Thayer  v.  Stearns,  1  Pick.  Rep.  109;  Briggs  v.  Murdock,  13  Id.  305;  "Wells  v.  Battelle,  11 
Mass.  Rep.  481. 

As  to  returns  generally,  when  evidence,  &c.,  see  post  in  these  notes. 

See  Coombs  v.  Coether,  1  Mood.  &  Malk.  398. 

See  Rushworth  v.  Craven,  1  M'Clel.  &  Tounge,  411. 

The  minute-book  of  the  Court  of  Sessions  in  granting  licenses,  kept  by  the  clerk,  is,  in  Massa- 
chusetts, evidence  of  the  fact  of  a  license  granted.    Commonwealth  v.  Bolkom,  3  Pick.  281. 

In  South  Carolina,  a  sheriff  sued  to  recover  for  maintaining  one  B.  in  prison,  who  was  commit- 
ted on  a  ca.  sa.  in  the  defendant's  favor.  To  prove  the  length  of  B.'s  confinement,  the  sheriff 
offered  in  evidence  an  old  sheet  of  paper,  on  which  the  jailer,  who  was  dead,  had  entered  a  mem- 
orandum of  the  oonunitment  and  imprisonment  of  B.  And  held,  that  it  was  not  evidence;  even 
a  book  of  original  entries  vrith  every  appearance  of  regularity,  could  not  be  made  evidence  of  such 
a  charge.    "Walker  v.  M'Mahan,  1  Const.  Rep.  So.  Car.  129. 

As  to  a  sheriff's  book,  in  that  state,  to  prove  an  offiioial  return  made  by  him  on  a  writ,  see 
Reid  V.  Coloock,  1  Nott  &  M'Cord,  592.    The  original  entry  on  the  writ  is  the  best  evidence.  Id. 

As  to  the  manner,  the  time  when,  and  the  person  by  whom  the  entries  in  registers  should  be 
made,  in  order  to  be  receivable  as  evidence  in  England,  see  Doe  dem.  "Warren  v.  Bray,  8  Beuti.  & 
Cress.  813.  See  S.  C,  3  Mann.  &  Ryl.  428.  Also  "Walker  v.  Wingfield,  18  Ves.  jr.  443.  Bums 
V.  Donovan,  3  Hagg.  Boc.  Rep.  301.  A  parish  register  is  admissible,  notwithstanding  the  loss  of 
a  leaf,  not  destroying  the  series  of  entries.    "Walker  v.  "Wingfield,  swpra. 

As  to  the  authenticity  of  registers  of  births,  &c.,  in  the  TJnited  States,  see  orate,  note  335. 

For  the  later  English  cases  on  the  subject  of  rolls  of  manor  courts  as  evidence,  see  2  Harr- 
Dig.  1089. 

(3)  Abel  V.  Potts,  3  Bsp.  242.  For  a  description  of  this  book,  see  Ker  v.  Shedden,  4  C.  &  P. 
531,  n.  a. 

Note  339.— See  Blton  v.  Larkins,  5  Carr.  k  Payne,  225 ;  S.  C,  Id.  372. 

In  an  action  for  a  false  representation,  on  the  sale  of  a  vessel,  that  she  was  copper  fastened; 
the  defendant  offered  a  book,  called  Lloyd's  Register  of  Shipping,  in  which  she  was  described  as 
copper  fastened.  The  witness  who  produced  it,  said  it  was  made  up  from  information  furnished 
by  surveyors.  On  the  trial,  there  was  a  conflict  of  testimony  as  to  the  proportion  of  iron  fasten- 
ings in  the  vessel  to  those  of  copper,  and  the  book  was  proposed,  in  order  to  show  that,  among 
shipowners  and  underwriters,  the  vessel  was  considered  as  copper  fastened.  Denman,  C.  J.,  held 
it  inadmissible,  saying;  "  I  think  we  do  not  know  enough  of  the  mode  in  which  the  book  is  kept 
to  justify  its  admission  in  evidence."  Freeman  v.  Baker,  5  Carr.  &  Payne,  415.  For  a  description 
of  this  book,  see  Ker  v.  Shedden,  4  Carr.  &  Payne,  631,  note  a.    "Whether  underwriters  at 
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it  has  also  been  received  to  show  that  a  certain  coast  was  in  a  state  of 
blockade  at  a  particular  time  ;(1)  but  it  has  been  rejected  as  evidence  to 
show  that  a  certain  ship  was  copper  fastened.(2)  As  against  an  under- 
writer, however,  the  book  is  always  ^rima/acie  evidence  as  to  what  it  con- 
tains, because  an  underwriter  will  be  presumed  to  have  a  knowledge  of  its 
contents,  from  having  access  to  it  in  the  course  of  his  business.(3) 

The  book  from  the  masters'  office,  with  the  production  of  the  roll  of  at- 
torneys, is  evidence  to  prove  a  person  an  attorney  of  the  court.(4)  The 
books  of  the  Queen's  Bench  and  Fleet  Prisons  are  admissible  to  prove  the 
dates  of  the  commitment  and  discharge  the  prisoners;  but  they  are  not 
admissible  to  prove  the  cause  of  the  commitment.(5)  Entries,  in  the  books 
of  a  clerk  of  the  peace,  of  deputations,  many  years  since  granted  to  game- 
keepers by  the  lord  of  the  manor,  are  evidence,  without  the  production  of 
the  deputations  themselves,  to  show  that  the  party  mentioned  exercised  the 
right  of  appointing  gamekeepers,  by  applying  to  the  clerk  of  the  peace  to 
get  certificates.(6)  The  searchers'  report  of  a  cargo  entered  in  a  book  kept 
at  the  custom-house  is  admissible  in  evidence.{7)  The  poll-books  at  an 
election  for  members  of  Parliament,  are  evidence  in  a  penal  action  for 
bribery.(8) 


Lloyd's  must  be  taken,  with  reference  to  insurances,  to  be  cognizant,  under  all  circumstances,  of 
the  lists  filed  at  Lloyd's  reading  room,  so  as  to  render  them  evidence  of  their  knowledge  of  facts 
withheld  by  the  insurers.  Quere.  Elton  v.  Larkins,  5  Carr.  &  Payne,  225;  S.  0.,  Id.  3'?2.  See 
Bain  v.  Case,  3  Id.  496.  These  lists  have  been  allowed  as  evidence  against  the  insured,  to  prove 
his  knowledge  of  facts  not  communicated  to  the  underwriters,  it  being  shown  that  the  broker  of 
the  former,  who  effected  the  policy,  had  read  the  lists  before  the  insurance  was  effected.  Bain  v. 
Case,  supra. 

(1)  Bain  v.  Caae,  3  C.  &  P.  496. 

(2)  Freeman  v.  Baker,  5  C.  &  P.  415. 

(3)  Mackintosh  v.  Marshall,  11  M.  &  "W.  116. 

(4)  See  Jones  v.  Stevens,  11  PrL  235 ;  R.  v.  Crossley,  2  Esp.  526. 

(5)  Salte  V.  Thomas,  3  B.  &  P.  188 ;  R.  v.  Aides,  1  Lea.  391. 

Note  340. — See  Furness  v.  Cope,  2  Moore  4;  Payne,  200,  201,  per  Park,  J.  Seeposi,  in  these 
notes. 

(6)  Hunt  V.  Andrews,  3  B.  &  A.  341.  See  Rushworth  v.  Craven,  M'CL  &  Y.  4lT,  as  to  the 
effect  of  deputations. 

(7)  Johnson  v.  Ward,  6  Esp.  48.  See,  as  to  custom-house  books,  Tomkins  v.  Att.  Gen.,  1 
Dow,  404.  The  custom-house  and  excise  books  are  frequently  used  as  affording  prima  facie 
evidence  against  parties  by  way  of  admission.  Ellis  v.  Watson,  2  Stark.  R.  453 ;  R.  v.  Grim- 
wood,  1  Pri.  369. 

(8)  Mead  v.  Robinson,  Willes,  422 ;  R.  v.  Hughes,  cited  Id. ;  R.  v.  Davis,  2  Str.  1048.  See  6 
&  1  Vict.  c.  18,  §§  93-96.  See,  also,  as  to  corporation  elections,  R.  v.  Ledgard,  8  A.  &  E.  535. 
As  to  bankruptcy  books,  see  D'Israeli  v.  Jowet,  1  Esp.  42'7 : — ^Log-book  of  man-of-war  and 
official  letter,  to  prove  the  parting  of  a  vessel  from  convoy,  Watson  v.  King,  4  Camp.  272; 
Rundle  v.  Beaumont,  4  Bing.  537 : — Entries  by  commissioners  of  paving  m  book  directed  to  be 
kept  by  act  of  Parliament,  Trustees  of  British  Museum  v.  Finnis,  5  C.  &  P.  460 : — Rules  of 
benefit  societies,  R.  v.  Christian,  Car.  &  M.  388 ;  R.  v.  Boynes,  1  C.  &  K.  65. 

Note  341. — In  New  York,  the  poU-books  or  lists  are  to  be  destroyed  on  the  completing  of  the 
canvass  in  each  town.  So,  also,  the  ballots,  save  such  as  have  been  rejected  as  imperfect,  which, 
together  with  a  true  copy,  are  to  be  filed  with  the  town  clerk.     1  R.  S.  138,  §§  51,  52. 

You  11.  19 
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Where,  however,  entries  are  made  in  books  not  strictly  in  the  course  of 
official  duty,  such  entries  will  not  be  evidence,  even  though  the  public  may 
have  a,ccess  to  them. 

Thus  it  has  been  held,(l)  that  in  order  to  prove  the  allowance  of  a  bank- 
rupt's certificate  by  the  Lord  Chancellor,(2)  the  book  kept  in  the  office  of 
the  secretary  of  bankrupts,  in  which  entries  were  made  by  the  clerks  of 
the  allowance  of  certificates,  is  not  evidence;  although  the  book  was  com- 
monly consulted  by  persons  wishing  for  information  respecting  the  allow- 
ance of  bankrupt's  certificates ;  as  the  book  was  not  kept  by  the  order  of 
the  Lord  Chancellor,  nor  were  the  entries  made  in  the  course  of  official 
duty.  So  a  register  of  attendances,  &c.,  kept  by  the  medical  officer  of  a 
poor-law  union,  and  laid  before  the  board  of  guardians  weekly  for  inspec- 
tion, in  obedience  to  rules  made  by  the  commissioners,  (3)  has  been  held 
not  to  be  receivable  in  evidence  for  the  officer  making  it  ;(4)  the  registef 
not  being  a  public  official  book,  and  the  entries  being  merely  a  check  upon 
the  officer. 

The  legislature  has  provided  in  several  instances  that  copies  of  parochial 
books  and  registers  shall  be  duly  made  and  preserved.(5) 

Testry-books. 

An  entry  in  a  vestry-book,  stating  that  a  certain  individual  was  duly 
elected  treasurer  of  a  parish,  at  a  vestry  duly  held  in  pursuance  of  notice; 
is  evidence  of  such  election.(6)  In  an  action  for  disturbing  the  plaintiff 
in  the  enjoyment  of  a  pew  claimed  in  right  of  his  miessuage,  an  old  entry 
in  a  vestry-book  signed  by  the  churchwardens,  stating  repairs  of  the  pew 
by  a  former  owner  of  the  messuage  under  whom  the  plaintiff  claimed,  is 
evidence  to  prove  the  plaintiff's  title,  as  being  made  by  the  churchwardens 
within  the  scope  of  their  official  authority.(7)     Ln  one  case,  old  entries  in 


Parol  evidence  is  admissible  as  to  the  number  of  persons  entitled  to  vote  at  the  election  of 
trustees  of  religious  societies,  although  a  register  of  the  names  of  the  stated  hearers  in  such 
church  is  required  by  statute  to  be  kept.  The  register  is  to  be  used  for  no  other  purpose  than 
that  contemplated  by  the  statute,  which  is  to  test  the  right  of  voting,  when  elections  are  held. 
The  People  v.  Peck,  11  Wend.  604,  611. 

(1)  Henry  v.  Leigh,  3  Camp.  499. 

(2)  Under  5  Geo.  II,  c.  30. 

(3)  Under  4  &  5  "Wm.  IV,  c.  76,  §  15. 

(4)  Merrick  v.  "Wakley,  8  A  &  E.  170. 

(6)  See  11  Geo.  II,  c.  38,  §  14,  as  to  poor  rates ;  and  6  &  7  Wm.  IV,  o.  96,  §  6,  as  to  the 
power  to  take  copies  of  the  rate ;  2  Geo.  Ill,  o.  22,  as  to  registers  of  pauper  children ;  and  42 
Geo.  Ill,  c.  46,  as  to  registers  of  parish  apprentices. 

(6)  K.  V.  Martin,  2  Camp.  100. 

Note  342. — Old  entries  in  the  vestry-books  of  a  parish  were  held  not  evidence  to  show  the 
right  of  election  to  a  parish  office  to  be  in  the  parishioners  and  rector,  as  it  did  not  appear 
whether  the  incumbent  was  present  at  the  meeting  they  related  to:  but  extracts  from  the 
register  of  the  bishop  of  the  diocese  were  received  in  evidence  to  prove  the  same  appointments,  as 
were  also  several  entries  of  vestry  meetings  at  which  the  rector  was  present.  Hartley  v.  Cook,  6 
Carr.  &  Payne,  441. 

(7)  Price  v.  Littlewood,  3  Camp.  288. 
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the  vestry-books  of  a  parish  were  held  not  to  be  evidence,(l)  for  the  pur- 
pose of  showing  the  right  of  election  to  a  parish  ofi&ce  to  be  in  the  parish- 
ioners concurrently  with  the  rector,  and  not  in  the  rector  alone ;  on  the 
ground  that  it  did  not  appear  that  the  incumbent  was  present  at  the  meet- 
ing they  related  to.  But  extracts  from  the  register  of  the  bishop  of  the 
diocese  were  received  in  evidence  to  prove  similar  appointments,  as  were 
also  several  entries  of  vestry  meetings  at  which  the  rector  was  present. 
Entries  made  by  a  churchwarden  in  a  book  in  which  he  did  not  charge 
himself,  and  which  apparently  were  not  made  in  the  discharge  of  his  of&- 
cial  duty,  have  been  rejected.(2) 

Eate-booka. 

Books  of  parish  rates  have  occasionally  been  used  in  evidence  for  the 
purpose  of  proving  the  existence  and  residence  of  parishioners  at  par- 
ticular periods.  Thus,  in  the  case  of  the  Zouch  Peerage,(3)  the  book  of 
rates  and  loans  of  the  parish  of  Hanbury  was  produced,  in  order  to  prove 
the  existence  of  a  person,  a  widow,  and  her  residence  there  in  the  year 
1649,  which  was  done  by  the  entry  of  the  payment  of  her  subscription  to 
a  parish  loan  in  that  year. 

IJand  tax  assessments. 

It  seems  that  land  tax  assessments  are  evidence  to  prove  seizin,  on  :the 
ground  that  it  is  the  duty  of  a  public  officer  to  ascertain  the  occupier,  'and 
to  charge  him.  Connected  with  other  evidence  (as  receipts  in  a  steward's 
book),  such  assessments  have  been  considered  to  be  entitled  to  weight.(4) 
But  they  were  held  to  be  no  evidence  of  seizin,  in  a  case  where  the  name 
of  a  former  occupier  had  been  incorrectly  inserted,  and  no  alteration  had 
been  made  subsequently,  and  where  it  was  the  custom  to  continue  the  name 
of  an  ancestor  on  the  assessment-books,  so  long  as  the  property  continued 
in  the  same  family.(5) 


(1)  Hartley  v.  Cook,  6  0.  &  P.  441.  Papers  handed  over  to  the  present  incuinhent  by  the 
representative  of  the  deceased  incumbent  were  received  as  parish  papers,  in  Earl  v.  lewis, 
4  Esp.  1. 

(2)  Cooke  V.  Banks,  2  C.  &  P.  478.  An  entry  in  a  book  kept  in  a  parish  chest  is  not  evidsenoe, 
for  the  parish,  of  a  certifloate.  E.  v.  Debenham,  2  B.  &  A.  185.  See  further,  as  to  parish  books, 
Goss  V.  Watlington,  3  B.  &  B.  132  ;  E.  v.  Pembridge  (Inhabs.),  Car.  &  M.  157  ;  Taylor  v.  Dovey, 
7  A.  &  B.  409. 

(3)  Printed  Evidence,  162.  Such  books  are  more  clearly  admissible  where  they  contain  an 
entry  in  which  a  person  charges  himself  with  the  receipt  of  a  rate  or  other  money ;  as  in  the 
Chandos  Peerage  Case  (p.  97),  where  the  ehurehwardens'  account-books  contained  an  entry  of 
money  received  at  a  burial  by  the  parish  clerk,  to  be  accounted  for  to  the  churchwardens. 

(4)  Doe  d.  Strode  v.  Seaton,  2  A.  &  B.  182.  Where  the  receiver  charges  himself  with  the 
receipt,  the  land  tax  assessment  is  evidence,  upon  a  principle  before  considered  in  treating  of 
hearsay  evidence.  Doe  d.  Smith  v.  Gartwright,  E.  &  M.  62.  See  E.  y.  Commissioners  of 'Land 
Tax,  2  T.  E.  234. 

(5)  Doe  d.  Stansbuty  v.  Arkwright,  2  A.  &  B.  182,  n.  See  this  case  explained  by  Patteson, 
J.,  in  Doe  d.  Strode  v.  Seaton,  Id.  182. 
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Bishop's  books. 

A  bishop's  register  is  evidence  of  business  transactions  at  a  visitation ; 
lie  then  inquires  how  parishes  are  served,  and  how  clergymen  have  been 
appointed.  Where  the  visitation  was  in  the  year  1606,  and  the  entry 
related  to  the  admission  of  a  curate  of  a  particular  church  in  the  year 
1591,  according  to  a  particular  custom,  the  register  was  held  to  be  evi- 
dence of  such  custom.(l)  On  a  question,  whether  a  particular  district  was 
part  of  a  parish,  it  was  held,  that  a  book  produced  from  the  chapter-house 
of  the  Dean  and  Chapter  of  Sarum,  purporting  to  contain  copies  of  leases 
granted  by  the  dean  and  chapter,  and  which  book  was  open  to  the  tenants 
of  manors  within  which  the  lands  were  situate,  was  evidence  as  a  public 
book,  on  a  question  of  reputation,  without  any  proof  that  possession  ac- 
companied the  particular  ]eases.(2) 

Ministers'  accounts. 

Ministers'  accounts  of  monasteries  which  exhibit  a  detailed  description, 
made  out  from  year  to  year,  of  the  parcels  and  value  of  property  that  had 
belonged  to  the  monasteries,  and  were  afterwards  vested  in  the  crown, 
famish  important  evidence  in  suits  for  tithes,  and  upon  questions  concern- 
ing endowments.  These  accounts  have  been  relied  upon,  even  in  prefer- 
ence to  the  ecclesiastical  surveys.  The  ministers  derived  their  authority- 
Tinder  the  statute  27  Hen.  YIII,  c.  27,  for  the  creation  of  the  Court  of 
Augmentations.  A  commission  and  instructions  were  prepared  in  obedi- 
ence to  this  statute,  but  no  official  report  of  the  commissioners  appears  to 
be  extant.  The  accounts  for  different  years  are  frequently  mere  transcripts 
of  each  other,  and  occasionally  they  will  be  found  to  make  returns  of 
property  belonging  to  the  monasteries,  long  after  it  had  been  parted  with 
by  the  crown. 

Terriers. 

Another  species  of  public  documentary  evidence  is  that  of  terriers.  By 
the  ecclesiastical  canons,  an  inquiry  is  directed  to  be  made  from  time  to 
time  of  the  temporal  rights  of  the  clergyman  in  every  parish,  and  to  be 
returned  into  the  registry  of  the  bishop.  This  return  is  denominated  a 
terrier. 

The  principle  on  which  terriers  appear  to  be  receivable  in  evidence,  has 
been  considered  not  so  much  with  reference  to  the  official  character  of  the 
statements  which  they  contain,  as  to  the  fact  that  they  are  admissions  by 


(1)  Ahiold  V.  Batli  and  ■Wells  (Bishop),  5  Bing.  316.  And  see  BuUen  v.  Michel,  2  Pri.  399 ; 
Meath  (Bishop)  v.  Belfield  (Lord),  1  Wils.  216. 

(2)  Coomhs  V.  Coether,  M.  &  M.  398.  The  same  kind  of  evidence  was  received  from  the  office 
of  the  Bishop  of  Durham,  in  Humble  v.  Hunt,  Holt  N.  P.  C.  601.  A  bishop's  endowment  under, 
hia  seal  is  evidence.  Potts  v.  Durant,  4  Gwill.  1453.  Further,  as  to  bishop's  books,  Leonard  v 
Franklin,  4  Pri.  264;  Halse  v.  Eyston,  Id.  411;  Hebden  v.  Freeman,  Id.  420.  Bishop  "Wells' 
liber  de  Ordinationibus  Vicariorum  has  been  received  to  prove  an  endowment.  Tucker  v.  Wil- 
kins,  4  Sim.  262. 
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persons  wlio  stood  in  a  degree  of  privity  witli  tlie  parties,  between  wliom 
they  are  sought  to  be  used.  Accordingly,  a  terrier  is  never  admitted  for 
a  parson,  'unless  it  be  signed  by  a  churchwarden,  or,  if  the  churchwardens 
are  nominated  by  him,  by  some  substantial  inhabitants  of  the  parish.(l) 
This  is  not  altogether  on  the  ground  of  the  terrier  being  imperfect ;  for  it 
is  not  necessary,  in  order  to  make  a  terrier  admissible  in  evidence  for  the 
parson,  that  it  should  have  been  made  a  perfectly  formal  instrument  by  the 
authentication  of  his  predecessor's  signature ;  indeed  it  has  been  said,  that 
the  absence  of  such  signature  makes  the  terrier  stronger  evidence  in  favor 
of  a  successor.  (2)  It  seems  that  a  modus  cannot  be  established  by  evidence 
of  terriers  alone,  without  some  evidence  of  payments,  unless,  perhaps,  when 
the  terriers  have  been  made  in  the  time  of  the  existing  parson.(3)  Terriers 
have  not  always  been  confined,  as  to  their  effect,  to  controversies  affecting 
the  landowners  on  the  one  side  and  the  parson  on  the  other.  They  are 
admissible  in  suits  between  a  vicar  and  impropriator.(4) 

Ancient  surveys. 

On  a  question  as  to  the  boundary  of  a  manor,  an  ancient  document  pro- 
duced from  the  office  of  the  duchy  of  Lancaster,  bearing  date  at  a  time 
when  the  manor  belonged  to  the  duchy,  and  purporting  to  be  a  survey  of 
the  manor,  as  taken  by  a  person  therein  named,  under  authority  of  letters 
of  deputation  to  him  as  deputy  of  the  surveyor-general  of  the  duchy,  is 
not  admissible  in  evidence,  as  an  ancient  document  of  a  public  office  with 
which  the  manor  was  formerly  connected,  nor  is  it  admissible  as  furnish- 
ing evidence  of  reputation  ;  the  document  not  being  proved  nor  appear- 
ing on  its  face  to  have  been  made  by  any  competent  authority  for  ascer- 
taining the  boundaries  of  the  manor.(5)  In  support  of  the  admissibility 
of  this  document,  the  case  of  Howe    agt.  Brenton(6)  was  much  pressed. 


(1)  B.  N.  P.  248 ;  Earl  v.  Lewis,  4  Esp.  3.  A  terrier  not  signed  by  the  owner  of  a  particular 
farm  is  evidence  against  a  succeeding  owner,  on  the  subject  of  a  modus  claimed  for  the  farm. 
Mytton  V.  Harris,  3  Pri.  19. 

(2)  lUingworth  v.  Leigh,  4  Gwil.  1615 ;  Potts  v.  Durant,  3  Anstr.  t%Q.  An  imperfect  terrier 
may  sometimes  be  used  by  way  of  admission.  Maddison  v.  Nuttal,  6  Bing.  226.  As  to  imper- 
fect and  irregular  terriers,  see  Atkins  v.  Drake,  M'Clel.  &  T.  214;  Bertie  v.  Beaumont,  2 
Pri.  310. 

(3)  Lake  v.  Skinner,  1  J.  &  W.  9.  See  farther,  on  the  eflfect  of  terriers,  Atkins  v.  Drake,  M'OleL 
&T.  214;  Stuart  V.  Greenhall,  9  Pri.  113,  where  the  two  earliest  terriers  negatived  a  modm, 
which  the  subsequent  terriers  confirmed.  Great  weight  was  given  to  the  evidence  of  terriers  in 
Drake  v.  Smith  (5  Pri.  369). 

(4)  lUingworth  v.  Leigh,  4  Gwil.  1615  ;  Potts  v.  Durant,  3  Anst.  196.  The  terrier^  was  im- 
perfect, as  not  being  signed  by  the  vicar.  It  seems  to  have  been  treated  as  evidence  of  repu- 
tation. 

(5)  Evans  v.  Taylor,  7  A.  &  E.  61T.  The  persons  who  signed  were  described  as  "-jurors  at 
the  Court  of  Survey,"  and  it  was  stated,  that  they  were  examined  and  did  present,  &c.  The 
boundaries  of  the  manor  were  set  out  in  the  survey,  together  .with  other  partioulars,  as  tenantsi 
rents,  &c.    See  also  Jervison  v.  Dyson,  2  M.  &  R.  3'Z'r. 

(6)  8  B.  &  C.  347 ;  S.  C,  3  M.  &  E.  164. 
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in  which  aa  ancient  document,  purporting  to  be  an  extent  of  a  manor  by 
the  steward  of  the  king's  land,  had  been  held  to  be  admissible,  on  a  ques- 
tion as  to  the  right  of  minerals  claimed  by  certain  tenants  of  manorial 
lands  of  the  duchy.  But  the  court  determined  that  this  survey  of  lounr 
daries  was  not  within  the  scope  and  authority  of  the  statute,  extania  maiv- 
erii  (4  Edward  I,  stat.  1),  under  which  statute  the  extent,  produced  in  the 
case  of  Eowe  agt.  Brenton,  might  properly  and  regularly  have  been 
made,  and  such  was  admissible. 

An  ancient  extent  of  crown  lands,  found  in  the  office  of  Land  Revenue 
Eecords,  and  purporting  to  be  made  by  the  steward  of  the  crown  lands, 
has  been  held  to  be  evidence  of  the  title  of  the  crown  to  lands  therein 
mentioned,  and  stated  to  have  been  purchased  by  the  crown  of  a  subject.(l) 

Post  mark. 

Post-office  marks,  in  town  or  country,  proved  to  be  such,  are  evidence 
that  the  letters,  on  which  they  are  impressed,  were  in  the  office  to  which 
those  marks  apply,  at  the  dates  which  the  marks  specify  ;(2)  but  they  are 
not  conclusive  evidence  to  that  effect.(3)  An  almanac  has  been  admitted 
good  evidence  to  prove  that  a  particular  day  was  Sunday.(4) 

Manor  books. 

The  rolls  of  manor  courts  may  be  considered  as  the  title  deeds  of  copy- 
hold property,  and,  for  the  purpose  of  proving  title  to  copyhold  estates, 
are  receivable  against  all  persons  upon  the  same  principle  as  actual  con- 
veyances. The  rolls  sometimes  also  affijrd  evidence  of  copyhold  customs, 
either  by  way  of  general  statement  of  a  custom,  or  as  containing  entries 
of  acts  done  in  the  copyhold  court,  from  which  the  existence  of  the  cus- 
tom may  be  inferred ;  they  also  sometimes  affiDrd  evidence  of  the  boun- 
daries of  the  manor,  and  of  the  boundaries  of  particular  estates  situate 
within  it.  To  prove  facts  of  this  description,  the  manor  rolls  are  evidence 
between  the  lord  and  his  copyholders,  or  between  different  copyholders. 
As  regards  strangers  to  the  manor,  it  seems  that  entries  in  the  rolls  can 
only  be  received  on  the  footing  of  admissions,  or  as  hearsay  evidence  upon 
matters  of  general  right.(5) 

To  prove  a  surrender  of  a  copyhold  to  the  use  of  a  will,  the  steward  of  a 
manor  produced  a  book  of  the  records  of  the  manor,  in  which  was  a  record 


(1)  Doe  d.  Willan  v.  Roberts,  13  M.  &  W.  620. 

(2)  R.  T.  Plumer,  R.  &.  R.  Or.  C.  264.  See  also  Fletcher  v.  Braddyll,  3  Stark.  R.  54 ;  Arean- 
gelo  V.  Thompson,  2  Camp.  623 ;  Cotton  v.  James,  M.  &  M.  216 ;  R.  v.  Johnson,  1  East,  65 ;  R. 
V.  'Watson,  1  Camp.  215. 

(3)  Stocken  v.  CoUln,  1  M.  &  "W.  615. 

(4)  Page  V.  Faucet,  Cro.  Eliz.  221. 

(6)  B.  N.  P.  247  ;  Denn  v.  Spray,  1  T.  R.  466;  Roe  v.  Parker,  5  T.  R.  26;  Doe  v.  Askew,  10 
East,  620 ; .  Chapman  v.  Cowlan,  13  Id.  10 1  Roe  v.  Jeffery,  2  M.  &  S.  92  ;  Richards  v.  Basset,  10 
B.  &  C.  651 ;  Doe  d.  Burrows  v.  Freemaii,  1  0.  &  K.  386  j  S.  C,  12  M.  &  W.  844.  See  also 
Dawson  v.  Gregory,  1  Q.  B.  156. 
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of  an  admittance,  reciting  a  surrender  of  the  copyhold ;  he  stated  that  he 
had  not  been  able  to  find  the  surrender  itself,  except  as  there  recited ;  that 
the  old  surrenders  were  kept  in  an  irregular  manner,  and  that  the  originals 
were  very  often  not  to  be  found ;  but  that  he  had  not  been  able  to  discover 
any  other  instance  in  which  there  was  not  either  the  original  surrender, 
or  a  record  of  the  surrender  in  the  court  rolls.  This  entry  ia  the  manor 
books  was  adjudged  to  be  good  evidence  of  a  surrender.(l) 

Corporation- books. 

Corporation-books  are  evidence,  by  way  of  admissions,  between  mem- 
bers of  the  corporation.  They  are  receivable  also  to  prove  entries  of  a 
public  nature.(2)  They  sometimes  contain  the  only  memorial  of  acts  of 
the  corporation — in  which  case  the  entry  is  the  thing  itself  to  be  proved. 
They  occasionally  contain  hearsay  evidence  relative  to  matters  concerning 
which  evidence  of  reputation  is  admissible.  They  cannot,  in  general,  be 
adduced  by  a  corporation,  in  support  of  its  own  rights  or  privileges,  against 
strangers.(3) 


(1)  B.  y.  Thrucroas,  1  A.  &  E.  126.    See  also  Doe  d.  Garrod  v.  Olley,  12  A.  &  E.  481. 

(2)  Jjtarriage  v.  Lawrence,  3  B-  &  A.  144;  Case  of  Gibbofl  upon  a  quo  wa/r.ranio,  11  How;  St. 
Jv.  810,  85,4;  Thetford'a  Case,  12  Tin.  Abr.  90,  pi.  16 ;  "Warriner  y.  Giles,  2  Str.  954,  1223,  u.  1. 
See  also  in  2  Camp.  101,  n. 

(3)  Loudqn  (Lord  Mayor)  v.  Lynn  (Mayor),  1  H.  Bl.  214,  n. ;  R.  t.  MotherseU,  1  Str.  92  ;  Bret,t 
V.  Beales,  M.  &  M.  429.  The  books  of  a  corporation  aggregate  are  admissible  on  a  question  of 
tithes,  in  the  same  manner  as  those  of  a  corporation  soh.    Short  v.  Lee,  2  J.  &  W.  470. 

Note  343. — The  general  rule  is,  ths.t  corporation-books  are  evidence  in  disputes  between 
members,  but  not  against  strangers.  Commonwealth  v.  Woelper,  3  Serg.  &  Eawle,  29  ;  Fleming 
7. /Wallace,  2  Yates'  Eep.  154;,  Highland  Turnpike  Co.  v.  M'Kean,  10  Jojin.  Rep.  154.  And 
■\jv•he^  evidence,  if  there  is  nothing  on  their  face  to  raise  a  suspicion  that  the  corporate  proceed- 
ings have  been  irregular,  they  will  he  treated  and  referred  to  as  evidence  of,  the  legality  of  the 
proceedings.  In  a  content  among  the  members  of  a  church  as  to  the  validity  of  a  by-law,  which 
Required  two-thirds  of  the  members  to  pass  it,  where  it  vas  stated  in  the  minutes  of  the  corpo- 
ratipn  that  on  clme  mvUation  {he  corporators  met,  held  that  this  amounted  to  evidence  of  two-thirds 
being  present.  Conuaonvyealth  v.  Woelper,  3  Serg.  &,  Eawle,  29.  See  Grays  v.  Tump.  Co.,  4 
Rand.  SIS ;  Wood  y.  The  Jefferson  Co.  Bank,  9  Cow.  194,  205. 

The  books  pf  a  corporation  are  not  evidence  to  prove  a  usage,  by  entries  of  acts  of  submission 
by  particular  persons  to  the  exercise  of  rights  insisted  on,  without  proof  aliunde  of  the  situation 
of  t|iose  persons,  and  their  relatiye  position  in  reference  to  the  corporation.  Davies  v.  Morgan,  1 
Price's  P.  C.  1\,  cited  ,2  Harr.  Dig.  1081.  See  S.  C,  1  Tyr.  457,  1  Crom.  &  Jer.  587.  Where  the 
plaintiff  cla,imed  land  under  a  lease  from  a  corporation,  and  the  defendant  set  up  that  the  corpo- 
ration had  re-entered  for  rent  and  then  demised  to  him ;  held,  that  the  books  of  the  trustees  of  the 
corporation  could  not  be  used  to  prove  such  re-entry.    Jackson  d.  Donally  v.  Walsh,  3  John.  226. 

But  iji  an  action  by  a  turnpike  company  to  recover  the  amount  of  stock  subscribed  by  a  person, 
fhe  books  of  the  company  are  admissible  evidence  to  show  that  they  have  pursued  the  coursp 
pointed  out  by  their  ch?irter.  Grays  v.  Turnpike  Company,  4  Rand.  Rep.  578;  The  Highland 
Bank  v.  M'Kean,  10  John.  Rep.  154. 

The  books  of  a  l)anking  corporation  have  bpen  held  evidenpp  in  a  suit  on  a  note  brought  by 
the  ban,^  againsf  the  indorser,  a  stranger,  to  prove  the  election  of  its  officers ;  and  this  was  ad. 
judged  sufficient,  prima  facie,  to  show  that  tlje  bank  had  complied  with  the  previous  requisition^ 
of  their  charter,  and  tha,);  it  h^d  a  legal  existence.  Wood  v.  The  Jefferson  Co.  Bank,  9  Cow.  Rep. 
194,  205.    See  The  State  v.  Buchanan,  1  Wright's  Rep.  233. 
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The  books  of  a  corporation,  a  bank  for  instance,  have  been  allowed  as  evidence  for  them,  in 
suits  against  strangers,  in  aid  of  the  testimony  of  a  witness  who  had  made  an  entry  therein,  the 
truth  of  which  was  in  question.  Farmers  &  Mechanics'  Banlc  v.  Boraef,  1  Eawle,  152.  This 
seems,  however,  to  have  been  upon  the  principle  which  allows  memorandums,  made  of  a  trans- 
action at  the  time,  to  go  to  the  jury,  under  certain  circumstances,  along  with  the  testimony  of  the 
person  who  made  it.  The  court  slightly  advert  also,  in  sapport  of  their  decision,  to  the  doctrine 
allowing  previous  consistent  declarations  of  a  witness  to  be  given  in  evidence  in  corroboration  of 
his  oath.  In  this  respect  the  entries  in  the  books  of  a  corporation  would  obviously  stand  upon 
the  same  footing  as  a  similar  entry  in  a  tradesman's  book.  And  there  are  many  cases  where  the 
entries  in  the  books  of  banks,  have  been  both  admitted,  and  rejected,  upon  grounds  which  are  as 
well  applicable  to  books  of  individuals.  See  several  cases  ante,  note  128.  Also,  ante,  note  107, 
el  seq.,  Vol.  III. 

And  it  may  be  well  to  observe  here,  that  these  books  of  incorporated  banks,  &c.,  stand  upon 
a  different  footing,  generally,  in  this  country  from  the  books  of  the  Bank  of  England.  The  former 
are  not  pubhc  books,  in  the  sense  in  which  that  term  is  understood  by  the  courts,  except  as  among 
the  members  of  the  corporation.  In  other  cases,  the  rules  of  admissibihty  in  regard  to  them,  as 
well  as  the  mode  of  authenticating  entries  in  them,  are  not  essentially  variant  from  those  which 
relate  to  books  of  a  mere  private  nature.  See  Ridgway  v.  Farmers'  Bank  of  Bucks  County,  12 
Serg.  &  Eawle,  256,  263  ;  The  Philadelphia  Bank  v.  Officer,  12  Serg.  k  Eawle,  49 ;  Courtney  v. 
The  Commonwealth,  5  Eand.  66 ;  AngeU  &  Ames  on  Corp.  406,  407,  408,  409. 

The  corporation  of  a  city,  and  municipal  corporations  generally,  differ  from  -a  private  corpora- 
tion, in  respect  to  the  matters  we  are  considering.  An  agent  of  the  corporation  of  the  city  of 
New  York,  for  instance,  sued  for  acts  done  by  order  of  the  corporation,  in  removing  obstructions 
in  a  street,  may,  in  his  individual  capacity,  avail  himself  of  the  minutes  and  books  of  the  corpo- 
ration in  his  defence.  "It"  (the  corporation  of  the  city)  "more  nearly  resembles,"  say  the 
court,  adverting  to  the  distinction  noticed,  "  the  legislature  of  an  independent  state,  acting  under 
a  constitution  prescribing  its  powers.  The  acts  of  this  corporation  concern  the  rights  of  the 
inhabitants  of  the  city ;  it  exercises  a  delegated  power,  not  for  its  own  emolument,  but  for  the  in- 
terests of  its  constituents ;  and  while  it  keeps  within  the  limits  of  its  authority,  the  constituents 
are  bound  by  the  acts  of  the  corporation.  "When  the  citizen  wishes  to  show  those  acts,  he  must 
resort  to  the  authentic  record  of  them,  which  is  the  original  minutes  of  the  corporation."  This, 
it  seems,  is  the  best  evidence.     Denning  v.  Eoome,  6  Wend.  651. 

The  ofBoial  tax-books  of  the  corporation  of  the  city  of  Washington,  made  up  by  the  register, 
from  the  original  returns  of  the  assessors  laid  before  the  board  of  appeals,  are  evidence  to  show 
the  tax  assessed  upon  an  individual ;  the  assessor's  original  returns  need  not  be  produced. 
Eonkendorf  v.  Taylor's  Lessee,  4  Peters'  Eep.  349.  "  The  book  was  made  out  by  an  officer,  in 
pursuance  of  a  duty  expressly  enjoined  by  law.  This  not  only  makes  the  tax-book  evidence,  but 
the  best  evidence  which  can  be  given  of  the  lacts  it  contains."  Id.  In  Kentucky,  the  minutes 
of  the  Trustees  of  Louisville,  and  other  towns  in  the  Commonwealth,  are  competent  evidence  on 
trials  as  to  town  property.  But  there  is  no  provision  authorizing  their  verification  by  the  clerk's 
certificate.  It  would  seem  to  follow  then,  say  the  court,  that  they  ought  to  be  verified  by  oath, 
and  proved  to  be  true  copies  from  the  real  book  of  the  trustees  kept  by  the  proper  officer  and 
recognized  by  the  board  as  such.  Dudley  v.  Grayson,  6  Monroe,  259.  But  on  writ  of  error, 
unless  the  objection  to  the  admissibility  in  the  court  below  was  distinctly  on  the  ground  that  the 
paper  was  not  sufficiently  authenticated,  the  court  wUl  not  notice  it,  but  wiU  only  regard  the  ob- 
jection as  one  of  relevancy  or  competence.    Id. 

The  Virginia  Legislature,  by  statute,  vested  certain  trustees  with  one  hundred  acres  of  land  to 
be  appropriated  partly  as  a  present  to  settlers  and  partly  for  the  benefit  of  the  proprietors ;  held 
that  the  books  and  other  records  of  the  trustees  (called  in  the  case  a  corporation),  being  first 
shown  to  be  in  the  handwriting  of  the  proper  officers  of  the  board,  were  admissible  in  evidence. 
The  court  said  the  trustees  were  established  for  public  purposes ;  and  their  books  were  the  best 
evidence  of  their  acts  and  proceedings.  0  wings  v.  Speed,  5  Wheat.  420.  And  in  Massachusetts, 
a  proprietary  book  of  ancient  date  has  been  held  admissible,  without  proving  the  entries  by  the 
clerk  of  the  proprietors  who  made  them.  The  Proprietors  of  Monumoi  v.  Rogers,  1  Mass.  Rep- 
159.  See  Pitts  v.  Temple,  2  Id.  538.  The  sales-book  of  the  proprietors  of  Cincinnati,  has  been 
admitted  as  to  early  sales.    Williams'  Lessee  v.  Burnet,  1  Wright's  Eep.  53.    An  ancient  book 
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of  records  of  the  town  of  Boston,  entitled  the  Book  of  Possessions,  whioli,  although  not  regularly 
authenticated,  had  been  preserved  among  the  records  of  the  town,  was  held  competent  and  suf- 
ficient evidence  to  estabhsh  ancient  titles  under  allotments  from  the  town.  Rust  v.  The  Boston 
Mill  Corporation,  6  Pick.  158.  A  book  of  the  proprietors  of  common  lands,  was  allowed  in  evi- 
dence in  tracing  title,  on  a  witness  stating  that  it  had  been  formerly  in  the  possession  of  his 
grandfather,  whose  executor  had  it  thirty  years,  and  then  delivered  it  to  the  witness;  the  pre- 
sumption from  lapse  of  time  being,  say  the  court,  that  the  witness  had  the  lawful  custody  of  it, 
and  there  being  no  evidence  of  the  present  existence  of  the  proprietary  with  a  clerk  to  keep  the 
books  and  records ;  and  there  being  no  place  appointed  by  law  for  the  deposit  of  such  books 
when  a  proprietary  becomes  extinct.     Tolman  v.  Emerson,  4  Pick.  160,  163. 

The  town  record  books,  in  New  Hampshire,  may  he  used  by  selectmen  in  justifying  their 
doings  as  such,  to  show  their  appointment  by  a  meeting  of  the  inhabitants ;  and  also  to  show  a 
tax  voted  at  such  meeting.  Bishop  v.  Cone,  3  N.  H.  R.  513.  See  M'Fadden  v.  Kingsbury,  11 
"Wend.  669.  The  record  of  the  appointment,  and  proof  that  the  selectmen  had  acted  under  it, 
was  held  in  this  case  proper  evidence  to  be  submitted  to  the  jury,  as  in  favor  of  the  selectmen, 
from  which  to  infer  that  the  meeting,  at  which  the  selectmen  were  appointed,  was  a  legal  one  in 
all  respects.  Bishop  v.  Cone,  swpra.  It  seems  that  a  record  like  the  above,  when  erroneous, 
may  be  amended  by  the  clerk  so  as  to  conform  to  the  truth,  by  motion  to  the  court  on  behalf  of 
the  selectmen.    Id.    See  Wells  v.  BatteUe,  11  Mass.  Rep.  477  ;  Taylor  v.  Henry,  2  Pick.  397. 

The  chest  of  an  incorporated  company,  kept  by  their  clerk  for  the  time  being,  is  the  proper 
custody  for  old  documents  relative  to  the  admission  of  freemen  and  other  acts  of  the  company ; 
but  the  private  house  of  a  former  deceased  clerk,  is  not  the  proper  custody  for  a  convention 
dated  in  the  reign  of  Edward  IT,  between  the  then  Prince  of  "Wales  and  the  corporation.  Shrews- 
bury V.  Hart,  1  Oarr.  &  Payne,  114. 

Several  cases  relating  to  the  mode  of  authenticating  these  books  were  introduced  anU.  The 
book  of  a  corporation  must  in  general  be  identified ;  and  it  must  be  shown  that  the  book  was 
kept  and  the  entries  were  made  by  the  proper  officer,  or  some  other  person  in  his  necessary  ab- 
sence. Highland  Turnpike  Company  v.  M'Kean,  10  John.  Rep.  154 ;  Gaines  v.  The  Tombeck- 
bee  Bank,  1  Alab.  Rep.  50.  It  is  not  enough  that  the  book  is  in  the  handwriting  of  a  person 
stated  therein  to  be  secretary,  and  that  the  witness  producing  it  received  it  from  such  person. 
Highland  Turnpike  Co.  v.  M'Kean,  supra.  Nor  is  it  sufficient  merely  that  the  book  is  proved  by 
a  former  secretary  or  clerk  to  have  been  handed  down  to  him  as  the  corporation-book.  Martin 
V.  Gunby,  2  Harr.  &  John.  248. 

As  to  the  admissibility  of  bank-books,  see  ante.  In  England,  mere  sworn  copies  of  the  books 
of  the  Bank  of  England  are  evidence.  It  is  otherwise  as  a  general  rule  In  respect  to  the  books 
of  banks  in  the  United  States.  In  assumpsit  against  a  bank  on  a  bill  drawn  by  its  president,  his 
authority  to  draw  was  denied.  To  prove  one  item  in  his  case,  the  plaintifif  offered  examined 
copies  from  the  discount-book  of  the  Bank  of  Pennsylvania,  a  third  person.  Held,  inadmissible ; 
as  the  original  should  be  produced.  The  court  denied  that  this  came  within  the  rule,  that  where 
an  original  is  of  a  public  nature  and  admissible  in  evidence,  an  examined  copy  is  evidence,  per 
se.  To  make  it  admissible,  if  so  at  all,  there  must  be  proof  that  the  original  was  made  by  an 
officer  of  the  bank ;  the  officer  himself  to  prove  this,  if  to  be  found ;  and  if  not,  his  handwriting 
to  be  proved.  The  court  admitted  the  contrary  rule  as  to  the  Bank  of  England ;  but  said  that 
their  books  are  truly  of  a  public  nature.  But  to  give  that  name  to  the  books  of  the  Bank  of 
Pennsylvania,  and  on  the  same  principle  to  those  of  incorporated  insurance  companies,  ftc,  with 
which  the  country  has  been  inundated,  might  produce  serious  consequences.  "  We  know,"  say 
the  court,  "that  these  books  are  often  badly  kept ;  and  it  would  be  dangerous  to  admit  copies  in 
evidence  when  the  originals  may  be  easily  had ;  nor  should  the  originals  be  admitted  without 
proof  by  whom  the  entries  were  made."  Ridgway  v.  Farmers'  Bank  of  Bucks  County,  12  Serg. 
&  Rawle,  256,  363.  In  Philadelphia  Bank  v.  Officer  (12  Serg.  &  Eawle,  49),  it  was  held,  that  the 
entries  in  a  book  of  an  incorporated  bank,  were  not  admissible,  as  between  thu:d  persons,  to  show 
a  deposit  of  money,  unless  it  be  first  proved  that  the  clerk  who  made  the  entries  was  dead,  or 
beyond  the  reach  of  the  process ;  and  this,  though  it  was  admitted  that  the  entries  in  question 
were  made  by  J.  M.,  who  was  clerk  at  the  time.  The  rule  has  Subsequently  been  laid  down 
thus :  "I  take  it  to  be  a  general  and  established  principle,  that  neither  copies  of  the  books  of 
an  incorporate  bank,  nor  the  books  themselves,  are  admissible  against  any  other  than  the  bank, 
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Histories.    Chronicles. 

"A  general  history  may  be  admitted,"  saya  Mr.  Justice  BuUer,  "to 
prove  a  matter  relating  to  the  kingdom  at  large."(l)  Thus,  in  the  case  of 
St.  Katharine's  Hospital,  Lord  Hale  allowed  Speed's  Chronicles  to  be  evi- 
dence of  the  death  of  Isabel,  Queen  Dowager  of  Edward  11.(2)  And  the 
same  book  was  admitted  as  evidence  far  the  same  purpose,  in  the  case  of 
Lord  Brounker  agt.  Sir  R.  Atkyns,(3)  where  Pemberton,  C.  J.,  said,  he 


er  withovit  proof  being  first  made  by  whom  the  entries  in  the  book  were  made  ;  and  that  the 
proper  witnesses  to  make  such  proof  are  the  clerks  by  whom  the  entries  were  made,  if  to  be 
found  within  the  jurisdiction  of  the  court,  but  if  dead  or  out  of  the  jurisdiction  of  the  court, 
proof  may  be  made  of  their  handwriting."  (joohenauer  v.  Good,  3  Pennsyl.  Eep.  2t4,  280,  by 
Ifte  court,  Kem*edy,  J.,  delivering  the  opinion.  It  seems,  howwer,  that  where  a  bank  is  located 
at  a  great  distance  from  the  place  of  trial,  or  where  the  books  are  required  to  be  in  different 
places  at  the  same  time,  an  examined  copy  from  the  books,  with  proof  that  the  original  entries 
were  made  by  an  officer  of  the  bank  (proved  by  himself  if  to  be  found,  and  if  not,  with  proof  of 
his  handwriting),  would  be  competent  evidence.    Id.  280,  281. 

Mere  certified  copies  would  not  be  admissible  vjnless  rendered  so  by  statute,  HaJloweU  & 
Augusta  Bank  v.  Hamlin,  14  Mass.  Rep.  118. 

In  Massachusetts,  it  has  been  said  that  clerks  of  religious  and  other  corporations,  and  other 
recording  officers,  may  certify  copies  of  their  records  ;  and  in  doing  so,  act  under  the  obligation 
of  an  oath  of  office,  and  their  certificates  are  evidence.  Gates  v.  HUl,  14  Pick.  Rep.  442.  See 
Sawyer  V.  Baldwin,  11  Pick.  Rep.  494;  Stebbins  v.  Jennings,  10  Id.  188.  The  general  rule, 
however,  is  otherwise,  and,  unless  through  the  intervention  of  a  statute,  mere  certified  copies  of 
corporation  records  and  minute's  are  inadmissible!.  See  Dudley  v.  Grayson,  6  Monroe,  259,  stated 
supra.  Also  the  Hallowell  &  Augusta  Bank  v.  Hamlin,  14  Mass.  Rep.  178,  supra.  And  note ;  the 
proceedings  of  churches  and  ecclesiastical  bodies  generally  may  be  proved  by  parol,  though  min- 
utes be  kept  of  them  by  their  clerks.  Charleston  v.  Allen,  6  Verm.  Rep.  633,  639 ;  Dow  v. 
Hinesman,  2  Aik.  Rep.  18.  See  Riddle  v.  Steven^,  2  Serg.  &  Rawle,  531,  where  the  minutes  of 
a  presbytery  were  held  evidence  to  prove  certain  facts ;  c.  g.,  the  suspension  of  a  minister,  on 
due  complaint  made,  but  not  to  show  the  facts  upon  which  it  was  founded. 

The  record  of  s,  certificate  of  incorporation  of  a  religious  society  is  not  evidence  of  the  fact  of 
itteorporation.  The  pertificate  itself  must  be  produced.  Jackson  ex  dem.  "Walton  y.  Leggett,  1 
Wend.  311, 

Where  it  was  referred  to  thp  court  to  determine  whether  a  book  produced  was  the  record  of  a 
church,  it  appearing  that  during  the  whole  timie  it  was  kept,  the  ministers  of  the  parish  and  pas- 
tor of  the  church  kept  it  wholly  or  principally,  he  being  the  proper  officer  to  keep  such  a  record; 
and  being  kept  in  fprm  of  a  record,  and  contaiiiiiig  a  regular  statement  of  the  admission  of  mem- 
bers, the  choice  of  officers,  and  the  transaction  of  the  regular  business  of  the  church ;  held  that 
giach  book  was  to  be  copsidere^  the  rccordrboplc  of  the  church.  Sawyer  v.  Baldwin,  11  Pick- 
Rep.  492. 

As  to  the  effect  of  lapse  of  time  in  dispensing  with  proof  of  the  handwriting  of  the  entries  in 
oorporation-books,  see  Davies  v.  Morgan,  1  Price's  P.  C.  11,  cited  2  Harr.  Dig.  1081 ;  S.  C,  1  Tyr. 
451 :  1  Orom.  &  Jer.  687.  ;See  ^so  ante,  where  some  cases  were  introduced  hearing  on  this  sub- 
ject. In  an  action  for  tolls  claimed  by  the  lessee  of  a  corporation,  an  ancient  sohedi:Je,  produced  from 
among  the  munijnents  of  the  corporation,  copies  of  which  had  been  delivered  to  the  lessee  and  acted 
upoij  by  him,  were  held  admissible  evidence  for  the  lessee.    Brett  v.  Beales,  1  Mood.  &  Malk.  419. 

As  to  the  fteqessity  and  mode  of  proving  the  seals  of  private  corporations,  see  post,  note  312. 
See  also  that  pote  in  respect  to  the  distinction  between  public  and  private  corporations  in  this 
particular,  and  Ukewise  betiween  foreign  and  domestic  ones. 

(1)  B.  N.  p.  248i. 

(2)  1  Vemt.  149,    See  also  Stsjn^r  v.  Proitwioji  (Burgesses),  1  Skin.  623  ;  S.  <).,  1  Salk.  281. 
i3)SWA.,),4 
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knew  Bot  what  better  proof  they  could  have.  So,  chronicles  have  been 
admitted  to  prove  that,  at  a  certain  period,  King  Philip  had  not  assumed 
the  style  given  him  in  a  particular  deed.(l) 

Histories,  however,  it  is  admitted,  cannot  be  received  as  proof  of  a 
private  right  or  particular  custom.(2)  Camden's  Britannia  was  therefore 
rejected  on  an  issue,  whether,  by  the  custom  of  Droitwich,  salt-pits  could 
be  sunk  in  any  part  of  the  town,  or  only  in  a  certain  place.(3)  And  in 
another  case,  where  the  question  was,  whether  a  particular  abbey  was  of 
the  inferior  order,  Dugdale's  Monasticon  was  rejected,  because  the  original 
records  might  be  had  in  the  augmentation  office.(4)  So,  it  has  been  deter- 
mined, that  Dugdale's  Baronage  is  not  evidence  to  prove  a  descent.  (5) 


(1)  Neale  v.  Fry,  cit.  1  Salk.  282 ;  B.  N.  P.  249. 

(2)  B.  N.  P.  248. 

(3)  Cookman  v.  Mather,  1  Barnard.  14. 

(4)  1  Salk.  282  ;  Skin.  623. 
(6)  Piercey's  Case,  T.  Jon.  164. 

Note  344. — ^We  have  seen  that  in  determining  what  mode  of  authentication  should  be  required 
in  reference  to  judicial  proceedings  of  a  foreign  country,  the  political  situation  of  such  country 
will  be  taken  into  consideration,  and  for  the  purpose  of  ascertaining  that,  resort  has  been  bad  to 
matters  of  general  history.  Accordingly,  in  Hadfield  v.  Jameson  (2  Muuf.  Rep.  U),  Tucker,  J,, 
in  a  case  of  this  kind,  regarded  Edwards'  History  of  the  'West  Indies,  produced  by  Mr.  Wirt,  as 
evidence  of  the  condition  of  St.  Domingo. 

The  reason  why  public  history  is  admitted  as  evidence,  seems  to  be,  that  the  facta  necessary 
to  be  established  are  properly  subjects  of  histoiy,  and  because  of  the  extreme  difficulty,  or  utter 
impossibility  of  establishing  the  facts  by  other  testimony.  But  facts  which  have  recently  trans- 
piredi  aid  must  be  in  the  knowledge  of  persons  living  at  the  time,  cannot  be  thus  proved.  Per 
Hitchcock,  J.,  in  Morris  v.  Edwards,  1  Itamm.  Rep.  209.  A  particijlar  custom  cannot  be  thus 
proved.  Id.  And  eemble,  that  public  history,  not  of  the  country  at  large,  but  of  a  partiovtlar 
town  or  city,  is  not  evidence.  Id.  The  book  should  be  a  general  history ;  and  Niohol'a  History 
of  Brecknockshire,  in  England,  was  held  inadmissible  on  a  question  of  boundary,  upon  tWs 
giQumd.    Evans  v.  Getting,  6  Carr.  &  Payne,  686. 

In  Commonwealth  v.  Alburger  (1  Whart  Rep.  469),  on  a  questiflsn  of  title  to  land  in  the  city 
of  Philadelphia,  general  histories,  long  treated  as  authentic,  were  held  admissible  as  fumisbiflg 
evidence  of  the  concessions  and  agreements  made  by  William  Penn  with  the  first  purchasers  of 
land  in  the  city.    Id.  4:15. 

In  Jack  V.  Martin  (12  Wend.  328),  Melson,  J.,  inclined  to  think  that  the  Supreme  Court  of 
New  Tork  were  warranted  in  taking  judicial  notice  of  the  fact  of  the  existence  of  slavery  in 
Louisiana,  as  a  part  of  the  public  history  of  the  country. 

A  jury,  however,  it  has  been  said,  are  not  to  be  left  entirely  to  their  own  informaticim  .as  to 
matters  of  history.  Some  proof  must  be  adduced  to  them ;  fpr  they  should  aE  have  the  same 
proof  to  act  upon,  and  not  be  left,  each  to  his  own  stock  of  informatiau,  whether  scanty  or 
abundant,  correct  or  erroneous.  Gregory  v.  Baugh,  4  Rand.  611.  In  Mima  Queen  v.  Hepburn 
[1  Cranch,  296),  Marshall,  C.  J.,  adverting  incidentally  to  this  subject,  remarked,  that  matters  of 
general  and  public  history  may  be  received  without  that  fnU  proof  which  is  necessary  for  the 
establishment  of  a  private  fact. 

The  case  of  Morris  v.  Lessee  of  Harmer's  Heirs  (T  Peters'  Rep.  554),  is  an  instructive  one  ■  op 
several  points  relating  to  this  subject.  There  the  plaintiffs  offered  to  read  from  Dr.  Drake's 
work,  called  a  "Picture of  Cincinnati,"  the  date  of  surveying  and  laying  out  lots  in  that  part  of 
Cincinnati  which  lies  east  of  a  particular  reservation.  The  author  was  living,  and  had  already 
been  used  by  the  defendants  as  a  witness  in  respect  to  the  location  apd  boundary  pf  tb«  l«t% 
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Upon  a  question  as  to  the  boundaries  of  two  parisTies,  where  it  was  ad- 
mitted, on  both  sides,  that  the  boundaries  of  the  parishes  and  of  the  coun- 
ties of  Brecon  and  Glamorgan  were  coterminous,  NichoUs's  History  of 
Breconshire  was  rejected.  It  was  said,  that  the  writer  of  that  history  prob- 
ably had  the  same  interest  in  enlarging  the  boundaries  of  the  county  as 
any  other  inhabitant  of  it,  and  that  it  was  not  like  a  general  history  of 
Wales.(l) 

General  histories  admissible  to  prove  general  customs. 

A  question  arose  on  the  impeachmeut  of  Warren  Hastings,  as  to  the 
competency  of  proving  a  national  custom  by  a  general  history.  The  man- 
agers for  the  Commons  wished  to  prove  the  customs  in  Hindostan,  respect- 
ing the  treatment  of  women  of  rank ;  and,  for  this  purpose,  proposed  to 
read  extracts  from  the  History  of  the  Growth  and  Decay  of  the  Ottoman 
Empire,  by  Prince  Demetrius  Cantemir  :(2)  the  counsel  for  the  defendant 
objected  that  it  would  be  first  necessary  to  lay  some  ground  for  the  pro- 
duction of  this  evidence ;  at  least,  it  should  be  shown,  that  the  laws  and 


they  having  taken  his  deposition.  The  Circuit  Court  received  the  evidence,  and  the  defendants 
excepted;  and  the  Supreme  Court,  on  error,  held  the  following  language:  "If  this  exception 
were  to  be  considered  solely  upon  the  general  principles  of  the  law  of  evidence,  we  should  think 
it  was  well  taken.  All  evidence  of  this  sort  must  be  considered  as  mere  hearsay ;  and  certainly, 
as  hearsay,  it  is  of  no  very  satisfactory  character.  Historical  facts,  of  general  and  public  noto- 
riety, may  indeed  be  proved  by  reputation;  and  reputation  may  be  established  by  historical 
works  of  known  character  and  accuracy.  But  evidence  of  this  sort  is  confined  in  a  great  measure 
to  ancient  facts,  which  do  not  presuppose  better  evidence  in  existence ;  and  where,  from  the 
nature  of  the  transactions,  or  the  remoteness  of  the  period,  or  the  public  and  general  reception 
of  the  facts,  a  just  foundation  is  laid  for  general  confidence.  But  the  work  of  a  living  author, 
who  is  within  reach  of  process  of  the  court,  can  hardly  be  deemed  of  this  nature.  He  may  be 
called  as  a  witness.  He  may  be  examined  as  to  the  sources  and  accuracy  of  his  information ; 
and  especially  if  the  facts  which  he  relates  are  of  a  recent  date,  and  may  be  fairly  presumed 
within  the  knowledge  of  many  living  persons  from  whom  he  has  derived  his  materials ;  there 
would  seem  to  be  cogent  reasons  to  say  that  his  book  was  not,  under  such  circumstances,  the 
best  evidence  within  the  reach  of  the  parties.''  Id.  pp.  558,  559.  Dr.  Drake's  testimony,  how- 
ever, in  the  depositions  on  the  part  of  the  defendents,  having  .already  been  used  by  them,  and 
he  having  stated  therein,  among  other  thmgs,  that  he  was  present  when  the  city  surveyor  made 
the  survey  of  a  part  of  the  city  called  the  foundation  of  Fort  W. ;  that  afterwards,  in  preparing  a 
plat  of  the  town,  for  the  "Picture  of  Cincinnati,"  he  took  great  pains  to  lay  down  the  site  of  the 
fort  correctly ;  and  having  also  testified  to  various  things,  on  inquiries  made  by  the  defendants 
respecting  the  surveying  and  laying  out  of  the  lots ;  held,  that  his  book  was  proper  evidence  for 
the  plaintiffs.  His  remarks  in  it  as  to  the  date  of  the  surveying,  &e.  (comprehended  in  the  scope 
of  his  testimony),  might  be  serviceable  in  explaining,  qualifying  and  controlling  his  testhnony. 
At  all  events,  the  plaintiffs  might  properly  refer  to  the  book  to  show  statements  which  might 
affect  the  results  of  his  testimony.    Id.  pp.  559,  560. 

(1)  Evans  v.  Getting,  6  0  &  P.  586.  See  further,  on  the  subject  of  histories  as  evidence,  the 
observations  of  Lord  Ellenborough,  C.  J.,  in  Picton's  Case,  30  How.  St.  Tr.  492.  Jefferies,  C.  J., 
in  Lady  Ivy'9  Case,  refused  to  admit  a  printed  history  to  show  the  date  of  the  resignation  of  the 
Emperor  Charles  V,  10  How.  St.  Tr.  625. 

(2)  Extract  fl'om  a  report  of  the  proceedings  on  the  impeachment,  in  the  possession  of  T.  Jones 
Howell,  Esq.  The  question  occurred  on  the  22d  of  April,  1'788.  The  point  was  referred  to  by 
lord  Ellenborough,  C.  J.,  on  the  trial  of  General  Pioton,  30  How.  St.  Tr,  492. 
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customs  of  Constantinople  were  the  same  as  those  of  Hindostan  ;  and  even 
then,  they  said,  it  might  admit  of  considerable  doubt,  whether  such  a  his- 
tory could  be  admitted  in  evidence.  After  argument  on  the  part  of  the 
managers  of  the  Commons,  the  House  of  Lords  informed  them,  that  if  the 
passage,  which  it  was  proposed  to  produce  from  Cantemir's  history,  went 
to  prove  an  universal  custom  of  the  Mahomedan  religion,  the  managers 
might  read  it.     Two  extracts  from  the  book  were  accordingly  read.(l) 


(1)  Note  345. — Besides  the  documents  adverted  to  in  our  preceding  notes  under  this  head,  many 
others,  partaking  more  or  less  of  a  public  character,  are  evidence,  in  virtue  of  various  statutes 
and  local  usages  in  the  United  States.  We  shall  not  attempt  anything  like  a  general  enumera- 
tion of  them,  but  merely  set  down  here  some  few  of  such  as  have  occurred  in  the  course  of  our 
previous  researches,  noting  the  cases  relating  to  them  in  a  very  general  way. 

Surveys,  maps,  plats,  and  other  papers,  filed  or  on  record  in  the  land  ofBce,  are  frequently  re- 
sorted to  in  tracing  title.  The  following  authorities  wUl  exhibit  much  of  the  doctrine  on  this 
subject,  particularly  as  it  prevails  in  Peunsylvania,  where  questions  respecting  the  admissibility 
and  competency  of  surveys,  &c.,  seem  often  to  have  arisen.  Fathergill's  Lessee  v.  Stover,  1  DaU. 
1 ;  Shield's  Lessee  v.  Stover,  2  Yeates'  Rep.  219 ;  Hewes'  Lessee  v.  M'Dowall,  1  DaU.  Rep.  5 ; 
Master's  Lessee  v.  Shute,  2  Id.  81 ;  Riddle's  Lessee  v.  Shippen,  1  Id.  19 ;  Hurst  v.  Dippo,  1  DaU. 
Rep.  20;  Penn's  Lessee  v.  Inham,  3  Wash.  C.  C.  Rep.  90;  Salmon  v.  Ranee,  3  Serg.  &  Rawle, 
315 ;  Griffeth's  Lessee  v.  Evans,  1  Peters'  C.  0.  Rep.  166 ;  M'Clemens  v.  Graham,  2  Serg.  & 
Bawle,  460;  Griffith's  Lessee  v.  Tunckhouser,  1  Peters'  C.  C.  Rep.  418;  Todd's  Lessee  v.  Ocker- 
man,  1  Yeates'  Rep.  295  ;  Jones  v.  Bache,  3  Wash.  C.  C.  Rep.  199 ;  Morris'  Lessee  v.  Vanderen, 
1  DaU.  64 ;  Penn's  Lessee  v.  Hartman,  2  Id.  230  ;  Burd  v.  Seabold,  6  Serg.  &  Rawle,  137 ;  Motz 
V.  Bolard,  Id.  210;  Eddy's  Lessee  v.  Faulkner,  3  Yeates'  Rep.  580  ;  S.  C,  1  Binn.  188  ;  Torry's 
Lessee  v.  Beardsly,  4  Wash.  C.  0.  Rep.  242 ;  M'Kelry  v.  GUeland,  1  Watts'  Rep.  312 ;  Burchfield 
V.  M'Cauley,  Id.  9;  Snyder  v.  Bowman,  4  Id.  132;  Zerbe  v.  SohaU,  Id.  138;  M'Cormick  v. 
M'Murtrie,  Id.  193 ;  Martz  v.  Hartley,  Id.  261;  Bellas  v.  Levan,  Id.  264;  M'CaU  v.  Sybert,  Id. 
431 ;  Beeson  v.  Hutchinson,  Id.  442 ;  Keene  v.  Lownsbury,  5  Id.  348 ;  Freytag  v.  PoweU,  1 
Whart  536 ;  Goddard  v.  Glonninger,  Id.  209 ;  Gardeneir  v.  Marcy,  5  Watts'  Rep.  33'7 ;  Ross  v. 
Barker,  Id.  391 ;  Steinmetz  v.  Logan,  Id.  518 ;  Smith  v.  Collins,  Id.  505 ;  Lindsay  v.  Scroggs,  2 
Rawle,  141 ;  WUson  v.  Stoner,  9  Serg.  &  Rawle,  39  ;  Gait  v.  Galloway,  4  Peters'  Rep.  332.  See 
Cox's  Dig.  p.  68i,  et  seq.;  Chirac  v.  Reinicker,  2  Pet.  613. 

Articles  of  agreement  between  Lord  Baltimore,  proprietary  of  Maryland,  and  Thomas  and 
Richard  Penn,  proprietaries  of  Pennsj'lvania,  settling  the  boundaries  between  the  two  provinces, 
were  admitted  in  evidence  in  Pennsylvania,  being  regarded  in  the  light  of  a  state  paper  weU 
known  by  the  courts  of  justice.     Ross's  Lessee  v.  CuthshaU,  1  Binn.  Rep.  399. 

A  certified  copy  of  the  list  of  first  purchasers  under  WiUiam  Penn,  is  good  evidence  in  that  state 
the  original  being  on  file  in  the  surveyor-general's  office.  Conmaonwealth  v.  Alburger,  1  Whart. 
Rep.  469 ;  Hurst  v.  Dippo,  1  Dall.  20 ;  Kingston  v.  Lesley,  10  Serg.  &  Rawle,  387.  Indeed,  by 
statute  (9th  April,  1781),  copies  of  all  records  and  papers  of  the  laud  office,  are  as  good  evidence 
as  the  originals.     Commonwealth  v.  Alburger,  1  Whart.  473,  474. 

The  plat  of  the  lots  in  the  city  of  Cincinnati,  which  had  been  recorded,  and  on  which  the  streets 
and  alleys  were  designated,  and  which  had  been  generally  recognized  and  used  in  the  surveys  of 
lots  laid  down  in  the  same,  has  been  received  in  evidence.  Morris  v.  Lessee  of  Harmer's  Heirs,  1 
Peters,  554.     See  Chirac  v.  Reinicker,  2  Id.  613. 

Exemplifications  of  public  grants  of  lands  by  the  state,  are  evidence.  And  in  New  York  it  is 
no  objection  to  such  exemplification  of  a  patent  granted  in  1787,  that  the  name  of  the  governor 
of  the  state  pro  tern,  does  not  appear  subscribed  to  it,  nor  that  the  letters  L.  S.  designating  the 
place  of  the  great  seal,  do  not  appear  upon  it ;  it  being  judicially  known,  that  at  that  period,  and 
long  after,  the  seal  was  appended  to  patents,  instead  of  being  impressed  upon  them;  and  the  legal 
presumption  being  that  no  patent  would  be  issued  or  recorded  unless  executed  in  due  form  of 
law.     WiUiams  v.  Sheldon,  10  Wend.  654.    See  Hedden  v.  Overton,  4  Bibb's  Rep.  406.    The 
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Notarial  protest,  how  far  evidence. 

A  notarial  protest  under  seal  is  not  evidence  that  a  foreign  bill  of  ex- 
change has  been  presented  for  payment  in  England.(l)  A  protest,  as  to 
the  presentment  and  non-acceptance  in  a  foreign  country,  of  a  foreign  bill 


great  seal  authenticates  the  patent,  and,  it  seems,  is,  per  se,  to  be  regarded  as  prima  facie  evidence 
that  the  patent  has  been  approved  by  the  commissioners  of  the  land  ofBce,  and  was  issued  by 
their  direction.  Williams  v.  Sheldon,  supra.  See  Jackson  ex  dem.  Norton  v.  Sheldon,  5  Cowen's 
Eep.  460.  Public  grants  under  the  great  seal  are  evidence  upon  common-law  principles,  and  in- 
dependent of  any  statute.    Patterson  v.  "Winn,  5  Peters'  Rep.  241. 

As  to  the  mode  of  authenticating  grants  or  patents  from  the  United  States,  see  act  of  Congress 
of  January  23,  1823,  Ing.  Abr.  316. 

A  book  purporting  to  contain  the  proceedings  of  the  commissioners  of  forfeitures  in  New  York, 
but  not  proved  ever  to  have  been  in  their  possession,  though  found  in  the  clerk's  office  in  1806, 
and  having  been  there  seventeen  years,  is  not  admissible  in  evidence  to  show  a  sale  by  the  com- 
missioners ;  nor  will  a  conveyance  be  presumed,  even  where  such  a  book  is  shown  to  be  genuine, 
unless  the  requisites  of  the  statute  creating  the  commissioners  and  defining  their  duty,  appear  to 
have  been  complied  with  by  the  purchaser,  and  the  certificate  state  that  a  conveyance  was  given, 
Jackson  ex  dem.  Williams  v.  Miller,  6  Cowen's  Eep.  151. 

In  New  Jersey,  Sharp's  Book  of  Surveys,  containing  maps,  surveys,  &c.,  has  always  been  deemed 
admissible  in  deducing  titles  under  the  West  Jersey  proprietors.  Denn  v.  Pond,  1  Coxe's  Rep. 
379.    And  sworn  copies  of  surveys  from  public  officers  are  evidence  in  that  state.    Id. 

Blunt's  Coast  Pilot  and  Bowditoh's  Navigator  have  been  allowed  as  evidence  to  show  the 
situation  of  the  tide  at  a  given  time  and  place,  without  proving  their  correctness.  Green  v. 
Aspinwall,  1  C.  H.  Rec.  11,  14. 

And  the  Directory  of  the  city  of  New  York  has  been  used,  no  objection  being  made,  in  identi- 
fying the  grantor  in  a  deed.     Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep.  140,  144. 

An  orderly  book  of  a  company  of  militia,  is  evidence,  in  Massachusetts,  of  the  time  and  place 
at  which  the  company  were  ordered  to  assemble,  and  of  the  non-appearance  of  members.  Cobb 
V.  Lucas,  15  Pick.  1.  The  neglect  of  the  clerk  to  record  the  order  will  not  be  an  excuse  for  non- 
appearance.   Id. 

A  paper  purporting  to  be  a  pardon  of  a  person  granted  by  the  governor  of  a  state,  under  his 
signature  and  the  great  seal,  has  been  held  admissible  without  other  proof  authenticating  it. 
United  States  v.  WUson,  1  Baldw.  Rep.  91. 

As  to  transcripts  of  accounts,  4;c.,  from  the  treasury  department  of  the  general  government,  in 
certain  cases,  and  of  bonds,  &o.,  on  file  and  connected  with  such  accounts,  see  act  of  Congress, 
3d  March,  1797,  §  2,  Ing.  Abr.  559 ;  in  connection  with  State  v.  Jones,  8  Peters'  Rep.  375 ; 
United  States  v.  Buford,  3  Id.  12 ;  Cox  v.  The  United  States,  6  Id.  172  ;  Bleeoker  v.  Bond,  3 
Wash.  C.  0.  Rep.  529 ;  United  States  v.  Patterson,  1  Gilpin's  Rep.  44.  In  Kentucky,  a  paper 
purporting  to  be  a  copy  from  the  treasury  department  of  the  United  States,  of  an  adjudication  of 
a  claim  for  a  horse  lost  in  the  late  war,  by  the  commissioner  of  claims,  certified  by  the  auditor 
of  the  department,  but  not  under  seal,  was  held  inadmissible.  The  court  concede  that  no  evi- 
dence should  be  required  in  a  state  court,  as  to  documents  from  a  pubho  office  of  the  United 
'States,  save  such  as  would  be  required  in  the  United  States  courts;  "but  we  are  aware,"  say 
they,  "of  no  decision  which  admitted  vouchers  when  not  authenticated  by  the  seal."  Wickliffe 
V.  Hill,  1  Litt.  Rep.  330. 

The  act  of  Congress  of  February  21,  1'799,  provides,  that  the  description  or  specification  of  a 
patent  of  an  invention  shall  be  filed  in  the  office  of  the  secretary  of  state,  and  that  certified  copies 
thereof  shall  be  evidence.  Ing.  Abr.  480,  §  4.  The  law  being  silent  as  to  the  letters  patent 
themselves,  they  stand  upon  the  common-law  ground  and  an  exempliflcatiou  of  them  by  the 
secretary,  under  the  seal  of  his  department,  is  competent  evidence.  Peck  v.  Parrington  9  Wend. 
44.    So  the  letters  patent  may  be  proved  by  a  sworn  copy.    Id. 

(1)  Cheamer  v.  Noyes,  4  Camp.  129. 


CH.  II.]  Of  Notarial  Protests,  &c.  303 

of  exchange,  attested  by  a  notary  public,  is  evidence  of  those  facts,  in  an 
action  upon  the  bill :  this  is  a  relaxation  of  the  strict  rule,  from  a  princi- 
ple of  general  convenieDce.(l) 

Ship  protest.     Sound  list.     Diploma. 

A  ship  protest  is  of  itself  only  evidence  to  contradict  the  captain's  testi- 
mony, and  not  to  show  a  variance  between  it  and  the  condemnation.(2) 
The  sound  list,  containing  the  account  of  the  arrival  of  ships,  is  not  evi- 
dence of  that  fact.(3)  The  mere  production  of  a  diploma  of  a  doctor  of 
physic,  under  seal  of  one  of  the  universities,  is  not  sufficient  evidence  to 
show  that  the  party  named  in  the  diploma  is  entitled  to  that  d€gree.(4) 

Certificates. 

Certificates  are  made  evidence  by  statute  in  several  cases,  as,  for  exam- 
ple, to  prove  a  previous  conviction  for  felony,(5)  or  for  uttering  counter- 
feit money.(6)  Certificates,  upon  matters  of  law  mixed  with  fact,  have 
sometimes  been  made  the  appropriate  medium  of  proof,  and  conclusive 
evidence  upon  certain  questions.(7)  But,  in  general,  a  certificate  of  a  mere 
matter  of  fact  not  coupled  with  any  matter  of  law,  is  not  receivable  in  evi- 
dence. (8) 


(1)  'WiUes,  650;  Anon.,  12  Mod.  345;  As  to  foreign  notarial  copies,  see  Brown  v.  Thorton,  1 
N.  &  P.  339. 

The  rule  stated  in  the  text  prevails  in  this  country.    Edwards  on  Bills  and  Notes  463 — 467. 

(2)  Christian  v.  Coombe,  2  Esp.  490.     See  2  Evans'  Pothier,  288. 

(3)  Moiaes  v.  Thornton,  8  T.  R.  307.  Documents  transmitted  by  British  consuls,  stating  the 
arrival  of  vessels  at  particular  ports,  are  not  evidence.  Id.  And  see  "Waldron  v.  Coombe,  3 
Taunt.  162.  Entry  of  contracts  for  coals,  under  47  Geo.  Ill,  c.  68,  not  evidence  against  buyer. 
Brown  v.  Capel,  M.  &  M.  374.  As  to  the  effect  of  a  shipping  entry  at  the  custom-house,  see 
Hughes  V.  "Wilson,  1  Stark  R.  179.  Books  of  receiver  of  duties  on  coals,  "Weaver  v.  Prentice,  1 
Esp.  369.  Entry  in  office  for  licensing  stage  coaches,  Strother  v.  Willan,  4  Camp.  24.  Returns 
of  sales  of  corn,  under  1  &  2  Geo.  IV,  u.  87,  not  conclusive,  "Woodley  v.  Brown,  2  Bing.  527. 

(4)  Roberts  v.  Eddington,  4  Esp.  88. 

The  diploma  itself  is  sufficiently  proved  by  a  witness  who  identifies  the  corporate  seal  and 
testifies  to  the  genuineness  of  the  signatures  of  the  officers  attached  to  it.  Pinch  v.  Gridley,  25 
"Wend.  462. 

(5)  See  7  &  8  Geo.  IT,  o.  28,  §  11 ;  R.  v.  "Watson,  R.  &  R.  408 ;  5  Geo.  IT,  c.  64,  §  44;  B. 
V.  Jones,  2  C.  &  K.  524;  R.  v.  Finney,  Id.  774. 

(6)  See  2  "Wm.  IT,  c.  34,  §  9.  See  further,  as  to  the  certificates  of  the  ohargeability  of  paupers, 
7  &  8  Vict.  c.  101,  §  69  ;  of  the  settlements  of  paupers,  8  &  9  Wm.  Ill,  c.  30,  §  1 ;  3  Geo.  II,  c. 
29,  §  8  :  as  to  certificates  in  bankruptcy,  2  &  3  Wm.  IT,  c.  114,  §§3,  9  ;  of  acknowledgments  of 
deeds  by  married  women,  3  &  4  Wm.  IT,  c.  74,  §  88.  And  see  the  Documentary  Evidence  Act,  8 
&  9  Tiet.  c.  113,  §  1. 

(7)  As  to  the  certificates  of  bishops,  see  Omiehund  v.  Barker,  Willes,  549.  By  De  Grey,  C.  J., 
in  the  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  339. 

(8)  By  Willes,  0.  J.,  in  Omiehund  v.  Barker,  ui  supra.  Certificate  of  British  consul,  Ex  parte 
Church,  1  D.  &  R.  324 :  of  vice-consul,  Waldron  v.  Coombe,  3  Taunt.  162  ;  Roberts  v.  Edding- 
ton, 4  Esp.  88 :  of  British  merchants,  R.  v.  Tyse,  and  R.  v.  Spearpoint,  Forrest,  35  ;  certificates 
in  coal  trade,  Aldred  v.  Halliwell,  1  Stark.  R.  117  ;  of  Tetermary  College,  SeweU  v.  Corp,  I  C.  & 
P.  392:  of  agent  at  Lloyd's,  Drake  v.  Marryat,  1  B.  &  C.  473. 
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A  certificate  of  the  king,  under  his  sign  manual,  was  admitted  in  an  old 
case  as  evidence  of  a  fact,  in  a  suit  on  a  promise  of  marriage  ;(1)  the  report 
states,  that  the  certificate  was  allowed  for  proof,  without  exception.  But  it 
is  laid  down  in  Eolle's  Abridgment,(2)  "  that  the  king,  as  it  seems,  can- 
not be  witness  in  a  cause,  by  letters  under  his  sign  manual."  And  Willes, 
C.  J.,  saj'S  :(3)  " Even  the  certificate  of  the  king,  under  his  sign  manual, 
of  a  matter  of  fact,  has  been  always  refased,  except  in  one  old  case  in 
chancery." 

A  certificate  under  the  seal  of  a  minister  abroad,  as  to  the  fact  of  a  mar- 
riage having  been  solemnized  before  him,  was  admitted  in  an  old  case  •,(4) 
but  the  admissibility  of  such  evidence  has  been  questioned, (5)  and  it  can- 
not be  doubted  but  that  the  evidence  would  now  be  rejected.  A  certifi- 
cate from  the  secretary  at  war,  as  to  the  nature  of  the  station  of  a  sergeant 
in  the  army,  is  said  to  have  been  admitted,  though  opposed, (6)  but  for 
what  reason  it  was  admitted,  or  upon  what  principle,  is  not  stated. 

A  certificate  of  justices,  certifying  that  a  highway,  which  is  the  subject 
of  an  indictment,  is  in  a  state  of  repair,  is  admitted,  in  common  practice, 
as  an  adjudication  of  the  state  of  repair,  after  a  plea  of  guilty  pleaded  by 
the  parish. (7) 


CHAPTER   III. 

OF   THE   INSPECTION   OF   PUBLIC   WRITINGS. 

Before  entering  upon  the  consideration  of  the  method  of  proving  writ- 
ings, whether  of  a  public  or  private  character,  it  is  important  to  consider 
the  manner  in  which  an  inspection  of  such  writings  may  be  obtained,  where 
they  are  not  in  the  custody  of  the  party  who  wishes  to  adduce  them  in 
evidence.  And  it  is  proposed,  therefore,  to  treat  first  of  the  inspection 
of  public  writings. 

Records. 

The  judicial  records  of  the  king's  courts  are  safely  kept  for  the  public 
convenience,  that  any  subject  may  have  access  to  them  for  his  necessary 
use  and  benefit,  which  was  the  ancient  law  of  England,  and  is  so  declared 
by  an  act  of  Parliament  in  the  forty-sixth  year  of  Edward  111.(8) 


(1)  Abignye  v.  Clifton,  Hob.  Rep.  213.    See3  ■Woodeson,  Lect.  275. 

(2)  2  Roll.  Ab  686  H,  pi.  1,  citing  the  case  of  Abignyo  v.  Clifton,  contra. 

(3)  In  OmicJiund  v.  Barker,  ut  supra. 

(4)  Alsop  V.  Bowtrell,  Cro.  Jac.  541. 
(B)  WUlea,  549. 

(6)  Lloyd  V.  Woodall,  1  "W.  Bl.  29. 

(•?)  6  T.  R.  630,  635. 

(8)  3  Inst,  n ;  Pref.  to  3d  Rep.  pp.  8,  4 ;  Stat,  at  Large,  Vol.  9,  App.  p.  45  (4to.  ed.)    See  the 
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1.  Of  the  right  of  a  party  to  have  a  copy  of  proceedings  against  him. 

Some  restriction  of  the  general  right  of  inspecting  records  has  been 
thought  necessary  in  the  case  of  an  acquittal  on  a  prosecution  for  felony ; 
in  which  case,  if  the  trial  is  at  the  Central  Criminal  Court,  a  copy  of  the 
indictment  cannot  regularly  be  obtained  without  an  order  from  the  court; 
and  it  is  a  common  practice,  on  the  circuits,  to  apply  to  the  court  for  a 
copy  at  the  time  of  the  trial.  This  practice  appears  to  have  been  first 
adopted  at  the  Old  Bailey,  in  pursuance  of  an  order  made  by  some  of  the 
judges, (1)  for  the  regulation  of  those  sessions,  in  the  twenty-sixth  year  of 
Charles  11.(2)  It  was  then  ordered,  "  that  no  copies  of  any  indictment  for 
felony  be  given  without  special  order,  upon  motion  made  in  open  court, 
at  the  general  jail  delivery :  for  the  late  frequency  of  actions  against  pros- 
ecutors, which  cannot  be  without  copies  of  the  indictment,  deterreth  peo- 
ple from  prosecuting  for  the  king  upon  just  occasions."  And  Holt,  C.  J., 
is  reported  to  have  laid  it  down  as  a  general  rule  of  law,  that  if  a  person 
be  indicted  for  felony  and  acquitted,  and  mean  to  bring  an  action,  the 
judge  will  not  permit  him  to  have  a  copy  of  the  record  if  there  was  proba- 
ble cause  of  the  indictm,ent;  and  he  cannot  have  a  copy  without  leave. (3) 

It  seems  very  doubtful,  however,  if  the  judges  had  any  authority  to 


statute  cited,   10  B.  &  C.  11,  u.  u..    See  the  trial  of  Algernon  Sidney,  9  How.  St.  Tr.  837,  and 
of  Lord  Preston,  12  Id.  658. 

(1)  Hyde,  C.  J.,  K.  B.,  Bridgman,  C.  J.,  C.  P.,  Twiaden,  X,  Tyril,  J.,  and  Kelyng,  J. 

(2)  Directions  for  justices  at  the  Old  Bailey,  prefixed  to  Kelyng's  Eep.  p.  3,  order  7. 

(3)  In  Groenvelt  v.  BurreU,  1  Ld.  Eaym.  253  ;  S.  C,  Carth.  421.  And  see  Browne  v.  Gum- 
ming, 10  B.  &  0.  70. 

Note  346. — In  a  note  to  Browne  v.  Gumming  (10  Barn.  &  Cress.  70,  n.  6),  the  reporter  says : 
"  Holt,  C.  J.,  was  present  at  the  trial  of  Lord  Preston ;  but  he  there  does  not  deny  that  a  party 
acquitted  of  felony  has  a  right  to  a  copy  of  an  indictment  for  the  purpose  of  using  it  in  evidence, 
although  he  refused  it  to  a  prisoner  about  to  talie  his  trial  for  the  ofience  charged  in  the  indict- 
ment." It  is  further  said,  that  the  distinction  between  cases  of  indictment  for  felony,  and  those 
of  indictments  for  misdemeanors,  seems  to  rest  entirely  upon  the  order  of  the  judges  made  at  the 
Old  Bailey,  as  reported  by  Kelyng ;  and  a  gmre  is  added  as  to  the  power  of  the  judges  thus  to 
alter  the  law.    Id. 

The  doctrine  of  the  text  appears  to  have  been  acted  on  in  an  early  case  in  New  Tork ;  and  a 
motion  to  the  Supreme  Gourt  was  there  made  for  a  copy  of  the  indictment  in  order  to  ground  an 
action  for  a  malicious  prosecution.  The  People  v.  PoUyon,  2  Cain.  Rep.  202.  "We  are  aware  of 
no  subsequent  case  in  which  such  a  motion  was  either  made  or  deemed  necessary. 

How  far  the  doctrine  has  been  recognized  in  Pennsylvania,  will  be  seen  by  Gray  v.  Pentland 
(2  Serg.  &  Rawle,  23),  where  the  court  acted  on  a  principle  which  was  considered  analogous  to 
that  on  which  the  EngUsh  rule  proceeds.     See  Id.  32,  per  TiUgham,  0.  J. 

(The  indictment  being  lost  or  destroyed  cannot  be  replaced  by  a  copy.  Ganaway  v.  The  State, 
22  Ala.  772.  But  where  a  criminal  case  is  sent  to  another  county  for  trial,  it  is  sufficient  to  send 
a  transcript  of  the  record  to  the  court  to  which  the  cause  is  removed.  Price  v.  The  State,  8 
Gill,  295. 

Where  a  copy  of  the  indictment  is  famished  to  the  defendant  on  trial,  which  omits  the  words 
"foreman  of  the  grand  jury"  attached  to  the  signature  of  that  officer,  and  the  trial  proceeds 
without  any  objection  being  made  to  the  sufficiency  of  the  copy,  the  objection  is  thereby  waived. 
Commonwealth  v.  Betton,  5  Gush.  427.) 
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alter  the  la-w,(l)  as  the  granting  the  copy  of  an  indictment  cannot  be  con- 
sidered a  mere  matter  of  practice.  In  Branagan's  Case,(2)  the  prisoner 
having  been  acquitted,  applied  for  a  copy  of  the  indictment,  but  Willes, 
J.,  who  tried  the  prisoner,  is  reported  to  have  said  that  the  application  was 
not  necessary,  because  by  the  laws  of  the  realm,  every  prisoner  upon  his 
acquittal  has  an  undoubted  right  and  title  to  a  copy  of  the  record,  for  any  use 
which  he  may  thick  fit  to  make  of  it ;  and  that,  after  a  demand,  the  proper 
officer  might  be  punished  for  refusing  to  make  out  a  copy.(3)  In  the  case 
of  The  King  agt.  Vandercomb,(4)  the  prisoners  after  their  acquittal,  ap- 
plied for  copies  of  the  indictment,  for  the  purpose  of  assisting  them  in 
their  plea  of  autrefois  acquits ;  the  court,  however,  refused  to  grant  them 
copies,  but  ordered  the  officer  to  read  over  the  indictments  slowly  and  dis- 
tinctly, which  was  accordingly  done.  In  a  later  case,  (5)  a  prisoner  had 
been  tried  and  convicted  at  a  quarter  sessions  which  had  been  irregularly 
holden,(6)  and  being  afterwards  indicted  for  the  same  offence,  he  proposed 
to  plead  autrefois  convict,  and  the  trial  was  adjourned  to  give  time  for  an 
application  for  a  copy  of  the  record ;  an  application  was  subsequently 
made  to  the  Court  of  King's  Bench  for  a  mandamus  to  the  justices  to 
make  up  the  record  of  his  conviction,  and  to  give  him  a  copy  thereof;  and 
Lord  Denman,  C.  J.,  said,  "  the  prisoner  has  a  right  to  have  the  record  of 
the  proceedings  which  passed  at  sessions,  correctly  made  up,  and  to  make 
any  use  of  it  that  he  can.  The  rule  must  be  so  altered  as  to  require  the 
justices  to  make  up  a  record,  not  of  the  conviction,  but  of  the  proceedings 
had  and  taken  against  the  prisoner."  And  the  rule  was  made  absolute  in 
these  terms.  It  does  not  appear  from  the  report  whether  a  copy  was  or- 
dered to  be  given  to  the  prisoner.  In  the  report  of  what  took  place  at 
the  second  trial, (7)  it  is  stated  that  the  record  was  produced  and  read. 

It  has  been  held,  also,  that  an  order  from  the  court  is  not  necessary  for 
the  introduction  of  a  copy  in  evidence,  and  that  if  a  copy  be  offered  to  be 
produced  without  an  order,  it  cannot  on  that  account  be  properly  rejected.(8) 

The  restrictive  rule  before  mentioned,  has,  however,  always  been  con- 
fined to  cases  of  felony.     In  prosecutions  for  misdemeanors,  the  defendant 


(1)  See  Browne  v.  Cumming,  ut  supra. 

(2)  1  Lea.  Cr.  0.  11. 

(3)  See  also  Ir.  Cir.  Eep.  StS,  n. 

(4)  2  Lea.  Cr.  C.  til.    See  also  R.  v.  Parry,  7  0.  &  P.  838 ;  R.  v.  Cruise,  Ir.  Giro.  Rep.  674. 

(5)  R.  V.  Middlesex  (Justices);  In  re  Bowman,  5  B.  &  Ad.  1113. 

(6)  See  6  C.  &  P.  90—96,  101. 

(7)  R.  V.  Bowman,  6  C.  &  P.  337,  339. 

(8)  Legatt  v.  ToUervey,  14  Bast,  302  ;  Jordan  v.  Lewis,  Id.  305,  n. ;  S.  C,  2  Stra.  1122. 
Note  347. — See  Gresley's  Eq.  Bv.  115. 

In  Browne  v.  Cumming  (10  Barn.  &  Cress.  70),  a  rule  had  been  obtained  by  the  attorney-gen- 
eral to  restrain  the  plaintiff  from  using  a  copy  of  an  indictment  for  felony  as  evidence,  which  it 
was  alleged  had  boem  obtained  through  mistake  or  misrepresentation;  upon  showing  cause,  how- 
ever, the  rule  was  discharged,  on  the  ground  that  there  had  not  been  such  mistake  or  misrepre- 
Bentation  as  to  call  for  the  court's  Interference. 
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is  considered  to  be  entitled  to  a  copy  of  the  record,  as  a  matter  of  right, 
without  a  previous  application  to  the  court.(l)  In  the  case  of  a  conviction 
by  a  magistrate,  the  defendant  is  entitled  to  a  copy  of  the  conviction,  in 
order  to  defend  himself  against  an  action  for  the  same  offence  ;(2)  and  if 
it  should  be  refused,  and  the  defendant  in  consequence  sue  out  a  writ  of 
certiorari,  merely  for  the  purpose  of  procuring  a  copy  and  making  his  de- 
fence, the  magistrate  will  be  compelled  to  pay  his  own  costs  of  returning 
the  conviction.(2)  The  conviction  may  be  drawn  up  at  any  time  before 
the  return  to  the  certiorari, (3)  or  to  the  sessions,  though  after  a  commit- 
ment,(4)  or  after  the  levying  of  the  penalty.(5)  And  the  conviction  re- 
turned to  the  sessions,  or  to  the  Court  of  King's  Bench,  is  the  only  one 
of  which  those  courts  take  judicial  notice.(6) 

Depositions  under  excise  laws. 

When  informations  are  filed  by  the  attorney-general,  on  depositions 
taken  under  the  excise  laws,  the  defendant  is  not  allowed  to  inspect  those 
depositions.  And  in  a  case  where  an  information  was  filed  against  an 
ofiicer  of  the  East  India  Company,  upon  charges  of  delinquency,  founded 
upon  the  report  of  a  board  of  inquiry  in  India,  the  Court  of  King's  Bench 
were  of  opinion,  that  the  defendant  had  no  right  to  have  an  inspection  of 
that  report,  and  that  the  court  had  no  discretionary  power  to  grant  it.(7) 
"  The  practice' on  indictments  at  common  law,  and  on  informations  upon 
particular  statutes,"  said  Buller,  J.,  on  that  occasion,  "  shows  it  to  be  clear, 
that  the  defendant  is  not  entitled  to  inspect  the  evidence  on  which  the 
prosecution  is  founded,  till  the  hour  of  trial." 

Proceedings  in  courts. 

It  seems  doubtful,  where  writs  and  other  proceedings  in  a  cause  are  offi- 
cially in  the  custody  of  an  officer  of  the  supreme  courts,  whether  he  may 
be  compelled  by  a  rule  of  court  to  allow  an  inspection  of  them,  though  it 
be  for  the.  purpose  of  affording  evidence  in  an  action  against  that  officer 
for  negligence.  Where  an  action  was  brought  against  the  marshal  of  the 
King's  Bench  Prison  for  the  escape  of  a  prisoner  in  his  custody  on  mesne 
process,  the  Court  of  King's  Bench  made  a  rule  absolute,  calling  upon  the 
defendant  to  allow  the  plaintiff's  attorney  to  inspect  and  take  a  copy  of 
the  writ  of  habeas  corpus,  and  of  the  return  annexed.(8)   But  in  a  previous 


(1)  Morrison  v.  KeUy,  1  W.  Bl.  385  ;  Evans  v.  Philips,  2  Selw.  N.  P.  10T2. 

(2)  R.  V.  Midlam,  3  Burr.  1721. 

(3)  See  Chaney  v.  Payne,  1  Q.  B.  712. 

(4)  Massey  y.  Johnson,  12  Easty  67,  82  ;  16  East,  20. 

(5)  R.  V.  Barker,  1  East,  186. 

(6)  Id.  188. 

(7)  R.  V.  Holland,  4  T.  R.  691. 

(8)  Pox  V.  Jones,  7  B.  &  C.  732. 
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case  of  a  similar  nature  in  tlie  Common  Pleas,(l)  that  court  refused  an  ap- 
plication to  compel  the  warden  of  the  Fleet  to  allow  the  plaintiff  to  in- 
spect certain  documents  in  his  custody. 

Proceedings  of  inferior  jurisdictions. 

The  right  of  inspecting  the  proceedings  of  inferior  jurisdictions  is  more 
limited.  It  cannot  be  necessary  for  the  interests  of  the  public  that  they 
should  be  open  for  inspection  to  all  persons  without  distinction  ;  but,  on 
the  other  hand,  it  seems  reasonable,  that,  in  any  suit  where  the  regularity 
of  those  proceedings  may  come  into  question,  a  party  should  hare  the 
power  of  taking  a  copy  of  such  as  have  been  instituted  against  himself. 
In  an  action  of  trespass  and  false  impiisonment,  brought  by  the  plaintiff, 
who  had  been  sued  in  the  Court  of  Conscience  in  London,  the  Court  of 
King's  Bench  allowed  the  plaintiff  to  inspect  the  proceedings,  so  far  as 
they  related  to  the  suit  against  himself,  on  the  ground  that  every  one  has 
a  right  to  look  into  the  proceedings  to  which  he  is  a  party.(2)  In  another 
case,  where  the  plaintiff,  having  been  fined  for  neglect  of  duty,  as  an  under 
of5.cer  to  the  commissioners  of  lieutenancy  for  the  city  of  London,  brought 
an  action  of  trespass  against  the  defendant  for  distraining  upon  him,  the 
court  granted  the  plaintiff  a  rule  for  inspecting  and  taking  copies  of  the 
rates  and  assessments  made  by  the  commissioners.(3)  On  the  same  prin- 
ciple, in  an  action  for  a  malicious  prosecution  and  false  imprisonment,  the 
plaintiff  may  obtain  a  rule  for  a  copy  of  the  information  upon  which  he 
was  committed ;  and  as  the  original  itself  ought  to  be  produced  at  the 
time  of  the  trial,  the  court  will  also  grant  a  rule,  calling  upon  the  commit- 
ting magistrate  to  cause  it  to  be  produced. (4) 

2.  Of  the  right  of  persons  under  a  criminal  charge  to  have  copies  and 
inspection  of  deppsitions. 

(1)  Daviea  v.  Brown,  9  B.  Moore,  778.  See  also  R.  v.  Chester  (Sheriff),  1  Chit.  R.  477 ;  but  in 
that  case  the  application  to  compel  inspection  seems  to  have  been  made  to  the  wrong  court. 

(2)  Wilson  V.  Rogers,  2  Stra.  1242. 

(3)  Edwards  v.  Vesey,  Rep.  temp.  Hard.  128. 

(4)  R.  T.  Smith,  1  Stra.  126;  S.  P.,  Welsh  v.  Richards,  Barnes,  468;  Herbert  t.  Ashbumer,  1 
Wils.  297  ;  Moody  v.  Thurston,  1  Stra.  304,  and  R.  v.  Commissioners  of  Land  Tax,  2  T.  B.  254- 
See  Groenvelt  v.  Burrell,  1  Ld.  Raym.  253,  454;  S.  C,  Carth.  421,  491;  Avery  v.  Dickinson,  Say. 
250,    As  to  the  right  of  inspecting  rates  generally,  see  poal,  Sect.  4. 

Note  348.— See  Gresley's  Eq.  Ev.  115,  116. 

In  New  York,  the  law  makes  it  the  duty  of  a  justice  of  the  peace  to  give  out  transcripts  o' 
proceedings  had  in  causes  tried  before  him,  that  they  may  be  used  as  evidence,  and  also  of  certain 
judgments  rendered  by  him,  for  the  purpose  of  filing  in  the  clerk's  office,  and  thus  creating  a  lien 
upon  real  estate.  2  R.  S.  247,  §  127  ;  Id.  p.  269,  §§  246,  246,  et  seq.  It  has  been  said  that  it 
is  no  part  of  his  official  duty  to  furnish  copies  to  parties  in  order  to  enable  them  to  appeal,  &c. 
Wickware  v.  Bryan,  11  Wend.  545,  646,  647.  In  the  same  case  it  was  remarked  by  Savage,  C. 
J.,  delivering  the  opinion,  that  "  Parties  may  indeed  inspect  and  examine  his  (the  justice's)  docket, 
by  his  permission,  for  that  docket  is  a  private  book,  not  a  public  record."  Id.  Quere,  however, 
is  not  a  justice's  docket  (especially  where,  as  in  New  York,  the  statute  expressly  requires  him  to 
keep  one,  and  prescribes  what  it  shall  contain)  a  public  book,  and  to  be  treated  as  such  iu  regard 
to  the  right  of  inspection?    See  post,  note  411,  and  the  cases  there  cited. 
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Inspection  of  depositions. 

Formerly,  a  defendant  on  a  criminal  charge  was  not  entitled  to  an  in- 
spection of  the  grounds  upon  which  the  prosecution  had  been  instituted. 
In  some  species  of  treason,  indeed,  the  prisoner  was  entitled  to  a  copy  of 
the  indictment,  a  privilege  not  allowed  by  the  common  law,  but  conferred 
by  act  of  Parliament  ;(1)  but  neither  in  cases  of  treason  nor  of  felony  had 
he  any  right  to  a  copy  of  the  depositions  of  witnesses  who  were  to  appear 
against  him. 

Prisoner's  Counsel  Act. 

But  by  the  statute(2)  for  enabling  prisoners  to  make  a  full  defence  by 
counsel  or  attorney,  it  is  enacted,  (3)  that  all  persons  held  to  bail,  or  com- 
mitted to  prison,  for  any  offence  against  the  law,  shall  be  entitled  to  copies 
of  the  examinations  of  the  witnesses(4)  respectively  upon  whose  deposi- 
tions they  have  been  so  held  to  bail  or  committed  to  prison,  on  payment 
of  a  reasonable  sum  for  the  same,  not  exceeding  three  half-pence  for  each 
folio  of  ninety  words :  provided  always,  that  if  such  demand  shall  not  be 
made  before  the  day  appointed  for  the  commencement  of  the  assize  or  ses- 
sions at  which  the  trial  of  the  person,  on  whose  behalf  such  demand  shall 
be  made,  is  to  take  place,  such  person  shall  not  be  entitled  to  have  any 
copy  of  such  examination  of  witnesses,  unless  the  judge  or  other  person 
presiding  at  such  trial  shall  be  of  opinion  that  such  copy  may  be  made 
and  delivered  without  delay  or  inconvenience  to  such  trial ;  but  it  shall 
nevertheless  be  competent  for  such  j  udge  or  other  person  presiding  at 
such  trial,  if  he  should  think  fit,  to  postpone  such  trial  on  account  of  such 
copy  of  the  examination  of  witnesses  not  having  been  previously  had  by 
the  party  charged.  And  by  another  section(5)  of  the  same  act  it  is  en- 
acted, that  all  persons  under  trial  are  entitled  at  the  time  of  their  trial  to 
inspect,  without  fee  or  reward,  all  depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and  returned  into  the  court  before  which 
such  trial  shall  be  had. 

A  prisoner  is  not  entitled  under  this  statute  to  a  copy  of  the  depo- 
sitions before  he  is  finally  committed  or  held  to  bail  for  the  purpose  of 
trial.(6) 

Where  it  is  proposed  to  call,  on  behalf  of  the  prosecution,  other  wit- 


(1)  Note  349. — In  New  York,  it  is  provided  by  statute,  that  "  Every  person  indicted  for  any 
offence,  who  shall  have  been  arrested  upon  process  issued  upon  such  indictment,  or  who  shall 
have  duly  entered  into  recognizance  to  appear  and  answer  to  such  indictment,  shall,  on  demand, 
and  on  paying  the  fees  allowed  by  law  therefor,  be  entitled  to  a  copy  of  the  indictment,  and  of 
all  indorsements  thereon."     2  R.  S.  128,  §  53. 

(2)  6  &  T  Wm.  IV,  c.  114. 

(3)  Sect.  3. 

(4)  As  to  the  expediency  of  taking  the  depositions  fuUy,  see  swpra,  Chap.  1,  Sect.  '7. 

(5)  Sect.  4. 

(6)  R.  V.  London  (Ld.  Mayor),  5  Q.  B.  556. 
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nesses  besides  those  "who  tare  been  examined  before  the  committing 
magistrate,  the  judge  -will  not  postpone  the  trial  for  the  purpose  of  afford- 
ing the  prisoner  an  opportunity  of  investigating  the  evidence  and  charac- 
ter of  the  fresh  witnesses.(l) 

In  a  case  where  one  person  is  committed  for  receiving  stolen  property, 
and  another  committed  as  the  thief— if  the  latter  is  admitted  as  a  witness 
for  the  crown  against  the  former,  the  prisoner's  counsel  may  inspect  the 
deposition  returned  against  the  witness,  as  well  as  that  returned  against 
the  prisoner.(2) 

A  prisoner  is  not  entitled,  under  the  act,  to  a  copy  of  his  own  examina- 
tion taken  before  a  magistrate,  which  has  been  returned  to  the  officer  of 
the  court,  but  only  to  a  copy  of  the  depositions  of  witnesses  against  him.(3) 
This  decision  is  founded  on  the  express  language  of  the  act,  which  speaks 
only  of  depositions  of  witnesses,  and  says  nothing  of  the  examinations  of 
prisoners.  Yet  it  may  in  some  cases  be  as  necessary  for  the  full  defence 
of  the  prisoner,  that  he  should  be  furnished  with  a  copy  of  his  own  state- 
ment taken  in  writing  before  the  magistrate,  as  it  is  to  have  a  copy  of  the 
depositions  ;  especially  when  a  part  of  the  case  for  the  prosecution  consists 
of  evidence  intended  to  disprove  or  contradict  the  prisoner's  statement. 
In  such  a  case,  if  it  were  necessary  for  the  ends  of  justice,  the  judge,  by 
virtue  of  his  judicial  authority,  might  allow  the  prisoner  to  inspect  his 
written  examination. 

If  the  prisoner,  charged  with  murder  on  a  bill  of  indictment,  has  been 
committed  not  on  a  coroner's  warrant,  he  will  not  be  entitled,  under  the 
act,  to  copies  of  depositions  taken  before  the  coroner ;  as  the  clause  of  the 
act  limits  the  allowance  of  copies  to  "  the  examinations  of  the  witnesses 
upon  whose  depositions  the  person  has  been  committed  f^  but  when  the  depo- 
sitions taken  before  the  coroner  have  been  returned  by  him,  and  are  in 
the  possession  of  the  court,  the  judge  has  authority,  ex  officio,  to  order  a 
copy  to  be  given  to  the  prisoner,  if  he  thinks  it  essential  to  the  ends  of 
justice.(4) 

3.  Of  books  of  a  public  nature,  which  are  not  open  to  general  inspec- 
tion ;  and  of  the  persons  who  have  a  right  to  inspect  the  same. 

Inspection  of  public  books. 

Certain  books  and  other  documents  are,  for  some  purposes,  considered 
as  public  books,  and  persons  interested  in  them  have  a  right  to  inspect  and 
take  copies  of  such  parts  as  relate  to  their  interest. 

There  are  many  cases  in  which  provision  is  made  in  particular  statutes  for 
the  keeping  of  documents,  and  for  allowance  of  an  inspection  of  them;  such 


(1)  R.  V.  Johnson,  2  C.  &  K.  354,  by  Alderson,  B.,  after  consulting  with  Rolfe,  B. 

(2)  R.  T.  "Walford,  8  0.  &  P.  167. 

(3)  R.  V.  Aylett,  8  0.  &  P.  669? 

(4)  R.  V.  Greenacre,  8  0.  &  P.  32. 
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provisions  are  contained  in  the  Municipal  Corporation  Act,(l)  in  the  General 
Eegistry  Act  of  Births,  Marriages  and  Deaths,(2)  and  other  statutes.(3)  By 
the  act  of  7  Win.  IV  and  1  Vict.  c.  83,  clerks  of  the  peace  are  required  to  take 
custody  of  documents  which  the  Houses  of  Parliament  require  to  be  depos- 
ited with  them ;  and  they  are  directed  by  the  same  statute  to  allow  all  per- 
sons interested  to  inspect  and  take  copies  of  them,  on  payment  of  certain  reg- 
ulated fees.    There  are  similar  provisions  contained  in  many  local  aets.(4) 

Access  will  not  be  granted  to  the  books  of  public  offices,  in  collateral 
actions  brought  by  persons  who  have  no  interest  in  the  books ;  therefore, 
in  a  qui  tarn  action  for  penalties  against  a  clerk  in  the  post-office,  for  inter- 
fering in  the  election  of  a  member  of  Parliament,  the  prosecutor  was  con- 
sidered not  to  have  a  right  to  inspect  the  books  of  the  post-office,  as  the 
cause  did  not  relate  to  any  transaction  in  the  post-office,  for  which  trans- 
actions alone  those  books  are  kept.(5)  Nor  will  the  inspection  of  the  cus- 
tom-house books  be  enforced,  for  the  purpose  of  furnishing  evidence  in  an 
action  between  two  persons  who  have  no  interest  in  the  subject  matter, 
concerning  the  amount  of  a  particular  branch  of  the  public  revenue.(6) 
But  merchants  have  a  right  of  access  to  such  books  containing  entries  with 
regard  to  their  goods.(7) 

The  books  of  the  East  India  Company  relating  to  the  transfer  of  stock,(8) 
and  the  books  of  the  Bank  of  England,(9)  are  books  of  this  description ;  and 
though  strangers  have  no  right  to  inspect  them,  yet  fundholders  are  enti- 
tled to  do  so,  and  to  take  copies  of  such  entries  therein  as  relate  to  their 
stock. 

In  like  manner  the  books  of  the  commissioners  of  the  lottery  were  held 


(1)  6  &  6  "Wm.  IT,  0.  '76.  See  R.  v.  Arnold,  4  A.  &  E.  651.  And  aee  Davis  v.  Humphreys,  3 
M.  &  S.  223,  as  to  what  documents  are  comprehended  in  a  similar  provision  of  the  earlier  act,  32 
Geo.  in,  0.  58,  §  4. 

(2)  6  &  1  Wm.  IT,  c.  86,  §§  35,  36. 

(3)  See  (among  others)  the  Jurors'  Act,  6  Geo.  IT,  o.  50,  §§  9,  19  ;  the  Marriage  Act,  6  &  t 
Wm.  IT,  0.  85,  §  5  ;  the  Act  for  the  Deposit  of  Non-paroohial  Registers,  3  &  4  Tict.  c.  92  ;  the 
Joint  Stock  Banks  Acts,  7  &  8  Tict.  o.  110,  §  18,  and  c.  113,  §  16 ;  the  Companies  Clauses  Con- 
solidation Act,  8  &  9  Tict.  c.  16 ;  the  Railway  Clauses  Consolidation  Act,  8  &  9  Tict.  c.  20,  §  lOT ; 
and  other  Consolidation  Acts,  10  &  11  Tict.  c.  14,  §  50;  o.  15,  §  38;  c.  16,  §  31,  &o.;  c.  1'?, 
§  83  ;  c.  27,  §  50 ;  the  Copyright  Acts,  5  &  6  Tict.  o.  45,  §  11 ;  c.  100,  §  17  ;  6  &  7  Tict.  c.  65, 
§  10 ;  7  &  8  Tict.  c.  12,  §  8 ;  the  Attorneys'  Act,  6  &  7  Tict.  c.  73,  §§  11,  20,  23 ;  the  Registra- 
tion of  Toters'  Act,  6  &  7  Tict.  c.  18. 

(4)  See  R.  v.  St.  Marylebone,  6  A.  &  E.  268. 

Note  350. — A  bishop's  registry  of  presentation  is  a  public  book;  and  a  mandamus  lies  to  him 
to  grant  inspection  of  it  to  one  claiming  a  right  to  present  to  a  vacant  living.  Pinch  v.  Ely 
(Bishop),  2  Mann.  &  Ryl.  127;  Rex  v.  Ely  (Bishop),  8  Barn.  &  Cress.  112. 

(5)  Crew  v.  Saunders,  2  Stra.  1005;  cit.  1  Wila.  240. 

(6)  Atherfold  v.  Beard,  2  T.  R.  614,  616. 

(7)  Crew  v.  Saunders,  2  Stra.  1005. 

(8)  Geery  v.  Hopkins,  2  Ld.  Raym.  351. 

(9)  Foster  v.  Bank  of  England,  8  Q.  B.  689.  See  "also  Heslop  y.  Bank  of  England,  6 
Sim.  192. 
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to  be  of  a  public  nature,  and  kept  by  the  commissioners  in  trust  for  the 
ticket  holders,  who  were  entitled  to  an  inspection  of  them.(l) 

Books  relating  to  private  transactions, 

But  no  public  body  or  company  will  be  compelled  to  produce  books 
relating  to  their  private  transactions.(2) 

■  It  has  been  held,  however,  that  a  bishop's  register  of  presentations  and 
institutions  is  kept  for  the  use  of  all  persons  claiming  a  title  to  livings  in 
his  diocese ;  and  therefore  where  a  bishop  and  a  private  person  were  ad- 
versely claiming  the  patronage  of  a  benefice  in  the  diocese  of  the  former, 
it  was  decided  that  the  bishop  must  allow  the  other  party  to  inspect  his 
registry  of  presentations  and  institutions  to  the  living  in  question.(3)  And 
a  prebendary  is  entitled  to  inspect  the  charter  and  other  muniments  of  the 
chapter,  as  far  as  may  be  requisite  to  establish  or  illustrate  his  rights  con- 
nected with  his  prebend.(4) 

Rolls  of  manor  courts. 

The  court  rolls  of  a  manor  are  kept  in  the  custody  of  the  lord  or  his 
steward,  not  for  the  use  of  the  lord  alone,  but  as  the  common  evidence  of 
the  manorial  rights,  to  which  evidence  all  the  tenants  of  the  manor, 
whether  copyhold  or  freehold,  have  an  undoubted  right  of  access,  as  well 
in  actions  between  the  tenants  and  the  lord,  as  between  the  tenants  them 
selves; (5)  and  even  though  no  action  be  pending,(6)  the  tenants  have  a 
right  to  such  access,  and  to  take  copies  of  entries ;  but  only  of  such  parts 
as  relate  to  their  own  titles  or  interests.(7) 

But  the  privilege  of  inspection  of  court  rolls  is  confined  to  the  tenants 
of  the  manor,  and  does  not  extend  to  third  persons,  who  have  no  concern 
or  connection  with  the  manor  court  or  the  court  rolls.  Thus,  in  an  action 
of  trespass,  where  the  question  was,  whether  the  place  in  which  the  tres- 
pass was  alleged  to  have  been  committed  was  within  the  manor  of  the 
plaintiff,  or  part  of  a  manor  claimed  by  the  defendant,  the  court  held  that 
the  defendant,  who,  as  it  appeared  from  his  affidavit,  was  not  a  tenant  of 
the  plaintiff's  manor,  nor  claimed  any  interest  under  him,,  could  not  be 
entitled  to  an  inspection. (8)     And  it  may  be  laid  down  as  a  general  rule, 


(1)  Schinotti  v.  Bumstead,  1  Tidd  Prao.  594. 

(2)  Shelling  v.  Parmer,  1  Stra.  646  ;  Murray  v.  Thornhill,  2  Id.  Tl'T. 

(3)  R.  V.  Ely  (Bishop),  8  B.  &  0.  112.  See  the  same  rule  laid  down  by  Bayley,  J.,  in  R.  v. 
Buckingham',  Id.  319. 

(4)  Young  V.  Lynch,  1  W.  Bl.  11. 

(5)  Roe  V.  Aylmer,  Barnes,  236 ;  Folkard  v.  Hemet,  Id.  1061 ;  R.  v.  Shelley,  3  T.  R.  141 ; 
Bateman  v.  Phillips,  4  Taunt.  162.  As  to  freehold  tenants,  see  Hobson  v.  Parker,  Barnes,  23T, 
cit.  3  T.  R.  142  ;  Addington  v.  Clode,  2  W.  Bl.  1030  ;  R.  v.  Allgood,  T46. 

(6)  R.  V.  Lucas,  10  Bast,  235  ;  R.  v.  Turner, -4  M.  k  S.  162. 

■   (7)  By  Littledale,  J.,  in  R.  v.  Merchant  Tailors'  Company,  2  B.  &  Ad.  128. 
(8J  Tulbot  v..  Villeboys,  cited  by  Buller,  J.,  3  T.  R.  142 ;  Smith  v.  Daviea,  1  "WUs.  104 ;  Here- 
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that  where  the  question  is  on  the  custom  of  a  manor,  between  the  lord  and 
a  stranger,  the  lord  will  not  be  obliged  to  let  him  have  an  inspection  of 
the  rolls,  because,  in  a  dispute  with  a  stranger,  they  may  be  considered  as 
his  private  evidence  ;  but  if  the  dispute  is  between  tenants  of  the  manor, 
or  between  the  lord  and  a  tenant,  the  lord  shall  produce  the  roll  and 
permit  copies  to  be  taken. 

But  it  seems  it  is  not  absolutely  necessary  that  a  person  should  be 
actually  a  copyhold  tenant  in  order  to  be  entitled  to  inspect  the  roll,  but 
that  it  will  be  sufficient  if  he  has  z. 'prima  facie  title  to  a  copyhold,(l)  or  is 
otherwise  interested  therein,  (2)  as  in  the  case  of  the  devisee  of  a  rent  charge 
on  a  copyhold.(3) 

It  has  been  said,(4)  that  the  practice  of  compelling  an  inspection  of 
court  rolls  was  the  origin  of  all  similar  cases. 

Corporation-books. 

Corporation-books  are  open  to  the  members  of  the  corporation,  as  court 
rolls  are  to  the  tenants  of  a  manor.(J)  Thus,  where  a  mandamus  had  been 
granted  to  admit  a  person  into  a  corporation,  and  by  the  returns  it 
appeared  to  be  a  question  whether  the  master,  under  whom  he  hail  served, 
had  been  admitted  to  his  freedom  in  the  corporation,  a  rule  was  moved 
for,  on  the  part  of  the  person  claiming  admission,  to  inspect  the  books  of 
the  corporation  ;  and  the  court  held,  that  every  member  has  a  right  to  in- 
spect and  take  copies  of  corporation-books  for  any  matter  that  concerns 
himself,  even  in  a  dispute  with  strangers ;  but,  as  the  return  had  pointed 
out  the  necessity  of  inspecting  them  for  a  particular  purpose,  the  rule 


ford  (Bishop)  v.  Bridgewater  (Duke),  Bunb.  269 ;  Att.  Gen.  v.  Coventry  (City),  Id.  290 ;  Crew  v. 
Saunders,  2  Stra.  1005. 

(1)  E.  V.  Lucas,  10  Bast,  235. 

(2)  Ex  parte  Hutt,  7  Dowl.  P.  C.  690. 

(3)  Ex  parte  Barnes,  2  Dowl.  (N.  S.)  20. 

(4)  See  Crew  v.  Saunders,  2  Stra.  1005.  '  ' 

(5)  Note  351. — The  books  of  a  corporation  are  publio  with  respect  to  its  members,  but  private 
in  regard  to  third  persona.     Gresley's  Bq.  Ev.  116. 

In  New  York,  each  director  of  a  bank  has  a  right  to  inspect  the  books  of  the  bank ;  nor  can 
the  board  of  director.%  by  resolution  or  by-law,  take  away  such  right,  even  although  they  be- 
lieve the  director  hostile  to  the  interest  of  the  institution ;  and  it  was  accordingly  held,  where 
the  cashier  had  refused  to  permit  a  director  to  inspect  the  discount-book,  that  a  mandamus  lay, 
commanding  the  cashier  to  submit  the  book  to  his  inspection,  although  the  cashier's  conduct  had 
been  approbated  by  a  resolution  of  the  board  of  directors,  who  also  directed  the  cashier  and 
clerks,  in  the  same  resolution,  not  to  allow  such  director  to  inspect  the  discount-book.  The 
People  V.  Throop,  12  Wend  183.  The  mandamus,  in  such  case,  need  not  be  directed  to'  the 
^twrd ;  but  is  properly  directed  to  the  cashier.    Id. 

In  Massachusetts,  a  bank  depositor  has  a,  right,  on  proper  occasions,  to '  ihsjiecf  th6  books  of 
the  bank ;  the  bank  officers  haviog  charge  of  them  being  so  far  agents  of  both  parties.  Common- 
wealth V.  Knapp,  3  Pick.  Rep.  96. 

In  a  civil  suit  in  England,  touching  the  validity  of  a  parish  vote,  the  plaintiff,  a  parishioiiei',  is 
entitled  to  inspect  the  parish-books.  Newell  v.  Sim'pkinI  6  Bing.  565,  4  Moore  &  Payne,  395- 
So  held,  in  an  action  of  trespass  for  turning  the  plaintiff  out  of  the  vestry  room.    Id. 
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should  be  confined  to  such  books  as  contained  the  admissions  of  freemen.(l) 
So,  where  an  information  in  the  nature  of  a  quo  warranto  had  been  ob- 
tained, at  the  relation  of  corporators,  against  a  person  charged  with  unlaw- 
fully holding  a  corporation  office,  the  court  held  that  these  relators  were 
entitled  to  inspect  the  books,  and  that  the  rule  should  be  limited  to  the 
inspection  of  such  papers  as  related  to  the  subject  matter  in  discussion.(2) 
The  right  of  inspection  of  corporation-books  is  limited  also  to  cases 
where  it  appears  that  the  inspection  is  necessary  with  reference  to  some 
specific  dispute  or  question  depending,  in  which  the  parties  applying  are 
interested.(3)  Thus,  where  members  of  a  corporation  merely  alleged 
grounds  on  which  they  believed  that  its  affairs  were  improperly  conducted, 
and  the  officers  unduly  chosen,  and  complained  of  misgovernment  in  some 
particular  instances,  but  which  did  not  affect  the  applicants  themselves,  or 
any  matter  then  in  dispute,  it  was  held  that  they  were  not  entitled  to  in- 
spect and  take  copies  of  the  muniments  belonging  to  the  corporation.(3) 
And  even  where  certain  parties,  who  had  formerly  been  directors  of  an  in- 
corporated company,  were  sued  by  the  company  for  making  false  entries  in 
the  books  of  the  corporation  during  the  time  they  were  in  the  direction,  it 
was  held  that  they  were  not  entitled  to  inspect  the  books,  unless  they 
made  it  clearly  appear  that  such  inspection  was  necessary  to  their  de- 
fence.(4)  In  like  manner,  where  an  action  was  brought  against  a  share- 
holder in  a  company  for  calls  upon  his  shares,  it  was  held  that  he  could 
not  claim  to  inspect  the  minute-books  of  the  company  and  of  the  directors' 
meetings,  with  respect  to  the  calls  sued  upon,  with  a  view  of  framing  his 
defence  to  the  action.(5) 

Eight  of  inspeetioa  confined  to  membeta. 

This  right  of  inspecting  the  muniments  of  a  corporation  is  confined  to 
the  members  of  the  corporate  body.  A  stranger  has  no  better  right  to 
inspect  corporation-books,  than  to  inspect  the  books  of  any  private  person. 
On  a  prosecution  against  a  person  for  practicing  physic  (not  being  a  mem- 
ber of  the  college  of  physicians,  nor  having  a  license,  nor  being  a  graduate 
of  either  university),  it  was  held  that  the  defendant  had  no  right  to  inspect 
the  books  of  the  college  of  physicians.(6)  And  in  an  action  of  trespass, 
where  the  defendant  justified  under  a  corporation  for  distraining  for  a  toU, 


(1)  R.  V.  Newcastle  (Hostmen  of),  2  Stra,  1222.     See  also  R.  t.  Beverley  (Mayor),  8  Dowl. 
P.  C.  140 ;  Arandel  (Mayor)  v.  Holmes,  Id.  118  ;  Pointet  v.  Basingstoke  Can.  Co.,  2  N.  0.  310. 

(2)  R.  V.  Babb,  3  T.  R.  519;  Barnstable  (Corp.)  v.  Lathey,  3  T.  R.  303. 

(3)  R.  V.  Merchant  Tailors'  Co.,  2  B.  &;  Ad.  115. 

(4)  Imperial  Gas  Co.  v.  Clarke,  1  Bing.  95. 

(5)  Birmingham,  Bristol  &  Thames  Junction  Railway  Co.  v.  White,  1  Q.  B.  282. 
,(6)  Dr.  West's  Cage,  cit.  1  Wils.  240,;  Allan  v.  Tapp,  2  W.  BL  850. 
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tlie  court  refused  a  similar  rule  to  tlie  plaintiff,  who  was  a  stranger  to  the 
corporation.(l) 

But  in  an  action  for  the  breach  of  a  by-law,  restraining  all  but  freemen 
from  exercising  trades  within  a  corporate  city,  the  court  compelled  the 
corporation  to  allow  the  defendant  to  inspect  the  by  law  in  their  books,(2) 
on  the  ground  that  though  he  Avas  not  a  member  of  the  corporation,  yet 
being  one  of  a  class  of  persons  affected  by  the  by-law,  he  was  not  to  be 
regarded  as  a  stranger,  and  was  entitled  to  demand  inspection. 

A  different  practice  was  at  one  time  introduced  in  courts  of  law,(.S)Tipon 
the  ground  that,  on  filing  a  bill  for  disclosure  in  a  court  of  equity,  an 
inspection  would  be  granted  as  a  matter  of  course,  and  that  it  would  only 
cause  unnecessary  expense  to  send  the  parties  into  that  court.  But  this 
practice,  which  was  not  warranted  by  earlier  authorities, (4)  nor  conforma- 
ble to  the  practice  of  courts  of  equity,(5)  has  been  long  discontinued ;  and 
the  rule  of  law  now  established  is,  that  in  disputes  between  several  mem- 
bers of  a  corporation  an  inspection  of  the  corporation-books  will  be  granted, 
because  each  has  a  right  to  see  them ;  but  an  inspection  will  not  be  granted 
in  the  case  of  a  corporation,  when  a  similar  inspection  would  be  refused 
if  the  suit  were  between  private  persons.  No  distinction  is  to  be  made,  in 
this  respect,  between  a  corporation  aggregate  and  a  corporation  sole,  nor 
between  a  corporation  sole  and  a  private  person  suing  in  his  individual 
capacity.(6) 


(1)  Southampton  (Mayor)  v.  Graves,  8  T.  E.  690.  See  also  by  De  Grey,  0.  J.,  in  Hodges  v. 
Atkis,  2  Wils.  398. 

Note  352, — In  trespass,  for  entering  to  distrain  for  poor  rates,  the  defendant  (who  acted  on 
behalf  of  the  parish  officers)  averred,  in  justification,  that  the  plaintiff's  house  was  within  the 
parish,  which  the  plaintiff  denied;  held,  that  the  plaintiff  could  not  demand  an  inspection  of  the 
books,  under  the  circumstances,  on  the  ground  merely  that  the  defendant  alleged  him  to  be  a  par- 
ishioner.    Burrell  v.  Nicholson,  3  Bam.  &  Adolph.  649. 

Under  a  bill  of  discovery,  in  aid  of  an  action  to  try  whether  the  plaintiff's  house  was  within 
the  limits  of  a  certain  parish,  and  therefore  liable  to  the  parochial  rates,  the  court  ordered  de- 
fendants, the  parish  officers,  to  produce  for  his  inspection  the  rate-books,  account-books,  minute- 
books,  orders,  and  other  documents,  which  related  to  the  matter  in  question,  and  were  admitted 
by  their  answer  to  be  in  their  possession.    BurreU  v.  Nicholson,  1  Mylne  &  Keene,  680. 

(2)  Harrison  v.  Williams,  3  B.  &  C  162. 

(3)  See  Lynn  (Mayor)  v.  Denton,  1  T.  R.  689 ;  Barnstaple  (Corp.)  v.  Lathey,  3  T.  E.  303. 

(4)  Dr.  West's  Case,  eit.  1  Wils.  240;  E.  v.  BridgmaK,  2  Stra.  1203;  Exeter  (Mayor)  v,  Cole- 
man, Barnes,  238 ;  Hodges  v.  Atkis,  3  Wils.  398. 

(5)  See  Kynaston  v.  B.  I.  Company,  3  Swanst.  248;  Bolton  v.  Liverpool  (Corp.),  3  Sim.  46T  ; 
S.  C,  1  Myl.  &  K.  88,  recognized  in  Nias  v.  North,  and  East.  Eail.  Co.,  3  Mjl.  &  Cr.  35T. 

(6)  See  8  T.  E.  593. 

Note  353. — Where  an  indictment  was  preferred  against  a  county,  at  the  instance  of  the  inhab- 
itants of  a  parish,  for  not  repairing  a  bridge,  and  the  question  intended  to  be  raised  was  whether 
the  inhabitants  of  the  parish,  or  those  of  the  county,  were  liable  to  repair  it ;  the  court  refused 
to  compel  the  parish  to  allow  the  .county  to  inspect  the  parish-books  and  documents  relating  to 
the  bridge.  The  King  v.  Buckingham,  8  Bam.  &  Cress.  375.  They  viewed  it  like  the  common 
case  of  one  litigant  party  endeavoring  to  compel  his  adversary  to  produce  his  own  private  books 
as  evidence  against  himself.    Id. 
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In  a  case  wtere  an  information  was  filed  against  the  sheriff  of  the  county 
of  Chester  for  not  executing  a  criminal,  and  the  question  was,  whether  it 
was  the  duty  of  the  sheriff  of  the  county,  or  of  the  officers  of  the  corpora- 
tion of  the  city  of  Chester,  to  execute  the  criminal,  the  court  refused  to 
compel  the  corporation  to  allow  an  inspection  of  their  muniments,  on  the 
defendant's  behalf  (1)  The  grounds  of  the  decision  do  not  appear  in  the 
report,  but  it  seems  to  be  a  sufficient  reason  for  the  refusal,  that  the  sheriff 
was  not  a  member  of  the  corporation,  and  though  the  person  who  made 
application  to  inspect  in  his  behalf  was  a  freeman,  yet,  as  he  did  not  make 
it  in  his  own  right,  that  circumstance  would  not  make  any  difference. 

Parochial  registers. 

Parochial  registers  are  in  the  nature  of  public  documents,  and  every  one 
who  has  an  interest  in  the  entries  contained  in  them  has  a  right  to  inspect 
them.  Such  registers  are  not  necessarily  confined  to  the  affairs  of  the 
parishioners  only.  But  other  parish-books,  which  concern  the  parish 
alone,  are  more  in  the  nature  of  the  books  of  a  corporation,(2)  and  are 
not  open  to  the  inspection  of  strangers. 

An  inspection  was  for  that  reason  refused  in  an  action  of  ejectment  by 
an  impropriator  against  the  churchwardens  of  a  parish,  where  a  rule  was 
applied  for  on  the  part  of  the  plaintiff,  suggesting  that  the  parish-books 
would  make  the  title  appear,  and  that  they  were  the  common  books  be- 
longing to  the  parish  at  large  ;  but  the  court  were  of  opinion,  "  that  the 
impropriator  has  a  distinct  interest  from  the  parishioners,  for  it  was  not  a 
parochial  right,  but  a  title,  whichcamein  question. "(3) 

In  a  case(4')  where  an  indictment  had  been  preferred  by  the  inhabitants 


Defendants,  sued  by  a  corporation  for  making,  while  directors,  false  entries  in  the  books  of  the 
corporation,  were  held  not  entitled  to  inspect  the  books  of  the  corporation,  without  an  afadavit 
that  such  inspection  was  necessary  to  their  defence.    Imperial  Gas  Co.  v.  Clarke,  T  Bing.  95. 

"The  general  rule,  no  doubt,  exempts  a  party  from  producing  papers  to  his  opponent,  unless 
he  can  be  considered  to  hold  them  in  the  character  of  a  trustee ;  but  there  are  exceptions  to  the 
rule ;  and,  in  the  case  of  corporations,  a  party  has  been  entitled  to  have  access  to  by-laws  and 
the  like."    Per  Tindal,  0.  J.,  Id. 

In  New  York,  the  courts  have  made  no  distinction,  it  seems,  between  corporations  and  private 
persons  in  this  respect.  They  wiU  neither  compel  the  one  nor  the  other  to  furnish  evidence 
against  himself,  in  this  way,  except  in  certain  cases ;  as  where  the  paper  to  bo  inspected  or  copied 
is  the  immediate  foundation  of  the  action ;  and  in  a  few  other  casos  depending  on  peculiar  cir- 
cumstances. The  Bank  of  Utica  v.  HUlard,  6  Cowen's  Rep.  62.  See  S.  C,  5  Id.  419  ;  Willis  v. 
Bailey,  19  John.  Rep.  268 ;  Lawrence  v.  The  Ocean  Ins.  Co.,  11  Id.  249,  n.  The  New  York  doc- 
trine on  this  entire  subject  depends  now  upon  general  rules,  adopted  by  the  Supreme  Court,  and 
will  be  treated  of  under  the  subsequent  head  of  "  proof  of  deeds,  agreements,  &c.'' 

(1)  R.  V.  Antrobus,  2  A.  &  B.  188,  789. 

(2)  See  by  Lord  Tenterden,  C.  J.,  in  R.  v.  Ely  (Bp.)  8  B.  &  C.  113. 

(3)  Cox  V.  Copping,  B  Mod.  396 ;  S.  C,  1  Ld^  Raym.  337. '  See  also  Lewis  v.  Baker,  1  Barnard. 
100;  Turner  v.  Gethin,  Vin.  Abr.  tit.  Evidence  F,  b,  pi.  11;  Stevens  v.  Berwick  on  Tweed, 
4Di3d.2'?7.        ' 

(4)  R.  v.  Buckingham,  8  B.  &  C.  STB. 


CH.  III.]  Parish-Books.  317 

of  a  parish  against  tlie  county  for  the  non-repair  of  a  bridge  in  the  parish, 
and  the  question  was,  whether  the  parish  or  the  county  were  liable  to  the 
expense  of  repairing  the  bridge,  a  rule  for  allowing  to  the  parties  indicted 
an  inspection  of  the  accounts  of  the  parish,  relating  to  the  previous  repairs 
of  the  bridge,  was  refused.  Bayley,  J.,  in  giving  judgriient,  laid  down  the 
rule  in  strict  accordance  with  the  above  doctrine.  "  In  order,"  said  the 
learned  judge,  "  to  entitle  a  party  to  inspect  books,  they  must  either  be 
public  books,  or  the  party  who  applies  for  siich  inspection  must  have  an 
interest  in  them.  In  the  case  of  corporation-books,  no  person  wholly  un- 
connected with  the  corporation  has  a  right  to  inspect  them.  This  is  a 
public  prosecution,  and  the  application  is  made  on  behalf  of  the  defend- 
ants. If  all  the  subjects  of  the  realm  have  an  interest  in  the  books  and 
documents,  inspection  ought  to  be  granted.  But  these  books  are  kept  not 
for  the  benefit  of  all  the  subjects  of  the  realm,  or  even  of  the  inhabitants 
of  the  county,  but  for  the  benefit  ai^d  on  the  behalf  of  the  inhabitants  of 
the  parish. "(1)  So,  even  in  an  action  of  trespass  for  distraining  for  poor 
rates,  where  the  issue  was,  whether  the  plaintiff's  house  was  situated 
within  the  parish,  the  plaintiff  denying  that  it  was  so,  the  Court  of  King's 
Bench  held, (2)  that  he  was  not  entitled  to  inspect  the  parish-books,  not- 
withstanding the  defendants  alleged  that  he  was  a  parishioner,  inasmuch 
as  he  himself  disclaimed  being  so.  But  the  plaintiff  having  afterwards 
filed  a  bill  of  discovery, (3)  the  Court  of  Chancery  ordered  the  defendants 
to  produce  the  rate-books,  and  other  parish  documents  relating  to  the 
matter  in  question. 

Right  of  parishioners  to  inspect. 

The  parishioners,  however,  have  a  right  to  inspect  them  for  parochial 
purposes,  or  on  matters  in  which  their  interest  is  affected  ;(4)  as,  for  in- 
stance, in  a  suit  touching  the  validity  of  a  parish  rate  ;(5)  but,  for  other 
than  parochial  purposes,  they  have  no  such  right :  thus,  where  an  action 
had  been  brought  for  a  libel  contained  in  a  written  statement,  which  the 
defendant  had  drawn  up  respecting  the  plaintiff's  conduct,  and  the  defend- 
ant applied  for  a  rule  to  inspect  certain  documents  belonging  to  the  parish, 
which  were  then  in  the  possession  of  the  plaintiff,  as  vestry  clerk,  from 
which  documents  the  defendant  had  drawn  up  his  statement  by  the  au- 
thority of  the  vestry,  the  court  refused  to  compel  the  inspection  of  the 
documents.(6)     Nor  has  a  parishioner  any  right  to  inspect  the  parish- 


(1)  And  see  R.  v.  Antrobus,  2  A.  &  E.  1&%;  R.  v.  Great  Westowe,  1  N.  &  P.  226. 

(2)  Burrell  v.  Nicholson,  3   B.  &  Ad.  649. 

(3)  S.  C,  1  Myl.  &  K.  680. 

(4)  deeper  Gv/riam,  in  R.  v.  Commissioners  of  Sewers  for  Tower  Hamlets,  3  Q.  B.  670,  674. 

(5)  Newell  v.  Simpkin,  6  Bing.  565. 

(6)  May  v.  Gwynne,  4  B.  &  A.  301.    See  also  R.  v.  Harrison,  2  Sess.  Ca.  490. 
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books,  for  the  purpose  of  gaining  information  wliicTi  may  be  useful  to  Mm 
■with  a  view  to  support  his  claim  to  an  estate  in  the  parish.(l) 

Extent  of  interest  in  public  matters. 

It  seems  that  a  person  cannot  be  considered  to  have  a  sufficient  interest 
to  entitle  him  to  inspect  the  documents  of  a  public  body,  if  by  law  he  is 
excluded  from  all  control  over  the  matters  to  which  they  relate ;  for  ex- 
ample, a  rate  payer  in  a  county  has  not  a  right  to  inspect  and  take  a  copy 
of  the  charges  of  county  officers,  whose  bills  have  been  allowed  by  the 
justices  at  quarter  sessions,  in  whom  alone  is  vested  the  jurisdiction  of  al- 
lowing or  disallowing  them.(2) 

Upon  the  same  principle,  the  recent  case  of  The  Queen  agt.  The  Com- 
missioners of  Sewers  for  the  Tower  Hamlets,(3)  was  decided.  The  com- 
missioners had  made  a  rate  upon  a  level,  formed  by  uniting  two  levels 
which  had  been  formerly  distinct.  Certain  rate  payers  of  one  of  these 
levels  objected,  on  the  ground  that  that  level  would  be  rated  more  highly  ; 
and  gave  the  commissioners  notice  that  they  intended  to  remove  the  pro- 
ceedings by  certiorari.  For  this  purpose,  they  applied  to  the  commis- 
sioners for  inspection  of  their  proceedings.  The  commissioners  allowed 
inspection  of  all  proceedings  relating  to  the  union  of  the  levels  and  to  the 
rate  in  question,  but  not  of  any  other  documents ;  and  the  Court  of 
Queen's  Bencli  refused  to  order  the  commissioners  to  allow  the  inspection 
of  such  other  documents,  though  they  had  given  the  rate  payers  notice  of 
their  intention  to  enforce  the  rate. 

4.  Of  certain  cases  in  which  inspection  will  not  be  compelled. 

Inspection  not  compelled,  where  it  might  subject  party  to  criminal  prosecution. 

The  inspection  of  court  rolls, .  corporation-books,  and  other  public 
writings, of  a  similar  nature,  will  not  be  compelled  where  the  party  who 
has  them  in  his  custody,  would,  by  producing  them  for  inspection,  disclose 
any  evidence  of  a  criminal  nature,  or  expose  himself  to  a  prosecution. (4) 
On  an  information,  therefore,  against  several  persons,  for  executing  an 
office  of  trust  without  taking  the  oaths,  the  court  would  not  compel  the 
defendants  to  allow  the  inspection  of  some  books  kept  by  them,  in  which 
they  had  entered  their  elections,  receipts  and  disbursements,  as  it  would 
have  compelled  them  to  give  evidence  against  themselves  in  a  criminal 


(1)  R.  V.  Smallpiece,  2  Chit.  R.  288. 

(2)  R.  V.  Nottingham,  3  A.  &  B.  500.  See  also  R.  v.  St.  Marylebone,  6  Id.  268 ;  R.  v.  Stafford- 
shire, 6  Id.  84,  overruling  R.  v.  Leicester,  4  B.  &  C.  891.  And  see  E.  v.  Great  Farringdon,  9 
Id.  541,  as  to  inspection  of  accounts  of  parish  expenditure,  kept  by  guardians  of  the  poor. 

(3)  3  Q.  B.  610. 

(4)  The  same  rule  is  observed  in  the  courts  of  equity  upon  filing  bills  of  discovery.  See  Wig- 
ram  on  Discovery,  §  130,  et  seq.  See  also  Montague  v.  Dndman,  2  Ves.  sen.  391 ;  Glyn  v.  Hous- 
ton, 1  Keen,  329. 

Note  354.— See  The  King  v.  Buckingham,  8  Bam.  &  Cress.  315;  S.  C,  2  Mann.  &  Ryl.  412. 
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prosecution  ;(1)  and  a  similar  application  was  refused,  on  an  information 
against  two  overseers  for  making  a  rate  without  the  concurrence  of  the 
churchwardens.(2)  In  like  manner,  where,  on  an  information  against  the 
defendant  for  a  misdemeanor  in  his  of&ce  of  Vice-Chancellor  of  the 
University  of  Oxford,  a  rule  for  taking  a  copy  of  the  University  Statutes, 
in  the  care  of  the  keeper  of  the  archives,  was  refused  by  the  Court  of 
King's  Bench  after  great  consideration  ;(3)  and  the  principle  that  no  man 
shall  be  bound  to  criminate  himself,  was  fully  recognized.(4)  So,  where 
a  lord  of  a  manor  was  indicted  for  not  repairing  the  bank  of  a  river,  the 
court  refused  to  compel  him  to  allow  the  prosecutor,  even  though  he  was 
a  tenant  of  the  manor,  to  inspect  the  court  rolls  for  the  purpose  of  obtain- 
ing evidence  for  the  purpose  of  the  prosecution  .(5) 

This  principle  will  not  apply  to  the  case  of  informations  in  the  nature  of 
a  quo  warranto,  for  usurping  a  franchise,  or  intruding  into  a  corporation- 
of&ce ;  for  such  informations,  although  originally  and  strictly  criminal 
methods  of  prosecution,  are  applied  to  the  purpose  of  trying  civil  rights, 
and  are  considered  at  present  as  merely  civil  proceedings.  On  an  informa- 
tion, therefore,  exhibited  at  the  relation  of  a  member  of  a  corporation, 
against  a  person  for  unlawfully  executing  an  office,  the  relator,  who,  as 
member,  has  a  right  and  interest  in  the  books  of  the  corporation,  may 
obtain  an  inspection  and  copy  of  such  (but  of  such  only)  as  relate  to  the 
subject  matter  in  discussion. (6) 

5.  Of  the  mode  of  obtaining  inspection. 

How  to  obtain  inspection  of  documents. 

The  motion  for  a  rule  to  inspect  and  take  a  copy  of  a  public  document, 
where  an  action  is  depending,  and  the  document  is  in  the  custody  or 
under  the  control  of  either  of  the  parties  to  the  action,  is  founded  on  an 
affidavit  stating  the  circumstances  under  which  the  inspection  is  claimed, 
and  stating  further  that  an  application  has  been  made  in  the  proper  quar- 
ter for  permission  to  make  the  required  inspection,  which  has  been  re- 
fused.(7)     When  a  motion  for  a  mandamus,  or  for  an  information  in  the 


(1)  R.  V.  Mead,  2  Ld.  Eaym.  927.  See,  also,  E.  t.  Worsenham,  1  Id.  105 ;  E.  v.  Cornelius,  2 
Stra.  1210;  S.  C,  1  Wils.  142. 

(2)  E.  V.  Lee,  cit.  1  Wils.  240. 

(3)  E.  v.  PurneU,  1  Wils.  239 ;  S.  C,  1  "W.  Bl.  37.  See,  also,  R.  v.  Heydon,  Id.  351 ;  R.  v. 
Buckingham  (Justices),  8  B.  &  C.  375. 

(4)  In  Bradshaw  v.  Murphy  (7  0.  &  P.  612),  a  vestry  clerk,  who  was  called  as  a  witness, 
objected  to  produce  the  vestry-book,  on  the  ground  that  it  might  criminate  himself;  but  Lord 
Abinger,  C.  B.,  ruled  that  he  was  bound  to  produce  it,  as  it  was  a  book  directed  to  be  kept  by 
statute.     68  Geo.  Ill,  o.  65,  §  2.     The  propriety  of  this  ruling  may  be  doubted. 

(5)  E.  V.  Cadogan  (Earl),  5  B.  &  A.  902. 

(6)  R.  V.  Babb,  3  T.  E.  679.    See,  also,  R.  v.  Shelley,  Id.  141;  E.  v.  Pumell,  1  W.  Bl.  45. 

(7)  Roe  V.  Aylmar,  Barnes,  236.  And  see  E.  v.  Wilts  and  Berks  Canal  Company,  3  A.  &  E. 
477,  as  to  what  is  a  sufficient  refusal,  and  the  consequences  of  neglecting  to  make  a  sufficient 
previous  demand.     See,  also,  R.  v.  East.  Coun.  Eail.  Co.,  10  A.  &  E.  531,  645,  n.  6 ;  R.  v.  Bristol 


320  Of  the  Inspection  of  PMic  Writings.  [CH.  III. 

nature  of  a  quo  warranto,  is  depending,  the  court  will  grant  a  rule  absolute 
in  the  first  instance.(l)  But  when  the  motion  is  for  a  writ  of  mandamus 
to  inspect,  grounded  upon  affidavits,  the'  rule  to  be  granted  is  only  to 
show  cause. 

In  what  stage  of  the  proceedings. 

With  regard  to  the  proper  stage  of  the  proceedings  for  making  the  ap- 
plication, it  may  be  observed,  that  the  court  has  refused  the  motion  in  an 
action  against  a  corporation  upon  a  right  of  toll,  because  issue  was  not  joined, 
so  that  it  could  not  appear  whether  an  inspection  would  be  necessary.  (2) 
And  where  a  plaintiff  applied  for  a  copy  of  the  proceedings  instituted 
against  him  by  the  College  of  Physicians,  the  court  admitted  the  rule  for 
inspecting  the  proceedings  to  be  usual,  for  the  sake  of  evidence,  after  issue 
joined,  but  not  by  way  of  assisting  the  party  to  plead.(3)  If  a  rule  has 
been  granted  to  show  cause  why  a  mandamus  should  not  be  awarded,  the 
court  will  not  make  a  rule  for  inspecting  and  taking  copies,  until  the  first 
rule  is  made  absolute,  and  a  return  is  made  to  the  mandamus  ;(4)  and  it  has 
been  thought  the  most  convenient  practice,  where  a  rule  nisi  for  a  quo 
warranto  information  has  been  obtained,  not  to  grant  an  inspection  until 
the  information  is  granted. (5) 

Where  no  action  depending. 

If  no  action  is  depending,  the  proper  motion  is  for  a  rule  to  show  cause 
why  a  writ  of  mandamus  should  not  issue,  commanding  the  officer  who 
has  the  custody  of  the  books,  to  permit  the  party  to  inspect  and  take  a 
copy. (6)  The  affidavit,  upon  which  this  motion  is  founded,  ought  to  state 
clearly  the  right  under  which  the  inspection  is  claimed,  and  that  the  in- 
spection has  been  refused,  and  the  reason  for  requiring  the  inspection.(7) 


and  Exeter  Rail.  Co.,  4  Q.  B.  162 ;  R.  v.  Brecknock  and  Abergavenny  Rail.  Co.,  3  A.  &  E.  222  ; 
Ex  parte  Hutt,  7  Dowl.  P.  C.  690.  It  seems  the  necessity  for  having  an  inspection  must  be  shown 
to  the  court.  Gas  Company  v.  Clarke,  1  Bing.  95 ;  R.  v.  Clear,  4  B.  &  C.  899  ;  R.  v.  Merchant 
Tailors'  Company,  2  B.  &  Ad.  115.  See  further  R.  v.  Northleach  and  "Whitney  Roads  (Trustees), 
5  B.  &  Ad.  978,  982;  Birmingham,  Bristol,  Ac,  Rail.  Co.  v.  "White,  1  Q.  B.  282,  286. 

(1)  R.  V.  Shelley,  3  T.  R.  141. 

(2)  Hodges  V.  Atkins,  3  "Wils.  398 ;  S.  C,  2  "W.  Bl.  877. 

(3)  Groenvelt  v.  Burrell,  Carth.  421 ;  S.  C,  1  Ld.  Raym.  253. 

(4)  R.  V.  Surrey  (Justices),  Say.  144. 

(5)  By  Ashurst,  J.,  in  R.  v.  Babb,  3  T.  R.  581.     See,  also,  R.  v.  HoUister,  Rep.  temp.  Hard.  232. 

(6)  Note  355. — In  New  York,  the  relator,  a  bank  director,  in  the  case  of  The  People  v.  Throop 
(12  "Wend.  183,  stated  ante,  note  351),  obtained  a  rule  in  the  first  instance,  that  the  cashier 
submit  the  discount-book  to  his  inspection,  or  show  cause  why  a  mandamus  should  not  issue. 
The  affidavit  upon  which  this  rule  was  obtained,  stated  merely  that  the  relator  was  a  director  in 
the  bank,  and  that  the  cashier  had  refused  to  permit  him  to  inspect  the  discount-book.  Several 
points  of  practice  were  settled  by  the  court  for  such  cases ;  and,  among  others,  that,  on  showing 
cause,  the  relator  holds  the  affirmative.  It  was  also  decided  that,  where  cause  is  shown,  but  not 
satisfactorily,  a  mandamus  will  be  awarded  in  the  first  instance ;  but  the  party  proceeded  against 
will  be  allowed  to  make  up  a  record  pro  forma,  for  the  purpose  of  suing  out  a  writ  of  error. 

(3)  See  the  cases  cited  su^ra,  p.  319,  n.  7. 
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In  a  case  of  this  kind,  -wliere  an  inspection  of  tlie  court  rolls  of  a  manor 
was  applied  for,  the  party  stated  in  his  affidavit  a  prima  facie  title  to  a 
copyhold  of  the  manor,  and  the  Court  of  King's  Bench  held  that,  as  he 
was  clearly  entitled  to  the  copyhold,  unless  it  had  been  conveyed  away  by 
those  under  whom  he  claimed,  he  had  a  right  to  see  whether  any  such 
conveyance  appeared  on  the  rolls  ;  the  court,  therefore,  made  the  rule  ab- 
solute, so  far  as  related  to  the  copyhold  lands,  the  subject  of  the  party's 
claim.(l)  And  it  is  now  a  matter  of  course  to  grant  a  rule  for  the  inspec- 
tion of  the  court  rolls  and  ancient  writings  of  a  manor,  on  the  application 
of  a  tenant,  who  has  been  refused  by  the  lord.  And  by  the  rule  Hillary 
Term,  2  William  IV,  §  102,  "  An  order  upon  the  lord  of  a  manor  to 
allow  the  usual  limited  inspection  of  the  court  rolls,  upon  the  application 
of  a  copyhold  tenant,  may  be  absolute  in  the  first  instance,  upon  an 
affidavit  that  the  copyhold  tenant  has  applied  for  and  been  refused 
inspection." 


CHAPTEE   IV. 

OF  THE   INSPECTION   OF   PRIVATE  WRITINGS. 

A  VERT  useful  jurisdiction  is  exercised  by  the  superior  courts  of  law,  in 
assisting  the  parties  to  a  suit,  by  compelling  the  production  of  writings 
which  relate  to  the  matter  in  dispute.  In  the  earlier  reported  caseSj  the 
principles  which  regulate  this  jurisdiction  are  not  very  clearly  defined. 
Lord  Mansfield  was  disposed  to  compel  the  production  of  all  papers  which 
a  party  could  get  by  a  bill  in  equity  for  a  discovery.(2)  But  courts  of 
law  have  not  generally  exercised  their  authority  to  such  an  extent.(3) 


(1)  E.  T.  Lucas,  10  Bast,  235.     And  see  3  T.  R.  142 ;  R.  v.  Tower,  4  M.  &  S.  162. 

Note  356. — The  court  will  not  grant  an  application,  by  members  of  a  corporate  body,  for  a 
mandamus  to  inspect  tlie  documents  of  a  corporation,  unless  it  be  shown  that  such  inspection  is 
necessary  with  reference  to  some  speoiflo  dispute  or  question  depending,  in  which  the  parties 
applying  are  interested ;  and  the  inspection  will  then  only  be  granted  to  such  extent  as  may  be 
necessary  for  the  particular  occasion.  The  King  v.  "Wardens  of  the  Merchant  Tailors'  Company, 
2  Barnw.  &  Adolph.  115. 

To  ground  an  applioation  for  a  mandamus  to  inspect  books,  quere,  whether  it  is  sufficient  to 
show  that  the  party  entitled  to  inspect  demanded  liberty  to  do  so,  that  his  claim  was  disputed, 
but  inspection  offered  him  as  a  favor,  and  that  he  refused  to  accept  it  otherwise  than  as  a  right. 
Per  Denman,  0.  J.,  in  The  King  v.  Trustees  of  the  Northleach  and  W.  Roads,  5  Bam.  & 
Adolph.  997. 

(2)  See  Barry  v.  Alexander,  4  Doug.  15.    And  see  by  Alderaon,  B.,  14  M.  &  W.  6. 

(3)  See  TwizeU  v.  Allen,  5  M.  &  W.  337  ;  Goodliff  v.  FuUer,  14  Id.  4,  mfra. 

Note  357. — In  England,  a  witness  cannot  in  general  be  compelled,  under  a  sijApcma  dwces 
tecum,  to  produce  hia  title  deeds.  A  similar  doctrine  seems  to  prevail  in  regard  to  the  rule  to 
produce.  Accordingly,  in  an  action  against  the  sheriff  for  a  false  return  of  mulla  lona,  to  a  writ 
■of  fi.  fa.  against  the  goods  of  Lord  Egmont,  the  defence  set  up  was,  that  the  goods  were  the 
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Power  of  compelling  production. 

The  practice  of  compelliDg  a  party  to  produce  an  instrument,  by  -whicli 
he  seeks  to  charge  the  other,  has  probably  grown  up  from  analogy  to  the 
practice  which  required  a  profert  to  be  made  of  all  instruments  under  seal 
stated  in  the  pleadings ;  one  of  the  reasons  for  which  was,  that  it  might 
appear  whether  the  effect  of  the  deed  was  truly  given,  or  whether  the  deed 
was  upon  "condition,  limitation,  or  power  of  revocation,  &c.,  to  the  intent 
that  if  there  be  a  condition,  limitation,  or  power  of  revocation  of  the  deed, 
if  the  deed  be  poll,  or  if  there  wants  a  counterpart  of  the  indenture,  the 
other  party  may  take  advantage  of  the  condition,  limitation,  or  power  of 
revocation."(l) 

The  benefit  derived  from  a  profert  is  obtained  in  other  cases  by  the  ex- 
ercise of  the  equitable  jurisdiction  of  the  court  in  compelling  a  party  to 
produce  documents,  upon  which  a  declaration  or  other  pleading  appears 
to  be  founded.  A  distindion  was  formerly  taken  between  an  express 
statement  of  a  writing  in  the  pleadings,  and  a  statement  of  a  contract  of 


property  of  trustees,  under  two  deeds,  one  of  which  was  read  in  evidence  on  the  trial,  and  the 
execution  of  the  other  admitted,  but  was  not  used.  A  new  trial  having  been  gran  led,  the  plain- 
tiff moved  for  a  rule  allowing  him  to  inspect  both  deeds ;  and  the  court  granted  inspection  of  the 
one  read  in  evidence,  but  refused  it  as  to  the  deed  which  was  withdrawn,  saying,  as  to  the  lat- 
ter, that  it  came  within  the  general  principle  excusing  a  party  from  producmg  his  muniments 
for  the  inspection  of  his  adversary.     Hewitt  v.  Piggott,  1  Bing.  Rep.  400. 

In  the  Court  of  Exchequer,  a  bill  was  filed  by  the  vicar,  against  occupiers,  for  tithes ;  and  the 
plaintiff  moved  that  G.,  one  of  the  defendants,  produce  certain  deeds  and  papers  mentioned  in  Ms 
answer,  for  inspection.  The  motion  was  resisted  by  G.,  on  the  ground  that  several  of  the  docu- 
ments related  and  showed  his  title  as  lay  impropriator,  to  some  of  the  tithes  in  question.  And 
the  court  held,  that  the  plaintiif  was  not  entitled  to  the  production  of  such  of  them  as  related  to 
the  defendant's  title  to  the  tithes.  Shepherd  v.  Lloyd,  2  Tounge  &  Jerv.  490.  The  lord  chief 
baron,  in  this  case,  laid  down  the  doctrine  as  follows:  that  according  to  the  general  practice  of 
the  court,  a  defendant  is  bound  to  produce  all  writings  in  his  custody  relating  to  the  matters  in 
dispute,  though  they  may  in  fact  make  against  him ;  but  there  has  always  been  a,  limiiation  to 
that,  with  respect  to  title  deeds  relating  to  the  inheritance ;  in  regard  to  these,  he  said :  "I  have 
always  understood  that  one  party  is  not  bound  to  give  the  other  an  opportunity  of  examining  his 
title  deeds ;  though,  as  to  this,  there  is  again  a  distinction  where  the  party  has  an  interest  in  the 
deed.  I  am,  therefore,  disposed  to  draw  a  distinction  between  those  which  expressly  relate  to 
the  title  of  G.,  and  those  which  are  collateral  to  his  title.  Id.  An  heir  at  law,  seeking  a  remedy 
against  a  will  or  recovery,  and  showing  a  prima  fade  title,  has  a  right  to  the  production  of  the 
anterior  title,  but  not  to  the  subsequent  title.    Id. 

(Under  recent  statutes,  the  inspection  of  documents  and  writings  in  the  hands  of  the  adverse 
party  may  he  ordered  by  the  court  or  by  a  judge  thereof,  in  the  manner  pointed  out  by  the 
statute.     14  &  15  Viet.  o.  99,  §  6;  and  17  &  18  Vict.  o.  125,  §  60. 

Under  the  New  York  Code,  the  former  action  for  discovery  under  oath,  in  aid  of  the  prosecu- 
tion of  another  action,  is  abolished.  §  389.  And  discretionary  authority  is  given  to  the  court 
before  which  an  action  is  pending,  or  to  a  judge  or  justice  thereof,  to  order  either  party  to  give 
to  the  other  an  inspection  and  copy,  or  permission  to  take  a  copy  of  any  books,  papers  and  docu- 
ments in  his  possession  or  under  his  control,  relating  to  the  merits  of  the  action  or  defence.  §  388. 
But  this  provision  does  not  supersede  the  provisions  of  the  Revised  Statutes  in  relation  to  the 
subject.  Gould  v.  McCarthy,  1  Kernan  R.  575 ;  2  R.  S.  (3d  ed.)  262 ;  2  Sand.  664 ;  14  How. 
Pr.  26 ;  1  Duer,  661.) 

(I)  Layfleld's  Case,  10  Rep.  92  b.     See  also  Steph.  Plead.  483. 
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which  the  writing  is  merely  evidence ;  it  being  held,  that  in  the  former 
case  only  "  the  court,  on  affidavit  of  the  defendant  that  he  had  no  part, 
would  let  him  have  a  copy."(l)  But  this  distinction  has  not  been  observed 
in  modern  practice,  and  the  general  rule  is,  that  the  court  will  compel  a 
party  to  allow  an  inspection  of  written  documents,  on  which  either  an 
action  or  a  defence  is  founded,  if  the  party  applying  for  inspection  have 
the  requisite  interest  in  them. (2)  It  is,  however,  discretionary  with  the 
court  to  make  such  an  order,  and  a  proper  ground  must  be  shown  for  re- 
quiring it. 

Suit  must  be  pending. 

It  seems  that  the  common  law  jurisdiction  of  the  courts  of  law  for  en- 
forcing the  production  of  private  documents  is  given  by  the  pendency  of 
a  suit,  and  by  that  alone ;  there  appears  to  be  no  instance  in  which  a  court 
of  law  has  niade  a  rule  for  the  production  of  such  documents,  except  where 
a  suit  has  been  pending,  and  where  they  have  been  required  for  the  pur- 
pose of  assisting  in  the  inquiry  involved  in  the  suit.(3) 

In  some  instances  the  court,  in  the  exercise  of  its  equitable  jurisdiction, 
will  compel  a  party  to  allow  an  inspection  of  documents  given  in  evidence 
by  him  on  a  former  trial.(4) 

Staying  proceedings. 

In  cases  were  a  court  of  law  has  not  jurisdiction  to  compel  a  party  to 
the  suit  to  produce  a  writing,  it  has  been  held,  that  if  the  inspection  de- 
sired be  of  such  a  nature  as  would  be  obtained  by  a  bill  of  discovery, 
the  court  will  stay  the  proceedings,  on  a  refusal  to  give  inspection,  until 
the  party  applying  for  it  shall  have  had  an  opportunity  of  resorting  to  a 
court  of  equity -,(.'))  or  the  same  object  may  be  obtained  by  injunction  to 
stay  proceedings  at  common  law.(6) 


(1)  Suster  V.  Cowell,  2  Keb.  430 ;  HiU  v.  Aland,  1  Salk.  215. 

(2)  Barry  v.  Alexander,  4  Doug.  15.  And  see  judgment  of  Dallas,  0.  J.,  in  Threlfall  v.  Web- 
ster, 1  Bing.  161. 

Tlie  recent  statutes  of  England,  and  the  Revised  Statutes  and  Code  of  New  York,  assume  that 
the  court  or  judge  to  whom  the  application  is  made  ahall  exercise  a  sound,  a  legal  discretion  in 
ordering  or  refusing  the  inspeotiou  of  books,  papars  and  documents.  1  Duer  R.  660  ;  12  How. 
Pr.  544 ;  Voorhies  Code  l5th  ed.)  527 — 533.  The  order  may  be  granted  at  any  stage  of  the  cause 
(Miller  v.  Mather,  5  How.  Pr.  160) ;  to  enable  a  party  to  plead  (see  rules  of  Supreme  Court) ;  or 
to  prepare  for  trial  (Gelston  v.  Marshall,  6  Id.  398) ;  or  pending  the  trial  (2  Code  Rep.  46).  But 
the  order  is  not  granted  in  the  latter  case  where  the  party  in  possession  of  the  paper  can  be  sub- 
poenaed to  produce  it  and  testify  in  relation  thereto.  Van  Zandt  v.  Cobb,  12  How.  Pr.  544 ;  13 
Id.  541. 

(3)  See  Ex  parte  Partridge,  1  Har.  &,  W.  350. 

(4)  See  Hewitt  v.  Piggott,  1  Bing.  400. 

(5)  Witter  v.  Cazalet,  2  T.  R.  6s3.  See  also  by  Pollock,  C.  B.,  and  Alderson,  B.,  in  Goodliff  v. 
Fuller,  14  M.  &  W.  4,  6,  6. 

(6)  See  Goldschraidt  v.  Meyer,  1  Camp.  559,  and  561,  n. 

In  New  York,  the  courts  are  expressly  authorized  to  order  the  production  of  books,  papers  and 
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To  whom  inspection  may  be  given. 

It  seems  that  the  person  in  whose  favor  an  order  for  inspection  of  docu- 
ments is  made,  must  be  a  party  to  the  suit ;  hut  it  is  not  necessary  that  he 
should  be  one  of  the  parties  executing  the  instrument ;  it  is  sufficient  if 
he  be  identified  in  interest  with  a  party  executing ;  as,  for  example,  if  he 
take  an  estate  by  way  of  remainder.(l)  But  unless  he  is  either  a  party  to 
the  deed,  or  a  party  in  interest,  he  cannot  compel  the  other  party  to  pro- 
duce an  instrument  in  his  possession.(2)  In  one  case(3)  it  was  held,  in  an 
action  against  a  sworn  broker  of  the  city  of  London,  for  negligence  in 
making  a  purchase  for  the  plaintiff,  that  the  plaintiff  was  entitled  to  an 
inspection  of  the  entry  in  the  defendant's  books  of  the  contract  made  on 
his  behalf,  on  the  ground  that  the  defendant  was  the  agent  of  the  parties 
in  making  the  contract  and  the  entries :  it  was  urged  in  argument  in  sup- 
port of  the  rule,  that  it  was  the  duty  of  the  broker  to  make  in  his  books 
entries  of  all  contracts,  and  allow  the  parties  to  inspect  them,  and  that  he 
gave  a  bond  to  do  so  on  his  appointment. 

When  the  instrument  is  the  property  of  both  parties. 

When  the  instrument  sued  upon  is  in  the  hands  of  the  defendant,  if  it. 
has  been  executed  by  the  plaintiff,  or  if  he  is  interested  in  it,  the  court 
will  compel  the  defendant  to  allow  him  to  inspect  and  take  a  copy  of  it. 
The  general  rule  has  been  laid  down  in  the  following  terms :  "  Inspection 
of  documents  in  the  custody  of  an  adverse  party  is  only  permitted  when 
they  are  to  some  extent  the  property  of  both  parties,  as  in  the  case  of  an 
agreement,  of  which  there  is  but  one  copy ;  then  the  party  who  holds  it, 
holds  it  as  trustee  for  the  other."(4:)  In  the  case  of  Blakey  v.  Porter,(5)  an 
action  was  brought  upon  a  covenant  in  an  indenture  of  assignment,  which 
was  in  the  hands  of  the  defendant,  and  of  which  there  was  no  counterpart, 
and  the  Court  of  Common  Pleas  made  a  rule  absolute,  to  compel  the  de- 
fendant to  allow  the  plaintiff  to  read  it,  and  take  a  copy  at  his  own  expense. 
Mansfield,  C.  J.,  said,  the  necessary  consequence  of  the  parties  being  con- 
tent to  execute  one  part  only  of  an  indenture,  was  ' '  that  the  party  who 
has  the  custody  undertakes  to  produce  the  deed  when  wanted  for  the  use 
of  both;"  and  Heath,  J.,  assimilated  the  case  to  that  of  inspection  of  court 


documents,  and  the  principles  and  practice  of  the  Court  of  Chancery  are  made  applicable  in  all 
cases.     2  R.  S.  (3d  ed.)  262. 

(1)  By  Heath,  J.,  in  Bateman  v.  Phillips,  4  Taunt.  161.  In  Brown  v.  Eose  (6  Id.  283),  the 
decision  of  the  court  was  not  on  this  point,  but  founded  on  their  discretionary  power  to  grant  or 
refuse  an  application  of  this  nature. 

(2)  Lawrence  v.  Hooker,  5  Bing.  6.     See  Brown  v.  Rose,  ut  supra. 

(3)  Browning  v.  Aylwin,  7  B.  &  C.  204. 

(4)  By  Tindal,  C.  J.,  in  Jeasel  v.  Milliagen,  1  Moo.  &  S.  606.  See  also  Pickering  v.  Noyes,  1 
B.  &  C.  262  I  Ratcliffe  v.  Bleasby,  3  Bing.  160  ;  Portmore  (Lord)  v.  Goring,  4  Bing.  152  ;  Bundle 
V.  Beaumont,  Id.  531 ;  Cocks  v.  Nash,  9  Bing.  123  ;  Arundel  (Mayor)  v.  Holmes,  8  Dowl.  P.  C. 
119  ;  Shaw  v.  Holmes,  3  C.  B.  592. 

(5)  1  Taunt.  386. 
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rolls  by  a  copy  holder.  It  has  been  held  also,  that  it  makes  no  differenc3 
in  the  application  of  this  rule,  that  the  object  of  the  party  applying  foi 
inspection  is  to  discover  some  defect  in  the  deed.(l) 

In  the  case  of  Blogg  v.  Kent,(2)  in  an  action  on  an  agreement,  the  de- 
fendant pleaded  that  there  was  no  agreement  in  writing  as  required  by  the 
Statute  of  Frauds ;  and  the  plaintiff  having  replied  that  there  was  such  a 
writing,  it  was  held  that  the  defendant  was  entitled  to  an  inspection. 
Tindal,  C.  J.,  said,  "  The  replication  virtually  inserts  in  the  declaration  an 
averment  of  an  agreement  in  writing.  It  appears  that  one  party  only  has 
a  copy ;  and  it  comes  round  to  the  ordinary  case,  that  where  there  is  only 
one  copy  of  the  contract  in  dispute  between  the  parties,  the  party  who 
holds  it  is  a  trustee  for  the  production  of  it  to  the  other  party." 

In  cases  where  the  instrument  is  not  the  direct  foundation  of  the  action 
or  defence,  but  is  merely  matter  of  evidence  to  be  used  at  the  trial,  the 
rule  compelling  inspection  seems  to  be  the  same.    Where  there  is  but  one 


(1)  King  V.  King,  4  Taunt  666. 

Note  358. — Where  a  party  was  agent  of  vendor  and  vendee  in  the  sale  and  purchase  of  an 
estate,  and  afterwards  became  the  sole  agent  of  the  vendee,  to  whom  an  abstract  of  the  title 
deeds  was  delivered,  but  who  afterwards  refused  to  complete  his  purchase,  and  retained  the  ab- 
stract in  his  hands,  the  court  compelled  the  defendant  and  his  agent  to  deliver  it  up  to  the  plain- 
tiff, after  action  brought  to  recover  the  purchase  money  of  the  estate.  Langslow  v.  Cox,  1  Chit. 
Eep.  98. 

The  docrine  in  the  text,  that  where  there  is  only  one  copy  of  the  agreement,  the  party  holding  it  is 
trustee  for  the  other,  was  lately  recognized  in  Blogg  v.  Kent  (6  Bing.  614),  and  the  production  of 
a  written  memorandum  was  there  ordered  for  the  inspection  of  the  opposite  party.  See  also  per 
Tindal,  C.  J.,  Jessel  v.  Millingen,  1  Moore  <fc  Scott,  605 ;  Alexander  v.  Alexander,  1  Ale.  & 
Nap.  109;  i^eid  v.  Coleman,  1  Orom.  &  M.  456;  S.  C,  2  Dowl.  P.  C.  163  ;  Anonymous,  2  Chit- 
Eep.  230. 

If  a  paper,  c.  g.  an  annuity  deed,  has  been  placed  in  the  hands  of  a  third  person  for  the  benefit 
of  two,  and  one  gets  possession  of  it,  he  will  be  compelled  to  produce  it  for  the  inspection  of  the 
other.     Devenoge  v.  Boveric,  8  Bing.  1 ;  S.  C,  1  Moore  &  Scott,  29. 

In  general,  one  who  is  not  a  party  to  the  suit,  though  he  hold  the  paper  as  a  trustee  or  agent, 
will  not  be  compelled  by  rule  to  produce  it ;  for  he  should  be  compelled  (if  at  all)  by  svbpoma 
duces  tecum.  Cocks  v.  Nash,  9  Bing.  723;  S.  C,  3  Moore  &,  Scott,  164.  See  also  Davies  v. 
Brown,  9  Moore,  Y78,  784;  S.  C,  1  Mann.  &  Ryl.  571,  u.  6.  But  where  the  object  of  the  dis- 
covery asked  for  is  to  enable  the  plaintiff  to  declare,  the  rule  is  different.  Accordingly,  in  an 
action  on  a  deed,  the  plaintiff  having  had  the  same  taken  from  him  under  a  warrant  for  felony, 
the  court,  on  afiSdavit  of  demand  upon  the  magistrate  and  constable,  directed  them  to  give  him  a 
copy  to  declare  on,  and  to  produce  the  originals  at  the  trial,  the  plaintiff  undertaking  to  pay  the 
expense.     Harris  v.  Aldrit,  2  Ohitty's  Rep.  229. 

The  court  wUl,  in  many  cases,  order  a  paper  to  be  deposited,  where  a  question  is  raised  upon 
the  genuineness  of  the  handwriting.  Thus,  an  iadiotment  being  found  for  sending  a  threatening 
letter,  the  court,  on  motion  of  the  defendant,  ordered  it  to  be  immediately  deposited  with  the  clerk, 
that  the  defendant's  witness  might  inspect  it.  Rex  v.  Harris,  6  Carr.  &,  Payne,  105.  In  a  suit 
on  a  bill  of  exchange,  the  court  ordered  the  bill  to  be  lodged  with  the  officer,  for  the  personal 
inspection  of  the  defendant,  when  it  appeared  from  his  afBdavit,  that  the  cause  of  his  refusal  to 
pay,  as  acceptor,  was  a  reasonable  suspicion  of  the  acceptance  having  been  forged.  Riohey  v. 
Ellis,  1  Ale.  &  Nap.  109. 

(2)  6  Bing.  614. 
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instrument  between  the  parties,(l)  the  court  will  compel  the  party  in 
whose  possession  it  is,  to  produce  it  for  the  inspection  of  the  other.(2) 

Party  must  hold  as  trustee. 

It  has  been  above  stated,  as  the  foundation  of  the  right  to  inspect  an 
instrument,  that  the  party  in  whose  custody  it  is  must  be  trustee,  so  far  as 
the  production  of  the  instrument  is  concerned,  for  the  other  party.  It 
seems  that  he  must  have  received  the  custody  under  that  implied  trust  uh 
initio — as,  where  it  appears  that  only  one  instrument  was  executed.  There 
is  no  case  in  which  a  rule  has  been  made  to  compel  a  party  holding  the 
counterpart  of  an  instrument  to  allow  an  inspection,  because  the  other  part 
has  been  lost  or  is  inaccessible.(3)  In  an  action  of  covenant  on  a  charter 
party ,(4)  it  appeared  that  two  parts  of  the  deed  had  been  executed,  but 
the  plaintiff's  part  had  been  lost  at  sea  in  a  vessel  which  foundered  \  and 
on  this  ground  a  rule  was  obtained  to  compel  the  defendant  to  allow  the 
plaintiff  to  inspect  and  take  a  copy  of  his  part ;  the  rule  was  afterwards 
discharged,  and  Gibbs,  C.  J.,  said,  the  case  did  not  come  within  the  rule, 
the  defendant  not  being  a  trustee  as  to  his  possession  of  the  deed. 

Though  the  party  seeking  the  inspection  is  not  a  party  to  the  document 


(1)  See  Morrow  v.  Saundera,  1  B  &  B.  318 ;  Portmore  (Lord)  v.  Goring,  id  supra ;  GrifBii  t. 
Smythe,  8  Dowl.  P.  C.  490. 

(2)  Goater  v.  Nunnely,  2  Stra.  1130 ;  Graoewood  v. ,  Barnes,  439 ;  Bateman  v.  Phillips, 

4  Taunt.  151;  Gigner  t.  Bayley,  5  B.  Moore,  11;  Devenoge  y.  Bouverie,  8  Bing  1 ;  Reid  v- 
Coleman,  2  C.  &  M.  456 ;  R.  v.  Winkles,  M'Clel.  &  T.  33 ;  'Whitbourne  v.  Pettifer,  4  M.  & Se.  182; 
Chamock  v.  Lunoley,  5  Seott,  438 ;  Jones  v.  Palmer,  4  Dowl.  P.  C.  441 ;  Doe  d.  Morris  v.  Roe,  1 
M.  &  W.  201. 

(3)  Note  359. — But  see  Wallis  v.  Murray,  4  Cowan's  Rep.  399,  stated  post,  note  364. 

The  court  refused  to  compel  the  defendant  to  give  the  plaintiff  a  copy  of  a  lease  in  his  posses- 
sion on  which  covenant  had  been  brought,  upon  afBdavit  that  no  counterpart  of  the  lease  was  in 
the  possession  or  power  of  the  plaintiff,  and  that  the  attorney  who  drew  the  lease  and  counter- 
part had  absconded.  Best,  C.  J.,  said :  "  The  short  ground  on  which  we  decide  is,  that  the 
plaintiff  has  not  shown  that  tlie  counterpart  is  not  in  existence."  Park,  J^  referred  to  the  case 
of  Street  v.  Brown,  cited  in  the  text,  as  showing  that,  in  such  cases,  the  party  holding  the  paper 
does  not  hold  it  as  trustee  for  the  other.  Per  Gaselee,  J. :  "The  apphoation  should  have  beei» 
for  a  copy  only."    Portmore  v.  Goring,  12  Moore,  363  ;  S.  C,  4  Bing.  152. 

(4)  Street  v.  Brown,  6  Taunt.  302 ;  Woodcock  v.  Worthington,  2  Y.  k  J.  4.  See  also  Port- 
more  (Lord)  v.  Goring,  4  Bing.  152.  But  see  Travis  v.  Collins,  2  C.  &  J.  625;  Neale  v.  Swind, 
Id.  218,  Mj/ro,  p.  331,  as  to  compelling  production  of  a  copy  to  be  stamped. 

Note  360. — But  in  an  action  on  a  charter  party  against  the  charterer,  the  court  refused  to 
compel  the  plaintiff  to  allow  the  defendant  the  inspection  of  the  ship's  log-book.  Rundle  v. 
Beaumont,  4  Bing.  537 ;  S.  C,  1  Moore  &  Payne,  396. 

In  an  action  by  plaintiffs,  sliip-owners,  against  the  defendant,  their  broker,  the  court  refused  to 
compel  the  defendant  to  give  a  copy  of  a  letter  which  he  had  received,  touching  an  adventure  in 
which  the  ship  was  to  have  been  employed,  the  parties  not  having  a  common  interest  in  the 
paper.  Rowe  v.  Howdeu,  4  Bing.  539,  n.  And  see  RatcUffe  v.  Bleasly,  3  Bing.  148 ;  Gigner  v. 
Bayley,  5  Moore,  11;  Portmore  v.  Goring,  4  Bing.  152. 

In  Connecticut,  the  court  refused  to  compel  the  assured  to  produce  his  instruQtions  to  the 
master  of  the  vessel,  and  also  the  clearance  and  other  papers,  in  order  that  they  might  be 
inspected  by  the  opposite  party,  the  insurer.    Sage  v.  The  Middleton  Ins.  Co.,  5  Day's  Rep.  409- 
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itself,  yet  if  betas  a  direct  legal  interest  tbereia,  lie  will  nevertlieless  be  en- 
titled to  the  inspection. (1)  But  in  the  absence  of  any  such  interest,  the 
court  will  not  interfere  on  his  behalf. 

Thus,  the  plaintiff  and  defendant  being  about  to  enter  into  partnership 
together,  a  draft  of  an  agreement  was  prepared  by  the  defendant's  attor- 
ney, which,  having  been  perused  and  approved  of  by  the  plaintiff's  attor- 
ney, was  engrossed,  and  executed  by  the  defendant,  but  was  not  executed 
by  the  plaintiff.  The  plaintiff  afterwards  brought  an  action  for  a  breach 
of  the  agreement  for  the  partnership,  and  applied  for  leave  to  inspect  and 
copy  the  draft  and  deed.  The  court  refused  the  application  as  to  the  deed, 
on  the  ground  that  the  plaintiff,  not  having  executed,  had  no  interest  in 
it ;  they  allowed  it,  however,  as  to  the  draft,  the  plaintiff  having  an  inte- 
rest in  that,  and  the  defendant  holding  it  as  a  trustee  for  him.(2)  So,  in 
an  action  by  the  owners  of  a  ship  against  a  broker  employed  by  them  to 
procure  a  cargo,(3)  the  court  refused  to  give  the  plaintiffs  leave  to  inspect 
and  take  a  copy  of  a  letter  received  by  the  defendant  from  a  correspond- 
ent abroad,  as  far  as  it  related  to  the  plaintiff's  ship,  although  the  defend- 
ant acted  as  such  broker  at  the  time.  In  like  manner,  in  an  action  against 
the  proprietors  of  a  newspaper,  for  the  breach  of  a  contract  to  employ  the 
plaintiff  as  sub-editor, (4)  the  defendants  justified  the  dismissal  of  the  plain- 
tiff on  the  ground  of  his  having,  from  improper  motives,  lent  himself  to 
the  insertion  of  a  garbled  report  of  proceedings  in  a  court  of  justice ;  the 
Court  of  Common  Pleas  refused  to  allow  the  plaintiff  to  inspect  and  take 
copies  of  the  original  report  and  of  the  alleged  garbled  statement,  as  he 
had  no  recognized  legal  interest  therein.  Upon  the  same  principle,  in  an 
action  by  a  shipowner  against  the  owners  of  goods  for  their  proportion  of 
a  general  average  loss,(6)  the  Court  of  Exchequer  refused  to  make  an  order 
for  the  defendants  to  inspect  and  take  copies  of  the  protest,  and  other 
usual  documents  in  which  the  general  average  was  claimed. 

Instrument  in  the  haada  of  one  who  received  it  from  a  party. 

In  general  the  court  will  not  interfere  to  compel  a  person,  not  being  a 
party  to  the  suit,  to  produce  documents  for  inspection  ;(6)  but  there  is  an 
exception  to  this  rule,  if  he  has  obtained  possession  from  a  party  to  the 
suit.  In  that  case,  if  it  appear  that  there  was  but  one  instrument  between 
the  parties,  the  person  obtaining  possession  of  it  from  one  of  the  parties 
must  be  considered  as  holdmg  it  under  notice,  that  he  had  it  in  trust  to 


(1)  By  Wilde,  C.  J.,  in  Powell  v.  Bradbury,  4  0.  B.  542 

(2)  Ratoliffe  v.  Bleasby,  3  Bing.  148. 

(3)  Eowe  V.  Howden,  4  Bing.  539,  n. ;  S.  C,  1  Moo.  &  P.  334. 

(4)  Powell  V.  Bradbury,  4  C.  B.  541. 
(6)  TwizeU  v.  AUen,  5  M.  &  W.  33T. 

(6)  E.  r.  Worsenham,  1  Ld.  Eaym.  505 ;  Cooks  v.  Nash,  9  Bing.  521. 
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produce  it  to  the  other  party.(l)  Thus,  in  an  action  of  ejectment,(2) 
where  it  appeared  that  the  lessee  of  the  premises  in  question  had  mort- 
gaged his  interest  in  them,  and  deposited  the  indenture  of  demise  with 
the  mortgagee,  the  Court  of  Exchequer  made  a  rule  absolute  to  compel 
the  mortgagee  to  allow  the  lessor  of  the  plaintiff  to  take  a  copy  of  the 
lease. 

Independent  possession  by  third  party. 

But  where  a  third  person  is  in  possession  of  an  instrument  by  a  title 
paramount  to  that  of  the  parties  to  the  suit,  it  seems  that  the  court  would 
not  compel  him  to  produce  it.(3) 

"Where  an  order  had  been  made  for  the  production  of  a  document,  or  in 
default  thereof  for  a  copy  of  the  document,  which  it  was  admitted  the  de- 
fendant possessed  ;  and  afterwards  a  rule  was  obtained  to  set  aside  that 
order,  on  the  defendant's  affidavit,  stating  that  the  original  agreement  had 
never  been  stamped,  and  that  it  had  been  lost  or  burned  when  he  changed 
his  residence ;  and  on  the  other  side,  it  appeared  by  affidavit  that  the  plain- 
tiff intended  to  have  had  it  stamped  within  the  time  allowed  by  law,  and 
that  it  had  been  deposited  in  the  hands  of  a  mutual  friend  of  the  plaintiff 
and  the  defendant,  from  whom  the  defendant  had  surreptitiously  obtained 
it,  and  that  it  had  been  recently  seen  in  his  possession  ;  the  court  made 
the  rule  absolute,  ordering  the  defendant  to  produce  the  agreement  if  he 
had  it,  or,  if  he  had  it  not,  to  produce  the  copy  to  be  stamped  ;  and  the 
copy  having  been  accordingly  produced  by  the  defendant,  the  court  or- 
dered, that  if  the  plaintiff  should  produce  at  the  trial  the  copy  of  the 
agreement  duly  stamped,  the  defendant  should  not  be  permitted  to  pro- 
duce the  original  agreement.(4) 

Power  to  grant  inspection  discretionary. 

Though  the  case  in  which  inspection  is  sought  be  clearly  one  in  which 
the  party  in  possession  of  the  instrument  holds  it  in  trust  to  produce  it  for 
the  other  party,  it  seems  to  be  discretionary  with  the  court  to  compel  him 
to  produce  it. (5)    And  in  one  case(6)  it  was  said,  that  a  judge  in  making 


(1)  See  Signer  v.  Bayly,  5  B.  Moore,  *l\ ;  Morrow  v.  Saunders  3,  Id.  6tl ;  Steadman  v.  Arden, 
15  M.  &  W.  587  :  Lee  v.  Barlow,  17  L.  J.,  Exch.  105. 

(2)  Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207.    And  see  Harris  v.  Aldrit,  2  Cliit.  R.  229. 

(3)  See  Pickering  v.  Noyes,  1  B.  &  B.  262 ;  Doe  d.  Morris  v.  Roe,  ut  sypra. 

(4)  Bousfield  v.  Godfrey,  5  Bing.  420. 

(5)  Brown  t.  Rose,  6  Taunt.  283  ;  Beale  y.  Bird,  2  D.  &  R.  419.  It  is  laid  down  in  the  mar- 
ginal note  to  Reid  v.  Coleman  (2  C.  &  M.  456),  that  in  cases  within  the  rule,  there  being  only  one 
instrument,  the  party  in  possession  of  it  has  no  right  to  impose  terms  as  a  condition  for  allowing 
it  to  be  inspected.  That  case,  however,  decided  only  that  he  had  no  right  to  the  terms  which 
he  sought  to  impose,  but  not  that  the  court  could  not  impose  terms  as  a  condition  of  the  exercise 
of  their  jurisdiction. 

(6)  By  Park,  J.,  in  Price  v.  Boultby,  1  0.  &  P.  466.  And  see  Bousfleld  v.  Godfrey,  5  Bing. 
420;  Dawson  v.  Maodonald,  2  M.  &  W.  26.    But  sea  Travis  v.  Collins,  2  0.  &  J.  627. 
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an  order  for  the  production  of  an  instrument,  will,  in  general,  make  it  a 
part  of  the  order,  and  a  condition  of  granting  it,  that  the  applicant  shall 
undertake  not  to  make  an  objection  as  to  the  insufficiency  of  a  stamp. 

The  rule  applies  equally  to  the  case  of  a  defendant  as  to  that  of  a  plain- 
tiff; and  the  courts  will,  under  the  limits  before  mentioned,  compel  a 
plaintiff  to  produce  a  document  for  the  defendant's  inspection,  for  the  pur- 
pose of  assisting  him  to  plead  a  particular  plea.(l)  But  they  will  not  com- 
pel a  plaintiff,  who  brings  an  action  upon  an  agreement,  to  deliver  a  copy 
of  the  agreement  to  the  defendant,  to  enable  him  to  plead  in  abatement, 
that  it  was  signed  by  others  as  well  as  himself.(2)  Great  injustice  might 
be  done  if  this  were  allowed.  It  would  enable  the  defendant  to  interpose 
vexatious  delay,  and  perhaps  might  defeat  the  plaintiff's  claim.  Nor  will 
they  compel  inspection  merely  to  enable  the  defendant  to  fish  out  a  defence 
to  the  action.(3)  And  in  a  late  case(4)  where  an  action  was  brought  for  a 
breach  of  promise  of  marriage  by  a  female  plaintiff,  the  Court  of  Ex- 
chequer refused  the  defendant  a  rule  to  inspect  letters  written  by  the  plain- 
tiff to  him,  which  he  alleged  contained  a  release  of  his  promise,  and 
which,  after  the  breaking  off  of  the  proposed  marriage,  he  had  returned  to 
the  plaintiff,  upon  an  understanding  that  all  the  letters  of  both  should  be 
mutually  returned ;  but  which  she  had  not  complied  with  on  her  part. 
It  was  remarked  by  Parke,  B.,  that  this  was  not  a  case  where  an  instru- 
ment was  held  by  one  of  the  parties,  as  a  trustee  for  the  other:  and 
Pollock,  C.  B.,  suggested  that  the  defendant  might,  perhaps,  apply  to  post- 
pone the  trial  (with  a  view  of  filing  a  bill  of  discovery)  unless  the  plaintiflf 
consented  to  produce  the  letters. 

Inspection,  which  would  lay  open  the  defence,  refused. 

In  an  action  upon  an  agreement,(5)  the  defendant's  attorney  having 
stated  that  he  had  a  document  in  his  possession,  signed  by  the  plaintiff, 
which  was  a  complete  answer  to  the  action,  the  plaintiff  made  an  affidavit, 
that  if  such  a  document  existed,  it  must  be  a  forgery,  and  applied  for  an 
inspection  and  a  copy  of  the  document ;  the  court  tefused  the  application. 
To  grant  an  inspection  in  such  a  case  would  be  to  compel  the  defendant 
to  disclose  the  nature  of  his  defence  to  the  action.     "  If  the  fact  is  as  the 


(1)  See  by  Coleridge,  J.,  in  Birmingham,  Bristol,  &c.  Rail.  Co.  v.  White,  1  Q.  B.  286. 

(2)  Beal  v.  Bird,  2  D.  &  R.  419. 

(3)  Birmingham,  Bristol,  &o.  Rail.  Co.  v.  White,  ui  supra.  In  Wood  v.  Morewood  (2  Sc.  IT.  R. 
204;  9  Dowl.  P.  C.  44),  the  court  refused  to  compel  the  defendant  to  permit  the  plaintiff  to 
inspect  and  take  a  copy  of  a  deed,  for  the  purpose  of  enabling  him  to  show  cause  against  a  rule 
for  a  new  trial.  See  Cocker  v.  Shuttleworth,  9  Dowl.  P.  C.  321,  as  to  annexing  a  condition  for 
the  production  of  a  document,  alleged  to  have  been  improperly  obtained  by  defendant's  attorney, 
to  the  peremptory  undertaking  given  by  the  plaintiff  on  discharging  a  rule  for  judgnlieilt  as  in 
case  of  a  nonsuit. 

(4)  Goodliff  T.  Fuller,  14  M.  &  W.  4. 

(5)  Jeasel  v.  Millingen,  1  M.  &  Sc.  605.    And  see  Sittith  v.  "Winter,  3  M.  &  W.  309. 
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plaintiff  swears,"  said  Tindal,  C.  J.,  "thea  there  is  no  document  in  ex- 
istence bearing  his  signature ;  and  if  such  document  does  exist,  he  ought 
to  be  aware  of  it." 

Applications  for  inspection  have  in  several  cases  been  made,  on  a  sug- 
gestion that  the  instrument  is  a  forgery  :  and  formerly  it  was  the  practice 
of  the  courts  to  refuse  to  interfere  in  such  cases.  Thus,  where  an  action 
was  brought  on  a  bond  of  the  defendant's  testator,(l)  the  defendant,  after 
obtaining  oyer,  pleaded  non  est  factum,  and  then  moved  for  a  rule  calling 
on  the  plaintiff  to  allow  an  inspection  of  the  bond  by  an  ofScer  of  the 
stamp  duties,  suggesting  that  it  was  a  forgery  ;  but  the  court  refused  it,  on 
the  ground  that  it  would  be  much  too  strong  a  measure  to  order  the  plain- 
tiff to  produce  an  instrument  which  might  be  the  means  of  convicting  him 
of  a  capital  felony.  The  court  further  said,  that  as  the  defendant  had 
pleaded  non  est  factum,  the  plaintiff  would  be  obliged  to  produce  the  bond, 
if  he  meant  to  proceed  in  his  action  ;  but  as  he  might  think  better  of  it, 
the  court  would  not  put  his  life  in  danger,  by  the  exercise  of  its  authority. 
So  in  an  action  on  a  bill  of  exchange, (2)  the  court  refused  to  compel  the 
plaintiff  to  deposit  the  bill  in  the  hands  of  the  prothonotary  for  inspection 
by  the  defendant,  that  he  might  see  whether  it  was  a  forgery  ;  the  ground 
on  which  the  application  was  refused,  seems  to  have  been,  that  the  reason 
alleged  for  the  necessity  of  inspection  would  be  matter  of  defence  at  the 
trial. 

Modern  rule. 

But  in  more  recent  cases  a  different  doctrine  has  prevailed.  Thus  in 
"Woolmer  v.  Devereux,(3)  where  a  judge  at  chambers  had  made  an  order 
on  the  plaintiffs  to  permit  the  defendant  to  inspect  and  take  a  copy  of  a 
promissory  note,  on  which  the  action  was  brought,  and  the  Court  of  Com- 
mon Pleas  refused  to  set  it  aside  (on  the  ground  that  it  was  a  matter 
entirely  in  the  discretion  of  the  judge),  although  the  order  was  not  made 
on  an  affidavit  stating  any  special  ground  for  such  inspection,  Tindal,  C.  J., 
said:  "There  is  no  doubt  that  a  judge  has  authority  to  make  such  an 
order,  if  circumstances  call  for  it ;  as,  where  there  is  a  suggestion  that  the 
instrument  is  a  forgery,  or  that  it  was  altered  since  it  was  signed,  or  the 
party  swears  that  he  has  no  recollection  of  ever  having  executed  such  a 
document."  But  the  court  will  not  in  general  compel  the  party  who  has 
possession  of  the  document,  to  lodge  it  with  the  master  of  the  court ;  but 
merely  to  permit  the  other  party  and  his  witnesses  to  inspect  it.(4:) 

It  appears,  in  general,  whenever  a  party  would  be  compelled  to  allow 


(1)  Bhetwind  v.  MameU,  1  B.  &  P.  211. 

(2)  Hildyard  v.  Smith,  1  Bing.  451. 

(3)  2  M.  &  G.  158.    See,  also,  Riohey  v.  Ellis,  Alo.  &  Nap.  Ir.  Rep.  Ill ;  Thomas  v.  Dunn,  6 
M.  &  G.  214. 

(4)  Thomas  y.  Dunn,  6  JI.  A.  G.  214.    But  see  Cliuton  v.  Peabody,  1  Id.  399. 
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an  inspection  of  a  document,  he  may  be  called  upon  to  produce  it,  for  the 
purpose  of  its  being  stamped,  so  that  it  may  become  admissible  in  evidence 
at  the  trial ;  and  even  in.  some  cases,  where  the  party  holding  an  instru- 
ment would  not  be  bound  to  allow  an  inspection,  he  may  yet  be  com- 
pelled to  allow  the  other  party  to  have  it  stamped.(l)  Thus,  in  a  case(2) 
where  tliere  had  been  originally  two  parts  of  a  document  (the  destruction 
of  one  of  which  would  not  be  a  sufiicient  ground  for  calling  upon  the 
party  possessed  of  the  other  part  to  allow  an  inspection),(3)  the  court,  to 
prevent  the  failure  of  justice  which  would  occur  by  the  exclusion  of  all 
evidence  upon  the  production  of  the  unstamped  instrument,  determined 
that  the  party  having  the  counterpart  might  be  compelled  to  produce  it  at 
the  Stamp  Office ;  a  production  for  that  purpose  was  considered  distin- 
guishable from  a  production  for  inspection.  In  like  manner,  where  the 
defendants  had  contracted  with  the  plaintiff  for  the  manufacture  of  certain 
steam  engines,  it  was  held(4)  that  the  plaintiff  had  a  right  to  the  produc- 
tion of  a  letter,  written  by  a  third  party  to  the  defendants,  containing 
evidence  of  a  contract  to  manufacture  the  engines,  for  the  purpose  of 
having  it  stamped. 

But  where  two  defendants  were  sued  as  partners,  the  court  would  not, 
at  the  instigation  of  the  plaintiff,  compel  a  third  person,  who  had  posses- 
sion of  the  partnership  agreement,  to  produce  it  for  the  purpose  of  being 
stamped,  as  such  person  held  the  agreement  for  the  benefit  of  the  defend- 
ants, and  did  not  hold  it  in  any  way  for  the  plaintiff.(5) 


(1)  See  Bateman  v.  Phillipa,  4  Taunt.  161 ;  Travis  v.  Collins,  2  C.  &  J.  625. 

Note  361. — ^But  the  court  wiU  not  compel  the  production,  in  order  to  be  stamped,  of  a  paper 
affecting  the  rights  of  a  third  person,  not  a  party.    Lawrence  v.  Hooker,  2  Moore  &,  Payne,  9. 

(2)  Neale  v.  Swind,  2  C.  &  J.  278. 

(3)  Supra,  p.  326. 

Note  362. — Where  a  plaintiff  had  surreptitiously  obtained  from  his  adversary  a  paper  (viz:  a 
bill  of  items  of  an  account),  necessary  as  evidence  for  the  latter,  the  court  stayed  the  proceedings 
in  the  suit  till  the  plaintiff  should  give  a  copy  to  the  satisfaction  of  the  prothonotary,  and  ordered 
that  the  copy  should  be  evidence.    Edginton  v.  Nixon,  2  Bing.  N.  C.  316. 

Property  and  books  of  account  having  been  seized  under  an  immediate  extent  in  chiei;  issued 
against  a  collector  of  taxes  and  his  partner  in  trade  for  a  debt  due  to  the  crown,  and  a  claim 
entered  by  the  assignees  of  the  defendants,  who  had  become  bankrupts ;  held,  that  the  assignees 
were  entitled  to  an  inspection  and  copies  of  the  books,  previous  to  the  trial  of  the  issue  between 
them  and  the  crown.    Eex  v.  Winkles,  M'Clel.  &  Y.  33. 

And  it  seems  that,  in  a  suit  by  a  corporation  against  their  agents,  alleging  the  making  of  false 
entries  in  the  corporation-books,  the  court  will  make  an  order  on  the  corporation  to  allow  an 
inspection  of  their  books ;  but  not  without  an  aflSdavit  showing  that  the  inspection  is  necessary. 
Imperial  Gas  Company  v.  Clarke,  7  Bing.  95. 

A  new  trial  having  been  granted,  the  court  allowed  the  plaintiff  to  have  inspection  of  a  deed^ 
read  in  evidence  by  the  defendant  on  the  first  trial,  though  the  former  was  no  party  to  it. 
Hewitt  V.  Piggott,  7  Bing.  400. 

(4)  Hall  V.  Bainbridge,  14  L.  X,  Q.  B.,  B.  C.  289. 

(5)  Dyke  v.  Brewer,  2  C.  &  K.  828. 
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Inspection  directed  by  statute. 

There  are  some  cases  in  -which  facility  is  given  for  the  inspection  of 
private  documents  by  the  express  enactments  of  statutes.  The  stat.  19 
Geo.  II,  c.  37,  §  6,  enacts : — "  That  in  all  actions  or  suits  brought  or  com- 
menced by  the  assured  upon  any  policy  of  assurance,  the  plaintiff  in  such 
action  or  suit,  or  his  attorney  or  agent,  shall,  within  fifteen  days  after  he 
or  they  shall  be  required  to  do  so  in  writing  by  the  defendant  or  his 
attorney  or  agent,  declare  in  writing  what  sum  or  sums  he  had  assured  or 
caused  to  be  assured  in  the  whole,  or  what  sums  he  has  borrowed  at 
respondentia  or  bottomree  for  the  voyage  or  any  part  of  the  voyage."  And 
it  has  been  laid  down,  that  "  in  actions  of  this  nature  a  judge  at  chambers 
will  make  an  order  for  the  assured  to  produce  to  the  underwriters,  upon 
affidavit,  all  papers  in  possession  of  the  former,  relative  to  the  matter."(l) 


(1)  Goldsehmidt  v.  Marryat,  1  Campb.  562,  cit.  Tidd  Pr.  591  {9th  ed.)  See,  also,  Clifford  v. 
Taylor,  1  Taunt.  167. 

Note  363. — The  following  cases  will  serve  stUl  further  to  illustrate  the  principles  and  practice 
of  the  English  courts,  in  respect  to  documental  discovery. 

The  plaintiff  and  defendant  had  signed  an  agreement  on  unstamped  paper,  which  was  given  to 
a  third  person  to  hold  for  all  parties.  The  defendant  requested  the  loan  of  it  to  take  »  copy, 
which  was  granted ;  and  in  twenty-one  days  from  the  execution,  the  plaintiff  desired  the  defend- 
ant to  give  it  to  him  to  get  it  stamped,  which  he  refused  to  do,  nor  did  he  return  it  to  the  trustee ; 
on  being  afterwards  required  to  produce  it,  he  swore  it  was  either  lost  or  destroyed ;  but  his  at- 
torney admitted  he  had  a  copy.  The  court  ordered  the  latter  to  produce  the  copy,  and  directed 
that  if  it  were  given  in  evidence,  duly  stamped,  the  defendant  should  be  precluded  from  produc- 
ing the  original  to  defeat  it.     Bousfield  v.  Godfrey,  2  Moore  &  Payne,  H1\. 

The  judge,  granting  an  order  to  deliver  to  the  defendant,  a  copy  of  a  paper  sued  upon,  will 
generally  make  it  a  part  of  the  order  that  the  defendant  shall,  make  no  objection  to  the  stamp. 
Price  V.  Boultby,  1  Garr.  &  Payne,  466.  And  if  the  equity  of  the  case  require  it,  the  court  will 
confine  their  order  for  inspection  to  particular  parts  of  a  deed.  Ramsbottam  v.  Cooper,  2  Chitty'a 
Rep.  231. 

The  grounds  of  the  application  for  a  discovery  must  be  fully  stated  and  explained  in  the  affi- 
davits upon  which  the  motion  is  founded.  Rundle  v.  Beaumont,  1  Moore  &  Payne,  396  ;  S.  C, 
4  Bing.  537.  It  is  not  enough  for  the  party  to  swear,  in  general  terms,  that  the  production  is 
necessary  to  his  defence ;  he  must  show  his  interest  in  the  paper,  and  the  specific  purpose  for 
which  he  requires  it.  The  nature  of  the  docament  also  must  be  shown.  Id. ;  per  Tindal,  C.  J., 
in  Jessel  v.  Millingen,  1  Moore  &  Scott,  605. 

Where  the  application  was  founded  on  an  affidavit  of  the  plaintiff,  stating  that  the  defendant's 
attorney  had  told  the  plaintiff  he  had  a  document  in  his  possession  bearing  the  plaintiff's  signa- 
ture, which,  when  produced,  would  put  an  end  to  the  cause ;  and  alleging  furtlier,  that  he  (the 
plaintiff)  had  never  signed  any  such  paper,  and  that  if  any  existed,  it  was  a  forgery ;  held,  that  a 
sufficient  ground  for  ordering  the  production  was  not  shown.    Id. 

Note  364. — The  courts  in  New  York,  previous  to  the  late  revision  of  the  statutes,  have  been 
very  cautious  in  relation  to  this  practice  of  compelling  a  party  to  furnish  evidence  against  him- 
self; and  have  allowed  it  only  where  the  instrument  to  be  inspected  or  copied  was  the  immediate 
foundation  of  the  suit,  and  in  a  very  few  other  oases  depending  on  peculiar  circumstances.  They 
granted  the  order,  where  the  action  was  on  a  policy  of  insurance,  to  compel  the  assured  to  pro- 
duce to  the  insurers  all  papers,  or  true  copies  thereof,  relating  to  the  matter  in  issue.  Lawrence 
V.  The  Ocean  Insurance  Co.,  11  John.  Rep.  245,  n.  o.  So,  an  order  was  granted  against  the  de- 
fendant in  ejectment,  requiring  him  to  deposit  in  the  clerk's  office  certain  deeds,  upon  affidavits 
showing  that  the  defendant  relied  on  those  deeds  for  his  defence,  and  that  the  plaintiff  expected 
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to  prove,  with  proper  opportunity  for  inspection  by  his  witneasea,  that  such  deeds  were  forgeries. 
Jackson  ex  dem.  Titus  v.  Jones,  3  Cowen'a  Eep.  Vl.  And  where  the  action  was  on  a  note,  a 
lilse  rule  was  made  requiring  the  plaintiff  to  deposit  it  in  an  office  where  the  defendant  apd  his 
witneases  could  have  access  to  it,  upon  affidavit  of  the  defendant  that  he  had  never  signed  the 
note,  and  expected  to  prove  it  a  forgery.  Brush  v.  Gibbons,  3  Cowen'a  Rep.  18,  n.  a.  And 
where  the  action  was  on  a  special  contract,  the  counterpart  of  which,  belonging  to  the  plaintiff, 
was  lost,  the  court  ordered  the  defendant  to  allow  the  plaintiff  to  take  a  copy  of  the  one  in  his 
possession.  WaUis  v.  Murray,  4  Cowen'a  Eep.  399.  But  where  the  declaration  was  on  the 
general  counts,  upon  implied  promises,  the  defendant  was  held  not  entitled  to  an  order  on  the 
plaintiff  to  produce  lettera  or  writings  in  his  possession,  or  to  furnish  the  defendant  with  copies. 
Willis  V.  Bailey,  19  Johns.  Rep.  268.  And  where  the  plaintiff's  declaration  was  on  a  note,  the 
court  refused  to  order  the  plaintiff  to  furnish  the  defendant  with  copies  of  entries  made  in  their 
books,  relating  to  the  note,  or  to  allow  an  inspection.  The  Bank  of  XJtica  v.  Hillard,  6  Cowen's 
E.  62.  See  Clarke  v.  Spencer,  Id.  59.  So,  also,  it  was  held,  that  a  third  person,  no  way  inter- 
ested in  the  suit,  could  not  be  compelled  to  produce  a  private  paper  of  his  own,  for  the  inspec- 
tion of  a  party.  "  If  the  plaintiff  deem  it  material,"  said  the  court,  "  h^  must  compel  its 
production  by  subpmia  duces  tecum,  or  in  some  other  way  than  by  motion.  Davenbagh  v. 
M'Kinnie,  5  Cowen's  Eep.  21.  See  ante,  note  358.  And  in  trover  for  a  bond,  the  court  refused 
to  compel  the  defendant  to  furnish  a  copy  of  the  instrument,  to  enable  the  plaintiff,  to  declare. 
Denslow  et  ux.  v.  Fowler,  2  Cowen'a  Rep.  592.  Semile,  that  such  an  application  can  only  be 
granted  in  actions  arising  ex  conliraciu.    Id.    Davenbagh  v.  M'Kinney,  5  Cowen's  Eep.  27. 

The  foregoing  decisions  will  suffice  to  show  how  this  subject  of  documental  discovery  was 
viewed  by  the  New  York  courts,  independent  of  any  legislation  respecting  it.  They  were  un- 
willing to  adopt  the  broad  position,  said,  in  the  text,  to  have  been  laid  down  by  Lord  Mansfield ; 
preferring  rather  that  the  party  should  be  turned  over  to  his  remedy  by  bill  in  equity,  than  be 
obhged  in  this  way,  to  furnish  evidence  against  himself,  except  in  certain  oases ;  as  where  the 
instrument  to  be  inspected  or  copied  was  the  immediate  foundation  of  the  action,  and  in  a  few 
other  cases  depending  on  peculiar  circumstances.  Per  Curiam,,  in  Utica  Bank  v.  Hillard,  6 
Cowen's  Rep.  62. 

But,  it  is  now  provided  by  the  Revised  Statutes,  that  the  Supreme  Court  shall  have  power  in 
such  cases  as  shall  be  deemed  proper,  to  compel  any  party  to  a  suit  pending  therein,  to  produce 
and  discover  books,  papers  and  documents,  in  his  possession  or  power,  relating  to  the  merits  Of 
any  such  suit,  or  of  any  defence  therein.  2  E.  S.  199,  §  21.  The  court  is  also  required  by 
general  rules  to  prescribe  the  cases  in  which  such  discovery  may  be  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  provided  for  by  statute ;  and  in  so  doing,  they 
are  to  be  governed  by  the  principles  and  practice  of  the  Court  of  Chancery  in  compelling  dis. 
covery,  except  that  costs  of  the  proceeding  shall  always  be  awarded  in  the  discretion  of  the 
court.     Id.  §  22. 

In  pursuance  of  this  statute,  the  Supreme  Court  has  provided,  that  application  may  be  made 
to  compel  the  production  and  discovery  of  books,  papers  and  documents,  relating  to  the  merits  of 
any  suit  pending  in  that  court,  or  to  any  defence  in  said  suit,  in  the  following  cases.  1.  By  the 
plaintiff,  to  compel  the  discovery  of  papers  or  documents  in  the  possession  or  under  the  control 
of  the  defendant,  which  may  be  necessary  to  enable  the  plaintiff  to  declare,  or  to  answer  any 
pleading  of  the  defendant.  2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
papers  or  documents,  where  the  same  shall  be  necessary  to  enable  the  defendant  to  answer  any 
pleading  of  the  plaintiff.  3.  The  plaintiff  may  be  compelled,  after  declaring,  and  the  defendant 
after  pleading,  to  produce  and  discover  all  papers,  or  documents,  on  which  the  action  or  defence 
is  founded.  4  After  issue  joined  in  any  action,  either  party  may  be  compelled  to  produce  and 
discover  all  such  books,  papers  and  documents,  as  may  be  necessary  to  enable  the  p^rty  apply- 
ing for  such  discovery,  to  prepare  for  the  trial  of  the  cause.     Rule  28,  of  1830  and  of  183'7. 

The  object  of  the  statute  was  to  substitute  a  rule  of  court  in  the  place  of  a  bill  of  discovery, 
where  the  discovery  sought  is  of  a  documentary  character ;  and  it  may  be  safely  assumed,  that  if  a 
court  of  chancery  would  grant  the  discovery,  in  aid  of  the  suit  at  law,  the  case  is  within  the 
rules  of  the  Supreme  Court.  See  Townsend  v.  Lawrence,  9  Wend.  458.  In  Fitzhugh  v.  Ever- 
ingham  (2  Edw.  Ch.  Rep.  60B),  M'Coun,  Vice-Chancellor,  refused  to  entertain  jurisdiction  of  a  biU 
filed,  praying  a  discovery  of  books,  papers  and  documents,  in  aid  of  a  suit  at  law,  on  the  ground 
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that  the  court  of  law  had  full  power  to  compel  the  discovery.  If  the-  action  in  which  the  dis- 
covery is  sought,  is  of  a  penal  nature,  it  seems,  that  following  the  practice  and  adopting  the 
principle  of  courts  of  equity,  the  discovery  will  be  denied.  See  M'Keon  v.  Lane,  2  Hall's  Rep. 
N.  T.  S.  C.  620;  United  States  v.  The  Saline  Bank  of  Virginia,  1  Peters'  Rep.  100,  104;  United 
States  V.  Twenty-eight  Packages,  1  Gilp.  Rep.  306 ;  Sharp  v.  Sharp,  3  John.  Oh.  Rep.  407. 

The  power  of  compelling  discovery  in  chancery  extends  to  deeds,  papers  and  writings  in  the 
possession  or  power  of  the  party.  Wigram  on  Discovery,  2,  and  the  cases  there  cited.  These 
are  limited  to  the  point  or  points  in  the  cause,  or  the  exigencies  of  the  particular  trial.  Id.  31, 
64.  And  there  are  various  cases  in  which  production  or  discovery  cannot  be  had ;  as,  if  the 
suit,  in  aid  of  which  they  are  sought,  be  criminal  in  its  character,  or  the  discovery  would  tend 
to  subject  the  party  to  a  criminal  prosecution,  or  show  him  guilty  of  great  moral  turpitude,  or 
work  a  lorfeiture  of  interest,  or  the  discovery  be  privileged,  &o.  Id.  60  to  64,  and  see  also  Id. 
265,  et  seq.  Some  other  heads  discussed  by  this  writer,  wiU  be  found  useful  in  fixing  a  con- 
struction on  the  New  York  statute  limiting  discovery  according  to  equitable  principles.  See  also 
Gresley's  Bq.  Ev.  25,  ei  seq. 

The  effect  of  papers  called  out  in  this  way  is  the  same,  when  used  by  the  party  requiring 
them,  as  if  they  had  been  produced  upon  notice.  2  R.  S.  200,  g  21.  Previous  to  the  statute 
above  considered,  it  was  said,  that  when  a  party  had  been  compelled  by  rule  to  discover  papers, 
the  papers  produced  were  to  be  regarded  like  an  answer  in  chancery  in  some  respects ;  and 
therefore  the  party  producing  them  was  entitled  to  have  the  whole  read,  if  the  other  party  read 
any  portion  of  them.  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  Rep.  241,  260,  per  Thompson,  0. 
J.  Under  such  circumstances,  like  an  answer,  they  would,  it  seems,  be  prima  facie  evidence  of 
the  facts  stated  in  them  as  in  favor  of  the  party  required  to  produce  them,  Uable  to  be  disproved 
by  the  opposite  party.     See  as  to  answers  in  chancery,  ante,  note  33. 

The  practice  under  the  above  New  York  statute  and  rules,  and  several  decisions  in  relation  to 
both,  will  be  seen  by  reference  to  Grab.  N.  Y.  Prac.  524,  et  seq. 

(See  Gould  v.  McOarty,  1  Kernan,  575,  where  the  authorities  are  cited  and  the  present  prac- 
tice defined.) 

By  the  15th  section  of  the  Judicial  Act  (2  L.  of  U.  States,  63),  the  United  States  Courts  are 
empowered,  in  the  trial  of  actions  at  law,  on  motion  and  due  notice  thereof  being  given,  to 
require  the  parties  to  produce  books  or  writings  in  their  possession  or  power,  which  contain  evi- 
dence pertinent  to  the  issue,  in  eases  and  under  circumstances  where  they  might  be  compelled 
to  produce  the  same  by  the  ordinary  rules  in  chancery ;  and  if  a  plaintiff  should  fail  to  comply 
with  such  order  to  produce  books  or  writings,  it  shall  be  lawful  for  the  courts  respectively,  on 
motion,  to  give  the  like  judgment  for  the  defendant,  as  in  cases  of  nonsuit ;  and  if  a  defendant 
shall  fail  to  comply  with  such  order  to  prove  books  or  writings,  it  shall  be  lawful  for  the  courts 
respectively,  on  motion  as  aforesaid,  to  give  judgment  against  him  or  her  by  default. 

Where  an  application  was  made,  pursuant  to  the  foregoing  provision,  in  behalf  of  a  defendant, 
at  the  suit  of  the  United  States,  for  an  order  requiring  the  plaintiBs  to  produce  certain  papers, 
alleged  to  be  on  file  in  the  public  offices  at  the  seat  of  government  of  the  United  States,  and  of 
which,  as  was  further  alleged,  the  officers  charged  with  their  custody  had  refused  to  permit 
copies  to  be  taken ;  the  judge  for  the  northern  district  of  New  York,  to  whom  the  application 
was  addressed,  expressed  strong  doubts  whether  this  was  such  a  case  as  was  contemplated  by 
the  act  of  Congress ;  inasmuch  as  the  officers  of  the  government  were  not  parties  to  the  suit,  and 
might  be  examined  as  witnesses.  ConkUn's  Treat,  p.  293.  None  are  within  the  act  of  Con- 
gress except  parties  (United  States  v.  Twenty-eight  Packages,  1  Gilpin,  307) ;  and  it  embraces, 
it  seems,  only  such  suits  wherein  a  judgment  by  default  may  be  given  against  the  defendant 
which  can  be  enforced  by  execution ;  and  hence,  if  the  proceeding  is  in  rem,  e.  g.  against  goods 
aa  forfeited,  the  act  does  not  apply.  Id.  Nor  will  the  court  in  any  case  compel  a  party  to  pro- 
duce evidence  which  would  subject  him  to  a  forfeiture.  Id.  But  they  compelled  the  plaintiff, 
in  ejectment,  to  produce  a  title  paper  to  land  in  dispute,  where  the  instrument  went  merely  to 
defeat  his  own  title,  though  the  defendant  showed  no  title  in  liimself  Hylton's  Lessee  v.  Brown, 
1  Wash.  C.  C.  Rep.  342.  This  was  on  the  ground  that,  in  equity,  a  discovery  in  a  similar  case 
would  bo  compelled.  Id.  p.  344.  See  Metcalf  v.  Harvey,  1  Ves.  248.  Though  the  contrary 
was  expressly  decided  on  a  former  trial  of  the  same  cause.     1  Wash.  C.  C.  Rep.  298. 

If  deeds  are  on  record,  the  court  will  not  grant  a  rule  on  the  party  in  whose  possessiofi  the 
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The  Stat.  53  Geo.  Ill,  c.  141,  §  5,  enacts : — "  That  in  case  any  person 
by  whom  any  annuity  or  rent  charge,  of  which  particulars  are  required  to 
be  enrolled,  shall,  for  the  time  being,  be  payable,  shall  be  desirous  of 
obtaining  a  copy  of  any  deed,  bond,  instrument,  or  other  assurance, 
whereby  such  annuity  or  rent  charge  was  granted,  and  of  such  his  desire 
shall  give  twenty-one  days'  notice  in  writing  to  the  person  for  the  time 
being  entitled  to  such  annuity  or  rent  charge,  such  person  shall,  on  or  be- 
fore the  expiration  of  such  twenty-one  days,  unless  prevented  by  fire  or 
other  inevitable  accident — and,  in  that  case,  if  the  assurance  shall  not  be 
destroyed  by  such  accident,  then  as  soon  after  as  such  impediment  shall  be 
removed — send  or  deliver  to  the  person  requiring  the  same  a  copy  of 
every  deed,  bond,  instrument,  or  other  assurance,  whereby  such  annuity 
or  rent  charge  was  granted,  or  of  such  of  the  assurances  as  in  such  notice 
shall  be  required ;  and  such  last- mentioned  person  shall,  at  the  time  of 
receiving  the  same,  pay  to  the  person  furnishing  the  same  a  sum  after  the 
rate  of  sixpence  for  every  one  hundred  words  contained  in  every  such 
copy,  and  also  the  reasonable  costs  of  sending  or  delivering  the  same,  and 
the  person  holding  the  original  instrument,  by  which  such  annuity  or 
rent-charge  shall  be  secured,  shall  suffer  the  person  to  whom  such  copies 
shall  be  delivered  or  sent  to  examine  the  same  with  the  originals,  and  in 


originals  are,  to  produce  them,  unless  a  special  reason  for  it  be  assigned.  Geyger's  Lessee  v. 
Geyger,  2  Dall.  Rep.  332. 

If  the  party  seeking  a  discovery  under  this  act,  intend  nonsuiting  the  plaintiff,  or  defaulting 
the  defendant,  as  the  case  may  be,  he  must  notify  the  opposite  side  that  he  will  move  the  court 
for  an  order  to  that  effect,  viz :  that  he  produced  the  papers,  or,  on  failure,  that  a  nonsuit  be 
awarded,  or  judgment  by  default  rendered.  Bas  et  al.  v.  Steele,  3  Wash.  C.  C.  Rep.  381.  This 
order  need  not  be  absolute  in  the  first  instance,  but  may  be,  nisi  cause  shall  be  shown  on  the 
trial  Dunham  v.  Eiley,  4  "Wash.  C.  C.  Rep.  126.  Whether  the  notice  of  the  rule  to  produce, 
&c.,  required  by  the  act  must  be  served  on  the  party  or  his  attorney,  has  not,  we  believe,  been 
distinctly  decided.  In  Geyger'a  Lessee  v.  Geyger  (cited  swpra),  the  notice  ,was  served  on  the 
attorney ;  and  the  court,  without  settling  the  point,  said :  "  We  will  always  Ifeep  the  cause  under 
our  control  for  the  purpose  of  substantial  justice,  and  never  suffer  either  party  to  be  entrapped. 
If,  for  instance,  notice  is  served  on  an  attorney,  whose  client  lives  at  a  great  distance,  this  will 
always  be  deemed  a  sufficient  reason  to  postpone  the  trial  till  a  full  opportunity  has  been  offered 
for  the  attorney's  communicating  the  rule  to  his  chent."  Further  as  to  the  practice  and  decisions 
under  the  act  of  Congress,  see  Conk.  Treat.  286,  el  seq. 

It  seems  that,  in  Pennsylvania,  they  have  a  statute  somewhat  similar  to  that  of  New  York, 
above  referred  to.  Alexander  v.  Coulter,  2  Serg.  &  Rawle,  494.  They  have  a  statute  also  in 
Ohio.  See  John  v.  John,  1  Wright's  Rep.  585.  And  in  Vermont.  Durkee  v.  Leland,  4  Venn. 
Eep.  615. 

In  South  Carolina,  a  party  cannot  be  compelled  to  produce  his  books  to  be  used  by  his  adver- 
sary in  a  court  of  law :  the  defendant,  after  giving  notice  to  produce,  may  give  parol  evidence  of 
their  contents;  or  if  he  have  not  such  evidence,  he  must  go  into  chancery  for  a  discovery. 
Boyce  v.  Poster,  1  Bail.  Rep.  540. 

In  Kentucky,  on  an  information  by  the  attorney-general  against  a  clerk  of  a  county  court, 
alleging  misbehavior  in  ofiBce,  the  court  compelled  the  latter  to  produce  papers  and  books  belong- 
ing to  his  office  to  be  used  as  evidence  against  him.  Commonwealth  v.  Rodes,  1  Dana,  595.  See 
further  as  to  the  doctrine  in  this  state,  Smith  v.  Morrow,  1  Monroe,  234. 
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case  such  copies  shall  not  be  sent  or  delivered,  or  the  person  holding  the 
original  instruments  shall  refuse  to  suffer  such  copies  to  be  examined 
therewith,  according  to  the  direction  of  this  act,  it  shall  be  lawful  for  the 
person  by  whom  the  annuity  or  rent  charge  is  payable  to  take  out  a  sum- 
mons from  any  of  his  Majesty's  justices  of  his  Courts  of  King's  Bench  and 
Common  Pleas,  requiring  the  person  neglecting  to  send  or  deliver  such 
copies,  or  refusing  to  suffer  the  same  to  be  examined  with  the  original  in- 
strument as  aforesaid,  to  appear  before  such  judge  and  show  cause  in  the 
premises,  and  it  shall  and  may  be  lawful  for  the  judge  before  whom  such 
person  shall  be  summoned  to  make  such  order  for  the  production  of  the 
instrument  by  which  such  annuity  or  rent  charge  shall  be  secured,  and  for 
suffering  the  complainant  to  take  copies  thereof  and  examine  the  same,  or 
the  copies  delivered,  with  the  original  instruments,  and  otherwise  in  the 
premises  as  to  such  judge  shall  seem  meet." 

How  production  enforced. 

When  a  party  claims  a  right  to  have  an  inspection  or  copy  of  a  writing 
he  should  make  a  demand  for  the  purpose,  and  if  he  require  a  copy  he 
should  also  offer  to  pay  the  costs  of  making  it.  On  a  refusal,  a  summons 
should  be  taken  out  to  show  cause  before  a  judge  why  the  application  is 
refused.  The  judge's  order,  granting  or  refusing  an  order,  may  be  re- 
viewed by  the  court,  but  it  is  unusual  to  make  the  application  in  the  first 
instance  to  the  court.  It  appears,  though  formerly  doubted,  that  an  order 
to  produce  a  document  may  be  enforced  by  the  court  by  attachment,(l)  if 
the  party,  without  lawful  excuse,  refuse  to  produce  it,  or  destroy  it,  or 
make  away  with  it,  in  fraud  of  the  other  party's  right  to  the  production. 

Where  a  prima  facie  case  is  shown  for  requiring  the  inspection  of  an 
instrument,  or  for  the  production  of  it  in  order  to  be  stamped,  it  seems, 
that  the  other  party,  who  cannot  deny  the  fact  of  his  having  possession, 
will  not  be  excused  from  producing  it  on  the  ground  that  it  is  no  longer 
in  his  power  to  do  so,  without  making  a  very  precise  af&davit,  stating  not 
merely  that  it  is  not  now  in  his  possession,  but  also  how  it  ceased  to  be  so, 
and  what  has  become  of  it;(2)  and  it  has  been  said,  that  if  an  attachment 
issue  for  a  contempt  in  not  producing  the  document,  the  party  in  contempt 
would  be  obliged  to  answer  on  interrogatories.  (3) 


(1)  Cooke  T.  Tanswell,  1  Moore,  466 ;  Travis  v.  Collins,  2  C.  &  J.  628. 

(2)  See  Cooke  v.  Tanswell,  1  Moore,  465;  S.  C,  8  Taunt.  131.  The  two  reports  differ,  but  they 
both  agree  in  this,  that  the  possessor  must  show  that  he  has  made  every  effort  to  comply  with  the 
order  for  the  production  of  the  document.     See  also  Shaw  v.  Holmes,  3  C.  B.  952. 

(3)  Cooke  V.  Tanswell,  1  Moore,  465.  This  point  does  not  appear  in  the  other  report  of  the 
case. 
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CHAPTER  V. 

OF  THE  PROOF  OF    EECOKDS  AND  JUDICIAL    PROCEEDINGS. 

It  is  proposed,  in  the  present  chapter,  to  treat  of  the  proof  of  records 
and  judicial  proceedings ;  and  in  the  next,  of  the  proof  of  other  public 
writings. 


SECTION  I. 

Of  the  Proof  of  Acts  of  Parliament,  Records,  Judgments,  and  other  Proceedings 

in  Ihe  Superior  Courts. 

The  admissibility  and  effect  of  records  and  judicial  proceedings  having 
been  treated  of  in  a  former  chapter,  it  remains  to  consider  how  they  are  to 
be  proved,  so  as  to  render  their  contents  receivable  in  evidence.(l) 


(1)  Note  365. — Whether  an  instrument  produced  is  in  truth  a  record  or  not,  has  heen  held  to 
be  always  open  to  inquiry.  Thus,  in  Brier  v.  Woodbury  (1  Pick.  Rep.  362),  parol  evidence  was 
admitted  to  show  that  an  execution  which  was  returned  and  filed  had  been  fraudulently  altered 
by  inserting  a  direction  to  a  constable.  "  It  cannot  be  doubted,"  says  Parker,  J.,  delivering  the 
opinion  of  the  court,  "  that  anything  produced  as  a  record  may  be  shown  to  be  forged  or  altered ; 
if  it  were  not  so,  great  mischiefs  might  arise.  A  record  is  conclusive  evidence,  but  what  is  or  is 
not  a  record  is  matter  of  evidence,  and  may  be  proved  like  other  facts."  Id.  And  if  words  have 
been  struck  out  of  a  record  so  as  to  render  it  erroneous,  witnesses  may  be  examined  to  show  such 
words  were  improperly  struck  out,  but  not  to  falsify  the  record  by  showing  that  an  alteration 
v^hereby  the  record  was  made  correct  was  improperly  made.  2  Ev.  Poth.  154 ;  Dickson  v.  Fisher, 
1  Bl.  Rep.  664 ;  S.  C,  4  Burr.  2267 ;  Adams  v.  Betz,  1  Watts'  Rep.  425,  S.  P.  Where,  on  an 
issue  of  md  tiel  record,  the  defendant  offered  evidence  to  show  that  a  recognizance,  purporting  to 
be  taken  before  the  prothonotary,  was  in  fact  taken  before  another  person,  it  was  held  that  the 
court  might  decide  on  view  of  the  record,  and  were  not  bound  to  receive  the  evidence.  Patton 
V.  Miller,  13  Serg.  &  Rawle,  254.  This  decision  goes  upon  the  ground,  that  inasmuch  as  the 
court  are  presumed  to  know  the  handwriting  of  their  officers,  and  of  those  persons  employed  by 
their  officers  to  write  for  them,  they  were  able  to  determine  the  point  in  issue  by  inspection;  i^ 
on  inspection,  they  are  satisfied,  then  are  they  under  no  obligation  to  receive  evidence  alimide ; 
but  otherwise,  it  seems,  thej'  may  and  doubtless  would  receive  such  evidence.  Id.  And  see  Brier 
v.  Woodbury,  1  Pick.  Rep.  368. 

It  ought  to  be  observed,  that  nothing  can  receive  the  consideration  and  respect  due  to  a  record 
until  it  shall  have  been  entered  as  such,  or  eru-olled.  Jenk.  Cent.  25  ;  Knight's  Case,  1  Salk.  329 ; 
Moor  V.  Risdell,  1  Ld.  Raym.  Rep.  243.  Accordingly  where,  on  an  issue  of  nul  iiel  record,  a  judg- 
ment was  produced,  and  to  rebut  that  evidence  the  plaintiff  produced  a  rule  setting  aside  the 
judgment  for  irregularity,  the  court  held  that  the  writing  on  the  minutes  could  not  be  received  as 
evidence  against  the  record.  Croswell  v.  Byrnes,  9  John.  Rep.  287.  See  Den  v.  Downam,  1 
Green's  Rep.  135. 

S.  P.,  Den  V.  Downam,  1  Green's  Rep.  135 ;  Berks  &  Dauphin  Turnpike  Co.  v.  Hendel,  11 
Serg.  &  Rawle,  123 ;  Hess  v.  Heebie,  6  Id.  57 ;  Leech  v.  Armitage,  2  DaJl.  125  ;  Green  v.  Oving- 
ton,  16  John.  Rep.  68  ;  Commonwealth  v.  Churchill,  6  Mass.  Rep.  174,  182;  Whiting  v.  Cochran, 
9  Id.  532  ;  Wright  v.  Mott,  Kirby's  Rep.  152  ;  Witter  v.  Brewster,  Id.  422  ;  Butler  v.  Butler,  1 
Root's  Rep.  275  ;  Bush  v.  Byvanks,  2  Id.  248;  Austin  v.  Rodman,  1  Hawks'  Rep.  71 ;  Foster  v. 
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Dean,  4  Id.  299.  The  rule  stated  in  the  text  and  recognized  in  the  foregoing  cases  has  been 
sometimes  carried  to  great  lengths.  Thus,  in  Meld  v.  Gibhs  (1  Peters'  0.  C.  Bep.  155),  it  was 
held  that  a  party  to  a  judgment  rendered  in  Pennsylvania,  in  the  record  whereof  it  appeared  that 
he  had  pleaded  by  attorney,  could  not  allege,  in  an  action  on  such  judgment  in  another  state,  that 
he  had  no  notice  of  the  original  suit,  and  never  authorized  any  one  to  appear  for  him.  In  Mas- 
sachusetts, also,  if  the  record  states  that  the  defendant  had  notice  of  the  original  suit,  or  appeared 
in  defence  to  the  action,  it  seems  no  averment  is  allowed  to  the  contrary ;  but  where,  in  the  record 
of  a  judgment  against  W.  &  P.,  it  appeared  from  the  ofBcer's  return  that  no  process  had  been 
served  on  P.,  and  that  the  plea  was  filed  by  pne  G.,  attorney  for  "W.,  and  the  record  did  not  show 
that  P.  had  ever  been  within  the  state  where  the  judgment  was  rendered,  held,  that  a  recital  by 
the  clerk,  before  the  entry  of  judgment,  that  "  "W".  &  P.  came  by  their  said  attorney,"  &e.,  could 
not  be  taken  to  be  an  assertion  of  record  that  P.  appeared  to  the  action.  HaH  v.  Williams,  6 
Pick.  Eep.  232.  Other  authorities  assume  a  different,  and,  as  we  think,  a  more  consistent  aspect- 
Thus  in  Connecticut,  in  an  action  on  a  judgment  rendered  in  another  state,  evidence  on  ihe  part 
of  the  defendant  that  he  had  no  legal  notice  of  the  suit  and  did  not  appear,  was  held  admissible) 
though  the  record  stated  expressly  that  the  defendcmt  appeared  and  pleaded  ly  attorney.  Aldrich 
V.  M'Kinney,  4  Conn.  Rep.  380.  So  in  New  York,  in  a  similar  case,  where  the  record  stated  that 
the  defendant  appeared  to  the  suit,  held  that  such  statement  was  mere  prima  facie  evidence  of 
appearance,  and  in  an  action  on  the  judgment,  the  defendant  might  aver  and  prove  that  he  did 
not  appear.  Starbuck  v.  Murray,  5  Wend.  Rep.  148.  The  case  procfeeds  expressly  upon  the 
broad  principle,  that  an  appearance,  under  the  circumstances,  was  necessary  to  confer  jurisdiction 
over  the  person  of  the  defendant,  and  that  any  fact  stated  in  the  record,  upon  which  jurisdic- 
tion depends,  may  be  put  in  issue  and  controverted  with  the  same  freedom  as  other  facts  to  which 
the  record  has  no  relation.  Marey,  J.,  who  delivered  the  opinion  of  the  court,  speaiing  with 
reference  to  the  objection  that  as  the  record  imports  perfect  verity,  no  averment  could  be  heard 
in  opposition  to  it,  exposes  the  impropriety  of  applying  that  doctrine  in  such  instances  with  great 
clearness  and  force.  "It  appears  to  me,"  he  says  (Id.  158),  "that  this  proposition  assumes  the 
very  fact  to  be  established  which  is  the  only  question  in  issue.  Por  what  purpose  does  the  de- 
fendant question  the  jurisdiction  of  the  court  ?  Solely  to  show  that  its  proceedings  and  judg. 
ments  are  void,  and  therefore  the  supposed  record  is  not  in  truth  a  record.  If  the  defendant  had 
not  proper  notice  of,  and  did  not  appear  to  the  original  action,  all  the  state  courts,  with  one  excep- 
tion, agree  in  opinion  that  the  paper  introduced,  as  to  him,  is  no  record ;  but  if  he  cannot  show, 
even  against  the  pretended  record,  that  fact,  on  the  alleged  ground  of  the  uncontrollable  verity 
of  the  record,  he  is  deprived  of  his  defence  by  a  process  of  reasoning  that  is  to  my  mind  little  less 
than  sophistry.  The  plaintiffs  in  effect  declare  to  the  defendant :  the  paper  declared  on  is  a  record 
because  it  says  you  appeared,  and  you  appeared  because  the  paper  is  a  record.  This  is  reasoning 
in  a  circle.  The  appearance  makes  the  record  uncontrollable  verity,  and  the  record  makes  the 
appearance  an  unimpeachable  fact.  The  fact  which  the  defendant  puts  in  issue  (and  the  whole 
current  of  state  authority  shows  it  to  be  a  proper  issue)  is  the  validity  of  the  record,  and  yet  it 
is  contended  that  he  is  estopped,  by  the  unimpeachable  credit  of  that  very  record,  from  disprov- 
ing any  one  allegation  contained  in  it.  Unless  a  court  has  jurisdiction,  it  can  never  make  a  record 
which  imports  uncontrollable  verity  to  the  party  over  whom  it  has  usurped  jurisdiction,  and  he 
ought  not  therefore  to  be  estopped  by  any  allegation  in  that  record  from  proving  any  fact  that 
goes  to  establish  the  truth  of  a  plea,  alleging  want  of  jurisdiction.  So  long  as  the  question  of 
jurisdiction  is  in  issue,  the  judgment  of  a  court  of  another  state  is,  in  its  effect,  like  a  foreign 
judgment ;  it  is  prima  facie  evidence ;  but,  for  all  the  purposes  of  sustaining  that  issue,  it  is  ex- 
aminable into  to  the  same  extent  as  a  judgment  rendered  by  a  foreign  court.  If  the  jurisdiction 
of  the  court  is  not  impeached,  it  has  the  character  of  a  record,  ;md  for  all  purposes  should  receive 
fuU  faith  and  credit."  The  same  may  be  said  respecting  any  judgment,  sentence  or  decree.  A 
want  of  jurisdiction  in  the  court  pronouncing  it  may  always  be  set  up  when  it  is  sought  to  be 
enforced,  or  when  any  benefit  is  claimed  under  it ;  and  the  principle  which  ordinarily  forbids  tlie 
impeachment  or  contradiction  of  a  record,  has  no  sort  of  application  to  the  case.  Latham  v. 
Edgerton,  9  Cowen's  Rep.  227  ;  Mills  v.  Martin,  19  John.  Rep.  33;  Borden  v.  Pitch,  15  Id.  141, 
per  Thompson,  C.  J. ;  Slooum  v.  Wheeler,  1  Conn.  Rep.  429 ;  Buttrick  v.  Allen,  8  Mass.  Rep. 
273;  Bissell  V.  Briggs,  9  Id.  462;  Jacobs  v.  Hall,  12  Id.  25;  Kilburn  v.  Woodworth,  6  John, 
Eep.  37 ;  Penton  v.  Garlick,  8  Id.  194 ;  Pawling  v.  Bird's  Ex'rs,  13  Id.  192  ;  Phelps  v.  Holker,  1 
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Principle  of  deviation  from  general  rule. 

The  peculiarity  of  tlie  principle  which  governs  the  proof  of  the  docu- 
ments in  question  is,  that  it  is  a  deviation  from  the  general  rule,  which 
requires  the  production  of  the  best  evidence.  And  the  ground  of  this 
deviation  is,  that  documents  of  great  importance  should  not  be  sub- 
ject to  the  loss  that  might  be  incurred  if  they  were  removable ;  and  that 
the  public  should  not  be  deprived  of  the  use  of  their  contents  when  wanted 
in  several  places  at  the  same  time.(l)  Besides  which,  the  danger  of  fabri- 
cating evidence  in  reference  to  such  documents  is  inconsiderable,  in  con- 
sequence of  the  ready  access  to  the  original  instruments. 

A  considerable  improvement  has  been  made  in  this  branch  of  the  law 
of  evidence  by  the  recent  statute  8  &  9  Vict.  c.  113,  passed  to  facilitate 
the  admission  in  evidence  of  certain  oiScial  and  other  documents.  The 
particular  enactments  of  this  statute  will  be  noticed  with  reference  to  the 
subjects  to  which  they  relate. 

What  are  public  and  what  private  acts. 

With  regard  to  acts  of  Parliament,  a  distinction  exists  with  respect  to 
the  proof  of  public  and  private  acts. (2)  Laws  which  concern  the  king, 
the  public,  all  spiritual  persons,  all  officers  in  general,  all  traders,  are  pub- 
lic acts. (3)    But  such  as  relate  to  particular  classes  only,  as  the  temporal 


DalL  261 ;  Kibbe  v.  Kibbe,  Kirby's  Rep.  119 ;  Stoyel  T.  "ffeatcott,  3  Day's  Rep.  349 ;  Mills  v. 
Duryee,  7  Cranch,  481 ;  Hampton  v.  M'Oonnell,  3  Wheaton,  234,  note  c;  Haydook  v.  Cobb,  5 
Day's  Rep.  527  ;  Smith  v.  Rhoades,  1  Day's  Rep.  168 ;  Dennison  v.  Hyde,  6  Conn.  Rep.  528. 

(In  special  proceedings,  it  must  appear  that  the  court  had  jurisdiction ;  but  where  the  jurisdic. 
tion  depends  upon  a  fact  to  be  found  or  ascertained  by  the  court,  and  the  fact  is  asserted  in  the 
record  of  its  proceedings,  such  finding  will  be  deemed  conolusiye  in  all  collateral  actions  between 
the  parties  to  such  proceeding.  Dyckman  v.  The  Mayor,  &c.,  of  New  York,  1  Seld.  434  So 
where  there  is  evidence  before  a  court  of  inferior  jurisdiction  tending  to  establish  the  facts  con- 
ferring jurisdiction,  the  judgment  of  such  court  thereon  will  bind  the  parties  thereto  in  all  col- 
lateral actions.  Sheldon  v.  "Wright,  1  Seld.  497  ;  and  McCarthy  v.  Marsh,  Id.  263 ;  Buel  and 
others  v.  Trustees  of  Lockport,  4  Seld.  55.  In  regard  to  courts  of  general  jurisdiction,  jurisdic- 
tion is  presumed  until  the  contrary  is  shown ;  and  their  judgments,  though  they  do  not  recite  the 
facts  conferring  jurisdiction,  are  not  nulUties  which  may  be  disregarded  in  a  collateral  action  or 
proceeding.  Ruckman  v.  Cowell,  1  Comst.  307.  But  it  is  competent  to  show  that  the  court  did 
not,  in  fact,  have  jurisdiction  of  the  cause ;  in  other  words,  its  jurisdiction  may  be  inquired  into. 
The  Chemung  Canal  Bank  v.  Judson,  4  Seld.  254.) 

(1)  1  B.  &  A.  185;  Gilb.  Ev.  8;  Bac.  Ab.  tit.  Evidence,  7. 

(2)  As  to  the  custody  of  public  and  private  acts,  see  the  preface  to  the  statutes,  by  the  com- 
missioners of  the  public  records. 

(3)  Note  366.— See  S.  P.,  State  v.  Twitty,  2  Hawks'  Rep.  441,  442 ;  Lincoln  v.  Battelle,  6 
Wend.  483  ;  1  Starkie's  Bv.  196  (6th  Amer.  ed.);  also  the  notes  elsewhere,  as  to  the  distraction 
between  private  and  public  statutes,  and  when  they  wiU  be  judicially  noticed. 

By  the  Revised  Statutes  of  New  York,  the  state  printer  is  required  to  publish  forthwith,  in  the 
state  paper,  every  certified  copy  of  a  law  which  shall  be  delivered  to  him  by  the  secretary  of  state 
for  that  purpose.  1  R.  S.  183,  §  6.  The  state  printer  is  to  furnish  a  proof  of  every  law  so  pub- 
lished, to  the  secretary  of  state,  to  be  by  him  revised  and  corrected.  Id.  §  7.  And  every  law, 
so  pubhshed,  may  be  read  in  evidence  from  the  paper  in  which  it  shall  be  contained,  in  all  courts 
of  justice  in  the  state,  and  in  all  proceedings  before  any  officer,  body,  or  board,  in  which  it  shall 
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lords,  or  spiritual  lords,  or  to  particular  places,  or  particular  trades,  are 
private  acts.(l)  Tbis  distinction  between  public  and  private  acts  is  not 
applied,  in  collections  of  tbe  Englisb  statutes  at  large,  to  any  statutes  before 
those  of  Eicbard  the  Third. 

Private  act,  public  in  parts. 

A  private  act  may  contain  clauses  of  a  public  nature,  and  then  the  act, 
as  far  as  those  clauses  are  concerned,  is  to  be  regarded  as  a  public  act.(2) 


be  thought  necessary  to  refer  thereto,  until  three  months  after  the  close  of  the  session  in  -which 
it  became  a  law.  Id.  §  8.  All  laws  passed  by  the  legislature,  may  be  read  in  evidence  from  the 
volumes  printed  by  the  state  printer.  Id.  184,  §  12.  By  an  act  of  Dec.  10th,  1828,  it  is  made 
the  duty  of  the  revisors,  or  any  two  of  them,  to  certify  the  Revised  Statutes  to  have  been  examined 
and  compared  by  them  with  the  original  acts,  and  with  the  acts  amending  such  originals ;  and 
to  deposit  a  copy  so  certified,  in  the  office  of  the  secretary  of  state,  which  shall  be  conclusive 
evidence  of  such  statutes.  2  R.  S.  '718,  §  13.  The  certificate  is  required  to  be  printed  in  each 
copy  of  the  Revised  Statutes,  under  the  direction  of  the  revisors;  and  every  copy  so  printed  by 
the  printers  employed  for  that  purpose,  in  which  such  certificate  shall  be  inserted,  is  allowed  to 
be  read  in  evidence.  Id.  §  14.  By  an  act  passed  April  19th,  1830  (L.  N.  T.  session  53,  p.  285, 
'§  1),  it  is  provided,  that  any  person  or  persoifs  in  the  state,  may  print  and  publish  the  whole,  or 
any  part  of  the  Revised  Statutes,  but  to  entitle  a  copy  of  a  law  so  published  to  be  read  in  evidence 
there  must  be  contained  in  the  same  book  or  pamphlet,  a  certificate  of  the  revisors,  that  such  a 
copy  is  a  correct  transcript  of  the  text  of  the  Revised  Statutes,  as  published,  except  such  typo- 
graphical errors  in  the  original  as  may  be  corrected  in  such  copy,  and  except  such  parts  as  shall 
have  been  altered  by  acts  of  the  legislature ;  and  that  with  respect  to  such  parts,  it  conforms  to 
the  acts  by  which  such  alterations  shall  have  been  made.  A  copy  of  any  of  the  statutes  of 
New  York,  certified  by  the  secretary  of  state,  and  authenticated  by  his  seal  of  ofBce,  would 
doubtless  be  good  evidence  of  the  existence  of  such  statutes.    See  1  R.  S.  166,  §§  1,  4. 

(Under  the  Code,  in  pleading  a  private  statute,  or  a  right  derived  therefrom,  it  is  sufficient  to 
refer  to  such  statute  by  its  title  and  the  day  of  its  passage,  and  the  court  is,  thereupon,  bound  to 
take  judicial  notice  of  it.  §  163.  And  in  pleading  a  municipal  ordinance  founded  on  a  stattJtei 
it  is  not  necessary  to  plead  the  statute  specially.  Beman  v.  Ingroot,  5  Sand.  153. 

Public  statutes  and  the  law  merchant  are  to  be  judicially  noticed.  Lane  v.  Harris,  16  Geo. 
211 ;  Jewell  v.  Centre,  25  Ala.  498.  And  under  the  new  code  of  Virginia,  her  courts  take 
judicial  notice  of  private  or  local,  as  well  as  general  statutes.  SomervUle  v.  Wimbish,  1 
Gratt.  206.) 

(1)  Gilb.  By.  39,  40.  See  Bac.  Ab.  tit.  Statute  P,  with  respect  to  decisions  whether  partic- 
ular acts  were  public  or  private. 

(2)  Note  361. — Where  there  is  a  clause  in  the  act,  declaring  that  it  shaU  be  taken  to  be  a  public 
■act,'  and  be  noticed  as  such  by  all  judges,  Ac,  without  being  specially  pleaded,  it  is  not  necessary 
to  prove  a  copy  examined  with  the  roll,  or  a  copy  printed  by  the  king's  printer,  but  it  stands 
upon  the  same  footing  as  a  public  act.  Beaumont  v.  Mountain,  10  Bing.  404.  For  other  purposes 
however,  as  with  regard  to  the  recital  of  facts  contained  in  it,  this  clause  does  not  give  the  statute 
the  effect  of  a  public  act.    Brett  v.  Beales,  1  Mood.  &  Malk.  421.     See  ante,  note  328. 

Where  a  statute  contains  provisions  of  a  private  nature,  yet,  if  it  also  contain  provisions  of  a 
public  nature,  it  is  frequently  regarded  as  a  public  act.     See  1  Starkie's  Bv.  196  (6th  Amer.  ed.) 

To  constitute  a  statute  a  public  act,  it  is  not  necessary  that  it  should  be  equally  applicable  to 
all  parte  of  the  state ;  but  it  is  sufficient  if  it  extends  to  all  persons  within  the  territorial  limits 
described  in  thestatute.  Pierce  v.  Kimball,  9  Greenl.  54.  The  Massachusetts  statute  of  1829, 
c.  2,  to  regulate  pilotage  for  the  harbor  of  Boston,  has  been  held  a  public  statute,  because  the 
■first  section  imposed  a  penalty  upon  every  person  who  should  violate  its  provisiona  This  was 
regarded  as  decisive  of  its  character.     Heridia  v.  Ayres,  12  Pick.  Rep.  334. 

(The  court  is  presumed  to  be  acquainted  with  every  public  statute  or  law  of  the  state ;  and 
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Thus,  where  a  clause  relating  to  a  public  highway  occurred  in  a  private 
iuclosure  act,  it  was  held  by  Holroyd,  J.,  to  be  provable  in  the  same  way 
as  a  public  act.(l)  If  a  private  statute  be  afterwards  recoguized  in  a  pub- 
lic act,  it  will  be  judicially  noticed.(2) 

Public  acts  judicially  noticed. 

Public  acts  of  Parliament,  as  has  already  been  seen,(3)  are  judicially 
noticed ;  and  the  printed  statute  is,  in  theory,  used  only  for  the  purpose 
of  refreshing  the  memory  of  the  court.(4) 

The  printed  copy  of  an  act  is  sometimes  incorrect,  in  which  case  the 
court  will  consult  the  Parliament  roll ;  as  in  the  case  of  The  King  agt. 
Jeffries,(5)  where  the  editions  of  the  statutes  by  Keble  and  by  Eastal  were 
at  variance ;  and  in  the  case  of  Spring  agt.  Eve,(6)  where  the  editions  by 
Keble  and  by  Poulton  were  found  incorrect. 


■where  the  legislature  declare  a  statute  to  be  of  a  public  nature,  the  court  is  presumed  to  be 
acquainted  with  its  terms.  Lincoln  v.  Battelle,  6  Wend.  -ttS.  In  point  of  fact  the  court  acquires 
its  knowledge  of  the  existence  of  a  statute  by  referring  to  the  published  statutes  (5  Hill  R.  209); 
or  the  court  may  look  beyond  the  printed  statute-book,  and  examine  the  original  engrossed  biU, 
on  file  in  the  office  of  the  secretary  of  the  state.  Purdy  v.  The  People,  4  Hill  R.  384;  DeBo-w 
V.  The  People,  1  Denio  R.  9 ;  2  Id.  97.) 

(1)  R.  V.  Utterby,  Lincoln,  before  Holroyd,  J.     See  also  Hob.  227. 

(2)  Samuel  v.  Evans,  2  T.  R.  515.    And  see  Burr.  224. 

(3)  Ante,  Vol.  I,  Chap.  10,  Sect.  1. 

(4)  See  41  Geo.  Ill,  o.  90,  §  9,  as  to  the  proof  of  statutes  passed  in  Ireland  prior  to  the 
union. 

(5)  1  Stra.  446. 

(6)  2  Mod.  240.  See  also  Price  v.  HoUis,  1  M.  &  S.  105.  See  3  B.  &  0.  tl,  as  to  punctuation 
in  acts ;  In  re  Boothroyed,  15  M.  &  W.  1,  as  to  an  erroneous  recital  in  an  act ;  1  Show.  210,  as 
to  the,  title  of  the  act  being  a  part  of  it.  See  also  1  W.  Bl.  95 ;  1  Ld.  Raym.  11 ;.  Ambl.  20;  8 
T.  R.  165 ;  2  B.  &  0.  31 ;  3  Id.  18,  1 83 ;  8  B.  &  B.  466 ;  Am.  C.  P.  Rep.  368,  n.  p.  The  trans- 
lation of  the  statutes  now  commonly  in  use  bears  the  date  1618. 

Note  368.-^In  Viner's  Abr.  Vol.  12,  p.  81,  it  is  stated,  that  "  a  private  act,,  printed  among 
the  public  acts;  hath  been  allowed  in  evidence."  The  general  rule,  however,  in  England,  is  the 
other  way,  and  the  usual  proof  is  by  means  of  a  copy,  proved  upon  oath  tOi  have  been  examined 
with  the  ParUament  roU.  A  private  act  may  also  be  proved  by  an  exemplification  under  the.- 
great  seal     1  Starkie's  Bv.  116,  111  (6th  Amer.  ed.);  Bull  N.  P.  225;  Roscoe's  Ev.  53. 

In  Pennsylvania,  a  printed  volume  purporting  to  have  been  printed  by  Francis  Bailey,  under 
the  direction  of  T.  M.  Thompson,  secretary  of  the  commonwealth,  pursuant  to  a  resolution  of  the 
legislature,  has  been  held  good  evidence  of  a  private  act.  Eiddis  v.  James,  6  Binn.  Rep.  321. 
Indeed,  the  distinction  in  this  respect,  between  private  and  public  acts,  has  there  been  entirely 
abolished.  Id.  326,  327.  See  also  Eean  v.  Rice,  12  Sarg..  &  Ramie,  203  ;  Thompson  v.,  Musser 
1  DaU.  Rep.  462. 

So,  it.  seems,  in  the  Supreme>  Court  of  the  United  States ;  and  there,  also,  a  printed  volume, 
purporting  to  have  been  printed  iy  authority,  in  Virginia,  has  been  deemed  evidence  of  a  private 
act.  Young  v.  The  Bank  of  Alexandria,  4  Cranch,  387,  388.  See  also  United  States  v.  John% 
4  Dallas'  Rep.  412  ;  S.  C,  1  "Wash.  C.  C.  Rep.  363.  (Under  her  new  code,  see  SomerviUei  v., 
Wimbish,  1  Gratt.  205.) 

Whether  such  is  the  doctrine  in  Vermont,  quere.    See  Pearl  v.  Allen,  1  Tyl.  Rep.  311,  313. 

In  Kentucky,  the  courts  will  judicially  take  notice  of  private  as  well  as  public  acts,  without 
their  being  formally  proved  in  any  way.  Halbert  v.  Skyles,  1  Marsh.  Ken.  Rep.  368,  369 ; 
Farmers  and  Mechanics' Bank  v.  Jaryis,  1  Monroe,  4,  5. 
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Clause  making  act  public. 

In  some  acts  of  Parliament,  not  relating  to  the  kingdom  at  large,  a  special 
clause  is  often  inserted,  declaring  them  to  be  public  acts,  and  that  they 
shall  be  taken  notice  of  as  such,  without  being  specially  pleaded ;  in  which 
case  they  are  to  be  proved  in  the  same  manner  as  public  acts ;  it  is  not 
necessary  to  prove  them  by  an  examined  copy,  or  to  show  that  the  printed 
copy  was  printed  by  the  king's  printer.(l)  The  clause  referred  to  is  in- 
tended for  the  facility  of  proof ;  it  will  not  give  the  act  the  effect  of  a  pub- 
lic act  for  other  purposes,  as,  with  regard  to  the  recital  of  the  facts  con- 
tained in  it.(2) 

A  clause  was  often  formerly  inserted  in  private  acts,  providing  that  they 
should  be  printed  by  the  king's  printer,  and  that  a  copy  so  printed  should 
be  admitted  as  evidence  of  the  act.  In  such  cases,  a  copy,  purporting  to 
be  printed  by  the  king's  printer,  was  admissible  in  evidence ;  it  was  not 
necessary  to  prove  that  the  act  was  purchased  of  the  king's  printer.(3) 

And  now  by  the  Documentary  Evidence  Act  (8  &  9  Vict.  c.  113,  §  3),  it 
is  enacted,  that  all  copies  of  private  and  local  and  personal  acts,  if  pur- 
jporting  to  be  printed  by  the  queen's  printers,  shall  be  admitted  as  evi- 
dence thereof  without  any  proof  being  given  that  such  copies  were  so 
printed. 

In  the  case  of  Doe  on  the  demise  of  Bacon  agt.  Brydges,(4)  which  was 
an  action  of  ejectment  for  certain  lands  in  Kent,  the  case  of  the  lessor  of 
the  plaintiff  depended  upon  showing  that  the  lands  in  question  had  been 
disgaveled  by  a  private  act  supposed  to  have  been  passed  in  the  2  Edw. 
VI.     The  act,  after  diligent  search,  could  not  be  found  ;(5)  as  secondary 


In  Massachusetts,  the  printed  book  of  the  printers  to  the  general  court,  has  been  held  not  ad- 
missible as  evidence  of  a  private  act.  An  exemplification  seems  there  to  be  necessary.  The 
Proprietors  of  the  Kennebeck  Purchase  v.  Call,  1  Mass.  Rep.  483. 

In  New  York,  also,  the  general  rule  was  formerly  admitted  to  be,  that  the  printed  statute- 
book  could  not  be  used  as  evidence  of  private  acts.  But  the  rule  was  held  not  to  apply,  where 
the  party  against  whom  the  evidence  was  adduced,  was  the  individual  for  whose  benefit  the  act 
was  passed.  Duncan  v.  Dubois,  3  John.  Cas.  125.  But  now,  by  statute,  all  laws  passed  by  the 
legislature  may  be  read  in  evidence  from  the  volumes  printed  by  the  state  printer.  1  E.  S. 
184,  §  12. 

(In  Connecticut,  the  Revised  Statutes  of  1849,  are  deemed  to  contain  the  public  laws  of  the 
state.     Eld  v.  Gorham,  20  Conn.  R.  81.) 

In  respect  to  private  acts  as  evidence  with  reference  to  the  pai'ties,  see  ante,  note  328  •  also 
Farmers  and  Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5. 

See  also  amte,  note  328,  as  to  when  the  courts  will  judicially  notice  private  statutes. 

(1)  Beaumont  v.  Mountain,  10  Bing.  404;  Woodward  \'.  Cotton,  1  C,  M.  &  R.  44.  See  by 
Lord  Lyndhurst,  C.  B.,  Id.  47.  This  form  of  enactment  was  adopted  in  order  to  make  the  proof 
of  the  act  being  printed  by  the  king's  printer  unnecessary.  Id.  See  also  Forman  v.  Dawes  Car. 
&  M.  127. 

(2)  Brett  v.  Beales,  M.  &  M.  421. 

(3)  Lincoln  Sum.  Ass.  1832,  by  Park,  J. 

(4)  6  M.  &  G.  282. 

(5)  In  the  same  case,  in  order  to  show  that  the  act  in  question  had  been  passed,  a  document 
was  produced  by  a  clerk  of  the  House  of  Lords,  headed  "Long  Calendar  of  Acts  passed  from  1 2  H. 
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evidence  of  its  contents  there  was  produced  an  office  copy  of  a  special  ver- 
dict returned  upon  the  trial  of  a  feigned  issue  in  Hilary  Term,  13  &  14 
Car.  II,  wherein  the  jury  found  that  in  the  2  Edw.  VI,  an  act  was  passed, 
which  was  then  set  out,  and  whereby  certain  lands  in  Kent  were  dis- 
gaveled.  It  was  held  that  this  special  verdict  was  not  receivable  as  con- 
taining an  authenticated  copy  of  the  act,  insomuch  as  it  was  strictly  the 
finding  of  a  matter  of  fact,  not  professing  to  set  forth  a  copy  of  the  act  ac- 
cording to  its  tenor,  nor  stating  the  title  of  the  act,  so  as  to  identify  it  with 
the  lost  act. 

Next,  with  respect  to  the  proof  of  records  in  courts  of  justice ;  these  may, 
for  the  reasons  before  stated,  be  proved  by  copies. 

Where  record  itself  must  be  produced. 

Where,  indeed,  the  existence  of  the  record  is  the  very  point  in  issue,  as 
upon  an  issue  joined  on  the  plea  of  nul  tiel  record,  and  the  record  belongs 
to  the  same  court  wherein  issue  is  joined,  the  record  itself  must  be  actually 
produced.(l)  But,  even  upon  issue  joined  on  such  a  plea,  when  the  rec- 
ord is  in  another  superior  court,  the  inconvenience  of  removing  the  orig- 
inals is  in  some  measure  avoided  by  obtaining  the  tenor  of  the  record,  ex- 
emplified under  the  great  seal,  through  the  means  of  a  certiorari  and  mitti- 
mus out  of  chancery. (2) 

Copy  of  record  generally  admissible. 

Where  a  record  is  to  be  used  in  evidence,  not  upon  an  issue  of  nul  tiel 
record,  but  merely  in  support  of  some  allegation,  and  as  such  to  be  submit- 
ted to  a  jury,  it  may  in  all  cases  be  proved  by  a  copy. 


TII,  to  33  Gr.  II,"  the  earlier  part  of  which  appeared  to  have  been  compiled  in  the  year  1640.  This 
calendar  contained  the  titles  of  sixty  acts  passed  in  the  2  &  3  Edw.  TI,  and  the  title  of  the  act 
numbered  40  was,  "  for  disgaveling  lands  in  Kent ;"  the  roll  of  that  session  contained  only  fifty- 
four  acts ;  and  No.  40  was  not  among  them,  though  Nos.  39  and  41  were.  This  calendar  was 
received  in  evidence  at  the  trial,  though  objected  to ;  and  the  court  expressed  some  doubt,  but 
no  decided  opinion,  as  to  its  admissibility.     See  6  M.  &  G.  284,  293,  299,  302,  303. 

(1)  Note  369.— S.  P.,  Burk's  Bx'rs  v.  Tregg's  Ex'rs,  2  Wash.  Kep.  215;  Patton  v.  Miller,  13 
Serg.  &  Rawle,  254.  See  also  Eisenhart  v.  Slaymaker,  14  Id.  153, 155 ;  Graham's  N.  T.  Prac.  615  ; 
Tidd's  Prac.  689,  690  ;  Boscoe's  Ev.  53 ;  1  Starkie's  Bv.  188  (6th  Am.  ed.) ;  Green  et  al.  v.  Oving- 
ton  et  al.,  16  John.  Rep.  55  ;  Adams  v.  Betz,  1  Watts,  425 ;  Reed  v.  Hooper,  3  Price,  495. 

Where  a  record  of  a  court  is  put  in  issue  by  a  proceeding  in  the  same  court,  the  original 
record  must  be  inspected;  and  it  is  error  if  the  court  inspect  a  transcript  only.  Anderson  v. 
Dudley,  5  Call's  Rep.  529.  Accordingly,  where  the  defendants  pleaded  no  such  record  to  a 
scire  facias,  on  issue  joined,  the  court  below,  upon  inspection  of  a  copy  of  the  record,  having 
given  judgment  for  the  plaintiff,  the  appellate  court,  on  exception  taken,  reversed  the  judgment. 
Burk's  Ex'rs  v.  Tregg's  Ex'rs,  2  Wash.  Rep.  215.  (See  Lewis  v.  Port,  6  Barb.  60  ;  Lansing  v- 
Russell,  3  Barb.  Ch.  R.  325.) 

(2)  Luttrell  v.  Lea,  Cro.  Car.  297  ;  Pitt  v.  Knight,  1  Saund.  98 ;  Hewson  v.  Brown,  2  Burr^ 
1034.  As  to  cases  in  which  it  is  necessary  to  produce  the  originals  of  depositions  or  of  answers 
in  chancery,  see  infra. 

Note  310. — See  Roscoe's  Ev.  53;  1  Starkie's  Ev.  188  (6th  Am.  ed.) ;  Graham's  New  York 
Prac.  615. 
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Copies  of  records  are  of  two  kinds,  under  seal  and  not  under  seal :  those 
■under  seal  are  either  by  exemplifications  under  the  great  seal,  or  by  in- 
speximus.  Copies  of  records  and  judicial  proceedings  under  seal  are  con- 
sidered as  of  higher  credit  than  any  sworn  copy  ;(1)  for  it  is  said,  "  Courts 


(1)  Note  311. — The  term  exemplijicaiion,  in  its  strictly  legal  sense,  oBght  to  be  understood  as 
synonymous  with  iTispexirrms,  and  as  importing  something  beyond  an  ordinary  certified  copy 
under  seal.  See  Paige's  Case,  5  Cooke's  Rep.  54.  The  courts  of  this  country,  however,  seem  to 
have  made  no  distinction,  and  certified  copies  under  seal  have  been  very  generally  received  in 
evidence  upon  the  same  footing,  and  treated  as  entitled  to  the  same  measure  of  respect  as  exem- 
plifications. 

The  rule  in  respect  to  copies  of  records  under  the  seal  of  a  court,  is  the  same  with  that  which 
is  mentioned  in  the  text,  in  respect  to  exemplifications  under  the  great  seal  of  chancery,  viz : 
that,  in  general,  the  whole  record  which  concerns  the  matter  in  question,  should  be  exemplified : 
for  the  court  must  be  enabled  to  judge  of  the  legal  effect  of  the  whole  of  it,  which  may  be  quite 
difierent  from  that  of  a  part :  a  bare  extract,  therefore,  is  not  the  best  evidence  of  which  the  ease 
is  susceptible.  Edmiston  v.  Schwartz,  13  Serg.  &  Rawle,  135 ;  Tance  v.  Eeardon,  2  Nott  & 
M'Cord,  299 ;  Dismukes  et  al.  v.  Musgrove,  8  Mart.  Lou.  Rep.  (N.  S.)  315,  381 ;  Ingham  v. 
Crary,  1  Pennsylv.  Rep.  389,  394.  In  Louisiana,  it  is  said,  that  the  rule  requiring  the  whole 
record  to  be  certified,  from  its  reason,  does  not  apply,  where  the  party  offering  the  copy  ap- 
prises his  adversary  that  it  is  incomplete,  and  proposes  to  introduce  a  transcript  of  the  part 
omitted :  for  that  rebuts  the  idea  that  there  is  anything  in  the  part  omitted  which  would  make 
against  him.  ^  Dismukes  et  al.  v.  Musgrove,  supra.  The  suppletory  transcript,  however,  it  is 
presumed,  should  be  of  as  high  authenticity  and  credit,  as  the  defective  copy  which  it  is  intended 
to  supply.  See  James'  Lessee  v.  Stookey,  1  Wash.  C.  C.  Kep.  330 ;  Rex  v.  Bellamy,  Ey.  &,  Mood. 
N.  P.  C.  114,  115.  "Where  the  party  in  the  Supreme  Court  of  Louisiana,  claimed  in  virtue  of  a 
sale  under  a  fi.  fa,.,  held  that  the  certificate  authenticating  the  judgment  on  which  the  fi.  fa.  issued, 
need  not  state  that  the  copy  contains  aU  the  proceedings  in  the  case.  Por,  "  he  who  claims 
under  3,fi.  fa.  is  only  bound  to  produce  the  judgment  on  which  it  issued.  When  a  case  comes 
up  to  this  court  after  a  trial  entirely  on  documental  evidence,  the  certificate  ought  to  certify  that 
it  contains  aU  of  it.  But  in  other  cases,  the  certificate  is  only  that  the  copy  is  a  true  one.' 
Thompson  v.  Chauveau,  6  Mart.  Lou.  Rep.  (N.  S.)  458,  462.  And  it  has  been  held  in  that  state, 
that  a  certificate  of  the  clerk  that  the  transcript  contains  the  proceedings  on  file  and  of  record,  is 
presumptive  evidence  that  it  contains  the  wJwle  proceedings,  and  therefore  a  transcript  thus 
authenticated  may  be  read.    Peck  v.  Gale,  3  Miller's  Lou.  Rep.  320,  323,  324. 

In  New  Tork,  where  the  plaintiffs  claimed  indemnity  against  a,  certain  judgment  recovered 
against  them  in  Havana,  which  they  had  paid,  held,  that  for  the  purpose  of  establishing  the  fact 
of  a  recovery  and  payment,  it  was  not  necessary  to  produce  a  certified  copy  of  the  whole  record ; 
but  that  ext/racts  showing  the  recovery  and  satisfaction  were  admissible  and,  prima  facie,  suffi- 
cient.    Packard  et  al.  v.  Hill,  1  Cowen'a  Rep.  434.     See  S.  C,  5  Wend.  385,  393. 

In  Pennsylvania,  a  certificate  from  the  prothonotary  annexed  to  the  exemplification  of  a  record, 
that  the  paper  is  iruh/  copied  from  the  records,  imports  that  it  is  a  copy  of  the  whole,  and  not  a 
mere  extract.  Edmiston  v.  Schwartz,  13  Serg.  &  Rawle,  135.  So,  if  the  clerk  certify  that  the 
paper  is  a  copy  of  the  record,  merely,  this  imports  that  it  is  a  copy  of  the  whole.  Voris  v.  Smith, 
13  Serg.  &  Rawle,  334.  In  Edmiston  v.  Schwartz  (supra),  the  court  proceed  upon  the  ground 
that  "a  true  copy"  imports  cm  enfeVecojjj/;  and  in  Toris  v.  Smith  (sitpj-a),  they  say  that  "a  copy  of 
the  record,"  ex  m  termmi,  means  «.  copy  of  the  whole.  Erom  the  subsequent  adjudication  in 
Christine  et  al.  v.  Whitehall  (16  Serg.  &  Rawle,  98),  it  would  seem  that  the  court  were  not  called 
upon  in  either  case  to  go  so  far,  inasmuch  as  in  both  of  them,  the  respective  certificates  had  the 
words,  "so  fully  and  entire  as  it  remained  in  court."  Id.  106,  per  l  uston,  J.  And  where  a 
paper,  purporting  to  be  an  exemplification  of  the  records  of  an  orphan's  court,  was  offered,  stating 
that  A.  B.  appeared  and  agreed  to  take  certain  lands,  at  the  appraisement,  and  containing  the 
decree  of  the  court  assigning  the  lands  to  him,  without  setting  forth  the  other  prooeedinga,  and 
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certified  thus :  "  I  certify  that  the  foregoing  is  a  true  copy  of  the  original  remaining  in  the  ofBoe 
of  the  Orphan's  Court  of  York  county; "  held,  that  it  was  inadmissible.  Christine  et  al.  v.  White- 
hall, supra.  See  also  Ingham  v.  Crary,  1  Pennsylv.  Eep.  388.  Otherwise,  it  seems,  if  the 
officer  had  added  the  words,  "so  full  and  entire  as  in  my  office  it  remains.''  Id.  107.  A  paper 
containing  short  minutes  of  the  proceedings  in  court,  hut  not  appearing  to  be  a  record  of  the 
whole  proceedings,  nor  certified  by  the  clerk  to  be  a  copy  of  any  part  of  the  record,  is  not  evi- 
dence. Barton  v.  The  Commonwealth,  Sup.  Ct.  April  20th,  1814,  MS. ;  Wharton's  Dig.  2T2, 
§  n.     See  Ingham  v.  Crary,  1  Pennsylv.  Eep.  388,  394. 

Several  of  the  states  have  their  pecuhar  local  enactments  with  respect  to  the  form  of  these 
certificates.  In  South  Carolina,  by  a  statute  passed  as  early  as  1121,  copies  of  all  records  certi- 
fied by  the  clerks  of  the  respective  courts,  are  allowed  as  evidence.  This  is  deemed  there  an 
act  in  derogation  of  the  common  law,  and  to  be  construed  strictly,  and  even  without  the  aid  of 
such  a  rule  of  interpretation,  the  court  say,  it  appears  obvious  that  the  legislature  never  intended 
by  the  term  copies,  to  make  extracts  evidence;  the  terms  themselves  are  of  different  import,  and 
besides,  the  mischiefs  of  confounding  them  are  too  manifest  to  need  exposure.  Accordingly! 
where  a  party  claimed  title  to  personal  property  under  a  sheriff's  sale,  and  produced  a  certified 
copy  of  the  judgment  and  one  execution;  and  it  appeared  that  an  alias  and  a  plwies  had  issued,. 
of  which  extracts  only  were  certified,  and  much  irregularity  being  shown  as  to  the  proceedings 
on  the  face  of  the  certificate,  held,  that  it  was  not  even  prima  faxie  evidence.  Vance  v.  Reardon, 
2  Nott  &  M'Cord,  298.     See  Thompson  v.  Chauveau,  sv/pra. 

In  New  York,  by  the  Revised  Statutes,  it  is  expressly  provided,  that  whenever  a  certified  copy 
of  any  affidavit,  record,  document,  or  other  paper,  is  declared  by  law  to  be  evidence,  such  copy 
shaU.  be  certified  by  the  clerk  or  officer  in  whose  custody  the  same  is;  required  by  law  to  be,  to 
have  been  compared  by  him  with  the  original,  and  to  be  a  correct  transcript  therefrom,  and  of  the 
whole  of  such  original ;  and  if  such  officer  have  any  official  seal  by  law,  the  certificate  must  be 
attested  by  such  seal ;  and  if  the  certificate  be  given  by  the  clerk  of  any  county,  in  his  offioia' 
character  as  such,  it  must  be  attested  by  the  seal  of  the  Court  of  Common  Pleas  of  his  county. 
?  R.  S.  403,  §  59.  See  also  pos%  note  403,  as  to  certificates  of  county  clerks.  But  the  seal  is 
not  required  to  be  affixed  to  any  copy  of  a  rule  or  order  of  a  court,  or  of  any  paper  filed  therein, 
when  such  copy  is  used  in  the  same  court,  or  before  any  officer  thereof;  nor  to  a  rule  or  order  of 
the  Supreme  Court,  when  used  in  any  Circuit  Court.  2  R.  S.  404,  §  60.  The  seal  may  be  affixed 
by  making  an  impression  directly  on  the  paper,  without  wax  or  wafer.    Id.  §  61. 

In  Massachusetts,  a  copy  of  the  records  of  the  Common  Pleas,  attested  by  the  clerk,  is  evidraioe 
in  the  Supreme  Court  by  immemorial  usage.  Ladd  v.  Bluntj  4  Mass.  Rep.  402.  And,  indeed!,  a 
copy  of  the  proceedings  of  any  court  of  record  of  that  state^  certified  to  be  a  true  copy  of  the 
record  of  such  court  by  the  clerk  thereof  under  the  seal  of  the  court,,  is  competent  evidence  of  the 
existence  of  the  record  in  every  other  judicial  tribunal  in  the  commonwealth.  Commonwealth  v. 
Phillips,  11  Pick.  Eep.  28. 

In  North  Carolina,  the  clerk's  certificate,  that  it  "  appeaired  to  him  from  the  docket  that  a  judg* 
ment  had  been  entered"  for  so  much,  and  that  an  execution  had  issued,  and  that  the  rest:  of  the 
record  except  what  appeared  on  the  docket  was  lost,  has  been  rejected.  For  this  was  only 
giving  "  a  history  of  the  record  as  it  appeared  to  him,  whereas  the  very  words  should  be  copied) 
that  the  court  may  judge  of  the  true  import  of  it.  The  clerk  may  mistake  the  meaning  of  the 
entries  and  draw  improper  conclusions  from  them."  Wilcox  v.  Bay,  1  Hayw.  Rep.  410  ;  Barry's 
Lessee  v.  Ehea  et  ah,  1  Tenu.  Rep.  345.  A  certificate  in  this  form  is  technically  called  a  coTistat, 
as  to  which  see  Paige's  Case,  6  Coke's  Rep.  54;  also  Coke  on  Litt.  225: b; 

In  Tennessee,  courts  are  presumed  to  know  the  officers  of  government,  especially  the  clerks  ;■ 
and  a  certificate  commencing  thus:  "I,  James  Hicks,  clerk  of,"  &c.,,  was  deemed  sufficient  when 
accompanied  by  the  seal  of  the  court,  without  any  formal  signature  at  the  bottom.  Burton  v. 
Pettibone,  5  Yerg.  Rep.  443. 

It  is  proper  to  remark,  that  unless  the  defect  in  an  exemplification  or  eertificate  be  objected  at 
the  proper  time,  the  party  will  be  precluded  from  availing  himself  of  it.  See  Burton  v.  Pettibone, 
5  Yerg.  Rep.  443 ;  also  ante,  note  IS,  and  post]  in  the  notes  on  bills  of  exceptions. 
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of  justice  tliat  put  their  seal  to  the  copy  are  more  capable  than  a  common 
person  to  examine,  and  more  exact  and  critical  in  their  examination." 
These  copies  under  seal  principally  occur  in  the  proof  of  letters  patent, 
probates,  letters  of  administration,  and  foreign  judgments ;  in  the  latter 
instance  they  are,  as  will  be  shown,  the  peculiarly  proper  evidence  of  acts 
of  foreign  coiirts.{l) 

Where  an  ancient  document,  purporting  to  be  an  exemplification,  was 
produced  from  the  proper  place  of  deposit,  but  had  not  at  the  time  of  its 
production  the  great  seal  affixed,  it  was  nevertheless  admitted  in  evidence 
as  a  complete  exemplification.(2) 

Seal  of  court. 

In  proving  a  record  or  judicial  proceeding  by  a  copy  under  seal,  it  has 
already  been  observed, (3)  that  the  seals  of  the  king,  and  of  the  superior 
courts  of  justice,  and  of  all  courts  established  by  act  of  Parliament,  are 
admitted  without  extrinsic  proof  of  their  genuineness.  Thus  a  seal  pur- 
porting to  be  the  seal  of  the  Insolvent  Debtors'  Court,  affixed  to  a  docu- 
ment brought  from  the  court  (as,  a  schedule  by  an  insolvent  debtor),  will 
be  admitted  without  proof  of  its  genuineness.(4)  Judicial  notice  is  also 
taken  of  the  seal  of  the  County  Palatine  of  Chester,  and  of  the  seal  of  an 
ecclesiastical  court  on  the  exemplification  of  a  will.(5) 


(1)  See  B.  N.  P.  226  b,  228 ;  3  Inst.  173 ;  10  Rep.  93  a ;  Sid.  145 ;  Plowd.  Com.  411 ;  Hardr. 
118.  On  the  proof  by  constat  or  inspeximus,  see  further  Vin.  Ab.  tit.  Evidence,  A,  b.  44,  p.  121  ; 
A,  b.  25,  p.  97.     On  the  proof  by  exemplifications,  I.,  A,  bd.  83,  p.  114. 

(2)  Beverley  (Mayor,  &c.)  v.  Craven,  2  Mo.  &  R.  140.  See  also  Vin  Ab.  tit.  Evidence,  A, 
b.  U. 

(3)  Ante,  Vol.  I,  Chap.  1 0,  Sect.  1. 

(4)  Doe  d.  Duncan  v.  Edwards,  9  A.  &  E.  654. 

(5)  Tooker  v.  Beaufort  (Duke),  Sayer,  297.  See  as  to  County  Palatine  Seal,  Hardr.  120 ;  Seal 
of  Archbishop,  Id.  118.  Exemplification  of  fine  or  recovery  in  "Wales  or  counties  palatine,  Olive 
V.  Guin,  2  Sid.  145.  See  10  Rep.  93,  a;  Sid.  146.  See  infra,  seals  of  private  courts  and 
corporations.  On  proof  by  the  seals  of  courts,  see  further,  Vin.  Ab.  tit.  Evidence,  A,  b.  69, 
p.  132. 

Note  372. — The  seals  of  courts,  instituted  for  the  public  administration  of  justice,  are  allowed 
to  prove  themselves,  for  this  reason :  they  are  a  part  of  the  courts,  supposed  to  be  known  to  every 
one,  as  is  every  law  of  a  public  and  obhgatory  nature.  Den  v.  Vreelandt,  2  Halst.  352,  355,  per 
Kinsey,  C.  J.;  Delafield  v.  Hand,  3  John.  Rep.  310;  De  Sobry  v.  De  Laistre,  2  Harr.  &  John. 
Rep.  218 ;  Dunlap  v.  "Waldo,  6  New  Hamp.  Rep.  453.  But  where  the  seal  was  so  indistinct  that 
it  could  not  be  recognized  as  the  seal  of  any  court,  the  exemplification  was  rejected  on  the  issue 
of  nul  iiel  record.  State  v.  Isham,  3  Hawks'  Rep.  185.  Seals  recognized  by  the  law  of  nations 
prove  themselves ;  thus,  the  seal  of  a  foreign  sovereign  (1  Story's  Confl.  of  Laws,  530),  and  the 
seal  of  admiralty  courts.  Id.  531.  Not  so,  however,  as  to  other  foreign  courts.  Id.  530.  On 
this  subject,  see  the  notes,  ante,  as  to  foreign  judgments,  &c. 

The  seals  of  private  courts  or  of  private  persons  are  not  evidence  of  themselves ;  there  must 
be  proof  of  their  credibility.  It  cannot  be  presumed  that  they  are  universally  known,  and  con- 
sequently they  must  be  attested  by  the  oath  of  some  one  acquainted  with  them.  The  seals  them- 
selves, and  the  proof  of  their  genuineness,  must  go  together  to  the  jury.  Den  v.  Vreelandt, 
sv/pra;  Church  v.  Hubbard,  2  Cranoh,  239. 

See  S.  P.  with  respect  to  the  seal  of  a  banking  corporation  (Leazure  v.  HiUegas,  7  Serg.  i 
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Office  copy. 

An  office  copy  of  a  record  is  a  copy  authenticated  by  a  person  trusted 
for  that  purpose  ;  and  it  is  admitted  in  proof  upon  tlie  credit  of  the  officer, 
without  evidence  of  its  having  been  actually  examined.  The  rule,  as  laid 
down  by  Lord  Mansfield,  C.  J.,(l)  respecting  the  admission  of  office  copies 
in  evidence,  is  that  an  office  copy,  in  the  same  court,  and  in  the  same  cause, 
is  equivalent  to  a  record  ;  but  in  another  court,  or  another  cause  in  the 
same  court,  the  copy  must  be  proved  to  be  examined. (2) 


Eawle,  313);  a  public  incorporated  hospital  (Jackson  t.  Pratt,  10  John.  Eep.  881,  38f);  an  in- 
corporated church  (Den  v.  Treelandt,  2  Halst.  Rep.  352) ;  so  in  Pennsylvania  as  to  the  seal  of 
the  corporation  of  Belfast,  Ireland  (Poster  v.  Shaw,  1  Serg.  &  Rawle,  156);  of  the  city  of  Lou- 
don (Ohew  T.  Keek,  4  Rawle's  Rep.  163) ;  and  indeed  of  all  foreign  corporations.  See  Poster  v. 
Shaw,  and  Chew  T.  Keck,  swpra. 

In  Woodmas  v.  Mason  (1  Esp.  N.  P.  0.  53),  cited  by  our  author  in  the  text,  it  seems  to  have 
been  held  that  the  seal  of  the  city  of  London  proves  itself.  This  case  is  adverted  to  by  Kinsey, 
0.  J.,  deUvering  the  opinion  of  the  court  in  Den  v.  Treelandt  (2  Halst.  Rep.  356);  and  with  re- 
spect to  it  he  says:  "London  is  a  corporation  of  high  antiquity:  its  customs  are  confirmed  by 
Magna  Charta  and  several  acts  of  Parliament.  It  is  the  great  emporium  of  the  kingdom,  the  seat 
of  all  the  principal  courts  of  justice ;  it  has  under  it  several  courts,  vested  with  great  powers,  and 
its  authority  and  antiquity  may  well  entitle  it  to  the  privilege  of  having  its  seal  admitted  as  evi- 
dence of  itself  in  all  courts  of  the  realm.  Lord  Kenyon  may  therefore  he  warranted  in  saying, 
that  the  common  seal  of  London  proves  itself,  and  we  in  practice  have  uniformly  done  the  same. 
But  there  is  nothing  in  his  opinion  extending  the  doctrine  to  other  corporations,  more  recent  in 
their  origin,  and  more  limited  in  their  authority.'' 

The  affixing  of  the  seal  in  these  cases  need  not  be  proved  by  a  person  who  was  present  and 
saw  it  done,  but  the  seal  itself,  i.  e.  the  impression,  must  be  proved  by  some  person  acquainted 
with  it,  who  knows  the  device,  motto,  &c.  Leazure  v.  Hillegas,  1  Serg.  &  Rawle,  313,  318  ;  Pos- 
ter V.  Shaw,  Id.  163 ;  Den  v.  Vreelandt,  2  Halst.  Rep.  352.  And  if  a  similar  seal  has  already 
been  given  in  evidence,  without  objection,  the  jury  are  not  to  be  permitted  to  take  the  two  seals, 
and  judge  of  the  genuineness  by  comparison.  Chew  v.  Keck,  4  Rawle's  Rep.  163.  After  prov- 
ing the  seal,  it  wUl  be  presumed  to  have  been  properly  affixed,  and  it  will  lie  on  the  opposing 
party  to  show  that  the  seal  was  affixed  by  a  stranger.  Lord  Brounker  and  Sir  Robert  Atkyns, 
Skinner's  Rep.  2. 

(Pickard  v.  Bailey,  6  Poster  (N.  H.)  152;  Thomasson  v.  Driskell,  13  Geo.  253;  Thompson  v. 
Marrow,  1  Cal.  428 ;  Spaulding  v.  Vincent,  24  Tt.  501 ;  The  State  v.  Check,  13  Ired.  114.  These 
decisions,  made  in  cases  where  the  records  of  foreign  states  were  offered  in  evidence,  allow  the 
seal  to  be  identified  by  any  person  acquainted  with  it.  Under  the  act  of  Congress,  the  record  of 
a  sister  state  will  be  received  in  evidence,  on  compliance  with  the  terms  of  the  statute.  Catlin 
V.  ITnderhill,  4  M'Lean,  199 ;  Settle  v.  Alisen,  8  Geo.  201 ;  Duvall  v.  Ellis,  13  Mis.  203 ;  Wil- 
lia.ms  V.  Wilkes,  14  Penn.  State  R.  228 ;  Shewn  v.  Barr,  11  Ired.  296.) 

(1)  In  Denn  d.  Lucas  v.  Fulford,  2  Burr.  11'79.  And  see  Black  v.  Braybroke  (Lord),  2  Stark. 
R.  13  ;  by  Littledale,  J.,  in  Highfield  v.  Peake,  M.  &  M.  111. 

(2)  See  Pitcher  v.  King,  1  C.  &  K.  655,  w.fra. 
Note  373. —  What  is  a  record  f 

As  to  what  shall  be  regarded  as  a  record,  with  other  matters  relating  to  the  same  subject,  see 
tmte,  note  365,  and  the  cases  there  cited.  In  England,  the  minutes  from  which  a  record  is  after- 
wards made  up,  do  not  constitute  a  record.  There  the  record' is  never  considered  as  such- until 
enrolled.    Per  Ross,  J.,  in  Adams  v.  Betz,  1  Watts'  Rep.  42'7. 

A  minute-book  in  which  an  entry  is  made  of  the  proceedings  of  the  Quarter  Sessions,  and  from 
which  the  roll,  containing  the  record,  is  subsequently  made  up,  is  not  a  record,  nor  in  the  nature 
of  a  record,  so  as  to  he  admissible  evidence  to  prove  the  facta  there  stated.  Rex  v.  Bellamy, 
Ryan  &  Mood.  N.  P.  C.  Ill;  Roscoe's  Ev.  54;  Roscoe's  Crim.  Ev.  154.     See  Cooke  v.  Maxwell,' 
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2  Starkie's  N.  P.  Rep.  183.  Where,  in  order  to  prove  an  allegation  that  an  indictment  for  felony 
had  been  preferred,  the  indictment  itself  (which  was  in  another  court),  indorsed  "a  true  hill," 
was  produced  by  the  clerk  of  the  peace,  together  with  the  minute-book  of  the  proceedings  at  the 
sessions  at  which  the  indictment  was  found ;  the  King's  Bench  held,  that  it  was  inadmissible, 
though  no  record  had  been  made  up ;  and  that  to  maintain  the  allegation,  the  record  should  be 
regularly  drawn  up,  and  an  examined  copy  produced.  Such,  said  Lord  Tenterden,  has  always, 
been  the  practice.  And  per  Bailey,,  J.,  the  record  itself,  or  an  examined  copy,  is  the  only  legiti- 
mate evidence.  Rex  v.  Smith,  8  Bamw.  &  Cress.  341 ;  Rosooe's  Ev.  54 ;  Roscoe's  Crim.  Ev.  154. 
So,  an  allegation  that  the  grand  jury  at  the  sessions  found  a  true  bill,  is  not  proved  by  the  bill 
itself,  with  an  indorsement  upon  it,  but  a  record  regularly  drawn  up  must  be  produced,  or  an 
examined  copy  of  it.  Porter  v.  Cooper,  6  Carr.  &  Payne,  354;  Rosooe's  Crim.  Ev.  154.  On  an 
indictment  for  perjury,  in  order  to  prove  the  allegation  that  an  appeal  came  on  to  be  heard  at 
the  sessions,  the  sessions-book  was  produced  by  the  deputy  clerk  of  the  sessions :  on  objection 
being  made,  the  deputy  clerk  was  asked,  whether,  on  being  applied,  to,  he  would  have  drawn 
up  the.  record  of  the  appeal  on  parchment,  as  if  he  were  making  a  return  to  a  certiorari,  to 
which  he  answered  in  the  affirmative ;  it  was  then  stated  by  the  clerk  of  the  assize,  that  at  the 
assizes,  the  judgment  roU  is  not  the  record ;  but  that  from  it,  and  from  the  indictment,  a  record 
can  be  made  up.  And  pei' Park,  J. :  "  I  am  of  opinion  the  objection  is  fatal.  There  is  certaiinly 
a  great  difference  between  the  case  of  an  indictment  and  that  of  an  appeal ;  yet  stiU  an  appeal  is 
a  matter  before  a  court  of  record,  and  we  ought  to  consider  the  importance  of  having  the  proper 
evidence :  for  if  it  was  not  heard  before  a  courts  of  competent  jurisdiction,  perjury  cannot  be  com- 
mitted on  the  hearing  of  it.  The  defendant  must  be  acquitted.  Rex  v.  Ward,  6  Carr.  &  Payne, 
366.  So  in  Rex  v.  Thring  (5  Carr.  &  Payne,  507),  the  prisoner  was  indicted  for  perjury  commit- 
ted at  the  Quarter  Sessions,  and  to  prove  that  the  proceedings  alleged  were  had  before  the  ses- 
sions, the  minute-book  was  produced  by  the  ofSoer  of  the  sessions.  Burney,  B.,  inquired  if  the> 
record  was  made  up  on  parchment,  and  was  answered  in  the  negative  by  the  counsel  for  the 
proseoation,  who  addei^  that,  it  was  not  considered  necessary.  Gurney,  B. :  "  The  minute-book, 
of  the  Court  of  Quarter  Sessions  is  not  evidence.  The  record  should  be  made  up  on  parchment, 
aud.  then  an.  examined  copy  of  it  would  be  evidence," 

A  plea,  of  amtrefpis  convict  must,  be  proved  by  the  record'  regularly  made  up ;  and  the  indicts 
ment  with  the  finding  of  the  jury  indorsed  upon  it  by  the  proper  officer,  is  not  sufficient.  Eex 
V.  Bowman,  6:  Carr.  &  Payne,  101.  See  the  case  of  The  State  v.  Benham,  7  Conn.  Rep.  414.  In 
Tooke's  Case  (25How.  St,  Tr.  446),  the  minutes  of  the  court  were  received  to  prove  the  acquittal 
of  Hardy.  This  case  is  distinguished  by  Lord  Tenterden  from  the  foregoing,  on  the  ground 
that  the  matter  proved  by  the  minutes  occurred  before  the  same  court,  sitting  under  the  same 
commission.  Rex  v.  Smith,  8  Bai-nw.  &  Cress.  341.  When  the  proceedings  of  inferior  courts 
are  sought  to  be  proved,  inasmuch  as  their  proceedings  are  not  usually  made  up  in  form,  the 
minutes  will  be  admitted,  if  they  are  perfect  and  omit  nothing  material  See  post,  of  the  text. 
See  also  Rex  v.  Smith,  8  Barn.  &  Cress.  341,  342.  In  Hyer'sCase  (6  City  HaU  Rec.  30),  it  was 
held,  that  to  prove  a  record  of  conviction  or  acquittal,  it  was  necessary  that  it  should  be  under 
fee  seal  of  the  court,  signed  by  the  magistrate  before  whom  the  cause  was  tried:  and  that  it- 
should  be  produced:  by  the  clerk  from  the  files  of  the  court.  The  record  sought  to  be  intro- 
duced in  this  case  was  a  record  of  the  same!  court  where  the  trial  in  which  it  was  offered  took 
place,  and  was  rejected  because  it  lacked  the  above  requisites. 

By  statute  in  New  York,  a  copy  of  the  minute  of  any  conviction,  with  the  sentence  of  the 
court  thereon,  entered  by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in  whose  custody 
such  minutes  shall  be,  under  his  offtcial  seal,  together  with  a  copy  of  the  indictment  on  which 
such  conviction  shall  have  been  had,  certified  in  the  same  manner,  shall  be  evidence  in  all  courts 
and  places;  of  such  conviction,  in  aU  cases  in  which  it  sliall  appear  by  the  certificate  of  the  clerk, 
or  otherwise,,  that  no  ueeord  of  the  judgment  on  such  conviction  has  been  signed  and  filed.  2  R. 
a.  739,  §  10.  It  is  also  provided,  that  within  ten  days  after  the  adjournment  of  any  court  at 
which  any  conviction  for  offences  shall  have  been  had,  the  clerk  thereof  shall  make  out  and  cer- 
tify a  transcript  of  the  entries  in  his  minutes  of  all  such  convictions  and  sentences  thereon,  and 
shall  trajismit  the  same,  to  the  secretary  of  state.  2  R.  S.  738,  §  7.  The  secretary  of  state  is  to 
file  aueln  transcripts,  and.  when  required  by  the  attorney-general  or  district  attorney  of  any 
eawity,  he  shall  fuiniah  an  exempMcation  of  such  transcript  or  a  part  thereof,  wMch  shall  be 
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Copies  by  authorized  ofBcer. 

Beside  office  copies  of  the  judicial  proceedings  of  courts,  which,  accord- 
ing, to  the  rule  of  Lord  Mansfield,  C.  J.,  are  only  admissible  between  the 
same  parties  in  the  same  court,  office  copies  are  admitted,  in  all  courts,  of 
certain  records  of  which  it  is  the  duty  of  particular  officers,  appointed  by 
the  law,  to  furnish  copies.  These  are  copies  which  it  is  the  duty  of  the 
officer  to  make,  and  which  he  is  not  merely  authorized  by  a  particular 
court  to  make,  for  the  convenience  of  suitors  in  that  court.  It  has  been 
said  upon  the  subject  of  such  copies,  that  where  the  law  appoints  any  per- 
son for  a  particular  purpose,  the  law  must  trust  him,  as  far  as  he  acts  under 
its  authority.(l) 


sufficient  evidence  on  the  trial  of  any  person  for  a  second  or  subsequent  oflfence,  of  the  convic- 
tion stated  in  such  transcript.  Id.  §  8.  But  neither  the  transcript  nor  the  exeroplifioatiou 
thereof  shall  in  any  other  case  be  evidence  of  such  conviction.  Id.  §  9.  See  further  as  to  evi- 
dence of  convictions,  ante,  note  316. 

Under  a  former  statute,  similar  in  its  provisions  to  the  Vth  and  8th  sections  above  cited  (1  E. 
L.  462,  K.  k  K),  where  an  objection  was  made  to  the  competency  of  a  witness  on  the  ground  of 
his  having  been  convicted  of  an  infamous  offence,  and  it  was  shown  that  the  records  of  the  court 
■where  the  conviction  was  had  were  lost  or  destroyed,  a  copy  of  the  transcript  required  to  be 
sent  to  the  Exchequer  by  the  above  statute,  was  held  to  be  the  next  best  evidence  to  show  such 
conviction,  and  that  parol  evidence  could  not  be  resorted  to  tiU  it  was  shown  that  such  transcript 
had  not  been  filed.  Hilts  v.  Colvin,  14  John.  Rep.  182.  See  ante,  note  169  ;  and  as  to  proving 
lost  records,  seejiost,  note  376. 

A  party  who  seeks  to  exclude  a  witness  from  testifying  on  the  ground  of  infamy,  must,  in 
general,  have  a  copy  of  the  record  of  conviction  ready  to  produce  in  court.  The  People  v.  Her- 
rick,  13  John.  Rep.  82,  83.     See  also  anU,  note  14,  ToL  I. 

The  entry  in  the  minutes  of  a  rule  for  judgment  cannot  be  received  as  evidence  to  support  a 
plea  of  a  former  recovery ;  nor  can  an  entry  of  a  rule  vacating  a  judgment  be  received  to  prove 
there  was  no  judgment,  or  that  it  has  been  vacated  in  opposition  to  the  record.  Croswell  v. 
Byrnes,  9  Johns.  Rep.  287,  290.  See  also,  Den  v.  Downam,  1  Green's  Rep.  135;  Harvey  v. 
Brown,  1  Hamm.  Rep.  268. 

A  vacatur  ought  to  be  enrolled  or  entered  of  record  as  much  as  the  rule  for  judgment,  and  un- 
til this  is  done,  it  cannot  receive  the  consideration  due  to  a  record.    Croswell  v.  Byrnes,  supra. 

So  with  respect  to  a  saUsf action  piece.    Lownds  v.  Remsen,  1  Wend.  Rep.  35. 

(1)  B.  N.  P.  229. 

Note  374. — See  Den  v.  Downam,  1  Green's  Rep.  135,  143 ;  Adams  v.  Betz,  1  Watts'  Rep 
425,  427.  Where  a  deed  had  upon  it  the  certificate  of  the  clerk  that  it  had  been  recorded,  held' 
that  it  was  prima  fade  evidence  of  the  fact  merely,  and  that  it  might  be  .rebutted  by  producing 
the  record  showing  that  it  was  not  recorded.    Hastings  v.  The  Blue  Hill  Tump.  Co.,  9  Pick.  80. 

In  an  action  on  award  under  a.  judge's  order,  an  office  copy  of  the  rule  making  it  a  rule  of 
court  is  sufficient  to  prove  the  order.  Still  v.  HaJford,  4  Camp.  Rep.  17.  In  Dance  v.  Robson 
(l.Mood.  &  Malk.  294,  295,  296),  to  prove  an  allegation  that  there  was  a  rule  of  the  Insolvent 
Debtors'  Court,  making  it  the  duty  of  a  provisional  assignee  to  attend  at  the  King's  Bench  Prison 
on  a  particular  day,  the  defendant  produced  a  printed  copy  of  the  rules  and  orders  of  the  court ;  it 
appeared  that  these  rules  were  thus  printed  by  order  of  the  court,  but  that  the  originals  were 
under  the  seal  of  the  court,  and  were  kept  at  the  court.  There  was  no'  evidence  that  the  copy 
produced  had  been  examined  with  the  originals,  and  Brougham  objected  to  its  admission.  But 
Lord  Tenterden  admitted  it,  saying  that  it  was  what  the  court  put  forth  and  circulated  among 
their  officers  for  their  guidance,  and  was  therefore  evidence  of  their  duties. 

A  rule  of  court  is  not  a  record,  and  hence  cannot  be  used  to  control  or  vary  a  record  (Rex  v. 
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Chirograph.    Prodamationa  of  fine. 

The  chirograph  of  a  fine,  for  example,  was  formerly  evidence  of  the  fine, 
the  chirographer  being  appointed  to  give  out  copies  of  the  agreements 
between  the  parties,  which  are  entered  of  record.(l)  Where  a  fine  with  proc- 
lamations was  to  be  proved,  the  established  rule  used  to  be  that  the  proc- 
lamations ought  to  be  examined  with  the  roll,  as  it  was  no  part  of  the  duty 
of  the  chirographer  to  copy  the  proclamations.(2)  By  the  5  &  6  William 
lY,  c.  82,  the  offices  of  chirographer,  &c.,  are  abolished ;  but  the  copies 
made  by  the  officer  of  the  Court  of  Common  Pleas  are  made  (by  §  4)  as 
available  in  evidence  as  they  would  have  been  if  made  by  the  former 
officers.(3)  And  now  an  examined  copy  of  a  record  of  a  fine  levied  with 
proclamations  is  as  good  evidence  of  the  fine,  as  the  chirograph  itself 
signed  by  the  officer.(4) 

Indorsement  of  enrollment. 

An  indorsement  by  the  proper  officer  on  a  deed  of  bargain  and  sale, 
enrolled  according  to  the  form  of  the  statute  27  Henry  VIII,  c.  16,  is  evi- 
dence of  the  enrollment  ;(5)  and  an  indorsement  of  the  date  of  the  enroll- 
ment by  the  clerk  of  the  enrollments  is  part  of  the  record,  and  conclusive 
as  to  the  date.(6)  So  where  it  became  necessary  for  the  plaintiff  to  show, 
in  proof  of  his  title,  that  a  certain  lease  had  been  enrolled  with  the  auditor 
of  the  duchy  of  Lancaster,  the  Court  of  King's  Bench  held,  that  a  memo- 
randum of  enrollment  on  the  margin  of  the  lease,  signed  "A.  B.,  auditor," 
was  sufficient  proof  of  the  enrollment.(7)  And  the  production  of  an  in- 
denture having  an  indorsement,  which  purports  to  be  a  memorandum  of 


Bingham,  3  Younge  &  Jervis,  401 ;  see  ante,  note  121);  nor  can  the  rule  itself  be  varied  by 
parol.    Edwards  v.  Cooper,  3  Carr.  &  Payne,  277. 

The  allegation  in  a  rule  of  the  time  when  a  writ  was  returnable,  does  not  prove  the  fact ;  it  is 
the  mere  suggestion  of  the  party.  Woodroffe  v.  Williams,  6  Taunt.  Rep.  19.  The  production  of 
a  rule  of  court  for  committing  a  defendant  convicted  of  a  misdemeanor  to  a  jail,  to  be  imprisoned 
for  a  term  according  to  his  sentence,  is  evidence,  it  has  been  held,  to  prove  an  allegation  that  he 
has  received  judgment  of  imprisonment  for  that  term.  Carlisle  v.  Pai-kins,  Cor.  Abbott,  C.  J., 
"West.  Sitt.  after  Mich.  T.  1822,  cited  2  Starkie's  Bv.  721  (6th  Am.  ed.) 

As  to  a  certified  copy  of  a  rule  of  court  in  New  Torlf,  see  2  R.  S.  403,  §§  59,  60,  61 ;  ante, 
note  371. 

(1)  GUb.  Ev.  21;  Plowd.llOb,  Bac.  Abr.tit.  Evidence  P;  1  M.  &  G.  685;  2  Stark.  R.  13. 

(2)  Gilb.  Ev.  21 ;  Allen's  Case,  B.  N.  P.  229  ;  Doe  d.  Hatch  v.  Bluck,  6  Taunt.  486. 

(3)  Aa  to  proceedings  for  recording  fines  and  recoveries  in  Wales  and  Cheshire,  see  5  Vict. 
c.  32. 

(4)  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102. 

(6)  By  BuUer,  J.,  in  Kinnersley  v.  Orpe,  1  Doug.  56.  It  would  seem  that  the  signature  of  the 
certifying  officer  should  be  proved,  unless  where  it  is  otherwise  provided  by  statute  (aa  it  is  by 
the  Bankrupt  Act,  2  &  3  Wm.  IV,  c.  114,  §  3).  See  infra,  Secondary  Evidence  of  Private  Wri- 
tings. 

(6)  R.  V.  Hopper,  3  Pri.  495.  The  same  rule,  with  respect  to  the  date  of  the  enrollment  of  a 
memorial  of  annuity  deeds.     Garrick  v.  Williams,  3  Taunt.  540. 

(7)  Kinnersley  v.  Orpe,  1  Doug.  56.  See  also  Compton  v.  Ohandless,  4  Esp.  19.  And  aee  1 
&  2  Geo.  IV,  c.  52,  §  8. 
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tie  enrollment  of  the  indenture  in  chancery  on  a  certain  day,  pursuant 
to  the  Mortmain  Act  of  9  George  II,  c.  36,  and  to  be  signed  by  a  party 
■who  is  shown  to  have  acted  as  clerk  of  the  enrollment,  though  not  so 
designated  in  the  indorsement,  is  sufficient  proof  of  the  enrollment  and  of 
the  time  at  which  it  took  place,  without  proof  of  the  handwriting  of  the 
officer  signing  the  memorandum.(l)  An  examined  copy  of  the  memorial  of 
an  assignment  of  a  judgment  (the  memorial  being  required  by  act  of  Parlia- 
ment) is  evideoce  of  the  fact  of  assignment.  And  an  examined  copy  of 
the  memorial  of  the  registry  of  a  deed  is  evidence  of  the  fact  of  the 
registry.(2) 

Copy  by  officer  unauthorized. 

Where  the  officer  of  the  court  is  only  entrusted  with  the  custody  of 
records,  and  is  not  authorized  to  make  out  a  copy,  he  has  no  more  authority 
for  that  purpose  than  a  common  person  ;  and  the  copy  must  be  regularly 
proved  in  a  strict  and  regular  mode.^3)  A  copy  of  a  judgment,  though 
purporting  to  be  examined  by  a  clerk  of  the  treasury,  is  not  admissible 
without  proof  of  its  having  been  examined  ;  because  it  is  no  part  of  the 
necessary  office  of  the  clerk  to  deliver  a  copy,  he  is  only  intrused  to  keep 
the  records  for  the  benefit  of  public  perusal,  and  not  to  make  out  copies  of 
them,(4)  If  a  deed  enrolled  be  lost,  a  copy  of  the  enrolment,  made  out 
by  the  clerk  of  the  peace,  but  not  proved  to  be  examined,  is  not  admis- 
sible.(5) 


(1)  Doe  d.  ■Wffliama  v.  Lloyd,  1  M.  &  G.  671. 

(2)  Hobhouse  v.  HamiltOD,  1  Soho.  &  lef.  201.  See  2  "Wm.  IV,  o.  1,  §  26,  as  to  the  evidence 
of  the  enrollment  of  deeds  relating  to  the  possessions  of  the  crown,  enrolled  in  the  land  Office. 

(3)  Note  315. — See  the  general  proposition  on  this  subject  laid  down  by  Marshall,  C.  J.,  in 
United  States  v.  Peroheman,  1  Pet.  53,  85,  stated  ante,  note  324.  See  also  the  cases  cited  post, 
note  318. 

(4)  B.  N.  P.  229. 

(5)  B.  N.  P.  229.' 

Note  376. — This  species  of  evidence,  it  is  said,  can  only  be  applicable  to  those  cases  where 
very  ancient  records  are  lost ;  for  if  a  recent  record  be  lost,  and  its  contents  can  be  ascertained, 
the  court  will  permit  a  fresh  one  to  be  filed.  Norris'  Peake,  60.  (But  see  Forsaith  v.  Clark,  1 
Foster  (N.  H.)  409;  De  Lane  v.  Moore,  14  How.  U.  S.  253;  Freeman  v.  Thayer,  33  Maine,  76.) 
Thus,  in  Jackson  v.  Hammond  (3  Cain.  Rep.  496),  where  the  original  Nisi  Prius  record  and  issue 
roll  were  not  to  be  found  in  the  proper  office,  the  Supreme  Court,  after  a  lapse  of  six  years, 
allowed  the  plaintiff,  upon  affidavits,  to  ffle  a  new  Nisi  Prius  record  and  postea,  to  enter  judgment 
and  issue  execution.  See  also  Douglass  v.  Tallop,  2  Burr.  Rep.  722.  In  Lyons  v.  Gregory  (3 
Hen.  &  Munf  237),  where  the  records  of  a  court  had  been  destroyed,  an  imperfect  minute  of  a 
judgment  was  admitted  to  record  under  the  provisions  of  a  local  act,  the  substance  of  the  original 
being  contained  in  the  minute ;  and  held,  that  the  record  of  such  minute,  made  by  order  of  the 
court,  was  good  evidence  on  the  plea  of  nul  tiel  record,  although  the  clerk  had  failed  to  indorse 
upon  it  that  the  original  was  lost,  or  destroyed,  and  had  failed  to  make  an  entry  to  the  same 
effect  in  the  record-book.     See  Poorman  v.  Crane's  Administrator,  1  Wright's  Rep.  347. 

A  record  on  the  record-book  of  a  manor,  of  admittance  to  a  copyhold,  reciting  a  surrender  of 
the  same  copyhold  to  the  use  of  a  will,  has  been  held  admissible  evidence  of  the  surrender,  the 
steward  not  being  able  to  find  the  surrender  itself  on  the  roU  or  elsewhere,  and  the  surrenders 
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being  irregularly  kept  in  the  manor,  although  all  the  other  surrenders  were  either  preserved  or 
recorded  on  the  roU.     Rex.  v.  Thrusoross,  1  Adol.  &  Ellis,  126.    See  the  next  succeeding  note. 

But  see  Gresley's  Eq.  Ev.  112  ;  Lord  Irwin  v.  Simpson,  7  Bro.  P.  C.  Sll. 

In  respect  to  secondary  evidence  of  chancery  records  in  Maryland,  see  State  of  Maryland  v. 
Wayman,  2  Gill  &  John.  255.  Evidence  which  leaves  the  mind  in  doubt,  whether  by  a  further 
search,  certain  record-books  sought  for  might  not  have  been  found,  is  not  sufficient  to  let  in  parol 
.proof  of  their  contents  (said,  in  Id.);  quere,  whether  in  an  action  against  the  clerk  for  not  making 
up  records,  his  reports  to  the  chancellor,  that  he  had  made  up  such  records,  and  the  statement  of 
the  chancellor  in  the  minutes  of  the  court,  that  the  clerk  had  made  them  up,  would  be  evidence. 
Id.  283,  284. 

Where  a  record  of  conviction  was  destroyed,  parol  evidence  of  it  was  held  inadmissible,  inas- 
much as  a  transcript  of  the  certificate,  required  to  be  sent  to  the  Court  of  Exchequer  by  1  E.  L. 
462,  §  2  (K.  &  R.),  was  the  next  best  evidence,  and  should  have  been  produced.  Hilts  v.  Col- 
vin,  14  John.  Rep.  182.  "Where  it  was  proved  that  most  of  the  records  of  a  clerk's  office  had 
been  burned,  and  the  rest  mutilated,  the  journals  of  the  court  were  allowed  as  the  best  evidence 
of  which  the  case  was  susceptible.  Cook  v.  Wood,  1  M'Cord's  Rep.  139.  See  also  Lyons  v. 
Gregory,  3  Hen.  &  Munf.  Rep.  23'7,  stated  supra.  In  North  Carolina,  a  memorandum  from  the 
clerk's  docket  of  the  amount  of  the  judgment,  was  received  as  evidence  of  a  record  in  favor  of  a 
purchaser  at  a  sheriff's  sale,  upon  the  ground  that  the  record  was  made  a  long  time  ago,  at  the 
■close  of  the  Revolutionary  War,  and  in  a  new  and  frontier  county,  it  being  proved  that  nothing 
more  could  be  found  among  the  records  connected  with  the  suit.  Though,  had  the  record  pur- 
ported to  bovone  of  recent  date,  the  court  say  they  would  have  hesitated  in  admitting  it  as  such. 
Doe  V.  Greenlee,  3  Hawks'  Rep.  281.  In  Vermont,  whererecords  were  lost,  the  files  of  the  court 
have  been  resorted  to,  and  copies  of  the  writ  and  declaration.  "■  Lowry  v.  Cady,  4  Yerm.  Rep. 
504,  And  generally,  in  case  of  a  lost  or  destroyed  record,  parol  evidence  is  admissible  of  its  con- 
tents ;  especially  where  no  higher  evidence  is  shown  to  exist.  Donaldson  v.  Winter,  1  MiUer'a 
Lou.  Rep.  137,  145;  Jackson  ex  dem  Taylor  v.  CuUum,  2  Blaokf.  Rep.  228;  Newcomb  v.  Drum- 
mond,  4  Leigh,  5'7,  60 ;  Adams  v.  Betz,  1  Watts  Rep.  427,  428.  See  an  able  vindication  of  the 
doctrine  allowing  mere  parol  evidence  to  supply  the  place  of  a  record,  lost  or  destroyed,  by  Hay- 
wood, J.,  in  Hargett  and  Wife  v. (2  Hayw.  Rep.  76,  note);  but  Moore,  J.  (in  S.  C),  held, 

that  the  contents  of  a  record  could  not  be  proven  otherwise  than  by  a  copy.  See  what  is  said  by 
M'Kean,  C.  J.,  in  Morris'  Lessee  v.  Vanderen,  1  Dall.  64,  65 ;  also  AUeyn's  Rep.  18 ;  12  Yin. 
Abr.  124,  247;  1  SaUc.  285  ;  2  RoU.  Abr.  575,  pi.  20;  Sty.  22,  34;  Hardr.  120.  "Records,  gen- 
erally, are  proved  by  inspection,  or  by  copies  properly  authenticated ;  but  if  there  be  sufficient 
proof  of  the  loss  or  destruction  of  a  record,  much  inferior  evidence  of  its  contents  may  be  admit- 
ted" (The  Inhabitants  of  Stockbridge  v.  The  Inhabitants  of  West  Stockbridge,  12  Mass.  R.  400); 
"  and  it  cannot  be  doubted,  that  parol  evidence  is  competent  to  prove  the  existence  and  loss  of  a 
record."  Id.  402.  This  was  said  and  held  in  respect  to  the  act  of  incorporation  of  a  town,  of 
which  no  record  could  be  found.  So,  evidence  of  reputation  was  held  properly  admissible  to 
prove  the  corporate  existence  of  a  parish,  where  no  act  of  incorporation  could  be  found.  Dilling- 
ham V.  Snow,  5  Mass.  Rep.  547.  And  where  the  records  of  the  sessions  could  not  be  found  ap- 
propriating apartments  in  the  jail  to  the  use  of  debtors,  evidence  of  long  continued  usage  was 
held  admissible.    Clapp  v.  Colran,  7  Mass.  Rep.  98. 

Before  inferior  evidence  can  be  received  of  the  contents  of  a  record,  the  absence  of  the  higher 
evidence  must  be  clearly  accounted  for,  as  by  showing  that  the  original  record  is  lost,,  destroyed, 
or  otherwise  incapable  of  being  produced ;  or  is  "  so  obliterated  as  not  to  be  legible."  See 
Adams  v.  Betz,  1  Watts  Rep.  428.  (See  Hernden  v.  Givens,  16  Ala.  261.)  Tliis  general  princi- 
ple vvUl  be  found  tacitly  assumed,  or  expressly  asserted,  in  nearly  all  the  cases  supra.  See  also, 
ante,  notes  163,  168,  169;  Brown  v.  Wright,  2  Yeig.  Rep.  57,  66;  Judge  of  Probate  v.  Briggs, 
3  New  Hamp.  Rep.  309 ;  State  of  Maryland  v.  Wayman,  2  Gill  &  John"  283,  284.  And  the 
party  objecting  to  secondary  evidence  in  these  as  in  all  cases,  must  be  careful  to  point  his  objec- 
tion to  the  real  error  intended  to  be  relied  on.  See  post,  in  the  notes  on  Bills  of  Exceptions. 
Where  he  objected  to  parol  evidence  of  a  record,  because  that  species  of  evidence  was  intrinsi- 
cally incompetent,  held,  that  on  error  brought,  he  could  not  be  allowed  to  avail  himself  of  the 
objection  that  a  proper  ground  was  not  laid  for  the  introduction  of  secondary  evidence.  Wolver- 
ton  V.  The  Commonwealth,  7  Serg.  &  Rawle,  273. 
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An  of&oer  who  has  the  care  and  custody  of  records  cannot  be  examined 
as  to  their  contents,  though  he  may  be  as  to  their  condition.(l) 

Examined  copy. 

The  more  usual  way  of  proving  the  records  of  the  superior  and  inferior 
courts  of  this  country  is  by  means  of  examined  copies  and  ofiS.ce  copies.(2) 


It  has  been  held  that  the  certificate  of  the  clerk  having  the  custody  of  records  could  not  be  re- 
ceived to  prove  the  record  lost.  Robinson  v.  Clifibrd,  2  Wash.  C.  C.  Rep.  1,  2  ;  Wilcox  v.  Ray, 
1  Hayw.  Rep.  410.  See  ante,  note  324.  But  in  Pennsylvania,  such  certificate  is  competent  evi- 
dence to  prove  search  and  loss  without  the  oath  of  any  individual.  Ruggles  v.  Alexander,  2 
Rawle,  232,  236. 

And  by  the  Revised  Statutes  in  New  York  it  is  expressly  enacted,  that  when  any  officer  to 
whom  the  legal  custody  of  any  document  or  paper  shall  belong,  shall  certify  under  his  official  seal, 
that  he  has  made  diligent  examination  in  his  office  for  such  paper,  and  that  it  cannot  be  found, 
such  certificate  shall  be  presumptive  evidence  of  the  facts  so  certified,  in  all  causes,  matters,  and 
proceedings,  in  the  same  manner,  and  with  the  like  effect,  as  if  such  officer  had  personally  testi- 
fied to  the  same.  2  R.  S.  552,  §  12.  This  was  deemed  the  introduction  of  a  new  principle,  and 
was  designed  to  save  officers  from  the  inconvenience  of  personal  attendance  as  witnesses.  4  Re- 
visors'  Rep.  u.  8,  part  3,  p.  183,  §  11,  note. 

(1)  Leighton  v.  Leighton,  1  Stra.  210. 

(2)  Note  311.— S.  P.,  Hill  v.  Packard,  5  Wend.  Rep.  38*7.  In  lynde  v.  Judd  (3  Day's  Rep. 
499),  the  witness,  to  prove  a  copy  of  a  paper,  said,  that  the  defendant  read  a  paper  as  the  original, 
and  he,  the  witness,  looked  at  the  copy,  and  it  agreed  with  the  paper  read  to  him.  On  objection 
being  made,  the  court  said;  "  This  is  the  usual  mode  of  comparing  papers.  The  proof  is  sufficient 
to  entitle  the  party  to  read  the  copy." 

In  Fyson  v.  Kemp  (6  Carr.  &  Payne,  11),  the  witness  testified,  that  he  could  not  undertake  to 
say  he  saw  the  original,  but  he  believed  another  clerk  held  the  original,  and  he,  the  witness  held 
the  duplicate  produced,  when  they  examined  them.  Law,  submitted  that  the  papers  should  have 
been  examined  erossways.  But  Gurney,  B.,  was  of  opinion  that  what  had  been  done  was  suf- 
ficient. Indeed,  all  the  cases  cited  in  the  text  on  this  point  show,  that  is  not  necessary  for 
the  persons  examining  to  exchange  papera  See  note  a  to  Fyson  v.  Kemp,  supra;  also  Roscoe's 
Crim.  Ev.  155. 

If  a  witness  has  made  two  copies  at  the  same  time,  of  the  original,  and  has  compared  one  of 
them  with  the  original,  and  the  other  with  the  first  copy,  which  he  has  found  correct,  this  is  suf- 
ficient.    Wmnv.  Patterson,  9  Peter's  Rep.  633,  61 1,  618. 

The  copy  produced  must  be  a  copy  of  the  judgment  from  the  clerk  of  the  court  which  rendered 
it,  and  also  a  copy  of  the  original.  Accordingly,  where  a  person  in  Louisiana  claimed  property 
on  the  ground  of  his  being  a  judgment  creditor,  and  for  the  purpose  of  proving  himself  such, 
offered  in  evidence  the  record  copy  of  the  judgment  in  the  parish  judge's  office,  held,  that  it  was 
inadmissible.  Per  Porter,  J.,  delivering  the  opinion:  "This  was  not  the  best  evidence  of  which 
the  case  was  susceptible ;  a  copy  of  the  judgment  from  the  clerk  of  the  court  which  rendered  it 
should  have  been  produced.  That  presented  was  the  copy  of  a  copy ;  of  a  copy  too,  which  had 
passed  through  the  hands  of  the  judgment  creditor,  or  his  agent,  before  it  was  recorded  in  the 
parish  judge's  office,  and  consequently,  open  to  nearly  every  objection  which  can  be  made  to 
gocondary  evidence.    Lum  v.  Kelso  et  al.,  3  Miller's  Lou.  Rep.  64,  67. 

The  copy  of  a  copy  is  not,  in  general,  admissible,  whatever' be  the  mode  of  its  authentication. 
See  Whiteacre  v.  M'llhany,  4  Munf  Rep.  310;  Lincoln  v.  Battelle,  6  Wend.  Rep.  475,  484; 
Morris'  Lessee  v.  Tanderen,  1  DaU.  Rep.  64,  65.  This  rule,  says  Mr.  Justice  Story,  properly  applies 
to  cases  where  the  copy  is  taken  from  a  copy,  the  original  being  still  in  existence,  and  capable  of 
being  compared  with  it ;  for  then  it  is  a  second  remove  from  the  original ;  or  where  it  is  a  copy  of  a 
copy  of  a  record,  the  record,  if  in  existence,  being  by  law  deemed  as  high  evidence  as  the  original ; 
for  then  it  is  also  a  second  remove  from  the  record.     But  it  is  quite  a  different  question,  whether  it 

Vol.  II.  23 


354  Of  the  Proof  of  Records,  &c.  [CH.  V. 

The  proof  by  an  examined  copy  is  by  producing  a  witness  who  has  com- 
pared the  copy,  word  for  word,  with  the  original,  or  who  has  examined 
the  copy  while  another  person  read  the  original;  the  latter  mode  of  exam- 
ination will  suffice,  without  proof  that  the  witness  examined  the  original 
both  ways,  and  without  calhng  both  persons  engaged  in  the  examination ; 
for  it  will  not  be  presumed  that  a  person  willfully  misread  the  record.(l) 
And  it  appears  not  to  be  necessary  that  the  person  reading  the  record 
aloud  should  be  the  ofiicer  of  the  court.  (2)  But  the  copy  must  be  a  com- 
plete and  accurate  copy,  and  therefore  if  it  contains  abbreviations  of  words 
which  in  the  original  are  written  at  full  length,  it  will  not  be  admissible  ;(3) 
and  it  ought  to  be  shown  that  the  original  came  from  the  proper  place  of 
deposit,  or  out  of  the  hands  of  the  officer  in  whose  custody  the  records  are 
kept.  It  has  been  held,  that  in  order  to  prove  an  examined  copy  of  an 
Irish  judgment,  it  was  not  enough  for  the  witness  to  say,  that  he  exam- 
ined the  copy  with  a  record  produced  to  him  in  a  room  over  the  Four 
Courts  at  Dublin,  where  the  records  of  the  superior  Irish  courts  are  kept, 
without  seeing  whence  the  record  was  taken,  or  knowing  the  person  who 
produced  it  to  be  an  officer  of  the  court.(4) 


applies  to  oases  of  secondary  eTidenoe,  when  the  original  ia  lost,  or  the  record  of  it  is  not,  in  law, 
deemed  as  high  evidence  as  the  original.    Winn  v.  Patterson,  9  Pet.  Rep.  663,  &11. 

In  Louisiana,  a  certified  copy  from  a  copy  of  a  Spanish  record  of  the  judicial  proceedings  and 
adjudication  of  property,  ordered  to  be  deposited  and  kept  in  the  archives  of  the  Spanish  gov- 
ernment, at  Baton  Rouge,  has  been  held  legal  evidence,  it  appearing  that  the  originals  had  been 
remitted  to  Pensaoola  and  only  a  copy  retained,  as  was  the  practice  of  such  government  when 
the  property  was  situated  in  different  jurisdictions.  Vidal's  Heirs  v.  Duplantier,  9  Lou.  Rep. 
(Curry),  525,  52'7. 

(1)  Eeid  V.  Margison,  1  Camp."  469  ;  Gyles  v.  Hill,  Id.  471,  n.;  Rolf  v.  Dart,  2  Taunt.  51 ;  Py- 
son  V.  Kemp,  6  C.  &  P.  72;  M'lTiel  y.  London  (Sheriffs),  1  Bsp.  263.  A  different  rule  prevails  in 
the  committee  of  privilege  in  the  House  of  Lords,  according  to  which,  to  make  a  copy  of  a  record 
admissible,  there  must  be  a  change  of  hands,  or  the  witness  must  himself  read  the  copy  with  the 
original.     Slane  Peerage  Case,  5  Clark  &  Pin.  23,  24,  42. 

(2)  By  Lawrence,  J.,  in  Bccles  v.  Hill,  1  Camp.  471,  n. 

(3)  R  V.  Christian,  Car.  &  M.  388. 

(4)  Adamthwaite  v.  Synge,  1  Stark.  R.  183;  4  Camp.  372. 

Note  378. — But  the  office  copy  of  an  affidavit  made  in  another  cause  in  the  same  court,  has 
been  admitted  as  good  evidence.  Wightwick  v.  Banks,  Forrest,  153.  And,  says  Mr.  Roseoe, 
there  is  no  reason  for  distinguishing  between  the  effect  of  office  copies  in  different  causes  in  the 
same  court ;  the  principle  of  the  admissibility  being  that  the  court  will  give  credit  to  the  acts  of 
its  own  officers.    Roscoe's  Crim.  Ev.  155.    See  Gresley's  Eq.  Ev.  102. 

The  rule  that  an  office  copy  must  be  in  the  same  court,  has  been  so  strictly  adhered  to  in  Eng- 
land, that  where  on  a  trial  at  law  of  an  issue  directed  by  chancery,  an  office  copy  of  the  defend- 
ant's answer  was  proposed,  the  court  rejected  it,  though  it  was  offered  to  impeach  the  very  party 
who  had  made  and  used  it  in  the  Court  of  Chancery.  And  per  Best,  C.  J.,  "I  cannot  agree  that 
one  of  his  Majesty's  supreme  courts  is  to  be  considered  as  merely  an  auxiliary  to  the  court  of  the 
vice-chancellor."  Burnand  v.  ITerot,  1  Carr.  &  Payne,  578.  But  see  Highfield  v.  Peake,  1  Mood. 
&  Malk.  109,  111 ;  Roscoe's  Crim.  Ev.  155 ;  Studdy  v.  Sanders,  2  Dowl.  &  Ryl.  347. 

Who  is  and  who  is  not  competent  to  authenticate  copies,  is  a  question  wliioh,  practically,  must 
depend  so  much  upon  particular  local  regulations,  that  wo  can  say  scarcely  anything  on  the  sub- 
ject which  would  be  generally  useful.    See  arafe,  note  324.    The  principle  that  copies  given  out 


SEC.  I.]  Jvdgment-JBoohs,  Sc.  355 

Minutes  of  record.    Judgment-lxiok,  &c. 

The  minutes  from  which  a  record  is  afterwards  made  up,  or  the  copies 
of  such  minutes,  are  not  equivalent  to  an  examined  or  office  copy  of  the 
record,  nor  are  they  proper  evidence  of  the  record.  Thus,  it  has  been 
held  that  a  judgment  paper  signed  by  the  master  is  not  evidence,  though 
upon  sucb  judgment  execution  may  be  taken  out ;  for  it  is  not  yet  become 
permanent,  or  part  of  the  permanent  rolls  of  the  court,  but  is  removable 
from  place  to  place.  And  a  judgment  will  not  be  regularly  proved  by 
the  judgment-book  of  the  court,  though  the  record  of  the  judgment  roll 
has  not  been  made  up,  and  though  the  party  interested  in  the  proof  of  the 
judgment  were  not  a  party  to  the  suit  in  which  the  judgment  was  obtained. 
Eecords  are  not  complete  until  they  are  delivered  into  court  in  parchment, 
and  there  fixed  as  the  rolls  of  the  court.(l)  In  a  case  where  there  had 
been  an  interlocutory  judgment,  an  inquisition,  final  judgment  and  exe- 
cution, it  was  held  that  both  judgments  must  be  proved  by  an  examined 
copy  of  the  roll,  which  must  be  carried  in ;  and  that  it  was  not  enough  to 
produce  entries  in  the  prothonotary's  book,  and  the  inquisition  with  the 
prothonotary's  allocatur. {^)  The  day-book,  kept  at  the  judgment  of6.ce,  is 
not  evidence  to  prove  the  time  of  signing  the  judgment.(3)  But  the  entry 
of  an  incipitur,  or  note  of  the  judgment  in  the  paper  book  kept  at  the 
office,  is  sufficient  proof  to  support  an  allegation  that  the  judgment  has 
been  entered  m^.(4) 

An  unsealed  issue  roll,  with  a  nolle  prosequi  entered  thereon,  not  being 
a  record,  is  not  the  proper  evidence  of  a  nolle  prosequi.ip) 

Minutes  of  court  sittiBg. 

The  minutes  of  a  court  of  oyer  and  terminer  may  be  received,  where 
the  matter  to  be  proved  by  the  minutes  has  occurred  before  the  same 
court,  sitting  under  the  same  commission ;  as  upon  the  trial  of  Home 
Tooke,  where  the  minutes  of  the  court  were  received  as  proof  of  the 
acquittal  of  Hardy  .(6) 


by  a  person  not  autliorized  are  inadmissible,  has  been  recognized  in  the  following,  among  many 
other  American  cases.  Schnertzell  v.  Young,  3  Harr.  &  M'Hen.  502 ;  Sampson  v.  Overton,  4 
Bibb's  Rep.  409 ;  Donohoo  v.  Brannon,  1  Tenn.  Rep.  328 ;  The  President,  &o.,  of  the  Hallowell 
and  Augusta  Bank  v.  Hamlin,  14  Mass.  Bep.  1T8;  Stoever  v.  Whitman's  lessee,  6  Binn. 
Rep.  416. 

In  New  York,  the  person  in  whose  custody  the  paper  is  lodged  by  law,  is  authorized  to  give 
out  copies,  whenever  certified  copies  are  evidence.  2  R.  S.  403,  §  59;  Id.  404,  §  60.  See  ante, 
note  324. 

(1)  B.  N.  P.  228 ;  Godefroy  v.  Jay,  3  C.  &  P.  192 ;  Avrey  v.  Davenport,  2  N.  B.  4'?4. 

(2)  Godefroy  v.  Jay,  ut  supra. 

(3)  Lee  v.  Meecock,  5  Esp  177. 

(4)  Fisher  v.  Dudding,  9  Dowl.  P.  0.  872;  R.  v.  Gordon,  Car.  &  M.  410.  See  also  Kmg  v 
Birch,  3  Q.  B.  425,  431. 

(5)  Pagan  v.  Dawson,  4  M.  &  G.  711,  ante,  VoL  I. 

(6)  25  St.  Tr.  446.    And  see  8  B.  &  C.  343,  by  Lord  Tenterden,  C.  J. 
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Conviction.     Certificate  of. 

In  ordinary  cases,  a  conviction  or  sentence  must  be  proved  by  the  pro- 
duction of  a  record  regularly  drawn  up.(l)  Thus,  where  it  is  necessary 
to  prove  that  a  prisoner  is  in  lawful  custody  under  a  sentence  of  imprison- 
ment, neither  the  production  of  the  calendar  of  the  sentences,  signed  by 
the  clerk  of  the  assize,  nor  the  evidence  of  a  person  who  heard  sentence 
passed  upon  the  prisoner,  is  sufficient  fur  that  purpose.(2) 

The  Stat.  7  &  8  Geo.  IV,  c.  18,  §  11,  enacts,  that  on  the  trial  of  a 
prisoner  for  felony,  when  the  indictment  states  a  former  conviction  for 
felony  (averring  generally  that  he  was  at  a  certain  time  and  place  con- 
victed of  felony,  without  otherwise  describing  the  former  felony),  a  cer- 
tificate containing  the  substance  and  effect  only  of  the  former  indictment 
and  conviction,  purporting  to  be  signed  by  the  clerk  of  the  court,  or  other 
officer  having  the  records  of  the  court  where  the  prisoner  was  before  con- 
victed, or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon  proof  of  the 
identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  the  first 
conviction,  without  proof  of  the  signature  or  official  character  of  the  per- 
son appearing  to  have  signed  the  same.(3) 

Where  a  prisoner  pleads  autrefois  acquit  to  an  indictment,  he  may 
remove  the  record  by  certiorari  into  chancery,  and  have  it  exemplified ; 
but  it  seems  to  be  the  usual  practice  for  the  clerk  of  assize  or  clerk  of  the 
peace  to  make  up  the  record,  and  to  attend  with  it  without  writ.(4) 

Lost  records. 

When  an  ancient  record  has  been  lost,  an  old  copy  has  been  allowed  to 
be  given  in  evidence,  without  proof  of  its  being  a  true  copy.(5) 

The  fact  of  an  ancient  record  having  existed  may  sometimes  be  estab- 
lished by  presumptive  evidence.     The  presumption  that  a  record  has 


(1)  In  practice,  it  is  quite  unusual  to  draw  up  sucli  a  record ;  but  it  may  be  done  at  any  time. 

(2)  E.  T.  Bourdon,  2  C.  &  K.  366.  See  4  Geo.  IT,  c.  64,  as  to  the  evidence  of  a  conviction, 
where  a  party  is  indicted  for  an  escape. 

(3)  See  6  &  t  "Wm.  IT,  u.  Ill,  which  enacts,  that  the  evidence  of  the  previous  conviction  is 
not  to  be  given  till  the  prisoner  shall  have  been  found  guilty  of  the  felony  he  stands  charged  with, 
unless  where  he  has  called  witnesses  to  character.  In  order  to  prove  the  identity  of  a  prisoner, 
named  in  a  certificate  of  a  previous  conviction,  it  is  not  necessary  to  call  a  witness  who  was 
present  at  the  trial  to  which  the  certificate  relates ;  it  is  sufficient  to  prove  that  the  prisoner  is 
the  person  who  underwent  the  sentence  mentioned  in  the  certificate.    R.  v.  Crofts,  9  C.  &  P.  219. 

TJhder  a  recent  statute,  a  former  conviction  or  acquittal  may  be  proved  by  a  certificate  under 
the  hand  of  the  clerk  of  the  court  having  custody  of  the  records  of  such  court,  giving  a  copy  of 
the  record  of  indictment,  trial  and  conviction,  or  acquittal.  14  &  15  Vict.  c.  99,  §  13.  See, 
also.  Id.  c.  100,  §  22.  A  similar  provision  is  contained  in  the  statutes  of  New  York,  providing 
the  mode  in  which  a  former  conviction  may  be  proved.     2  E.  S.  (3d  ed.)  823,  824. 

(4)  See  2  Russ.,  Cr.  &  M.,  by  Greaves,  837,  n.  As  to  what  are  the  requisites  for  making  a 
criminal  record  complete,  see  R.  v.  Bellamy,  Ry.  &  M.  172;  R.  v.  Smith,  8  B.  &  C.  341;  Cooke  v. 
Maxwell,  2  Stark.  R.  183;  Porter  v.  Cooper,  6  0.  &  P.  354;  R.  v.  "Ward,  Id.  366 ;  R.  v.  Bow- 
man, Id.  101 ;  King  v.  Reginam,  7  Q.  B.  782,  797. 

(5)  Anon.,  1  Ventr.  257 ;  B.  N.  P.  228. 
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existed  and  is  lost  must  depend  upon  tlie  facts  proved,  both  with  respect 
to  its  actual  existence,  and  also  with  respect  to  its  custody,  which  may 
admit  of  a  greater  or  less  probability  of  loss.  It  does  not  appear  that  the 
existence  and  loss  of  records  of  the  superior  courts  have  been  presumed ; 
but  it  appears,  from  the  instances  cited  in  a  former  chapter,  that  even  acts 
of  Parliament  may  be  presumed.  An  unexamined  copy  of  a  recovery  of 
lands  in  a  court  of  ancient  demesne  has  been  received,  where  the  recovery, 
if  it  existed,  must  have  been  ancient,  and  where  the  possession  was  proved 
to  have  gone  a  long  time  according  to  the  recovery.(l)  And  where  it  ap- 
peared that  the  records  of  the  city  of  Bristol  had  been  burned,  an  exempli- 
fication of  a  recovery  of  houses  in  Bristol,  under  the  town  seal,  has  been 
allowed  in  evidence.(2)  So  a  license  to  appropriate  has  been  presumed.(3) 
Upon  ejectment  for  the  recovery  of  a  rectory,  to  which  a  recusant  had 
presented,  it  was  held  that  the  record  of  conviction,  which  was  proved  to 
have  been  burned,  might  be  proved  by  estreats  in  the  Exchequer,  and  an 
inquisition  of  the  recusant's  lands  returned  there.(4)  So,  in  an  action  of 
trover,  secondary  evidence  has  been  admitted  of  a  fieri  facias  and  a  ven- 
ditioni exponas  proved  to  have  been  lost.(5)  And  a  similar  proof  has  been 
allowed  of  the  decree  in  the  time  of  Henry  the  Eighth  for  tithe  in  Lon- 
don, the  decree  having  been  lost.(6)  "  In  such  cases,"  says  Chief  Baron 
Gilbert,  "the  instrument  must  be  according  to  the  rule  of  the  civil  law, 
vetustate  temporis  aut  judiciaria  cognitione  rohoratum."{7)  This  subject  has 
been  more  fully  considered  in  treating  of  presumptive  evidence. 

Judgment  of  Lord?.    Journals. 

Judgments  in  the  House  of  Lords  may  be  proved  by  examined  copies 
of  the  minutes  of  the  judgments  entered  in  the  journals.  The  minutes  of 
a  judgment  there  are  the  judgment  itself,  which  it  is  not  the  practice  to  draw 
up  in  form.(8) 

The  journals  of  either  house  of  Parliament  are,  by  a  recent  statutory 
enactment,  (9)  to  be  received  in  evidence,  if  thej  purport  to  be  printed  by 
the  printers  to  the  House. 

Verdict. 

A  verdict  is  frequently  given  in  evidence  for  the  purpose  of  showing  the 
opinion  of  a  jurj^  on  certain  points  in  issue ;  as,  for  example,  where  a  jury, 


(1)  Id. ;  Greene  v.  Proude,  1  Mod.  117. 

(2)  1  Mod.  117. 

(3)  By  Hale,  C.  J. ;  Id. 

(4)  Knight  v.  Dauler,  Hardr.  323 ;  Salt.  285. 

(5)  Hardr.  323. 

(6)  See  Maodougal  v.  Toung,  Ry.  &  M.  393 ;   B.  N.  P.  228. 

(7)  GUb.  Ev.  19. 

(8)  Jones  v.  Randall,  Cowp.  17. 

(9)  8  &  9  Viot.  0.  113,  §  3. 
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on  some  former  trial,  have  found  matter  of  reputation,  or  hare  decided  a 
particular  right.  In  such  cases,  though  it  is  the  verdict  and  not  the  judg- 
ment which  is  relevant  to  the  inquiry,  still  it  seems  to  be  necessary  to  pro- 
duce a  copy  of  the  judgment  founded  upon  the  verdict. (1)     It  has  been 


(!)•  Note  379. — See  amie,  note  373,  ei  seq. 

Tn  G-odefroy  v.  Jay  (1  Moore  &  Payne,  236),  the  plaintiff  declared  against  an  attorney,  for 
negligence  in  not  causing  an  application  to  be  made  to  the  court  to  set  aside  proceedings  in  an 
action  brought  against  him,  alleging,  that  in  consequence  thereof,  judgment  passed  against  him 
by  default,  and  that  afterwards  final  judgment  was  obtained  and  execution  issued ;  held,  that  it 
was  incumbent  on  the  plaintiff  to  produce  an  examined  copy  of  the  record  to  prove  both  judg- 
ments ;  and  that  proof  of  the  entry  of  the  judgment  by  default  in  the  prothonotary's  book,  and 
the  inquisition  with  the  prothonotary's  aMocattir,  were  not  sufficient  evidence.  See  S.  C,  3  Oarr. 
&  Payne,  192.  In  Wade  v.  Odeneal  (3  Dev.  Rep.  423),  the  action  was  to  recover  a  penalty, 
given  by  statute  for  collecting  taxes  of  one  whom  the  sheriff  had  returned  an  insolvent ,-  and  it 
became  necessary,  on  the  trial,  that  the  plaintiff  should  prove  himself  to  have  been  regularly 
adjudicated  by  the  County  Court  an  insolvent.  For  this  purpose  the  clerk  of  the  County  Court 
was  called,  who  produced  a  list  of  the  msolvent  taxables  in  the  handwriting  of  the  defendant, 
the  sheriff.  The  list  was  indorsed  "  allowed,"  and  the  clerk  swore' that  no  other  order  was  made 
by  the  court  respecting  insolvents  of  that  year,  and  that  the  defendant  had  settled  the  county 
taxes  by  that  list.  The  testimony  was  objected  to,  and  the  Supreme  Court  held  it  inadmissible. 
"The  question,"  says  Ruffin,  J.,  delivering  the  opinion,  "is,  how  this  judgment  is  to  be  proved. 
Courts  of  record  speak  only  in  their  records.  They  preserve  written  memorials  of  their  proceed- 
ings, which  are  exclusively  the  evidence  of  those  proceedings.  If  they  choose  to  keep  minutes, 
which  they  understand,  and  can  act  on,  to  their  own  satisfaction,  it  is  well.  If,  fi-om  them,  they 
can  afterwards  undertake  to  draw  out  the  record  to  perpetuate  it  to  their  successors,  or  to 
communicate  its  contents  to  another  court,  I  know  nothing  to  prevent  them,  but  the  difficulty  in 
their  own  minds  of  being  sure  they  make  it  what  it  was  originally  intended  to  be.  But,  until 
the  record  be  so  framed,  another  court  cannot  know  more  than  the  words  of  the  minutes  in  them- 
selves import.  The  records  may  be  identified,  but  their  contents  cannot  be  altered,  nor  their 
meaning  explained  by  parol.  The  acts  of  the  court  cannot  be  thus  established.  Here,  the  testi- 
mony of  the  witness  was  indispensable  to  make  out  a  case.  Had  he  sent  a  transcript  under  the 
seal  of  his  office  of  what  was  deposited  there,  nothing-  could  have  been  made  of  it."  In  the 
Circuit  Court  of  the  United  States,  sitting  in  New  Jersey,  the  plaintiff,  a  surety  in  a  custom- 
house bond,  sought  to  recover  against  his  principal  the  amount  of  a  judgment  recovered  on  the 
bond  in  the  District  Court  of  Pennsylvania,  which  the  plaintiff  had  paid.  On  the  trial,  to  estab- 
lish the  judgment,  he  offered  a  paper  under  the  seal  of  the  District  Court,  certified  by  the  clerk 
of  that  court  to  be  a  true  copy  of  the  docket  entries  in  a  suit  of  the  United  States  v.  Dayton  & 
Leveringe,  with  a  certificate  of  the  judge  of  that  court  subjoined,  that  the  attestation  was  in  due 
form.  The  contents  of  the  paper  were  nearly  as  follows,  viz :  "  United  States  v.  Leveringe,  &c., 
nar.  filed;  on  motion,  judgment  for  the  United  States  v.  Leveringe ;  exit  capias  ad  satisfaciendum, 
$1,602,"  to  which  were  added  the  interest  and  cost  in  figures;  and  then,  "July  3d,  satisfaction 
acknowledged."  It  was  proved  that  the  plaintiff  applied  to  the  clerk  of  the  District  Court  for  a 
copy  of  the  judgment  and  other  proceedings,  and  that  in  compliance  with  that  application  the 
above  paper  was  delivered,  and  that  it  was  the  practice  of  that  officer  to  deliver  a  similar  paper, 
in  all  cases  like  the  present.  '  The  court  refused  to  admit  the  evidence.  And  per  'Washington, 
J. ;  "  The  plaintiff  relies  upon  a  record  to  prove  payment  of  a  certain  sum  composed  of  principal, 
interest  and  costs,  under  a  judgment  and  execution  against  him.  But  the  paper  produced  is  no 
record  of  a  judgment  or  execution;  it  is  a  mere  minute  of  the  proceedings  of  the  court,  taken  by 
the  clerk  to  enable  him  to  make  up  a  record.  The  paper  contains  no  judgment,  nor  even  the 
minute  of  a  judgment  for  any  sum  at  all,  unless  we  are  to  connect  the  figuring  with  the  general 
entry,  'judgment  for  the  United  States,'  and  then  conclude  that  the  aggregate  of  the  sums  stated 
is  that  for  which  the  judgment  was  rendered;  which  would  be  going  much  farther  than  any 
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court  in  my  opinion  ought  to  do.  In  short,  this  paper  does  not  inform  us  that  the  action  to 
wliich  it  relates  was  on  a  bond,  in  which  the  plaintiff  was  surety,  or  what  was  the  nature  of  the 
demand ;  for  what  sum  the  judgment  was  entered,  or  the  execution  issued.  I  do  not  say  that 
the  record  need  be  made  out  with  the  same  precision  in  matter  of  form,  as  if  it  were  to  accom- 
pany a  writ  of  error  to  a  superior  court.  But  the  proceedings  should  be  stated,  and  the  judgment 
ought  to  have,  substantially  at  least,  the  form  of  a  judgment."  Leveringe  v.  Dayton,  4  Wash.  C. 
C.  Rep.  698.  See  also  Ferguson  v.  Harwood,  1  Cranoh,  408.  In  Tuthill  v.  Davis  (20  John.  Rep. 
285),  the  action  was  on  a  note,  to  which  the  defendant  set  up  usury ;  the  plaintiff,  by  way  of 
rebutting  this  defence,  sought  to  show  that  the  note  in  question  was  given  on  the  settlement  of 
a  judgment  obtained  on  two  other  notes,  and  that  though  those  notes  were  usurious,  the  defend- 
ant was  precluded  from  alleging  it,  in  consequence  of  the  judgment.  In  order  to  prove  the 
judgment,  and  that  the  note  in  question  was  given  on  the  settlement,  he  produced  the  certificate 
of  the  attorney,  who  brought  the  suits  on  the  first  notes;  and  the  Supreme  Court  held  it  inad- 
missible. Per  Piatt,  J.,  delivering  the  opinion :  "  The  right  to  recover  in  this  action  depended 
on  the  fact  whether  a  judgment  had  been  obtained  in  the  suit  on  the  first  notes ;  and  there  is  no 
ground  for  contending  that  the  mere  certificate  of  John  Everitt  (the  attorney)  was  competent 
evidence  of  the  fact.  An  exemplified  copy  of  the  judgment  was  undoubtedly  the  proper  evi- 
dence." In  Termont,  it  has  been  said,  that  "  an  exemphfied  copy  of  a  judgment  is  the  legal  and 
proper  evidence  to  prove  the  same.  Neither  the  records  themselves,  nor  minutes,  should  ever  be 
received,  when  copies  can  be  obtained,  unless  there  is  some  strong  reason  for  dispensing  with 
the  usual  and  appropriate  evidence."  Lowry  v.  Cady,  4  Verm.  Rep.  504.  In  Ohio,  where 
defendants  justify  under  a  judgment,  the  fact  of  a  judgment  must  be  proved  on  their  part  by  the 
record  or  a  transcript.  And  the  fact  that  the  witnesses  of  the  adverse  party  in  giving  their  testi- 
mony spoke  collaterally  of  the  judgment,  will  not  supersede  the  necessity  of  resorting  to  the 
regular  mode  of  proof.  Seaton  v.  Cordray,  1  "Wright's  Rep.  102.  Where  a  judgment  is  sought 
to  be  used  on  the  footing  of  mere  hearsay,  it  must  be  proved  by  the  record,  or  an  authenticated 
copy ;  it  cannot  be  established  by  depositions.    Vaughan  v.  Phebe,  Mart.  &  Terg.  1,  24,  25. 

It  has  been  held  in  Massachusetts,  that  in  order  to  prove  that  a  suit  was  discontinued,  it  was 
necessary  to  produce  the  record  or  an  authenticated  transcript.  Thus,  in  an  action  on  an  agree- 
ment of  the  defendant  to  pay  costs  in  a  certain  suit,  "  he  (the  plaintiff)  withdrawing  said  suit 
and  making  no  further  costs  therein,"  the  plaintiff  offered  to  show  by  his  attorney  in  the  suit 
mentioned  in  the  agreement,  that  the  same  was  withdrawn,  and  that  the  words  "  neither  party" 
were  entered  in  the  docket  of  the  court  where  such  suit  was  pending.  This  was  held  inadmissi- 
ble by  the  Common  Pleas,  and  the  Supreme  Court  aflarmed  the  judgment.  Per  Gwriami:  "The 
exception  in  the  present  case  was  founded  upon  a  rule  strictly  technical ;  still  it  is  a  well  settled 
rule,  founded  in  considerations  of  general  expediency,  that  the  judgments  and  proceedings  of  a 
court  of  record  must  be  proved  by  the  record  or  an  authenticated  transcript.  The  plaintiff's  case 
required  him  to  show  that  a  final  judgment  had  been  entered  in  the  action  in  question  pending 
in  another  county.  The  evidence  offered  by  the  testimony  of  a  witness  might  have  been  very 
satisfactory  in  the  particular  case,  but  by  a  general  rule,  adopted  for  general  convenience,  we 
think  it  was  inadmissible.''  Sheldon  v.  Prink,  13  Pick.  Rep.  568.  A  similar  case  has  been  decided 
in  the  Common  Pleas  in  England,  and  it  was  there  held,  that  the  allegation  of  discontinuance 
could  not  be  supported  without  proof  of  a  rule  to  discontinue.  Gaslee,  J.,  mentioned  a  case  at 
Nisi  Prius  where  it  was  decided  that  the  production  of  a  rule  to  discontinue  was  not  enough,  but 
that  it  was  incumbent  on  the  plaintiff  to  show  that  it  had  been  entered  on  the  roll.  Panshaw  v- 
Heard,  1  Moore  &  Payne,  191,  194,  195;  S.  C,  3  Carr.  &  Payne,  190.  See  Graham's  N.  T.  Prao. 
603  (2d  ed.)  In  South  Carolina,  the  court  say :  "  There  can  be  no  doubt,  that  out  of  the  court  in 
which  the  proceedings  are  had,  a  regular  judgment  is  the  only  legitimate  evidence  of  the  termi- 
nation of  a  cause,  for  the  obvious  reason  that  the  non-production  of  the  judgment  would  furnish 
a  presumption  that  an  intermediate  or  interlocutory  order  had  been  reversed  or  set  aside ;  but 
this  reason  does  not  apply  in  oases  where  the  proceedings  are  had  in  the  same  court  in  which 
they  are  offered  in  evidence;  for,  in  legal  contemplation,  the  whole  record  is  before  the  court." 
Accordingly,  they  allowed  the  entry  of  a  nonsuit  on  the  back  of  a  declaration,  as  legitimate  evi- 
dence of  the  termination  of  a  former  suit  in  the  same  court.  Baker  v.  Deliesseline,  4  M'Cord's 
Rep.  372.  In  New  York,  where  the  defendant,  in  an  action  of  assault  and  battery  and  false 
imprisonment,  set  up  by  way  of  accord  and  satisfaction,  that  the  plaintiff  had  settled  with  and 
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considered  ttat  the  production  of  \hepostea  alone  is  not  sufficient  in  order 
to  prove  a  verdict,  for  the  judgment  may  have  been  arrested,  or  a  new 


discharged  a  co-trespasser,  who  was  sued  with  him,  the  defendant,  in  a  previous  suit  brought  by 
the  same  plaintiff  for  the  same  cause  of  action,  and  it  appeared  that  such  co-trespasser  had,  be- 
fore the  settlement,  instituted  an  action  against  the  plaintiff,  the  discontinuance  of  which  conati 
tuted  a  portion  of  the  consideration  of  the  settlement;  held,  that  in  order  to  show  such  discon- 
tinuance, it  was  not  indispensably  necessary  to  produce  the  record ;  but  the  fact  of  the  co-tres- 
passer having  ordered  his  attorney  to  discontinue  the  suit,  together  with  the  payment  of  the  costs 
by  him,  was  sufficient,  especially  as  there  were  circumstances  in  the  case  warranting  the  infer- 
ence that  the  writ  by  which  the  suit  was  commenced  had  never  been  filed  in  the  clerk's  office. 
Foster  v.  Trull,  12  John.  Kep.  456. 

In  some,  and  perhaps  most  of  the  United  States,  the  ancient  common-law  judgment  roll  is  en- 
tirely out  of  use,  and  other  modes  of  perpetuating  judicial  proceedings  have  been  substituted, 
possessing  the  same  intrinsic  force  as  evidence.  Thus,  in  New  Jersey,  a  book  called  a  judgment 
book  is  used,  which  is  entitled  to  all  the  consideration  due  to  the  English  "rolls  of  court,"  and 
equally  excludes  the  minutes  of  the  clerk  as  evidence.  See  Den  v.  Downam,  1  Green's  Kep.  135, 
136.  See  also  Penn  v.  Meeks,  1  Pennington's  Rep.  153,  per  Pennington,  J.  So  also  in  Ohio,  it 
seems.  See  Harvey  v.  Brown,  1  Hamm.  Eep.  268.  In  Pennsylvania,  the  docket  stands  in  the 
place  of  a  record ;  or  rather,  the  docket  is  the  record,  where  all  the  proceedings  in  the  cause  ap- 
pear, except  the  writ,  narr.,  and  execution  ;  and  an  authenticated  copy  of  the  docket  entries  of  a 
suit,  appearance,  plea  in  issue,  is  admissible  to  show  a  suit  brought ;  and  whether  the  suit  was  an 
ejectment  for  a  particular  tract  of  land,  may  be  proved  by  an  authenticated  copy  of  the  narr.,  or 
in  case  of  its  loss,  by  parol.  Ruggles  v.  Alexander,  2  Eawle's  Eep.  232,  236.  The  copy  mtist 
be  a  copy  of  the  whole,  however,  and  not  a  mere  extract.  Ingham  v.  Crary,  1  Pennsylvania  Rep. 
389,  394.  And  in  that  state,  where  the  original  record  of  the  Common  Pleas  had  been  removed 
by  writ  of  error  in  the  Supreme  Court,  held,  that  on  a  trial  in  the  former  court,  the  docket  entries 
might  be  received ;  held  also,  that  the  original  record,  so  removed,  was  admissible  without  being 
authenticated  by  the  seal  of  the  Supreme  Court,  where  it  was  then  lodged  (Eisenhart  v.  Slayma- 
ker,  14  Serg.  &  Eawle,  153) ;  and  the  court  say  :  "  In  England  records  are  not  permitted  to  be 
carried  from  place  to  place ;  but  in  Pennsylvania,  we  know  that  the  original  records  of  the  land 
office,  as  well  as  courts  of  justice,  are  permitted  to  be  taken  to  any  place  where  the  production  of. 
the  original  is  necessary  for  the  administration  of  justice ;  and  in  such  case  it  is  never  authenti- 
cated with  a  seal,  but  proved  to  be  the  original  by  parol  evidence."  Id.  In  Tennessee,  it  is  the 
practice  to  use  the  original  papers  in  suits,  as  records,  where  they  are  of  the  same  court  in  which 
the  trial  is  had.  The  propriety  of  it  is  doubted,  however,  not  because  they  are  not  the  best  evi- 
dence, but  because  of  the  danger  to  the  records  of  the  country.  Nichol  v.  Eidley,  5  Terg. 
Rep.  63. 

On  a  trial  at  the  circuit,  in  New  York,  an  original  judgment  record  was  introduced,  without 
being  proved  to  be  a  record  by  the  oath  of  the  clerk  or  his  deputy ;  this  was  held  irregular,  but 
that  the  irregularity  was  cured  by  the  production,  upon  the  argument  before  the  Supreme  Courb 
of  an  exemplification  of  the  record.  "Wood  v.  Williams,  14  "Wend.  129.  That  a  deficiency  in 
record  evidence  at  the  circuit  may  be  supplied  at  bar,  see  also  Ritchie  v.  Putnam,  13  Wend.  524. 

The  omission  of  the  officer  signing  the  record  to  add  his  title  of  office  to  his  signature  will  not 
vitiate  the  record.  The  omission  may  in  all  cases  be  supplied  by  parol  proof  Elliott  v.  Cronk's 
Adm'r,  13  Wend.  35,  40.  As  to  what  shall  be  sufficient  evidence  of  a  judgment  in  South  Caro- 
lina in  favor  of  a  party  claiming  title  to  land  in  virtue  of  a  sheriff's  sale  under  it,  see  M'Call  v. 
Boatwright,  2  Hill's  Rep.  438. 

We  saw  in  the  text,  that  in  general  the  material  and  substantial  parts  of  a  record  are  not  liable 
to  be  contradicted.  In  addition  to  the  exceptions  noticed  at  the  latter  page,  it  may  be  well  to 
observe  that  the  mere  fictitious  parts  of  a  record  never  estop  the  parties.  Accordingly  in  Eng- 
land, by  fiction  of  law,  all  judgments  are  supposed  to  be  recovered  in  term,  and  to  relate  to  the 
first  day  of  term ;  yet  where  the  purposes  of  justice  require  the  true  lime  to  appear,  it  may  be 
shown.  Littleton  v.  Cross,  3  Barn.  &  Cress.  317,  See  Johnson  v.  Smith,  2  Burr.  Rep.  950.  See 
pott,  note  386. 
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trial  may  liave  been  granted.(l)  But  in  one  case(2)  the  Nisi  Prius  record 
and  postea  have  been  held  sufficient  to  support  a  plea  of  set-off  on  an  action 
for  contribution.  And  ia  another,(3)  Abbott,  C.  J.,  admitted  the  joostea  as 
evidence  of  the  amount  recovered  by  the  verdict,  without  proof  of  the 
judgment:  at  the  same  time  expressing  a  doubt. 

Postea,  -when  admissible. 

Where  it  is  intended  to  be  shown  that  some  particular  fact  took  place 

(1)  Pitton  V.  Walter,  1  Stra.  162;  B.  N.  P.  234;  unlessinthecaseof  an  issue  out  of  chancery, 
when  no  judgment  is  entered.  B.  N.  P.  234  See  further  Lee  v.  Gansel,  1  Cowp.  3;  Fitch  v. 
Smallbrook,  T.  Eaym.  32 ;  Fisher  v.  Kitchingman,  "Willes,  367 ;  Holt  v.  Meirs,  9  C.  &  P.  196. 

Note  380. — ^In  that  case  the  verdict  would  not  be  evidence  of  any  of  the  facts  found  by  it. 
Richardson's  lessee  v.  Parsons,  1  Harr.  &  John.  253 ;  Ridgeley  v.  Spencer,  2  Binn.  Rep.  70 ; 
Green  v.  Stone,  1  Harr.  &  John.  405. 

In  Kentucky,  a  verdict  without  the  judgment  is  inadmissible  as  evidence  of  the  facts  found. 
Donaldson  v.  Jude,  2  Bibb's  Rep.  60.  And  in  Tennessee,  even  where  it  appeared  that  a  rule  for 
a  new  trial  had  been  continued  for  several  terms,  and  at  length  discharged,  the  verdict  was  held 
inadmissible  without  the  judgment;  for  the  court  will  not  presume  that  judgment  was  entered; 
that  fact  must  be  shown  a&rmatively  by  the  party  seeking  to  avail  himself  of  the  proceeding. 
Ragan  v.  Kennedy,  1  Overt.  Tenn.  Rep.  94. 

But  in  North  Carolina,  owing  to  the  looseness  of  practice  which  has  prevailed  there,  the  ver- 
dict is  received  without  the  judgment ;  and  the  latter,  it  seems,  wiU  be  presumed  to  have  been 
entered  until  the  contrary  be  shown.  Deloah  v.  Worke,  3  Hawks'  Rep.  36 ;  State  v.  Grayton, 
3  Id.  187  ;  Murphy  v.  Guion's  Ex'rs,  1  N.  Car.  Law  Repos.  94;  Jones  v.  ZoUicofifer,  Id.  376,  378. 
And  therefore  where  the  judicial  proceediags  of  that  state  are  offered  in  evidence  in  South  Caro- 
lina, the  courts  of  the  latter  state  extend  ah  possible  indulgence  and  Uberality  toward  them ; 
even  going  so  far  as  to  give  them  effect,  wherever  they  have  found  anything  from  whence  a 
judgment  could  be  inferred.  But  where  the  record  showed  a  verdict  only,  held,  that  a  judgment 
would  not  be  presumed.    Hincle  v.  Carruth,  1  Const.  Rep.  So.  Car.  471. 

In  Pennsylvania,  a  verdict  in  a  former  ejectment  is  evidence  against  the  defendant,  if  he  has 
acquiesced  in  it  by  paying  the  costs  and  deUvering  possession,  although  no  judgment  has  been 
entered  upon  it.     Shaeffer  v.  Kreitzer,  6  Binn.  Rep.  430. 

The  doctrine  that  a  verdict  is  not  evidence  without  the  judgment,  is  obviously,  from  its  reason, 
entirely  inapplicable  to  a  verdict  rendered  before  a  court  possessing  no  power  to  arrest  judgment 
or  grant  a  new  trial.  Accordingly,  in  New  York,  a  verdict  rendered  before  a  justice  of  the  peace 
ia  evidence  without  producing  the  judgment.  Felter  v.  MuUmer,  2  John.  Rep.  181.  Nor  would 
it  be  applicable,  where  the  sole  object  of  introducing  the  verdict  was  to  prove  the  rendition  of 
the  verdict  itself,  as  a  feet,  without  reference  to  the  circumstances  upon  which  it  was  founded. 
See  Barlow  v.  Dupuy,  1  Martin's  Lou.  Rep.  (N.  S.)  442. 

"With  respect  to  the  doctrine  above  adverted  to,  in  its  application  to  criminal  cases,  see  rniie, 
note  292. 

(2)  Garland  v.  Scoones,  2  Esp.  648. 

Note  381. — In  an  action  on  an  indemnity  bond,  the  postea  was  held  sufficient  proof  of  an  allega- 
tion that  the  plaintiff  was  oUiged  to  pay  and  did  pay  a  certain  sum  as  and  for  damages  recovered, 
where,  in  consequence  of  an  arrangement  between  the  parties,  no  judgment  was  entered  up. 
Havarass  v.  Bradshaw,  9  Price,  359.  And  in  New  York,  in  an  action  to  recover  over  on  a  bond 
of  indemnity,  held,  that  the  postea  was  evidence  to  prove  the  fact  of  a  suit  and  verdict,  and  the 
extent  to  which  the  defendant  was  Hable.  Ejp  v.  Brigham,  7  John.  Rep.  168,  171.  So  m  an 
action  by  the  grantee  against  the  grantor  of  lands  on  a  covenant  against  incumbrances,  the  pos- 
tea in  an  action  of  ejectment  against  the  former,  was  held  evidence  of  the  existence  of  the  eject- 
ment suit,  and  the  fact  of  a  verdict  having  been  rendered.  Waldo  v.  Long,  7  John.  Rep.  173. 
See  also  Gresley's  Eq.  Bv.  109. 

(3)  Foster  v.  Compton,  2  Stark.  R.  365. 
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at  tlie  trial  of  a  caiise,  whicli  fact  should  have  been  indorsed  upon  the 
postea,  as  e.  g.,  that  a  juror  was  withdrawn,  or  a  verdict  taken  for  the 
plaintiff  subject  to  a  reference,  that  fact  can  only  be  proved  by  producing 
the  postea  ;(1)  and  it  has  also  been  decided,  that  the  fact  of  a  cause  having 
been  tried,  or  the  day  on  which  it  was  tried,  must  be  proved  in  the  same 
manner.(2)  But  it  is  not  necessary  in  such  cases  to  show  that  the  record 
has  been  formally  drawn  up  ;(3)  thus  the  production  of  the  postea  indorsed 
on  the  Nisi  Prius  record  will  be  sufficient  evidence  that  a  trial  took  place, 
in  order  to  introduce  the  testimony  of  a  deceased  witness,(3)  or  of  a  person 
indicted  for  perjury.(4)  Still  less  is  it  necessary  to  draw  up  the  formal 
record,  where  from  the  course  of  practice  it  would  not  have  been  made 
up  ;  as  where  a  former  trial  had  taken  place  before  the  same  court  while 
sitting  under  the  same  commission,(5)  or  where  there  had  been  a  motion 
for  a  new  trial  in  the  cause,  the  proceedings'  relating  to  which  it  is  pro- 
posed to  prove.(6) 


(1)  E.  V.  Page,  6  Bsp.  83. 

(2)  Thomas  y.  Ansley,  6  Esp.  80 ;  Parry  v.  Collia,  Peake  Add.  Ca.  i1 ;  S.  C,  not  S.  P.,  2 
Bsp.  399., 

(3)  B.  N.  P.  234;  Pitton  v.  "Walter,  1  Stra.  162. 

(4)  R.  V.  Browne,  3  0.  &  P.  512 ;  R.  t.  Coppard,  M.  &  M.  118 ;  R.  v.  Ilea,  Ca.  temp.  Hardw. 
1818 ;  R.  V.  Alford,  1  Lea.  160 ;  R.  v.  Lincoln,  R.  <fc  R.  421.  But  see  E.  v.  Thring,  5  C.  & 
P.  507. 

Note  382. — See  1  Baruardis.  Rep.  243;  Barnes,  449;  T  Mod.  Rep.  451.  In  a  prosecution  for 
perjury,  the  indictment  alleged  a  trial  at  Nisi  Prius,  and  that  the  accused  committed  the  offence 
on  such  a  trial.  It  turned  out  in  evidence  that  on  the  alleged  trial,  one  of  the  defendants  was 
acquitted  and  examined  as  a  witness ;  that  the  accused  was  then  caUed  to  impeach  him,  and  on 
his  cross-examination,  denied  having  had  any  communication  with  the  party  for  whom  he  was 
sworn  respecting  the  trial.  The  perjury  was  assigned  as  consisting  in  what  the  accused  stated 
on  his  cross-examination.  To  prove  that  the  cause  came  on  for  trial,  as  alleged,  the  Nisi  Prius 
record  was  produced,  with  a  minute  of  the  verdict  endorsed  by  the  officer  in  these  words:  "ver- 
dict for  plaintiff,  damages,  Is."  Lord  Tenterden  at  first  inclined  to  think  this  was  not  sufficient 
■without  the  ^osfea;  and  he  suggested  that  if  the  minute  were  taken  as  evidence,  it  would  appear 
that  there  was  a  general  verdict  against  all  the  defendants,  whereas  it  seemed  necessary  to  the 
support  of  the  prosecution  to  show  that  the  defendant  who  was  made  a  witness,  had  been  acquit- 
ted, inasmuch  as  the  imputed  perjury  only  arose  out  of  his  being  examined  as  a  witness.  On 
consultation,  however,  with  Bayley,  Littledale  and  Park,  J's,  his  Lordship  held,  that  the  minute 
indorsed  as  mentioned,  was  competent  evidence  of  the  trial,  and  that  the  other  difficulty  might 
be  obviated  by  parol  evidence  that  the  defendant  who  had  been  used  as  a  witness  on  the  first 
trial,  had  been  there  examined.  A  short-hand  writer  was  then  called,  who  testified,  that  such 
defendant  was  acquitted  on  the  first  trial,  and  then  examined ;  whereupon  Denraan  inquired  if 
that  was  deemed  proof  of  the  acquiiial?  Per  Lord  Tenterden,  C.  J.  :  "No;  but  it  is  good  proof 
that  he  was  examined."    Brown's  Case,  1  Mood.  &  Malk.  315 ;  S.  C,  3  Carr.  &  Payne,  512. 

In  Pennsylvania,  on  an  indictment  for  perjury,  the  postea  in  the  suit  in  which  the  perjury  was 
alleged  to  have  been  committed,  has  been  held  essentially  necessary.  Respublica  v.  Goss,  2 
Teates'  Rep.  419.    See  Rex  v.  Page,  2  Esp.  N.  P.  Rep.  650,  note. 

(5)  R.  V.  Tooke,  25  How.  St.  Tr.  446,  449 ;  R.  v.  Smith,  8  B.  &.  Ad.  343. 

(6)  R.  V.  Browne,  ut  avpra;  S.  C,  not  S.  P.,  M.  &  M.  315.  See,  as  to  the  production  of  the 
postea  in  proceedings  in  error,  King  v.  Eeginam,  1  Q.  B.  782,  191. 
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Depositions  at  chambers.    Writs. 

A  copy  of  depositions,  sworn  at  a  judge's  chambers,  and  delivered  out 
by  bis  clerk,  and  attested  by  his  signature,  is  admissible  evidence,  without 
proof  of  its  having  been  examined  with  the  original.(l) 

When  a  writ  is  only  an  inducement  to  the  action,  the  fact  of  taking  out 
the  writ  may  be  proved  by  producing  it,  because  before  the  writ  is  re- 
turned it  is  not  a  record.  But  where  the  writ  has  been  returned,  and  is 
itself  the  gist  of  the  action,  there  ought  to  be  a  copy  from  the  record,  as 
the  best  proof  of  which  the  nature  of  the  case  is  capable.(2) 

In  an  action  against  a  sheriff  for  a  false  return  to  a  writ  of  fi.  fa.,  office 
copies  of  the  writ  and  return,  which  are  not  proved  to  have  been  ex- 
amined copies,  are  not  receivable  in  evidence,  even  where  the  original 
cause  was  ia  the  same  court  as  the  action  against  the  sheriff.(3)  It  has 
been  held,  however,  in  an  action  of  trespass  against  a  sheriff  for  seizing 
goods,(4)  that  if  the  plaintiff  puts  in  the  sheriff's  warrant  to  his  officer, 
which  recites  a  writ  at  the  suit  of  a  judgment  creditor,  that  is  some  evi- 
dence of  the  writ.(5) 


(1)  Duncan  v.  Scott,  1  Camp.  100. 

(2)  B.  N.  P.  234.  As  to  producing  the  original  writ,  in  order  to  prove  allowance  of  a  writ  of 
error,  see  Oleghorn  v.  Desanges,  3  B.  Moore,  83 ;  Gow,  66.  As  to  the  effect  of  writs,  indorsements 
thereon,  and  returns,  see  Brown  v.  Dean,  2  N.  &  M.  31T. 

(3)  Pitcher  v.  King,  1  C.  &  K.  655.  The  sheriff's  hook  is  not  the  proper  evidence  of  the  con- 
tents of  a  writ,  nor  will  the  court  take  judicial  notice  of  that  hook.  Eussell  v.  Dickson,  6 
Bing.  442. 

In  an  action  against  the  sheriff  for  a  false  return,  his  return  of  nulla  iona  is  prima  facie'  evi- 
dence in  his  &,vor.  Pardee  v.  Robertson,  6  Hill  Rep.  550.  It  is,  however,  evidence  only  of  such 
acts  as  he  is  specifically  required  to  perform.  Browning  v.  Hanford,  5  Denio  Rep.  586.  The 
execution  properly  returned  and  filed  is  a  record.  "Walden  v.  Davison,  15  "Wend.  675.  If  lost 
in  the  hands  of  the  sheriff  after  levy,  the  court  will  order  a  new  one  like  the  original  to  be  sub- 
stituted in  its  place,  and  hold  that  admissible  as  primary  evidence.   Burkle  v.  Luce,  1  Comst.  163. 

(4)  Bessey  v.  Windham,  6  Q.  B.  166.     See  also  Haynes  v.  Hayton,  cit.  Id.  169. 

(5)  See  Glave  v.  Wentworth,  before  Parke,  B.,  6  Q.  B.  113,  n.,  conl/ra. 

Note  383. — Protection  of  apvMic  officer,  extent  of. — That  in  an  action  brought  by  the  defendailt 
in  execution  against  the  ofBcer,  for  taking  goods  under  it,  the  latter  need  show  a  judgment,  is  a 
rule  now  well  settled  and  very  generally  recognized.  It  stands  upon  the  same  principle  noticed 
mde  (note  293,)  which  protects  a  ministerial  ofBoer  in  other  cases,  for  acts  done  by  him  in  virtue 
of  process,  regulajr  amd  valid  wpon  its  face.  And  though  the  court  which  issued  the  process  had 
no  jurisdiction,  and  the  party  in  whose  favor  it  issued  would  not  be  able  to  justify  under  it,  still 
a  complete  protection  will  be  afforded  to  the  officer,  to  whom  the  law  has  confided  the  duty  of 
executing  it.  Holmes  v.  Nuncaster,  12  John.  Rep.  395;  Parmelee  v.  Hitchcock,  12  "Wend.  96; 
Coon  V.  Congden,  Id.  496 ;  Tates  v.  St.  John  &  Van  Alstyne,  Id.  Y5 ;  Savacool  v.  Boughton,  5  Id. 
110 ;  Harget  v.  Blaokshear,  Taylor's  N.  0.  Bep.  101,  per  Haywood,  J;  Damon  v.  Bryant,  2  Pick. 
411,  413;  Clay  v.  Caperton,  1  Monroe,  10,  11.  See  also  Cleveland  v.  Rogers,  6  Wend.  Rep.  438; 
Britton  v.  Cole,  1  SaUceld,  408,  409 ;  M'Oormiek  v.  Miller,  3  Penna.  Rep.  230.  See  Earl  v.  Camp; 
16  Wend.  Rep.  563  ;  Parker  v.  Walrod,  Id.  513 ;  Hoose  v.  Sherrill,  Id.  33.  But  there  is  a  dis- 
tinction between  the  plaintiff,  at  whose  suit  an  execution  is  issued,  and  the  officer.  The  former^ 
when  sued,  must  show  a  judgment,  if  he  justifies  under  the  process.  Clay  v.  Caperton,  1  Mon- 
roe's Rep.  10;  Britton  v.  Cole,  1  Salk.  408,  409.  Where  the  plaintiff  in  an  execution,  however 
sues  the  officer  or  his  representative,  for  money  coUeoted  under  the  same,  the  former  need  not 
show  a  judgment.    It  is  not  for  the  officer  or  his  representalives  to  put  the  plaintiff  upon  proof 
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of  a  judgment  in  such  cases.  They  are  estopped  from  denying  it.  Semble,  Elliott  v.  Crank's 
Adm'rs,  13  Wend.  35,  40.  And  the  sheriff,  to  recover  the  purchase  money  from  his  vendee,  need 
not  produce  the  judgment,  but  only  the  writ  upon  which  he  sold,  and  prove  the  sale.  Davis  v. 
Baxter,  5  "Watts'  Rep.  515.  An  officer  who  sues  a  mere  stranger,  having  no  pretence  of  title,  in 
trespass  or  trover,  for  intermeddling  with  goods  levied  on  by  him  under  an  execution,  need  not 
show  a  judgment.  Barker  v.  Miller,  6  John.  Bep.  195 ;  Blackley  Y.  Sheldon,  7  Id.  32 ;  Spoor  v. 
Holland,  8  Wend.  445 ;  Wilbraham  v.  Snow,  2  Saund.  Rep.  47.  So  where  the  officer  issued  by 
such  stranger.  Per  Cur.  in  Barker  v.  Miller,  swpra;  Ante,  note  293,  S.  P.,  wrongly  expressed. 
Otherwise,  however,  where  a  stranger  suing  the  officer  shows  in  himself  a  title  to  the  property, 
anterior  to  the  levy,  and  good  as  against  the  defendant  in  the  execution ;  for  then  the  officer,  in 
order  to  defend  himself,  can  only  do  so  by  attacking  such  title  as  void  for  fraud  in  respect  to 
creditors,  in  which  case  he  is  bound  to  show  a  judgment.  Per  Walworth,  Ch.,  Parker  v.  Walrodi 
IG  Wend.  514,  516,  517.  See  mfra.  The  officer's  right  to  sue  an  officious  stranger,  as  above 
mentioned,  depends  upon  his  special  property  and  his  liability  over.  His  process  and  levy  in 
such  case  show  \am  prima  facie  entitled  to  the  property;  but  where  he  establishes  no  prior  actual 
possession,  the  defendant  may  defeat  the  suit  by  proving  that  the  officer's  process  was  void,  as 
having  issued  upon  a  judgment  obtained  without  jurisdiction.  For,  in  that  event,  it  appears  that 
the  officer  has  no  special  property  and  is  not  liable  over.  Earl  v.  Camp,  16  Wend.  562.  His  in- 
dorsement of  levy  and  possession  taken  is,  it  seems,  sufficient  to  show  an  actual  possession  in  the 
first  instance ;  but  when  the  process  is  impeached  as  utterly  void  for  any  cause,  if  he  Would  main- 
tain his  action  on  the  ground  of  prior  possession,  he  should  go  further  and  show  such  possession 
by  better  evidence.  Id.  569,  570.  And  where  an  officer  sues  to  recover  property  levied  on  by 
him,  and  it  appears  clearly  that  the  plaintiff  in  the  execution  is  the  real  prosecutor,  the  officer 
being  merely  a  nominal  party,  he  must  show  a  valid  judgment.     Semble,  Id. 

Where  a  purchaser,  through  sale  under  a  judgment  and  execution,  sues  as  such  to  recover  the 
property  purchased,  he  must,  in  general,  produce  the  judgment,  execution,  &c. ;  for  they  are 
parts  of  his  title.  This  is  so,  whether  the  property  be  real  or  personal.  Tates  v.  St.  John  &  Tan 
Alstyne,  12  Wend.  74,  75,  76;  Jackson  v.  Hasbrouck,  12  John.  Rep.  213;  Carter  v.  Stimpson, 
7  Id.  535;  Doe  v.  Smith,'2  Stark.  Bep.  199;  Glasier  v.  Eve,  1  Bing.  Rep.  209;  S.  0.,  S'Moore, 
46 ;  Lanning's  Lessee  v.  Dolph,  4  Wash.  C.  C.  Bep.  624,  625  ;  S.  P.,  per  Moore,  J.,  in  Harget  v. 
Blaekshear,  Taylor's  N.  0.  Rep.  107 ;  Earl  v.  Camp,  16  Wend.  563.  But  see  contra,  per  Haywood, 
J.,  Id.  pp.  107  to  110. 

In  the  above  case  of  Tates  v.  St.  John  &  Van  Alstyne,  the  plaintiff  in  the  execution  became 
the  purchaser  at  the  sale,  and  sued  to  recover  the  property.  The  defendants,  after  the  sale  under 
the  plaintiff's  execution,  took  and  sold  the  property  on  an  execution  against  the  same  person 
named  as  defendant  in  the  plaintiff's  execution;  St.  John,  the  plaintiff  in  the  last  execution,  be- 
coming the  purchaser,  and  Tan  Alstyne  acting  as  sheriff.  On  the  trial,  the  plaintiff  proved  his 
execution,  the  sale,  the  value  of  the  property,  and  then  rested;  and  the  defendants,  after  proving 
their  judgment,  execution  and  sale,  insisted  that  the  plaintiff  could  not  maintain  his  action  unless 
he  produced  his  judgment.  The  circuit  judge  held  accordingly,  and  directed  a  nonsuit,  which 
was  afterward  moved  to  be  set  aside;  but  the  Supreme  Court  denied  the  motion,  holding,  agree- 
ably to  the  general  doctrine  above  stated,  that  the  purchaser  who  seeks  to  make  title,  as  such, 
must  produce  the  judgment.  But  Savage,  C.  J.,  who  dehvered  the  opinion,  added :  "  It  is  truei 
that  as  against  the  defendant  in  the  execution,  it  is  not  necessary  to  produce  the  judgment,  be- 
cause he  is  the  party  to  the  record.  It  is  contended  that  all  who  claim  under  him  stand  in  the 
same  situation.  This  last  proposition  seems  to  have  been  denied  in  the  case  last  cited.  Glasier 
T.  Eve,  1  Bin.  Bep.  209.  The  execution  may  have  been  prima  facie  sufficient,  but  when  the 
defendant  St.  John  showed  himself  a  bona  fide  purchaser  of  property  in  possession,  as  I  infer,  of 
the  former  owner,  the  plaintiff  was  called  on  to  show  a  complete  title.  The  defendants  in  this 
suit,  I  apprehend,  do  not  stand  precisely  in  the  situation  of  the  defendant  in  the  execution,  in 
relation  to  the  plaintiff.  These  parties  both  claim  the  property  as  once  owned  by  T.  (the  de- 
fendant in  both  executions),  and  claim  adversely  to  each  other.  The  defendants  in  this  suit  are 
neither  parties  nor  privies  to  the  execution  under  which  the  plaintiff  purchased."  Id.  75,  76. 
We  have  not  been  able  to  find  any  other  adjudged  ease,  in  which  it  has  been  suggested  that  a 
purchaser,  under  a  sheriff's  sale,  making  title  merely  as  such,  against  the  defendant,  was  not 
bound  to  produce  the  judgment ;  unless,  indeed,  something  of  that  nature  may  be  gathered  fro  m 
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the  very  meagre  report  of  Glasier  v.  Eve  (svpra),  as  contained  in  Bingham,  and  in  8  Com.  Law 
Eep.,  from  -which  latter  the  chief  justice  cited  it.  The  same  case  is  better  reported  in  8  Moore^ 
46,  and  there  it  will  be  seen  that  no  such  proposition  was  sanctioned  by  the  court.  The  case 
was  briefly  this :  the  plaintiff  sued  in  trover  for  certain  cattle,  and  sought  to  make  title  under  two 
executions  against  B.,  and  a  bill  of  sale  in  virtue  thereof  to  him  by  the  sheriff.  The  defendants 
claimed  as  assignees  of  B.,  who  became  bankrupt  subsequent  to  the  biU  of  sale  by  the  sheriff 
The  plaintiff  produced  the  warrants  of  attorney  under  which  hia  judgments  were  confessed,  and 
also  the  executions  and  bill  of  sale ;  but  omitting  to  prove  the  judgments,  he  was  nonsuited.  On 
motion  made  to  set  aside  the  nonsuit,  it  was  contended,  that,  as  against  the  defendant  in  the 
execution,  the  plaintiff  would  not  be  bound  to  produce  the  judgment,  and  that,  as  the  assignees 
claimed  under  him,  they  must  abide  by  the  same  rule.  On  the  other  side  it  was  answered,  that 
the  defendants  were  not  shown  to  be  assignees;  and  even  if  they  were,  still  the  plaintiff's  title 
depended  on  the  judgments,  which  should  have  been  produced.  Dallas,  0.  J.,  according  to  the 
report  in  Moore,  gave  no  opinion  upon  the  question  whether,  if  the  defendants  had  been  shown 
assignees,  the  plaintiff  would  have  been  excused  from  producing  the  judgments;  but  he  confined 
himself  strictly  to  the  case  presented,  and  assuming  that  they  were  not  shown  to  be  assignees ; 
held,  that  the  nonsuit  was  properly  granted.  Park,  J.,  concurred.  Burrough,  J.,  however,  dis- 
tinctly repudiated  the  doctrine  advanced  on  the  side  of  the  plaintiff,  and  said ;  "  It  appears  to 
me  that  even  if  the  defendants  had  defended  the  action  as  assignees,  the  judgments  should  have 
been  produced  on  being  called  for  at  the  trial."  8  Moore,  51.  He  admitted,  however,  that  the 
writ  would  be  sufBcient  for  the  sheriff,  because  it  is  the  authority  under  which  he  acts ;  "  but 
that  does  not  extend  to  other  persons."    Id. 

Nor  is  this  doctrine,  that  as  agamst  the  defendant  in  the  execution,  a  purchaser,  seeking  to 
make  title  under  it,  need  not  produce  the  judgment,  supported  by  the  New  York  oases.  But  the 
same  court  which  decided  Yates  v.  St.  John  &  Van  Alstyne  (supra),  in  a  former  case  (Jackson  v. 
Hasbrouck,  12  John.  R.  213),  laid  down  a  doctrine  directly  the  reverse.  There,  a  purchaser  of 
land  under  a  sheriff  sale  sued  In  ejectment  to  recover  possession  from  one  who,  as  was  shown, 
was  in  possession  under  the  defendant  in  the  execution.  The  court  held  that  the  plaintiff  was 
bound  to  produce  the  judgments  under  which  the  premises  were  sold,  as  well  as  the  executions. 
Thompson,  J.,  who  delivered  the  opinion,  said,  that  the  defendant  was  not  a  party  to  the  judg- 
ments ;  that  although  it  appeared  he  held  under  S.,  the  defendant  in  the  executions,  still  it  might 
be  questioned  whether  he  was  chargeable  with  knowledge  of  the  judgments  in  the  same  manner 
as  S.  would  be.  "  But  admitting,"  he  added,  "the  defendant  to  stand  in  the  same  situation  as 
S.  himself  would,  I  should  still  think  it  necessary  to  prove  the  judgments.  A  tenant  by  ekgit, 
in  order  to  recover  possession  of  the  land  extended,  must  prove  the  judgment,  as  well  as  the 
elegit.  Buller,  104 ;  2  Peake's  Ev.  315.  And  the  case  of  Carter  v.  Simpson  (7  John.  Eep.  535) 
this  court  decided,  that  proof  of  a  purchase  of  property  at  a  constable's  sale,  did  not  show  such 
an  interest  in  the  purchaser  as  would  enable  him  to  maintain  trespass  for  an  injury  done  to  the 
property,  without  showing  the  authority  under  which  the  constable  acted."  Id.  21i,  2T5.  See 
also  Penwick  v.  Floyd's  Lessee,  1  Harr.  &  GiU,  172  ;  Cooper's  Lessee  v.  Galbraith,  3  Wash.  0.  C 
Eep.  546 ;  Smith  v.  Moorman,  1  Monroe,  154.  ^ 

The  reason  given  by  the  learned  chief  justice,  in  Yates  v.  St.  John  &  Tan  Alstyne,  viz:  that  the 
defendant  is  the  pariy  to  the  record,  seems  to  us  not  at  all  satisfactory.  The  principle  upon  which  a 
purchaser,  in  making  title  in  ordinary  cases,  has  been  held  bound  to  produce  the  judgment,  is, 
that  otherwise  the  defendant's  property  might  be  divested  where  there  was  in  fact  no  judgment, 
or  only  one  utterly  void.  He  must  therefore  show  such  a  judgment  as  would  at  least  he  valid 
until  reversed,  though  he  cannot  be  affected  by  any  mere  irregularity  either  in  the  judgment  or 
execution  not  rendering  them  entire  nullities.  See  Earl  v.  Camp,  16  "Wend.  567.  And  therefore 
to  say,  that  as  against  the  defendant  in  the  judgment,  the  purchaser  need  produce  only  the  execu- 
tion "because  he  is  the  party  to  the  record,"  looks  very  much  like  apetitio  principii;  for  rum 
constat  that  there  is  a  record. 

The  same  rule  which  requires  a  purchaser,  when  plaintiff  and  seeking  to  make  title,  to  produce 
the  judgment  as  well  as  the  execution,  apphes  to  him  also  when  sued  for  the  property  purchased. 
Wilson  V.  Conine,  2  John.  Eep.  280 ;  Thompson  v.  Chauveau,  6  Mart.  Lou.  Eep.  (N.  S.)  458 ; 
Jackson  v.  Caldwell,  1  Cowen's  Eep.  622,  640,  641,  643,  644;  Curtis  v.  Swearingen,  Breese,  160- 
Den  V.  Wright,  1  Pet.  C.  C.  Eep.  64,  66.   See  Jackson  v.  Roberts'  Ex'rs,  11  Wend.  422,  433,  et 
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seg.  And  in  such  case,  where  the  sale  was  under  a  decree  of  the  Court  of  Chancery,  and  the 
purchaser,  in  deraigning  title,  produced  a  decretal  order  directing  execution  to  issue  on  a  prior 
decree  recited  in  the  decretal  order,  held,  that  the  original  decree,  which  was  the  basis  of  the  ex- 
ecution, should  be  produced.  "Wilson  v.  Conine,  mupra.  The  recital  in  the  sheriff's  deed  of  prop- 
erty sold  under  an  execution,  will  not  prove  the  judgment ;  the  judgment  itself,  as  weU  as  the 
execution,  must  be  directly  proved  in  the  regular  mode.  Weyand  v.  Tipton,  6  Serg.  &  Eawlei 
332.  See  Jackson  v.  Roberts'  Bx'rs,  11  Wend.  433 ;  Thompson  v.  Bullock,  1  Bay's  Rep.  364. 
Where  the  judgment  is  thus  collaterally  called  in  question,  merely  to  show  the  officer's  authority 
to  sell,  a  very  imperfect  transcript  has  been  admitted.  Lansing's  Lessee  v.  Dolph,  4  Wash.  C. 
C.  Rep.  625.  Further  as  to  the  mode  of  proving  judgments  in  these  and  similar  cases,  see  ^st, 
of  the  text ;  also  ante,  notes  371  and  379.  As  to  their  admissibUity,  and  the  effect  of  irregulari- 
ties and  variances  in  the  execution  from  the  judgment,  when  they  are  used  by  purchasers,  see 
Ten  Byck  v.  Walker,  4  Wendell,  642 ;  Jackson  v.  Anderson,  4  Wendell,  474 ;  Jackson  ex  dem. 
Hunter  v.  Pag6,.4  Wendell,  585 ;  Allen  v.  The  Portland  Stage  Company,  8  G-reenleaf,  207.  When 
the  execution  is  void,  and  not  voidable  merely,  it  seems  no  title  can  be  acquired  by  a  purchaser 
under  it.    See  Swan  v.  Saddlemeyer,  8  Wend.  676,  681,  and  cases  there  cited. 

In  connection  with  the  doctrine  adverted  to,  anfe,  note  a,  protecting  the  officer,  under  certain 
circumstances,  by  his  writ  alone,  independent  of  the  judgment,  it  may  be  well  to  observe,  that 
though  it  appears  to  have  been  held  by  several  English  cases,  that  he  cannot  justify  under  mesne 
process  after  the  day  appointed  for  the  return,  without  showing  it  actually  returned,  yet  with 
respect  to  writs  of  execution  the  rule  is  inapplicable.  Rowland  v.  Teale,  1  Cowp.  Rep.  18,  20 ; 
Hoe's  Case,  5  Coke's  Rep.  90 ;  DoUey  v.  Joliffe,  Lane's  Rep.  50  ;  Freeman  v.  Blewitt,  1  Salk. 
Rep.  409  ;  S.  C,  1  Ld.  Raym.  Rep.  632  ;  12  Mod.  394;  Holt's  Rep.  408;  Cheasley  v.  Barnes,  10 
Bast's  Rep.  73,  82;  Middleton  v.  Price,  1  Wils.  Rep.  17 ;  S.  C,  2  Strange's  Rep.  1184;  Britton 
v.  Cole,  1  Salk.  408,  409 ;  Girling's  Case,  Cro.  Car.  446 ;  2  RoU's  Ab.  562,  pi.  14,  16. 

The  rule  that  the  sheriff,  by  neglecting  to  return  mesne  process,  forfeits  his  protection  under 
it,  has  been  recognized  incidentally  in  Massachusetts.  Oystead  v.  Shed,  12  Mass.  Rep.  511 ; 
Purringtou  v.  Loring,  7  Id.  388,  392.  It  has  been  directly  declared  to  be  law  in  New  Hamp- 
shire ;  and,  it  seems,  would  apply  to  the  case  of  a  sheriff  levying  on  goods  in  virtue  of  an  attach- 
ment ;  but  its  policy  is  strongly  questioned,  and  the  doctrine  will  not  be  extended  to  eases  to 
which  it  has  not  been  before  expressly  apphed.  Parker  v.  Pattee,  4  N.  Hamp.  Rep.  530,  531, 
532 ;  Barrett  v.  White,  3  Id.  229.  Whether  it  is  law  in  New  York,  quere.  See  Coburn  v.  Hop- 
kins, 4  Wend.  577,  578,  579 ;  Gardner  v.  Campbell,  15  John.  Rep.  400 ;  Beals  v.  Guernsey,  8  Id. 
52 ;  Hopkins  v.  Hopkins,  10  Id.  372.  The  doctrine  has  never  been  apphed  except  as  against 
the  officer  having  control  over  the  process.  Hence,  a  baiUff  may  justify  under  process  without 
showing  a  return  of  it.  Britton  v.  Cole,  1  Salk.  Rep.  408,  409;  Freeman  v.  Blewitt,  Id.  409; 
S.  C,  1  Ld.  Raym.  Rep.  632  ;  12  Mod.  394;  Holt's  Rep.  408 ;  Rowland  v.  Veale,  1  Cowp.  Rep. 
20;  Girling's  Case,  Cro.  Car.  446 ;  Oystead  v.  Shed,  12  Mass.  Rep.  511.  And  so  may  the  party 
at  whose  suit  it  issued.  Plummer  v.  Dennett,  6  Greenl.  Rep.  421.  But  if  the  party  joins  with 
the  sheriff  in  a  plea  of  justification,  he  will  be  bound  to  show  the  process  returned.  Middleton  v. 
Price,  1  Wils.  Rep.  17  ;  S.  C,  2  Strange's  Rep.  1184. 

An  officer's  right  to  attack  a  sale  for  fraud. — The  sheriff  or  other  officer,  in  order  to  contest  a 
sale  on  the  ground  of  its  being  fraudulent  as  against  creditors,  can  only  do  so  by  showing,  pre- 
liminarily, that  he  is. acting  for  a  creditor  who  has  aright  to  attack  the  sale;  and  this,  in  the 
case  of  an  execution,  is  to  be  done  by  proving  the  writ  and  judgment.  Damon  v.  Bryant,  2 
Pick.  411 ;  Aokworth  v.  Kempe,  1  Doug.  41 ;  High  v.  WUson,  2  John.  Rep.  46.  See  Martin  v. 
Podger,  cited  in  the  text,  reported  5  Burr.  2631;  M'Gowen  v.  Hay,  5  Litt.  Rep.  239,  241; 
Jackson  v.  Caldwell,  1  Cowen's  Rep.  623 ;  Reed  v.  Davis,  5  Pick.  388 ;  Lum  v.  Kelso,  3  MiU. 
Louisiana  Rep.  64;  post,  Vol.  HI,  of  the  text.     See  ante,  note  293. 

In  High  V.  Wilson  (supra),  the  defendant  neglected  to  produce  the  judgment  on  the  trial  at  the 
circuit,  but  obtained  a  verdict ;  he  produced  it,  however,  to  the  Supreme  Court,  on  a  motion 
made  for  a  new  trial ;  and  the  court  being  elearly  satisfied  that  the  sale  relied  on  by  the  plain- 
tiff from  the  execution  debtor,  was  fraudulent  as  against  creditors,  refused  to  disturb  the  verdict. 
The  judgment  in  such  cases  must  be  proved  by  the  best  evidence.  A  copy  of  a  copy  is  not 
admissible.    Lum  v.  Kelso,  3  MiU.  Lou.  Rep.  64.    See  ante,  note  377. 

In  Massachusetts,  when  the  officer,  being  sued  by  a  stranger,  justifies  under  an  attachment, 
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and  seeks  to  attack  the  sale  to  such  stranger  on  the  ground  of  fraud  as  against  creditors,  he 
must  prove  the  debt  for  which  the  attachment  issued.  Damon  v.  Bryant,  2  Pick.  411.  (For  an 
analogous  case,  see  Seymour,  Receiver  v.  Wilson,  15  How.  Pr.  R.  355.) 

When  Ms  return  becomes  a  record. — A  paper  cannot  be  said  to  be  "filed  "  untU  it  reaches  its 
place  of  final  deposit.  See  Garlick  v.  Sangster,  9  Bing.  46 ;  Rex  v.  "Wade,  1  Bamw.  &  Adol. 
861 ;  White  V.  Willard,  1  Watts'  Rep.  42 ;  Fager  v.  Campbell,  5  Id.  288.  And  until  an  execu- 
tion is  actually  deposited  in  the  clerk's  office,  the  return  does  not  become  matter  of  record. 
Welsh  V.  Joy,  13  Pick.  Rep.  482,  per  Shaw,  C.  J. 

When,  amd  of  wihai  facts  the  officer's  retwrn  is  evidence. — To  know  whether  a  return  is  competent 
evidence  or  not,  we  must  look  primarily  to  the  process  itself,  and  to  the  law  regulating  the  officer's 
duty  thereon.  We  have  before  had  occasion  to  observe,  when  speaking  in  respect  to  certificates 
(cmte,  note  324),  that  if  the  process  is  not  what  is  called  returnable  process,  or  in  other  words,  if  it 
be  process  upon  which  the  officer  is  not  required  to  certify  his  doings,  his  return  will  not  be  evi- 
dence ;  for  in  that  case  the  act  is  entirely  imoffi£ial,  and  is  entitled  to  no  more  credit  than  would 
be  due  to  the  certificate  of  a  private  person,  which,  as  we  have  seen,  is  mere  hearsay.  See 
a/nte,  note  324;  also  orate,  note  107.  Thus,  in  Vermont,  the  return  of  a  collector  of  taxes,  upon 
his  tax  warrant,  is  not  evidence,  for  be  is  not  required  to  certify  his  doings.  Hathaway  v. 
Goodrich,  5  Verm.  Rep.  65.  So,  for  the  same  reason,  in  New  Hampshire,  the  return  of  a  sur- 
veyor of  highways  on  his  warrant  for  the  collection  of  highway  taxes,  is  not  evidence.  Davis  v. 
Clements,  2  N.  Hamp.  390.    See  Saxton  v.  Nimms,  14  Mass.  315,  319  to  321.  -  See  cmte,  p.  363. 

And,  doubtless,  the  general  doctrine  above  stated  would  restrict  the  effect  of  a  return,  even 
upon  returnable  process,  to  such  matters  as  were  certified  by  the  officer  officialiy.  On  this  sub- 
ject it  seems  the  rule  is  the  same  with  that  noticed  {ante,  note  324),  with  respect  to  certificates ; 
and  though  a  return  go  beyond  the  doings  of  the  officer,  as  such,  and  though  in  that  case  it 
might  be  operative  as  to  such  parts  as  were  official,  yet  the  extra-official  parts  would  be  entitled 
to  no  credit.  Indeed,  much  of  the  doctrine  laid  down  in  the  note  just  referred  to,  together  with 
the  cases  there  cited,  may  be  advantageously  adverted  to  by  the  student  when  considering 
questions  relating  to  the  admissibility  and  effect  of  returns. 

On  the  principle  that  a  return  must  be  official  in  order  to  be  evidence,  it  has  been  held,  that  a 
sheriff  cannot  make  his  return  on  an  execution  evidence  of  his  having  paid  the  amount  collected 
thereon  to  the  plaintiff.  "Such  a  return  is  not  commanded  to  be  made  by  the  writ,  nor  is  it 
authorized  by  law."  Phst  v.  Miller,  4  Bibb,  311.  So  in  England.  Cator  v.  Stakes,  1  Maule  & 
Sel.  509,  cited  in  text,  note  4.  The  officer  cannot  make  his  return  evidence  of  anything  by  way 
of  excusing  him  for  not  having  performed  his  duty;  e.  g.,  that  he  had  omitted  to  return  by  reason 
of  sickness;  for  such  return  is  extra-official.  Bruce  v.  Dyall,  5  Monroe,  125,  126.  See  S.  0. 
ante,  note  117.  And  any  mere  apology  for  not  having  done  what  the  law  requires,  a's  that  he 
lost  the  process,  Ac,  and  therefore  could  not  return  it  at  the  proper  time,  must  be  proved  in  the 
ordinary  mode ;  it  cannot  be  evidenced  by  the  return,  for  "  there  is  no  law  recognizing  such 
a  return."  Holderman  v.  Brasfield,  Litt.  Sel.  Cas.  271.  He  may  certify  his  doings;  but  it  is 
doubtful  whether  he  can  make  evidence  for  himself  by  certifying  facts  beyond  those  doings ;  e.  g, 
the  doings  of  the  plaintiff,  as  that  the  former  levied,  &c.,  by  directions  of  the  latter.  Barney  v. 
Weeks,  4  Verm.  Rep.  146.  But  qiiere,  how  far  is  this  so  as  to  parties,  &c.  ?  See  Gyfford  v, 
Woodgate,  11  East,  297,  cited  and  stated  in  the  text;  S.  C,  2  Camp.  117.  Also,  see  Townsend 
V.  OUn,  5  Wend.  207,  209. 

An  officer's  return  of  acts  done  by  him  out  of  his  precinct,  as  his  having  delivered  to  the  de- 
fendant in  an  attachment,  at  his  request,  a  copy  of  the  writ,  is  extra-official,  and  furnishes  no 
evidence  of  notice.     Semble,  Arnold  v.  Tourtelott,  13  Pick.  Rep.  172. 

But  a  fact  unnecessarily,  or  even  improperly  returned,  may  be  evidence  against  the  officer,  to 
be  treated  like  his  written  acknowledgment.  See  Williams  v.  Cheesebrough,  4  Conn.  Rep. 
356,  361. 

As  to  the  person  who  makes  the  return,  it  has  been  held  in  Massachusetts,  that  where  the  dep- 
uty who  sold  under  an  execution,  died  after  the  return  day  without  having  entered  on  the  writ 
a  certificate  of  his  doings,  the  sheriff  might  make  the  return,  and  that  the  purchaser  would  take 
a  valid  title  under  it.  Ingersol  v.  Sawyer,  2  Pick.  Rep.  276.  And  one  who,  as  sheriff,  has 
levied  and  sold  under  an  execution,  may  make  a  valid  return  thereon  a  long  time  after  he  has 
ceased  to  be  in  office.     So  of  a  deputy  sheriff.    Welsh  v.  Joy,  13  Pick.  Rep.  477.    But  quere;  is 
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such  a  return  conclusive  as  it  respects  the  parties?  See  'Weidman  v.  Weitzel,  13  Serg.  &  Rawle, 
96 ;  WilUams  v.  Carr,  1  Eawle,  420,  422,  423 ;  Meredith  v.  ShewaU,  1  Pennsyl.  Eep.  497,  stated 
infra.  In  Termont,  by  statute,  a  deputy  sheriff  is  recognized  as  a  distinct  officer,  whose  doings 
on  process  may  be  certified  in  his  own  name,  and  need  not  be  in  the  name  of  the  sheriff.  East- 
man V.  Curtis,  4  Term.  Rep.  616.  In  Kentucky,  though  a  deputy  sheriff  or  sergeant  cannot  ap- 
point a  general  deputy,  yet  he  may  empower  another  to  do  a  particular  act ;  and,  therefore,  where 
a  deputy  sergeant  had  authorized  a  constable  to  serve  a  summons  in  |he  general  court,  who  ac- 
cordingly did  so,  and  the  deputy  sergeant  returned  the  summons  served,  in  his  own  name,  held, 
that  such  return  was  properly  made.  Sergeant  of  the  Court  of  Appeals  v.  George,  5  Litt.  Eep. 
198.  In  New  York,  a  plaintiff,  if  he  be  a  sheriff,  or  specially  deputed  for  that  purpose,  may 
serve  his  own  capias,  where  no  bail  is  required,  and  his  return  will,  it  seems,  be  evidence.  See 
Bennett  v.  Puller,  4  John.  Eep.  486;  Tuttle  v.  Hunt,  2  Cowen's  Eep.  436,  437.  So  as  to  a  sum-^ 
mons  in  a  justice's  court,  where  the  plaintiff  is  a  constable,  or  specially  deputed  to  make  service. 
Tuttle  V.  Hunt,  2  Cowen's  Eep.  436 ;  Putnam  v.  Mann,  3  Wend.  202,  204,  205. 

In  giving  effect  to  the  return  of  an  officer,  even  where  it  is  strictly  official,  regard  is  in  many 
instances  to  be  had  to  his  territorial  authority.  Thus,  where  it  is  material,  for  any  purpose,  that 
a  return  should  show  a  defendant  not  an  inhabitant  of  a  particular  district,  the  return  of  an  offi- 
cer, whose  bailiwick  does  not  necessarily  cover  the  whole  district,  that  the  defendant  is  not  an 
inhabitant  of  Ms  bailiwick,  is  not  enough.  Gully  v.  Sanders,  Litt.  Sel.  Cas.  424.  See  PaUster  v. 
Little,  6  Greenl.-Eep.  350. 

In  general,  faith  is  given  to  the  official  returns  of  public  officers,  like  the  sheriff,  &o.  The  law 
makes  them  certifying  officers  of  their  doings  upon  returnable  process,  by  requiring  them  to  re- 
turn, and  holding  them  responsible  for  the  truth  of  their  returns.  Hence,  such  returns  are  com- 
monly evidence,  of  more  or  less  force,  according  to  circumstances,  and  particularly  with  respect 
to  the  parties  against  or  for  whom  they  are  sought  to  be  used.  Hathaway  v.  Goodrich,  5  Verm. 
Eep.  65  ;  Gyfford  v.  Woodgate,  11  Bast,  299  ;   Davis  v.  Clements,  2  N.  Hamp.  Eep.  390. 

1.  As  to  si/rangers. — It-is  a  well  settled  rule,  that  an  official  return,  upon  returnable  process,  is 
prima  facie  evidence,  even  against  strangers ;  "  because  it  is  the  official  act  of  a  man  acting  under 
oath.''  Per  Gibson,  J.,  in  Hyskell  v.  Givin,  1  Serg.  and  Eawle,  371.  "As  relative  to  strangers, 
credence  is  due  to  the  uncontradicted  official  act  (return)  of  the  sheriff,  when  third  persons  are 
concerned."  Per  Hosmer,  C.  J.,  in  Button  v.  Tracy,  4  Conn.  Eep.  94.  Accordingly,  the  return 
of  the  sheriff,  upon  a  writ  commanding  him  to  put  T.  in  possession  of  certain  premises,  was  re- 
ceived in  a  proceeding  for  forcible  entry  by  T.,  to  prove,  as  iu  his  favor  against  persons  not  par- 
ties to  the  execution,  that,  prima  fade,  possession  was  delivered  to  T.,  as  mentioned  in  the  return. 
Dutton  V.  Tracy,  4  Conn.  Eep.  79.  A  return  of  service  upon  process,  is  prima  facie  evidence 
that  it  was  so  served  in  an  action  agaiust  the  officer  who  issued  it.  Allen  v.  Gray,  11  Conn. 
Rep.  95. 

But  a  return  of  a  sheriff  is  seldom  more  than  prima  facie  evidence  to  affect  strangers,  and  the 
latter  may  generally  vary  or  contradict  it  by  parol  evidence.  See  the  cases  supra ;  also,  Cald- 
well V.  Harlan,  3  Monroe,  349,  351,  352 ;  Bott  v.  Burnell,  9  Mass.  Rep.  96,  99 ;  Field  v.  The 
United  States,  9  Peters'  E.  183.  A  familiar  illustration  is,  where  a  person,  other  than  the  de- 
fendant in  execution,  sues  or  is  sued  for  property  levied  on  under  it,  in  which  case  the  return 
usually  states  the  property  to  belong  to  the  judgment  debtor;  but  the  real  owner  is  always  per- 
mitted to  contradict  .such  statement.  Whiting  v.  Bradley,  2  New  Hamp.  Rep.  82 ;  Bloxham  v. 
Oldham,  1  Burr.  22,  32 ;  Alworth  v.  Kemp,  1  Doug.  40  to  43. 

A  return,  however,  has  sometimes  been  held  to  conclude  persons  who  were  not  strictly  parties 
or  privies  to  the  process.  Thus,  where  A.  assigned  a  bond,  promising  in  the  assignment  to  be 
responsible  to  B.,  the  assignee,  should  the  obligor  prove  insolvent,  and  B.  assigned  the  same  bond 
by  the  like  assignment  to  D.,  who  commenced  a  suit  on  the  bond,  obtained  judgment,  and  issued 
a  fi.  fa.  thereon,  to  which  the  sheriff  returned  "no  effects;"  held,  that  this  return  was  sufficient 
to  charge  A.,  in  a  suit  on  his  assignment  by  B.,  and  proof  that  the  obligor  was  not  insolvent  was 
decided  inadmissible.  Goodall  v.  Stuart,  2  Hen.  &  Munf.  105.  The  return  of  a  sheriff  that  a  fi. 
fa.  is  satisfied,  is  conclusive  upon  his  sureties  that  ho  had  received  the  money,  in  an  action  on 
his  official  bond.  Governor  v.  Twitty,  1  Dev.  Rep.  153.  But  see  S.  C,  2  Hawks'  Rep.  5.  Al- 
though the  sureties  were  not  parties  to  the  fi.  fa.,  still,  as  it  concludes  the  plaintiff  therein  so  long 
as  it  stands,  and  prevents  him  from  any  remedy  against  the  defendant,  it  shall  therefore  conclude 
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the  sureties.  Governor  v.  Twitty,  supra.  In  debt  on  a  replevin  bond,  in  Pennsylvania,  the 
sheriff's  return  of  dongaiur,  after  a  judgment  de  retorno  haiendo,  was  held  conclusive,  and  proof 
of  the  property  having  been  tendered  to  the  plaintiff  was  adjudged  inadmissible.  Phillips  v. 
Hyde,  1  Ball.  439.  In  New  York,  where  the  defendant  has  given  security  for  an  adjournment 
in  a  justice's  court,  pursuant  to  2  Revised  Statutes,  239,  §  '76,  the  plaintiff,  it  is  provided,  cannot 
recover  on  a  bond,  unless  he  shows  an  execution  issued,  &c.,  on  the  judgment  obtained,  and  a 
return  thereon  that  the  defendant  could  not  be  found.  Id.  §  1"!.  In  an  action  agianst  the  surety, 
after  these  proceedings  have  been  had,  the  latter  cannot,  it  seems,  be  permitted  to  contradict  the 
constable's  return  on  the  execution,  that  being  conclusive  against  him.  Boomer  v.  Lane,  10 
"Wend.  525,  527.  At  any  rate,  it  concludes  the  surety  from  alleging  that  the  defendant  had  prop- 
erty in  the  county  sufficient  to  satisfy  the  execution.  Id.  In  Massachusetts,  upon  a  scire  facias 
against  bail  taken  upon  arrest,  the  bail  are  concluded  as  to  the  fact  of  arrest  by  the  officer's  re- 
lum  of  the  writ,  which  they  are  not  at  liberty  to  controvert  save  in  an  action  against  the  officer 
for  a  false  return.  Bean  v.  Parker,  1'7  Mass.  Rep.  591,  600,  601.  So,  iu  scire  facias  against  the 
iudorser  of  the  original  writ  (under  a  statute  of  that  state),  the  return  of  non  est  inventus  on  the 
execution  is  conclusive  as  to  the  avoidance  of  the  principal  in  an  action  against  the  indorser. 
Ruggles  V.  Ives,  6  Mass.  Rep.  494.  If  the  return  be,  that  the  body  is  taken  and  committed,  it 
is  prima  facie  evidence  of  the  principal's  inability  to  pay,  to  be  controlled  only  by  evidence  of 
his  having  paid.  Id.  A  similar  statute  seems  to  exist  in  Maine,  and  there,  the  sheriff's  return 
that  he  could  find  no  property,  which  means  in  his  precincts,  is  not  conclusive  evidence  of  ina- 
'  bility  to  pay,  and  does  not  therefore  prevent  the  indorser  from  showing  the  ability  of  the  princi- 
pal. Palister  v.  Little,  6  Greenl.  Rep.  350.  In  debt  against  bail  to  the  action,  in  South  Carolina, 
a  memorandum  on  the  ca.  sa.  sued  out,  thus,  "N.  B.  I.  per  Jackson"  (Jackson  being  a,  deputy, 
and  the  memorandum  in  his  handwriting),  together  with  the  following  return:  "I  have,  by  my 
deputy,  J.  T.  Smart,  made  diUgent  search  jfor  the  defendant,  but  could  not  find  him,  John  R. 
Cleary,  Sheriff,"  were  produced ;  the  sheriff  and  Jackson  were  both  dead.  Smart  was  sworn, 
and  denied  that  the  ca.  sa.  had  ever  been  iu  his  hands ;  yet  held,  that  the  whole  amounted  to  a 
sufficient  return  under  the  peculiar  circumstances.    Mathewson  v.  Moore,  2  M'Cord's  Rep.  315. 

Where  a  third  person  is  in  a  situation  to  be  concluded  by  a  return,  and  thereby  injured,  he 
may  maintain  an  action  for  a  false  return  agaiust  the  officer,  in  which  it  is  always  competent  for 
the  plaintiff  to  controvert  its  truth.  Accordingly,  in  Massachusetts,  A.  attached  an  equity  of 
redemption  of  B.,  and  0.  subsequently  attached  the  same  equity;  the  equity  was  taken  on  an 
execution  in  A.'s  favor,  and  advertised  for  sale,  but  the  advertisement  did  not  specify  any  place 
of  sale.  A  sale  took  place,  and  the  equity  brought  a  fair  price.  The  officer's  return  stated  that 
he  had  advertised  the  plcKe  of  sale,  &c.  C.  having  afterwards  obtained  judgment  and  execution 
in  his  suit  against  B.,  brought  an  action  against  the  sheriff  for  a  false  return.  And  it  was  held, 
1.  that  the  return  made  was  false ;  2.  that  it  was  so  far  conclusive,  as  that  the  equity  passed  by 
the  sale,  and  could  not  therefore  have  been  taken  on  C.'s  execution;  3.  that  the  action  was  mairt- 
talaable;  and  4.  that  the  damages  recoverable  were  the  amount  of  C.'s  judgment  with  interest 
from  the  service  of  the  writ.    Whitaker  v.  Summer,  1  Pick.  Rep.  551. 

The  sheriff  may  show  the  return  false  as  against  his  deputy,  in  aa  action  on  the  bond  of  the 
latter,  to  recover  moneys  which  the  former  had  been  compelled  to  pay  by  reason  of  an  escape 
suffered  by  the  deputy.  And  though  the  return  was  in  the  handwriting  of  the  sheriff,  yet  held, 
that  he  might  prove  that  it  was  the  custom  for  his  deputies  to  deliver  to  him  all  process,  on  which 
he  indorsed  such  returns  as  they  directed,  and  tliat  such  custom  was  evidence  from  which  the 
jury  might  infer  the  return  to  be  the  act  of  the  deputy.     Naylor  v.  Semmes,  4  Gill  &  John.  213. 

Returns  of  officers  are  usually  conclusive  as  a  protection  in  favor  of  third  persons  who  are 
bound  to  act  upon  them,  and  have  no  other  evidence  furnished  them  of  their  authority.  Thug 
assessors  in  Massachusetts,  in  order  to  prove  the  meeting  which  appointed  them  competent  to  do 
so,  need  not  go  behind  the  record  and  show  the  meeting  duly  warned.  The  return  is  all  they 
have  to  look  to,  and  this  cannot  be  contradicted  in  order  to  render  their  conduct  illegal  and  them- 
selves liable  as  trespassers.  ■  Thayer  v.  Stearns,  1  Pick.  109, 112  ;  Saxton  v.  M'Nimms,  14  Mass. 
Rep.  320.  So  doubtless,  as  tp  judges,  justices,  &c.,  who  are  in  many  cases  furnished  with  no 
other  evidence  than  a  return  of  their  jurisdiction  over  the  person.  See  Case  v.  Redfleld,  1  Wend. 
398.  See  this  case,  and  others  of  a  kindred  cliaracter,  cited  infra.  **  And  see  further,  as  to  the 
returns  made  by  officers  upon  process,  of  the  text,  Vol.  Ill,  and  notes.'** 
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2.  As  to  parties. — As  between  the  parties  to  the  process,  or  their  privies,  the  return  is  usually 
conclusive,  and  not  liable  to  collateral  impeachment.  This  is  a  well  established  general  rule,  one 
necessary  to  secure  the  rights  of  the  parties,  and  give  validity  and  effect  to  the  acts  of  ministerial 
ofacers,  leaving  the  persons  injured  to  their  redress  by  an  action  for  a  false  return.  Per  Cur.  in 
Small  V.  Hogden,  1  Lict.  Rep.  16,  17;  Bean  v.  Parker,  17  Mass.  Eep.  601;  Slayton  v.  Inhabi- 
tants of  Chester,  4  Id.  479  ;  Whitaker  v.  Summer,  1  Pick.  551,  stated  infra;  Caldwells  v.  Harlan, 
3  Monroe,  351 ;  Boynton  v.  Willard,  10  Pick.  169 ;  Whiting  v.  Bradley,  2  New  Hamp.  Rep.  79, 
81 ;  Hawks  v.  Baldwin,  Brayt.  Rep.  85.  It  is  not  clear  that  a  party,  even  in  chancery,  can  be 
allowed  to  aver  and  prove  the  falsity  of  a  return  fair  upon  its  face,  in  a  collateral  mode,  without 
a  direct  proceeding  against  the  officer  himself.  Said  in  Sergeant  of  the  Court  of  Appeals  v. 
George,  5-  Litt.  198,  200,  per  Mills,  J.  See  AJshire  v.  Hulse,  1  "Wright's  Rep.  169,  170.  In 
Massachusetts,  the  sheriff's  return  that  dower  had  been  set  forth  by  three  disinterested  freehold- 
ers, is  conclusive  between  the  parties.  If  the  persons  were  not  freeholders,  the  sheriff  is  liable 
to  the  party  injured  for  a  false  return.  Easterbrook  v.  Hapgood,  10  Mass.  Rep.  313,  314.  On  a 
motion  to  set  aside  a  sale  under  an  execution,  on  the  ground  that  B.  was  the  purchaser,  and  not 
C. ;  and  that  B.  before  the  sale  bond  was  executed,  gave  up  the  purchase  to  C,  and  directed  the 
sale  to  be  returned  in  C.'s  name,  who  accordingly  gave  a  bond  as  principal,  B.  signing  as  surety; 
held,  that  the  bond  and  the  sheriff's  return  were  conclusive  as  against  the  defendant  in  the  exe- 
cution, that  C.  was  the  puchaser.  Small  v.  Hogden,  1  Litt.  Rep.  16,  17.  A  return  upon  a  writ 
of  habere  facias  possessionem,  has  been  held  conclusive  between  the  parties,  that  possession  was 
delivered  as  stated  in  the  return.  M'Connell  v.  Bowdry's  Heirs,  4  Monroe,  392,  399 ;  Smith  v. 
Hornback,  3  Marsh.  Ken.  Rep.  392,  393 ;  Tribble  v.  Frame,  3  Monroe,  51.  And  when  the  heirs 
rely  on  the  possession  of  the  widow,  in  bar  of  an  ejectment,  such  return  is  conclusive  against 
both.  M'ConneU  v.  Bowdry's  Heirs,  svpra.  In  Maryland,  held,  that  the  sheriff's  schedule  of 
goods,  returned  as  taken  and  delivered  in  an  action  of  replevin,  at  the  suit  of  E.,  might  be  read 
by  the  plaintiff,  (one  of  the  defendants  in  the  replevin),  in  an  action  against  R.,  to  prove  R.  in 
possession  of  the  goods  on  the  day  after  they  were  first  taken.  Allender  v.  Riston,  2  Gill  & 
John.  86. 

The  general  doctrine  concluding  parties  by  these  returns,  was  held  in  Trigg  v.  Lewis'  Execu- 
tors (3  Litt.  Rep.  129,  130,  131,  132).  There,  the  return  on  a  venditioni  exponas  was  adjudged 
conclusive,  on  scire  facias,  as  against  the  executors  of  the  plaintiff  in  the  judgment  (who  sought 
to  revive  it),  that  the  sheriff  had  sold  lands  under  the  judgment,  and  so  satisfied  it  pro  ianio.  It 
was  further  decided,  that  the  fact  of  A.  (whose  name  appeared  in  the  sale  bond  as  one  pf  the 
securities  of  the  alleged  purchaser  of  the  land),  having  obtained  a,  decree  in  chancery  for  a  per- 
petual injunction  against  all  proceedings  on  the  sale  bond,  on  the  ground  that  he  had  never 
signed  it,  could  not  be  alleged  against  the  return.  "It  only  proved  that  Lewis  ithe  plaintiff  in 
the  judgment),  or  his  representatives,  were  precluded  by  a  decree  in  personam,  from  further  pro- 
ceedings against  one  of  the  securities ;  but  it  did  not  prove  as  to  the  present  plaintiffs  in  eiTor 
(the  defendants  in  the  judgment)  that  this  was  rightly  done ;  because  the  present  plaintiffs  were 
not  parties  thereto,  and  their  rights  could  not  be  concluded  by  it.  Moreover  the  decision  of  the 
chancellor  did  not,  and  with  propriety,  could  not,  destroy  the  return  of  the  ofBcer  in  a  court  of 
law."  Id.  132,  133.  It  was  set  up  too  in  this  case  against  the  return,  that  the  executors  of  L. 
(the  present  plaintiffs)  had  issued  scire  facias  on  tlie  sale  bond,  to  have  execution  against  the 
alleged  purchaser  and  B.,  the  other  security ;  that  the  purchijser  pleaded  non  est  factum,  and  that 
the  issue  being  found  in  his  favor,  a  judgment  was  rendered,  discharging  him  therefrom.  Per 
Gur.  (Id.  133) :  "  The  same  objections  lie  to  these  proceedings.  The  present  plaintiffs  (in  error) 
were  not  parties,  and  the  return  of  the  ofttcer  was  not  destroyed  thereby,  as  between  the  original 
parties  to  the  judgment."  On  the  subject  of  controverting  the  return  by  allegations  en  pais,  "to 
admit  it,"  say  the  court,  "  would  contravene  a  well  settled  principle.  It  is  a  general  rule,  that 
the  acts  of  ministerial  officers,  as  far  as  the  rights  of  the  parties  affected  thereby  are  concerned 
must  be  taken  as  true,  when  brought  into  contest  collaterally,  and  can'  only  be  impeached  by 
direct  proceedings,  such  as  those  which  make  the  officer  a  party."  Id.  132.  The  court  admit  that 
it  would  be  competent  to  rebut  or  destroy  the  return  by  record  evidence  (Id.) ;  and  it  might  be 
shown  that  the  return  "had  been  annulled  and  set  aside  by  the  proper  tribunal."  Id.  In  Wil- 
son V.  Hurst's  Ex'rs  (1  Peters'  C.  0.  Rep.  441),  the  marshal's  return  of  non  est  invetilus  on  a  ca.  ca. 
was  held  to  conclude  the  defendants  in  scire  facias  to  revive  the  judgment,  they  being  the  legal 
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representatives  of  H.,  against  whom  it  was  rendered.  It  was  suggested  that  the  real  defendants 
in  the  case  were  the  terre-tenants,  and  that  the  rule  did  not  therefore  apply.  But  the  court 
refused  to  notice  any  parties  save  those  who  appeared  as  such  upon  the  record.  In  Massachu- 
setts, in  entry  sur  disseizin,  a  sherifif  's  return  to  an  execution  of  an  appraisement  and  seizin  de- 
livered to  the  laivful  attorney  of  the  demandant,  who  was  the  judgment  creditor,  wiU  conclude 
in  respect  to  the  facts  stated,  as  against  the  defendant  in  the  execution,  and  aU  claiming  under 
him  iBott  V.  Burnell,  9  Massachusetts  Reports,  96) ;  "  and  all  other  persons,  so  far  as  it  is  evi- 
dence of  formal  proceedings,  which  are  to  avail  against  the  parties  subjected  to  the  authority 
exercised  therein.  But  it  is  not  conclusive  for  any  other  purpose."  Id.  99.  So  in  Vermont. 
Stevens  v.  Brown,  3  Vermont  Reports,  420;  Eastman  v.  Curtis,' 4  Vermont  Reports,  616 ;  Hatha- 
way V.  Phelps,  2  Aiken's  Reports,  84 ;  Stevens  v.  Brown,  3  Aiken's  Reports,  420.  And  in 
Maine  aJso.  But  it  cannot  be  made  to  preclude  evidence  that  the  levy  took  place  after  the 
death  of  the  judgment  debtor,  and  so,  that  the  whole  proceeding  was  void.  Allen  v.  The  Port- 
land Stage  Company,  8  Greenl.  207.    It  concludes  as  to  the  official  doings  under  it.     Id. 

The  rule  above  noticed,  concluding  the  parties,  applies  to  process  by  which  the  defendant  is 
brought  into  court.  The  defendant  cannot  show  the  falsity  of  the  return,  as  to  the  facts  stated 
in  it,  constituting  due  service,  by  way  of  objection  to  the  continuance  of  the  suit ;  nor  can  he 
controvert  it  in  any  material  part,  save  in  action  for  a  false  return  against  the  officer.  Slayton 
V.  Inhabitants  of  Chester,  4  Mass.  Rep.  418  ;  Wheeler  v.  Lampman,  14  John.  Rep.  481 ;  Hunter 
V.  Kirk,  4  Hawks'  Rep.  277.  So  as  to  a  return  of  a  constable  on  an  attachment.  Case  v.  Red- 
field,  7  Wend.  398 ;  Stinsou  v.  Snow,  1  Fairf.  Rep.  263.  But  in  Connecticut,  a,  different  doc- 
trine prevails ;  and  there,  a  return  of  an  officer,  on  mesne  as  well  as  final  process,  is  only  prima 
facie  evidence,  even  as  between  the  parties.  Watson  v.  Watson,  6  Conn.  Rep.  334 ;  Butts  v. 
Francis,  4  Id.  424.  But  conceded,  that  it  is,  in  general,  conclusive  as  against  the  officer  making 
it.     Williams  v.  Cheesebrough,  4  Conn.  Rep.  356. 

To  the  general  rule,  forbidding  the  impeachment  of  a  return  as  between  the  parties,  there  are 
various  exceptions.  In  Pennsylvania,  a  return  to  a  fi.  fa.  of  "  debt  and  costs  paid,"  made  two 
years  after  the -proper  time,  and  one  year  after  a  suit  commenced,  in  which  its  effect  was  mate- 
rial, was  held  open  to  a  collateral  impeachment  by  a  party.  Weidman  v.  Weitzel,  13  S.  &  R.  96  ; 
Williams  v.  Carr,  1  Rawle,  420,  422,  423,  S.  P.  Indeed,  it  is  laid  down  without  qualification  in  a  case 
subseciuently  decided,  that  an  irregular  and  illegal  return  may  be  inquired  into  and  impugned. 
Meredith  v.  Shewall,  1  Penn.  497.  Where  a  liberari  facias  was  returned  with  an  inquisition  of 
extept,  stating  that  the  sheriff  had  caused  the  lands  extended  to  be  delivered,  held,  that  it  was 
competent  for  the  plaintiff  to  show,  and  that  too  by  the  sheriff,  that  he  did  not  deliver  the  lands, 
&c.,  and  so  the  plaintiff 's  debt  was  not  satisfied :  for  the  Office  of  the  inquisition  is  only  to  de. 
termine  the  value  of  the  land,  and  the  yearly  rents  and  profits,  &c. ;  the  delivery  of  the  land 
takes  place  after  the  inquisition,  and  is  the  act  of  the  sheriff  alone.  In  this  case  the  sheriff  had 
indorsed  on  the  writ  the  fact  of  the  proceedings  having  been  stayed,  which  had  been  erased 
and  he  was  held  competent  to  show  also  that  such  erasure  was  not  his  act.     Id. 

The  return  of  a  sheriff  was  said  not  to  be  conclusive  in  the  following  case :  A.,  B.  ^nd  C, 
in  Virginia,  executed  a  forthcoming  bond  to  release  the  goods  of  A.,  taken  on  a  fi.  fa.  against 
A.  and  B.  It  was  not  stated  in  the  bond  whether  B.  signed  as  principal  with  A.  or  as  surety. 
The  sheriff's  return  stated  that  the  bonds  were  taken  of  A.  and  B.,  with  C.  as  surety.  Judg- 
ment was  obtained  on  the  bond,  execution  issued,  and  the  money  paid  by  C.  On  appeal  from 
the  decision  of  a  motion  made  by  C.  to  compel  A.  and  B.  to  repay  such  money,  it  was  deemed 
competent  for  B.  to  have  contradicted  the  sheriff's  return  in  the  court  a  quo,  so  far  as  it  went 
to  show  that  the  former  signed  as  principal.    Cunningham  v.  Mitchell,  4  Rand.  189. 

In  New  York,  where  a  judgment  is  sought  to  be  used  between  the  parties  as  the  foundation 
of  an  action  or  set-off,  it  is  competent  for  the  plaintiff  in  the  judgment  to  contradict  a  return  of 
satisfaction  made  on  the  execution  issued  upon  the  judgment.  Accordingly,  where  an  indorse, 
ment  of  part  satisfaction  appeared  on  the  execution,  held,  that  the  party  who  sought  to  use  the 
judgment  as  a  set-off  might  show  that  the  amount  so  indorsed  was  the  proceeds  of  property  sold, 
which  sale  was  subsequently  set  aside  and  avoided.  Dubois  v.  Dubois,  6  Wend.  416.  See 
Codwise  v.  Field,  9  John.  Rep.  263.  And  though  there  be  a  return  of  levy,  neither  the  plaintiff 
nor  those  under  him  are  precluded  from  showing  that  the  execution  was  not  satisfied.  Little  v. 
Delancey,  5  Binn.  266.     So,  it  seems  a  return  of  satisfaction  on  an  execution  not  made  by  the 
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sheriff  in  the  course  of  liis  official  duty,  hut  m  violation  thereof,  shall  not  estop  the  plaintiff,  as  if 
he,  take  a  note,  receipting  it  as  payment,  and  return  satisfaction.  Orange  Co.  Bank  v.  Wakeman, 
1  Cowen's  Rep.  46.  And  see  Id.  p.  47,  note  a,  and  the  cases  there  cited ;  llumford  v.  Armstrong, 
4  Id.  553 ;  Armstrong  v.  Garrow,  6  Id.  465.  And  in  an  action  of  assumpsit  against  the  officer,  held, 
that  the  plaintiff  in  a  ca.  sa.  might  show  that  what  was,  contained  in  the  return  thereon  by  the 
officer  as  to  the  execution  being  satisfied  "by  the  special  direction  of  the  plaintiff,"  was  false. 
Townsend  v.  Olin,  5  Wend.  20T,  209. 

In  an  action  against  the  officer  expressly  for  a  false  return,  the  plaintiff  may  of  course  contro- 
vert it.  This  is  conceded  in  nearly  all  the  cases  cited  supra ;  and,  under  such  circumstances,  the 
plaintiff  may  show  the  falsity  of'  the  return  by  any  evidence  that  he  can  produce  for  that  pur- 
pose, whether  parol  or  written.  GoodaU  v.  Stuart,  2  Hen.  &  Munf.  105,  112,  per  Tucker,  J. ; 
Whitaker  v.  Sumner,  1  Pick.  551.  See  also  Gardner  v.  Hosmer,  6  Mass.  Bep.  327 ;  Boynton  v. 
WiUard,  10  Pick.  169. 

But  the  defendant  in  the  execution,  it  has  been  said,  shall  not  be  permitted  in  trover  or  tres- 
pass against  the  officer,  to  show  the  return  false  for  the  purpose  of  making  him  liable  for  his  do- 
ings under  the  process  in  that  form.  The  remedy,  if  any,  is  by  an  action  on  the  case  for  a  false 
return.  Sias  v.  Badger,  6  New  Hamp.  Eep.  393.  See  Livermore  v.  Badgley,  3  Mass.  Eep.  487. 
So,  in  trespass  and  ialse  imprisonment  against  the  plaintiff  for  an  arrest  under  a  justice's  execu- 
tion, the  defendant  in  the  execution  will  not  be  allowed  to  show  the  return  to  the  original  sum- 
mons false,  though  made  by  the  plaintiff  in  the  execution  himseff,  he  being  a  constable,  and  though 
the  execution  issued  on  his  special  application.  The  remedy  is  by  an  action  for  a  false  return. 
Putnam  v.  Mann,  3  Wend.  202. 

3.  As  to  the  officer. — The  return  will  in  general  conclude  as  against  the  officer,  and  he  wiU  not 
be  allowed  to  question  its  truth.  Purrington  v.  Loring,  7  Mass.  Rep.  388.  Accordingly,  where 
Bu  officer  returned  on  a  warrant  of  distress  that  he  advertised  the  goods  distrained  twenty-four 
hours  before  sale,  held,  in  an  action  against  him  for  taking  the  goods,  that  he  could  not  be  per- 
mitted to  show  by  parol  that  he  in  fact  advertised  them  forty-eight  hours  before  the  sale.  Id. 
And  where  a  coroner  returned  upon  a  ca.  sa.  that  he  had  received  the  amount  thereof  in  fuU, 
"according  to  the  special  directions  of  the  plaintiff,"  held,  that  in  an  action  against  him  by  such 
plaintiff  to  recover  the  amount  of  the  ca.  sa.,  he  could  not  be  allowed  to  show  that  what  he  re- 
ceived were  notes,  and  that  they  were  taken,  not  in  payment  of  the  execution,  but  for  his  indem- 
nity against  a  threatened  prosecution  for  an  escape.  He  cannot  be  heard  to  gainsay  the  truth  of 
a  return  made  under  his  oath  of  office.  Townsend  v.  Olin,  5  Wend.  207,  209.  See  also  Denton  v. 
Livingston,  9  John.  Rep.  98,;  Scott  v.  Seller,  5  Watts,  235,  245  ;  Williams  v.  Cheesebrough,  4  Conn. 
Rep.  356, 360.  And.see  1  Cowen's  Rep.  47,  note  a.  The  return  of  a  sheriff  to  a  ca.  sa.  of  "  satisfied," 
is  evidence  in  an  action  against  him  by  the  plaintiff  in  the  writ  that  the  former  received  the  money 
before  the  return  day,  though  the  ca.  sa.  be  not  in  fact  returned  and  filed  till  iafter  the  return  day. 
Armstrong  v.  Garrow,  6  Cowen's  Rep.  465.  In  debt  against  the  sheriff  for  an  escape,  his  return 
on  a  ca.  sa.  of  cepi  corpus  el  committitwr,  was  held  to  preclude  him  from  showing  that  he  did  not 
arrest  the  prisoner  until  three  days  after  the  return  of  the  writ,  as  tliat  would  contradict  his,  re- 
turn. Shewel  v.  Fell,  3  Teates'  Rep.  17  ;  S.  C,  on  appeal,  4  Id.  47.  So,  if  the  sheriff  return  "  lands 
sold,"  or  "in  custody,"  &c.,  he  cannot,  in  an  action  brought  against  him,  disprove  and  falsify  such 
return.  Id.  This  rule  applies  to  the  sheriff  when  sued  for  the  misconduct  of  his  deputy.  Gard- 
ner V.  Hosmer,  6  Mass.  Rep.  325.  And  on  the  general  principle  above  stated,  it  has  been  said 
that  the  sheriff  is  not  a  competent  witness  to  impeach  his  return.  Meredith  v.  Shewall,  1  Penn- 
sylv.  Rep.  496.  But  he  is  to  support  it.  Id. ;  Cunningham  v.  Mitchell,  4  Rand.  189.  In  Ver- 
mont, where  the  officer  was  commanded  to  attach  goods  and  chattels  to  the  amount  of  $20,  and 
returned  that  he  had  attached  all  the  hay,  grain,  oats  and  peas  in  the  defendant's  barn;  held, 
that  in  an  action  against  him  he  was  estopped  from  saying  there  was  no  such  property  there,  and 
that  the  command  in  the  writ,  connected  with  the  return,  ^^■ere  prima  facie  evidence  that  the 
property  levied  on  was  worth  $20  (Barney  v.  Weeks,  4  Verm.  Rep.  146) ;  and  this,  even  though 
the  return  state  that  he  levied  by  directions  of  the  plaintiff;  and  it  is  doubtful,  as  we  have  seen, 
whether  the  latter  fact  can  be  evidenced  by  the  return.  Id.  146,  148.  And  see  supra,  and  the 
oases  there  cited,  as  to  this  point. 

But  this  rule  of  conclusiveness  as  against  the  officer  has  its  exceptions.  Thus,  where  an  offi- 
oei^waa  sued  for  malicious  prosecution,  in  procurmg  the  plaintiff  to  be  indicted  for  rescuing  G. 
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from  his  custody,  and  the  plaintiff,  to  show  that  the  prosecution  was  utterly  groundless  and  mali- 
cious, produced  the  writ  on  Which  G.  was  talsen  by  the  defendant,  together  with  a  return  thereon 
signed  by  the  defendant,  stating  that  he  had  arrested  G.  and  taken  bail ;  held,  that  the  officer 
might  show,  by  way  of  rebutting  the  evidence  thus  derived,  that  the  plaintiff  did  in  fact  rescue 
G.  on  the  day  of  the  date  of  the  return;  that  G.  died  some  time  after  and  before  he  could  be  re- 
taken ;  that  before  knowledge  of  his  death  came  to  the  defendant,  the  pMntifif  offered  himself 
and  another  as  bail  for  G.'s  appearance,  and  that  the  defendant  having  agreed  to  accept  such 
bail,  made  said  return.  Lewis  v.  Blair,  1  N.  Hamp.  Rop.  68.  So  where  the  officer  is  prosecuted 
for  not  seizing  and  selling  property  levied  on  by  him  under  an  attachment  and  returned  as  the 
property  of  the  debtor,  he  may  show,  notwithstanding  such  return,  that  the  property  was  not  the 
debtor's.  Fuller  v.  Holden,  4  Mass.  Rep.  498 ;  Learned  v.  Bryant,  13  Id.  224 ;  Tyler  v.  XJlmer, 
12  Id.  163;  Whiting  v.  Bradley,  2  N.  Hamp.  Rep.  83. 

And  the  return  of  an  officer  is  not  conclusive  evidence  against  him  as  to  statements  therein 
which  must  necessarily  be  mere  matter  of  opinion.  Accordingly,  where  an  officer  defended  for 
taking  goods,  on  the  ground  of  a  levy  under  an  attachment  returned  by  him  as  served  on 
a  particular  day  at  five  o'clock,  held,  that  the  precise  hour  becoming  material,  he  might  show  the 
service  to  have  been  at  an  earlier  hour.  The  moment  of  levy  must  be  understood  as  matter  of 
opinion  only.  Williams  v.  Oheesebrough,  4  Conn.  Rep.  356,  360,  361.  See  Kittrldge  v.  Bellowsi 
4  N.  Hamp.  Rep.  424,  430,  431,  stated  infra.  So,  where  the  sheriff  returns  that  he  has  seized 
goods  to  the  value  of  a  fi.  fa.,  his  statement  as  to  their  value  must  be  regarded  as  mere  mat- 
ter of  opinion,  and  will  not  conclude  him  on  that  pohit.  Said  per  Hosmer,  C.  J.,  in  Williams 
V.  Oheesebrough,  svpra.  And  see  per  Kent,  C.  J.,  deUvering  the  opinion  of  the  court  in  Den- 
ton V.  Livmgston,  9  Johh.  Rep.  96,  98,  99.  In  Clerk  v.  Withers  (2  Ld.  Raym.  10'72, 6  Mod.  290), 
Holt,  C.  J.,  said,  that  the  sheriff  would  be  bound  by  the  value  returned.  But  see  Sly  v.  Finch, 
Cro.  Jac.  514;  also  Clutterbuck  v.  Jones,  15  Bast,  IS.  Clerk  v.  Withers  was  adverted  to  in  the 
above  cases  from  the  New  York  and  Connecticut  reports,  and  by  both  the  dictum  of  Holt,  C.  J., 
is  substantially  repudiated.  One  reason  given  by  the  latter  is,  that  when  the  sheriff  levies  on 
goods  to  the  value  of  the  debt,  the  defendant  is  discharged.  But  it  may  often  happen  that  the 
property  seized  and  returned  as  the  value  of  the  debt,  may  he  found  not  to  belong  to  the  defend- 
ant, or  may  be  found  of  much  less  value  by  the  fall  of  the  market  between  the  levy  and  sale,  or 
by  means  of  some  concealed  defect  or  infirmity ;  and  the  judgment  ought  not  to  be  considered 
further  satisfied  as  against  the  original  defendant  than  the  amount  of  the  proceeds  of  the 
sale.  Denton  v.  Livingston,  sapra,  per  Kent,  C.  J.  As  to  the  doctrine  of  satisfaction  by  levy, 
with  respect  to  the  defendant  in  execution,  see  Wood  v.  Torry,  6  Wend.  562 ;  Ladd  v.  Blunt,  4 
Mass.  Rep.  403 ;  Hoyt  v.  Hudson,  12  John.  Rep.  208;  Ex  parte  Lawrence,  4  Cowen's  Rep. 
4U  ;  'Jackson  v.  Bowen,  7  Id.  21 ;  Ontario  Bank  v.  Hallett,  8  Id.  194;  Mickles  v.  Haskin,  11 
Wend.  125 ;  Shepard  v.  Rowe,  14  Id.  260  ;  Sullivan  v.  MiKean,  1  N.  Hamp.  Rep.  371. 

Whether  the  return  of  an  officer  that  he  attached  the  property  in  dispute,  is  conclusive  evi- 
dence against  him,  in  trespass,  that  he  took  it,  so  as  to  render  him  liable  therefor,  and  preclude 
him,  as  against  the  defendant  in  the  writ,  from  proving  the  contrary,  is  highly  questionable. 
This  has  been  considered,  in  Massachusetts,  and  though  the  court  admit  the  general  rule  forbid- 
ding ah  officer  to  falsify  his  own  return,  yet  they  say,  that  evidence  to  show  the  officer  did  not 
remove  the  property  would  not  expressly  contradict  the  return,  and  they  incline  strongly  to  the 
opinion  that  such  evidence  would  be  admissible.  Boynton  v.  Will^rd,  10  Pick.  166.  And 
where  an  attaclmient  is  returned  at  the  request  of  the  owner  of  the  property,  in  order  to  give 
preference  to  a  favored  creditor,  certainly  in  such  a  case  the  officer  could  not  be  charged  as  a 
trespasser;  tor  volanii  non fit  imjwria.  So  if  an  officer  returns  an  attachment  without  removing 
the  property,  leaving  it  in  the  debtor's  possession  at  his  request ;  he  may  prove  these  facts,  it 
seems,  in  an  action  by  the  defendant  in  the  writ.  In  an  action  of  assault  and  battery  against  an 
officer,  the  return  of  an  arrest  would  not  be  conclusive  against  him,  for  the  debtor  might  have 
submitted  to  it  without  any  force,  and  the  officer  may  show  this  in  his  defence.  Id.  pp.  169, 170, 
per  Wilde,  J.,  deUvering  the  opinion  of  the  court. 

In  actions  brought  by  and  against  officers,  their  returns  are  sometimes  important  evidence /or 
them.  Thus,  in  trover  or  trespass  by  a  constable  for  goods  levied  on  by  him,  his  return  is  prima 
facie  evidehce  of  the  levy.  Cornell  v.  Cook,  7  Cowen's  Rep.  310,  313 ;  Loftin  v.  Huggins,  2 
Dev.  Rep.  10;  Stanton  v.  Hodges,  6  Verm.  Rep.  64;  Lowry  v.  Cady,  4  Id.  504,  505;  Earl  v. 


374  Of  the  Proof  of  Records,  dec.  fCH.  V. 

Camp,  16  "Wend.  562,  669.  Otherwise,  however,  in  Massachusetts,  as  against  another  officer  claim- 
ing in  virtue  of  a  previous  levy.  Merrill  v.  Sawyer,  8  Pick.  397,  stated  ante,  Tol.  I,  note  117- 
But,  in  New  York,  not  only  is  such  return  admissible  in  favor  of  the  officer  to  prove  a  levy,  but 
he  may  use  it  to  identify  the  property  levied  on.  Simile,  gpoor  v  Holland,  8  "Wend.  445,  447. 
And  where  the  indorsement  of  levy  on  an  execution  was  general,  e.  g.,  16,000  brick,  the  court 
said  the  officer  might  have  amended  his  indorsement  so  as  to  have  identified  the  brick,  and  that 
he  should  have  so  done.  Id.  447.  But  where  the  process  returned  is  void,  the  return,  it  seems, 
would  not  be  evidence  that  the  officer  had  taken  possession  of  the  property  levied  on.  Earl  v. 
Camp.  16  Wend.  562,  569,  570. 

In  an  action  by  the  sheriff  to  recover  the  purchase  money  of  land  sold  by  him,  his  own  return 
is  prima  facie  evidence  that  the  defendant  was  the  purchaser.  HyskiU  v.  Givin,  7  Serg.  & 
Eawle,  369.  The  court  liken  it  in  principle  to  the  ease  of  a  conviction  by  a  justice,  which  is  evi- 
dence in  his  own  favor ;  the  only  difierence,  they  say,  is,  that  the  conviction,  where  the  justice 
has  jurisdiction,  is  conclusive,  but  that  is  because  it  is  a  judicial  determination  of  the  fact ;  the 
act  of  the  sheriff  is  only  ministerial.  Id.  The  jury,  in  such  case,  owing  to  the  liability  to  mis- 
take on  the  part  of  the  sheriff,  as  to  who  was  the  bidder,  might  require  but  slight  proof  to 
counterbalance  the  return.  Id.  p.  371.  See  Salmon  v.  Kance,  3  Serg.  &  Eawle,  314,  per  Tilgh- 
man,  C.  J.,  as  to  the  mode  of  proving  to  whom  land  was  striick  off  by  the  sheriff.  A  private 
memorandum-book  of  the  sheriff  is  not  evidence;  but  the  proper  evidence,  it  seems,  would  be  the 
oath  of  some  person  present  at  the  sale.  Id.  In  Tennessee,  in  an  action  by  the  sheriff  against 
the  purchaser  under  an  execution,  to  recover  the  purchase  money,  the  return  of  the  sheriff  (he 
having  paid  the  money  to  the  plaintiff  in  the  execution)  is  admissible  in  favor  of  the  sheriff,  but 
open  to  impeachment.  Nichol  v.  Eidley,  5  Terg.  63.  To  what  extent  the  force  of  this  evidence 
shall  go,  however,  is  not  very  clearly  defined  by  the  case.  It  seems  to  have  been  regarded  like 
a  memorandum  of  sale  within  the  Statute  of  Frauds.  Id.  p.  65.  So,  it  seems,  a  return  is  evi- 
dence for  an  officer  in  an  action  by  him  to  recover  his  fees.  Huger's  Adm'r  v.  Osbom,  1  Bay's 
Eep.  318. 

In  actions  brought  against  officers,  their  returns,  regular  on  their  face,  will  generally  be  prima 
faeie  evidence  for  them.  Stanton  v.  Hodges,  6  Verm.  Eep.  66;  Hathaway  v.  Goodrich,  5  Id.  65. 
This  is  conceded  in  most  of  the  above  cases,  where  parties  have  been  allowed  to  impeach  such 
returns  in  actions  against  officers.  In  all  actions  brought  expressly  for  a  false  return,  the  onus 
lies  on  the  plaintiff.  Davis  v.  Johnson,  3  Munf.  81.  And  see  the  cases  cited  svpra.  So,  in 
trespass  or  trover,  as  we  have  seen,  by  the  defendant  in  an  execution,  the  officer's  return  has 
been  deemed  to  operate  conclusively  in  his  favor.  Sias  v.  Badger,  6  N.  Hamp.  Eep.  393.  And 
v^here  a  constable  served  a  summons  issued  by  a  justice  in  the  constable's  own  favor,  and  the 
constable  proceeded,  took  judgment,  and  obtained  execution,  whereon  the  defendant  was  ar- 
rested ;  held,  that  the  return  of  the  constable  upon  the  summons  was  conclusive  in  his  favor,  in 
an  action  of  trespass  and  false  imprisonment  against  him  for  the  arrest  under  the  execution.  The 
party  injured  should  have  brought  his  action  for  a  false  return.  Putnam  v.  Mann,  3  "Wend.  202. 
But  in  an  action  on  the  case  against  an  officer  for  neglecting  to  leave  a  copy  of  the  writ  upon 
which  he  had  attached  property  together  with  the  return,  with  t!ie  town  clerk,  until  late  in  the 
afternoon  of  the  second  day  after  the  levy,  whereby  other  creditors  gained  priority ;  held,  that 
the  officer's  return  of  his  having  levied  and  left  a  copy,  which  return  was  dated  on  the  day  of 
actual  levy,  wag  not  conclusive  in  his  favor  that  he  had  left  a  copy  on  the  day  of  levy.  Kittridge 
V.  Bellows,  4  N.  Hamp.  Eep.  424.  And  in  an  action  for  an  escape,  the  officer's  return  of  rescue 
is  not  conclusive  in  his  favor.    Adey  v.  Bridges,  2  Stark.  Eep.  189. 

4.  As  to  purchasers. — Several  cases  have  incidentally  occurred  supra,  showing  in  some  degree 
the  light  in  which  a  purchaser  under  an  execution  stands  with  respect  to  the  officer's  return 
thereon.  This  doctrine  is  different  in  different  states;  and  it  may  not  bo  impertinent  to  cite  a 
few  of  the  local  cases  more  directly.  In  several  of  the  states,  a  purchaser's  title  to  real  property 
may  be  derived  under  a  statute  extent,  or  title  of  record,  and  then  the  general  rule  is,  that  every- 
thing essential  to  the  title  must  appear  on  record.  United  States  v.  Slade,  2  Mason,  76,  per 
Story,  J.  The  doings  of  the  officer,  &c.,  must  in  such  cases  be  returned,  and  the  return  must 
show  that  all  the  statute  requisites  for  transferring  the  property  have  been  complied  with.  Met- 
calf  V.  GUlet,  5  Conn.  Eep.  400 ;  Pendleton  v.  Button,  4  Id.  406  ;  Ladd  v.  Blunt,  4  Mass.  Eep. 
40a ;  WUliama  v.  Amory,  14  Id.  28     Eastman  v.  Curtis,  4  Yerm.  Eep.  616.     See  Jackson  ex 
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dem.  Kane  v.  Stembergh,  1  John.  Gas.  155.  No  defects  in  the  return  can  be  supplied  by  parol. 
See  the  oasea  supra;  also  "WellingtOQ  v.  Gale,  13  Mass.  Rep.  483 ;  'Willianis  T.  Brackett,  8  Id. 
240 ;  Davis  v.  Maynard,  9  Id.  242.  Nor  can  such  return,  if  fair  upon  its  face,  be  invalidated, 
explained  or  altered,  as  against  the  purchaser,  by  parol.  Boody  v.  Tork,  8  Greenl.  272.  See 
Pitts  V.  Clark,  2  Root's  Rep.  221;  Davis  v.  Maynard,  9  Mass.  Rep.  243  ;  Purrington  v.  Loring,  t 
Id.  246.  The  return,  though  not  made  until  long  after  the  return  day,  yet  "if  made  and  filed 
before  it  is  offered  in  evidence,  is  sufficient  evidence,  in  these  cases,  of  title.  Prescott  v.  Pettee, 
3  Pick.  331 ;  "Welsh  v.  Joy,  13  Id.  577  ;  IngersoU  v.  Sawyer,  2  Pick.  276,  279 ;  United  States 
V.  Slade,  2  Mason,  71;  Emerson  v.  Towle,  5  Greenl.  197. 

Whether  a  return  is  necessary  to  the  purchaser  in  making  title  to  an  equity  of  redemption  sold 
under  execution  in  Massachusetts,  jaere.  See  IngeraoU  v.  Sawyer,  2  Pick.  Rep.  276,  279,  280; 
Welsh  v.  Joy,  13  Id.  477. 

In  New  Tork,  the  title  of  a  purchaser  of  lands  under  afi.fa.  does  not  depend  upon  the  return 
of  the  officer ;  he  need  show  no  return ;  nor  will  it  affect  him  though  the  return  made  be  in- 
correct, irregular  or  insufficient.  It  is  enough  for  him  that  the  officer  had  authority  to  sell,  and 
did  sell  to  him  and  executed  a  deed.  Jackson  ex  dem.  Kane  v.  Sternbergh,  1  John.  Cas.  153. 
See  IngersoU  v.  Sawyer,  2  Pick.  Rep.  279,  280.  A  purchaser  may,  however,  use  the  return  in 
the  deraignment  of  title,  and  though  it  do  not  particularly  describe  the  lands,  they  may  be  iden- 
tified by  parol  evidence.    Ten  Eyck  v.  Walker,  4  Wend.  462. 

A  doctrine  similar  to  that  of  New  York  has  been  held  in  the  Supreme  Court  of  the  United 
States,  on  the  question  arising  whether  a  sale  of  real  property  by  the  marshal  after  the  return 
day,  would  be  valid  as  in  favor  of  a  purchaser.  "  The  purchaser,"  says  Johnson,  J.,  delivering 
the  opinion,  "depends  on  the  judgment,  the  levy,  and  the  deed.  All  other  questions  are  between 
the  parties  to  the  judgment  and  the  marshal.  Whether  the  marshal  sells  before  or  after  the 
return,  whether  he  makes  a  correct  return,  or  any  return  at  aU  to  the  writ,  is  immaterial  to  the 
purchaser,  provided  the  writ  was  duly  issued,  and  the  levy  made  before  the  return."  Wheaton  v. 
Sexton,  4  Wheat.  Rep.  503,  506.  Aa  to  the  sheriff's  right  of  selling  after  the  return  day  in  North 
Carolina,  see  Barden  v.  M'Kinne,  4  Hawks'  Rep.  279. 

In  Tennessee  also,  the  rule  has  been  laid  down  that  the  purchaser's  title  cannot  be  made  to 
depend  upon  the  return.  The  court  cite  the  above  cases  from  Johnson  and  Wheaton,  and  ex- 
pressly adopt  the  principles  there  laid  down  to  their  full  extent.  Mitchell  v.  Lipe,  8  Terg.  179. 
In  this  case  the  sheriff 's  return  was  relied  on  aa  against  the  purchaser,  to  prove  that  the  property 
was  sold  subject  to  a  deed  of  trust,  aa  stated  therein;  but  held,  that  the  return  was  no  evidence 
of  the  existence  of  such  deed.  Id.  183.  The  return,  however,  may  be  used  by  the  purchaser  as 
a  link  in  his  chain  of  title,  Nichol  v.  Ridley,  5  Yerg.  65.  A  statute  of  that  state  requires  that, 
before  sale,  the  property  shall  be  advertised  in  a  pj(rticular  manner,  or  the  sale  be  void;  and  held, 
that  a  want  of  compliance  with  the  statutory  requisite  might  be  shown  to  defeat  the  title  of  the 
purchaser ;  and  parol  evidence  was  received  for  such  purpose  even  in  contradiction  of  the  officer's 
return.  Loyd  v.  Anglin,  7  Yerg.  428 ;  Trott  v.  Gordon,  1  Id.  469 ;  Rogers  v.  Jennings,  3  Id. 
308  ;  Mitchell  v.  Lipe,  8  Id.  181.     See  Whitaker  v.  Summer,  7  Pick.  551. 

So  in  Louisiana,  a  sale  under  an  execution,  without  the  officer  having  advertised  according  to 
law,  is  void,  and  this  may  be  shown  to  defeat  the  title  of  a  purchaser.  Delogny  v.  Smith,  3  MilL 
Lou.  Rep.  418,  421.     See  4  Mart.  Lou.  Rep.  513;   11  Id.  609,  711. 

As  to  the  sufficiency  and  force  of  returns  with  respect  to  purchasers  of  real  estate  in  Maryland, 
see  Penwick  v.  Floyd,  1  Harr.  &  Gill,  172,  174;  Clark  v.  Belmar,  1  Gill  k  John.  443;  Williamson 
V.  Perkins,  1  Harr,  &  John.  449 ;  Fitzburgh  v.  Helleu,  3  Id.  206 ;  Thomas  v.  Turvey,  1  Harr.  & 
Gill,  172. 

"  The  better  opinion  seems  to  be,  that  a  purchaser  of  personal  property  sold  under  execution, 
may  prove  the  levy  and  sale  to  have  been  legal,  and  will  then  be  permitted  to  retain  the  property, 
whether  the  officer'a  return  be  true  or  false,  formal  or  informal."  Whiting  v.  Bradley,  2  N.  Hamp. 
Rep.  82.  See  also  Barden  v.  M'Kinne,  4  Hawks'  Rep.  279 ;  Titcomb  v.  Union  Marine  Ins.  Co., 
8  Mass.  Rep.  335.  But  see  Hammatt  v.  Wyman,  9  Mass.  Rep.  138 ;  Howe  v.  Starkweather,  17 
Mass.  Rep.  243;  KimbaU  v.  Lopez,  7  Lou.  ,Rep.  (Curry),  173,  175,  176.  A  purchaser  may  use 
the  return  as  evidence  for  him  in  showing  his  title.  See  Pigot  v.  Davis,  3  Hawks'  Rep.  25 
to  28. 

The  following  miscellaneous  cases  may  be  looked  into  as  showing  in  general  what  is  to  be  in- 
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tended  with  respect  to  returns ;  how  they  are  to  be  construed ;  their  sufficiency,  effect,  &o.,  as 
adjudged  by  several  courts:  2  "Whart.  Rep.  211;  2  Dana,  93;  Id.  227;  Id.  459  ;  Litt.  Sel.  Cas. 
424 ;  2  Ban.  505 ;  Id.  492  ;  9  Mass.  Eep.  243  ;  8  Id.  240  ;  7  Id.  246 ;  14  Id.  315  ;  1  Pick.  109, 
112;  13  Id.  305;  4  Term.  Rep.  616;  Brayt.  Rep.  29;  1  Alab.  Rep.  274;  4  N.  Hamp.  Rep.  29"; 
2  Id.  347  ;  3  Id.  310 ;  Id.  307 ;  14  John.  Rep.  481. 

5.  As  to  amendments. — The  returns  spoken  of,  supra,  when  defective  and  insufficient  for  the 
purposes  of  evidence,  are  sometimes  amendable.  The  doctrine  on  this  subject,  however,  rests  so 
much  upon  local  rules  of  practice  and  judicial  discretion,  and  is  moreover  so  often  modified  to 
meet  the  varying  circumstances  of  particular  cases,  that  to  attempt  anything  hke  a  complete  view 
of  it  as  held  and  applied  by  the  different  courts  in  this  country,  would  be  wandering  into  details 
at  once  both  perplexing  and  profitless.  We  shall,  therefore,  notice  a  few  of  the  leading  authori- 
ties, and  content  ourselves  vi^ith  a  general  reference  to  some  of  the  others. 

Amendments  are  sometimes  allowed  to  be  made  by  the  officer  himself,  without  permission  of 
the  court.  In  Massachusetts,  the  rule  has  been  laid  down  that  an  officer  can  amend  his  return, 
without  special  permission,  at  any  time  before  it  is  actually  deposited  in  the  clerk's  office ;  for 
until  then,  the  return  does  not  become  matter  of  record,  and  is  under  his  own  control.  "Webb  v. 
Joy,  13  Pick.  Rep,  477.  See  Spoor  v.  Holland,  8  "Wend.  442,  447.  Purchasers  may  apply  to  the 
court  to  have  a  return  amended.  See  Powble  v.  Raybergh,  4  Hamm.  Eep.  45  ;  Clarke  v.  Bel- 
mear,  1  Gill.  &  John.  443,  444,  et  seq.  See  Owen  v.  Simpson,  3  "Watts'  Rep.  87.  And  parties 
also.     See  "Williams  v.  Rogers,  5  John.  Eep.  162. 

The  court  will  allow  an  amendment  sometimes  on  motion  of  the  officer  and  for  his  benefit ;  hut 
where  a  long  time  had  elapsed,  and  the  officer  then  asked  leave  to  amend  in  respect  to  the 
omission  of  an  essential  fact,  which  might  have  rendered  him  liable  in  an  action,  the  court  held 
that  the  amendment  could  not  be  allowed ;  that  it  would  be  unsafe  to  expose  officers  to  so  much 
temptation,  &c.  Thatcher  v.  Miller,  13  Mass.  Rep.  270;  S.  C,  11  Id.  413.  See  Emerson  v. 
Upton,  9  Pick.  170;  Kittridge  v.  Bellows,  4  N".  Hamp.  Rep.  431;  Means  v.  Osgood,  7  Greenl- 
146,  147.  But  there  is  no  fixed  rule  as  to  time ;  and  an  officer  has  been  allowed  to  amend  his 
return  several  years  after  its  date.  Eucker  v.  Harrison,  6  Munf.  181.  Powble  v.  Eaybergh,  4 
Hamm.  Eep.  45.  In  Pennsylvania,  a  sheriff  may  be  permitted  to  amend  his  return,  made  under 
a  mistake  of  fact,  if  the  application  be  made  within  a  reasonable  time;  but  after  action  brought 
against  him  for  an  escape,  issue  joined  therein,  and  ihe  cause  brought  to  trial,  it  was  held  he 
could  not  thus  be  allowed  to  relieve  himself  from  responsibility.  Scott  v.  Seller,  5  "Watts'  Eep- 
235.  Where  a  sheriff  levied  upon  property  of  A.  supposing  it  to  belong  to  B.,  the  defendant,  and 
after  sale,  made  his  return,  and  brought  the  money  into  court;  and  A.  sued  him  therefor  and 
recovered;  the  sheriff,  on  his  own  motion,  was  allowed  to  amend  his  return  so  as  to  set  forth  that 
no  property  was  to  be  found;  and  held,  that 'he  might  have  leave  to  withdraw  the  money  in 
court.  Smith  v.  Daniel,  3  Murph.  Rep.  128.  An  amendment  of  a  return  has  been  allowed  after 
the  officer's  death,  on  motion  of  his  representatives.     Powble  v.  Raybergh,  4  Hamm.  Rep.  45. 

The  return  cannot  be  amended,  even  by  order  of  the  court,  so  as  to  affect  the  rights  of  persons 
not  parties  to  the  suit,  acquired  before  amendment  made.  Accordingly,  where  an  officer  returned 
on  a  writ  that  he  had  attached  land  of  the  debtor  on  a  certain  day,  before  which  day  a  mortgage 
made  by  the  debtor  had  been  put  on  record ;  and  the  officer  subsequently,  by  leave  of  the  courti 
amended  his  return  so  as  to  date  his  levy  on  the  attachment  before  the  record  of  the  mortgage ' 
held,  that  the  amendment  could  not  prejudice  the  mortgagee's  title.  Emerson  v.  Upton,  9  Pick. 
Eep.  167  ;  Preeman  v.  Paul,  3  G-reenl.  Rep.  260.  See,  also,  Putnam  v.  Hall,  3  Pick.  445 ;  Means 
V.  Osgood,  7  Greenl.  146. 

The  following  references  to  local  authorities  wiU  further  illustrate  the  above  doctrine  as  to 
amendments.  Massachusetts:  1  Mass.  Eep.  233  ;  Id.  109,  112;  8  Id.  240;  10  Id.  251 ;  11  Id. 
481;  9  Id.  217.  Virginia:  6  Munf  181.  Ohio:  4  Hamm.  45.  New  Hampshire :  2  N.  Hamp. 
Eep.  83;  4  Id.  431.  Maine:  7  Greenl.  146;  3  Id.  160 ;  Id.  29;  6  Id.  162.  Pennsylvania :  2 
Whart.  Eep.  211 ;  3  Watts'  Eep.  87  ;  5  Id.  235 ;  Whart.  Dig.  (2d.  ed.)  p.  18,  et  seq.  South  Caro- 
lina: 2  Bail.  492.  New  York  :  Grab.  N.  T.  Prac.  (2d.  ed.)  649  to  670;  5  John.  Eep.  162;  8 
Wend.  442,  447. 

6.  An  to  the  mode  of  proof. — We  find  but  few  oases  relating  directly  to  the  mode  of  proving  a 
return.  In  general,  however,  an  execution  and  return,  when  filed,  become  part  of  the  records 
of  the  court,  and  may  be  proved  in  the  same  manner  as  other  records,  by  office  copies,  certified 
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If  it  be  necessary  to  prove  tliat  a  -writ  issued  in  a  particular  cause,  it 
■will  not  be  sufficient  to  prove  the  prcecipe  by  tbe  filazer's  book,  and  after 
proof  of  notice  to  produce  the  original,  to  give  in  evidence  a  copy  of  the 
writ ;  but  a  proper  search  must  be  proved  to  have  been  made  at  the 
treasury  for  the  original  writ,  before  secondary  evidence  can  be  given.(l) 
An  examined  copy  of  the  judgment  roll,  containing  the  award  of  an  elegii 
and  return  of  the  inquisition,  is  evidence  in  an  action  for  use  and  occupa- 
tion of  the  title  of  the  plaintiff,  who  claims  under  the  elegit,  without  proving 
a  copy  of  the  elegit  and  of -the  inquisition  ;(2)  the  judgment  roll  being  ab- 
solute proof  of  all  the  proceedings  which  it  sets  forth. 


copies  under  seal,  exemplifications,  &c.  See  Pigot  v.  Davis,  3  Hawks'  Rep.  25 ;  Gardner  v. 
Hosmer,  6  Mass.  Rep.  327 ;  Niohol  v.  Ridley,  5  Yerg.  63,  65  ;  Beattie  v.  Robin,  2  Verm.  Rep. 
181;  Stevens  V.  Adams,  Brayt.  Rep.  29  ;  Welsh  v.  Joy,  13  Pick.  41'?,  c<  sej.;  Jackson  ex  dem. 
Kane  v.  Sternbergh,  1  John.  Cas.  152. 

In  New  York,  the  return  of  a  constable  on  a  justice's  execution  may  be  proved  by  a  duly 
authenticated  transcript  from  the  docket  of  the  justice.     See  2  R.  S.  269,  §  246. 

In  New  Hampshire,  it  is  said  that  the  "  regular  course  for  a  sheriff  who  has  sold  goods  under 
an  execution,  is,  to  make  a  return  of  his  doings  to  the  court  from  which  the  execution  issued. 
But  it  is  not  uncommon  with  officers,  in  particular  if  the  execution  Is  not  satisfied  in  full,  to  de- 
liver the  execution  and  return  to  the  creditor  or  his  attorney.  If  any  suit  is  brought  for  taking 
the  goods,  the  execution  is  sent  to  the  clerk,  and  copies  of  the  execution  and  return  are  pro- 
cured, and  these  are  the  proper  evidence  of  what  was  done  by  the  officer."  Siaa  v.  Badger,  6 
New  Hamp.  Rep.  394,  395. 

And  where  the  officer  was  sued  in  trover  for  taking  goods  under  an  execution,  which,  togethe* , 
with  the  returns  thereon,  were  traced  to  the  hands  of  the  agent  of  the  defendant  in  execution 
(the  now  plaintiff),  and  it  appeared  that  due  notice  had  been  given  to  produce  them ;  held,  that 
the  officer  might  give  parol  evidence  of  the  returns.  Sec.  Siaa  v.  Badger,  supra.  "It  is  but  just 
under  the  circumstances,"  says  the  court,  "to  permit  such  secondary  proof  of  the  regularity  of  his 
(the  officer's)  proceedings  as  he  may  be  able  to  make,  and  did  the  circumstances  require  it,  thd 
court  would  not  hesitate  to  presume  the  proceedings  to  have  been  regular  until  the  plaintiff 
should  show  the  contrary.     Id. 

(1)  Edraondstone  v.  Plaisted,  4  Esp.  160. 

(2)  Ramsbottom  v.  Buokhurst,  2  M.  &  S.  56S. 

Note  384. — In  an  action  by  an  officer  against  the  bailee  or  receiptot  of  property  attached  by 
him,  it  is  not  necessary,  in  order  to  prove  the  attachment,  to  produce  the  original  writ ;  but  the 
fact  may  be  proved  by  other  evidence ;  and  the  receipt  itself,  if  one  has  been  taken,  is  the  appro- 
priate and  proper  evidence.    Lowry  v.  Cady  et  al.,  4  Verm.  504. 

The  receipt  is  conclusive  as  to  the  fact  of  attachment,  and  the  persons  signing  it  are  not 
allowed  to  controvert  such  fact,  in  a  suit  against  them  on  the  receipt.  Id. ;  Lyman  v.  LymaU, 
11  Mass.  Rep.  317  ;  Spencer  v.  Williams,  2  Verm.  Rep.  209. 

NOTE  385. — Where  a  writ  of  execution  has  been  returned,  it  becomes  part  of  the  record,  and 
a  copy  thereof  properly  authenticated  is  evidence,  the  same  as  a  copy  of  any  other  part  of  the 
record.     Pigot  v.  Davis,  3  Hawks'  Rep.  25.    See  Frost  v.  Shapleigh,  7  Greenl.  236.  " 

Note  386. — In  general,  the  contents  of  a  writ  must  be  proved  by  the  highest  evidence  dt 
which  the  nature  of  the  case  is  susceptible.  Accordingly,  ia  Foster  v.  Trull  (12  John.  Rep.  456\ 
the  general  proposition  was  considered  unquestionable,  that  parol  proof  respecting  the  existence 
of  process  issued  out  of  a  court  is  inadmissible.  The  process  itself,  or  a  sworn  copy,  must  be 
produced ;  and  if  the  original  is  lost  it  ought  to  be  accounted  for.  In  Brush  v.  Taggart  (7  Johfi. 
Rep.  19),  the  plaintiff  sued  on  a  justice's  judgment;  and  the  defendant  sought  to  prove  that  a 
certiorari  had  been  allowed  and  Served  in  the  former  cause ;  held,  that  the  contents  of  the  writ 
of  certiorari  could  not  be  established  by  parol,  so  long  as  the  writ  Itself,  or  a  sworn  copy  of  it, 
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■was  attainable.  And  even  the  confession  of  the  party  against  whom  the  process  is  sought  to  he 
given  in  evidence,  will  not  supersede  the  necessity  of  producing  it.  Hence,  in  Haahrouek  v. 
Baker  (10  John.  Rep.  248),  the  court  held,  that  in  an  action  against  A.,  for  non-attendance  as  a 
■witness  after  having  heen  duly  subpoenaed,  the  confession  of  A.,  as  to  his  having  been  sub- 
poenaed, ■would  not  dispense  ■with  the  production  of  the  subpoena  itself.  "  The  confession  of  the 
party  ■will  not,  in  such  case,  supply  the  omission  of  such  a  document."  And  in  trover,  ■where 
the  defendant  justified  the  taking  under  an  attachment  against  the  plaintiff,  held,  that  inasmuch 
as  the  existence  of  the  attachment  was  matter  of  record,  the  defendant  could  not  be  allowed  to 
prove  it  by  the  confession  of  the  plaintiff.  Jenner  v.  Joliffe,  6  John.  Rep.  9.  See  anie,  notes 
168,  169. 

But  where  a  sheriff  was  sued  for  an  escape  on  a  ca.  sa.,  and  notice  had  been  regularly  given 
him  to  produce  the  writ  on  the  trial,  held,  that  parol  evidence  was  admissible  to  prove  the  issu- 
ing of  it,  its  delivery  to  the  sheriff,  and  the  arrest ;  the  sheriff  having  neglected  to  return  and  file 
it.  Tlie  plaintiff  wbay,  in  such  cases,  but  he  is  not  bound  to,  compel  the  sheriff  to  return  the 
■writ.     Hinman  v.  Breese,  13  John.  Rep.  529. 

The  mere  fact  that  a  suit  has  been  commenced  may  be  proved  by  a  -written  agreement  of  the 
party  in  which  the  existence  of  the  suit  is  conceded,  -without  producing  the  writ.  Foster  v. 
Trull,  12  John.  Rep.  456,  458. 

And  where  there  is  no  question  as  to  the  existence  of  a  suit,  the  time  of  commencing  it  may 
be  proved  by  parol,  because,  for  that  purpose,  it  is  not  necessary  to  prove  the  contents  of  the  writ. 
Accordingly,  where  a  declaration  was  entitled  generally,  of  Hilary  term,  1S28,  and  the  demand 
upon  which  the  plaintiff  prosecuted  did  not  become  due  until  afterward ;  held,  that  it  was  com- 
petent for  the  plaintiff  to  show,  by  the  parol  evidence  of  his  attorney,  without  producing  the 
writ,  that  the  action  was  not  commenced  until  the  demand  had  fallen  due.  Lester  v.  Jenkins,  8 
Barnw.  &  Cress.  333.  See  also  Mathews  v.  Haigh,  4  Esp.  N.  P.  Rep.  100.  And  note,  that  the 
memorandum  of  the  deolaration,_in  these  and  similar  cases,  is  prima  facie  evidence  of  the  suit 
having  been  commenced  at  the  time  therein  stated ;  but  neither  party  is  precluded  by  it  from 
showing  the  true  time.  Lester  v.  Jenkins,  supra.  See  S.  P.,  Morris  v.  Pugh,  3  Burr.  Rep.  1241 ; 
Wilton  V.  Girdlestone,  5  Barnw.  &  Aid.  Rep.  84Y ;  Granger  v.  George,  5  Id.  149  ;  Michaels  v- 
^haw,  12  "Wend.  587.  The  fiction  of  law  in  England  is,  that  aU  writs  are  supposed  to  issue  in 
term ;  but  where  it  is  necessary,  ■with  a  view  to  the  Statute  of  Limitations,  or  for  any  other  legiti- 
mate purpose,  that  the  exact  time  should  appear,  the  parties  may  show  that  in  fact  the  writ  issued 
in  vacation.  Johnson  v.  Smith,  supra;  also,  per  Holroyd,  J.,  and  Abbott,  C.  J.,  in  Littleton  v. 
Cross,  3  Barn.  &  Cress.  311.  See  ante,  note  379.  So,  as  between  parties  and  privies,  the  exact 
hour  when  an  execution  issued  may  be  shown  by  parol,  notwithstanding  its  date,  for  the  pur- 
pose of  establishing  that  it  issued  too  soon.  Allen  v.  The  Portland  Stage  Company,  8  Greenl. 
Rep.  207.     See  Taylor  v.  Dundass,  1  "Wash.  Rep.  94. 

A  writ  of  supersedeas,  reciting  that  a  commission  of  bankruptcy  issued,  was  held  evidence  to 
show  the  fact  of  such  a  commission  having  issued.  Gervis  v.  The  Grand  Western  Canal  Co.,  5 
Maule  &  Sel.  76. 

Note  387. — In  Louisiana,  the  record  of  a  suit  in  which  a  sequestration  issued,  is  evidence  to  prove 
the  fact  that  such  a  writ  was  obtained,  though  the  suit  was  not  proceeded  in  to  judgment.  Barlow 
V.  Dupuy,  1  Martin's  Lou.  Rep.  442.  In  Pennsylvania,  the  docket  entries  of  the  protbonotary  are 
not  evidence  of  the  issuing,  service  and  return  ol  the  writ  of  teS.  fac.  pass.  Such  entries  are 
the  mere  minutes  of  the  ofacer,  and  inferior  to  the  writ  itself  with  the  return  indorsed  upon  it- 
Vmcent  v.  Huff's  Lessee,  4  Serg  &  Rawle,  298,  300.  In  New  Jersey,  the  transcript  of  a  justice's 
docket  is  not  evidence  of  the  delivery  of  execution  to  a  constable,  because  the  justice  is  not  au- 
thoriited  to  outer  upon  his  docket  the  delivery  of  execution  to  the  constable.  Hunt  v.  Boylan,  1 
Halst.  Rep.  211.    This  is  otherwise  in  New  York.    See  2  R.  S.,  p.  263,  §  243,  et  seq. 

Note  388. — Where  an  action  of  debt  was  brought  on  a  recognizance  taken  upon  a  plea  of  title 
in  a  justice's  court,  conditioned  that  if  the  plaintiff  commenced  a  suit  in  a  given  time,  the  defend- 
ant would  appear  and  put  in  special  bail ;  held,  that  a  record  of  the  Common  Pleas  stating  the 
suit  commenced  by  the  issuing  of  a  capias,  &o.,  was  mere  prima  facie  evidence  of  the  suing  out 
of  the  writ  within  the  regular  period ;  and  the  court  say :  "  The  entry  on  the  record  could  not  be 
conclusive  of  that  fact,  for  then,  as  was  observed  in  the  case  of  Conry  v.  Jacob  (1  Sid.  220),  upon 
a  similar  question,  it  would  be  in  the  power  of  an  attorney  to  make  an  entry  of  the  issuing  of 
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The  rules  of  the  superior  courts  may  be  proved  by  an  office  copy,  made 
out  by  the  clerk  of  the  rules  or  by  his  deputy. (1) 


SECTION  11. 
Of  the  Proof  of  Proceedings  in  Chancery. 

A  decree  in  the  Court  of  Chancery  may  be  proved  by  an  exemplifica- 
tion under  the  seal  of  the- court,  or  by  an  examined  copy,  or  by  a  decretal 
order  in  paper,  with  proof  of  the  bill  and  answer.(2) 


the  writ,  though  the  writ  had  never  issued.  Such  an  entry  is  Uke  a  commiiUtur  entered  of  record. 
It  does  not  estop  the  party  to  deny  the  fact,  and  it  shall  be  tried  per  pais,  and  the  record  is  hut 
evidence,  and  not  conclusive.  Keeling,  C.  J.,  in  Middleton  v.  Manucaptors  of  Sylvester,  1  Sid- 
216."     Brown  v.  Van  Deuzer,  10  John.  Rep.  51,  53. 

Note  389. — Upon  a  question  as  to  the  settlement  of  B.,  a  document  was  produced,  purporting 
to  be  W.'s  letter  of  orders, 'signed  in  1199  by  the  then  Archbishop  of  Tuam,  which  was  proved 
to  have  been  among  "W.'s  papers  at  the  time  of  his  death,  in  July,  1829 ;  held,  that  the  certificate 
of  the  ordination  of  W.  was  properly  received  in  evidence,  having  come  from  the  proper  custody, 
and  being  more  than  thirty  years  old ;  and  that,  the  certificate  not  being  the  act  of  any  court, 
and  not  having  any  relation  to  the  corporate  character  of  the  archbishop,  the  seal  was  to  be  con- 
sidered the  seal  of  the  natural  person,  and  not  of  the  corporation.  The  King  v.  The  Inhabitants 
of  Bathwick,  2  Barn.  &  Adol.  639.  If  it  had  been  signed  only,  there  could  have  been  no  question 
as  to  its  admissibility.  Id.  A  parish  certificate,  dated  Ith  September,  1158,  purported  in  the 
body  of  it  to  have  been  granted  to  a  pauper  and  his  family  by  two  churchwardens  and  two  over- 
seers. It  was  signed  and  sealed  by  two  overseers,  and  by  one  churchwarden  only.  The  church- 
wardens for  the  year  1158  were  nominated  at  Easter,  and  were  proved  to  have  been  sworn  into 
office  on  the  15th  of  September,  at  the  visitation ;  but  there  was  no  direct  evidence  of  their  hav- 
ing been  sworn  into  office  before  that  time.  The  certifying  parish,  after  the  date  of  the  certifi- 
cate, had  frequently  relieved  the  pauper  and  different  members  of  the  family  while  they  were 
residing  in  other  parishes.  Held,  that  in  favor  of  such  an  ancient  certificate,  which  had  been 
treated  by  the  certifying  parish  as  valid,  the  court  would  presume  that  the  churchwarden  who 
executed  the  certificate  was  sworn  before  he  executed  it,  and  therefore  that  it  was  duly  executed 
by  him  as  churchwarden.  Rex  v.  Inhabitants  of  'Whitchurch,  1  Barn.  &  Cress.  513.  See  Rex 
v.  Catesby,  2  Id.  814. 

(1)  Duncan  v.  Soott,  1  Camp.  100;  Selby  v.  Harris,  Ld.  Raym.  145  ;  B.  N.  P.  229.  Rules  are 
commonly  produced  in  the  same  cause  and  in  the  same  court ;  as  where  the  office  copy  of  a  rule 
to  pay  money  into  court  is  produced.  Israel  v.  Benjamin,  3  Camp.  41.  As  to  a  judge's  order, 
making  an  award  a  rule  of  court,  see  Still  v.  Halford,  4  Camp.  19,  infra.  As  to  the  rules  of  the 
Court  of  Chancery,  see  Ludlow  (Mayor)  v.  Charlton,  9  C.  &  P.  242,  246. 

(2)  Trowell  v.  Castle,  1  Keb.  21 ;  Com.  Dig.  tit.  Evidence,  C,  1,  oit.  by  Bayley,  B.,  in  Blower 
V.  HoUis,  1  C.  &  M.  396. 

Note  390. — A  copy  of  a  copy  of  the  decree  is  not  admissible.  Whiteaore  v.  M'IIhaney,-4 
Munf.  Rep.  310.     See  ante,  note  311,  and  cases  there  cited. 

Otherwise,  however,  it  seems,  where  the  decree  purports  to  recite  merely  the  sitbstance  of  the 
bin  and  answej.    Gresley's  Eq.  Bv.  109,  110. 

A  decretal  order,  reciting  the  substance  of  a  former  decree,  will  not  prove  the  latter.  "Wilsou 
V.  Conine,  2  John.  Rep.  280 ;  "Winans  v.  Dunham,  5  Wend.  41,  48. 

(The  record  duly  exemplified  is  the  proper  proof  of  what  was  in  issue  and  decided.  Bates  v. 
Delavan,  5  Paige,  299  ;  Fort  v.  Burch,  6  Barb.  60.) 
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Proof  of  proeeedingg,  when  necessary  and  when  not. 

It  appears  that  if  a  party  wants  merely  to  show  that  a  decree  was  in 
fact  made,  or  that  it  has  been  reversed  on  appeal,  the  decree,  under  the 
seal  of  the  coart  and  enrolled,  maybe  given  in  evidence  without  producing 
the  bill  and  answer,  and  the  opposite  party  will  be  at  liberty  to  show  that 
the  point  in  issue  was  not  the  same  as  the  present  issue.(l)  But  if  a  party 
intends  to  avail  himself  of  the  contents  of  a  decree  as  an  adjudication,  and 
not  merely  to  prove  the  collateral  fact  that  a  decree  was  made  by  the 
court,  he  ought  regularly  to  give  in  evidence  the  bill  and  answer  upon 
which  the  decree  is  founded.(2)  "  The  whole  record,"  says  Chief  Baron 
Comyns,  "  which  concerns  the  matter  in  question,  ought  to  be  produced."(3) 
But  it  Stems  this  rule  does  not  apply  where  the  bill  and  answer  are  re- 
cited in  the  decree.(4)  The  proof  of  the  depositions  is  certainly  not  neces- 
sary for  letting  in  the  decree,  although  the  decree  may  state  that  deposi- 
tions have  been  taken  ;  and  the  rule  is  the  same,  whether  it  is  a  decree  on 
an  issue,  or  on  a  reference  to  a  master  as  to  facts.(5)  In  cases  at  law  when 
the  pleadings  are  in  a  general  form,  evidence  may  be  given  to  explain 
them  ;  but  in  equity  proceedings,  the  questions  in  dispute  are  to  be  ascer- 
tained from  the  bill  and  answer.(6) 

An  order  of  the  Court  of  Chancery  is  proved  by  the  document  de- 
livered out  by  the  registrar,  which  is  the  original  order ;  and  it  is  not 
necessary  to  show  that  it  has  been  compared  with  any  book  of  the  orders 
of  the  court.(7) 


(1)  B.  N.  P.  235,  citing  Thanet  (Lord)  v.  Paterson,  K.  B.  East,  12  Geo.  II.  See,  also,  Jones  v. 
Eandall,  1  Cowp.  18. 

Note  39!. — The  learned  author  of  Gresley's  Equity  Evidence  says:  "It  is  not  easy  to  see  the 
ground  of  this,  for  the  objection  (that  the  bill  and  answer  should  be  produced)  applies  to  an  ex- 
emplification just  the  same  as  to  an  examined  copy,  and  their  not  being  records  does  not  appear 
a  sufficient  reason  for  a  distinction ;  but  it  seems  to  have  been  held  for  law  in  a  case  in  the  Ex- 
chequer, Sergeant  Maynard  boldly  assuring  the  court  that  nothing  was  more  common."  Gres- 
ley's Eq.  Ev.  110.    The  Exchequer  case  referred  to,  is  Trotter  v.  Blake,  12  Mod.  231. 

To  show  a  matter  res  judicata  in  the  Court  of  Chancery,  an  exemplification  of  the  bill,  answer 
and  decree,  is  sufficient  evidence  in  a  court  of  law,  without  showing  an  actual  enrollment  of  the 
decree.  Winans  v.  Dunham,  5  Wend.  Rep.  47;  Bates  v.  Delavan,  5  Paige,  299,  303,  304;  and 
Gresley's  Eq.  Ev.  108,  110.     But  see  Fort  v.  Burch,  6  Barb.  60.     See  also  ante,  note  278. 

(2)  Blower  v.  HoUis,  ut  svfpra ;  Leake  v.  Westmeath  (Marq.),  2  Mo.  &  R.  397  ;  Attwood  v. 
Taylor,  1  M.  &  G.  289. 

NOTK  392.— Blower  v.  HoUis,  1  Crom.  k  M.  393 ;  S.  C,  3  Tyr.  351 ;  Gresley's  Eq.  Ev.  108  to 
110;  Rose.  Or.  Ev.  157,  158. 

(3)  Com.  Dig.  tit.  Evidence,  A,  4,  p.  85. 

(4)  Wheeler  v.  Louth,  by  Trevor,  C.  J.,  cit.  Com.  Dig.  tit.  Evidence,  C,  1,  But  see  1  Keb,  21, 
amiira;  Wharton  Peerage  Case,  12  Clark  &  Pin.  ace. 

(5)  Layburn  v.  Crisp,  4  M.  &  W.  320,  326 ;  S.  C,  8  0.  &  P.  404. 

(6)  By  Parke,  B.,  in  Layburn  v.  Crisp,  8  C.  &  P.  408. 

(7)  Ludlow  (Mayor)  v.  Charlton,  9  0.  &  P.  242. 
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Answer. 

An  answer  in  chancery  may  be  proved  by  an  examined  copy.(l)  It 
cannot  regularly  be  given  in  evidence  without  proof  of  the  bill,  for  the  bill 
may  materially  tend  to  explain  the  answer.(2)  But  if  there  be  proof,  by 
the  proper  officer,  that  the  bill  has  been  searched  for  in  the  office,  and 
cannot  be  found,  the  answer  has  been  allowed  to  be  read  without  sight  of 
the  bill. (3)  When  an  answer  is  offered  in  evidence  as  an  admission  of  the 
party  on  oath,  or  when  it  is  used  for  the  purpose  of  contradicting  a  wit- 
ness, or  upon  an  indictment  for  perjury  in  the  answer,  it  will  not  be  neces- 
sary to  show  that  there  has  been  any  decree  in  the  suit.(4)  If  an  answer 
is  given  in  evidence  on  one  side,  the  counsel  on  the  other  side  is  at  liberty 
to  insist  on  the  bill  being  read  as  well  as  the  answer ;  but  it  is  usual  to 
read  only  the  interrogatory  part  of  the  bill.(5) 

It  has  been  said  that  the  proving  of  an  answer  in  chancery  by  an  ex- 
amined copy  is  confined  to  civil  suits,  and  that  upon  an  indictment  for 
perjury,  the  original  must  be  produced  ;(6)  and  such  is  the  practice,  though, 
there  does  not  appear  to  be  any  sufficient  reason  for  the  distinction. 


(1)  B.  N.  p.  238,  239 ;  Hennel  v.  Lyon,  1  B.  &  A.  182  ;  Ewer  v.  Ambrose,  4  B.  &  C.  25 ;  Dart- 
mouth (Lady)  v.  Roberts,  16  East.  234.  See,  also,  Eees  v.  Bowen,  1  M'Clell.  &  T.  383  ;  High- 
field  V.  Peake,  M.  &  M.  110 ;  Salter  v.  Turner,  2  Camp.  87  ;  Burnard  v.  Nerot,  1  C.  &  P.  578. 

Note  393. — The  case  of  Hennel  v.  Lyon,  cited  in  the  text,  has  been  regarded  aa  going  to  the 
extreme  of  the  principle  upon  which  it  is  founded,  and  as  being  of  questionable  authority.  Per 
Garrow,  B.,  and  HuUock,  B.,  in  Rees  v.  Bowen,  1  M'Clell.  &  Younge,  391,  392.  See,  however, 
Studdy  V.  Sanders,  2  Dowl.  &  Ryl.  349. 

But  there  is  a  distinction  between  an  answer  of  a  party  and  his  affidavit  made  in  the  chancery 
suit,  and  found  on  file.  An  examined  copy  of  the  latter  wiU  not  be  received,  without  stricter 
proof  of  identity  than  would  be  required  in  the  case  of  an  answer.  Rees  v.  Bowen,  supra,  pp. 
383,  391,  392.  Semile,  that  if  the  affidavit  appeared  to  have  been  used  by  the  party  in  chancery, 
it  might  be  admitted.  Rees  v.  Bowen,  siyjra.  See  Highfield  v.  Peake,  1  Mood.  &  Malk.  109, 
ei  seq. ;  Rex  v.  James,  1  Show.  Rep.  397. 

In  Studdy  v.  Sanders  (2  Dowl.  and  Ryl.  347),  an  office  copy  of  an  answer  in  chancery  was 
held  admissible  in  the  King's  Bench  to  prove  a  partnership  between  the  defendants;  and  the 
clerk  of  the  defendants'  solicitor  was  deemed  a  proper  witness  to  identify  the  defendants  as-  par- 
ties to  both  suits,  though  he  knew  nothing  except  from  his  intercourse  with  them  in  a  professional 
way  in  conducting  the  suit  in  chancery.  Quere,  whether  it  should  not  have  been  an  examined, 
instead  of  an  office  copy,  as  the  suits  were  in  different  courts.     See  ante,  note  378. 

(2)  Pennell  v.  Meyer,  2  Mo.  &  R.  98 ;  S.  C,  8  C.  &  P.  470. 

(3)  GUb.  Ev.  49,  50;  Rowe  v.  Brenton,  8  B.  &  C.  765.     See  Gresley's  Eq.  Ev.  108,  109. 

(4)  Dartmouth  (Lady)  v.  Roberts,  Ewer  v.  Ambrose,  ut  supra. 

Note  394. — Where  it  may  be  used  as  such,  and  under  what  limitations,  see  cmte,  note  280, 
et  seq. 

In  New  York,  a  defendant's  answer  to  a  bill  of  discovery  charging  him  with  having  given  a 
judgment  to  defraud  his  creditors,  Ac,  or  with  being  a  party  to  a  conveyance  or  assignment  of 
any  estate  in  lands,  goods,  &o.,  made  with  intent  to  defi-aud  purchasers,  creditors,  &c.,  or  charging 
any  fraud  affecting  the  right  or  property  of  others,  shall  not  be  read  against  him  on  an  indict- 
ment for  such  fraud.     2  R.  S.  (new  ed.),  103,  §§  44,  45,  46,  47. 

(5)  Pennell  v.  Meyer,  ui  supra. 
<6)  B.  N.  P.  238,  239. 
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In  ordinary  cases  it  will  be  presumed  that  an  ans\yer,  deposition  or  aifi- 
davit  was  made  upon  oath ;  but  where  a  party  is  indicted  for  perjury  in  such 
answer,  deposition  or  affidavit,  greater  strictness  is  required,  and  the 
original  must  be  produced.(l)  It  has  been  said  that  this  strictness  of 
proof  is  required  also  in  actions  which  are  in  the  nature  of  a  criminal  pro- 
ceeding, as  in  an  action  for  a  malicious  prosecution  ;(2)  but  this  seems 
doubtful.(3) 

The  fact  of  swearing  may  be  proved  by  evidence  of  the  master's  hand- 
writing to  the  jurat,  and  it  will  not  be  necessary  to  call  the  master. (4) 
The  jurat  is  also  evidence  of  the  place  at  which  the  oath  was  taken  ;(5) 
but  it  is  not  conclusive.(6) 

When  an  original  answer  or  an  examined  copy  is  given  in  evidence, 
some  proof  of  the  identity  of  the  party  will  be  requisite.(7)  It  was  to 
facilitate  the  proof  of  identity  upon  trials  for  perjury,  that  an  order  was 
made  in  chancery  requiring  answers  to  be  signed.(8)  When  the  original 
answer  is  produced,  the  proof  of  the  handwriting  will  be  a  proper  and 
easy  method  of  identifying  the  party.(9)  If  an  examined  copy  is  given  in 
evidence,  the  identity  must  be  established  by  extrinsic  evidence ;  it  may 
be  proved  by  a  person  who  can  speak  to  the  signature  to  the  original  an- 
swer, although  the  original  is  not  produced  at  the  trial. (10) 

Depositions  in  eliancery. 

With  regard  to  the  proof  of  depositions  in  chancery,  the  general  rule 
is,  that  they  are  not  to  be  admitted  in  evidence  without  producing  the  bill 
and  answer  ;(11)  for  if  there  do  not  appear  to  be  a  cause  depending,  the 


(1)  Ibid;  R.  v.  James,  1  Show.  327;  Crooli  v.  Bowling,  3  Doug.  It. 

Note  395. — See  Jervisv.  Wliite,  8  Ves.  jun.  312,  313;  Roscoe's  Cr.  Ey.  157;  Thompson  t. 
Crosthwaite,  2  Younge  &  Je  ■.  512. 

See  Gresley's  Eq.  Ev.  185,  n.  s,  and  post,  note  399,  as  to  proving  depositions,  &o.,  in  these 
and  the  like  cases. 

(2)  R.  V.  Spencer,  Ry.  &  M.  98;  Dartmouth  (Lady)  v.  Roberts,  16  East,  340. 

(3)  See  B.  N.  P.  13 ;  Purceli  v.  Maonamara,  1  Camp.  200. 

(4)  R.  V.  Morris,  2  Burr.  1189 ;  Stra.  1043 ;  R.  v.  Benson,  2  Camp.  508. 

(5)  R.  V.  Spencer,  ui  supra. 

(6)  Emijdeii's  Case,  9  East,  437. 

(I)  B.  N.  P.  238,  239. 

(8)  K.  V.  Morris,  ut  supra, 

(9)  R.  V.  Benson,  ui  lupra. 

(10)  Dartnall  v.  Howard,  Ry.  &  M.  1G9.  See  Scott  v.  Lewis,  7  C.  &  P.  349,  where  a  cognovit 
was  proved  by  the  like  evidence;  Hennel  v.  Lyon,l  B.  &  A.  182,  proof  from  coincidence  of 
name  and  character ;  Hodgkinson  v.  Willis,  3  Camp.  40 1 ,  proof  of  person  against  whom  a  bill 
was  filed.  The  leaning  of  the  courts  is  in  favor  of  relieving  parties  Irom  the  onus  of  the  proof 
of  identity,  at  least  in  civil  cases,  as  it  is  a  fact  which,  in  general,  is  more  easy  to  be  disproved 
than  proved ;  by  Lord  Tonterden,  C.  J.,  in  Hennel  v.  Lyon,  1  B.  &  A.  182.  See  Burnand  v. 
Nerot,  1  C.  &  P.  578,  where  the  copy  of  an  answer  was  adduced  to  contradict  a  witness,  and  was 
1  ejected,  on  the  ground  of  the  identity  not  being  proved. 

(II)  Gilb.  Ev.  56 ;  B.  N.  P.  240  ;  Nightingal  v.  Devisme,  5  Burr.  2594 ;  Bake  v.  Sweet,  Bunb. 
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depositions  are  considered  to  be  merely  voluntary  affidavits  ;  and  the  bill 
and  answer  ought  to  be  produced,  in  order  to  show  who  were  the  parties 
to  the  suit,  and  what  the  points  in  issue ;  as  depositions  in  general  are 
evidence  only  upon  the  same  points,  and  between  the  same  parties,  or  those 
who  claim  under  the  parties.(l)  But  depositions  may  be  read  without  the 
production  of  the  bill  and  answer,  if  they  are  so  ancient  that  no  bill  or 
answer  can  be  forthcoming ;  formerly  it  was  not  the  practice  to  enroll  bills 
and  answers.(2)  And  where  the  bill  and  answer  are  produced  in  order 
to  let  in  the  depositions,  the  bill  and  answer  are  not  evidence  in  the  cause, 
they  are  merely  produced  for  the  judge  to  look  at  them  for  the  purpose  of 
determining  what  was  the  issue  in  the  suit.(8)  If  the  defendant  is  in  con- 
tempt, or  has  had  an  opportunity  of  cross-examining  which  he  chose  to 
forego,  the  depositions  may  then  be  read,  after  producing  the  bill,  although 
no  answer  has  been  put  in. (4)  Depositions  are  evidence  as  an  admission 
against  a  party  to  the  suit,  or  for -the  purpose  of  contradicting  a  witness, 
without  production  of  the  bill  and  answer.(5) 

Depositions  taken  on  interrogatories,  under  a  commission  from  the  Court 
of  Chancery,  of  modern  date,  are  not  admissible  without  the  production 
of  the  commission  under  the  authority  of  which  the  depositions  were 
taken :  if  the  depositions  are  of  a  long  standing,  so  that  the  commission 
may  be  presumed  to  have  been  lost,  they  are  evidence  by  themselves :  in 


91;  Vin.  Ab.  tit.  Evidence,  A,  b.  31;  Illingworth  v.  Leigh,  3  Gwill.  1619;  Laybourne  v.  Crisp, 
4  M.  &  "W.  326;  Temperley  v.  Scott,  6  C.  &  P.  341.     And  see  Byam  v.  Booth,  2  Pri.  234,  n. 

A  deposition  taken  in  an  action  of  ejectment  brought  by  defendants  against  a  third  person  to 
recover  the  premises  which  are  the  subject  of  the  suit  in  equity,  cannot  be  used  against  the  plain- 
tiff in  equity;  it  being  res  inter  alios  acta.  Roberts  v.  Anderson,  3  Johns.  Ch.  311.  A  decree 
might  be  admissible.  Buckingham  v.  Hanna,  2  Ohio  (N.  S.)  551.  But  where  one  partner  assigns 
a  partnership  demand  against  a  third  person  and  then  leaves  the  firm,  the  subsequent  answer  of 
the  retiring  partner  to  a  bill  of  discovery  touching  the  demand,  is  evidence  for  the  third  person 
in  a  suit  at  law  upon  the  demand.    Norton  v.  Woods,  22  Wend.  520.    See  S.  C,  5  Paige  Ch.  249. 

Facts  stated  in  proceedings  authorized  by  law  are  evidence  against  the  persons  making  the 
Statement;  Clark  v.  Baird,  7  Barb.  64;  Embury  v.  Conner,  3  Comst.  511.  Not  so  whei:e  the 
parties  to  an  action  agree  upon  a  statement  of  facts  for  the  purposes  of  the  suit;  in  this  case 
such  statement  cannot  be  used  in  another  action.  Eye  v.  Gragg,  35  Maine,  29.  And  notwith- 
standing a  deposition  taken  in  another  action  between  the  same  parties  is  admissible  evidence 
it  is  necessary  to  give  notice  of  the  intention  to  use  it.  Samuel  v.  Withers,  16  Mis.  (1  Bennett) 
523.  A  removal  of  the  witness  from  the  state  will  authorize  the  use  of  such  a  deposition.  Long 
V.  Davis,  18  Ala.  801. 

(1)  Note  396. — See  ante,  note  280,  and  the  cases  there  cited  on  the  subject  of  depositions  with 
respect  to  the  parties. 

(2)  Byam  v.  Booth,  ut  supra;  GUb.  Ev.  58.    See  also  Rowe  v.  Brenton,  8  B.  &  0.  Y65. 
Note  397. — It  was  not  the  practice  in  England  to  enroU  the  pleadings  until  1636;  they  were 

left  loose  in  the  office  and  liable  to  be  lost.   .Gresley's  Eq.  Ev  185. 

(3)  Cheffell  v.  Purday,  14  M.  &  W.  303. 

(4)  Cazenove  v.  Vaughan,  1  M.  &  S.  4 ;  B.  N.  P.  240. 

(5)  Highfleld  v.  Peake,  M.  &  M.  109. 

Note  393. — See  ante,  notes  280  and  322  where  depositions,  &c.,  have  been  used  to  contradict 
a  witness.  Also  Highfleld  v.  Peake,  1  Mood.  &  Malk.  109,  111 ;  and  Wormley  v.  The  Common- 
wealth, 1 0  Gratt.  658. 
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either  case,  whether  the  depositions  are  of  a  recent  or  ancient  date,  there 
is  no  occasion  to  produce  the  bill  and  answer.(l) 


(1)  Baylie  v.  "Wylie,  6  Esp.  85.     See  Rowe  v.  Brenton,  8  B.  &  C.  765. 

Note  399. — See  Gresley's  Eq.  Et.  Ill ;  Eoao.  Cr.  Ey.  158;  Stoddart'a  Lessee. v.  Manning,  2 
Harr.  &  GUI,  141. 

Answers  to  old  interrogatories  (exhibited,  1  Eliz.)  have  been  read  upon  proof  that  the  inter- 
rogatories were  searched  for  and  not  found.  Rowe  v.  Brenton,  8  Bamw.  &  Cress.  165 ;  S.  C, 
3  Mann.  &  Eyl.  164. 

As  to  depositions  taken  under  several  statutes  in  the  United  States,  see  anie,  note  310,  and  the 
cases  there  cited.  See  likewise  4  Wash.  0.  0.  Rep.  715;  14  Pick.  313  ;  5  Greenl.  9,  for  addi- 
tional local  cases ;  and  further  see  3  Barbour's  Eq.  Dig.  p.  396,  et  seq. 

"When  depositions  are  used  as  the  foundation  of  an  indictment  for  perjury,  the  authority  under 
which  they  were  taken  must  be  proved  with  more  strictness,  perhaps,  than  in  other  cases.  If  the 
oath  was  administered  under  a  special  authority  or  commission  directed  to  a  particular  person  for 
that  purpose,  the  commission,  shown  in  some  form,  is  indispensable.  See  Roscoe's  Cr.  Bv.  672^ 
673.  See,  further.  Puncheon's  Case,  3  Camp.  Rep.  96;  The  King  v.  Dudman,  4  Barn.  &  Cress. 
850';  Rex  v.  Hanks,  3  Carr.  &  Payne,  419.  Otherwise  it  will  not  appear  but  that  the  oath  was 
extra-judicial.  See  the  authorities,  s«p?-o;  also  Anonymous,  3  Mod.  116.  But  see  Rex  v.  James, 
1  Show.  397. 

There  are  certain  officers,  however,  who  have  a  general  authority  to  administer  oaths.  And 
in  that  case,  the  commission  under  which  they  acted  need  not  be  produced  in  order  to  fix  the 
character  of  the  oath.  Roscoe's  Cr.  Ev.  672,  673.  It  will  be  sufficient  to  prove  the  officer  such 
by  acts  and  reputation.  Id.  pp.  7,  41,  673.  See  also  notes  86,  172,  173;  and  ante,  note  293, 
and  the  cases  cited;  also  Dunlap  v.  Waldo,  6  N.  Hamp.  Rep.  452. 

In  New  Hampshire,  on  an  indictment  for  perjury  committed  in  a  complaint  for  sureties  of  the 
peace,  the  original  complaint  in  writing  with  the  certificate  of  the  magistrate  before  whom  the 
complaint  was  taken  were  produced ;  tlie  magistrate  testified  that  the  prisoner  swore  to  the  com- 
plaint before  him  on  the  day  specified  in  the  certificate ;  and  this  was  held  sufficient  evidence  of 
the  oath,  and  of  the  identity  of  the  party,  without  producing  the  justice's  docket.  Held,  also, 
that  the  fact  of  the  magistrate's  being  such,  might  be  proved  by  himseli]  and  that  even  his  having 
acted  in  that  character  was^n'ma/acie  sufficient.     State  v.  Hascall,  6  N.  Hamp.  Rep.  352. 

The  prisoner  must  be  identified  as  the  person  taking  the  oath.  See  Id. ;  also  Rose.  Cr.  Ev.  675, 
676.  And  it  has  been  held  that  where  the  oath  was  administered  under  a  special  commission, 
the  certificate  of  the  commissioners  in  their  return  was  not  sufficient  to  identify  him;  but  that 
they  should  attend  in  person,  or  their  clerk  should  attend  for  that  purpose.  Anonymous,  3  Mod. 
Rep.  116  ;  Gresley's  Eq.  Bv.  185,  n.  s.  Note:  the  deposition  in  this  case  was  not  signed  by  the 
prisoner.  Where  it  is  so  signed,  doubtless  proof  of  his  handwriting  would  identify  him,  as  in  the 
case  of  an  answer.  But  still,  the  return  of  the  commissioners  would  seem  not  to  be  sufficient  to 
prove  the  oath  taken ;  otherwise,  as  to  the  return  of  a  master,  for  he  acts  under  oatb,  and  his 
return  shall  be  presumed  correct.    Anonymous,  3  Mod.  116,  117. 

In  Rex  V.  James  (1  Show.  397),  perjury  was  assigned  upon  an  affidavit  in  the  Common  Pleaa 
made  before  a  commissioner,  a  copy  of  which  only  was  produced ;  aud  the  court  held,  that  the 
affidavit  having  been  used  by  the  accused  upon  a  motion  in  the  Common  Pleas,  that  w;)s  enough 
to  identify  him;  but  that  "  a  copy  of  an  affidavit  only,  produced  against  a  man,  without  proof 
that  he  made  it,  used  it,  or  was  concerned  in  the  cause,  would  be  insufficient."  See  ante, 
note  293. 

When  it  becomes  necessary  to  prove  the  official  character  of  a  person  before  whom  depositions 
were  taken  in  a  foreign  country,  the  certificate  of  an  American  consul  residing  in  such  country 
will  not  suffice.  Stein  v:  Stein's  Curator,  9  Louisiana  Rep.  (Curry)  277.  See  ante,  note  324,  and 
the  cases  there  cited. 

In  Now  Hampshire,  the  certificate  of  a  county  derk  in  New  York,  under  the  seal  of  the  county, 
has  been  held  competent  evidence  to  prove  that  a  person  who  had  acted  as  a  justice  of  the  peace 
in  the  taking  of  depositions  in  the  latter  state,  to  be  used  in  the  former,  was  in  fact  sudi.    And 
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Order  that  deposition  shall  be  read. 

Where  the  Court  of  Chancery,  on  directing  a  trial  at  law,  makes  an 
order  that  the  depositions  of  a  witness  shall  be  read,  the  proof  of  the  bill 
and  answer  will  be  dispensed  with.  This  order  is  not  made  for  the  pur- 
pose of  making  that  admissible  in  evidence  which  is  not  strictly  admissible 
in  courts  of  common  law  ;(1)  and  the  depositions  cannot  be  admitted,  even 
under  the  order,  unless  it  be  satisfactorily  proved,  at  the  time  of  the  trial, 
that  the  witnesses  are  unable  to  attend  in  person. (2)  If  depositions  were 
offered  in  evidence  without  such  an  order,  the  whole  record,  bill,  answer, 
&c.,  must  be  regularly  proved;  but  whea  there  is  an  order  for  reading 
depositions,  the  court  of  law  will  read  them,  without  going  through  the 
regular  and  strict  course  which  is  generally  necessary  for  the  purpose  of 
making  them  evidence.(3) 

It  seems  that,  in  the  case  of  an  issue  out  of  chancery,  office  copies  of 
depositions  in  the  same  cause  in  the  Court  of  Chancery  are  not  receiv- 
able.(4) 


the  same  thing  might  have  been  shown  by  the  ordinary  mode  of  proving  official  character, 
agreeably  to  the  rule,  ante,  note  86.    Dunlap  v.  "Waldo,  6  N,  Hamp.  Eep.  452. 

(1)  15  Ves.  ne. 

(2)  Note  400. — See  orete,  note  308. 

As  to  the  necessity  of  showing  a  case  of  disability  in  the  witness  to  attend,  in  order  to  intro- 
duce his  deposition  taken  uuder  certain  laws  for  securing  oral  testimony,  see  ante,  notes  308,  310. 
In  New  York,  where  the  deposition  was  taken  de  bene  esse,  the  witness  being  a  woman  in  an 
advanced  state  of  pregnancy,  rendering  it  unsafe  for  her  to  attend  the  trial,  this  was  held  a  case 
of  sickness  sufficient  (within  2  E.  S.  399,  §  39)  to  lay  a  foundation  for  reading  her  deposition. 
Clark  V.  Dibble,  16  Wend.  601. 

(So,  where  a  witness  has  been  examined  de  6e»e  esse  under  the  statute,  on  the  ground  of 
absence  from  the  state,  he  must  nevertheless  be  produced  on  the  trial,  unless  it  be  shown  by 
competent  proof  that  he  has  continued  out  of  the  state.     Fry  v.  Bennett,  4  Duer  B.  241.) 

(3)  Palmer  v.  Aylesbury  (Lord),  15  Ves.  166;  Coobett  v.  Corbett,  1  Tes.  &  B.  340. 

Note  401. — For  a  condensed  view  of  the  practice  in  respect  to  directing  issues  to  be  tried  at 
law,  as  established  in  England,  see  Gresley's  Eq.  Ev.  401,  el  seq.  The  Court  of  Chancery,  in 
such  cases,  will  often,  by  its  order,  suspend  certain  rules  of  evidence.  Id.  403.  The  order  fre- 
quently contains  a  direction  "  that  the  parties  be  at  liberty  to  read  the  depositions  taken  in  the 
cause  of  such  witnesses  as,  upon  the  trial,  shall  be  proved  to  be  dead  or  unable  to  attend  to  be 
examined."  Id.  See  Seton  on  Decrees,  346.  This  obviates  the  necessity  of  producing  or 
proving  the  bill,  answer,  and  other  preliminary  proceedings.  Gresley's  Eq.  Ev.  404.  See  amie, 
note  308. 

(4)  Burnard  v.  Nerot,  1  C.  &  P.  580,  before  Beat,  C.  J.  In  Highfield  v.  Peake  (M.  &  M.  Ill), 
Littledale,  J.,  expressed  a  different  opinion.  See  B.  N.  P.  229  ;  Att.  Gen.  v.  Eay,  6  Beav.  335. 
In  Davies  v.  Davies  (9  C.  &  P.  252),  it  was  held  that  a  witness  might  be  cross-examined  from  an 
office  copy  of  an  affidavit,  which  she  had  made  on  a  motion  for  a  new  trial 

Note  402.— Highfield  v.  Peake,  1  Mood.  &  Malk.  109,  110,  111.  Littledale,  J.,  in  this  case, 
seemed  to  think  that,  as  the  trial  was  of  an  issue  out  of  chancery,  it  might  be  considered  as  a 
proceeding  in  that  court,  and  therefore  that  an  office  copy  of  a  witness's  deposition  in  chancery 
might  be  read  to  impeach  him.  But  see  Burnard  v.  Nerot,  1  Carr.  &  Payne,  518,  stated  ante, 
note  378.  The  deposition,  however,  besides  being  an  office  copy,  was  also  shown  to  be  an 
examined  copy,  and  therefore  clearly  admissible.  As  to  office  copies,  see  the  note  above  referred 
to  ;  also  Studdy  v.  Sanders,  2  DowL  &  Ryl  341,  stated  ante,  note  318. 

The  Court  of  Chancery  goes  further  than  other  courts,  and  receives  office  copies  though  the 
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It  seems  also  tliat  an  examined  copy  of  a  deposition  in  chancery  is  ad- 
missible in  evidence,  at  least  in  civil  cases ;  and  that  the  same  rule  would 
hold  in  regard  to  an  examined  copy  of  an  affidavit  taken  in  chancery. 

There  are  two  instances,  however,  in  which  the  origina,!  deposition  or 
affidavit  enrolled  in  chancery  must  be  produced ;  first,  where  a  person  is 
indicted  for  perjury  in  respect  to  any  such  affidavit  or  deposition  ;(1) 
secondly,  where  the  deposition  or  affidavit  is  required  at  a  trial  for  the 
purpose  of  cross-examining  the  deponent  as  to  its  contents  ;(2)  but  where 
the  witness  has  made  an  affidavit  upon  an  application  for  a  new  trial  of  an 
issue  out  of  chancery,  it  seems  he  may  be  cross-examined  from  an  office 
copy  of  such  affidavit.(3) 


SECTION  III. 
Of  the  Proof  of  Proceedings  in  Inferior  Courts,  hefore  Magistrates,  dec. 

If  the  record  of  an  inferior  court  is  required  in  a  suit  before  a  higher 
tribunal,  a  certiorari  may  be  issued  out  of  the  Superior  Court  as  well  as 
from  the  Court  of  Chancery. (4)  And  in  pursuance  of  this  suit,  where  the 
Superior  Court  sends  for  the  record  of  an  inferior  court,  not  for  the  pur- 
pose of  seeing  whether  their  proceedings  are  within  the  limits  of  their  j  uris- 
diction,  but  merely  to  know  whether  there  be  in  fact  such  a  record,  it  will 
be  sufficient  to  certify  the  tenor,  that  is,  a  literal  transcript  of  the  record ; 
but  where  the  record  itself  is  the  subject  of  the  proceedings  in  the  Supe- 
rior Court,  the  original  ought  to  be  returned. (5) 


cause  be  not  the  same.     Gresley's  Eq.  Ev.  102.     See  Black  t.  Baybrook,  2  Stark.  Eep.  13,  14, 
per  Holroyd,  J. 

(1)  B.  N.  P.  239;  R.  v.  Morris,  2  Burr.  1189;  Crook  v.  Dowling,  3  Doug.  '11;  Dartmouth 
(Lady)  v.  Roberts,  16  East,  340 ;  E.  v.  Benson,  2  Camp.  508 ;  R.  v.  Spencer,  Ry.  &  M.  97. 

(2)  Bastard  v.  Smith,  10  A.  &  B.  213.     And  see  The  Queen's  Case,  2  B.  &  B.  286. 

(3)  Hlghfleld  v.  Peake,  M.  &  M.  110. 

(4)  Butcher  and  Aldworth's  Case,  Cro.  Eliz.  821 ;  Guilliaiu  v.  Hardy,  1  Ld.  Raym.  216. 

(5)  "Woodcraft  v.  Kinaston,  2  Atk.  317. 

Note  403. — In  New  York,  the  court  will  assume  that  the  inferior  tribunal  has  sent  up  the 
very  record  itself,  and  act  upon  it  as  such,  notwithstanding  that  in  the  return  to  the  certiorari 
it  is  called  »  copy.  Wolfe  v.  Horton,  3  Cain.  Rep.  86;  Blake  v.  HaU,  5  Cowen's  Rep.  37.  In 
practice,  all  the  formalities  mentioned  in  the  text  are  dispensed  with,  and  an  exemplified  copy 
of  the  record  of  an  inferior,  or  other  tribunal,  uuder  the  seal  of  the  court,  is  admitted  upon  an 
issue  oimul  tiel  record,  without  resorting  to  a  certiorari.  Vail  v.  Smith,  4  Cowen's  Rep.  71,  72, 
per  Woodworth,  J. ;  Graham's  N.  Y.  Prao.  765,  766  (2d  ed.)  It  is  moreover  expressly  provided 
that  copies  of  aU  papers  filed  in  the  office  of  the  county  clerk,  and  transcripts  from  the  books  of 
record  kept  therein,  certified  by  such  clerk,  with  the  seal  of  his  office  affixed,  shall  be  evidence 
in  all  courts  in  like  manner  aa  if  the  originals  were  produced.  1  R.  S.  377,  §  65.  See  also  i 
Id,  403,  §  59. 

By  immemorial  usage,  in  Massachusetts,  a  copy  of  the  records  of  the  Court  of  Common  Pleas, 
attested  by  the  clerk,  is  received  in  evidence  in  the  Supreme  Court,  on  an  issue  of  nul  tid  record 
(Ladd  V.  Blunt,  4  Mass.  Rep.  402);  indeed,  upon  a  writ  of  error  or  certiorari,  nothing  but  the 
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Judgment. 

"Where  the  judgment  of  an  inferior  court  is  offered  in  evidence,  it  is 
usual  to  produce  the  book  containing  the  proceedings  from  the  proper 
custody .(1)     But  as  the  proceedings  are  not  usually  made  up  in  form,  the 


tenor  of  the  record  is  sent  up,  which  is  only  a  copy  attested  by  the  clerk;  and  it  has  never  been 
the  practice  there  to  require  the  original  to  be  transmitted.    Id. 

In  most  of  the  United  States,  where  a,  domestic  record  is  put  in  issue  by  the  plea  of  mil  iiel 
record,  the  question  arising  upon  it,  though  a  question  of  fact,  is  one  to  be  tried  by  the  court,  and 
not  by  the  jury.  State  v.  Isham,  3  Hawks'  Rep.  185 ;  Barker  v.  McClure,  2  Blackf  Eep.  14; 
Adams  v.  Betz,  1  Watts'  Rep.  425 ;  Hill  v.  The  State,  2  Terg.  Eep.  248.  But,  in  New  York,  it 
is  provided  by  statute,  that  aU  issues  of  fact,  joined  in  any  court  proceeding  according  to  the 
course  of  the  common  law,  shall  be  tried  by  jury,  except  in  those  cases  where  a  reference  shall 
be  ordered.  2  R.  S.  409,  §  4.  Under  this  provision,  it  seems,  an  issue  otnvi  iiel  record  must  be 
tried  by  jury.  Trotter  &  Douglass  v.  Mills,  6  Wend.  512.  And,  before  the  above  statute,  the 
Supreme  Court  held,  that  a  replication  of  nul  tiel  record,  to  a  plea  of  a  judgment  recovered  for  the 
same  cause  of  action  in  the  Gircuii  Court  of  the  United  States,  must  conclude  to  the  country, 
and  consequently  that  the  issue  must  be  tried  by  a  jury.  Their  reasoning  is  thus :  "  The  Circuit 
Court  of  the  United  States,  in  relation  to  this  court,  is  neither  a  swperior  nor  an  inferior  court; 
but  is  to  be  regarded  as  a  court  of  another  government.  Their  records,  therefore,  as  to  this 
purpose,  are  foreign  records,  and  the  verity  of  them  must  be  tried  by  a  jury.  The  original  record 
of  that  court  cannot  be  brought  here  to  be  inspected  by  this  court ;  nor  can  the  tenor  of  it  be 
brought  in  by  certiorari  or  mittimus  out  of  chancery.''  Baldwin  et  al.  v.  Hale,  17  John. 
Rep.  272 ;  (Chemung  Canal  Bank  v.  Judson,  4  Seld.  254.) 

In  England  it  has  been  held,  that  a  plea  oinul  tiel  record,  pleaded  to  an  action  of  debt  on  an 
Irish  judgment,  must  conclude  to  the  country ;  for  though,  since  the  union,  such  judgment  is  a 
record,  yet  it  is  only  provable  by  an  examined  copy,  on  oath,  the  verity  of  which  is  to  be  tried 
by  a  jury.     Collins  v.  Matthews,  5  Bast's  Rep.  473. 

(1)  Beauraiu  v.  Scott,  3  Camp.  388. 

Note  404. — While  speaking  of  former  judgments  as  evidence,  and  particularly  with  regard  to 
their  effect  (ante,  note  292,  et  seq.),  we  observed,  that  there  was  no  difference  in  this  respect 
■whether  the  judgment  was  rendered  by  a  court  of  general  or  inferior  jurisdiction.  In  further 
confirmation  of  the  doctrine  there  stated  and  illustrated,  see  the  remark  of  Cowen,  J.,  delivering  the 
opinion  of  the  court  in  Wilder  v.  Case,  16  Wend.  Eep.  583,  585,  586,  in  reference  to  a  justice's 
judgment  in  New  York. 

In  respect  to  the  character  of  the  former  judgment  or  proceeding  which  shall  operate  as  a  bar, 
we  saw  (ante,  note  2912,  also  ante,  note  267),  the  effect  of  a  discontinuance  or  withd/ra/wal.  An  addi- 
tional illustration  connected  with  that  subject,  is  Rose  v.  The  Turnpike  Company  (3  Watts'  Rep. 
46;.  There,  the  turnpike  company  sued  before  a  justice,  in  Pennsylvania,  and  judgment  passed 
against  them  on  the  merits ;  whereupon  they  appealed  to  the  Common  Pleas  and  then  discontinued 
their  suit.  Held,  that  by  the  discontinuance  the  judgment  before  the  justice  became  absolute,  and 
was  a  bar  to  any  other  action  for  the  same  cause. 

We  saw  too  (ante,  note  265),  that  a  former  suit  which  went  off  on  the  ground  that  it  was  pre" 
maturely  brought,  as  that  the  debt  was  not  yet  due,  or  some  preliminary  to  the  right  of  action 
had  not  yet  been  observed,  was  no  bar.  See  also  ante,  note  292.  In  Pennsylvania,  where  a  cor- 
poration sued  a  defendant  for  the  amount  of  his  stock  called  for  up  to  the  time  of  suit  brought, 
and  the  justice  rendered  judgment  against  the  plaintiff  on  the  ground  that  "it  did  not  appear  that 
a  call  had  been  made; "  held,  that  the  judgment  was  a  bar  to  a  new  suit  for  the  same  stock. 
Rose  V.  The  Turnpike  Company,  3  Watts'  Rep.  46.  The  case  was  decided,  it  seems,  on  the 
principle  that  the  demand  was  actually  due  when  the  first  suit  was  brought,  a  call  having  been 
in  fact  made  before  that  time,  though  the  plaintiff  neglect#d  to  prove  it  before  the  justice,  and 
suffered  judgment  to  pass  against  him  without  discontinuing  or  withdrawing  his  suit.  Under 
such  circumstances,  the  second  suit  was  clearly  barred.     See  ante,  note  264. 

The  effect  of  litigathig  a  matter  by  way  of  defence  or  set-off,  was  shown  ante,  note  313.     A 
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recent  case  in  the  Supreme  Court  of  New  York  furnishes  a  valuable  illustration  under  this  head. 
It  was  this:  0,  and  two  others  sued  in  a  justice's  court,  for  a  breach  of  special  contract,  whereby 
C.  and  his  associates  agreed  to  clear  land  for  the  defendant,  who  on  his  part  agreed,  among  other 
things,  to  allow  the  plaintiffs  to  raise  a  crop  of  wheat  on  the  premises.  The  plaintiffs  averred 
that  they  were  prevented  from  putting  in  the  crop,  and  that  the  defendant  broke  the  agreement 
in  other  particulars.  The  defence  relied  on  was  a  former  suit;  and  on  the  trial,  after  the  plaintiffs 
had  made  out  &  prima  facie  right  of  recovery,  the  defendant  proved  that  he  had  before  sued  these 
same  plaintiffs  in  a  justice's  court  for  not  clearing  the  land ;  that  on  the  trial  of  such  former  suit, 
the  now  plaintiffs  offered  to  prove,  by  way  of  set-off,  the  damage  sustained  by  them  in  not  being 
permitted  to  sow  the  wheat ;  which  evidence  being  objected  to,  the  justice  ruled  it  inadmissible 
by  way  of  set-off,  but  decided  that  it  might  be  given  by  way  of  defence  to  the  action.  Testimony 
was  accordingly  introduced  and  submitted  to  the  jury,  who  gave  a  verdict  for  the  now  defendant 
of  $15,  upon  which  judgment  was  rendered.  Under  these  circumstances,  the  Supreme  Court 
held  the  former  suit  a  bar,  notwithstanding  that  the  demand  sued  for  was  inadmissible  in  the 
former  suit.  For,  ''  it  is  well  settled  that  where  a  matter  is  improper  by  way  of  defence  in  a 
justice's  court  (for  example,  by  way  of  set-off),  if  a  party  will  introduce  it,  and  he  goes  into  the 
investigation  with  a  view  to  make  it  available,  and  it  passes,  and  is  submitted  to  the  justice  or  a 
jury,  it  cannot  be  heard  again."  Wilder  v.  Case,  16  Wend.  Rep.  583,  584,  £85.  To  this  general 
position,  Cowen,  J.,  who  delivered  the  opinion,  cites  M'Lean  v.  Hugarin,  13  Johns.  Eep.  184  > 
Skelding  v.  Whitney,  3  Wend.  154,  157,  and  the  cases  cited  at  the  latter  page;  also,  Curtis  v. 
G-roat,  6  Johns.  Eep.  168.  He  admits  that  if  the  demand  had  been  rejected  in  the  former  suit  on 
the  objection  being  raised,  it  would  not  have  been  barred ;  and  he  refers  to  Phinney  v.  Earl,  9 
Johns.  Rep.  352,  as  sustaining  that  doctrine.  See  also  S.  C.  and  S.  P.,  ante,  note  313.  But  having 
been  litigated,  it  was  barred,  whether  allowed  or  disallowed,  either  in  whole  or  in  part.  The 
opinion  ol  Savage,  C.  J.,  in  M'Guinty  v.  Herrick  (5  Wend.  245),  is  adverted  to  by  him  as  seem- 
ingly maintaining  a  contrary  doctrine,  but  no  authorities,  he  says,  were  referred  to  by  the  chief  justice 
there,  and  the  point  was  not  involved  in  the  case.  The  only  way  in  which  the  demand  could 
have  been  saved  from  being  barred  by  the  former  suit  was,  by  the  now  plaintiff's  stopping  short 
there,  the  moment  the  quahfled  admission  of  it  was  announced  by  the  justice.  Wilder  v. 
Case,  swpra. 

That  a  former  judgment  is  not  evidence  of  facts  merely  to  be  inferred  from  it,  and  which  are 
not  directly  covered  by  and  necessary  to  uphold  it,  has  been  noticed  in  several  instances.  See 
ante,  note  261 ;  also  note  313.  This  doctrine  will  be  found  very  ably  maintained  and  illustrated 
in  a  recent  case  in  North  Carohna.  The  action  was  trespass  quare  clansum  /regit,  by  B.  against 
H.;  tlie  latter  relied  on  a  former  suit  for  trespass  upon  the  same  land,  brought  against  B.  by  A. 
(under  whose  authority  H.  entered  the  premises),  as  evidence  of  title  in  A.  In  the  former  suit  it 
appeared  that  B.  had  pleaded  not  guilty,  a  license,  the  Statute  of  Limitations,  and  an  accord  and 
satisfaction ;  and  A.  recovered  damages  for  the  trespass  there  complained  of.  The  Circuit  Court 
held,  that  the  judgment  was  conclusive  evidence  of  title  in  A.,  but  the  Supreme  Court,  on  appeal, 
reversed  the  judgment,  and  held,  that  so  far  from  being  conclusive,  the  record  of  the  former  suit 
was  not  even  prima  facie  evidence  of  A.'s  title.  Bennett  v.  Holmes,  1  Dev.  &  Batt  Eep.  486- 
See  Richmond  v.  Hays,  2  Penning.  Rep.  492.  "A judgment,"  says  Gaston,  J.,  deUvering  the 
opinion  in  Bennett  v.  Holmes  (supra),  "  is  conclusive  as  to  what  it  directly  decides;  as  thejudg, 
merit  is  the  fruit  of  the  action,  it  must  follow  the  nature  of  the  right  claimed,  and  the  injury  com, 
plained  of."  He  then  proceeds  to  show  that  in  trespass,  damages  for  an  injury  to  the  possession 
are  the  only  thing  demanded  in  the  declaration ;  that  the  judgment  concludes  nothing  upon  the 
ulterior  riglit  of  possession,  much  less  of  property  in  the  land,  unless  a  question  of  tliat  kind  be 
raised  by  plea  and  traverse  thereon.  For  this,  he  quotes  from  the  opinion  of  Lord  Ellenhorough 
in  Outram  v.  Morewood  (3  East,  357),  and  then  proceeds:  "In  the  record  offered  and  received 
there  is  no  plea  of  liberum  ienememtum,  or  any  allegation  pleaded  on  either  side,  averring  title  in 
or  to  tlie  premises,  and  therefore,  the  rucord  was  not  evidence  of  any  adjudication  as  to  title."  Id. 
487,  488. 

Although  the  distinction  between,  proceedings  of  inferior  courts  and  those  of  general  jurisdic- 
tion is  ordinarily  useless,  so  far  as  the  mere  effect  of  them  is  concerned,  yet  an  accurate  observ- 
ance of  this  dividing  lino  becomes  of  the  utmost  consequence  when  we  come  to  consider  the 
mode  of  proof    For  not  only  is  the  memorial  of  their  proceedings  differently  kept  generally,  but 
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minutes  will  be  admitted,  if  they  are  perfect  and  omit  nothing  material  ;(1) 


different  presumptions  are  indulged  with  regard  to  jurisdiction  in  the  two  cases,  which  renders 
the  proof  of  judicial  proceedings  of  inferior  courts  more  difficult  than  those  of  the  opposite 
character. 

For  instance,  in  regard  to  courts  of  general  authority,  jurisdiction  will  be  presumed,  until  the 
contrary  appear.  But  as  to  inferior  courts,  those  who  claim  any  benefit  under  their  proceedings, 
are  usually  bound  to  show  jurisdiction  affirmatively.  This  doctrine  will  be  found  illustrated  by 
several  cases  ante,  note  293.  See  also  the  dissenting  opinion  of  Bronson,  J.,  in  Hoose  v.  Sher- 
rill,  16  Wend.  33,  36;  Commonwealth  v.  The  Cheltenham  and  Willow  G-rove  Turnpike  Co.,  2 
Binn.  Rep.  257  ;  M'Clung  v.  Ross,  5  Wheat.  116;  Francis  v.  Washburn,  5  Hayw.  Rep.  294;  Lipe 
V.  Mitchell's  Lessee,  2  Terg.  400. 

Jurisdictional  facts  may  be  proved,  as  we  have  seen,  by  recitals  (see  amte,  note  293,  ei  seq.) ;  or 
in  the  ordinary  mode  of  establishing  other  parts  of  the  proceedings. 

As  to  the  presumption  which  prevails  after  jurisdiction  has  been  shown,  see  ante,  note  293,  and 
the  cases  there  cited. 

While  speaking  to  the  point  of  jurisdiction,  and  particularly  with  respect  to  jurisdiction  as  de- 
pending upon  the  time  and  place  of  doing  the  act,  or  holding  the  court  {ante,  note  87),  we 
noticed  some  cases  going  to  show  the  consequence  of  a  court's  acting  at  a  time  when  its  author- 
ity in  respect  to  the  particular  subject  matter  had  ceased,  or  was  suspended.  And  we  there  saw 
that  where  a  court  has  its  stated  terms,  and  is  open  only  at  fixed  periods  appointed  by  law,  if  it 
send  out  a  process  in  vacation  which  legally  could  only  issue  during  term,  such  process  is  void. 
Taylor  v.  Moffat  (2  Blackf  305)  was  cited  for  this  position;  and  the  difference  between  a  court 
of  chancery  which  is  always  open,  and  courts  otherwise  constituted,  was  there  adverted  to.  In 
connection  with  this  doctrine,  the  case  of  Griswold  v.  Sedgwick  (6  Cowen's  Rep.  456)  ought  to 
have  been  noticed.  There  it  was  held,  that  process,  in  the  nature  of  an  attachment  for  a  con- 
tempt in  not  obeying  an  order,  issued  out  of  the  equity  side  of  the  United  States  Circuit  Court, 
and  reciting  the  order  as  having  been  made  on  a  day  not  necessarily  out  of  term,  was  not  abso- 
lutely void;  but  that  the  continuance  of  the  term  to  that  day  would  be  presumed,  unless  ,the 
contrary  were  made  to  appear ;  the  commencement  and  not  the  duration  of  the  term  being  fixed 
by  law.  The  process  was  tested  on  the  2d  of  February,  and  the  order  (for  disobeying  which  it 
issued)  was  recited  in  it  as  having  been  made  on  the  24lh  of  February ;  it  clearly  appearing, 
however,  from  other  parts  of  the  process,  that  it  had  not  issued  until  after  the  order  and  the.  de- 
fendant's contempt  thereof,  the  court  held  that,  so  far  as  the  above  defects  were  concerned,  the 
process  was  a  good  protection  for  acts  done  under  it. 

(1)  Dawson  v.  Gregory,  7  Q.  B.  756;  Fisher  v.  Lane,  2  H.  Bl.  834;  by  Holt,  C.  J.,.in  R.  v. 
Hains,  Comb.  337 ;  S.  C,  Skm.  584;  by  Lord  Tenterden,  C.  J.,  in  R.  v.  Smith,  8  B..  &  C.  342 ; 
Arundel  v.  White,  14  East,  216;  MacnaUy's  Case,  9  Rep.  69.  See  Pitcher  v.  Rinter,  12  Vin. 
Ab.  A,  b.  48. 

Note  405. — In  an  action  for  a  malicious  arrest,  on  process  out  of  the  sheriff's  court  in  Lon- 
don, it  was  held,  that  in  order  to  prove  the  averment  that  the  former  suit  was  wholly  ended,  &c., 
it  was  sufficient  to  show  an  entry  in  the  minute-book  of  "withdrawn,"  by  the  plaintiff's  orderi 
opposite  to  the  entry  of  the  plaint,  and  to  prove  that  it  was  the  course  of  the  court  to  make 
such  an  entry  upon  an  abandonment  of  the  suit  by  a  plaintiff.     Arundel  v.  White,  14  East,  .216. 

On  an  indictment  against  an  innholder,  the  minutes  of  the  Court  of  Sessions,  in  which,  under 
the  head  of  "Licenses,  September  term,  132.^,"  was  entered  merely  the  name  of  the  defendant, 
and  the  names  of  his  sureties  in  the  recognizance  required  by  law,  are  admissible  to  prove  the 
act  of  a  license  granted  him  to  keep  an  inn,  it  being  proved  by  the  clerk  who  kept  the  minutes, 
that  no  extended  record  of  the  granting  of  such  licenses  was  kept  by  the  court.  Commonwealth  : 
V.  Bolkom,  3  Pick.  Rep.  281. 

The  minute-book  of  the  Consistorial  Court  in  England,  is  sufficient  evidence  of  a  decree  for  - 
alimony  pronounced  in  that  court,  without  such  decree  being  drawn  up  in  form.    Houliston  v. 
Smyth,  2  Oar.  &  Payne,  21. 

(A  transcript  from  the  books  of  the  state  treasurer  has  been  received ,  in  proof  that  .a  state  .tax , 
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so,  it  seems,  examined  copies  of  the  minutes  would  be  evidence.(l)  If  the 
proceedings  of  the  inferior  court  are  not  entered  in  the  books,  they  may 
be  proved  by  the  officer  of  the  court,  or  by  some  other  person  conversant 
with  the  fact.(2)     As  the  Court  of  Quarter  Sessions  is  a  court  of  oyer  and 


haa  been  paid  (Hodgdon  v.  Wight,  36  Maine,  326) ;  and  a  transcript  from  the  records  of  the  trea- 
sury department  has  been  held  admissible  under  the  act  of  1797,  in  a  suit  against  the  obhgors, 
on  an  official  bond  given  by  an  Indian  agent  for  the  faithful  performance  of  duties,  such  records 
being  kept  in  the  ordinary  mode.  Bruce  v.  The  United  States,  17  How.  U.  S.  437.  So  in  re- 
spect to  the  records  of  the  other  departments  of  the  government  (Stephens  v.  Westwood,  25 
Ala.  716) ;  and  of  the  land  office.  27  Miss.  (5  Cush.)  567  ;  Floyd  v.  Ricks,  14  Ark.  (1  Barb.)  286. 
So  in  respect  to  an  adjudication  by  the  selectmen  of  a  town  (Eastport  v.  EastMachias,  35  Maine, 
402) ;  or  the  record  of  a  military  company  (Cote  v.  Nutter,  4  Foster  (N.  H.),  108) ;  or  a  record 
made  up  or  extended  by  the  clerk  of  the  court.  "WUlard  v.  Harvey,  4  Id.  344.) 

(1)  By  Holt,  C.  J.,  in  R.  v.  Hains,  ut  supra. 

(2)  See  Dyson  v.  Wood,  3  B.  &  0.  451,  453. 

Note  406. — It  is  proper  to  observe  that,  as  a  general  rule,  the  entries  of  a  court  in  order  to  be 
capable  of  being  used  as  evidence,  must  be  official;  i.  e.,  such  as  it  is  authorized  to  make  by  law. 
The  entry  of  a  matter  of  fact,  opinion  or  judgment,  beyond  their  authority,  is  nuU  and  void.  See 
Wolfe  V.  Washburne,  6  Cowen's  Rep.  261,  265,  266.  This  was  held,  in  Massachusetts,  of  an  entry 
by  the  General  Sessions  that  a  pauper  was  warned  to  depart  out  of  a  town ;  for,  the  court  had 
only  a  statute  authority  to  record  the  names  of  the  persons  warned,  with  the  time  of  their  abode 
in  the  town,  and  when  the  warning  was  given ;  all  which  are  to  be  returned  to  them.  They  are 
not  authorized  to  enter  the  proceedings,  as,  that  the  person  was  in  fact  warned.  This  therefore 
must  be  otherwise  proved.  Sutton  v.  Uxbridge,  2  Pick.  436;  (Childress  v.  Cutter,  16  Miss.  (1 
Bennett)  24;  Bicknell  v.  HiU,  33  Maine,  297.) 

We  saw  ante  (note  293)  several  oases  favoring  the  notion  that  every  proceeding  of  a  judicial 
character  must  be  in  writing.  It  is  important  to  see  how  far  this  rule  shall  prevent  the  parties 
to  the  judgment  of  an  inferior  court  from  availing  themselves  of  it,  when,  through  the  negligence 
of  the  court  or  magistrate,  such  judgment,  though  actually  rendered,  has  not  been  reduced  to 
writing,  nor  any  memorandum  made  of  it.  This  may  probably,  in  most  cases,  be  determined  by 
reference  to  the  statute  or  other  regulation  under  which  the  proceeding  was  had ;  for  if  a  writing 
is  thereby  made  the  exclusive  evidence  of  the  fact  of  the  judgment  having  been  rendered ;  in 
other  words,  if  the  court  is  so  constituted  as  not  to  be  able  to  signify  its  final  decision  except 
through  some  written  memorandum,  then  doubtless  it  must  be  shown  that  a  writing  has,  at  least, 
once  existed.  Such  seems  to  have  been  the  view  taken  in  respect  to  a  justice's  judgment  in 
Jones  V.  Walker,  cited  in  the  note  and  at  the  page  above  referred  to,  from  5  Terg.  Rep.  431. 

(A  record  written  in  pencil  is  not  admissible.     Messerve  v.  Hicks,  4  Foster  (N.  H.)  295.) 

In  Meeker  v.  Van  Rensselaer  (15  Wend.  397),  the  point  presented  was,  whether  parol  evidence 
had  been  properly  received  at  the  circuit,  of  the  order  of  a  board  of  health  to  abate  a  nuisance. 

No  proof  was  given  going  to  show  that  the  board  had  not  reduced  their  proceedings  to  writ- 
ing; and  Savage,  C.  J.,  who  dehvered  the  opinion,  appears  to  have  treated  the  question  as  one 
resting  for  its  solution  upon  the  ordinary  principles  in  respect  to  secondary  evidence.  He  speaks 
of  the  board  of  health  as  a  public  body  wliose  acts  "should  be  proved  by  the  highest  and  best 
evidence  which  the  nature  of  the  case  admits  of"  Id.  p.  399.  He  does  indeed  say,  "that  every 
proceeding  of  a  judicial  character  must  be  in  writing; "  but  he  adds,  "It  is  not  to  be  presumed 
that  minutes  of  their  proceedings  are  not  kept  by  such  a  body,  and  that  deterrrinations  which 
seriously  affect  the  property  of  individuals,  were  not  reduced  to  writing,  but  rest  in  parol."  Id. 
If  that  presumption  had  been  rebutted,  we  are  perhaps  not  warranted  in  regarding  the  case  as 
in  any  measure  settling,  that  the  fact  of  an  order  having  been  actually  made,  could  not  be  proved 
at  all.  (See  also  Smith  v.  Helmer,  7  Bart.  410  ;  and  Phila.,  Wilmington  and  Baltimore  E,.  R.  Co. 
V.  Howard,.13  How.  U.  S.  307 ;  also  as  to  minutes  of  the  clerk  of  the  court,  that  are  to  be  after- 
wards extended  or  written  out;  Waters  v.  Gilbert,  2  Cush.  27 ;  Morgan  v.  Bennett,  18  Ohio  535.) 

In  the  same  note  above  referred  to,  in  addition  to  the  foregoing  cases,  we  adverted  to  one  or 
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two  others,  going  certainly  vpry  much  to  qualify  if  they  do  not  absolutely  deny  the  proposi- 
tion that  a  mere  parol  judgment  or  decision  cannot  be  proved.  See  Felter  v.  Mulliner, 
there  cited  from  2  John.  Rep.  181 ;  also  Young  v.  Overaoker,  Id.  191 ;  Hess  v.  Beekman,  11  Id. 
457,  458. 

This  subject  has  been  considered  in  the  King's  Bench  in  England.  There  the  defendant  being 
sued  in  trespass,  justified  by  plea  under  the  judgment,  &c.  of  a  court  baron;  to  which  the  plain- 
tiff replied  that  there  was  not  any  memorandum  of  the  judgment  remaining  in  the  court  baron ; 
and  thereupon  the  defendant  demurred,  and  had  judgment.  Dyson  v.  "Wood,  3  Barn.  &  Cress- 
449.  Abbott,  C.  J.,  was  willing  to  concede,  that  giving  the  largest  construction  to  the  replica- 
tion, it  imported  that  no  memorandum  existed  or  was  ever  made ;  and  if  so,  the  steward  might 
be  guilty  of  a  misdemeanor  for  his  neglect ;  but  such  neglect,  he  says,  ought  not  to  deprive  a 
party  of  his  judgment.  "For  the  question  whether  such  judgment  was  given  for  him  in  such 
a  court,  is  a  matter  of  fact ;  the  entry  would  merely  give  him  a  facility  of  proof  which  he  would 
not  otherwise  have."  Bayley,  J.,  thought  the  replication  bad,  in  substance,  because  it  did  not 
appear  that  there  was  any  distinct  obligation  in  the  officer  of  the  court  to  take  a  written  memo- 
randum of  all  the  proceedings  there;  "and  even  if  that  did  appear,"  he  said,  "the  only  effect 
would  be,  that  if  the  officer  neglected  his  duty  he  might  be  punished  on  that  account."  He  de- 
nies, however,  that  the  suitor  could  be  thus  deprived  of  the  benefit  of  his  judgment.  Holroyd, 
J.,  stood  more  upon  the  particular  form  of  the  repUcation,  which  did  not  deny  that  a  memoran- 
dum had  been  made.  Littledale,  J.,  dissented,  considering  the  replication  good  upon  general 
demurrer,  though  he  conceded  it  would  be  bad  on  special  demurrer.  He  regarded  the  replication 
as  substantially  denying  that  any  judgment  had  ever  existed. 

The  mode  of  proving  the  proceedings,  generally,  of  inferior  courts,  is  usually  provided  for  by  the 
statutes  upon  which  they  depend  for  their  authority.  At  all  events,  whether  provided  for  or  not 
by  express  legislation,  it  is.  very  evident  on  looking  into  the  reported  cases,  that  the  doctrine 
on  this  subject,  as  held  by  the  various  states  of  the  Union,  is  so  far  local  in  its  character  as  to 
render  it  unsafe  for  us  to  attempt  anything  like  a  detailed  statement  of  it.  We  shall  therefore 
only  give  a  view  of  the  New  York  cases,  and  refer  the  student  in  a  general  way  to  some  others. 

The  great  body  of  the  decisions  in  New  York,  which  relate  to  the  text,  have  been  made  in 
reference  to  the  proceedings  of  justices  of  the  peace.  The  mode  of  proving  these  as  to  civil 
cases,  is  in  a  great  measure  settled  by  statute.  By  the  Revised  Statutes  every  justice  of  the  peace 
is  required  to  keep  a  book,  in  which  he  shaU  enter  the  following  particulars:  1.  The  titles  of  all 
causes  commenced  before  him ;  2.  The  time  when  the  first  process  was  issued  against  the  defend- 
ant, and  the  particular  process  issued :  3.  The  time  when  the  parties  appeared  before  him,  either 
without  process  or  upon  the  return  of  process :  4.  When  the  pleadings  are  made  orally,  a  con- 
cise statement  of  the  declaration  of  the  plaintiff,  the  plea  of  the  defendant,  the  further  pleadings 
of  the  parties,  if  any,  and  the  issue  joined:  5.  Every  adjournment,  stating  on  whose  motion, 
and  to  what  time  and  place :  6.  The  issuing  of  a  venire,  stating  at  whose  request,  and  the  time 
and  place  of  its  return :  7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors  returned 
summoned  who  did  not  appear,  and  the  fines  imposed  on  them,  if  any:  8.  The  names  of  the 
jurors  who  appeared  and  of  the  jurors  who  were  sworn ;  the  names  of  the  witnesses  sworn  at 
the  request  of  either  party,  stating  at  whose  request ;  the  objections,  if  any,  made  to  the  com- 
petency of  a  witness,  and  the  decision  thereon :  9.  The  verdict  of  the  jury,  and  when  received : 
10.  The  judgment  rendered  by  the  justice,  and  the  time  of  rendering  the  same  :  11.  The  time 
of  issuing  execution,  and  the  name  of  the  officer  to  whom  delivered ;  and  if  issued  upon  the 
application  of  any  party,  before  the  time  when  the  same  should  regularly  issue,  such  fact  shall 
be  noted,  and  the  nature  of  the  proof  given:  12.  The  return  of  every  execution,  and  when 
made ;  and  every  renewal  of  an  execution  made  by  him,  with  the  date  of  such  renewal :  13. 
The  fact  of  his  having  given  a  transcript  of  the  judgment,  to  be  filed  in  the  clerk's  office,  and 
the  time  when  the  same  was  given :  14.  The  fact  of  a  certiorari  having  been  brought  on  any 
judgment  rendered  by  him,  and  the  time  of  the  service  of  the  same :  15.  The  fact  of  an  appeal 
having  been  made  from  any  judgment  rendered  by  him,  and  the  time  when  made,  2  R.  S.  268, 
269,  §  253.  These  entries  are  to  be  made  under  the  title  of  each  cause  to  which  they  relate;  and 
the  justice  may  enter,  also,  any  other  proceedings  had  before  him  in  the  cause  which  he  shall 
think  it  useful  to  enter.    Id.  269,  §  244.    The  above  provisions  are  directory,  and  intended  to 
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carry  into  effect  the  subsequent  ones  hereafter  noticed.  3  Eevisor's  Bep.  ch.  2,  part  3,  p.  f9,  note 
to  §  242. 

Several  provisions  then  follow  as  to  the  mode  of  proof  under  various  circumstances.  Thus, 
1.  Wliere  the  proceedings  of  a  justice  are  sought  to  le  proved  iefore  himself.  Whenever  it  shall  be- 
come necessary  in  an  action  before  a  justice  of  the  peace  to  give  evidence  of  a  judgment  or 
other  proceeding  had  before  him,  (he  docket  of  such  judgment  or  other  proceedings,  or  a  trcmscript 
thereof  certified  by  him,  shall  be  good  evidence  thereof,  before  such  justice.  2  E.  S.  268,  §  245. 
Under  this  section,  the  docket,  to  be  admissible  even  as  to  the  judgment,  need  not  always  con- 
tain an  actual  entry  of  it.  That  was  held  in  the  following  case :  Two  suits  were  commenced  by 
the  same  plaintiff,  against  the  same  defendant,  and  before  the  same  justice,  for  parts  of  what  was 
regarded  as  an  indivisible  demand.  Both  were  tried  on  the  same  day;  but  after  one  was  dis- 
posed of  and  judgment  rendered  for  the  plaintiff,  the  other  coming  on,  the  defendant  availed 
himself  of  the  first  trial  and  judgment  in  bar;  and  though,  at  the  time  of  the  second  trial,  tho 
justice  had  as  yet  made  no  entry  of  the  first  judgment  in  his  docket,  nevertheless  it  was  deemed 
by  the  Supreme  Court  properly  proved ;  for,  say  they,  "  he  (the  justice  i  had  just  pronounced  judg- 
ment himself,  and  had  it  in  contemplation  of  law  before  him  on  his  docket."  Colvin  v.  Corwin, 
15  Wend.  551. 

2.  Where  the  proceedings  before  aj'ostice  are  sought  to  be  proved  elsewhere  than  before  him. — A 
transcript  from  the  docket  of  any  justice  of  the  peace  of  any  judgment  had  before  him;  of  the 
proceedings  in  the  cause  previous  to  such  judgment ;  of  the  execution  issued  thereon,  if  any  j 
and  of  the  return  to  such  execution,  if  any ;  when  subscribed  by  such  justice,  and  verified  in  the 
manner  prescribed  in  the  next  succeeding  section,  shall  be  evidence  to  prove  the  facts  stated  m 
such  transcript.  2  E.  S.  269,  §  246.  To  entitle  such  transcript  to  be  read  in  evidence,  except 
before  the  same  justice,  there  shall  be  attached  thereto,  or  indorsed  thereon,  a  certificate  of  the 
clerk  of  the  county  in  which  the  justice  resides,  under  the  seal  of  the  Court  of  Common  Pleas  of 
such  county,  specifying  that  the  person  subscribing  such  transcript  was,  at  the  date  of  the  judg- 
ment therein  mentioned,  a  justice  of  the  peace  of  such  county.     Id.  p.  2T0,  §  24T. 

This  transcript,  authenticated  as  provided  by  §  247,  is  evidence  in  all  courts.  Brotherton  v. 
Wright,  15  Wendell's  Eep.  239.  It  is  evidence  for  the  justice  as  well  as  others.  Maynard  v. 
Thompson,  8  Wend.  393,  394,  395.  But  where  it  is  sought  to  be  used  for  the  purpose  of  proving 
a  judgment,  it  must  contain  enough  of  the  previous  proceedings  to  show  that  the  justice  had 
jurisdiction.  Benn  v.  Borst,  5  Wendell,  292.  It  is  good  evidence,  though  made  out  by  the  jus- 
tice after  the  expiration  of  his  office ;  and  this,  even  when  offered  as  evidence  for  the  justice 
himself.  Maynard  v.  Thompson,  supra.  But  it  seems  from  the  section  as  to  the  mode  of  authen- 
ticating the  transcript,  particularly  that  part  of  it  which  requires  the  clerk  to  certify  that  the 
person  subscribing  the  transcript  was  a  justice,  &c.,  at  the  date  of  the  judgment,  that  it  cannot  be 
made  evidence  if  given  out  before  judgment.  See  Townsend  v.  Chase,  1  Cowen's  Eep.  116> 
116.  The  certificate  of  the  clerk  who  is  to  authenticate  the  transcript  within  (§  24,1)  must  be 
that  of  the  clerk  of  the  county  where  the  justice  resided  when  he  rendered  the  judgment. 
Maynard  v.  Thompson,  supra. 

As  to  the  matters  which  may  be  proved  by  the  transcript,  they  may,  in  some  measure,  be  de- 
termined by  the  above  sections  directing  what  shall  be  entered  in  the  docket,  and  what  the 
transcript  may  contain.  See  supra,  §§  243,  244  and  246.  The  judgment  may  be  proved  by  it,  as 
well  as  such  proceedings  in  the  cause  previous  thereto  as  the  justice  is  required  specifically  to 
enter ;  so  also  the  execution  and  the  return  thereon.  See  supra,  pi.  2,  §  246.  But  the  justice 
may  also  enter  in  his  docket,  besides  the  matters  enumerated,  "  any  other  proceedings  had  before 
him  in  the  cause  which  he  shall  think  it  useful  to  enter"  (see  E.  S.  269,  §  244,  supra);  and  how 
far  this  is  to  operate  in  giving  him  a  discretionary  authority  in  creating  this  species  of  evidence 
for  himself  or  others,  remains  to  be  seen.  This  question  was  somewhat  mooted  under  the  act  of 
1824,  where  a  certificate  of  a  justice  was  sought  to  be  made  evidence  of  what  transpired  on  the 
trial,  in  no  way  connected  with  the  official  domgs  of  the  justice  himself,  viz :  whether  the  de- 
fendants claimed,  on  the  trial,  to  have  certain  rent  allowed  them  by  the  jury.  Woodworth,  J., 
delivering  the  opinion  of  the  court,  inclined  to  think  the  fact  could  not  be  proved  in  this  way ; 
that  the  certificate  in  this  respect  was  extra-judicial.  "  It  is  not,"  said  he,  "  the  statement  of  a 
proceeding,  or  the  evidence,  but  rather  that  the  defendants  urged,  by  way  of  argument,  that  the 
rent  should  be  allowed.    The  certificate  of  a  justice  must  contain  the  process,  pleading,  evidence, 
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verdict  and  judgment.  Beyond  these  he  is  not  called  on  to  certify.  If  he  goes  further,  his 
statements  conclude  no  one.''  Wolfe  v.Washbume,  6  Cowen's  Rep.  261,  265,  266.  The  above 
remarks  of  the  learned  judge,  as  to  what  the  certificate  must  contain,  we  apprehend  will  not  be 
found  altogether  correct,  even  with  respect  to  a  certificate  under  the  statute  then  existing ;  and 
there  are  still  str'onger  reasons  against  applying  them,  without  large  qualifications,  to  the  tran- 
script contemplated  by  the  Revised  Statutes.  It  is  to  be  remembered,  too,  that  the  question  as 
to  how  much  of  the  justice's  proceedings  should  be  set  forth  in  the  certificate,  was  not  presented ; 
so  far,  therefore,  as  that  point  is  concerned,  the  above  quoted  observations  can  he  regarded  as 
mere  obiter  dicta.  The  case  seems,  however,  to  be  a  pretty  direct  authority  for  saying  (if  author- 
ity were  wanting)  that  an  unofficial  entry  of  the  justice  shall  not  be  made  evidence  in  this  mode ; 
and  perhaps,  also,  it  is  fairly  inferable  from  it  that  the  docket,  or  a  transcript,  cannot  be  used  to 
prove  anything  beyond  such  facts  as  the  justice  is  called  on  to  enter.  See  Sutton  v.  Uxbridge,  2 
Pick.  436,  stated  ante. 

The  transcripts  above  spoken  of  are  not  to  be  confounded  with  those  given  out  by  justices  to 
be  filed  in  the  clerk's  office,  in  order  to  create  a  hen  upon  real  property  pursuant  to  2  R.  S.  247, 
§  128.  The  latter  differ  from  the  former  in  several  very  essential  particulars.  For  instance,  the 
latter,  after  being  filed  in  with  the  county  clerk,  becomes  a  judgment  of  record  in  the  Court  of 
Common  Pleas  for  all  the  purposes  of  proceeding  against  real  estate  (Tuttle  v.  Jackson,  6  Wend. 
213  ;  Jackson  v.  Jones,  9  Cowen's  Rep.  182  ;  Arnold  v.  Gorr,  1  Rawle,  223),  and  may  be  proved  , 
by  an  exemplification,  or  as  other  records  of  the  Common  Pleas  are  proved.  Tuttle  v.  Jackson,  ' 
6  Wend.  213,  221,  222,  223  ;  S.  C,  9  Cowen's  Rep.  233,  238.  It  need  not  be  authenticated  by 
the  oath  of  the  justice,  nor  by  proof  of  his  official  character  (Jackson  v.  Jones,  9  Cowen's  Rep. 
182  ;  Tuttle  v.  Jackson,  6  Wend.  221);  it  need  not  show  on  its  face  that  the  justice  had  juris- 
diction (Jackson  v.  Rowland,  6  Wend.  666 ;  Tuttle  v.  Jackson,  Id.  213 ;  S.  C,  9  Cowen's  Rep. 
233;  Jackson  V.  Jones,  Id  1&2);  and  a  very  imperfect  transcript,  written  in  bad  English,  if  intel- 
ligible in  its  essential  parts,  will  answer.  Jackson  v.  Browner,  1  Wend.  388.  In  the  case  last 
cited,  the  transcript  was  as  follows:  "Samuel  Cooper  vs.  fretrick  Browner.  This  25  day  of  No- 
vember, 1824.     Summons  redurned  bersonal  served  in  a  plea  of fifty  duUows  and  issue 

gind,  and  the  parties  was  rety  for  trial  and  witness  swearn  and  gudgmand  for  the  plaintiff  on  a 
former  gudgmand  fur  twenty  six  duUows  and  twenty-six  cents.  Damages  $26,26,  corst  of  suit 
'72  $26,98.  I  hereby  sartify  that  the  apove  copy  is  a  correokt  and  true  copy  of  my  pook,"  &c. 
Tet  held  sufficient.  Id.  389.  This  transcript  cannot  be  used  as  evidence  of  the  judgment  for 
the  purpose  of  establishing  a  former  recovery,  or,  indeed,  for  any  purpose  except  that  con- 
templated by  the  statute.  O'Connel  v.  Seybert,  13  Serg.  &  Rawle,  54,  5'7.  And  see  the  cases 
supra. 

3.  A  justice's  proceedings  mo/y  be  proved  by  Ms  own  oath. — 2  R.  S.  2'!0,  §  248,  first  part  of  the 
section.  Accordingly,  a  plea  of  title  being  interposed  before  a  justice,  the  cause  was  subsequently 
prosecuted  in  the  Common  Pleas,  and  on  the  trial,  the  justice  was  called  and  identified  the  plead- 
ings before  him ;  an  objection  was  taken  that  the  docket  of  the  justice  should  be  produced,  which 
the  Common  Pleas  overruled  ;  and  held  well,  by  the  Supreme  Court;  for  the  evidence  embraced 
the  pleadings  only,  and  was  therefore  proper,  particularly  as  they  were  produced  in  court. 
Brotherton  v.  Wright,  15  Wend.  287,  289. 

The  above  section,  however,  is  not  to  be  understood  as  sanctioning  parol  evidence  of  a  justice's 
proceedings,  without  producing  the  proceedings  or  the  docket.  It  was  designed  by  the  revisers 
and  the  legislature,  merely  to  embody  the  spirit  of  the  then  existing  adjudications,  which  dis- 
allowed parol  evidence  of  a  justice's  proceedings,  unless  the  absence  of  the  higher  evidence  (viz : 
the  proceedings  themselves  or  the  docket)  was  accounted  for.  Boomer  v.  Lane,  10  Wend.  525, 
526,  527 ;  M'Carty  v.  Sherman,  3  Johns.  Rep.  429 ;  Posson  v.  Brown,  11  Id.  166 ;  3  Reviser's 
Rep.,  supplement  to  chap.  2,  3d  part,  note  to  §  270.  Therefore,  in  identifying  the  pleadings,  iu 
a  case  Uke  the  above  of  Brotherton  v.  Wright,  they  must  be  produced ;  the  fact  of  the  suit  in  the 
Common  Pleas  being  a  continuation  of  that  commenced  before  the  justice,  cannot  be  shown  by  the 
independent  parol  testimony  of  the  justice.    Webb  v.  Alexander,  7  Wend.  281,  286. 

As  a  general  rule,  however,  parties  should  resort  to  other  modes  of  proof  than  those  which 
require  the  personal  attendance  of  the  justice ;  for  one  of  the  objects  of  providing  other  and  con- 
venient modes,  was  to  relieve  justices  from  this  burden.  Per  Nelson,  J.,  in  Heermans  v.  Wil- 
liams, 11  Wend.  638. 
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4.  Where  thejuslice  is  dead,  absent,  insane,  or  lias  vacated  his  office,  or  been  removed. — In  case  of 
his  death  or  absence,  the  proceedings  of  a  justice  may  be  proved  by  producing  the  original  minutes 
of  such  proceedings,  entered  in  a  book  kept  by  such  justice,  accompanied  by  proof  of  his  hand- 
writing ;  or  they  may  be  proved  by  producing  copies  of  such  minutes,  sworn  to  by  a  competent 
witness  as  having  been  compared  by  him  with  the  original  entries,  with  proof  that  such  entries 
were  in  the  handwriting  of  the  justice.     2  E.  S.  270,  §  248 ;  (Carshore  v.  Huyck,  6  Barb.  583.) 

The  original  minutes  of  the  justice,  wliere  he  was  dead,  were  held  good  evidence  of  a  judgment, 
before  the  existence  of  the  above  provision ;  they  being  in  his  handwriting,  and  proof  offered  to 
verify  them.  Baldwin  v.  Prouty,  13  Johns.  Rep.  430.  See  as  to  this  doctrine  in  Vermont,  Story 
y.  Kimball,  6  Term.  Eep.  541,  infra. 

"What  is  meant  by  the  term  "  absence  "  in  the  above  section,  has  not,  we  believe,  as  yet  been 
judicially  determined.  In  Heermaus  v.  Williams  (11  Wend.  636,  638),  the  section  is  quoted  in  a 
way  to  beget  the  impression,  at  least,  that  a  mere  absence  from  the  place  of  trial  was  contem- 
plated. However,  the  case  decides  nothing  in  respect  to  this  point.  In  general,  the  term,  when 
used  in  excusing  the  introduction  of  secondary  evidence,  means,  absence  beyond  the  reach  of  the 
process  of  subpoena.  See  Cook  v.  Husted,  12  Johns.  Rep.  188;  and  ^os<,  as  to  proof  of  deeds, 
agreements,  &c.  In  Pennsylvania,  it  would  seem,  that  they  have  no  provision  like  the  above, 
though  they  have  a  statute  requiring  justices  to  keep  a  docket  (Welsh  v.  Crawford,  14  Serg.  & 
Rawle,  440,  441) ;  and  there,  where  it  was  shown  that  a  justice  was  absent  from  the  county,  and 
had  been  so  for  several  weeks,  hi?  docket,  obtained  from  his  office  during  his  absence,  and 
proved  to  be  in  his  handwriting,  was  held  evidence ;  and  this,  though  no  subpoena  had  been 
taken  for  the  justice,  and  though  he  was  within  reach  of  an  attachment.  This  evidence  was 
rejected  by  the  Common  Pleas,  and  the  Supreme  Court,  by  Rogers,  J.,  who  delivered  the  opinion, 
say :  "  The  testimony  was  rejected  because  no  subpoena  was  taken  for  the  justice,  who  resided 
in  the  county,  and  was,  at  the  time  of  the  trial,  within  reach  of  an  attachment.  The  Court  of 
Common  Pleas,  it  would  seem,  had  gone  on  the  idea  that  no  person  but  the  justice  himself  could 
prove  his  docket.  We  do  not  consider  this  to  be  the  law,  as  it  would  introduce  a  strictness  in 
relation  to  the  docket  of  a  justice,  which  would  be  attended  with  great  inconvenience  iu  practice. 
Any  person  who  knows  the  fact,  may  identify  the  docket,  so  far  as  to  lay  a  foundation  for  its 
introduction  to  the  jury,  who  must  ultimately  decide ;  or  circumstances  may  be  shown  which 
afford  a  reasonable  presumption  that  the  book  offered  is  the  docket."  As  to  the  absence  of  the 
justice,  it  is  further  said:  "No  subpoena  was  issued  for  the  justice,  but  this  is  accounted  for  by 
the  fact  that  he  was  absent  from  the  county.  That  he  was  then  within  the  reach  of  an  attach- 
ment, we  think  of  little  consequence,  as  we  consider  the  testimony  of  the  justice  not  the  only 
proof  of  the  identity  of  his  docket."  Dennison  v.  Otis,  2  Rawle,  10.  Though,  where  the  justice 
was  dead,  the  Supreme  Court  of  New  York,  in  admitting  the  original  minutes,  with  proof  to 
verify  them,  seem  to  have  regarded  this  species  of  evidence  as  secondary  in  its  character.  See 
Baldwin  v.  Prouty,  swpra. 

The  question  whether,  in  order  to  admit  the  docket  or  a  sworn  copy,  a  case  of  absence  must 
be  shown,  within  the  meaning  of  that  term  as  used  in  reference  to  secondary  evidence,  will  per- 
haps be  better  solved  by  considering  what  would  be  the  rule  independent  of  the  provision  under 
consideration.  For  the  revisers,  in  regard  to  the  whole  section  we  are  upon,  did  not  intend  to 
alter  the  law  as  it  previously  stood  under  the  adjudications  of  the  Supreme  Court,  proceeding 
upon  general  principles.  3  Reviser's  Rep.,  supplement  to  chap.  2,  3d  part,  note  to  §  245.  And 
in  this  view,  mere  absence  from  the  trial  would  seem  to  be  enough.  In  Pennsylvania,  it  has  been 
deliberately  held  that  sworn  copies  of  the  entries  in  a  justice's  docket  are  admissible  as  primary 
evidence ;  that  they  fall  within  the  rule  as  to  public  books,  which  ought  not  to  be  removed,  and 
of  which  the  law,  therefore,  permits  copies,  proved  by  oath,  to  be  evidence.  Welsh  v.  Crawford, 
14  Serg.  &  Rawle,  440.  Our  own  court,  also,  appear  to  have  held  a  similar  doctrine  as  to  sworn 
copies  previous  to  the  above  or  any  other  express  statute  provision  on  the  particular  subject- 
M'Carty  v.  Sherman,  3  Johns.  Rep.  429.  In  Ohio,  the  same  has  been  held  as  in  the  above 
Pennsylvania  case.  Peney  v.  Gilliland,  1  Wright's  Rep.  38.  So,  also,  sembk,  in  Alabama- 
Tubb  V.  Madding,  1  Alab.  Rep.  129,  130.  As  to  what  shall  be  sufSoient  to  authenticate  an 
examined  or  sworn  copy,  where  that  mode  is  resorted  to,  see  ante,  note  377. 

It  is  further  provided,  that  a  justice  removing  out  of  the  town  for  which  he  was  chosen,  either 
before  or  after  the  expiration  of  his  term  of  office,  shall  deposit  all  Ms  official  books  and  papers 
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with  the  town  clerk  of  such  town.  2  E.  S.  270,  §  252.  So,  if  he  shall  he  removed  from  office. 
Id.  §  253.  In  every  book  of  minutes  delivered  by  him  pursuant  to  the  above  provisions,  in 
which  he  shall  have  kept  the  docket  of  any  judgments,  he  is  required  to  enter  a  certificate,  to  be 
subscribed  by  him,  stating  that  the  judgments  entered  in  such  book  were  duly  rendered  as  therein 
stated,  and  that  the  amounts  appearing  by  such  book  to  be  due  on  such  judgments  respectively 
have  not  been  paid  to  his  knowledge.  Id.  §  254.  So,  if  the  justice  shall  die,  or  in  any  way  his 
office  become  vacant,  the  town  clerk  may  obtain  his  books  and  papers  from  any  person  to  whose 
hands  they  shall  come.  Id.  p.  271,  §§  255,  256.  The  entries  contained  in  the  book  of  minutes 
kept  by  any  justice,  and  by  him  deUvered  to  the  derk,  shall,  in  all  cases,  be  presumptive  evidence 
of  the  facts  stated  in  such  entries,  but  may  be  repelled  by  contrary  proof.     Id.  §  257. 

If  a  justice,  after  having  rendered  judgment  in  any  cause,  shall  die,  become  insane,  remove  out 
of  the  state,  abscond,  or  otherwise  vacate  his  office,  before  issuing  execution,  debt  may  be  main- 
tained on  the  judgment,  in  which  action  the  original  docket  of  such  judgment,  kept  by  such 
justice,  is  declared  presumptive  evidence  of  the  facts  therein  stated,  but  shall  be  liable  to  be 
repelled  by  contrary  proof.     2  R.  S.  272,  §  265. 

5.  Secondary  eoidemce. — "  If  in  any  action  upon  the  judgment  of  a  justice,  it  be  established 
that  the  docket  of  a  [pie  ?]  justice  has  been  lost  or  destroyed,  or  that  it  cannot  be  produced  after 
reasonable  efforts  to  obtain  the  same,  other  proof  of  the  fact  of  a  judgment  having  been  ren- 
dered may  be  given,  and  may  be  repelled  as  other  facts."  2  R.  S.  272,  §  267.  The  revisors  re- 
ported this  as  above,  except  that  the  words  "  other  proof "  were  substituted  by  the  legislature  for 
"pwrol proof,"  which  latter  were  in  the  original;  and  they  remark,  that  the  section  "seems  neces- 
sary to  provide  for  cases  of  not  unfrequent  occurrence."  3  Reviser's  Rep.  ch.  2,  part  3,  pp.  83, 
84,  §  263,  and  note.  Surely,  however,  if  legislation  on  the  subject  was  in  any  sense  "neces- 
sary," it  should  not  have  been  circumscribed  to  an  "action  upon  ffie  judgment,"  but  should  have 
been  general ;  for  hundreds  of  instances  may  be  supposed  where  the  parties  not  only,  but  officers 
connected  with  proceedings  of  justices,  as  well  as  third  persons,  and  the  pubhc,  have  a  much 
deeper  interest  in  proving  them,  than  any  individual  can  have  in  the  solitary  case  contemplated 
by  the  above  provision ;  instances  too,  in  which  the  docket  is  equally  likely  to  be  lost,  dpstroyed, 
or  otherwise  incapable  of  being  produced. 

It  is  not  to  be  supposed,  however,  that  this  provision  was  designed  so  to  operate  as  to  exclude 
secondary  evidence  where  it  was  proper  before ;  for,  as  we  have  seen  (ante,  note '3  7  6),  even  records 
of  the  most  solemn  kind  may,  when  lost,  destroyed,  Ac,  be  proved  by  inferior  evidence.  In 
Vermont,  where  a  justice  of  the  peace  has  died  without  making  any  formal  record,  his  minutes 
of  a  judgment  made  on  the  writ,  if  they  show  a  judgment  rendered,  and  the  ampunt,  are  receiv- 
able as  evidence  of  the  judgment.  Story  v.  Kimball,  6  Verm.  Rep.  541.  If  the  higher  evidence 
in  such  cases  is  beyond  the  reach  of  a  party,  the  next  best  evidence  is  to  be  resorted  to.  See 
Baldwin  v.  Prouty,  13  John.  Rep.  430 ;  and  see  our  note  cited  above ;  also,  Posson  v.  Brown, 
11  John.  Rep.  166 ;  and  per  Holroyd,  J.,  in  Dyson  v.  Wood,  3  Barn.  &,  Cress.  449.  As  to  what 
presumption  was  indulged  in  respect  to  the  fact  of  the  justice's  keeping  a  docket,  previous  to  tlie 
statute  requiring  him  to  do  so,  see  Maynard  v.  Thompson,  8  Wend.  393,  395,  396.  Doubtless, 
now,  the  presumption  in  all  cases  would  be  strong  that  he  had  kept  one,  as  evejcy  officer  is  pre- 
sumed to  have  obeyed  the  law.  See  ante,  note  177,  and  per  Littledale,  J.,  in  Dyson  v.  Wood, 
supra.  And  independent  of  any  statute,  the  material  parts  are  presumed  to  rest  in  writing  in 
some  form.     See  ante,  note  338,  and  the  cases  there  cited  ;•  also,  Posson  v.  Brown,  supra. 

Even  where  no  foundation  is  laid  for  .secondary  proof,  a  justice's  proceedings  may  be  proved  by 
the  verbal  statement  of  the  justice,  unsworn,  if  it  be  not  objected  to  (Lawrence  v,  Houghton,  6 
John.  Rep.  129;  Blanchard  v.  Richly,  7  Id.  198,  199);  or  by  a  mere  unauthenticated  certificate. 
Kellogg  V.  Mauney,  2  Id.  378.  And  we  have  seen  {mpra}  that  where  the  proof  is  offered  to  the 
same  justice  before  whom  the  proceedings  sought  to  be  shown  were  had,  his  docket,  or  a  trans- 
cript certified  by  him,  may  be  received  as  primary  evidence. 

But  where  the  proof  is  ofiered  before  another  justice,  it  is  otherwise.  There,  the  docket,  or  a 
transcript  certified  by  him,  would  not,  per  se,  be  receivable  as  primary  evidence ;  though  an  ex- 
amined and  sworn  copy  perhaps  might.  See  supra,  pi.  4.  And,  where  a  certificate  of  a  justice's 
proceedings,  authenticated  only  by  proof  of  his  handwriting,  was  received,  though  duly  objected 
to,  the  Supreme  Court  held  the  objection  well  taken,  and  reversed  the  judgment  on  that  ground. 
M'Carty  v.  Sherman,  3  John.  Rep.  429.    So,  where  the  justice  was  permitted  to  testify  verbskUy 
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to  his  proceedings,  objection  being  taken.  White  v.  Hawn,  5  Id.  351.  For,  anterior  to  the 
statute  we  are  considering,  and  when  no  express  legislative  direction  existed  requiring  justices  to 
keep  a  docket,  the  material  parts,  as  we  have  above  suggested,  were  presumed  to  exist  in  writ- 
ing, and  were  to  be  produced  when  attainable ;  parol  evidence  could  not  be  received  till  the 
higher  evidence  was  shown  beyond  the  party's  reach.  Posson  v.  Brown,  11  Id.  166;  Dygert  v. 
CopernoU,  13  Id.  210.     See  BrintnaU  v.  Foster,  1  Wend.  103,  104,  105. 

It  may  not  be  amiss,  before  concluding  our  remarks  upon  the  proof  of  justices'  judgments  in 
New  York,  to  notice  in  a  general  way  the  effect  of  certain  of  the  above-mentioned  modes  of 
proof 

The  transcript  spoken  of  supra  (pi.  2,  §  246),  when  properly  authenticated,  would  seem,  as  a 
general  rule,  to  be  conclusive,  and  not  open  to  contradiction  by  parol  evidence.  The  revisers 
proposed  the  section  with  an  addition,  declaring  the  facts  stated  in  the  traascript  liable  to  "be 
repelled  by  contrary  proof."  Revisers'  Eep.,  supplement  to  ch.  2,  part  3.  But  this  was  omitted 
by  the  legislature  in  its  enaction ;  and  under  a  former  provision,  not  materially  different  in  this 
respect  from  the  present,  it  was  held,  that  the  certificate  of  a  justice's  proceedings  could  not  be 
assailed  by  parol  evidence.  McLean  v.  Hugarin,  13  John.  Rep.  184 ;  BrintnaU  v.  Poster, "!  Wend. 
104,  105.  See  1  R.  L.  (W.  &  V.)  398,  §  21.  Yet  as  to  a  transcript  under  the  act  of  1824,  ses- 
sion 47,  p.  292,  §  29,  which  is  similar  in  its  phraseology  to  the  provisions  above  adverted  to,  the 
Supreme  Court  have  said,  that  as  in  favor  of  the  justice  and  plaintiff  in  the  suit,  when  sued  for 
property  taken  under  execution,  the  certificate  of  the  justice  would  be  only  prima  facie  evidence. 
Maynard  v.  Thompson,  8  Wend.  393,  395.  The  certificate  in  this  case  was  given  after  the  jus- 
tice's term  of  office  had  expired. 

The  effect  of  the  docket,  when  used  as  evidence,  has  been  before  adverted  to  under  a  previous 
head.  Although  not  technically  a  record,  it  has  been  elevated  by  the  Supreme  Court  to  the 
dignity  of  a  specialty,  and  is  not  liable  to  be  contradicted  by  parol  proof.  Brintnall  v.  Foster,  1 
Wend.  103 ;  Pease  v.  Howard,  14  John.  Rep.  480.  See  ante,  note  267.  As  to  parol  evidence  in 
explanation  of  it,  and  by  way  of  supplying  omissions  in  it,  see  Dygert  v.  CopernoU,  13  John. 
Eep.  210;  Jennings  v.  Carter,  2  Wend.  446,  451,  452.  See  also  ante,  note  313.  Parol  evidence, 
by  the  justice,  to  show  that  a  variance  between  the  judgment  and  execution  happened  by  mis- 
take, is  admissible.    Borland  v.  Stewart,  4  Wend.  568. 

The  docket,  moreover,  is  in  certain  cases  declared  liable  to  be  repelled  by  contrary  proof;  e.  g. 
where  the  docket  has  been  deposited  by  the  justice  pursuant  to  2  R.  S.  270,  §§  252,  253,  et  seq., 
with  the  town  clerk.    See  supra,  pi.  4. 

Whether  the  time  when  the  entries  of  the  justice  were  made  on  the  docket,  might  not  possi- 
bly have  some  weight  in  determining  the  credit  to  be  awarded  either  the  docket  or  a  transcript, 
remains  unadjudicated.  The  legislature  doubtless  contemplated  that  the  entries  would  be  made 
at  or  about  the  time  when  the  fact  noted  transpired,  so  that  the  docket  should  be  a  sort  of  diary 
of  the  proceedings  in  the  cause.  They  indeed  direct  expressly  in  respect  to  certain  judgments, 
that  they  shaU  be  rendered  forthwith  and  entered  in  the  docket,  and  certain  other  judgments  are 
to  be  rendered  and  entered  in  the  docket  within  four  days.  2  R.  S.  247,  §  124.  We  have 
seen  that  the  entries  must  be  official ;  we  have  seen,  too,  that  a  justice  may  make  out  a  tran- 
script after  he  has  gone  out  of  office,  and  use  it,  as,  at  least,  prima  facie  evidence  even  in  his 
own  favor.  Can  he  make  an  entry  in  his  docket,  after  that  time,  of  a  fact  occurring  before, 
which  shall  affect  the  parties  or  others  as  evidence  ?  In  Maine,  it  has  been  said  that  a  justice  of 
the  peace  does  not  axA  judicially  in  making  up  and  completing  his  record;  that  in  doing  this  he 
performs  himself  what  other  courts  do  by  the  agency  of  their  clerks ;  that  it  is  a  more  ministe- 
rial act ;  and  hence,  he  could  make  up  his  record  when  not  in  commission.  Baker  v.  Page,  2 
Fairf  Rep.  377.  The  decision  of  the  justice  in  this  case  took  place  1st  August,  1829;  he  had 
made  all  the  requisite  entries  on  his  docket  previous  to  the  judgment,  aod  (for  aught  that  ap- 
peared) at  the  proper  time ;  but  he  did  not  complete  his  record  till  "  prior  to  June,  1832."  Yet 
the  court  seem  to  have  regarded  it  as  good  evidence ;  conceding  that,  at  the  latter  date,  he  was 
incapable  of  acting  as  a  justice.  Id.  378,  380,  381.  As  to  entries  made  without  the  authority 
of  law,  or  when  the  person  making  them  had  no  power  for  so  doing,  see  Talbot  v.  Davis,  2 
Marsh.  Ken.  Rep.  606,  607. 

In  actions  where  the  justice's  proceedings  are  sought  to  be  proved,  it  frequently  becomes  a 
question,  in  what  mode  the  party  who  seeks  to  avaU  himself  of  them,  is  bound  to  show  the 
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official  character  of  the  person  hefore  whom  they  were  had,  when  that  is  not  shown  by  the  cer- 
tificate of  the  county  clerk.  The  doctrine  on  this  subject  will  be  seen  by  reference  to  previous 
observations  made  in  regard  to  proving  official  character  generally.  Ante,  notes  112,  113;  Note 
86.    Several  cases  worthy  of  examination,  will  also  be  found  an{e,  note  293. 

Where  an  action  was  on  a  justice's  judgment,  and  the  person  before  whom  it  was  said  to  have 
been  rendered,  came  forward  and  stated  without  oath,  that  the  record  produced  in  court  was  the 
original  record  of  the  judgment  recovered  before  him,  the  amount  of  which  had  never  been  paid 
to  him  J  no  objection  being  made  to  the  mode  of  proof,  the  Supreme  Court  regarded  the  evidence 
as  prima  facie  sufficient  to  show  the  authority  of  the  justice  to  render  the  judgment.  Reed  v. 
Gillett,  12  John.  Rep.  296. 

For  reasons  already  suggested,  we  must  be  allowed  to  refer  very  generally  to  the  cases  in 
regard  to  the  mode  of  proving  a  justice's  proceedings  in  other  states.  It  is  proper  to  premise, 
however,  that  we  take  the  rule  noted  supra,  to  be  almost  universal,  that  these  proceedings,  or 
the  material  parts  of  tbem  at  least,  are,  in  the  first  instance,  presumed  to  exist  in  writing  in 
some  form  or  other ;  and  therefore,  that  they  cannot  be  shown  by  parol,  until  the  absence  of  the 
higher  and  better  evidence  shall  have  been  satisfactorily  accounted  for.  See  ante,  note  293,  and 
the  cases  there  cited. 

"We  had  occasion  to  notice  some  of  the  Pennsylvania  cases,  in  the  course  of  our  observations 
upon  the  mode  of  proving  justices'  judgments  in  New  York.  It  has  been  seen  by  those  cases, 
that  a  sworn  copy  of  the  entries  in  a  justice's  docket,  is  there  admissible,  and  is  entitled  to  the 
same  credit  as  the  orignal.  Welsh  v.  Crawford,  14  Serg.  &  Rawle,  440.  The  transcript  of  the 
docket,  however,  not  authenticated  by  any  seal,  is  not  evidence.  Wolverton  v.  The  Common- 
wealth, 1  Serg.  &  Rawle,  213.  See  Keck  v.  Appleback,  1  Pennsylv.  Rep.  465.  As  to  what  the 
justice  is  required  by  statute  to  enter  on  his  docket,  see  Whart.  Dig.  (2d  ed.)  p.  413  h. 

In  Alabama,  if  the  proceedings  are  lost,  they  may  be  proved  by  inferior  evidence ;  e.  g.,  the 
declaration  being  lost,  a  copy  is  admissible.  Tubb  v.  Madding,  1  Alab.  Rep.  129.  The  original 
papers  may  be  used,  but  it  is  said  the  justice  is  not  bound  to  produce  them.  Sworn  copies  are 
admissible,  it  seems,  as  primary  evidence.  Id.  130.  The  proceedings  of  justices  in  that  state, 
save  for  forcible  entry,  are  not  strictly  and  technically  records.  Gayle  v.  Turner,  1  Alab.  Rep. 
204,  205. 

In  Connecticut,  a  justice's  court  is  a  court  of  record,  and  a  party  cannot  be  allowed  to  contra- 
dict what  is  expressly  affirmed  in  the  record.  Holcomb  v.  Cornish,  8  Conn.  Rep.  315.  This  is 
so,  as  it  would  seem,  even  with  respect  to  a  jurisdictional  fact.  See  Id.,  iu  connection  with 
AJdrich  v.  Kinney,  4  Conn.  Rep.  380,  stated  ante,  note  365.  The  above  case  of  Holcomb  v. 
Cornish,  was  an  action  against  a  justice  of  assault  and  battery  and  false  imprisonment,  for  acts 
done  under  a  conviction  of  the  plaintiff  of  profane  cursing  and  swearing  in  the  defendant's 
presence ;  and  the  record  of  conviction  appears  to  have  been  held  conclusive  in  the  justice's 
favor  on  aU  points  made  out  by  it. 

In  Kentucky,  it  seems,  justices  are,  by  statute,  to  deUver  out  attested  copies  of  their  proceed- 
ings or  records ;  and  the  ordinary  principle  that  a  copy,  given  out  by  an  officer  intrusted  for 
that  purpose,  is  evidence,  without  further  proof,  has  been  recognized  as  applicable  to  them.  But 
the  statute  only  extends  to  "records  of  justices  acting  in  their  individual  characters.  Hence,  a 
copy  of  a  record  of  trial  by  two  justices  constituting  an  examining  court,  certified  as  a  copy  by 
one  of  the  justices,  without  proof  of  its  being  an  examined  copy,  is  not  receivable.  Geohegan  v. 
Eekles,  4  Bibb,  5,  6,  1. 

In  Ohio,  a  justice's  court  is  a  court  of  record.  Adair's  Adm'r  v.  Roger's  Adm'r,  1  Wright's 
Rep.  428.  He  is  required  to  keep  a  docket;  and  a  transcript  from  it,  duly  certified,  is  admissi- 
ble as  primary  evidence  of  unimpeachable  verity.  Id.  429  ;  Peney  v.  Gilliland,  Id,  38.  It  has  been 
held  there,  that  parol  evidence  of  a  former  recovery  before  a  justice  cannot  be  received,  even,  it 
seems,  where  the  docket  is  shown  to  be  lost  or  mislaid.  Inman  v.  Jenkins,  3  Hamm.  211.  The 
court  appear  to  have  gone  upon  the  ground  that  some  higher  grade  of  evidence  existed  which 
should  have  been  produced.  Id.  They  have  a  statute  in  that  state  (somewhat  similar  to  one 
which  existed  in  New  York,  adverted  to  supra)  requiring  a  justice,  when  his  office  becomes 
vacant,  to  certify  his  docket  and  deUver  it  to  his  successor  (in  New  York  it  is  to  be  dehvered  to 
the  town  clerk) ;  this  is  viewed  as  directory,  and  if  the  justice  neglects  to  certify  and  deliver  over 


398  Prooj  of  Proceedings' in  Inferior  Courts.  [CH.  V. 

terminer,  the  minute-book  kept  by  the  clerk  of  the  peace  is  not  evidence 
of  a  conviction-  or  acquittal.  The  caption  is  a  necessary  part  of  the 
record,  and  the  record  itself,  or  an  examined  copy,  is  the  only  legitimate 
evidence  to  prove  it.(l) 

Minutes  at  quarter  sessions. 

A  minute-book  in  which  entries  of  proceedings  at  a  court  of  quarter 
sessions  are  made,  and  from  which  book  the  roll  containing  the  record  of 
such  proceedings  is  subsequently  made  up,  is  not  itself  a  record,  so  as  to 
be  admissible  in  evidence  as  such  ;(2)  nor  is  such  a  minute-book  evidence 
of  the  finding  of  a  bill  of  indictment,  though  no  record  in  fact  be  drawn 
up.(3)  But  where  the  book  containing  the  proceedings  at  sessions  was 
proved  to  be  the  original  sessions  book,  regularly  made  up  by  the  clerk 
of  the  peace,  headed  with  an  entry  as  to  the  style  and  date  of  the  sessions, 


his  docket,  it  is  nevertheless  admissible  as  evidence  in  the  same  way  as  before  the  statute. 
Pool  V.  M'Cullum,  1  Wright's  Rep.  432,  433,  434. 

As  to  the  proof  of  a  justice's  judgment,  &c.,  in  Vermont  and  Tennessee,  see  Story  v.  Kimball, 
6  Verm.  Eep.  641,  stated  m^ra,  pi.  5  ;  Davis  v.  Bryan,  1  Terg.  88,  90 ;  Jones  v.  "Walker,  5 
Terg.  431. 

In  North  Carolina,  justices'  courts  are  not  courts  of  record,  and  whenever  the  judgments  of 
these  courts  come  in  question,  they  may  be  impeached  for  lack  of  jurisdiction,  notwithstanding, 
as  it  seema,  any  statements  in  the  proceedings.  Hamilton  v.  Wright,  4  Hawks'  Rep.  283. 
"  Such  judgment  (a  justice's)  is  the  judgment  of  a  court  not  of  record ;  therefore  cannot  be 
established  as  a  record,  but  is  to  be  e.stablished  as  a  public  writing,  not  of  record,  by  parol  evi- 
dence. Parol  evidence  may  be  met  by  parol  evidence  of  course,  when  the  judgment  was  proved, 
as  in  this  case,  parol  evidence  might  be  received  to  show  that  the  judgment,  although  proved, 
was  confessed  without  the  limits  of  the  county.''  Id.  per  HaU,  J.,  at  p.  286.  "  The  justice's 
judgment  not  proving  itself,  must,  therefore,  be  supported  by  proofs,  and,  therefore,  may  be 
shown  to  be  different  from  what,  upon  its  face,  it  purports  to  be ;  it  may  be  shown  to  be  a  per- 
fect nullity."  Id.  per  Henderson,  J.,  at  p.  291.  "It  is  impossible  to  apply  the  rales  of  evidence, 
established  in  relation  to  the  authentication  of  records  of  courts  of  justice,  to  the  proceedings 
before  magistrates.  They  cannot  be  decided  by  inspection  ;  they  have  no  seals ;  they  keep  no 
copies  of  their  proceedings ;  and  the  knowledge  of  their  official  existence  is  necessarily  confined 
to  the  county  of  their  residence.  No  provision  is  made  by  law  for  the  authentication  of  their 
judgment,  except  in  one  instance ;  and  in  the  absence  of  such  legislative  provision,  the  inquiry 
must  continue  to  be  conducted,  as  it  heretofore  has  been,  by  proof  of  the  justice's  handwriting, 
either  by  himself  or  others,  and  by  proof  that  the  judgment  was  given  by  him,  then  a  justice, 
within  the  limits  of  his  jurisdiction.  Id.  per  Taylor,  C.  J.,  at  p.  285.  You  cannot  ask  the  jus- 
tice what  is  meant  by  his  entry  of  a  judgment ;  it  must  speak  for  itself  as  it  stands.  But  if  the 
entry  imports  a  judgment,  it  is  proper  to  prove  that  the  merits  were  gone  into,  by  the  justice  or 
any  other  person  who  knows  the  fact,  provided  the  testimony  be  consistent  with  the  judgment. 
Ferrell  V.  Underwood,  2  Dev.  Ill,  114.  See  anfe,  note  313,  as  to  explaining  or  contradicting 
these  and  similar  entries. 

(1)  R.  V.  Smith,  «i  swpm.  And  see  E.  v.  Bellamy,  Ry.  &M.  Ill ;  R.  v.  Thring,  5  C.  &  P.  607; 
Porter  v.  Cooper,  6  Id.  354 ;  R.  v.  Ward,  Id,  366. 

(2)  R.  V.  Bellamy,  Ry.  &  M.  171.  See  R.  v.  Ward,  6  C.  &  P.  366,  as  to  proof  of  an  allegation 
that  au  appeal  came  on  to  be  heard. 

(3)  R.  V.  Smith,  8  B.  &  C.  341.  See,  also,  Porter  v.  Cooper,  6  C.  &  P.  354,  as  to  the  proof  of  an 
indictment  found  by  a  grand  jury  at  Quarter  Sessions.  Dawson  v.  Gregory,  14  L.  J.  (N.  S.)  Q.  B. 
286 ;  S.  C,  9  Jur.  688,  as  to  proof  of  judgment  in  a  court  baron,  from  entry  in  steward's  note- 
books. 
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in  the  form  of  a  caption  (tliough  made  up  from  minutes  of  tlie  clerk  taken 
in  court,  on  paper,  not  parchment),  and  kept  as  the  only  record  of  the 
court,  the  Court  of  Queen's  Bench  decided,  that  it  had  been  properly  ad- 
mitted in  evidence  as  the  record  of  the  Court  of  Quarter  Sessions,  to  prove 
an  order  of  the  sessions  on  an  appeal  against  an  order  of  removal.(l) 

Ecclesiastical  sentences. 

For  the  proof  of  proceedings  in  ecclesiastical  courts,  it  has  been  held 
that  the  minute-book  of  the  Ecclesiastical  Court  is  sufficient  evidence  of  a 
decree  for  alimony  pronounced  in  that  court,  without  the  production  of  a 
decree  drawn  up  in  form  ;  it  appearing  that,  in  practice,  nothing  more  is 
done  with  the  minutes,  unless  where  alimony  is  not  paid.(2)  The  practice 
of  the  Ecclesiastical  Court  is  a  matter  to  be  proved  by  evidence,  and  to  be 
left  to  a  jury. (3) 

In  order  to  let  in  the  judgment,  the  libel,  an.swer  and  defensive  allega- 
tions must  also  be  produced. (4)  A  sentence  in  the  Adriiiralty  Court  may 
be  admitted  in  evidence,  upon  the  libel  and  answer  produced ;  so  may  a 
judgment  in  a  court  baron  or  other  inferior  court,  upon  productiou  of  the 
proceedings  on  which  the  judgment  was  given.(5) 

Insolvent  court. 

By  a  provision  in  the  present  Insolvent  Act  (1  &  2  Vict.  c.  110,  §  105), 
certified  copies  of  the  proceedings  of  the  Insolvent  Act,  purporting  to  be 
signed  by  the  officer  in  whose  custody  the  same  shall  be,  and  to  be  sealed 
with  the  seal  of  the  court,  are  made  admissible  in  all  courts.(6)     But,  it 


(1)  R.  V.  Teoveley,  8  A.  &  B.  806. 

(2)  Houliston  v.  Smith,  2  C.  &  P.  25  ;  R.  v.  Hains,  ui  swpra. 

(3)  Beaurain  v.  Scott,  3  Camp.  388. 

(4)  Leake  v.  Westmeath  (Marq.),  2  Mo.  &  E.  394 ;  Stedman  v.  Gooch,  1  Esp.  6,  8,  contra. 
Note  407. — In  Gardere  v.  The  Columbia  Insurance  Company  (7  Johns.  Rep.  514),  in  an  action 

on  a  policy  of  insurance,  the  plaintiff,  for  the  purpose  of  proving  the  fact  that  certain  sugar  in- 
sured had  been  condemned  by  the  Vice-Admiralty  Court  at  Antigua,  produced  a  copy  of  the  de- 
cree duly  authenticated.  It  was  contended  that  all  the  proceedings  previous  to  the  decree  ought 
to  be  shown ;  but  the  court  held  otherwise,  saying,  that  if  there  was  a  doubt  as  to  the  sentence, 
by  omissions  or  ambiguity  appearing  on  the  face  of  the  record,  it  might  be  proper  to  require  such 
proof.  This  could  not  exist  here.  The  decree  read  in  evidence  explicitly  states  the  fact  material 
to  be  proved  by  the  plaintiff.  Id.  519.  See,  also,  Marshall  v.  The  Union  In.  Co.,  2  Wash.  C.  C. 
Rep.  452 ;  Hourquebie  v.  Girard,  Id.  213.  The  above  cases  show  that  the  question,  as  to  what 
portion  of  the  proceedings  should  be  produced,  will  depend  materially  upon  the  particular  facts 
sought  to  be  proved.     On  this  subject,  see  ante,  note  371. 

As  to  the  necessity  of  proving  the  proceedings  in  admiralty,  anterior  to  the  sentence  of  con- 
demnation, where  title  is  sought  to  be  established  under  the  latter,  see  La  Nereyda,  8  Wheat.  108, 
168,  169,  per  Story,  J. 

(5)  Com.  Dig.  tit.  Evidence,  C,  1,  p.  94. 

(6)  See  Andrew  v.  Pledger,  1  M.  &  M.  508 ;  Delafield  v.  Freeman,  6  Bing.  294,  as  to  similar 
provisions  in  the  former  act,  7  Geo.  IV,  c.  57,  §§  19  and  76. 
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seems,  this  provision  does  not  take  away  the  right  of  producing  in  evi- 
dence the  original  proceedings.(l) 

By  a  previous  enactment  in  the  same  statute  (§  46),  a  copy  of  any  vest- 
ing order,  or  of  any  appointment  of  assignees,  "  such  copy  being  made 
upon  parchment,  and  purporting  to  have  the  certificate  of  the  provisional 
assignee  of  the  said  court,  or  of  his  deputy  appointed  for  that  purpose,  in- 
dorsed thereon,  and  to  be  sealed  with  the  seal  of  the  said  court,"  shall  be 
received  as  sulBcient  evidence  of  such  order  and  appointment.  It  has 
been  held,  however,  that  under  the  provisions  of  the  105th  section, (2)  a 
copy  of  the  appointment  of  an  assignee,  made  upon  paper,  and  sealed  with 
the  seal  of  the  court,  is  sufficient; (3)  and  that  if  a  copy  purports  to  be 
signed  by  a  deputy  of  the  provisional  assignee,  it  need  not  appear  on  the 
face  of  it,  nor  be  otherwise  expressly  proved,  that  the  party  signing  is  a 
deputy  appointed  for  that  purpose.('±) 

Award. 

To  prove  an  award,  where  the  parties  have  submitted  to  a  reference,  it 
is  necessary  to  prove  both  the  submission  and  the  execution  of  the  award. 
And,  in  general,  whether  the  validity  of  the  award  comes  in  question 
directly  or  only  incidentally,  the  submission  of  all  the  parties  should  be 
regularly  proved,(5)  even  although  the  submission  has  been  made  a  rule 
of  court,  pursuant  to  its  terms.(6)  If  the  reference  has  been  in  an  action 
by  rule  of  court,  or  judge's  order,(7)  the  production  of  the  rule  or  order 
of  reference,  together  with  the  award,  will  be  prima  facie  sufficient,  with- 
out producing  the  record  in  the  original  action  to  show  what  specific  mat- 
ters were  referred.(8) 


(1)  See  Northam  v.  Latouche,  4  C.  &  P.  140. 

(2)  Supra,  p.  399. 

(3)  Hounsfleld  v.  Drury,  11  A.  &  E.  98. 

(4)  Jackson  v.  Thompson,  2  Q.  B.  887.  See,  as  to  the  proof  of  proceedings  in  obtaining 
protection  orders,  1  &  8  Vict.  c.  96,  §  37 ;  10  &  11  Vict.  c.  102,  §§  4,  6;  as  to  proceedings  in 
bankruptcy,  2  &  3  Wm.  IV,  c.  114,  §  9 ;  5  &  6  Vict.  o.  122,  §§  37,  38,  42 ;  as  to  proceedings  in 
the  county  courts,  9  &  10  Vict.  o.  95,  §  111. 

It  is  not  necessary,  in  order  to  let  in  a  copy  of  an  assignment  from  the  provisional  assignee,  to 
prove  the  filing  of  the  petition  or  the  appointment  of  the  assignee.  Doe  d.  Hemming  v.  "WiUetts, 
7  0.  B.  709. 

In  actions  brouglit  by  receivers  of  insolvent  corporations,  the  plaintiff  must  aver  and  prove  the 
facts  required  by  statute,  in  order  to  vest  him  with  the  title  to  the  property  and  effects  of  the 
corporation;  he  must  show  his  appointment  as  receiver.  GiUet  v.  Fairchild,  4  Denio,  80.  The 
appointment  having  been  made  in  the  manner  directed  by  law,  the  receiver  acquii-os  the  rights 
of  property  that  belonged  to  the  corporation.  G-illet  v.  Phillips  3  Keruan  R.  114  ;  White  v. 
Lord,  7  Barb.  204 ;  6  Id.  542 ;  Bangs,  Receiver  v.  M'Intosh,  23  Barb.  591. 

(5)  Antram  v.  Ohace,  15  Bast,  209  ;  Ferrer  v.  Oven,  7  B.  &  0. 427 ;  Brazier  v.  Jones,  8  Id.  124. 

(6)  Berney  v.  Read,  7  Q.  B.  79. 

(7)  Under  3  &  4  Wm.  IV,  c.  42,  §  39. 

(8)  Gisborne  v.  Hart,  5  M.  &  W.  50 ;  Dresser  v.  Stansfield,  14  Id.  828. 

Note  408. — "An  award  of  arbitrators  decides  the  rights  of  the  parties  as  effectually  as  a  judg- 
ment at  law  or  a  decree  in  chancery,  and  is  as  binding,  until  regularly  set  aside,  or  its  validity 
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questioned  in  a  proper  manner.  When  not  made  under  a  rule  of  coijrt,  it  may  be  annulled  by  a 
decree  in  clianoery,  on  a  bUl  showing  corrupt  practices  of  the  arbitrators  or  parties,  or  the  mis- 
take of  the  former,  or  any  accident  or  proper  ground  for  a  new  trial  attending  the  case  of  the 
losing  party.  But  he  can  never  overleap  it,  treating  it  as  void,  and  litigate  his  right  anew,  by 
commencing  an  action  as  if  it  had  not  been  made,  and  in  a  collateral  manner  attack  its  validity." 
Per  Our.  Bulkley  v.  Stewart,  1  Day's  Rep.  130,  132,  133.  "  That  at  common  law,  the  award  of 
arbitrators,  regularly  made,  and  in  relation  to  a  matter  which  might  be  submitted,  is  conclusive 
between  the  parties  in  a  contest  involving  the  same  matter,  is  a  proposition  too  well  settled  to 
need  illustration  by  the  citation  of  authorities."  Shaokleford  v.  Purket,  2  Marsh.  Ken.  Eep.  434, 
per  Owsley,  J.  Awards  "  are  conclusive  as  the  judgment  of  a  court.  Choosing  arbitrators  and 
they  acting  within  the  pale  of  their  authority,  the  award  becomes  the  act  of  the  parties,  and  they 
are  estopped  by  it."    Per  Peck,  J.,  Dougherty  v.  M'Whorter,  7  Yerg.  239,  258. 

The  above  dooirine  prevails  almost  universally.  Cox  v.  Jagger,  2  Cowen's  Rep  652 ;  Park  v. 
Halsey,  2  Root's  Rep.  100;  Bunnel  v.  Pinto,  2  Conn.  Rep.  431;  Curley  v.  Dean,  4  Id.  259! 
Watson  on  Arb.  and  Awards,  145 ;  Nos.  31  and  32  Law  Lib.  Philadel. ;  Christian  v.  Scott,  1 
Alab.  Rep.  354.  Hence,  an  action  cannot  be  sustained  to  recover  money  paid  under  an  award, 
on  the  ground  of  its  having  been  obtained  fradulently  or  on  false  testimony.  Bulkley  v.  Stewart, 
1  Day's  Rep.  130.  Nor  can  a  defendant,  when  a  suit  is  brought  to  enforce  the  award,  set  up 
anything  as  a  defence  which  was  a  proper  answer  to  the  plaintiff's  claim  before  the  arbitrators. 
If  such  matter  of  defence  exists,  it  should  be  urged  upon  the  hearing  before  the  arbitrators ;  and 
their  award,  whether  right  or  wrong,  is  conclusive,  so  long  as  they  keep  within  the  scope  of  the 
submission.    Waite  v.  Barry,  12  Wend.  377. 

An  award  extinguishes  the  original  demand,  and  is  a  bar  to  any  action  upon  such  demand_ 
Curley  V.  Dean,  4  Conn.  Rep.  259;  Tevis'  Bx'r  v.  Tevis' Ex'r,  4  Monroe,  46,  47 ;  Evans  v. 
M'Kinsey,  Litt.  Sel.  262,  263  ;  Armstrong  v.  Masten,  11  John.  Rep.  189 ;  Badey  v.  Leohmere,  1 
Esp.  Rep.  377.  But  see  Kingston  v.  Phelps,  Peake's  N.  P.  C.  227 ;  Gannon  v.  Anderson,  2  BaU. 
Rep.  346 ;  Judd  v.  Wilson,  6  Verm.  Rep.  185.  This  is  so,  even  where  the  award  is  made  pur- 
suant to  a  parol  submission.  Solomon  v.  Jessiman,  1  N.  H.  Rep.  68  ;  Lodgson  v.  Roberts'  Ex'rs, 
3  Monroe,  255,  256,  257  ;  Wells  v.  Lain,  15  Wend.  99 ;  Armstrong  v.  Hasten,  11  John.  Rep. 
189,  190,  191;  Gannon  v.  Anderson,  supra.  See  Homes  v.  Aery,  12  Mass.  Rep.  134.  And  in 
New  York,  a  parol  submission  of  a  cause  depending  in  court,  though  no  award  has  been  made, 
will  be  a  bar  to  the  further  continuance  of  the  suit,  notwithstanding  the  existence  of  a  rule  of 
such  court  avoiding  all  agreements  between  parties  in  respect  to  the  proceedings  in  a  cause 
unless  reduced  to  writing;  and  notwithstanding  also  the  provisions  of  2  R.  S.  541,  §  1,  requiring 
certain  submissions  to  be  in  writing.  Wells  v.  Lain,  15  Wend.  99.  See  Camp  v.  Root,  18  John. 
Rep.  23 ;  Ex  parte  Wright,  6  Cowen's  Eep.  399 ;  Larkiu  v.  Eobbins,  2  Wend.  505 ;  Towns  v_ 
Wilcox,  12  Id.  504.  Chancellor  Walworth  seems  to  have  entertained  the  opinion,  that  the  section 
of  the  Revised  Statutes  above  alluded  to  rendered  parol  submissions  invalid.  See  Bloomer  v. 
Sherman,  5  Paige's  Rep.  575,  578;  also  Wells  v.  Lam,  15  Wend.  103.  But  this,  as  WiU  be  seen, 
was  denied  by  the  Court  of  Errors,  in  Wells  v.  Lain.  To  the  rule,  however,  allowing  parol  sub- 
missions, it  is  said  there  are  exceptions ;  as  for  example,  where  by  law  the  matter  in  contest  is 
not  arbitrable ;  or  where,  from  the  subject  of  arbitration,  a  writing  is  necessary  to  pass  the  right 
to  the  thing  in  demand,  or  destroy  the  demand :  in  such  cases  the  submission  and  award,  to  be 
availing  as  a  bar,  must  be  in  writing.  Lodgson  v.  Roberts'  Ex'rs,  3  Monroe,  255,  256,  257  ; 
Evans  v.  M'Kinsey,  Litt.  Sel.  Cas.  262,  264.  A  parol  submission  and  award,  on  a  sealed  prom- 
issory mote,  has  been  held  no  bar  to  an  action  upon  it ;  for  where  the  matter  in  contest  arises  on 
a  deed,  the  submission  must  be  by  deed.  Lodgson  v.  Roberts'  Ex'rs,  supra.  See  Kyd  on  Awards, 
54,  55,  and  the  authorities  there  cited.  See  as  to  parol  submissions  respecting  lands,  post,  in  this 
note. 

All  the  cases,  however,  as  to  the  conclusiveness  of  awards  as  evidence,  must  be  understood  with 
.  the  qualification  that  the  award  is  a  valid  and  binding  one  (Tevis'  Ex'r  v.  Tevis'  Bx'r,  4  Monroe, 
46,  47) ;  in  other  words,  the  arbitrators  must  have  had  jurisdiction.  These  questions  in  respect 
to  the  validity  of  awards,  have  generally  arisen  in  actions  upon  the  award  or  the  bond  of  sub. 
mission,  as  to  which  see  post,  of  the  text,  and  the  notes  connected  with  that  head.  A  few  illus- 
trations, drawn  from  cases  of  that  Mnd  and  others,  will  be  introduced. 

The  arbitrators  acquire  theh  jurisdiction  or  power  of  deciding  from  the  agreement  to  submit, 
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and  the  authority  conferred  by  the  submission  must  be  observed  (Jaolsson  v  Hunt,  6  John.  Rep. 
14);  it  is  that  which  gives  jurisdiction.  Harrington  v.  Eich,  6  Term.  Rep.  666,  612.  If  the 
award  be  upon  something  not  included  in  the  submission,  it  is  of  course  so  far  an  award  without 
jurisdiction  and  void.  Solomons  v.  M'Kinstry,  13  John.  Rep.  27  ;  S.  C,  2  Id.  57 ;  M'Bride  v 
Hagan,  \  "Wend.  326 ;  Bean  v.  Farnam,  6  Pick.  269 ;  Watson  on  Arb.  and  Awards,  105.  See 
31st  No;  Law  Lib.  Philadel. 

But  though  an  award  be  bad  for  one  thing  it  may  be  good  for  another.  Thus,  if  the  submis- 
sion be  of  a  particular  subject,  and  the  award  cover  that  and  another  subject,  yet  if  there  is  no 
connection  between  the  two,  and  they  are  in  no  wise  dependent  upon  each  other,  it  shall  be 
enforced  as  to  the  one  within  the  submission,  and  held  void  as  to  the  other.  Bacon  v.  Miller,  1 
Cowen's  Rep.  117  ;  Watson  on  Arb.  and  Awards,  135;  No.  31  Law  Lib.  Philadelphia;  Clement 
V.  Durgin,  1  Greenl.  300 ;  Jackson  d.  Van  Alen  v.  Ambler,  14  John.  96 ;  Aitcheson  v.  Cargey, 
2  Bing,  199;  S.  C,  2  Bam.  k  Cress.  170;  Peters  v.  Pierce,  8  Mass.  Rep.  398,  399;  Kyd  on 
Awards,  216;  Cald.  on  Awards,  130.  If  that  which  is  void  affects  not  the  merits  of  the  submis- 
sion, the  residue  will  be  valid.  McBride  v.  Hogan,  1  Wend.  326 ;  Martin  v.  Williams,  13  John. 
Eep.  264;  Cox  V.  Jagger,  2  Cowen's  Rep.  638.  An  award  that  one  shall  pay  money  or  give 
security,  is  valid  for  the  money,  though  void  as  to  the  security  for  being  uncertain  and  not  say. 
ing  what  the  security  shall  be.  Stanley  v.  Chappell,  8  Cowen's  Rep.  235  ;  Jackson  v.  Belong,  9 
John.  Rep.  43.  See  Barnet  v.  Gilson,  3  Serg.  &  Rawle,  340  ;  Peck  v.  Wilson,  2  M'Cord,  279,  280. 
But  if  that  part  which  is  void  is  so  connected  with  the  rest  as  to  affect  the  justice  of  the  case,  the 
whole  will  be  held  void.  Thus,  where  the  award  was  that  H.  should  dehver  the  said  farm  to  B., 
Ac,  and  that  B.  should  pay  certain  moneys ;  held,  that  the  delivery  of  the  farm  was  a  considera- 
tion for  the  money,  and  the  award  being  uncertain  in  not  describing  the  farm  by  reference  or 
otherwise,  the  award  of  the  money  was  also  void.  Brown  v.  Hankerson,  3  Cowen's  Rep.  70 ;  S- 
P.,  Clement  v.  Durgin,  1  Greenl.  300.  See  Schuyler  v.  Van  Der  Veer,  2  Cain.  235.  And  where 
it  appears  that  the  award  was  founded  in  part  upon  matters  not  submitted,  and  the  arbitrators 
have  awarded  a  gross  sum,  the  whole  award  wiU  be  held  void.  Thrasher  v.  Haynes,  2  N.  Hamp. 
Rep.  429. 

It  will  bp  presumed  that  arbitrators  have  acted  within  the  terms  of  the  submission,  unless  the 
contrai-y  appear.  Bacon  v.  Wilber,  1  Cowen's  Rep.  117 ;  Solomons  v.  M'Kinstry,  13  John.  Rep. 
27,  29;  S.  C,  2  Id!  57;  Ratclifife  v.  Bishop,  1  Keble,  865;  Ingram  v.  Webb,  1  Roll.  Rep.  362; 
Waite  V.  Barry,  12  Wend.  377,  379;  Byers  v.  Van  Dusen,  5  Id.  268.  Indeed  the  cases  are  uni- 
form, that  every  reasonable  intendment  will  be  allowed  to  uphold  an  award.  Per  Trimble,  J., 
Karthaus  V.  Ferrer,  1  Peters'  Rep.  228,  229.  See  Brown  v.  Hankerson,  3  Cowen's  Rep.  70; 
Munro  v.  Alaire,  2  Cain.  320;  Parsons  v.  Aldrich,  6  New  Hamp.  Eep.  264;  Grier  v.  Grier,  1 
Ball.  Rep.  173 ;  Innes  v.  Miller,  Id.  188 ;  Kuucle  v.  Kuncle,  Id.  346 ;  Archer  v.  Williamson,  2 
Harr.  &  John.  67;  Dolbier  v.  Wing,  3  Greenl.  Rep.  421;  Buckland  v.  Conway,  16  Mass.  Rep. 
396;  Gaylord  v.  Gaylord,  4  Day's  Rep.  422.  Where  in  the  margin  of  an  award  were  written  the 
words,  "  Gilbert  Piatt  [one  of  the  parties]  is  to  give  up  the  note  which  he  holds  against  N.  Smith 
&  Co.,"  held,  that  they  were  to  be  deemed  a  part  of  the  award.  Piatt  v.  Smith,  14  Johns. 
Rep.  368. 

There  is  a  class  of  eases  in  which  arbitrators  have  been  held  to  a  more  than  ordinary  strictness 
in  pursuing  the  terms  of  the  submission,  and  where,  in  actions  and  proceedings  to  enforce  the 
award,  it  has  been  held  void  because  the  arbitrators  had  not  awarded  upon  all  the  matters  sub- 
mitted. This  has  been  so  held  in  those  instances  where  the  authority  contained  a  condition  that 
the  arbitrators  shall  settle  the  whole  dispute,  or  something  equivalent  to  such  condition.  In  Ran- 
dall v.  Randall  (7  East,  81,  83),  Lord  EUenborough  says: — "The  arbitrators  had  three  things 
submitted  to  them ;  one  was  to  determine  all  actions,  Ac,  between  the  parties ;  another  was  to 
settle  what  was  paid  to  the  defendant,  &c. ;  the  third  was  to  ascertain  what  rent  was  to  be  paid 
by  the  plaintiff  to  the  defendant  for  certain  land.  The  authority  given  to  the  arbitrators  was 
conditional,  ita  quod,  they  should  arbitrate  upon  these  matters  by  a  certain  day.  If,  then,  they 
fail  as  to  one  of  them,  the  condition  has  not  been  performed  upon  which  the  award  was  to  have 
its  obligatory  effect;  and  here  thay  have  stopped  short,  and  have  omitted  to  settle  one  of  the 
subjects  of  difference  which  was  stipulated  for.  This  is  not  like  the  case  where,  an  award  being 
good  in  part  and  bad  in  part,  the  good  part  shall  not  be  vitiated  by  the  arbitrator  having  also 
directed  something  to  be  done  which  is  superfluous  and  bad.     But  here  the  very  condition  on 
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which  the  parKes  submitted  to  the  award  has  failed."  Le  Blanc,  J.,  in  the  same  case  (Id.  p.  84) 
places  the  doctrine  in  a  very  clear  light.  "  The  contract  of  the  parties,"  he  observes,  "  is,  in 
eflfeot,  this :  one  says  that  he  will  submit  to  the  arbitrators  to  asoerfcuin  what  he  is  to  pay,  &o. 
upon  condition  that  it  shall  also  be  referred  to  them  to  decide  what  rent  is  to  be  paid  for  certain 
lands.  And  he  may  fairly  have  said,  that,  unless  both  those  matters  of  difference  were/eferred, 
he  would  not  refer  either  of  them  singly.  II)  then,  the  arbitrators  omit  to  decide  one  of  them, 
the  condition  fails  on  which  the  reference  was  agreed  to."  An  attachment  for  not  performing 
the  award  was,  therefore,  denied.  See  S.  P.,  Aitcheson  v.  Cargey,  2  Bing.  199 ;  S.  C,  2  Bamw. 
&  Cress,  no.  Also  see  Dyer,  242 ;  Karthaus  v.  Ferrer,  1  Peters'  Eep.  222  ;  Mitchell  v.  Staveley, 
16  East,  58;  Bradford  v.  Bryan,  Willes,  268;  S.  C,  1  Mod.  345  ;  George  v.  Lousley,  8  East,  13; 
Lutw.  202;  6  Ves.  70;  Wright  v.  Wright,  5  Cowen's  Rep.  197;  Jackson  d.  Van  Alen  v. 
Ambler,  14  John.  Rep.  96;  Emery  v.  Hitchcock,  12  Wend.  156,  159;  Kleine  v.  Catara,  2  Gallia. 
Eep.  61,  77;  Bean  v.  Farnam,  6  Pick.  Rep.  269.  See  Davy  v.  Paw,  7  Cranch,  171.  Where 
three  persons — A.,  B.  and  C.  on  one  side,  and  D.  on  the  other — submit  disputes  between  them  to 
arbitration,  an  award  relating  to  disputes  between  A.  and  B.  only,  of  one  part,  and  D.  on  the 
other,  is  void  for  not  making  any  award  between  C.  and  D.  Watson  on  Arb.  and  .Awards,  115, 
116;  No.  31  Law  Library,  PhUadel.  See,  also,  Wenter  v.  White,  2  J.  B.  Moore,  723.  But  the 
rule  must  be  understood  with  this  qualification — that  in  order  to  impeach  an  award  made  in  pur- 

■  suance  of  a  conditional  submission,  on  the  ground  of  only  part  of  the  matters  having  been 
decided,  the  party  must  distinctly  show  that  there  were  other  points  in  difference,  of  which 
express  notice  was  given  to  the  arbitrator,  and  that  he  neglected  to  determine  them.  Per 
Trimble,  J.,  Karthaus  v.  Ferrer,  1  Peters'  Rep.  227  ;  Bisden  v.  Inglet,  Cro.  Eliz.  838;  Smith  v. 
Johnson,  15  East,  215  ;  Kleine  v.  Catara,  2  Gallis.  77.  A  distinction  has  long  prevailed  between 
an  award  made  under  a  submission  with  an  "  ita  quod"  (so  as  the  award  be  made,  on  a  certain 
day,  of  and  upon  the  premises),  and  under  a  submission  without  such  clause ;  for,  when  the  sub- 
mission was  without  an  ita  quod,  an  award  of  part  of  the  matters  only  was  always  considered 
good.  Watson  on  Arb.  and  Awards,  116,  117  ;  No.  31  Law  Lib.  Philadel. ;  Cro.  Jac.  354 ;  Id. 
200;  Lut%v.  202;  Baspole's  Case,  8  Rep.  193;  Cro.  Eliz.  839;  1  Ca.  Ch.  86;  Id.  186;  2  Vern. 
109 ;  Dyer,  216,  242  ;  Wright  v.  Wright,  5  Cowen's  Rep.  197.  It  has,  however,  been  said  that 
these  distinctions  are  no  longer  regarded,  courts  being  at  present  more  liberal  in  the  construction 
of  awards  than  formerly ;  and  therefore,  if  there  be  a  submission  of  all  actions,  trespasses,  de- 
mands and  controversies,  and  an  award  of  some  only,  the  award  is  good ;  for  no  more  shall  be 
presumed  to  have  been  made  known  to  the  arbitrator.  Watson  on  Arb.  and  Awards,  117;  No. 
31  Law  Lib.  PhUadel.  See  S.  P.,  Wright  v.  Wright,  5  Cowen's  Rep.  199  ;  Jackson  d.  Van  Alen 
V.  Ambler,  14  John.  Rep.  96.  But  if,  in  fact,  other  causes  of  action  in  being  were  made  known 
to  the  arbitrator,  and  he  refused  to  decide  them,  then  the  award  will  be  bad.  1  Saund.  Rep.  32, 
Li.  I;  Willes,  269  ;  S.  C,  7  Mod.  449  ;  1  Taunt.  554;  7  East,  83,  per  Lord  EUenborough ;  Wright 
V.  Wright,  5  Cowen's  Rep.  197.  The  court  will  always  intend  that  arbitrators  have  pursued  the 
submission  in  this  respect,  and  decided  all  matters  in  difference,  until  the  contrary  appears.  And 
it  is  incumbent  on  the  party  who  resists  the  award  to  show  the  contrary.  Watson  on  Arb.  and 
Awards,  117,  118;  No.  31  Law  Lib.  Philadel.;  Ingram  v.  Milnes,  8  East,  449;  Hopper  v., 
Hackett,  1  Lev.  132.  See,  also,  Cayme  v.  Watts,  3  Dowl.  &  Byl.  224;  Karthaus  v.  Ferrer,  1 
Peters'  Rep.  222;  Wright  v.  Wright,  5  Cowen's  Rep.  199;  Jackson  d.  Van  Alen  v.  Ambler,  14 
Johns.  Eep.  96;  Martin  v.  Hitchcock,  12  Wend.  156;  Kleine  v.  Catara,  2  Gallis.  77. 

The  submission  must  be  pursued  as  to  time.  Kyd  on  Awards,  96.  Where  a  time  is  limited 
within  which  an  award  is  to  be  made,  it  cannot  be  made  afterwards  unless  the  time  be  prolonged,, 
Id.  But  where  it  has  been  extended,  an  award  made  within  the  extended  time  will  be  as  valid 
and  decisive  of  the  rights  of  the  parties  as  if  made  within  the  time  originally  specified.  Bloomer 
V.  Sherman,  5  Paige's  Rep.  575.  See  Watson  on  Arb.  and  Awards,  83,  et  seq. ;  No.  3i  Law  Lib. 
Philadel.    Where  no  time  is  limited  in  the  submission  for  the  arbitrators  to  make  and  publish 

■  their  award,  it  is  their  duty,  at  the  request  of  either  party,  to  proceed  within  a  reasonable  time 
(Kyd  on  Awards,  96  ;  Harrington  v.  Rich,  6  Verm.  Rep.  666,  672);  or  the  party,  it  seems,  may 
lawfully  revoke.  Kyd  on  Awards,  96;  Quin  v.  Reynolds,  2  Maule  &Sel.  145.  Where  the  arbi- 
trators met  with  the  parties,  adjourned  the  matter  to  a  subsequent  day,  and  on  the  adjourned  day 
one  of  tlie  parties  and  neither  of  the  arbitrators  appeared;  held,  that  they  might  afterwards  ap- 
point  a  time  and  proceed  to  an  award,  for  they  do  not  lose  jurisdiction  by  their  neglect  to  attend 
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on  an  adjourned  day.  Harrington  t.  Rich,  6  Verm.  Eep.  666.  Where  the  submission  requires 
the  award  to  be  made  in  writing,  Under  the  hands  and  seals  of  the  arbitrators,  ready  to  be  deliv- 
ered to  the  parties  in  difference  on  or  before  a  specified  time,  if  it  was  not  ready  for  delifery  to 
the  defendant,  although  it  Was  so  as  to  the  plaintiff,  it  is  no  award  as  to  the  former,  and  in  an 
action  on  the  bond  he  may  resist  a  recovery  on  this  ground.  Pratt  v.  Hackett,  6  John.  Eep.  14. 
But  where  an  award  was  regularly  made  and  read  over  to  the  parties,  who  expressed  themselves 
satisfied  with  it,  promised  to  perform  it,  and  one  of  them  actually  performed  a  part  of  it,  and 
neither  of  them  at  the  time  requested  a  copy  of  the  award  or  a  duplicate  original,  held,  that  both 
parties  were  afterwards  precluded  from  alleging  non-delivery.  Perkins  v.  Wing,  10  John.  Rep. 
143.  An  acceptance  of  a  sworn  copy  of  an  award,  without  objection,  is  deemed  a  waiver  of  a 
claim  to  have  the  original.  Sellick  v.  Adams,  15  John.  Rep.  19T.  The  cases  hold,  that  the 
making  an  award  is  presumptive  evidence  that  it  was  ready  to  be  delivered.  See  Munro  v. 
Alaire,  2  Cain.  320,  326 ;  Bradsey  v.  Clysion,  Cro.  Car.  541 ;  Marks  v.  Harriot,  1  Ld.  Raym.  114. 
Tet  this  presumption,  like  most  others,  is  liable  to  be  rebutted.  Munro  v.  Alaire,  sl/rgra ;  Pratt 
V.  Hackett,  6  Johns.  Rep.  14. 

If,  by  the  submission,  the  award  is  required  to  be  in  a  given  form,  such  form  must  be  observed. 
Where,  in  a  lease,  a  provision  was  contained  for  submitting  the  amount  of  certain  rents,  after  a 
specified  period,  to  arbitrators,  who  were  to  indorse  their  award  upon  the  lease,  held,  that  an 
award  written  upon  a  separate  piece  of  paper  and  not  connected  with  the  lease,  was  not  good; 
This  was  in  an  action  of  covenant  upon  the  lease.  Montague  v.  Smith,  13  Mass.  Eep.  396.  So, 
where  the  submission  required  the  arbitrators  to  make  an  award  under  seal,  an  award  without 
■  seal  was  held  not  good.  Stanton  v.  Henry,  11  John.  Eep.  133 ;  Sallours  v.  Gulling,  Cro.  Jac. 
278,  n.  a;  Rea  v.  Gibbons,  1  Serg.  &  Eawle,  204 ;  Kyd  on  Awards,  262.  So  where  the  award  is 
required  to  be  attested  by  a  subscribing  witness,  it  is  no  complete  award  till  this  is  done,  though 
all  other  forms  are  complied  with.     Bloomer  v.  Sherman,  5  Paige,  515. 

The  award  will  be  void  where  arbitrators  have  delegated  the  power  of  deciding  to  others,  if 
no  authority  of  this  nature  is  conferred  by  the  articles  of  submission ;  or  where  less  than  the 
number  authorized  by  the  submission  have  acted  and  awarded.  Levezey  v.  Gorgas,  4  DaU.  11, 
14.  And,  unless  otherwise  provided  in  the  articles  of  submission,  the  rule  is  that  all  the  arbi- 
trators must  join  in  the  .award.  STorfleet  v.  Southall,  3  Murph.  189 ;  Welty  v.  Zentmyer,  4  Watts, 
15 ;  Bayne  v.  Gaylord,  3  Id.  301;  Patteson  v.  Leavitt,  4  Conn.  Eep.  50 ;  Green  v.  MUler,  6  John. 
Rep.  39 ;  Town  v.  Jaoquith,  6  Mass.  Eep.  46.  And  even  where  provision  is  made  for  a  major- 
ity to  decide,  they  must  all  have  notice  of  the  time  and  place  of  hearing,  and  an  opportunity  at 
least  of  being  present.  Blin  v.  Trimble,  2  Tyl.  Eep  304.  Where  the  minority,  in  such  cases, 
have  been  notified  and  refuse  to  attend,  the  others  have  power  to  go  on  notwithstanding,  and 
their  award  will  be  valid.  Crofoot  v.  AUen,  2  Wendell,  494;  Barnes'  Notes,  51 ;  Green  v.  Mil- 
ler, 6  Johns.  Eep.  42 ;  Willes,  215;  Kyd  on  Awards,  106,  101. 

Evidence  aliimde  is  admissible  in  aid  of  the  award,  where  it  does  not  appear  on  its  face  that 
the  requisite  number  were  present  at  the  hearing.  Ackley  v.  Pinch,  1  Cowen's  Eep.  290.  See, 
however,  Blin  v.  Trimble,  mpra. 

Awards  must  be  final,  certain,  and  mutual.  Where  a  suit  was  brought  for  a  conspiracy  in 
burning  the  plaintiff's  barn,  and  it  appeared  that  another  suit  had  been  commenced,  in  trespass, 
for  the  same  cause,  and  referred  to  arbitrators,  who  awarded,  that  "  the  said  suit  shall  be  no  fan'her 
prosecuted ; "  held,  that  the  award  was  sufficiently  final  and  certain,  and  a  good  bar  to  the  sec- 
ond action.  Purdy  v.  Delevan,  1  Cain.  304.  An  award  that  proof  had  not  been  produced  suf- 
ficient to  establish  a  claim  against  the  defendant,  is  equivalent  to  saying  that  the  plaintiff  had  no 
cause  of  action,  and  is  final  and  conclusive.  McUermott  v.  The  United  States  Ins.  Co.,  3  Serg. 
&  Eawle,  604.  The  following  decisions,  in  actions  brought  to  enforce  awards,  and  upon  motions 
made  to  set  them  aside,  may  be  consulted  as  showing  when  they  are  to  be  deemed  absolutely 
void,  on  a  ground  of  a  want  of  either  of  the  above  requisites.  Byers  v.  Van  Dusen,  5  Wend. 
268;  Thornton  V.  Carson,  1  Oranoh,  596  ;  Gaylord  v.  Gaylord,  4  Day's  Rep.  422;  Buckland  v.' 
Conway,  16  Mass.  Rep.  896;  Sutton  v.  Horn,  1  Serg.  &  Rawle,  228 ;  Austin  v.  Snow's  Lessee,  2 
DaU.  151 ;  Harvey  v.  Snow's  Lessee,  1  Yeates's  Rep.  156;  Kingston  v.  Kincaid,  1  Wash.  C.  C. 
Eep.  448 ;  Gonsales  v.  Deavens,  2  Yeates'  Eep.  539 ;  Grier  v.  Grier,  1  Dall.  113 ;  Solomons  v. 
M'Kinstry,  13  Johns.  Eep.  21 ;  S.  C,  2  Id.  57  ;  Waite  v.  Barry,  12  Wend.  311 ;  Bacon  v.  Wilber, 
1  Cowen's  Rep.  Ill ;    Schuyler  v.  Van  Der  Veer,  2  Cain.  235 ;    Young  v.  Reuben,  1  Dall.  119 ; 
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Traquair  v.  Eedinger,  4  Tales'  Rep.  282 ;  Dicas  v.  Jay,  5  Bing.  281 ;  Brown  v.  Hankerson,  3 
Coweu's  Rep.  10 ;  "White  v.  Jones,  8  Serg.  &  Rawle,  349 ;  Burkholder  v.  MoFarran,  3  Id.  421 ; 
Munro  v.  Alaire,  2  Cain.  320;  Kuncle  v.  Kunole,  1  Ball.  364;  Weed  v.  Ellis,  3  Cain.  253. 

An  award  is  never  treated  as  absolutely  void,  because  the  arbitrators  admitted  improper  evi- 
dence, or  were  guilty  of  partiality,  corruption,  or  the  like;  or  because  one  of  the  parties  commit- 
ted a  fraud  upon  them,  or  procured  the  award  through  false  or  forged  evidence.  See  Bulkley  v. 
Stewart,  1  Day's  Rep.  130;  Mulder  v.  Cravat,  2  Bay's  Rep.  3';0.  Indeed,  where  it  appears  that 
the  arbitrators  have  in  all  respects  pursued  and  kept  within  the  authority  conferred  upon  them 
by  the  submission,  and  the  award  comes  in  question  collaterally,  in  a  court  of  law,  nothing  de- 
hors the  award  itself  is  in  general  admissible  in  evidence  for  the  purpose  of  impeaching  it  or 
avoiding  its  force  and  effect.  This  was  noticed  ante,note  268 ;  and  in  addition  to  the  cases  there 
cited,  the  reader  is  referred  to  the  following  as  showing  the  prevailing  spirit  of  the  adjudications 
on  this  subject.  Elmendorf  v.  Harris,  5  Wend.  516,  519,  520.  **  But  see  the  same  casein 
error,  23  Wend.  R.  328.  See  Butler  v.  The  Mayor,  Sea.,  of  New  Tork,  1  Hill  ^.  489 ;  S.  C,  in 
error,  1  Hill  329,  where  it  was  held. that  proof  aMunde  the  awardis  admissible,  to  show  that  the 
arbitrators  exceeded  their  powers,  or  omitted  to  decide  on  all  the  matters  submitted,  and  that 
the  rule,  in  this  respect,  is  the  same  at  law  as  in  equity.  In  the  Matter  of  Williams,  4  Denio  R. 
194;  and  Butler  v.  The  Mayor,  &c.,  1  Barbour  S.  C.  R.  325,  are  to  same  effect.**  Braddick  v. 
Thompson,  8  East,  344;  Cranston  v.  Kenney's  Ex'rs,  9  Johns.  Rep.  212,  per  Spencer,  J.; 
Mitchell  V.  Bush,  7  Cowen's  Rep.  185 ;  Jackson  v.  Ambler,  14  Johns.  Rep.  105 ;  Shepherd  v. 
Watrous,  3  Cain.  166;  Smith  v.  Cutler,  10  Wend.  589;  Lowndes  v.  Campbell,  1  Hall's  Rep.  N. 
T.  S.  C.  598  ;  M'Banney  v.  Newcomb,  5  Cowen's  Rep.  425 ;  Kleme  v.  Catara,  2  Gall.  Rep.  61 ; 
Whart  Dig.  p.  32,  et  seq. ;  Askew  v.  Kennedy,  1  Bail.  Rep.  46 ;  Shinnie  v.  Coil,  1  M'Cord,  478 ; 
Jocelyn  v.  Donnel,  Peck's  Rep.  274;  Lewis  v.  Wildman,  1  Day's  Rep.  153  ;  Perkins  v.  Wing, 
10  Johns.  Rep.  143;  Lucas  v.  Wilson,  2  Burr.  701 ;  Sherron  v.  Wood,  5  Halst.  7  ;  Teale  v. 
Earner,  1  Saund.  Rep.  326;  also  Id.  327  a,  n.  5 ;  Wood  v.  Little,  3  M'Oord's  Rep.  487  ;  Neal 
v.  Shields,  2  Pennsylv.  Rep.  300 ;  Smith  v.  Smith,  4  Rand.  95 ;  Finney's  Ex'rs  v.  Miller,  1  Bail. 
81 ;  Cloud  V.  Sledge,  Id.  106 ;  Parsons  v.  Aldrich,  6  New  Hamp.  Rep.  264 ;  EiddeU  v.  Sutton,  2 
Moore  &  Payne,  345  ;  Relyea  v.  Ramsay,  2  Wend.  602;  Emery  v.  Hitchcock,  12  Wend.  159. 

Where  the  parties  erroneously  supposing  themselves  bound  by  law  so  to  do,  submitted  the  rate 
of  salvage  of  wrecked  property  to  arbitrators,  who  awarded,  and  a  libel  was  afterwards  filed  by  the 
United  States ;  held,  by  two  of  the  judges,  that  the  award  was  fairly  entered  into,  and  though 
both  parties  were  mistaken  in  respect  to  the  obligatory  force  of  the  law,  yet  that  the  award  was 
conclusive;  two  other  judges  regarded  the  award  as  the  opinion  of  fair  intelligent  men,  on  the 
spot,  as  to  the  real  merits  of  the  salvors,  but  not  absolutely  conclusive  and  binding :  three  of  the 
judges,  however,  thought  the  award  of  no  validity  whatever.  Peisoh  v.  Ware,  4  Cranohi 
347,  366. 

It  has  been  questioned,  whether  a  want  of  notice  of  hearing  before  the  arbitrators,  would  not 
avoid  the  award.  In  Peters  v.  Newkirk  (6  Cowen's  Rep.  103),  it  was  said,  that  an  award  of 
mere  appraisal  as  to  chattel,  was  void,  because  it  was  done  ez  parte,  without  notice  to  the  person 
to  be  charged  therewith.  See  Falconer  v.  Montgomery,  4  Dall.  Rep.  232,  233 ;  Browning  v. 
M'Manus,  1  Whart.  Rep.  177  ;  Rigden  v.  Martin,  6  Harr.  &  Johns.  403  ;  Mendenhall  v.  Smith,  1 
Alab.  Rep.  380.  But  ia  Elmendorf  v.  Harris  (5  Wend.  516),  the  same  court  held  directly,  that 
in  a  suit  on  an  arbitration  bond  for  not  performing  an  award,  it  was  no  defence  that  a  party  had 
not  notice  of  the  hearing  and  did  not  attend.  They  reviewed  Peters  v.  Newkirk  (supra),  and 
Savage,  C.  J.,  delivering  the  opinion,  regarded  the  appraisement  in  that  case  as  hardly  entitled 
to  be  dignified  with  the  name  of  an  award.  "  It  seems  to  me,"  he  says,  "that  there  is  an  essen- 
tial difierence  between  an  award  upon  matters  in  controversy  and  a  bare  appraisment  of  a  chattel. 
But  if  there  is  not,  and  the  appraisement  is  to  be  considered  an  award  in  legal  effect  and  opera- 
tion, then  it  must  be  conceded,  that  point  was  not  decided  in  accordance  with  the  whole  current 
of  authority."  Id.  521.  And  see  Gould  v.  Gould  &  Banks,  stated  Id.  at  pp.  521,  522,  in  con- 
nection with  a  note  by  the  reporter  at  pp.522,  523.  The  decision  in  Elmendorf  v.  Harris,  seems  in 
direct  consonance  with  the  English  adjudications.  In  Braddick  v.  Thompson  (8  East,  344),  to  an 
action  of  debt  on  an  arbitration  bond,  after  oyer,  the  defendant  pleaded  that  the  arbitrators  did 
not,  before  making  the  award,  appoint  any  time  for  hearing  the  defendant,  or  his  witnesses  and 
proofs  ;  -that  the  award  was  made  without  giving  him  an  opportunity  of  producing  any  witnesses 
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or  of  examining  or  obserring  on  the  plaintiEfa  witnesses  and  proofs;  the  plaintiff  demurred. 
Upon  the  argument  the  court  suggested  that  this  matter  could  not  he  pleaded  in  bar,  nor  serve 
otherwise  than  as  a  ground  on  which  to  have  appUed  to  the  equitable  jurisdiction  of  the  court 
for  the  purpose  of  setting  aside  the  award ;  the  demurrer  was  sustained  and  judgment  given  for 
the  plaintiff. 

Certain  other  defects,  besides  those  already  mentioned,  may  be  shown  to  obviate  the  operation 
of  an  award.  Thus,  where  an  attorney  agreed  to  submit  a  matter  for  his  client,  and  by  the  terms 
of  the  submission,  the  award  was  only  to  be  valid  and  effectual  in  case  the  latter  approved  of  it, 
it  was  held,  that  the  client  having  dissented,  this  might  be  shown,  and  that  then  the  award  would 
not  be  binding  upon  him.     Markley  v.  Amos,  2  Bail.  Eep.  603,  606. 

So,  it  may  be  shown  that  the  submission  was  legally  revoked,  and  consequently,  that  the 
award  was  made  without  authority  or  jurisdiction.  Barker  v.  Lees,  Keb,  Y9  ;  Cald.  on  Arb.  31 ;  i 
Eobertson  v.  M'Niel,  12  Wend.  518;  Watson  on  Ar.  &  Awards,  16 — 21,  elseq.;  Law.  Lib.  No. 
31,  Philadel. ;  AMen  v.  Watson,  16  Johns.  Eep.  205  ;  Prets  v.  Frets,  1  Cowen's  Eep.  335 ;  Marsh 
V.  Bulteel,  1  Dowl.  &  Eyl.  106 ;  Eelyea  v.  Eamsay,  2  Wend.  602,  604.  A  party,  it  has  been 
held,  may  revoke  the  powers  conferred  'bj  the  submission,  even  where  they  are  declared  by  it 
irrevocable.  Aspinwall  v.  Tousey,  1  Tyl.  Eep.  328.  The  party  may  revoke,  it  seems,  at  any 
time  before  the  award  is  made.  Kyd  on  Awards,  32,  33 ;  AHen  v.  Watson,  16  Johns.  Eep.  205 ; 
Mylne  v.  Geatrix,  6  Bing.  443.  A  submission  required  the  award  to  be  made  and  published  to 
the  parties  on  or  before  the  1st  of  August;  on  the  29th  of  July,  the  arbitrator  made  his  award, 
and  published  it  to  one  of  the  parties,  but  before  it  was  published  to  the  other,  the  latter  under- 
took to  revoke  the  submission.  Held,  that  though  there  is  no  doubt  the  authority  of  an  arbitra- 
tor may  be  revoked,  provided  it  be  done  before  the  authority  is  executed ;  yet,  that  in  this  case 
the  award  was  complete  before  the  revocation ;  the  proviso  in  the  award  as  to  publication,  say 
the  court,  did  not  require  a  formal  notification  to  the  parties.  Hunt  v.  Wilson,  6  N.  H.  Eep. 
36,  31,  38.  But  where  the  submission  required  that  the  award  should  be  attested  by  a  subscrib- 
ing witness,  and  the  award  was  drawn  up  and  duly  subscribed  by  the  arbitrators,  but  before  it 
was  attested  by  a  witness,  one  of  the  parties  revoked ;  it  was  held,  that  at  common  law,  such 
revocation  was  in  time.  Bloomer  v.  Sherman,  5  Paige,  616.  In  New  York,  it  is  now  provided 
by  statute,  that  "neither  party  shall  have  power  to  revoke  the  powers  of  the  arbitrators,  after 
the  cause  shall  have  been  finally  submitted  to  them  upon  a  hearing  of  the  parties  for  their  deci- 
sion." 2  E.  S.  644,  §  23.  And  in  Bloomer  v.  Sherman  [supra),  the  learned  chancellor  decided 
that  this  section  applied  to  all  cases  of  submission  to  arbitration;  whether  the  same  was  made  a 
rule  of  court  as  provided  by  2  E.  S.  541,  §  1,  or  otherwise.  See  also.  Wells  v.  Lain,  15  Wend. 
99,  ei  seq.  The  revocation  must  be  according  to  the  submission.  If  the  latter  is  by  parol,  the 
former  may  be  so  also.  Kyd  on  Awards,  32,  33 ;  Cald.  on  Arb.  31 ;  Marsh  v.  Buttesly,  6  Barnw. 
&  Aid.  501.  When  the  submission  is  by  deed,  the  revocation  must  be  by  deed.  Van  Antwerp 
V.Stewart,  8  Johns  Rep.  125;  Wild  v.  Vinor,  Browne,  62.  No  particular  form  of  words  is 
necessary  to  constitute  a  valid  revocation ;  and  though  the  instrument  of  revocation  does  not  in 
terms  declare  that  the  party  revokes,  yet  if  enough  appears  to  show  an  intention  so  to  do,  it  is 
sufficient.  Frets  v.  Frets,  1  Cowen's  Eep.  335.  Where  the  submission  is  by  one  on  the  ono 
side,  and  two  on  the  other,  one  of  the  two  cannot  revoke  without  tho  assent  of  the  other.  Eob- 
ertson V.  M'Neil,  12  Wend.  518  ;  Kyd  on  Awards,  30  ;  Keb.  64,  69.  The  arbitrators  must,  in 
general,  have  notice  of  the  revocation.  Cald.  on  Arb.  3 1 ;  Marsh  v.  Buttesly,  5  Barnw.  &  Aid. 
607  ;  Allen  v.  Watson,  16  Johns.  Eep.  205  ;  Frets  v.  Frets,  1  Cowen's  Rep.  335. 

It  may  be  shown  too,  that  before  the  award  was  completed,  one  of  the  parties  to  the  submis- 
sion died ;  for  this  is  equivalent  to  a  revocation.  Potts  v.  Ward,  1  Marsh.  366 ;  Cald.  on  Arb. 
30;  Touisant  V.  Hartop,  1  Taunt.  511;  Cooper  v.  Johnson,  2  Barnw.  &  Aid.  394;  Rhodes  v. 
Haigh,  2  Barnw.  &  Cress.  345.  See  post  of  the  text,  Vol.  III.  And  marriage  of  a  feme 
sole,  is  a  revocation  of  the  arbitrator's  authority  as  it  respects  her.  Jamin  v.  Norton,  3  Keb.  9 ; 
Roll.  Abr.  330 ;  Charnelly  v.  Winstanley,  5  East,  266  ;  Cald.  on  Arb.  32.  In  these  cases  of  im- 
plied revocation,  by  death,  marriage,  &o.,  no  notice  of  revocation  is  necessary.  Watson  on  Arb. 
and  Awards,  16,  11 ;  No.  31,  Law  Lib.  Philadelphia. 

So  it  may  be  shown  that  the  arbitrators  resigned  their  office,  and  such  resignation  was  ac- 
cepted by  the  parties.    After  such  resignation,  they  are  without  jurisdiction,  and  any  award 
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made  by  them  will  be  void.    Relyea  v.  Ramsay,  2  Wend.  602.     See  Graham's  Adm'r  v.  Pence, 
6  Rand.  529. 

So  it  may  be  shown,  doubtless,  that  their  authority  has  been  executed  by  the  making  of  one 
award,  and  that  they  afterwards  assumed  to  make  the  one  in  question.  "  The  law  we  take  to  be 
clear,  that  the  authority  of  the  arbitrators  extends  to  the  making  of  an  award  between  the  par- 
ties, and  then  terminates ;  and  a  subsequent  determination  by  them  would  not  be  within  the 
terms  of  the  submission,  and  consequently  not  obligatory  upon  the  parties."  Per  Owr.,  Green  v. 
Lundy,  1  Coxe's  Rep.  435.  This  was  said  in  an  action  on  the  submiss  on  bond,  where  it  appeared 
that  the  arbitrators  had  made  two  awards  at  the  same  time,  differing  from  each  other ;  and  the 
court  held  both  void,  inasmuch  as  it  was  impossible  to  determine  which  was  the  actual 
award.    Id. 

Where  a  parol  award  is  sought  to  be  avoided  on  the  ground  of  the  dissent  of  one  of  the  arbi- 
trators, it  must  appear  that  he  dissented  at  the  time  it  was  published.  Jackson  d.  Edson  v.  Ga- 
ger,  5  Cow.  Rep.  383. 

A  party,  it  seems,  may  avoid  the  effect  of  an  award  by  showing  that  he  was  an  infant  when 
he  made  the  agreement  of  submission.  See  Baker  v.  Lovett,  6  Mass.  Rep.  18,  80,  per  Parsonsi 
C.  J. ;  Britton  v.  Williams'  Devisees,  6  Munf.  453 ;  Watson  on  Arb.  and  Awards,  41 ;  No.  31,  Law 
Lib.  Phil. ;  2  R.  S.  541,  §  1 ;  Kyd  on  Awards,  35,  et  seq.  So,  semile,  as  to  a  lunatic,  feme  coverit 
&c.  Rumsey  V.  Leek,  5  Wend.  20,  22.  See  Watson  on  Arb.  and  Awards,  43.  No.  31,  Law  Lib" 
Philadelphia;  2  R.  S.  541,  §  1 ;  Kyd  on  Awards,  35.  An  attorney,  it  has  been  intimated,  has 
authority,  as  such,  to  submit  for  his  cMent.  Thus,  where  an  attorney  had  submitted  a  question  as 
to  his  client's  right  of  set-off,  to  the  decision  of  a  judge,  extra-judicially.  the  court,  per  Story,  J.i 
inclined  to  regard  it  as  an  award,  and  so  conclusive.  In  respect  to  the  attorney's  power  to  make 
the  submission,  it  was  regarded  as  maintainable,  and  within  his  general  authority.  "  If  he  ex.' 
eeeds  it,  the  remedy  for  his  client  is  to  be  sought  in  his  own  personal  responsibility."  Green  v. 
Darling,  6  Mason,  202,  205.  See  Washington  v.  M'Gee,  3  Dana,  446,  as  to  when  a  submission  to  a 
judge  shall  be  deemed  an  arbitration.  Further,  as  to  an  attorney's  or  an  agent's  authority  in 
this  respect,  see  Eastman  v.  Burleigh,  2  New  Hampshire  Rep.  484,  488 ;  Somers  v.  Balabrega,  1 
Dall.  464 ;  The  Inhabitants  of  Buckland  v.  The  Inhabitants  of  Conway,  16  Mass.  Rep.  396 ;  Holker 
V.  Parker,  1  Cranoh,  496 ;  Watson  on  Arb.  and  Awards,  49,  50  ;  No.  31,  Law  Lib.  Philadelphia. 

An  award,  like  a  judgment  of  a  court  of  concurrent  jurisdiction,  binds  only  the  parties  and 
privies,  so  as  to  prevent  them  from  again  litigating  the  same  subject  matter  which  was  deter- 
mined by  the  award.  But  strangers  to  the  submission  can  neither  be  benefited  nor  prejudiced 
by  an  award.  Watson  on  Arb.  and  Awards,  145  ;  Nos.  31  and  32  Law  Lib.  Philadelphia;  Kyd 
on  Awards,  42  to  49.  See  Tosburgh  v.  Bame,  14  Johns.  Rep.  302  ;  Studebacker  v.  Moore,  3  Bin- 
ney,  124;  Commonwealth  v.  Simonton,  1  Watts' Bop.  310;  PuUen  v.  Rainhard,  1  Whart.  Rep. 
524 ;  Jackson  v.  Davis,  5  Cowen's  Rep.  123.  M.  made  a  lease  to  H.  of  a  mill  and  other  premises, 
with  certain  special  agreements  respecting  repairs,  the  rent  for  which,  when  ascertained,  was 
agreed  to  be  paid  to  S.,  to  whom  M,  had  mortgaged  them.  On  the  same  day  M.  assigned  the 
lease  to  one  T.,  who  afterwards  drew  an  order  on  the  lessee  in  favor  of  S.  for  the  payment  o^ 
whatever  sums  might  be  found  due  for  rent,  which  was  accepted.  Afterwards,  T.  and  H.  entered 
into  an  arbitration  of  the  various  subjects  of  rents,  expenses  and  repairs,  pursuant  to  statute, 
whereupon  judgment  was  rendered  in  favor  of  T.  for  the  balance  found  due  by  the  award.  In  a 
subsequent  suit  by  S.  against  H,,  for  use  and  occupation  of  the  premises,  H,  tendered  the  amount 
of  his  judgment;  but  it  was  held,  that  S.  was  not  bound  by  the  account  thus  adjusted,  and  that 
the  award  as  to  him  was  res  inter  alios  acta.  Smith  v.  Hall,  8  Greenl.  348.  Where  the  vendor 
of  slaves  had  submitted  an  adversary  claim  made  to  them  by  A.  to  arbitration  and  obtained  an 
award  in  his  favor,  held,  that  his  vendee  might  avail  himself  of  the  award  in  a  subsequent  suit 
brought  against  the  latter  by  the  same  claimant.  Evans  v.  M'Kinsey,  Litt,  Sel.  Cas.  262.  See 
post,  in  this  note. 

A  submission  made  by  one  partner  in  the  firm  name,  without  the  consent  of  the  other  partner, 
's  invalid  as  to  the  latter,  and  an  award  thereon  will  not  be  evidence  in  a  suit  where  both  are 
prosecuted.  M'Bride  v,  Hagan,  1  Wend.  Rep.  326  ;  Karthaus  v.  Ferrer,  1  Peters'  Rep.  222,  228 ; 
Stead  V.  Salt,  3  Bing.  101;  Buchanan  v.  Carry,  19  Johns.  Rep.  137.  See  Southard  v.  Steele, 
3  Monroe,  435,  et  seq. ;  Wilcox  v.  Singletary,  1  Wright's  Rep.  420.  Whether  such  award  can  be 
received  as  evidence,  in  an  action  by  the  one  upon  whose  submission  it  was  made  against  the 
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other,  or  against  the  firm,  g«ere.  See  Karthaua  v.  Ferrer,  supra;  also,  Bumel  v.  Minot,  4  J.  B. 
Moore,  340.  Where  one  partner,  who  had  submitted  a  partnership  demand  to  arbitration  with- 
out the  assent  of  the  other,  had  accepted  the  amount  awarded,  and  indorsed  a  receipt  in  full  on 
the  award,  held,  that  the  circumstances  amounted  to  a  bar  to  the  partnership  claim ;  they  oper- 
ated either  as  a  release  by  one  partner,  or  an  accord  and  satisfaction.  Buchanan  v.  Curry,  19 
Johns.  Eep.  137.     See  Bacon  v.  Dubarry,  1  Salk.  70. 

A  feme  covert  cannot,  as  such,  bind  her  husband  or  herself  by  a  submission,  and  an  award 
pursuant  to  such  submission  will  not  be  allowed  to  affect  the  husband,  unless  it  be  shown  that 
she  acted  in  the  matter  as  the  husband's  agent.  See  Rumsey  v.  Leek,  5  "Wend.  20,  22.  How 
far  the  submission  of  the  husband,  as  to  real  estate,  shall  bind  the  wife,  see  PuUen  v.  Rainhard, 
1  Whart.  Eep.  514,  524. 

In  assumpsit  on  a  policy  of  insurance.  Lord  Kenyon  admitted  evidence  that  the  defendant  had 
agreed  to  be  bound  by  an  award  to  which  other  persons  were  parties,  and  that  the  award  was  in 
favor  of  the  plaintiff.     Kingston  v.  Phelps,  Peake,  227  ;  Roscoe's  Ev.  116. 

And  the  right  to  attack  an  award,  it  seems,  is  confined  to  parties  and  privies.  Accordingly,  it 
has  been  held  in  Vermont,  that  where  an  award  is  offered  in  evidence,  which  the  parties  thereto 
have  adopted  and  acquiesced  in,  it  is  not  competent  for  a  third"  person  to  impeach  it,  as  not  fol- 
lowing the  submission,  or  on  any  other  ground.     Penniman  v.  Patchin,  G  Term.  Rep.  325. 

When  parol  evidence  is  admissible  for  the  purpose  of  explaining  the  subject  matter  covered  by 
an  award,  see  post,  and  ante,  in  this  note. 

Watson  on  Arb.  and  Awards,  145. 

In  respect  to  the  question  whether  an  award,  to  conclude,  must  be  specially  pleaded,  the  same 
rule  prevails  which  is  applicable  to  judgments,  and  which  was  noticed  ante,  note  286,  et  seq.  See 
also  ante,  note  292.  The  subject  was  considered  by  the  Supreme  Court  of  Errors  of  Connecticut, 
in  a  very  recent  case,  and  the  rule  as  to  estoppels  by  judgment,  and  otherwise,  was  directly  ap- 
phed.  There,  the  defendants,  being  sued  in  trespass  upon  lands,  justified  by  plea,  under  one  A., 
who,  they  alleged,  had  title,  but  how  obtained,  or  when,  the  plea  did  not  show.  On  the  trial, 
the  plaintiff,  after  the  defendants  had  given  evidence  under  their  plea*  introduced  a  submission 
and  award,  between  those  under  whom  he  claimed,  of  the  one  part,  and  A.  and  B.  (the  latter  of 
whom  had  since  sold  all  his  right  to  A.)  of  the  other :  the  award  was  made  several  years  before 
the  trespass,  and  found  that  the  locus  in  quo  belonged  to  those  under  whom  the  plaintiff  claimed. 
In  answer,  the  defendants  insisted,  among  other  things,  that  the  award  should  not  conclude,  be- 
cause it  was  merely  used  as  evidence,  whereas  it  should  have  been  specially  pleaded.  But  the 
court  held  otherwise,  and  laid  down  the  rule  thus:  "  Itis  now  well  established  that,  if  the  state 
of  the  case  is  such  that  a  party  has  not  opportunity  to  plead  it  (the  estoppel),  he  may  show  it  in 
evidence,  and  it  wiH  have  the  same  effect."  Por  this  position  they  cite  Trevivian.  v.  Lawrence  (3 
Salk.  151 ;  S.  C,  1  Id.  276),  and  Adams  v.  Barnes  (17  Mass.  Rep.  368),  and  tlien  say  as  follows: 
"  The  only  question  here  is,  whether  such  an  opportunity  has  been  afforded  to  this  plamtiff.  To 
the  trespass  complained  of,  the  defendants  plead  the  order,  and  justify  under  the  title  of  A.  How 
that  title  was  derived,  or  when  it  accrued,  they  do  not  show.  The  plaintiff  cannot  be  supposed 
to  know  on  what  title  they  rely.  If  he  had  set  out  this  award,  and  demanded  they  should  be 
estopped  by  it,  it  is  apparent  it  would  not  have  answered  the  plea^  because  an  award  showing 
that  A.  had  no  title  in  June,  1830  (the  date  of  the  award),  is  no  answer  to  a  plea  that  he  had 
title  at  the  time  of  plea  pleaded,  viz  :  in  August,  1835.  It  is  not  very  easy  to  see,  then,  how  the 
plaintiff,  in  his  replication,  could  have  had  advantage  of  his  estoppel.  Shelton  v.  Alcox,  1 1  Conu. 
Eep.  240.  As  to  this  rule  in  Kentucky,  see  per  Owsley,  J.,  in  Shackleford  v.  Purket,  2  Marsh. 
(Ken.)  Rep.  488. 

The  effect  of  an  award  in  transferring  a  chattel  has  been  sometimes  made  a  question.  Where, 
on  a  reference  by  landlord  and  tenant,  the  arbitrator  awarded  that  a  stack  of  hay  left  upon  the 
premises,  by  the  tenant,  should  be  delivered  up  by  him  to  the  landlord,  upon  the  tenant  being 
paid  a  certain  sum,  it  was  hold,  that  the  property  in  the  hay  did  not  pass  to  the  landlord  on  his 
tender  of  the  money,  by  mere  force  of  award.  Hunter  v.  Rice,  15  East,  100.  Per  Lord  EUen- 
borough,  delivering  his  opinion  in  the  above  case;  "There  is  a  difference  between  property 
awa/rded  to  be  transferred  to  the  owner  by  another,  and  property  which  is  actually  transferred 
by  the  contract  of  the  owner  through  the  medium  of  his  agent.  In  the  present  case,  there  is  no 
other  remedy  for  the  plaintiff  but  to  proceed  against  Sharpe  (the  tenant),  upon  the  award.    If 
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indeed  Sharpe  had  accepted  the  money  tendered,  that  would  have  been  a  ratification  of  the 
award,  and  an  assent  on  his  part  to  the  transfer  of  the  property;  hut  without, that,  I  cannot  con- 
ceive that  the  property  was  transferred  by  the  mere  force  of  the  award."  See  also  Gunton  v. 
Nourse,  5  J.  B.  Moore,  259  ;  S.  C,  3  Brod.  &  Bing.  447.  But  it  ia  not  to  be  inferred  from  these 
cases,  that  a  rigKt  to  any  species  of  property  may  not  be  ascertained,  so  as  to  give  the  party  in 
whose  favor  the  award  is  made,  a  possessory  remedy  for  the  recovery  of  it ;  for  if  two  persons 
submit  to  arbitration  a  dispute  respecting  the  right  to  property,  when  the  arbitrator  ascertains  to 
whom  the  property  belongs,  the  parties  are  concluded  by  the  award.  "Watson  on  Arb.  and 
Awards,  143  ;  No.  31  Law  Lib.  Philadel.  And  see  the  next  succeeding  note,  and  cases  there,  in 
regard  to  this  doctrine  as  it  respects  real  property. 

Whether  a  contest  relating  to  the  title  of  land,  is,  at  common  law,  an  arbitrable  matter,  was 
anciently  a  question  of  doubt ;  but  in  latter  times  those  doubts  have  been  dispelled,  and  it  ia 
now  settled  that  such  a  contest  may  be  determuied  by  arbitration.  The  decision  of  the  arbi- 
trators, it  is  true,  cannot  convey  the  title  to  land,  but  an  award  upon  the  title  is  binding  upon 
the  parties,  and  estops  the  plaintiff  or  defendant  from  disputing  the  title  affirmed  by  the  award. 
And  hence  it  is  said,  that  although  an  arbitrator  cannot  convey  land  from  one  to  another,  yet  if 
he  determine  the  right  to  be  in  one,  this  is  conclusive  evidence  of  title,  and  cannot  be  disputed 
in  an  action  of  ejectment.  Per  Owsley,  J.,  Shackleford  v.  Purket,  2  Marsh.  Ken.  Rep.  435,  439. 
Contra,  Drane  v.  Hodges,  1  Har.  k  M'Hen.  262. 

"An  award,  whether  it  relates  to  the  title,  the  possession,  or  the  location  or  boundaries  of  land, 
has  not  the  operation  of  a  conveyance.  But  the  parties  are  concluded  by  their  agreement  from 
disputing  the  location,  or  boundaries,  or  title,  as  settled  by  the  arbitrators.  Its  operation  is  in 
the  nature  of  an  estoppel.  The  award,  in  such  case,  is  not  offered  as  evidence  of  title,  but  to 
prevent  either  party  from  setting  up  a  title,  &c.,  which  had  been  negotiated  by  the  arbitrators.'' 
Curia,  per  Sutherland,  J.,  Jackson  v.  Gager,  5  Oowen's  Rep.  383,  381 ;  S.  P.,  Cox  v.  Jagger,  2 
Id.  638;  Shelton  V.  Aloox,  11  Conn.  Rep.  240;  Robertson  v.  M'Nefl,  12  "Wend.  575;  SelUck  v. 
Adams,  15  Johns.  Rep.  197  ;  Carey  v.  "Wilcox,  6  N.  Hamp.  Rep.  177 ;  Jones  v.  Boston  Mill 
Corporation,  6  Pick.  148,  154;  4  Id.  507.  But  see  "Whitney  v.  Holmes,  15  Mass.  Rep.  152.  The 
same  effect  will  follow,  though  the  submission  were  by  parol,  so  far  as  questions  of  mere  botmd- 
a/ry  are  concerned.  Jackson  v.  Gager,  5  Cowen's  Rep.  383.  "Whether  this  is  so  as  to  questions 
of  title,  quere.  See  Id.,  and  Lodgson  v.  Roberts'  Ex'rs,  3  Monroe,  255,  256,  257;  Evana  v. 
M'Kinsey,  Litt.  Sel.  Cas.  262,  264.  See  ante,  in'this  note.  A  parol  submission  and  award  that 
B.  shaU  pay  M.  a  sum  of  money,  as  a  compensation  for  the  future  use  of  M.'s  private  road,  made 
by  him  partly  over  his  own  land  and  partly  over  the  land  of  others,  without  their  consent,  was 
held  valid,  and  not  obnoxious  to  the  objection  of  being  an  agreement  concerning  an  interest  in 
land  within  the  Statute  of  Frauds.  Mitchell  v.  Bush,  7  Cowen's  Rep.  185.  In  Davy's  Ex'rs  v. 
Eaw  (7  Cranch,  171,  176),  an  objection  was  taken  to  an  award  concerning  the  price  of  lands, 
that  the  submission  and  award  should  have  been  by  deed.  Marshall,  C.  J.,  said:  "  That  is  where 
the  iitie  is  in  question.  But  here  the  title  was  conveyed — the  dispute  was  only  as  to  prica. 
The  question  of  title  was  not  submitted."  Semhle,  that  a  partition,  made  by  persons  appointed 
for  that  purpose  by  the  parties,  may  be  considered  as  an  award  of  arbitrators,  which,  though,  ^ 
might  not  have  the  operation  of  conveying  the  land,  would  estop  the  parties.  Shepard  v.  Ryersi, 
15  Johns.  Rep.  497,  502,  503. 

In  Pennsylvania,  an  award  in  respect  to  real  property,  when  made  pursuant  to  the  act  of  1705, 
is  put  upon  the  same  footing  with  a  verdict  in  ejectment,  and  is  not  conclusive  as  to  title.  See 
Duer  V.  Boyd,  1  Serg.  &  Rawle,  203.  Not  so,  however,  aa  to  an  award  pursuant  to  a  common- 
law  submission ;  accordingly  it  was  held,  on  a  review  of  all  the  Pennsylvania  cases,  that  in  tres- 
pass, an  award  under  a  submission  at  common  law,  fixing  a  boundary  line  between  the  parties, 
was  conclusive.  Davis  v.  Havard,  15  Serg.  &  Rawle,  165.  See  Calhoun  v.  Dunning,  4  DaU, 
120;  Dixon's  Lessee  v.  Morehead,  Addis.  216;  Duer  v.  Boyd,  1  Serg.  &  Rawle,  203.  Contra, 
in  Maryland.  See  Drane  v.  Hodges,  1  Harr.  &  M'Hen.  262.  This  latter  case,  however,  was 
decided  before  the  Revolution,  and  seems  a  solitary  exception  to  the  current  of  American  decisions. 
Per  Williams,  C.  J.,  11  Conn.  Rep.  248. 

In  New  York,  by  the  Revised  Statutes,  this  power  of  submitting  controversies  concerning  real 
estate  to  arbitration,  has  been  in  some  degree  restricted.  It  is  now  provided,  that  "  No  such  sub- 
mission shall  be  made,  respecting  the  claim  of  any  person  to  any  estate  in  fee  or  for  life  to  real 
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estate ;  but  any  claim  to  an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real  estate, 
and  controversies  respecting  the  partition  of  lands  between  Joint  tenants  or  tenants  in  common, 
or  concerning  the  boundaries  of  lands,  or  concerning  the  admeasurement  of  dower,  may  be  so 
submitted  to  arbitration.''  2  R.  S.  541,  §  1.  The  revisers,  in  introducing  this  section,  remark: 
"  The  old  law  certainly  was,  that  freehold  or  inheritance  of  lands  could  not  be  determined  by  ar- 
bitrament. 1  Roll.  242,  1.  10;  Comyn's  Dig.  Arbitrament,  d.  3.  And  although  it  has  been  quali- 
fied in  modern  times  (3  East,  11;  15  Johns.  Rep.  ISt),  by  saying  that  the  award  f3annot  operate 
to  ifransfer  title,  but  merely  to  estop  the  parties,  yet  it  is  conceived  that  this  is  only  calculated  to 
mislead  those  who  may  wish  to  resort  to  an  arbitration  to  determine  their  titles.  Besides,  on 
principles  of  public  policy,  it  is  believed  that  such  controversies,  which  always  involve  intricate 
legal  questions,  ought  not  to  be  thus  determined.  The  exceptions  stated  embrace  the  eases 
which  seem  to  require  it,  and  which  have  been  most  usually  presented  to  the  courts."  4  Re- 
visor's  Rep.  ch.  8  of  part  3,  tit.  14,  p.  156. 

The  award  need  not  show  upon  its  face  that  the  matter  sought  to  be  concluded  by  it  was  de- 
cided by  the  arbitrators.  S.,  the  plaintiff,  on  the  trial  of  an  ejectment,  claimed  title  under  a  deed 
executed  by  P.,  the  defendant ;  P.  gave  evidence  tending  to  show  that  the  deed  was  obtained 
by  fraud  and  unfair  practices ;  whereupon  S.  offered  in  evidence  an  award  made  between  the 
parties,  finding  the  legal  and  equitable  title  in  S.,  and  proposed  to  prove  by  parol  that  the  ques- 
tion of  fraud  sought  to  be  raised  was  controverted  before  the  arbitrators,  and  considered  by  them 
in  making  their  award.  On  appeal  from  decisions  on  the  trial,  which  excluded  the  evidence  thus 
sought  to  be  given,  it  was  held,  that  the  court  below  erred ;  and  after  showing  the  conclusiveness 
of  awards  in  respect  to  title,  the  learned  judge  who  delivered  the  opinion,  says,  that  though  this 
doctrine  did  not  appear  to  be  denied  by  the  court  a  quo,  yet  they  seemed  to  have  entertained  the 
opinion,  that  to  be  admissible  to  disprove  the  alleged  fraud,  the  award  should  show  upon  its  face 
that  the  arbitrators  passed  upon  it.  He  then  proceeds:  "This  court  cannot  admit  that  there  ex- 
ists any  necessity  for  an  award  to  contain  statements  of  aU  the  points  decided  by  the  arbitrators. 
To  be  evidence  of  any  particular  fact,  the  award  should,  no  doubt,  be  sufficiently  comprehensive 
to  imply  a  decision  of  it :  but  that  which  may  be  fairly  implied,  is  equivalent  to  an  express  alle- 
gation of  it.  That  the  award  offered  in  evidence  implies  a  decision  of  the  question  of  fraud,  we 
apprehend  there  is  little  room  to  doubt."  Shackleford  v.  Purket,  2  Marsh.  (Ken.)  Rep.  435,  439. 
"  If,  by  the  terms  of  the  submission,  the  arbitrators  were  not  empowered  to  decide  on  the  ques- 
tion of  fraud,  their  having  so  decided,  it  wiU  be*conceded,  ought  not  and  cannot  conclude  the 
parties ;  but  we  suppose  the  terms  of  submission  are  sufficiently  comprehensive  to  authorize  an 
inquiry  into  that  matter.  It  purports  to  refer  to  the  decision  and  final  determination  of  the  ar- 
bitrators all  matters  in  dispute  between  the  parties,  as  to  the  title  of  the  land  conveyed  by  Pur- 
ket. Whether  or  not  the  question  of  fraud  was  a  matter  then  in  dispute,  the  deed  of  submission 
affords  no  certain  information ;  but  the  parol  evidence  which  was  rejected  by  the  court,  was  of- 
fered to  prove  that  the  question  of  fraud  was  then  disputed ;  so  that  we  are  brought  to  examine 
the  correctness  of  that  decision  which  excluded  the  parol  evidence.  "We  think  the  evidence 
ought  to  have  been  admitted.  "Without  the  aid  of  parol  evidence,  it  would  be  impossible  to  sus- 
tain a  general  submission  of  all  matters  in  dispute.  For,  as  the  submission  contains  no  sugges- 
tion of  the  matters  disputed,  it  must  be  inoperative,  unless  those  matters  can  be  ascertained  by 
matters  extraneous  from  the  submission ;  for  it  is  plain,  no  defect  in  the  submission,  the  mere 
act  of  the  parties,  can  be  explained  by  anything  contained  in  the  award,  the  act  of  the  arbitra- 
tors ;  and  there  is  nothing  else  but  parol  evidence  which  can  be  resorted  to,  for  the  purpose  of 
supporting  the  submission."    Id.  pp.  439,  440. 

■  Where  the  submission  was  of  a  controversy  respecting  the  title  to  certain  lands,  and  the  award 
was,  that  the  land  belongs  to,  &c.,  naming  one  of  the  parties ;  held,  that  the  award  was  equivalent 
to  finding  that  such  party  had  the  whole  estate.  Shelton  v.  Alcox,  11  Conn.  Rep.  240.  See  S.  P., 
Ooxe  V.  Lundy,  1  Coxe's  Rep.  255. 

If  the  award  is  not  within  the  submission  or  the  jurisdiction  conferred  upon  the  arbitrators,  it 
must  necessarily  be,  so  far  at  least,  void.  See  ante,  in  this  note.  A  submission,  however,  of  all 
demands,  includes  questions  concerning  real  as  well  as  personal  property.  See  ante,  note  263, 
and  cases  there  cited  to  this  point.    Also,  Byers  v.  Van  Dusen,  5  Wend,  268. 

We  observed,  ante,  in  this  note,  that  courts  would  presume  in  favor  of  awards.  Accordingly, 
where  parties  submitted  the  settlement  of  a  division  line  between  their  farms,  and  the  bonds  re- 


SEC.  III.]  Awards.  411 

cited  that  a  cedar  post  should  be  the  place  of  beginning,  and  that  the  lines  described  in  certain 
original  leases  should  guide  as  to  courses  and  distances ;  and  that  parol  evidence  should  be  ex- 
cluded ;  and  the  award  adopted  a  stake  as  the  place  of  beginning,  and  certain  stakes  newly  set 
up,  &c.,  to  regulate  the  courses  and  distances,  and  said  nothing  as  to  the  cedar  post  or  original, 
leases ;  held,  that  the  place  of  beginning,  and  courses  and  distances  mentioned  in  the  award, 
should  be  intended  the  same  as  those  described  in  the  bonds.  The  contrary  is  matter  of  defence 
and  comes  properly  from  the  other  side.    Bacon  v.  Wilber,  1  Cowen's  Rep.  117. 

Where  the  submission  was  of  a  controversy  between  the  owners  of  two  adjoining  farms,  as  to 
boundary,  and  the  submission  authorized  the  arbitrators  to  establish  the  line,  without  any  limita- 
tion to  their  powers,  other  than  that  their  decision  should  be  governed  by  an  original  tier  line, 
and  the  arbitrators  made  an  award,  declaring  a  certain  line,  speoiiically  set  forth,  as  the  boundary 
line  between  the  parties ;  held,  that  it  was  conclusive ;  and  that  it  was  not  competent  for  the 
party  against  whom  the  award  was  made,  in  an  action  of  ejectment  brought  against  him  for  the 
land  which  he  was  found  by  it  to  be  in  possession  of  belonging  to  the  other  party,  to  show  that 
the  line  established  by  the  award  was  not  according  to  the  true  tier  line,  for  that  was  matter 
upon  which  the  arbitrators  had  adjudicated.  Held,  also,  that  parol  evidence  of  the  arbitra- 
tors to  show  that  the  line  established  was  in  conformity  to  the  original  tier  line  referred  to  in 
the  submission,  was  admissible  on  the  part  of  the  plaintiff  as  explaining  the  location  and  opera- 
tion of  the  award.     Robertson  v.  M'Niel,  12  Wend.  Rep.  578,  581,  582,  583. 

By  a  private  inclosure  act,  commissioners  were  directed  to  fix  and  settle  the  boundaries  of  a 
parish,  in  a  certain  manner  therein  specified,  and  to  advertise  in  a  provincial  newspaper  the 
boundaries  so  fixed  and  settled.  The  boundaries  so  fixed  and  settled  were  also  to  be  inserted  in. 
the  award  of  the  commissioners,  and  to  be  binding,  final  and  conclusive.  The  commissioners 
having  fixed  the  boundaries  in  the  mode  specified,  duly  advertised  a  description  of  them ;  but 
the  boundaries  mentioned  in  the  award  varied  from  those  which  had  been  advertised ;  and  held, 
that  the  authority  given  to  the  commissioners  had  not  been  pursued,  and  that  their  award  was 
not  binding  as  to  the  boundaries  of  the  parish.  The  King  v.  The  Inhab.  of  Washbrook,  4  Bam. 
&  Cress.  732  ;  Roscoe's  Ev.  115. 

The  award  will  conclude  the  party  and  those  claiming  under  him.  Shelton  v.  .AJcox,  11  Coniu 
Rep.  240.     See  this  case  stated  ante. 

And  one  claiming  under  a  party  to  the  award,  may  avail  himself  of  it  to  conclude  the  other 
party  and  those  claiming  under  him.  Evans  v.  M'Kinsey,  Litt.  Sel.  Cas.  262,  cited  amte,  in  this 
note.     See,  also,  Cox  v.  Jagger,  5  Cowen's  Rep.  638 ;  Shelton  v.  Alcox,  sitpra. 

We  noticed,  ante,  that  if  the  subject  matter  of  the  action  were  embraced  by  the  express  terms 
of  the  submission,  the  award  would  be  a  bar,  even  though  such  subject  matter  had  not  been  in- 
quired into.  This,  we  supposed  to  be  the  English  doctrine  as  laid  down  in  Smith  v.  John- 
son, there  cited ;  and  our  view  is  fortified  by  the  subsequent  case  of  Dunn  v.  Murray  (9  Barnw. 
&  Cress.  780).  In  the  latter,  an  action  was  brought  to  recover  damages  for  a  breach  of  contract, 
in  discharging  the  plaintiff  before  the  agreed  time,  without  reasonable  cause.  A  former  action 
had  been  commenced  by  the  same  plauitiff  against  the  defendant,  for  the  same  demand,  and  also 
for  work,  labor,  &c.,  and  all  matters  in  difference  therein  had  been  referred,  by  order  at  Nisi 
Prius,  to  the  arbitrament  of  a  barrister  at  law,  who  awarded  to  the  plaintiff  a  sum  for  the  ser- 
vices he  had  actually  performed,  but  none  for  damages  on  account  of  his  dismissal.  This  was 
distinctly  proved,  and  it  was  shown  that  no  claim  whatever  was  made  before  the  arbitrator,  for 
any  compensation  on  the  ground  of  the  dismissal,  and  consequently,  of  course,  it  was  not  made 
the  subject  of  inquiry.  The  court,  under  these  circumstances,  held,  that  the  plaintiff  could  not 
recover.  And  per  Tenterden,  C.  J.,  delivering  the  opinion :  "  It  is  clear  that  the  present  claim 
might  have  been  brought  before  the  arbitrator  on  that  occasion,;  and  in  the  ease  of  Smith  v. 
Johnson  (15  East,  213),  Lord  Elleuborough  lays  it  down,  that  where  all  matters  in  difference  are 
referred,  the  party,  as  to  every  matter  included  within  the  scope  of  such  reference,  ought  to 
come  forward  with  the  whole  of  his  case.  So,  here,  the  present  claim  was  within  the  scope  of 
the  former  reference ;  it  was  the  duty  of  the  plaintiff  to  bring  it  before  the  arbitrator,  if  he 
meant  to  insist  upon  it  as  a  matter  in  difference,  and  he  cannot  now  make  it  the  subject  matter 
of  fresh  action." 

This  doctrine  has  been  distinctly  recognized  in  Connecticut.  Accordingly,  where  A.  and  B. 
made  a  submission  of  their  accowits,  which  were  awarded  upon,  and  the  award  complied  with  i 
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Appointment  of  umpire. — Enlargement  of  time. 

If  the  submission,  or  the  rule  of  court,  contain  a  power  to  appoint  an 
umpire,  or  to  enlarge  the  time,  and  the  power  has  been  exercised,  proof 
must  be  given  of  the  appointment  or  enlargement  accordingly.  A  mere 
recital  of  the  ajspointment  or  enlargement  contained  in  the  award  itself 


and  afterwards,  A.  brouglit  an  action,  claiming  to  recover  for  certain  articles  which  accrued  be- 
fore the  submission,  but  which  were  not  in  fact  laid  before  the  the  arbitrators ;  held,  that  the 
award  was  a  complete  bar.  Bunnel  v.  Pinto,  2  Conn.  Rep.  431.  "  It  is  clear,"  says  Swift,  C.  J. 
(Id.  433 1,  "that  the  word  accounts,  will  include  all  book  accounts,  so  that  the  question  is, 
whether,  when  a  man  has  made  a  submission  which  wiU  comprehend  book  accounts,  he  can  ex- 
hibit to  the  arbitrators  a  part  of  his  books  to  be  adjusted,  and  then,  when  an  award  was  regularly 
made,  bring  an  action  of  book  debt  to  recover  the  articles  omitted.  No  case  can  be  found  to  war- 
rant this  doctrine.  A  book  account  is  an  indivisible  claim,  as  much  as  a  promissory  note ;  and 
a  party  may  as  well  pretend  that  he  kept  back  part  of  his  claim  on  a  note,  and  then,  after  the 
award,  bring  a  suit  on  the  note,  as  he  can  in  the  case  of  a  book  of  account.  If  this  should  be 
allowed,  men  could  never  know  whether  their  books  were  settled  by  arbitrament.  One  party 
might  keep  back  a  part  of  his  accounts,  and  then,  in  an  action  to  recover  it,  there  would  not 
only  be  a  question  whether  he  had  a  legal  claim,  but  also,  whether  it  had  been  settled  by  the 
award.  This  would  be  to  make  arbitrations  an  instrument,  not  to  diminish,  but  to  increase  liti- 
gation. An  award  is  as  conclusive  on  the  matter  included  in  the  submission  as  a  judgment ;  and 
no  one  will  say,  that  a,  second  action  can  be  brought  on  book,  on  pretence  that  the  charges 
claimed  were  omitted  in  the  former  action."  Hosmer,  J.,  delivered  an  opinion  to  the  same  effect. 
He  says  (Id.  434),  "  The  cases  of  Ravee  v.  Parmer,  and  Golightly  v.  Jellicoe  (4  T.  R.  146,  147)1 
do  not  sustain  the  ground  assumed  by  the  plaintiff.  They  merely  decide,  that  a  submission  of  ai 
matters  of  difference,  does  not  comprise  a  matter  not  in  difference,  which  was  not  brought  be- 
fore the  arbitrator.  The  expression,  matters  in  difference,  the  court  probably  construed  as  synony- 
mous with  matters  in  actual  controversy.  Of  this  opinion  was  the  court,  in  "Webster  v.  Lee  (5 
Mass.  Rep.  334),  and  the  submission  of  aR  demands,  they  construed  as  co-extensive.  But,  none  of 
these  decisions  apply  to  the  present  case,  in  which  the  submission  was  of  all  accounts ;  compre- 
hending beyond  all  question,  the  subject  matter  of  the  plaintiff's  action.  The  case  of  Seddon  v 
Tutop  (6  T.  R.  60";),  has  no  bearing  on  the  question  before  us.  A  person  is  not  bound  in  an 
action  at  law,  to  unite  different  causes  of  action ;  and  if  he  has  done  it,  he  may  support  one 
count,  and  omit  to  give  evidence  in  relation  to  another.  But  if  persons  will  blend  in  one  sub- 
mission, numerous  and  distinct  causes  of  action,  they  have  agreed  that  the  award  shall  be  con- 
clusive upon  them."    Id.  435.     See  also.  Park  v.  Halsey,  2  Root's  Rep.  100. 

In  Kentucky,  it  would  seem,  that  a  submission  of  all  demands  concludes  only  as  to  such  mat- 
ters as  were  actually  brought  before  the  arbitrators.  This  was  noticed  ante  (note  263) ;  and  we 
there  saw,  that  the  same  doctrine  prevails  in  several  other  states.  In  Engleman's  Ex'rs  v.  Engle- 
man  (1  Dana,  43'7),  the  plaintiff  sued  the  executors  of  his  father  for  work  done  by  the  former 
for  the  latter  during  his  lifetime,  in  1828  and  1829.  The  executors  proved,  that  after  the  father's 
decease,  they  and  the  plaintiff,  to  avoid  a  lawsuit,  submitted,  by  parol,  the  plaintiff's  claim  for 
compensation  for  services,  to  arbitrators,  who  awarded  two  hundred  dollars  for  the  year  1829. 
It  appeared  that  the  plaintiff  was  an  infant,  during  1828  ;  and  the  court  held  the  award  a  bar- 
The  decision  does  not  go  upon  the  ground  that  the  award  (the  whole  demand  as  well  for  1828  as 
1829,  being  included  within  the  submission)  must  necessarily  be  conclusive  against  the  claim  for 
1828 ;  it  however  afSrms,  that  the  submissions  and  award,  independent  of  any  other  evidence, 
would  afford  a  presumption  that  the  arbitrators  had  taken  the  whole  claim  into  consideration,  re- 
jecting that  for  1828,  and  allowing  that  for  1 829.  The  decision  also  proceeds  upon  deductions 
from  the  testimony  of  the  arbitrators,  which  was  admitted  to  show  what  passed  on  the  hearing 
before  them,  and  what  was  considered  in  making  their  award.  Further,  as  to  this  doctrine  in 
Kentucky,  and  when  parol  evidence  is  admissible  in  aid  of  an  award,  to  show  what  was  passed 
upon  by  the  arbitrators,  see  Shackleford  v.  Purket,  2  Marah.  (Ken.)  Rep.  435,  et  seq.,  stated  in 
next  preceding  note.    See  also  ante,  notes  263  and  292.  ^ 
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■will  not  be  sufficient ;  nor  will  it  be  enough  to  show  that  the  umpire  acted 
with  the  other  arbitrators,  and  signed  the  award.(l) 


(1)  still  V.  Halford,  4  Camp.  19 ;  Davia  v.  Tass,  15  East,  97.  See  also  In  re  Hick,  8  Taunt. 
694;!  Halden  v.  Glasscock,  8  D.  &  R.  151 ;  Lawrence  v.  Hodgson,  1  Y.  &  J.  16.  As  to  proof  of 
an  award  under  an  indosure  act,  see  B.  v.  Haslingfield,  2  M.  &  S.  558  ;  Doe  d.  Nanney  v.  Gore, 
2  M.  &  W.  320.  See  also  Heysham  v.  Foster,  5  M.  &  E.  2t 7 ;  Manning  v.  E.  C.  Bail.  Co.,  12 
M.  &  "W.  237. 

Note  409. — As  to  the  proof  of  the  reference,  or  submission,  where  the  action  is  brought  upon 
an  award,  made  under  a  rule  of  court,  see  Still  v.  Halford,  4  Camp.  Bep.  17,  cited  amie,  note  374 ; 
also  Watson  on  Arb.  &  Aw.  223  ;  No.  31,  Law  Lib.  Phil. 

If  the  submission  be  by  writing  to  which  there  is  an  attesting  witness,  he  must  be  called  to 
prove  it,  or  his  absence  duly  accounted  for.  Watson  on  Arb.  &  Aw.  223 ;  No.  31,  Law  Lib. 
Phil.     See  also  infra,  as  to  proof  of  deeds,  agreements,  &o. 

Note  410. — This,  it  is  believed,  is  the  general  rule,  where  a  party  sets  up  an  award,  either  aa 
the  foundation  of  an  action  or  otherwise.  Jurisdiction,  or  the  power  of  making  the  award,  must 
be  shown ;  and  that  depends  upon  the  submission,  which  such  party  is  bound  to  establish.  See 
cmte,  note  408. 

The  submission  by  aU  the  parties  must  be  proved.  Accordingly,  if  the  submisson  of  the  plain- 
tiff be  not  shown,  the  action  on  the  award  wiU  fail.  So,  as  to  the  defendant.  Dilly  v.  PolhiU,  2 
Strange,  923.  See  2  Wms.  Saund.  61  h,  note  2.  In  debt  by  A.  &  B.  against  C.  on  an  award, 
where  the  declaration  alleged  that  the  submission  was  by  A.  and  his  wife,  and  B.  on  the  one 
side ;  and  by  C.  and  D.  jointly  and  severally  on  the  other ;  held  that  the  plaintiff  must  prove  the 
submission  of  all.  As  to  the  submission  of  D.,  the  court  say,  that  C.  might  never  have  consented 
to  submit  unless  D.  joined.  Ferrer  v.  Ovan,  1  Mann.  &  Byl.  222,  227.  And  the  submission  must 
be  a  valid  and  binding  one ;  accordingly,  where  a  suit  in  chancery  between  M.  and  divers  infants, 
plaintiffs,  and  P.  and  T.  defendants,  was,  on  the  consent  of  the  attorneys  for  the  respective  parties, 
ordered  to  be  submitted  to  arbitrators ;  held,  in  an  action  on  the  award  against  P.  and  T.,  that 
Inasmuch  as  the  attorneys  had  no  suflBoient  authority,  as  such,  to  consent  to  the  submission  on 
the  part  of  the  infants,  the  submission  was  not  mutual,  and  consequently  the  award  was  bad. 
Bidden  v.  Dowse,  6  Barn.  &  Cress.  255.  See  this  case,  as  to  the  power  an  attorney  has  to  sub- 
mit for  an  infant  or  his  next  friend.  As  to  agreements  to  submit,  made  by  infants  themselves, 
see  ante,  note  408 ;  and  see  that  note  generally  in  respect  to  the  validity  of  awards  as  depending 
upon  the  agreement  or  act  of  submission. 

The  submission  must,  ordinarily,  be  proved  to  have  been  to  those  who  made  the  award ;  and 
an  umpire  cannot  be  called  in,  nor  can  the  arbitrators  in  any  measure  delegate  their  power  to 
others,  unless  authority  to  that  effect  be  conferred  by  the  submission.     See  a/nte,  note  408. 

If  the  submission  were  to  two  persons  by  name,  and  to  a  third  to  be  appointed  by  the  two,  the 
formal  act  of  appointing  the  third,  according  to  the  submission,  must  be  duly  proved.  It  cannot 
be  established  by  a  statement  of  the  fact  in  the  award;  nor  inferred  from  the  three  having  acted 
together.  Still  v.  Halford,  4  Camp.  R.  18,  19 ;  Watson  on  Arb.  &  Aw.  224 ;  No.  31,  Law  Lib.  Phil. 
But  the  parties  may,  by  their  acts  before  the  arbitrators,  preclude  themselves  from  disputing  the 
authority  of  the  third  person  thus  called  in ;  as  where  the  latter  acted  with  the  arbitrators  from 
the  first,  and  the  parties  appeared  before  them,  when  through  with  the  investigation,  and  made 
no  objection ;  held,  that  the  award  was  good.  Bison  v.  Berry,  4  Band.  Rep.  275,  279  ;  Under- 
bill V.  Van  Cortlandt,  2  John.  Bep.  339.  See  S.  C,  17  John.  Bep.  405.  And  in  England,  where 
the  parties  appeared  before  an  umpire  appointed  without  authority,  and  submitted  themselves  to 
his  jurisdiction  as  if  he  had  been  properly  chosen,  held  that  an  award  made  by  him  was  good. 
Matson  v.  Trower,  1  By.  &  Mood.  17.  A  similar  doctrine  has  been  recognized  in  Maine.  Nor- 
ton V.  Savage,  1  Fairf.  Rep.  455,  456,  457. 

As  to  what  may  be  shown  by  the  dfendant,  in  an  action  on  the  award,  see  ante,  note  408. 

In  New  York,  an  award  of  the  Onondaga  commissioners  respecting  lands,  may  be  proved  by 
an  exemplification  filed  in  the  clerk's  office  of  that  county.  Jackson  ex  dem.  Woodruff  v.  Tib- 
bits,  2  Wend.  592.  • 
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Inquisition. 

When  an  inquisition  is  offered  in  evidence,  the  commission  under  which 
it  was  taken  ought  regularly  to  be  proved,  or  shown  to  be  lost.(l)  But 
in  cases  of  more  general  concern,  such  as  the  ecclesiastical  surveys,  the 
commissions  are  considered  to  be  of  such  public  notoriety  as  not  to  require 
proof.  (2) 

Eule  of  court. 

Where  an  inferior  court  prints  and  circulates  copies  of  its  rules  for  the 
guidance  of  its  officers,  it  seems  doubtful  whether  one  of  such  copies  is 
evidence  of  the  rules  on  which  the  officers  are  to  act,  without  proof  that  it 
had  been  examined  with  the  original.  On  a  trial  for  perjury,  assigned 
upon  an  affidavit  sworn  by  an  insolvent,  in  the  Insolvent  Debtors'  Court,(3) 
a  clerk  of  the  court  was  called  to  prove  that  by  the  practice  of  the  court 
the  affidavit  was  necessary:  he  produced  a  printed  paper,  purporting  to  be 
the  rules  of  the  court,  stating  that  he  had  got  it  from  the  clerk  of  the 
rules;  that  he  was  iu  the  habit  of  delivering  out  copies  of  this  paper  as 
the  rules,  and  that  a  copy  was  hung  up  in  an  office  adjoining ;  but  he  had 
not  compared  the  rules  produced  with  that  copy,  nor  did  he  know  of  any 
authentic  original  of  the  rules,  or  anything  of  the  practice  of  the  court, 
except  from  the  printed  paper.  The  court  determined  that  this  evidence 
was  not  sufficient,  as  there  was  no  proof  either  of  a  written  or  an  unwritten 


(When  the  arbitrators  exceed  their  powers  and  pass  upon  matters  not  submitted  to  them, 
whatever  they  assume  to  do  beyond  the  scope  of  their  authority  will  be  rejected,  but  the  award 
will  be  good  as  to  the  residue.  Having  once  acted  in  the  premises,  their  powers  are  exhausted, 
and  they  cannot  go  again  into  the  case  and  make  another  award,  nor  can  parol  testimony  be 
received  to  show  that  the  arbitrators  intended  something  different  from  what  their  determination 
plainly  declares,  or  to  contradict  or  impeach  the  award.  Doke  v.  James,  4  Comst.  568.  If 
authority  be  given  to  two  arbitrators,  and  in  case  they  disagree  to  them  and  a  third  to  be  chosen 
by  them,  the  award  must  be  made  by  the  three  acting  together ;  and  if  the  plaintiff  alleges 
an  award  by  an  umpire  chosen  by  the  two,  he  cannot  prove  under  his  allegation  an  award 
made  by  two  of  them  who  agreed.  Lyon  v.  Blossom,  4  Duer  R.  318.  The  award  cannot  be 
contradicted  or  impeached ;  but  where  an  award,  signed  by  two  arbitrators,  describes  themselves 
as  the  persons  to  whom  certain  matters  were  submitted,  and  then  concludes  as  usual,  sotting 
forth  their  determination,  parol  evidence  may  be  received  to  show  that  a  third  arbitrator  not 
named  in  the  award  met  and  acted  with  them.     Schultz  v.  Halsey,  3  Sand.  S.  C.  R.  405.) 

(1)  B.  N.  P.  228 ;  Evans  v.  Taylor,  1  A.  &  E.  617  ;  Newburgh  v.  Nowburgh,  3  Bro.  P.  C.  553; 
Rowe  V.  Brenton,  8  B.  &  C.  147.  The  originals  of  some  of  the  parliamentary  surveys  having  been 
destroyed  in  the  Are  of  London,  eofiies  from  unsuspected  repositories  have  been  admitted.  Dnder- 
hill  V.  Durham,  2  Gwill.  542  ;  Buller  v.  Michell,  4  Dow.  325  ;  Greeno  v.  Proude,  1  Mod.  117.  In 
Andertoii  v.  Magawley  (3  Bro.  P.  C.  588),  an  old  inquisition,  post  morkm,  was  read,  witliout  pro- 
duction of  the  commission ;  but  it  was  held  to  be  necessary  to  prove  that  such  a  commission  did 
actually  issue.  In  Aloook  v.  Cook,  tried  before  Tindal,  C.  J.,  in  London,  a  survey  from  the  office 
of  the  duchy  of  Lancaster  was  admitted,  though  the  commission  was  not  extant.  It  purported 
to  bo  signed  by  the  commissioners,  and  came  from  tlio  proper  custody,  and  was  proved  to  be  of 
the  handwriting  of  the  age. 

(2)  Vin.  Ab.  tit.  Evidence,  A,  b.  42 ;  B.  N.  P.  228,  229  ;  Hardoastle  v.  Sclater,  2  Gwill.  787  ; 
Vicar  of  Kellington  v.  Trinity  College,  1  Wils.  170. 

(3)  R.  V.  Koops,  6  A.  &  E.  198. 
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practice.     In  a  former  case,  at  Nisi  Prius,(l)  Lord  Tenterden,  C.  J.,  had 
admitted  one  of  these  printed  copies  as  primary  evidence. 

Deposition  before  a  magistrate.    How  proved. 

The  deposition  of  a  witness,  taken  before  a  magistrate,  is  of  the  nature 
of  secondary  evidence ;  and  the  evidence  of  the  witness  viva  voce,  if  pro- 
ducible, must  be  produced.  It  will  be  necessary,  therefore,  to  show  the 
circumstances  under  which  the  deposition  can  be  admitted, — as  by  proof 
of  the  witness's  death,  or  inability  to  attend,  or  other  suf&cient  caase.(2) 

It  used  formerly  to  be  held,  on  the  authority  of  Lord  IIale,(3)  that  it 
would  be  necessary,  for  proving  depositions,  to  call  as  witness  either  the 
committing  magistrate  or  coroner  who  took  them,  or  the  clerk  who  reduced 
them  into  writing;  and  the  reason  given  for  the  rule  was,  that  it  might  be 
known  whether  the  true  substance  of  what  had  been  stated  was  taken 
down  correctl}^  But  there  is  no  principle,  or  rule  of  evidence,  ■\vhich 
makes  it  indispensable  to  resort  to  the  evidence  of  either  of  those  persons 
as  a  higher  medium  of  proof:  their  evidence  may,  perhaps,  be  in  general 
more  satisfactory  to  the  court  and  the  jury  than  proof  by  a  third  person 
who  was  present  at  the  proceeding ;  but  it  may  in  many  cases  be  less  satis- 
factory :  it  is  not,  therefore,  in  its  nature  the  best  evidence,  and  the  principle 
which  excludes  secondary  evidence  does  not  apply.  The  rule,  as  settled 
before  the  late  statute  (11  &  12  Vict.  c.  42),  was,  that  the  deposition  might 
be  proved  either  by  the  committing  magistrate,  or  by  the  magistrate's 
clerk,  or  by  some  other  person  who  was  present  when  the  information  of 
the  witness  was  taken. (4) 

That  statute  gives  no  directions  as  to  the  party  by  whom  the  deposition 
is  to  be  proved ;  but  it  requires  proof  that  the  deposition  was  taken  in  the 
presence  of  the  accused,  and  that  he  had  an  opportunity  of  cross-examin- 
ing the  witness.  Neither  the  signature  of  the  magistrate  or  of  the  witness 
need  be  proved ;  it  is  sufficient  if  the  deposition  purport  to  be  signed  by 
the  former ;  but  it  is  open  to  the  prisoner  to  show  that  the  deposition  was 
not  in  fact  signed  by  the  magistrate.  (5) 

If  the  deposition  should  omit  to  state  that  the  witness  was  sworn,  it 
would  seem  that  the  omission,  though  it  would  not  vitiate  the  deposition. 


(1)  Dance  v.  Robson,  M.  &  M.  294.    This  case  was  not  cited  in  R.  v.  Koops. 

(2)  Supra,  Chap.  1,  Sect.  7,  p.  229  ;  and  as  to  the  requisites  of  depositions  under  the  stat.  11  & 
12  Vict.  u.  42,  §  17,  supra,  p.  225. 

(3)  2  H.  P.  C.  51,  284. 

(4)  R.  V.  Wilshaw,  Car.  &  M.  146,  where  the  deposition  was  proved  by  a  constable. 

(5)  Sect.  17,  supra,  p.  221. 

Though  such  depositions  are  not  admissible  at  common  law,  they  may  be  used  to  contradict 
the  witnesses  making  them.  "Wamsley  v.  The  Commonwealth,  10  Gratt.  (Va.)  658.  But  the 
deposition  of  a  witness  made  before  a  committing  magistrate  is  not  admissible  on  a  substquent 
trial  unless  the  prisoner  has  had  a  fair  opportunity  ot  cross-examining  him.  Collin  v.  The  State, 
8  Eng.  (13  Ark.)  676. 
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should  be  supplied,  and  proof  of  the  fact  be  produced ;  for  the  swearing 
of  the  witness  is  indispensably  necessary.(l) 

The  same  statute  requires  that  the  depositions,  after  they  have  been  re- 
duced into  writing,  shall  be  read  over  to  the  prisoner,  that  he  shall  be 
cautioned  by  the  magistrate  in  a  certain  form  given  by  the  act,  and  that 
whatever  he  then  says  shall  be  taken  down  in  writing,  read  over  to  him, 
and  signed  by  the  magistrate ;  and  that  this  statement  may  then,  without 
further  proof  thereof,  be  given  in  evidence  at  the  trial,  unless  it  shall  be 
proved  that  it  was  not  in  fact  signed  by  the  magistrate. (2) 


SECTION  IV. 
Of  the  Proof  of  Foreign  Judgynents  and  of  Foreign  Laws. 

Judgment  of  colonial  court. 

It  has  been  seen  that  the  seals  of  all  courts,  where  a  seal  is  given  by  act 
of  Parliament,  will  be  judicially  recognized.(3)  If  a  colonial  court  possess 
a  seal,  it  ought  to  be  used  for  the  purpose  of  authenticating  its  j  udgments, 
although  it  may  be  so  much  worn  as  no  longer  to  make  any  impression.(4) 
If  it  is  clearly  proved  that  the  court  has  not  any  seal,  so  that  the  docu- 
ment cannot  be  clothed  with  the  form  of  a  legal  exemplification,  it  must 
be  shown  to  possess  some  other  requisite  to  entitle  it  to  credit  ;(5)  as,  by 
proving  the  signature  of  the  judge  upon  the  judgment.(6) 

Foreign  judgment. 

In  like  manner,  in  an  action  upon  a  judgment  of  a  court  of  a  foreign 
country,  if  the  judgment  is  subscribed  by  the  judge  of  the  court,  and  has 
a  seal  afBxed,  it  must  be  proved  by  proving  the  handwriting  of  the  judge, 
and  the  authenticity  of  the  seal.(7) 


(1)  Supra,  p.  226. 

(2)  Sect.  18,  supra,  p.  222.  Aa  to  whether  it  is  necessary  to  prove  the  caution  to  have  been 
given,  see  R.  v.  Higson,  2  C.  &  K.  769,  supra,  p.  244. 

(3)  Ante,  Vol.  I. 

(4)  Cavan  v.  Stewart,  1  Stark.  E.  525. 

(5)  2  Stark.  R.  11. 

(6)  Alves  V.  Bunhury,  4  Camp.  28. 

(7)  Henry  v.  Adey,  3  East,  221;  Buchanan  v.  Eucker,  1  Camp.  63;  S.  C,  9  East,  192; 
Flindt  V.  Atkins,  3  Camp.  215 ;  Alivon  v.  Purnival,  1  C,  M.  k  R.  281. 

Note  411. — Pickard  v.  Bailey,  6  Foster  (N.  H.),  152,  was  the  case  of  a  judgment  recovered  in 
Canada  and  proved  in  New  Hampshire,  holding  the  law  as  slated  in  the  text.  See,  also,  Watson 
V.  "Walker,  3  Poster  (N.  H.),  471,  which  holds  that  the  national  seal  of  a  foreign  government 
proves  itself;  and  Spaulding  v.  Vincent,  24  Vt.  501;  and  Steward  v.  Swanzy,  23  Miss.  (1  Cush.) 
602 ;  and  Phillips  v.  Lyons,  1  Texas,  392  ;  and  Bryant  v.  Kelton,  Id.  434.  See,  also,  ante,  note 
372 ;  and  Packard  v.  HiU,  7  Cowen,  434;  2  Wend.  411 ;  5  Id.  375. 
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Exemplification. 

Aa  exemplification  of  a  foreign  j  udgment,  that  is,  a  copy  authenticated 
under  the  seal  of  the  court,  or  an  examined  copy,  is  evidence  of  the  judg- 
ment in  the  courts  of  this  country.(l)  But  a  document,  purporting  to  be 
a  copy  of  a  judgment,  and  to  be  made  by  the  of&cer  of  the  court,  is  not 
admissible.  (2) 


(1)  By  Lord  Ellenborough,  C.  J.,  and  Bayley,  J.,  in  Appletou  v.  Braybrooke  (Lord),  6  M.  &  S. 
34,  36;  S.  C,  2  Stark.  R.  11,  12.  An  examined  copy  of  an. Irish  judgment  is  sufficient.  See 
Adamthwaite  v.  Synge,  4  Camp.  312 ;  S.  C,  1  Stark.  R.  183. 

(2)  Appleton  v.  Braybrooke  (Lordj,  ut  supra;  Alivou  v.  Furuival,  ui  supra. 

Note  412. — ^In  New  York,  the  Revised  Statutes  provide  that  the  records  and  judicial  proceed- 
ings of  any  court  in  a  foreign  country,  shall  be  admitted  in  evidence  in  the  courts  of  this  state 
upon  being  authenticated  as  follows : 

1.  By  the  attestation  of  the  clerk  of  such  court,  with  the  seal  of  such  court  annexed,  or  of  the 
officer  in  whose  custody  such  records  are  legally  kept,  with  the  seal  of  his  office  annexed : 

2.  By  a  certificate  of  the  chief  justice  or  presiding  magistrate  of  such  court,  that  the  person 
attesting  such  record  is  the  clerk  of  the  court,  or  that  he  is  the  officer  in  whose  custody  such 
record  is  required  by  law  to  be  kept ;  and,  in  either  case,  that  the  signature  of  such  person  Is 
genuine:  and, 

3.  By  a  certificate  of  the  secretary  of  state,  or  other  officer  of  the  government  under  whose 
authority  such  court  is  held,  having  the  custody  of  the  great  or  prmcipal  seal  of  such  govern- 
ment, purporting  that  such  court  is  duly  constituted,  specifying  generally  the  nature  of  its  juris- 
diction, and  verifying  the  signature  of  the  clerk  or  other  officer  having  the  custody  of  such 
record,  and  also  verifying  the  signature  of  the  chief  justice  or  presiding  magistrate.  2  R.  S. 
396,  §  2fci. 

Copies  of  such  records  and  proceedings  in  the  courts  of  a  foreign  country  may  also  be  admitted 
in  evidence  upon  due  proof — 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original,  and  is  an  exact 
transcript  of  the  whole  of  such  original : 

2.  That  such  original  was  in  the  custody  of  the  clerk  or  other  officer  legally  having  charge  of 
the  same :  and, 

3.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be  proved  to  be  the  seal  of  the  court 
in  which  such  record  or  proceeding  shall  be.    Id.  §  27. 

It  is  declared,  however,  that  these  provisions  shall  not  prevent  the  proof  of  any  record  or 
judicial  proceeding  of  the  courts  of  any  foreign  country  according  to  the  rules  of  the  common  law 
in  any  other  manner  than  that  pointed  out  above :  nor  shall  they  be  construed  as  declaring  the 
effect  of  any  record  or  judicial  proceeding,  authenticated  as  prescribed  by  the  statute.    Id.  §  28. 

The  different  modes  of  autlientioatiog  foreign  judgments,  independent  of  any  legislative  pro- 
vision on  this  subject,  have  been  laid  down  by  Marshall,  C.  J.,  as  follows :  1 .  By  an  exemplifica- 
tion under  the  great  seal.  2.  By  a  copy,  proved  to  be  a  true  copy.  3.  By  the  certificate  of  an 
officer  authorized  by  law,  which  certificate  must  itself  be  properly  authenticated.  These  he  pro- 
nounces the  usual,  if  not  the  only,  modes  of  authenticating  foreign  judgments.  Church  v.  Hub- 
bart,  2  Crauch,  181,  238.  See,  also,  Mahuriu  v.  Bickford,  6  K  Hamp.  Rep.  667,  570;  Vander- 
voort  V.  The  Columbian  Ins.  Co.,  2  Cam.  Rep.  155,  et  seq. 

If  these  modes  of  authentication  be  all  beyond  the  reach  of  the  party,  other  testimony,  inferior 
in  its  character,  will,  it  seems,  be  received.  Church  v.  Hubbart,  supra,  per  Marshall,  C.  J.  See 
Hadfield  v.  Jameson,  2  Munf  Rep.  53  ;  Young  v.  Gregory,  3  Call,  446 ;  also  per  Washington, 
J.,  in  "Wood  V.  Pleasants,  3  Wash.  C.  C.  Rep.  201,  203. 

But  where  it  does  not  appear  that  there  is  any  insuperable  impediment  to  the  use  of  either  of 
these  modes,  the  courts  will  not  presume  such  impediment  to  have  existed.  Per  Marshall,  C.  J., 
in  Church  v.  Hubbart,  suyra. 

In  Church  v.  Hubbart  (siipra),  the  proceedings  sought  to  be  proved,  were  a  sequestration  of  a 
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vessel  and  her  cargo  at  Para :  A  paper  certified  to  be  a  true  copy  from  the  originals,  by  the  secretary 
of  state  for  foreign  affairs  at  Lisbon,  under  his  seal  of  arms,  was  offered ;  accompanying  it  was  an 
English  copy,  certified  by  the  American  consul  at  Lisbon,  to  be  a  true  translation  of  the  Portu- 
guese original:  The  whole  was  admitted  by  the  Circuit  Court,  and  on  error  to  the  Supreme  Court, 
the  decision  was  held  erroneous.  The  copy  was  not  authenticated  in  either  of  the  modes  above 
mentioned ;  nor  was  any  excuse  given  for  not  complying  with  the  general  rule.  In  respect  to  the 
certificate  of  the  secretary  at  Lisbon,  the  learned  chief  justice  says ;  "  If  it  be  true  that  the  de- 
crees of  the  colonies  are  transmitted  to  the  seat  of  government,  and  registered  in  the  department 
of  state,  a  certificate  of  that  fact  under  the  great  seal,  with  a  copy  of  the  decree  authenticated  in 
the  same  manner,  would  be  sufBcient  'prima  facie  evidence  of  the  verity  of  what  was  so  certi- 
fied ;  but  the  certificate  ofiered  to  the  court,  is  under  the  private  seal  of  the  person  giving  it, 
which  cannot  be  known  to  this  court,  and  of  consequence  can  authenticate  nothing."  Id.  pp. 
238,  239.  He  further  observed  as  to  the  certificate  of  the  American  Consul  to  the  translation: 
"  Admitting  the  originals  iM  the  Portuguese  language  to  have  been  authenticated  properly,  yet 
there  was  error  in  admitting  the  translation  to  be  read  on  the  certificate  of  the  consul.  Inter- 
preters are  always  sworn,  and  the  translation  of  a  consul  not  on  oath,  can  have  no  greater  validity 
than  that  of  any  other  respectable  man.     Id. 

The  same  doctrine  was  laid  down  in  the  Supreme  Court  of  New  York,  on  the  like  question 
arising.  Thompson,  J.,  who  delivered  the  opinion,  says,  that  the  regulation  of  transmitting  de- 
crees, Ac,  at  Para  to  Lisbon,  &c.,  should  have  been  shown  in  some  authentic  way,  and  then  the 
document  would  appear  to  come  through  the  proper  channel,  and,  if  duly  authenticated,  might 
be  competent  prima  facie  evidence  of  what  it  contains.  He  further  observes,  "  This  document 
cannot  be  considered  an  exemplification  of  a  judgment.  That  should  be  under  the  great  seal ; 
this  is  only  under  the  seal  of  arms  of  the  secretary  of  state ;  neither  is  it  a  sworn  copy  of  the 
original,  and  it  cannot  be  received  as  an  office  copy,  it  not  appearing  that  the  secretary  of  state 
has  officially  the  cusi  ody  of  records  of  this  description."  Vandervoort  v.  The  Columbian  Ins. 
Co.,  2  Cain.  155,  163,  164.  The  Same  view  was  taken  by  the  learned  judge  of  the  certificate  of 
translation,  as  that  presented  in  Church  v.  Hubbart,  supra.    Id.  164. 

The  rule  above  advanced,  that  the  copy  must  be  authenticated  by  the  person  having  the  official 
tastody  of  the  original,  has  been  directly  held  in  New  Hampshire.  There,  a  copy  of  a  Vermont 
justice's  judgment  (which  the  Court  treated  as  strictly  foreign),  was  offered  in  evidence,  authen- 
ticated by  the  certificate  of  the  clerk  of  the  County  Court.  It  was  said  in  argument,  that  the 
justice  had  gone  out  of  office,  and  that  his  original  records  were  deposited  with  the  county  clerk. 
But  per  Curiam:  "  The  case  does  not  show  this,  and  if  it  had  done  so,  that  alone  would  not  be 
sufficient.  Had  it  been  made  to  appear  that  under  the  laws  of  Vermont,  the  records  of  this 
magistrate  had  been  deposited  in  the  office  of  the  county  clerk,  and  that  he  is  the  proper  officer 
to  give  out  copies,  perhaps  a  copy  having  his  attestation  duly  authenticated,  might  have  been 
held  sufficient.  Mahurin  v.  Bickford,  6  New  Hamp.  Kep.  Set,  51<),  611.  See  further,  Talcott  v. 
The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  Bep.  449 ;  Thomas  v.  Tanner,  6  Monroe,  52,  63,  54,  stated 
infra. 

The  seal  of  a  foreign  court,  not  acting  under  the  law  of  nations,  does  not  prove  itself,  but 
when  used  to  authenticate  a  record,  must  be  proved.  Delafield  v.  Hand,  3  Johns.  Rep.  310; 
Griswold  v.  Pitcairn,  2  Conn.  Eep.  90,  91 ;  Story's  Confl.  of  Laws,  531,  532;  4  Cowen's  Rep. 
526,  note;  De  Sobry  v.  De  Laistre,  2  Harr.  &  John.  192,  218;  Kx  parte  Povall,  3  Leigh,  816. 
And  the  seal,  not  only,  but  the  signature  of  the  judge  or  officer  authenticating  tlie  recont,  must 
be  proved.  See  Lincoln  v.  Battelle,  6  "Wend.  484;  Gardere  v.  The  Columbian  Ins.  Co.,  1  John. 
R.  519;  Chew  v.  Keck,  4  Rawle,  111;  Catlett  v.  The  Pacific  Ins.  Co.,  1  Paine's  Rep.  61S,  614. 
And  in  such  cases,  where  the  machinery  of  the  court  is  resorted  to  for  the  purpose  of  authenti- 
cating its  record,  if  such  court  have  no  seal  by  which  the  copy  can  be  clothed  with  the  form  of 
an  exemplification,  that  fuct  should  be  proved,  or  the  copy  will  be  inadmissible.  Talcott  v.  The 
Delaware  Ins.  Co.,  2  "Wash.  C.  C.  Rep.  449. 

In  Packard  v.  Hill  (1  Cowen's  Rep.  434),  a  copy  of  a  Judgment  rendered  in  Havana  was  offered 
and  received  as  good  evidence  on  being  authenticated  as  follows :  it  was  shown  to  have  been 
Kgned  by  the  clerk  of  the  court,  who  was  the  keeper  of  its  records;  that  his  signature  validntod 
all  its  proceedings;  that  the  court  had  no  seal;  that  the  seal  used  to  the  certificate,  was  the  seal 
of  the  royal  college  of  notaries ;  and  that  the  copy  was  authenticated  in  the  usual  way  of  authen- 
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ticating  records  to  be  sent  to  foreign  countries.  Id.  443.  See  S.  C,  2  "Wend.  411 ;  6  Id.  375, 
387,  391. 

In  assumpit  upon  a  foreign  judgment,  a  witness  testified  that  he  applied  to  the  reputed  clerk 
of  the  court  for  the  copy  of  the  record  of  the  Judgment,  that  he  assisted  the  clerk  in  comparing 
the  copy  with  the  record  and  in  afBxing  the  seal  of  the  courts  to  the  copy,  and  saw  the  clerk 
attest  the  copy  by  putting  his  name  to  it.  The  verification  of  the  record  was  held  sufficient. 
Buttrick  v.  Allen,  8  Massachusetts  Rep.  273. 

There  is  an  exception  to  the  above  doctrine  as  to  proving  the  seal,  in  favor  of  courts  of  admi- 
ralty, which  being  courts  of  the  law  of  nations,  the  courts  of  other  countries  will  judicially  take 
notice  of  their  seal,  without  proof  of  its  authenticity.  Story's  Goufl.  of  Laws,  531 ;  Thompson 
V.  Stewart,  3  Conn.  Rep.  171;  Gardere  v.  Columbian  Ins.  Co.,  7  John.  Rep.  517 ;  Lincoln  v. 
Eattelle,  6  Wend.  484;  Yeaton  v.  Pry,  5  Cranch,  335,  343 ;  Ambon's  if.  P.  40,  n.  a,  Dunlap 
V.  Waldo,  6  New  Hamp.  Rep.  453.  Ooniira,  see  Catlett  v.  The  Pacific  Ins.  Co.,  1  iPaine's  Rep. 
594,  613.  Accordingly,  where  the  record  of  a  decree  of  the  Court  of  Vice-Admiralty  in  Bermuda, 
purporting  to  be  certified  by  the  deputy  registrar,  under  the  seal  of  the  court,  was  ofTeredin  evi- 
dence, with  no  other  proof  authenticating  it,  it  was  held  admissible.  Thompson  v., Stewart, ,3 
Conn.  Rep.  171.  In  Yeaton  v.  Fry,  (5  Cranch,  335),  copies  of  the  proceedings  in  the  Vice- Admir- 
alty Court  of  Jamaica  were  held  admissible  in  evidence,  when  certified  under  the  seal  of  the  court 
by  the  deputy :  registrar,  whose  ofScial  character  was  certified  by  the  judge  of  the  court,  »nd  that 
of  the  latter  certified  by  a  notary  public. 

The  public  national  seal  of  a  kingdom,  or  sovereign  state,  is  also  noticedjudicially  by  the  courts 
of  other  countries,  and  is  the  highest  evidence  and  most  solemn  sanction  of  authenticity,  lin  rela- 
tion to  judicial  proceedings,  known  in  the  intercourse  of  nations.  Per  Gould,  J.,  GriswOld  v. 
Pitcairn,  2  Conn.  Rep.  90  ;  per  Swift,  Ch.  J.,  Id.  89 ;  Anonymous,  9  Mod.  66  ;  United  States  v. 
Johns,  4  Dall.  416  ;  Church  v.  Hubbart,  2  Cranch,  187  ;  Story's  Confl.  of  Laws,  530 ;  Lincoln  v. 
BatteUe,  6  Wend.  475,  484;  Dunlap  v.  Waldo,  6  N.  Hamp.  Rep.  453 ;  Ex  parte  PovaU,  3  Leigh, 
816;  State  v.  Carr,  5  N.  Hamp.  Rep.  569,  370.  Accordingly,  in  Connecticut,  a  record  of  the 
Supreme  Court  of  Copenhagen  was  allowed  as  evidence  where  there  was  no, certificate  that  it 
was  a  copy ;  but  only  the  signature  of  Colbior'men,  below  the  great  seal  of  Denmark,  without  any 
•addition  showing  his  official  character.  And  Swift,  C.  J.,  delivering  the  opinion,  said,  "  this 
court  does  not  know  the  form  of  making  up,  attesting  or  certifying  their  record.  If  it  appears  to 
be  a  judicial  proceeding  under  the  great  seal,  )it  is  to  be  presumed  that  all  the  formalities  required 
by  their  law  have  been  complied  with.  This  appears  to  be  the  record  of  a  judgment  rendered  in 
in  a  court  of  the  kingdom  of  Denmark,  under  the  great  seal  of  the  king.  This  seal  proves  itself, 
and  the  court  is  bound  to  take  judicial  notice  of  it."  Griswold  v.  Pitcairn,  2  Conn.  Rep.  ,85,  89, 
90.  The  annexation  of  the  great  seal  wiU  be  presumed  to  have  been  done  by  a  person  having 
custody  thereof;  and  competent  authority  to  do  the  act.  See  United  States  v.  Amedy,  11  Wheat. 
Rep.  406,  407  ;  United  States  v.  Johns,  4  Dall.  415,  416;  also,  1  Bald.  Rep.  613,  614. 

But  when  a  civil  war  rages  in  a  foreign  nation,  ^and  one  part  separates  itself  from  the  old 
established  government  and  forms  itself  into  a  distinet  .government,  the  courts  of  the  respective 
United  States  must  view  such  newly  constituted  government  as  it  is  viewed  by  the  .legislative 
and  executive  departments  of  our  general  government ;  and  before  it  is  recognized  by  them  as 
an  independent  government,  its  seal  cannot  be  allowed  to  prove  itself;  but  it  may  be  proved  by 
.such  testimony  as  the  nature  of  the  ease  admits.  United  States  v.  Palmer  et  al.,  3  AVIieat.  Rep. 
610;  The  Estrella,  4  Wheat.  Rep.  298.  See  S.  P.,  United  States  v.  Hutohings,  2  Wheel.  Crim. 
Cas.  543 ;   1  Bald.  Rep.  616. 

Proceedings  in  St.  Domingo,  during  the  short  period  in  which  the  possession  of  the  island  had 
passed  from  France  to  England,  were,  under  the  particular  circumstances  of  the  case,  held  suffi- 
ciently authenticated  by  the  private  seal  of  the  governor.  Hadfield  v.  Jameson,  2  Munf.  R.  53. 
What  is  suffioientto  authenticate,  in  thecourts  of  this  country,  the  sentence  or  act  of  a  foreign 
tribunal  or  government,  after  a  destruction  of  such  government  by  revolution  or  conquest, 
see  Id. 

The  proceedings  of  a  foreign  court  m^y  be  proyed  by  >  a  sworn  copy.  Lincoln  v.  Batielle,  6 
Wend.  475 ;  Hill  v.  Eaokard,  5  Id.  :3S7,  per  Allen,  Senator;  Id.  p.  391,  per  Beardsley,  Senator. 
See  also  Id.  p.  385,. per  Walworth,  Ch. ;  1  Stark.  Ev.  191  (6th  Am.  ed.) ;  per  Lord  EUenborough, 
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in  Collins  v.  Mathew,  5  East,  4'75 ;  Baldwin  v.  Hale,  11  John.  Rep.  2T2,  273.  But  not  by  an 
office  copy.     See  Appleton  v.  Lord  Baybrooke,  6  Maule  &  Sel.  34 ;    S.  C,  2  Starkie's  Rep.  6,  7. 

How  far  a  copy  of  foreign  judicial  proceedings  may  be  said  to  be  authenticated  by  the  acts 
and  conduct  of  the  party  against  whom  It  is  sought  to  be  used,  has  been  sometimes  made  a  ques- 
tion. In  an  action  on  a  policy  of  insurance,  a  paper  purporting  to  be  a  copy  of  a  decree  of  the 
English  Court  of  Appeals  in  prize  causes  condemning  the  properly  insured  as  prize,  was  offered 
by  the  plaintiffs  as  evidence  generally  for  the  jury.  The  document  was  not  under  seal,  but  was 
one  of  the  papers  exhibited  by  the  agent  of  the  plaintiffs  to  the  defendant's  broker,  as  one  of  the 
prehminary  proofs  of  loss.  At  the  time  it  was  so  exhibited  an  indorsement  was  made  upon  it, 
stating  the  day  of  its  exhibiiion,  and  that  it  was  the  decree  of  condemnation.  Held,  that  it  was 
not  evidence  of  anything  contained  in  it ;  but  that  it  might  be  used  to  show  the  fact  of  its  exhi- 
bition to  the  underwriter,  when  such  fact  should  laecome  material.  Thurston  v.  Murray,  3  Binn. 
Rep.  326.  In  Delafleld  v.  Hand  (3  John.  Rep.  310),  the  plaintiff  offered  in  evidence  a  translation 
of  the  proceedings  of  a  tribunal  at  Havre ;  he  showed  that  the  same  translation  had  been  put 
into  the  hands  of  P.,  a  broker,  by  L.,  in  certain  suits  brought  by  L.  against  him  on  policies  of  in- 
surance on  the  same  vessel,  for  the  same  voyage,  in  order  to  enable  P.  to  adjust  the  loss  in  those 
cases.  The  suits  by  L.  were  for  himself  and  the  present  defendant,  who  was  master  and  owner 
of  one-third ;  and  the  present  suit  was  for  moneys  which  the  plaintiff  had  been  compelled  to  pay 
in  the  former,  and  which,  as  was  contended,  the  present  defendant  was  himself  responsible  for. 
The  court  held  that  the  putting  of  the  document  into  E.'s  hands  by  L.,  as  above  mentioned,  did 
not  preclude  the  present  defendant  from  objecting  to  its  authenticity.  "  It  does  not  appear  from 
the  testimony,"  say  the  court,  "that  such  a  privity  exists  between  L.  and  the  defendant,  as  to 
conclude  him  from  making  the  objection ;  L.  was  not  his  authorized  agent ;  besides,  if  that  were 
the  case,  I  cannot  discern  why  a  delivery  of  a  paper  in  one  cause  should  be  deemed  to  conclude 
a  person  from  objecting  to  its  authenticity  in  another  action."  Id.  314,  315.  Further  as  to  when 
the  conduct  of  the  party  or  his  agent,  in  respect  to  papers,  shall  be  said  to  conclude  him  from 
objecting  to  their  authenticity,  see  ante,  note  313;  also  Senat  v.  Porter,  1  T.  R.  158;  Gorton  v. 
Dyson,  3  Moore,  558. 

The  judicial  proceedings  of  the  several  states  of  the  American  Union,  as  among  each  other,  we 
have  already  seen,  stand  upon  a  different  footing  from  the  proceedings  of  courts  strictly  foreign- 
By  the  4th  article  of  the  constitution  of  the  United  States,  power  is  expressly  conferred  on  the 
federal  legislature,  to  prescribe,  not  only  the  effect  of  such  proceedings,  but  the  mode  of  authenti- 
cating or  proving  them.  See  cmie,  note  305.  Pursuant  to  this  authority.  Congress,  by  a  law  of 
May  26,  1790  (2  L.  U.  States,  102),  has  provided,  "  That  the  records  and  judicial  proceedings  of 
the  courts  of  any  state,  shall  be  proved  or  admitted  in  any  other  court  within  the  United  States, 
by  attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a 
certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  maybe,  that  the  said 
attestation  is  in  due  form."  By  an  act  of  March  21,  1804  (3  L.  U.  S.  621,  §  2),  the  aboveprovision 
is  extended  to  the  records  and  judicial  proceedings  of  the  respective  territories  of  the  United 
States,  and  countries  subject  to  the  jurisdiction  thereof 

The  particular  proceedings  contemplated  by  the  above-mentioned  statutes,  will  appear  by 
several  cases  ante,  note  305.  As  to  chancery  proceedings  of  another  state,  see  Id.;  also  Barbour 
V.  Watts,  2  Marsh.  (Ken.)  Rep.  292,  293,  there  wrongly  cited  from  1  Marsh.-  The  probate  of  a 
wiU  in  another  state,  has  been  held  a  judicial  proceeding,  which  may  be  authenticated  under  the 
act  of  Congress.  Balfour  v.  Chew,  5  Mart.  Lou.  Rep.  (N.  S.)  5VX ;  Johnson  v.  Rannels,  6  Id.  621 ; 
Eipple  V.  Ripple,  1  Rawle's  Rep.  386;  Ex  parte  Povall,  3  Leigh,  816.  See  ante,  note  288;  also, 
note  289.  So  as  to  letters  testamentary  (Allen,  Adm'r  v.  Thaster,  1  Blackf.  Rep.  399.  See  omie, 
note  289,)  and  insolvent  proceedings  had  under  the  laws  of  Louisiana.  Craig  v.  Brown,  1  Peters' 
C.  C.  Rep.  352. 

If  the  court  whose  doings  are  sought  to  be  proved,  is  so  constituted  that  it  cannot  comply 
with  the  requisitions  of  the  act  of  Congress  for  lack  of  a  clerk,  or  other  requisite,  its  proceedings 
cannot  be  authenticated  in  this  mode ;  and  hence  may  be  proved  as  if  such  court  were  strictly 
foreign.  Kean  v.  Rice,  12  Serg.  &  Rawle,  203,  208.  And  even  with  regard  to  those  proceed- 
ings coming  within  the  act  of  Congress,  the  better  opinion  is,  that  the  mode  of  authentication 
prescribed  by  it  is  not  to  be  considered  as  excluding  different  modes  of  proof;  but  other  evi- 
dence, good  according  to  established  principles  independent  of  the  act  of  Congress,  may  be 
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resorted  to.  Kean  v.  Rice,  12  Serg.  &  Rawle,  203  ;  Baker  v.  Field,  2  Teates'  Kep.  532 ;  Ell- 
more  v.  Mills,  1  Hayw.  Rep.  359;  Poindexter's  Ex'rs  v.  Barker,  2  Id.  173,  174;  Ex  parte  Povall, 
3  Leigh's  Rep.  816,  817.  Conlra,  see  State  v.  Twitty,  2  Hawks'  Rep.  441,  442,  443.  Accord- 
ingly, in  Pennsylvania,  a  proceeding  of  justices  of  the  peace  of  New  Jersey,  condemning  a  vessel, 
&c.,  for  gathering  clams  and  oysters  contrary  to  a  local  statute,  was  held  sufficiently  proved 
when  authenticated  as  follows :  The  original  record  was  produced,  signed  by  the  justices ;  a 
witness  testified  to  its  identity  as  the  original,  and  proved  the  signatures  to  it  to  be  the  genuine 
handwriting  of  the  justices;  and  that  they  were,  at  the  lime,  justices  of  the  peace;  evidence  was 
also  given  that  the  court  had  no  seal.  Tilghman,  C.  J.,  delivering  the  opinion,  after  noticing  the 
mode  of  authentication  adopted,  said  :  "I  really  do  not  see  how  it  (the  record  of  condemnation) 
could  have  been  proved  in  a  more  convincing  manner."  Kean  v.  Rice,  12  Serg.  &  Rawle,  203, 
204,  208.  Further  as  to  the  Pennsylvania  mode  of  proving  a  judgment  of  a  neighboring  state 
not  certified  according  to  the  act  of  Congress,  see  Baker  v.  Field,  2  Yeates'  Rep.  532.  In  Vir- 
ginia, a  copy  of  a  Louisiana  probate  of  a  will,  not  authenticated  according  to  the  act  of  Congress, 
was  held  sufficiently  authenticated  according  to  common-law  rules,  when  certified  under  the 
hand  and  seal  of  the  judge  of  probate,  and  his  official  character  attested  by  the  governor's  certifi- 
cate, under  the  seal  of  the  state,  stating  tliat  full  faith  and  credit  was  due  to  the  signature  of  the 
judge  as  such.  Ex  parte  Povall,  3  Leigh,  816.  See  anie,  note  288 ;  also  note  289.  In  Indiana, 
letters  of  administration  granted  in  another  state,  certified  by  the  clerk  of  the  court  without  the 
seal,  have  been  held  not  sufficiently  authenticated.     Allen  v.  Thaxter,  1  Blackf.  Rep.  399. 

A  record  of  a  territorial  court  not  provable,  as  was  held,  under  the  act  of  Congress,  was 
decided  to  be  properly  authenticated,  in  Kentucky,  on  an  issue  of  nul  liel  record^  by  the  attesta- 
tion of  the  clerk  under  the  seal  of  the  court,  with  a  certificate  of  the  governor  under  the  great 
seal  of  the  territory,  certifying  that  the  person  attesting  the  record  as  clerk,  was  the  clerk  of  the 
court,  and  that  his  attestation  was  in  due  form.     Haggin  v.  Squires,  2  Bibb's  Rep.  3:^4,  335. 

A  record  of  a  court  of  the  United  States  (e.  g.  the  Circuit  Court  of  the  United  States  for  the 
district  of  Massachusetts),  has  been  held,  in  New  York,  not  to  be  within  the  act  of  Congress  ; 
and  where  a  copy  of  such  record  was  offered  in  the  Supreme  Court  of  the  latter  state  upon  issue 
joined  on  the  plea  of  nul  tiel  record,  the  authentication  was  held  sufficient,  though  it  was  merely 
certified  by  the  clerk  as  a  copy  under  the  seal  of  the  court ;  and  the  court  say :  "  The  mode  of 
certifying  the  record  in  the  present  case,  being  the  ordinary  mode  used  in  Massacliusetts,  instead 
of  the  technical  exemplification,  we  are  of  opinion,  as  it  is  also  under  the  seal  of  the  court,  that 
it  is  sufficient."  Pepoon  v.  Jenkins,  2  Johns.  Cas.  119.  See  also  a,  similar  case  decided  in  the 
same  way,  and  upon  the  same  ground,  where  the  copy  offered  and  received,  according  to  the 
report,  was  an  office  copy.  Jenkins  v.  Kinsley,  Col.  Cas.  136.  Qmre,  however ;  for  the  Circuit 
Court  of  the  United  States,  in  relation  to  the  Supreme  Court  of  New  York,  has  been  regarded  as 
the  court  of  another  government  (Baldwin  v.  Hale,  17  Johns.  Rep.  272,  273;  Griswold  v.  Sedg' 
wick,  1  Wend.  131) ;  and  clearly,  therefore,  mere  office  copies  of  their  judgments,  Ac,  are  not 
competent  evidence.  See  amte,  note  378.  But  examined  copies  are  receivable  (Baldwin  v.  Hale, 
supra) ;  indeed  they  are  admissible  in  cases  of  judgments,  &c.,  strictly  foreign  in  their  character. 
Where  the  copy  of  a  record  of  the  District  Court  of  the  United  States,  sitting  at  Baltimore,  was 
offered  in  the  Circuit  Court  of  the  United  States  at  Philadelphia,  authenticated  by  the  clerk,  under 
the  seal  of  the  court,  the  same  wag  held  sufficiently  proved ;  and  the  court  seem  to  have  taken 
judicial  notice  that  the  seal  was  the  proper  seal  of  the  District  Court.  United  States  v.  Wood,  2 
Wheel.  Cr.  Cas.  325,  326,  328.  The  copy  in  this  case  was  on  three  distinct  sheets  of  paper,  not 
attached  or  connected  together;  and  the  court,  in  respect  to  an  objection  on  this  ground,  say,  "it 
is  by  no  means  fatal  to  the  evidence,  although  it  is  certainly  improper  to  certify  records  in  the 
way  that  this  is,  in  sheets  unconnected  by  some  fastening.  But  if  the  court,  upon  inspection,  is 
satisfied  (as  we  are  in  this  case)  with  the  verity  of  the  record,  that  is  sufficient.  Id.  326,  328. 
See  further  as  to  proving  a  record  of  the  Circuit  Court  of  the  United  States,  Leveringe  v.  Dayton, 
i  Wash.  C.  C.  Rep.  698,  stated  ante,  note  379. 

In  Barbour  v.  Watts  (2  Marsh.  Ky.  Rep.  290),  the  plaintiff  offered  a  paper  purporting  to  be  a 
decree  in  chancery  of  another  state ;  it  was  certified  by  the  clerk  with  the  seal  of  the  court 
annexed ;  a  witness  was  called  who  swore  that  the  clerk  was  clerk  of  the  court  at  the  date  of 
the  certificate :  that  he,  the  witness,  had  read  the  original  degree,  but  it  was  upwards  of  a  year 
ago ;  that  he  could  not  repeat  its  contents,  and  had  not  compared  this  with  the  original ;  but 
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having  seen  tlie  original,  and  frequently  examined  the  copy  since,  he  had  no  doubt  this  was  a 
true  copy.  The  court  declined' deoiding  whether,  if  lite  witness  had  sworn  that  he  had  compared 
the  copy  with  the  originaly  and  that^  it  was  a  true  one,  it  oould  be  given  in  evidence ;  for  his  testi- 
mony fell  far  short  of  this ;  and  as  it  labked  the  certificate  of  the  presiding  judge  requisite  to  ren^ 
d6r  it  evidence  under  the  act  of  Congress)  they  rejected  it  altogether.    Id.  292. 

In  New  Hampshire;  Massacbugetts,  New  York,  ajld  Ohio,  it  has'  been  held- with  respect  to  the 
judgments'  and  proceedings  of  justices  of  the  peace  of  neighboring  states,  that  they  were  incapa- 
ble of  being  proved,  exteept'  in  the'  common'-law  mode,  fbr  justices'  courts  do  not  possess  the  re- 
quisite machinery  fbr  complying  with  the  act  of  Congi^ess.  See  Eobinson  v.  Erescott,  4.N.  H. 
Rep.  450;  Mahurin  v.  Biokford,  6  H.  567;  Warren  v.  Flagg,  2  Pick.  Bep.  448';  Silver  Lake 
Bank  v.  Harding  5  Hamm.  Hep.  544,  547  ;  1  "Wright's  Rep.  4S0;  Thomas  v.  Robinson,  3  "Wendj 
267.  In  Connecticut,  however,  it  has  been  laid  down,  that  in  those  states  where  a' justice  of  the 
peace  holds  a  court  of  record;  where  he  is- the  sole  justice,  and  has  no  clerk,  and  no  sealj  he  naay 
certify  that  he  is  the  presiding  magistrate  and  clerk  of  the  court,  that-  there-  is  no  seal,  that  the 
attestation  is  in  the  usual  form,  and  then  subscribe  it' as  a  justice  of  the  pence.  And  this,  it  is 
said,  would  be  a-  literal  compliance  with  the  act  of  Congress,  and'  entitJe  the  copy  of  the  record  so 
certified,  to  be  admitted' in  evidence  with  "full  faith  and" credit,"  &c.  Eat  a  copy  authenticated 
only  by  the  certificate  of  the  justice,  stating  that  it' is  a  true  copy  of  the  files  and  records  remain" 
ing  in  his  office,  is  not  sufficientljr  proved;  either  at  common  law,  or  according  to-tlie  act  of  Con- 
gress. Bissell  V.  Edwards,  5  Day's  Rep.  3G3.  In  Vermont,  though,  in  Eng  v.  Van  Gildei  (1  D. 
Chip.  Rep.  5&),  it  was-  held,  that  a  Massachusetts  justice's  judgment  was  not  within  the  act  of 
Congress,  yet  that  case  has-  been  since  overruled ;  and  in  Starkweather  v.  Loomis  (2  Verm.  Rep. 
573,  574),  the  Supreme  Court  say  that  "when  the  subject  came  to  be  examined  upon  principle 
and  in  connection  with  the  statutes  that  give  large  jurisdiction  to  justices  of  the  peace,  this  court 
have  felt  constrained  to  decide,  that  though  a-  justice  of  the  peace  has'  no  clerk,  yet,  when  the 
law  requires  him  to  keep  records,  he  must  be  considered  his  own  clerk ;  and  if  he  has  no  appro- 
priate seal,  he  may  use  a  common  seal,  or  possibly  certify  that  he  has  no  seal  attached  to  his 
office,  as  an  excuse  for  his  omitting  to  attach  one  to  his-  copies'  of  his  record."  In  Blodget  v.  Jor- 
dan (6  Verm.  Rep.  580),  the  same  doctrine  was  recognized.  There,  the  plaintiff,  in  debt  on  a 
New  Hampshire  justice's  judgment,  produced  a  copy  of  the  justice's  proceedings,  atttested  by  the 
justice.  Seethe-form,  Id.  581,  582.  The  defendant  also  offered  another  copy  of  the  justice's 
record,  nearly  the  same  as  the  one  used  by  the  plaintifi",  except  that  there  was  added  to  it:  "this 
entry  appealed  to,"  and  a  certificate  of  the  justice  that  these  words  appeared  on  his  docket,  that 
the  word  "  appealed,"  appeared  to  have  been  blotted;  that  they  were  in  his  handwriting,  but  why 
placed  there  he  coidd  not  tell;  that  he  had  no  knowledge  of  there  having  been  an  appeal,  save 
from  what  appeared  on  his  docket,  and  that  the  copy  used  by  the  plaintiff  was  made  in  haste,  and 
as  far  as  it  differed  from  the  defendant's  copy,  it  was  incorrect,  &c.  This  latter  certificate  was 
attempted  to  be  used  in  order  to  show  that  the  judgment  had  been  appealed  from  ;  but  the  court 
held  it  "no  evidfence  at  all."  They  fiirther  held,  that  if  an  appeal  was  granted,  the  fact' must  ap- 
pear from  the  record,  and  could  not  be  proved  by  parol.  Id.  685.  In  Kentucky  also,  a  justice's 
judgment  of  another  state  may  be  proved  according  to  the  act  of  Congress.  Scott  v.  Cleaveland, 
3  Monroe's  Rep.  62. 

In  Ohio,  a  jhstioe's  judgment  of  a  neighboring  state  (which  as  we  have  mentioned  supra,  is  not 
there  provable  under  the  act  of  Congress)  may  be  estabHshcd  by  an  examined  copy  (Silver  Lake 
Bank  v.  Harding,  1  "Wright's  Rep.  430);  or  a  transeript,  properly  authenticated.  Silver  Lake  Bank 
V.  Harding,  5  Hamm.  Rep.  546.  "Where,  in  debt  on  the  judgment  of  a  Pennsylvania  justice,  to 
which  nul  tiel  record  was  pleaded,  a  transcript  was  offered,  with  a  deposition  of  the  justice  of  bis 
being  such,  and  of  his  having  rendered  the  judgment  on  the  day  of  the  date  thereof,  and  that  he 
had  no  clerk  and  no  seal,  but  acted  as  his  own  clerk;  hold,  that  it  was  not  sufficiently  authenticated- 
Silver  Lake  Bank  v.  Harding,  1  "Wright's  Rep.  4S0.  The  courts  there  have  invariably  reqnired 
other  evidence  of  the  person  who  certifies  tlie  transcript  being  a  justice  than  his  own  certificate; 
usually  the  certificate  of  the  clerk  of  the  County  Court,  and  the  seal  of  the  court.  Silver  Lake 
Bank  v.  Harding,  5  Hamm.  Rep.  545,  546.  And  the  transcript  of  a  justice's  judgment  of  another 
state,  certified  by  him,  and  attested  by  the  prothonotary,  has  been  held  a  competent  authentica- 
tion. Kuhn  v.  Miller's  Adm'rs,  1  "Wright's  Rep.  127.  But  the  presiding  judge  of  the  Court  of 
Common  Pleas  has  no  authority  to  attest  a  justice's  judgment.    Id. 
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In  New  York,  where  the  like  doctrine  prevails  in  respect:  to  the  ooustructLon  o(  the  act  of 
Congress  as  in  Ohio,  it  was  held,  that  where  a  justice's  judgment  of  a  neighboring  state  is  sought 
to  be  proved,  the  statute  conferring  jurisdiction  upon  the  justice  must  be  shown,  in  addition  to 
the  ordinary  proof  of  his  proceedings.  See  ante,  note  306,  and  the  oases  of  Thomas  v.  Robinson, 
3r  Wend.  267,  Sheldon  v.  Hopkins,  7  Id.  435,  there  stated.  This  is  laid  down  in  these  cases  aa  a 
rule  applicable,  to  all  proceedings  ot  inferior  courts  of  neighboring  states.  See  ante,  note  306,  and 
the  oases  there  cited ;  also  Betts  v.  Bagley,  12  Pick.  572,  58 1 ;  Mahurin  v.  Biokford,  6  N.  H.  Rep. 
569 ;  and  ante,  note  288.  Since  the  above  decisions,  however,  the  Niew  York  Legislature,  with  a 
view  of  obviating  in  some  degree  the  inconveniences  arising  from  the  doctrine  thus  established, 
as  well  as  prescribing  a  uniform  moda  of  proof  to  which  resort  might  be  had  in  these  cases,  have 
provided  as  follows :  "  A  transcript  of  the  docket  of  any  justice  of  the  peace  of  any  town,,  city 
or  county,  in  any  adjoining  state,  of  any  judgment  had  before  him ;  of  the  proceedings  in  the 
cause  before  such  judgment ;  of  his  jurisdiction  in  said  cause ;  of  the  executioij  issued  thereon^ 
if  any,  and  of  the  return  of  the  said  execution,  if  any ;  when  subscribed  by  such  justice,  and 
verified  in  the  manner  prescribed  in  the  next  succeeding  section,  shall  be  presumptive  evidence 
to  prove  the  facts,  stated  in  such  transcript"  L.  N.  Y.,  of  1836,  p.  658,  sess.  59,  chap.  439,  §  1. 
"  To  entitle  such  transcript  to  be  read  in  evidenoBj  there  shall  be  attached  thereto  a  certilioate  of 
the  said  justice  that  the  said  transcript  is  in  all  respects  correct,  and  that  he,  the  said  justice,  had 
juriisdiction  of  said  cause ;  and  also,  a  further  certificate  of  the  clerk  or  prothonotary  of  the  county 
in  wliich  said  justice  resided  at  the  time  of  rendering  such  judgment,  under  the  seal  of  the  Court 
of  Common  Pleas  of  said  county,  specifying  that  the  person  subscribing  such  transcript  was,  at 
the  date  of  such  judgment,  a  justice  of  the  peace  of  said  county,  and  that  the  signature  thereto 
is  in  his  own  proper  handwriting."  Id.  §  2.  "  Such  judgment  and  proceedings,  and  the  authority 
to  render  such  judgment,  may  also  be  proved  by  the  justice  who  rendered  such  judgment  by 
producing  his  docket,  or  a  copy  of  the  said  judgment,  in  court,  and  appearing  and  being  sworn 
and  examined  as  a  witness  to  the  truth  and  correctness  thereof,  and  of  bis,  authority  to  render 
said  judgment."  Id.  §  3.  "  Nothing  in  this  act  contained  shall  be  construed  to  prevent  the 
introduction  of  evidence  to  controvert  any  and  all  parts  of  the  proof  in  relation  to  the  validity  of 
said  judgment,  so  rendered  in  any  adjoining  state."     Id.  §  4. 

In  New  Hampshire,  the  ordinary  rales  as  to  the  mode  of  proving  foreign  judgments  apply  to 
the  case  of  a  justice's  jud  ^-ment  of  a  neighboring  state ;  and  where  the  plaintiff,  in  debt  upon  a 
Vermont  justice's  judgment,  produced  what  purported  to  be  a,  copy  of  such,  judgment,  cer- 
tified as  a  true  copy  by  the  clerk  of  the  County  Court,  the  authentication  was  held  insuf- 
ficient. Mahurin  v.  Bieldbrd,  6  N.  Hamp.  Rep.  567.  It  was  suggested  in  the  argument 
that  the  copy  was  certified  by  the  clerk  of  the  court  in  whose  office  the  records  of  the  magistrate 
were  deposited,  he  being  no  longer  in  office ;  in  respect  to  which  the  court  said,  "  the  case  does 
not  state  this,  and  if  it  had  done  so,  that  alone  would  not  be  sufficient.  Had  it  been  made  to 
appear  that  under  tlie  laws  of  Vermont  the  records  of  this  magistrate  have  been  deposited  in  the 
office  of  the  county  clerk,  and,  that  he  is  the  proper  officer  to  give  copies,  perhaps  a  copy,  having 
his  attestation  duly  authenticated,  might  have  been  held  sufficient.  2  Qaijies,  163,"  Id.,  p.,  570, 
571.    See  Thomas  v.  Tanner,  6  Monroe,  52,  53,  54,  stated  infra. 

Where  a  state  court  is  required  by  its  own  laws,  independent  of  the  legislation  and  constitu- 
tion of  the  federal  government,  to  give  full  local  efiect  to  the  judicial  proceedings  of  another  state, 
this  renders  it  proper  and  necessary  to  give  effect  to  a  rule  of  evidence  accompanying  and  mal(iug 
part  of  such  proceedings,  and  providing  for  the  mode  of  proving  them.  Accordingly,  in  Massa- 
ohuaetta,  in  the  case  pf  a  New  York  insolvent  discharge,  which,  by  the  law  of  the  latter  state, 
was  declared  conclusive  evidence  of  the  facts  and  proceedings  therein  contained  (see  ante,  note 
324),  held,  that  it  must  have  the  same  effect  in  the  former  state.  Betts,  v,  Bagley,  12  Pick.  572, 
581.  The  usual  jurisdictional  facts  being  proved,  all  others  necessary  to  give  validity  to  the  dis- 
charge, are  proved  by  the  discharge  itself.  Id.  And  quere ;  may  not  the  jurisdictional  facts  be 
proved  by  the  recitals  in  the  discharge,  except  perhaps  the  official  character  of  the  officer  grant- 
ing it?  (see  oMte,  note  393) ;  the  latter  was  proved  aiiunde  in  the  above,  case.  And  see  S.  C,  mte, 
note  293. 

When  the  mode  of  authentication  prescribed  by  the  act  of  Congress  is  adopted,  the  following 
particulars  are  to  be  attended  to. 

1.  f  Ae  attestation,  of  the  dert.— .The  clerk,  mustj  in  general,  be  the  ol«rk  of  the  court  in  wIvqU 
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the  judgment  was  rendered.  Kirkland  v.  Smith,  2  Mart.  Lou.  Rep.  (N.  S.)  497,  498  ;  Scott  v. 
Blanchard,  8  Id.  306.  But  where  the  records  of  a  former  territorial  judge  of  probate  were,  on 
the  admission  of  such  territory  into  the  Union,  transferred  to  the  cleric  of  the  County  Court,  held, 
in  Kentucky,  that  a  transcript  attached  by  such  clerk,  and  conforming  in  other  respects  to  the 
act  of  Congress,  was  properly  authenticated.  Thomas  v.  Tanner,  6  Monroe,  52,  53,  54.  It  ap- 
peared on  the  face  of  the  transcript  that  a  part  of  the  proceedings,  viz:  the  probate  of  a  will  of 
J.  T.,  was  had  before  the  Territorial  Frobate  Court,  and  that  the  other  part,  viz:  the  letters  of 
administration,  were,  since  the  change  of  government,  granted  by  the  County  Court ;  the  whole 
was  probably  (though  the  case  does  not  expressly  so  state)  certified  in  the  usual  way  of  authen- 
ticating the  records  of  the  County  Court.  It  was  objected'that  the  law  authorizing  the  transfer, 
and  constituting  the  county  clerk  a  certifying  officer  of  the  transferred  records,  should  be  proved; 
but  the  court  decided  otherwise,  giving  fuU  credit  to  the  certificates,  &o.,  and  presuming  every- 
thing right  and  according  to  the  local  law.    Id.     And  see  arate,  note  288. 

The  clerk's  attestation  is  to  be  in  the  form  prescribed  for  the  court  whence  the  record  comes, 
and  not  in  that  adopted  by  the  court  where  it  is  sought  to  be  used.     See  infra. 

In  South  Carolina,  where,  in  debt  on  a  judgment  obtained  in  a  county  court  of  Virginia,  against 
the  defendant  as  bail  of  J.,  a  copy  of  the  judgment  against  J.  and  the  defendant,  purporting  to 
be  authenticated  under  the  act  of  Congress,  was  produced,  but  the  certificate  of  the  clerk  merely 
stated  the  same  to  be  a  transcript  of  the  judgment  against  J.,  without  mentioning  the  defend- 
ant ;  held,  that  such  certificate  did  not  authenticate  the  proceedings  against  the  defendant.  Lin- 
■  denberger  v.  Rosseau,  2  Const.  Rep.  So.  Car.  (Treadway),  743. 

The  clerk's  certificate  need  not  expressly  state  that  the  transcript  is  a  copy  of  the  whole  pro- 
ceedings. His  certificate  that  the  transcript  is  truly  copied  from  the  record  of  the  proceedings  of 
the  court,  and  it  appearing  to  be  a  complete  record,  is  enough.  Mudd  v.  Beauchamp,  Litt.  Sel. 
Cas.  142.  "Where  the  clerk  certified  as  follows,  viz :  "  that  the  aforegoing  is  truly  taken  from 
the  record  of  the  proceedings "  of  his  court,  and  this  was  accompanied  by  the  certificate  of  the 
judge,  as  required,  held,  that  the  document  so  authenticated  must  be  presumed  to  contain  a  full 
copy  of  aU  the  proceedings  in  this  case,  and  so  was  admissible.  Ferguson  v.  Harwood,  1  Cranch, 
408,  410,  412. 

2.  The  seal  of  the  cowri,  if  there  be  a  seal. — The  seal,  if  there  be  one,  is  indispensable.  Allen  v. 
Thaxter,  1  Blackf.  399.  If  the  court  have  no  seal,  that  fact  should  appear,  either  in  the  certifi- 
cate of  the  clerk  or  that  of  the  judge.  Kirkland  v.  Smith,  2  Mart.  Lou.  Rep.  (N.  S.)49'7 ;  Alston 
v.  Taylor,  1  Hayw.  Rep.  395,  note;  Craig  v.  Brown,  1  Peters'  C.  C.  Rep.  352,  353.  "Where 
the  clerk's  certificate  of  a  Louisiana  record  had  the  seal  of  the  then  late  territory  of  Orleans 
affixed  to  it,  the  clerk  certifying  that  no  seal  had  as  yet  been  provided  for  the  state,  the  court 
said :  "  In  this  case  the  seal  affixed  is  stated  to  be  that  of  the  territory  of  Orleans,  not  of  the 
court ;  and  it  is  further  stated  that  no  seal  has  been  provided  for  the  state ;  but  from  the  impres- 
sion of  the  seal,  it  would  seem  that  it  had  belonged  to  the  court  before  the  territory  was  erected 
into  a  state ;  in  which  case  it  might  well  continue  to  be  the  seal  of  the  court,  under  the  new 
form  of  government,  although  no  new  provision  for  that  purpose  had  been  made.  There  are 
strong  reasons  for  believing  that  the  circumstance  which  has  given  rise  to  this  objection  (viz:  as 
to  the  seal),  has  proceeded  from  an  inaccuracy  of  expression  in  the  clerk.''  No  decided  opinion, 
however,  was  given  on  the  point,  the  authentication  being  fatally  defective  in  other  particulars. 
Craig  V.  Brown,  supra. 

The  seal  of  the  court  must  be  annexed  to  the  oertifloate  of  the  clerk ;  its  being  annexed  to 
,  the  certificate  of  the  presiding  judge  will  not  answer.     Turner  v.  "Waddington,   3   "Wash. 
0.  C.  Rep.  126. 

And  the  same  credit,  it  seems,  is  to  he  given  to  the  seal,  as  is  given,  in  England,  to  the  seals 
of  their  own  courts.    Per  Parker,  J.,  in  Dunlap  v.  "Waldo,  6  New  Hamp.  Rep.  450,  453. 

3.  The  ceriifkaie  of  the  judge,  chief  justice,  or  presiding  magistrate,  d-c. — The  certificate  under 
this  branch  of  the  requisition  should  bo,  according  to  the  woi-ds  of  the  law,  by  the  judge — i.  e.,  the 

,  judge  of  the  court  in  wliich  the  judgment  was  given.  The  use  of  the  definite  article  implies  the 
idea  of  a  judge  who,  alone,  constitutes  the  court.  If  the  court  has  more  than  one  member,  none 
can  certify  but  the  chief  or  presiding  one.  And  the  certificate  should  contain  intrinsic  evidence 
that  the  person  certifying  was  a  judge  of  the  court  in  which  the  judgment  was  rendered ;  and 

•  not  only  so,  but  that  he  was  the  sole,  chief  or  presiding  judge,  as  the  case  may  be.  Per  Martin,  J., 
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delivering  the  opinion  of  the  court  in  Kirkland  v.  Smith,  2  Mart.  Lou.  Eep.  49T,  498.  See,  also, 
Stephenson  v.  Bannister,  3  Bibb's  Rep.  369,  310,  stated  mfra.  And,  it  seema,  defects  in  this 
respect  cannot  be  supplied  aliunde.  Id. ;  Kirkland  v.  Smith,  swpra.  'iS,  however,  the  record 
offered  in  evidence  shows  that  the  person  certifying  is  chief  justice,  the  certificate,  it  haa  been 
said,  will  be  sufficient,  though  the  fact  of  his  being  the  chief  or  presiding  judge  is  not  staled  in 
his  certificate.  Mudd  v.  Beauchamp,  Litt.  Sel.  Cas.  142.  Quere,  however ;  for  it  ought  to  appear 
that  the  presiding  judge  possesses  that  character  at  the  time  of  giving  the  certificate  (Stephenson 
V.  Bannister,  3  Bibb's  Eep.  310,  stated  infra)-,  and  how  can  this  fact  appear  save  from  the 
certificate  ? 

The  chancellor  is  the  judge  of  the  Court  of  Chancery,  for  the  purpose  of  authenticating 
proceedings  of  his  court  under  the  act  of  congress.  Scott  v.  Blanchard,  8  Mart.  Lou.  Rep- 
(N.  S.)  306. 

Where  the  judgment  sought  to  be  proved  was  rendered  in  the  Supreme  Court  of  the  county  of 
Jefferson,  Mississippi,  as  appeared  from  the  clerk's  certificate,  and  the  judge  who  certified  was 
the  judge  of  the  f/rsi  judicial  circuit,  the  authentication  was  decided  to  he  incomplete.  Nrni  constat, 
say  the  court,  that  the  judge  who  certifies  or  attests  presides  in  the  court  in  which  the  judgment 
was  rendered.     Kirkland  v.  Smith,  supra. 

In  Kentucky,  a  record  of  the  court  of  the  district  of  Union,  South  Carolina,  attested  by  the 
clerk,  with  the  seal  of  the  court  annexed,  and  the  certificate  of  two  judges  stating  it  to  be  in  due 
form,  one  of  them  stating  himself  to  be  the  judge  "  that  presided,  and  one  of  the  judges  of  the 
superior  courts  of  law  of  said  state,"  and  the  other  stating  himself  to  be  the  senior  "judge  of  the 
courts  of  law  of  said  state,"  was  held  to  be  insufficiently  authenticated.  Stephenson  v.  Bannister, 
3  Bibb's  Eep.  369.  "  It  cannot  be  admitted,"  say  the  court,  "that,  under  this  act,  any  judge  of 
any  court  of  the  same  state  may  certify  a  record.  It  must  be  the  judge,  if  there  be  but  one — or, 
if  there  be  more,  then  the  chief  justice  or  presiding  judge  or  magistrate  of  the  court  from  whence 
the  record  comes,  and  he  must  possess  that  character  at  the  time  he  gives  the  certificate.  If  this 
be  the  correct  construction  of  the  act  (and  it  is  clearly  susceptible  of  no  other),  it  is  obvious  that 
neither  of  the  judges  who  have  certified  the  record  in  question  has  given  to  himself  the  character 
which  would  authorize  him  to  authenticate  the  record  by  his  certificate.  The  statement  in  the 
first  certificate,  that  the  judge  who  gave  it  was  the  judge  '  that  presided,'  imphes  rather  that  he 
was  not,  than  that  he  was,  the  presiding  judge  of  the  court  from  whence  the  record  came,  at  the 
time  he  gave  the  certificate ;  and  the  statement,  'that  ho  was  one  of  the  judges  of  the  superior 
courts  of  law,'  certainly  cannot  import  that  he  was  a  judge,  much  less  the  sole  judge,  chief  justice 
or  presiding  judge  of  that  court.  The  certificate  of  the  other  judge,  '  that  he  was  the  senipr 
judge  of  the  courts  of  law '  of  his  state,  so  far  from  implying  that  he  possessed  the  character 
which  would  authorize  him  to  give  such  a  certificate,  does  not  even  indicate  that  he  had  any 
relation  to  the  court  from  whence  the  record  came.  Cases,  no  doubt,  may  occur,  as  was  supposed 
in  the  argument,  in  which  no  judge  can  with  truth  or  propriety,  except  at  particular  times,  be 
denominated  the  judge,  chief  justice,  or  presiding  judge,  or  magistrate  of  a  particular  court ;  as 
where  diilerent  judges  constitute  the  same  court  at  different  times,  by  rotation,  an  instance  of 
which  is  to  be  found  in  the  organization  of  the  general  court  of  this  state.  But  it  does  not  follow 
that  any  judge  of  a  court  thus  organized  may  certify  a  record  when  he  is  not  the  judge,  chief 
justice  or  presiding  judge,  because  he  had  been  before,  or  might  be  thereafter,  possessed  of  that 
character.  The  only  inconvenience  that  results  from  cases  of  that  kind,  is  the  delay  that,  in  some 
instances,  must  occur  in  waiting  until  some  judge  is  quaUfied  by  his  situation  to  give  the  requisite 
certificate.  This  inconvenience,  though  perhaps  of  more  frequent  occurrence,  is  not  greater  than 
may  be  produced  in  other  oases  by  the  absence,  death,  resignation  or  removal  of  a  judge ;  and 
these  are  cases  evidently  not  provided  for  by  the  act  of  Congress.  Whether  they  were  not  fore- 
seen, or  were  intentionally  omitted,  cannot  be  certainly  told,  nor  is  it  material,  for  in  neither 
case  is  it  competent  for  a  court  to  supply  the  defect.  But  where  it  admitted  in  the  eases  that  are 
put,  where  there  is  no  judge  at  the  time  the  record  is  authenticated  possessing  the  character  of 
the  judge,  chief  justice  or  presiding  judge,  that  any  judge  who,  by  the  organization  of  the  court 
might  in  rotation  become  possessed  of  that  character,  would  be  authorized  to  certify  ^he  record, 
still  we  oould  not  know  that  the  court  from  whence  the  record  in  this  case  comes  was  so  organ- 
ized. The  laws  of  a  sister  state  are  clearly  not  matters  of  law  here,  of  which  the  courts  must  be 
presumed  to  have  a  knowledge.    From  the  nature  of  things,  they  must  be  mere  matters  of  fact, 
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and  must  be  proved,  like  other  facts,  by  competent  testimony ;  but  of  the  laws  of  South  Carolina 
upon  this  subject  no  evidence  was  produced  in  the  court  below,  and  none  can  be  admitted  in- this 
court  which  was  not  produced  in  the  inferior  court.  "We  are,  therefore,  of  opinion  that,  the 
leicord  was  correctly  rejected  a»  evidence  in  the  court  below."    Id. 

It  is  indispensable  that  the  judge  should  state  in  his  certificate,  that  the  attestation  of  the  clerk 
!>  in  due  form.  These  words  in  tlie.  certificate  mean,  that  the  attestation  is  in  the  form  adopted, 
by  positive  law  or  practice,  for  authenticating  similar  records  ifl  the  state  whence  the  record 
comes.  The  intention  of  Congress  was,  not  that  the  attestation  should  be  according  to  the  form 
used  in  the  state  where  it  was  offered,  or  to  any  other  form  generally  observed,  but  according  to 
the  form  prescribed  foe  the  court  where  the  proceedings  was  had;  and  the  certificate  of  the  pre- 
siding judge  is  the  only  evidence  which  can  be- received  of  such  form  having  been  oompUed  with. 
Craig  V.  Brown,  1  Peters'  C.  C.  Rep.  352 ;  Smith  v.  Blagge,  1  John.  Cas.  238,  239  ;  Tipton  v. 
Mayfleld's  Curator,  10  Lou.  Rep.  (by  Curry)  189,  193;  United  States  v.  "Wood,  2  "Wheel.  Crim. 
Cas.  328;  Cnnklin'a  Treat.  256;  Drummond  v..  Magruder,  9  Cranch,  122,  125 ;  Barbour  v.  "Watts, 
%  Marsh.  Ken.  Rep.  292.  See  Heuthorn  v.  Doe,  1  Blaokf  160 ;  Id.  164,  note  2.  Hence,  a  mere 
oeitiiificate  verifying  the  handwriting  of  the  clerk  is  not  enough.  Craig  v.  Brown,  mprct.  No 
evidence  can  be  received,  contradictory  to  the  certificate,  for  the  purpose  of  showing  that  the 
attestation  is  not  in  due  form.     Ferguson  v.  Harwood,  1  Cranch,  408,  412  ;  Conklin's  Treat.  256. 

The  judge's  certificate  should  also  show,  it  seems,  the  official  character  of  the  clerk,  viz :  that 
he  is.  clerk  of  the  courfe  whose  proceedings  are  sought  to  be  authenticated.  Barbour  v.  "Watts,  2 
Marsh.  Ken.  Rep.  292 ;  Scott  v.  Blanchard,  8  Mart.  Lou.  Rep.  (N.  S.)  303,  306.  Conirei,  see 
United  States  v.  "Wood,  2  "Wheel  Crim.  Cas.  328. 

In  Alabama^  a  decree  of  the  justices  of  the  County  Court  of  Cumberland,  Tirginia,  was  held  to 
■want  all  the  ingredients  required  by  the  act  of  Congress,  when  authenticated  as  follows :  "  I  do 
eartify  that  the  foregoing  is  a  true  copy,  taken  from  the  records  of  the  clerk's  office  of  the  county 
of  Cumberland.  In  testimony  whereof  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  my 
office  to  be  affixed,  the  22d  day  of  August,  1821,  in  the  forty-sixth  year  of  our  foundation.  Vir- 
ginia, Cumberland  county,  sot. :  I,  John  "Woodson,  presiding  justice  of  the  peace,  do  hereby  cer- 
tify that  the  foregoing  attestation  is  in  due  form..  Given  under  my  hand,  this  23d  day  of  August, 
1821,  John  "Woodson."  The  officia,l  seal  was  attached  to  the  clerk's  certificate.  Allen  v.  Exec- 
utor of  Allen,  1  Alab.  R.  249. 

We  noticed  ante  (note  403),  the  mode  of  trial  where  a  domestic:  record  is  put  in  issue  by  the 
plea  of  nul  tiel  record:  It  was  there  seen  also,  that  a  judgment  of  a  court  of  the  United  States, 
when  put  in  issue  by  the  Hke  plea,  must  be  tried  by  a  jury.  So  too  in  England,  as  to  an  Irish 
judgment.     Collins  v.  Mathew,  5  East,  473.     See  S.  C,  2  Smith's  Rep.  25. 

It  is  otherwise,  however,  when  the  judgment  of  a  court  of  record  of  a  sister  state  is  pat  in  issue 
by  the  plea  of  nul  tiel  record.  Such  issue  is,  in  general,  to  be  tried  by  the  court  and  not  by  the 
jury.  Hall  v.  "Wiffiams,  6  Rck.  227,  239 ;  Carter  v.  "Wilson,  1  Dev.  &  Batt.  Rep.  362,  365  ;  Cur- 
tis V.  Gibbs,  1  Penniugt.  Rep.  399,  405,  per  Pennington,  J. 

The  above  cases  of  Hall  v.  "Williams,  and  Carter  v.  "Wilson,  concur  that  the  trial  is  to  be  by 
inspection  of  the  authenticated  copy.  Is  this,  so  wliere  the  record  is  not  authenticated  under  the 
act  of  Congress,  but  in  the  commou»law  mode,  as  by  a  sworn  copy,  &a  ?  or,  must  the  trial  then 
be  by  jury  ?  Some  oases  would  seem  to  contemplate  that  the  trial  is  to  be  by  the  court,  only  where 
the  statute  mode  of  proof  is  resorted  to.  See  HaU  v.  WilUams,  supra,  in  connection  with  Collins 
V.  Mathew,  5  Bast,  473,  474,  475,  per  Lord  Ellenborough ;  S.  C,  2  Siruth's  Rep.  25.  But  we 
have  seen  by  several  decisions  cited  infra,  that  the  act  of  Congress  does  not  operate  to  exclude 
other  modes  of  authentication ;  and  many  cases  cited  ante  (note  305,  et  seq.),  will  be  found,  in  which 
it  has  been  e.xipressly  held,  and  that  too  upon  demurrer,  that  nul  tiel  record,  and  not  nil  debet,  was 
the  proper  answer  to  an  allegation  of  the  judgment  of  a  oourt  of  record  in  a  sister  state.  If,  then, 
the  question  whether  the  trial  is  to  be  by  the  court,  or  by  the  jury,  is  to  depend  upon  the  par- 
ticular mode  of  authentication  adopted,  how  shall  the  pleader  determine  whether  to  conclude  liia 
plea  to  the  court,  or  the  country  ?  He  surely  cannot  anticipate  in  that  stage  of  the  proceedings 
that  his  adversary  will  resort  to  the  statute  instead  of  the  common-law  mode ;  nor  can  his  adver- 
sary, on  the  other  hand,  be  deprived  of  his  election  to  adopt  which  mode  he  pleases.  This  prac- 
tical difficulty,  it  seems  to  us,  shows,  that  in  all  cases  the  trial  is  to  be  by  the  court,  irrespective 
of  the  mode  of  proof;  and  that  when  the  common-law  mode  is  adopted,  the  evidence  to  autlien- 
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Foreign  laws.    How  proved. 

In  connection  with  the  question  as  to  the  proof  of  foreign  and  colonial 
judgments  may  be  considered  the  proof  of  foreign  and  colonial  laws  gene- 
rally, of  which,  as  has  already  been  stated,  our  courts  will  not  take  judi- 


ticate  the  copy  is  to  be  addressed  to  the  court,  and  its  sufficiency  passed  upon  them  as  preliminary 
to  the  act  of  inspection. 

The  rule  in  New  York,  however,  is  different ;  for  there,  as  we  have  seen,  the  trial  of  the  issue 
of  nvX  lid  record  must,  in  all  oases,  be  by  jury.  See  ante,  note  403  ;  Grah.  N.  T.  Prac.  765  (2d 
ed.)  And  a  decree  of  a  court  of  chancery  of  another  state,  it  seems,  is  an  exception  to  the  above 
general  doctrine ;  for  "  orders  in  chancery  are  not  of  record  to  be  tried  by  the  record,  bat  by  a 
jury."  See  Evans  v.  Tatem,  9  Serg.  &  Rawle,  252,  261 ;  Doughty  v.  Fawn,  Telv.  226  ;  Co.  Litt. 
260 ;  Hunt  v.  Lyle,  6  Terg.  412 ;  8  Id,  143 ;  Elliott  v.  Ray,  2  Blaokf.  31 ;  M'Kim  v.  Odom,.  3 
Fairf  94. 

In  note  305,  we  discussed  the  question  as  to  how  the  court,  before  which  the  judgment  of  a 
neighboring  state  is  sought  to  be  proved,  shall  ascertain  the  local  law  upon  which  its  efifeot 
depends.  Several  cases  were  there  examined,  and,  among  others;  some  going  to  favor  the  notion 
that  such  law  must  be  judicially  recognized  by  the  court  which  is  to  award  to  the  judgment  "full 
foitU  and  credit."  Such  also  will  be  found  to  be  the  bearing  of  Ripple  v.  Ripple  (1  Eawle,  386), 
an4  Thomas  v.  Tanner  (6  Monroe,  53),  cited  ante,  note  288. 

The  recent  case  of  Carter  v.  Wilson  (1  Dev.  &  Batt.  Kep.  362),  speaks  on  this  subject,  though 
rather  unsatisfactorily,  and  without  laying  down  any  rule  with  respect  to  it.  The  point  pre» 
sented  was,  whether  the  repUcation  of  nul  iiel  record,  to  a  plea  of  a  former  judgment  of  another 
state,  is  to  be  tried  by  the  jury  or  the  court.  That  was  determined  in  accordance  with  the  genr 
eral  doctrine  stated  swpra :  viz :  that  the  trial  was  to  be  by  the  court ;  and  RufBn,  C.  J.,  who  de- 
livered the  opinion,  said :  "Whatever  difficulties  the  courts  of  one  state  may  find  as  to  the  mode 
or  means  of  ascertaining  the  effect  of  orders,  or  the  operation  of  the  adjudications  of  the  courts 
of  another  state,  it  is  now  deemed  settled  law,  that  it  is  not  the  province  of  the  jury.  No  issu« 
nan  be  made  upon  such  a  record,  which  wiU  bring  that  question  before  the  jury.  It  may  be  that 
the  courts  may  take  judicial  notice  of  the  laws  of  the  sister  states  to  this  purpose  and  to  this 
extent,  aiding  themselves  with  such  lights  from  books,  or  the  professors  of  the  law  of  the  state 
from  which  the  record  comes,  as  they  can  obtain.  It  may  also^  be,  that,  from  necessity,  a  new 
rule  of  evidence  must  be  adopted  whereby  testimony  may  be  taken,  and  addressed  on  this  point 
to  the  court,  and  not  to  the  jury.  But  since  the  case  of  Mills  v.  Duryee  (7  Craneh'Si  Rep.  484), 
reviewed  and  afBrmed  in  Mayhew  v.  Thatcher  (6  Wheat.  Rep.  129),  nul  iiel  record  is  the  only 
plea  or  replication  when  a  record  of  another  state  is  declared  on  or  pleaded  in  bar ;  amd  it  is  put 
upon  the  footing,  not  of  a  foreign  judgment,  but  that  of  a  domestic  forum."     Id.  365., 

We  noticed  several  cases  ante  (note  305),  directly  favoring  the  notion,  that  though  the  mode  of 
authentication  prescribed  by  the  act  of  Congress  was  not  pursued,  still  the  judgment  of  a  neigh- 
boring state,  when  proved  in  any  other  legitimate  mode,  is  within  the  eonstitution,  and  entitled 
to  full  faith  and  credit.  Accordingly,  in  Pennsylvania,  where  a  record  of  justices  of  New  Jersey 
was  proved  in  the  common-law  mode,  and  not  at  all  in  compliance  with  the  act  of  Congressy  it 
was  held  conclusive ,  under  the  eonstitution,  even  with  respect  to  their  construction  of  the  law  of 
the  latter  state  under  which  they  acted.  Kean  v.  Rice,  12  Serg.  &  Rawle,  203,  208.  See,  also, 
Carter  v.  Wilson,  1  Dev.  &  Batt.  Rep.  362.    But  see  Baker  v.  Field,  2  Teates'  Rep,  532. 

(Where  the  certificate,  or  attestation  to  the  clerk's  certificate,  describes  the  person  signing  it  as 
judge  of  the  court,  it  will  not  be  presumed  that  the  court  was  composed  of  more  than  one  judga 
Central  Bank  of  Georgia  v.  Veasey,  14  Ark.  (1  Barb.)  672.  See  Catliu  v.  TJnderhiU,  4  M'tean^ 
199.  Nor  will  the  authentication  be  impaired  by  a  superfluous  certificate.  Young  v.  Chandler, 
13  B.  Mon.  252.  The  certificate  of  the  judge,  under  the  act  of  Congress,  must  show  that  the 
attestation  of  the  clerk  is  in  due  form.  Wilburn  v.  Hall,  16  Mis.  (li  Bennett)  426.  It  is  in  due 
form  when  attested  by  the  clerk  under  the  seal  of  the  court,  and  the  certificate  showing  it  to  be 
in  due  form  is  made  by  the  chief  or  presiding  judge.  Ducommun  v.  Hysinger,  14  111.  249; 
Thompson  v.  Manrow,  1  Cal.  428 ;  Geron  v.  Felder,  15  Ala.  304,  632 ;  Settle  v.  Alison,  8  Geo.  201.) 
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cial  notice.(l)     The  existence  of  such  laws  must  therefore  always  be 
proved. 

It  appears  to  have  been  at  one  time  considered  that  although  an  un- 
written law  might  be  proved  by  witnesses  professing  competent  profes- 
sional skill,(2)  yet  the  written  law  of  a  foreign  state  ought  to  be  proved 
by  a  copy  of  the  law  properly  authenticated. (3)  But  this  doctrine  has 
been  expressly  overruled,  and  it  has  now  been  decided  in  the  House  of 
Lords(4)  that  foreign  law  must,  in  every  case,  be  proved  by  a  witness  who 
is  skilled  in  the  subject,  and  that  though  he  may  refer  to  foreign  law  books 
to  correct  or  confirm  his  opinion,  the  law  itself  cannot  be  taken  from  any 
book.(5) 


(1)  Ante,  Tol.  I.  And  see  1  P.  Wms.  431 ;  3  Vea.  &  B.  29^  Ganer  v.  Laneborough  (Lady), 
Peake  N.  P.  0.  11. 

The  states  of  the  Union  are  so  far  considered  foreign  to  each  other  as  to  render  it. necessary, 
in  the  courts  of  each,  to  prove  the  statute  laws  of  the  others  as  foreign  laws.  Holmes  v.  Boughtoni 
10  "Wend.  T5  ;  The  Bank  of  Chillicothe  v.  Dodge,  8  Barb.  233  ;  Bowen  v.  Newell,  3  Kernan  R. 
290.  The  rule  is  that  the  statutes  of  a  sister  state  are  to  be  proved  by  producing  an  exemplified 
copy,  a  copy  certified  by  the  secretary  of  state,  attested  by  the  great  seal  of  the  state.  "Wilson 
-V.  Lazier,  11  Gratt.  (Va.)  417  ;  Lisk  v.  "Woodruff,  15  111.  15  ;  Stevens  v.  Bomar,  9  Humph.  546. 

But  the  statutes  of  a  sister  state,  purporting  to  have  been  printed  by  its  authority,  have  been 
■held  prima  facie  evidence  of  them.  Emery  v.  Berry,  8  Foster  (N.  H.)  473 ;  Dixon  v.  Thatcher, 
■14  Ark.  (1  Barb.)  141 ;  Barkman  v.  Hopkins,  6  Eng.  157 ;  Stewart  v.  Swanzy,  23  Miss.  (1  Cush.) 
502 ;  Eld  V.  Gorham,  20  Conn.  8 ;  Burton  v.  Anderson,  1  Texas,  93,  203,  434.  On  the  same 
principle  the  Civil  Code  of  Prance,  purporting  to  be  printed  at  the  royal  press  in  Paris,  and  received 
in  our  international  exchanges,  has  been  admitted  in  evidence,  as  proof  of  the  law  of  France- 
Ennis  v.  Smith,  14  How.  U.  S.  400.  See  also  Lacon  v.  Higgins,  3  Com.  Law  R.  643 ;  16  Id. 
425.  As  a  -written  law  or  statute  law,  it  must  be  proved  by  a  copy  (Spaulding  v.  Vincent,  24 
Vt.  501) ;  but  the  common  law  of  a  foreign  country  may  be  proved  by  parol  ("Wilcocks  v.  Phillips, 
"Wallace,  jr.  47) ;  by  a  witness  who  is  acquainted  with  such  law  (Gardner  v.  Le^wls,  7  GiU,  377) ; 
as  a  fact  (Monroe  v.  Douglass,  1  Selden,  447).     See  Code  of  New  York,  §  426. 

There  are  cases  in  which  the  court  has  proceeded  upon  its  own  knowledge  of  the  laws  of  a 
sister  state  (Herschfeldt  v.  Dexel,  12  Geo.  582);  and  the  presumption  is  that  the  common  law  of 
a  sister  state  is  the  same  as  that  of  the  forum.     Averett  v.  Thompson,  15  Ala.  678. 

(2)  Millar  v.  Heinrieh,  4  Camp.  155. 

(3)  See  Gen.  Pioton's  Case,  30  How.  St.  Tr.  491 ;  Boehtlink  v.  Schneider,  3  Esp.  58  ;  Clegg  v. 
Levy,  3  Camp.  166;  Freemoult  v.  Dedire,  1  P.  "Wms.  431 ;  Middleton  v.  Janverin,  2  Hagg.  Cons. 
R.  442.  In  Lacon  v.  Higgins  (2  Stark.  R.  178),  Lord  Tenterden,  C.  J.,  admitted  a  copy  of  the 
Civil  Code  of  France,  produced  by  the  French  vice-consul,  who  slated  that  it  was  an  authentic 
copy  of  the  law  of  France,  upon  which  he  acted  at  his  office,  and  that  it  was  printed  at  the  office 
for  printing  the  laws  of  France,  and  would  be  acted  upon  in  any  of  the  French  courts. 

(4)  Sussex  Peerage  Case,  11  CI.  &  Fin.  85,  134.     See  also  1  C.  &  K.  751. 

(5)  See  also  the  Baron  de  Bode's  Case,  8  Q.  B.  208,  246 ;  Nelson  (Earl)  v.  Beaufort  (Lord), 
8  Beav.  527 ;  Cooks  v.  Purday,  2  0.  &  K.  269.  See  also  the  judgment  of  Sir  W.  Scott,  in  Dal- 
rymple  v.  Dalrymple,  2  Hagg.  Cons.  R.  81 ;  and  Lord  Brougham's  remarks.  Statesmen  in  the  time 
of  Geo.  Ill  (2d  series),  p.  76. 

Note  413. — The  general  rule  is,  that  the  party  seeking  advantage  from  a  foreign  law,  or  the 
law  of  another  state  of  the  Union,  must  prove  its  existence ;  for  the  courts  of  one  slate  or  coun- 
try are  not  bound,  ex  officio,  to  notice  the  local  regulations  of  another.  Strother  v.  Lucas,  6  Pet- 
Eep.  673;  Talbot  v.  Seeman,  1  Cranoh,  38;  1  Bald.  Rep.  615;  Church  v.  Hubbart,  2  Cranoh, 
187,  236,  237  ;  Haven  v.  Poster,  9  Pick.  112,  130;  Raynham  v.  Canton,  3  Id.  293,  296;  Braok- 
ett  V.  Norton,  4  Conn.  Rep.  517,  520,  521 ;  Smith  v.  Blagge,  1  John.  Cas.  238;  Legg  v.  Legg,  8 
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Mass.  Rep.  99;  Hebron  v.  Marlborough,  2  Conn.  Rep.  18;  Lincoln  v.  Battelle,  G  Wend.  482; 
Fremoult  v.  Dedin,  1  P.  Wms.  431 ;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64 ;  S.  C,  6  Cowen's 
Rep.  64;  Brush  v.  Scribner,  11  Conn.  Rep.  388,  401:  Hempstead  v.  Reed,  6  Conn.  Rep.  486; 
Sterling  v.  Plainfield,  4  Id.  116;  Wilson  v.  Smith,  5  Yerg,  379,  398,  399;  Greenwade  v.  Green- 
wade,  3  Dana's  Eep.  497  ;  Cone  v.  Cotton,  2  Blaokf.  82,  84;  Stout  v.  Wood,  1  Id.  VI;  Elliott  v. 
lUy,  2  Id.  82 ;  Thomas  v.  Robinson,  3  Wend.  267 ;  State  v.  Jaclison,  2  Dev.  568 ;  Ripple  v. 
Ripple,  1  Rawle's  Rep.  386 ;  Talbot  v.  David,  2  Marsh.  Ky.  Rep.  609 ;  Stephenson  v.  Bannister, 
3  Bibb,  371;  Thompson  v.  Ketchum,  8  John.  Rep.  189;  Warner  y.  The  Commonwealth,  2  Virg- 
Cas.  95 ;  Dennison  v.  Hyde,  6  Conn.  Rep.  508 ;  Wirnwag  v.  Pawling,  5  Gill  &  John.  508. 

The  jurisprudence  of  the  several  states  of  the  Union  is  not  viewed  as  foreign,  in  any  sense,  in 
the  courts  of  the  United  States.  Hence,  the  Supreme  and  Circuit  Courts  of  the  United  States, 
are  to  take  judicial  notice  of  the  public  laws  of  the  several  states,  whenever  they  are  called  upon 
to  consider  and  apply  them,  without  their  being  formally  proved.  Owings  v.  Hull,  9  Pet.  Rep. 
607,  625.     See  Hinde  v.  Vattier,  5  Id.  398 ;  also  infra. 

The  legislation  of  the  federal  government,  likewise,  is  not  to  be  regarded  as  foreign,  by  the 
courts  of  the  several  states  of  the  Union ;  and  therefore  such  courts  are  bound,  ex  officio,  to  notice 
aU  pubhc  acts  of  Congress  (even  including  those  which  relate  exclusively  to  the  affairs  of  the  Dis- 
trict of  Columbia),  without  their  being  proved.  Canal  Company  v.  Rail  Road  Company,  4  Gill  & 
John.  1,  63 ;  Owings  v.  Hull,  9  Pet.  Rep.  625 ;  Young  v.  Bank  of  Alexandria,  4  Crauch,  384, 
388.     See  infra. 

Laws  of  one  state,  when  operative  in  another,  may  be  judicially  noticed  by  the  courts  of  the 
latter.  Accordingly,  in  Indiana,  where  lands  lying  within  that  state  were  conceded  to  be  sub- 
ject to  the  legislation  of  Virginia  for  certain  purposes,  held,  that  the  courts  there  might  take  judi- 
cial notice  of  the  Virginia  laws,  made  in  respect  to  such  lands,  without  their  being  specially 
proved.     Henthorn  v.  Doe,  1  Blackf  157,  161 — 164. 

Where  no  judicial  notice  can  be  taken  of  a  foreign  law,  or  the  law  of  a,  neighboring  state,  as 
the  case  may  be,  and  no  proof  is  given  in  relation  to  it,  the  court  will  usually  decide  according 
to  its  own  laws.  See  the  oases  supra;  also  Brown  v.  Gracey,  2  Dowl.  &  Ryl.  41,  n.  a.  And 
this,  for  the  obvious  reason,  that  the  court  not  being  judicially  informed  as  to  any  other  law,  has 
no  rule  of  decision  save  the  laws  of  its  own  sovereignty.  Allen  v.  Watson,  2  Hill's  Rep.  319, 
322;  Sherrill  v.  Hopkins,  1  Cowen's  Rep.  103;  Legg  v.  Legg,  8  Mass.  Rep.  99;  Holmes  v. 
Broughton,  10  Wend.  75 ;  Mason  v.  Wash,  Breeae's  Rep.  16,  17 ;  Harper  v.  Hampton,  1  Harr. 
&  John.  710. 

In  Louisiana,  the  same  general  doctrine  has  been  laid  down,  viz :  that  if  the  court  has  no 
means  of  information  as  to  what  the  law  of  another  country  or  state  is,  it  will  act  upon  its  own 
laws.  Arayo  v.  Currell,  1  Mill.  Lou.  Rep.  541 ;  Crozier  v.  Hodge,  3  Mill.  Lou.  Rep.  357,  358_ 
But,  if  sucli  country  once  constituted  part  of  the  same  kingdom  or  government  with  that  where 
the  court  sits,  and  they  were  governed  by  the  same  laws,  the  court  will  take  judicial  notice  of 
the  laws  which  prevailed  in  both  before  their  separation,  as  matter  of  public  history,  and  presume 
them  unchanged  till  the  contrary  be  shown.  Id.  See  S.  P.,  Malpica  y.  M'Kown,  1  Mill.  Lou. 
Rep.  248,  255.  Hence,  on  a  question  as  to  the  laws  of  Mexico,  the  courts  in  Louisiana  take 
judicial  notice  of  the  laws  which  were  common  to  both  before  their  separation,  and  decide  accord- 
ing to  such  laws,  until  it  be  affirmatively  shown  that  they  have  been  changed  by  subsequent 
legislation.  Arayo  v.  Currell,  1  Mill.  Lou.  Rep.  5:i8,  540,  541 ;  Malpica  v.  M'Kown,  Id.  254,  255, 
256.  "  It  is  not  understood  by  us,"  say  the  court,  "  that  the  separation  of  the  countries  renders 
the  laws  in  existence  at  the  time  they  divide,  foreign  to  each  other.  The  act  of  political  separa- 
tion does  not  destroy  the  knowledge  possessed  in  both,  that  they  were  subject  to  the  same  law, 
and  what  that  law  was.  Any  change  made  in  it  after  the  countries  became  independent  of  each 
other,  any  new  statute  passed  in  either,  would  certainly  come  under  the  general  rule.  Because 
it  was  at  no  time  common  to  both.  But  those  laws  which  were,  stand  on  quite  a  different  foot- 
ing. The  rule,  like  every  other  in  regard  to  evidence,  is  founded  on  good  sense.  Courts  require 
proof  of  ihe  laws  of  another  country,  because  they  do  not  judicially  possess  the  means  of  know- 
ing them  But  when  they  do  possess  judicial  knowledge  of  them,  there  seems  no  object  in  requir- 
ing evidence  of  that  which  is  already  known.  We  have  looked  into  the  jurisprudence  on  this 
head,  and  do  not  discover  that  the  different  states  of  the  Union  require  proof  that  the  common 
law  prevails  in  each.     Or  that  it  has  ever  been  deemed  necessary  to  establish  by  testimony,  that 
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the  same  system  governs  in  England.  It  is  true  tliey  require  proof  of  British  statutes,  which 
never  were  in  force  within  their  own  state,  but  this  is  in  the  distinction  alluded  to."  Malpica  v 
M'Eown,  supra ;  see  also,  the  same  doctrine,  m  Arayo  v.  Currell,  supra.  Further,  see  Berlu- 
chaux  V.  Berluohaux,  ^  Lou.  Rep.  (Curry)  643,  544. 

In  New  York,  the  rule  has  been  laid  down,  that  the  courts  of  that  state  cannot  take  judicial 
notice  of  any  of  the  laws  of  sister  states,  or  of  another  country,  at  variance  with  the  common 
law.  Holmes  v.  Broughton,  10  "Wend.  75,  78.  It  seems  that  there,  as  well  as  in  Massachusetts, 
the  common  law  will  be  presumed  to  prevail  in  certain  states,  viz :  Rhode  Island,  Vermont,  &c.:; 
and  that  on  a  common-law  question,  such  law  will  be  assumed  to  be  the  same  as  that  of  the 
state  where  the  court,  which  is  to  adjudicate  upon  the  matter,  sits.  See  Id. ;  "Walker  v.  Max- 
well, 1  Mass.  Rep.  103;  Pearsall  v.  Dwight,  2  Id.  34;  Thurston  v.  Percival,  1  Pick.  415,  417. 
So,  semUe,  in  Indiana.  .Cone  v.  Cotton,  2  Blackf  82,  84;  Stout  v.  "Wood,  1  Id.  71.  See,  on  this 
subject,  in  Tennessee,  "Wilson  v.  Smith,  5  Yerg.  397,  398,  399. 

In  Kentucky,  where  a  note  made  in  Maryland  was  alleged  to  be  usurious,  and  there  wa* 
no  proof  showing  what  the  law  of  Maryland  was  on  that  subject,  held,  that  the  court  could  no 
pronounce  the  note  usurious.  Greenwade  v.  Greenwade,  3  Dana's  Rep.  495.  "  It  is  clear,"  say 
the  court,  "that  the  laws  of  Maryland  govern  the  contract.  If  usurious  or  void  in  whole  or  in 
part,  it  must  be  made  so  by  the  laws  of  that  state,  and  not  by  the  laws  of  Kentucky.  The  lex 
loci  governs  the  contract,  and  by  this  test  it  must  be  tried.  Each  state  has  its  own  peculiar 
statutes  on  the  subject  of  interest,  as  well  as  usury.  In  some  of  the  states  a  greater  rate  of  in- 
terest may  be  reserved  by  special  contract  on  the  loan  of  money,  than  is  collectible  on  ordinary 
bonds  or  notes,  and  in  others  a  much  higher  rate  of  interest  may  be  legaUy  reserved,  than  is 
sanctioned  by  the  laws  of  Kentucky ;  and  in  others  there  are  no  prohibitory  statutes  against 
usury.  "What  may  be  the  legal  rate  of  interest  in  Maryland,  and  whether  any,  and  if  any,  what 
law  existed  in  said  state  against  usury  when  this  contract  was  made,  this  court  cannot  judicially 
know.  These  are  facts  to  be  averred  and  proven  like  other  facts."  Id.  497.  See  Hosford  v. 
Nichols,  1  Paige's  Rep.  220,  225,  226. 

In  New  York,  where  infancy  was  interposed  as  a  defence  to  a  note  made  in  Jamaica,  and  the 
defendant  proved  that  he  was  under  twenty-one  years  of  age  when  it  was  executed,  held,  that 
the  onus  lay  with  him  to  show  further,  that  by  the  law  of  Jamaica  the  defence  was  good.  Par 
these  questions  depend  upon  municipal  regulations.  Thompson  v.  Ketchum,  8  John.  Rep.  180, 
193 ;  Male  v.  Roberts,  3  Bsp.  Rep.  163. 

As  to  the  mode  of  proving  the  written  laws  of  a  foreign  country,  the  general  rule  is,  that  the 
best  evidence  of  which  the  nature  of  the  case  is  susceptible  must  be  produced ;  in  other  words, 
no  testimony  shall  be  received,  which  presupposes  better  testimony  attainable  by  the  party  who 
offers  it.  The  sanction  of  an  oath  is  required  for  their  establishment,  unless  they  can  be  verified 
by  some  other  such  high  authority,  that  the  law  respects  it  not  less  than  the  oath  of  an  indi- 
vidual. Church  V.  Hubbart,  2  Cranoh,  236,  237,  per  Marshall,  C.  J.,  delivering  the  opinion  of 
the  court.  Story's  Confl.  of  Laws,  529,  530  ;  Lincoln  v.  BatteUe,  6  "Wend.  482  ;  Francis  v.  The 
Ocean  Ins.  Co.,  '6  Cowen's  Rep.  429 ;  Dougherty  v.  Snyder,  15  Serg.  &  Bawle,  87.  In  general, 
authenticated  copies  of  written  laws  are  expected  to  be  produced.  Story's  Confl,  of  Laws,  529 ; 
Robinson  v.  Clifford,  2  "Wash.  C.  C.  Rep.  1,  2 ;  Packard  v.  Hill,  2  "Wend.  411 ;  Chanoine  v.  Fow- 
ler, 3  "Wend.  173,  177.  But  see  Trimby  v.  Vignier  (6  Carr.  &  Payne,  25),  where  Bosanquet,  J., 
expressed  an  opinion  that,  under  certain  circumstances,  as  if  a  foreign  statute  had  received  a 
thorough  local  construction  by  repeated  judicial  decisions,  a  professional  witness  of  the  foreign 
country,  might  be  asked,  what  was  the  law  on  that  subject.  So,  it  seems,  as  to  the  construction 
of,  and  practice  under  the  written  laws  of  another  state,  or  country  ("Wilson  v.  Smith,  5  Yei^. 
399 1 ;  and  the  acts  of  the  courts,  whore  the  law  exists,  may  bo  resorted  to  for  the  same  purpose. 
Semble,  Ripple  v.  Ripple,  1  Rawle's  Rep.  389. 

A  copy  of  a  foreign  stntute  may  be  authenticated  under  the  .great  seal  of  the  country  whose 
law  is  thus  sought  to  bo  proved.  Dougherty  v.  Snyder,  15  Serg.  &  Rawle,  87  ;  Story's  Confl.  of 
Laws,  530.  A  sworn  copy  is  also  admissible.  Lincoln  v.  Battelle,  6  "Wend.  482 ;  Church  v. 
Hubbart,  2  Cranch,  23G,  237;  Dougherty  v.  Snyder,  15  Serg.  &  Rawlc,  87.  But  a  copy  of  a 
foreign  edict  or  statute,  merely  eortifled  by  a  consul  residing  in  the  country  whose  laws  are 
sought  to  be  proved,  is  not  admissible.  Church  v.  Hubbart,  2  Cranch,  236,  237  ;  Lincoln  v.  Bat- 
telle 6  "Wend.  482.     And  a  book  purchased  at  a  bookstore  in  Havana,  purporting  to  contain  the 
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royal  charter  establishing  the  Court  of  Consulado,  was  held  inadmissible  in  New  York  to  prove 
the  laws  regulating  such  court.  Packard  v.  HUl,  2  Wend.  411 ;  S.  C,  in  error,  5  Wend.  3T6. 
See  Smith  v.  Elder,  3  John.  Eep.  195.  In  Chanoiioe  v.  Fowler  (3  Wend.  113),  for  the  purpose  of 
proving  the  commercial  code  of  France,  the  French  consul  at  -New  York  was  introduced,  who 
produced  a  book  purporting  to  contain  the  code ;  it  was  not  the  official  edition  of  the  Laws  of 
France,  but  the  witness  said  it  was  conformable  to  that  edition ;  he  also  stated  that  it  was  an 
exact  copy  of  the  laws  furnished  by  the  French  government  to  its  consul  at  New  York ;  and  so 
the  parties  agreed  to  consider  it.  The  Supreme  -Court  held,  that  the  commercial  code  of  France, 
being  a  written  law,  could  not  be  thus  proved.  See  Richardson  v.  Anderson,  oited  in  the  text; 
also  Lacon  v.  Higgins,  3  Stark.  Eep.  178;  S.  C,  2  Dowl.  &  Eyl.  38,  cited  in  the  text.  In  Penn- 
sylvania, a  printed  copy  of  the  Irish  statutes,  with  the  oath  of  an  Irish  barrister,  that  he  received 
them  from  the  king's  printer,  iu  Ireland,  and  that  they  are  good  evidence  there,  has  been  afl- 
mitted  to  prove  the  laws  of  Ireland.  Jones  v.  Maffet,  S  Serg.  &  Rawle,  523.  The  libel  and 
sentence  of  condemnation  of  a  vessel  in  a  foreign  country,  are  not  evidence  to  prove  a  statute  of 
such  country,  the  violation  of  which  was  the  foundation  of  the  sentence.  Francis  v.  The  Ocean 
Ins.  Co.,  6  Co  wen's  Eep.  404 ;  S.  C,  2  Wend.  64.  See  Walpole  v.  Ewer,  2  Cond.  Marsh,  on 
Ins.  762. 

The  confession  of  a  defendant  that  a  ship  carried  contraband  goods,  and  that  she  was  seized  in 
consequence;  and  the  testimony  of  the  captain  that  the  goods  were  contraband  by  the  laws  of 
Great  Britain,  were  held  sufficient  proof  of  the  revenue  law  of  Great  Britain,  under  which  the 
ship  was  seized.     Smith  v.  Elder,  3  John.  Rep.  105. 

Sometimes,  too,  the  acts  of  the  government  where  the  court  sits,  in  relation  to  a  particular  law 
of  a  foreign  country,  may  serve  to  authenticate  the  law  so  far  as  to  render  it  evidence.  On  this 
principle,  where  marine  ordinances  of  a  foreign  country  had  been  promulged  as  such  in  the  Uni- 
ted States,  by  the  act  of  the  department  intrusted  with  foreign  intercourse,  held,  that  they 
might  be  read  in  evidence  in  the  admiralty  courts  of  the  Union,  without  further  authentica- 
tion. Talbot  V.  Seeman,  1  Cranch,  37,  38.  See  S.  P.,  Radcliflfe  v.  The  United  Ins.  Co.,  7  John. 
Rep.  38,  50,  51. 

In  applying  the  rule  requiring  the  best  evidence  to  the  case  of  foreign  statutes,  &o.,  courts  wiU 
be  guided  by  circumstances,  and  they  will  not  require  any  species  of  evidence  which  the  institu- 
tions and  usages  of  the  country  whose  laws  are  sought  to  be  established  do  not  admit.  And,  in 
general,  where  the  usual  evidence  of  a  written  law  is  not  attainable,  inferior  evidence  may  be 
received.  Church  v.  Hubbart,  2  Cranch,  237,  238 ;  Consequa  v.  Willings,  1  Peters'  C.  C.  Rep. 
225,  229;  Seton  v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  Rep.  175,  176,  177;  Raynham  v. 
Canton,  3  Pick.  296 ;  Lincoln  v.  Battelle,  6  Wend.  482.  It  is  not  to  be  presumed,  however,  that 
any  civilized  nation  would  refuse  those  acts  for  authenticating  instruments  or  documents  which 
are  usual  and  necessary  for  the  purposes  of  justice.  It  cannot  be  presumed  that  an  application 
to  authenticate  an  edict  or  law  of  a  foreign  sovereignty  by  the  seal  of  the  nation  would  be  re- 
jected, unless  the  fact  should  appear  to  the  court.  Nor  can  it  be  presumed  that  any  difficulty 
exists  in  obtaining  a  copy.  Church  v.  Hubbart,  2  Cranch,  237,  per  Marshall,  C.  J.  Hence,  be- 
fore inferior  evidence  can  be  received,  the  party  seeking  to  avail  himself  of  the  foreign  law  must 
show  that  the  primary  evidence  is  unattainable,  as,  that  be  apphed  for  an  authenticated  copy,  and 
it  was  refused,  &c.  Id.;  Seton  v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  Eep.  175,  176,  177; 
Story's  Confl.  of  Laws,  629. 

The  cases  cited  supra,  of  this  note,  are  many  of  them  direct  authorities  to  show  that  the  laws 
of  one  state  of  the  Union,  when  sought  to  be  used  in  the  courts  of  another,  will  not  be  judicially 
noticed,  but  must  be  proved.  It  is  hardly  necessary  to  observe,  that  though  this  rule  embraces 
the  unwritten  laws  of  the  several  states,  as  well  as  their  written  or  statute  laws,  it  applies  to  the 
latter  with  peculiar  force.  See  ante,  note  328.  The  rule  results  as  a  corollary,  from  the  posi- 
tion, universally  maintained,  that  the  several  states,  so  far  as  the  effect  of  tlieir  respective  legisla- 
tion is  concerned,  are  entirely  foreign  to  each  other.  The  qualifications  of  the  general  doctrine 
Will  be  seen  by  reference  to  several  cases  [supra)  cited  in  our  observations  upon  the  point  of  judi- 
cial notice  as  to  laws,  &c.,  of  other  states  and  countries. 

The  several  states,  however,  in  respedt  to  the  mere  mode  of  proving  their  written  laws,  do  not 
stand  precisely  in  the  same  relation  to  each  other,  as  countries  stridtly  foreign,  and  liaving  no 
sort  of  political  connection.    In  pursuance  of  the  fourth  article  of  the  constitution  of  the  United 
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States,  empowering  Congress  to  prescribe  tlie  manner  in  which  the  acts,  records  and  proceedings 
of  one  state  shall  be  proved  in  another  (see  ante,  note  412),  it  has  been  provided,  "  that 
the  acts  of  the  legislatures  of  the  several  states  shall  be  authenticated  by  having  the  seal  of 
their  respective  states  affixed  thereto."  2  L.  V.  States,  102,  §  1.  By  a  subsequent  law,  the 
above  provision  waa  extended  to  the  acts,  &c.,  of  the  several  territories  of  the  United  States 
and  the  countries  subject  to  the  jurisdiction  thereof.  3  L.  United  States,  621.  See  antet 
note  412. 

The  act  of  Congress  above  referred  to,  does  not  require  the  attestation  of  any  public  officer,  in 
order  to  authenticate  copies  of  the  legislative  acts  of  the  several  states ;  but  the  seal  of  the  state, 
affixed  by  an  officer  having  the  custody  thereof,  to  a  copy  of  the  law  sought  to  be  proved,  will 
be  conclusive  evidence  of  the  existence  of  such  law;  no  other  formality  is  necessary;  and  in  the 
absence  of  all  evidence  to  the  contrary,  it  must  be  presumed  that  the  seal  was  annexed  by  an 
officer  having  competent  authority  to  do  the  act.  United  States  v.  Amedy,  11  Wheat.  Rep.  392  i 
United  States  v.  Johns,  4  Call.  Bep.  412 ;  S.  C,  1  Wash.  C.  C.  Rep.  363 ;  Henthorn  v.  Doe,  1 
Blackf  Bep.  157  ;  State  v.  Carr,  5  N.  Hamp.  Bep.  367  ;  Warner  v.  The  Commonwealth,  2  Virg. 
Cas.  95. 

The  act  of  Congress  has  been  held  to  exclude  other  modes  of  authentication.  State  v.  Twitty, 
2  Hawks'  Bep.  441.  See  Craig  v.  Brown,  1  Peters'  C.  C.  B.  352  ;  Canal  Company  v.  The  Rail- 
road Company,  4  Gill  &  Johns.  1,  63.  But  we  apprehend,  the  contrary  doctrine  more  generally 
prevails.  The  seal  of  the  state,  when  properly  affixed,  is  the  highest,  and,  indeed,  is  conclusive 
evidence  of  the  existence  of  the  statute.  See  ante,  note  412  ;  also  the  cases  above  cited.  But 
other  evidence,  competent,  independent  of  the  act  of  Congress,  may  stUl  be  received.  State  v. 
Carr,  5  N.  Hamp.  Bep.  367,  370;  Kean  v.  Bice,  12  Serg.  &  Bawle,  203;  EUmore  v.  Mills,  1  Hayw. 
Rep.  359 ;  Taylor -v.  Bank  of  Illinois,  7  Monroe,  576,  585,  586.  Accordingly,  in  several  of  the 
states,  printed  books  containing  the  statutes  of  other  states  have  been  held  admissible,  and^ima 
facie  sufficient,  to  prove  such  statutes. 

Thus,  in  Massachusetts,  a  volume  purporting  on  its  face  to  contain  the  laws  of  a  sister  state,  i3 
admissible.  Raynham  v.  Canton,  3  Pick.  293,  296,  297.  The  court  concede  that,  in  England, 
it  does  not  seem  to  be  settled  as  to  foreign  laws,  that  they  may  be  thus  estabUshed.  But,  they 
say,  the  connection,  intercourse  and  constitutional  ties,  which  bind  together  the  several  states, 
require  that  this  species  of  evidence  should  be  sufficient  until  contradicted.  Id.  The  law  being 
proved  to  exist  in  this  mode,  it  must  be  presumed  to  exist,  until  proved  by  as  good  evidence  to 
have  been  repealed.  Id.  p.  297.  This  proof  of  its  existence  cannot  be  contradicted  "  by  the 
testimony  of  one  who  may  have  merely  resided  a  short  time  in  the  country,  nor  by  that  of  any 
citizen  or  subject."    Id. 

In  Vermont,  an  act  incorporating  the  Bank  of  Troy  in  New  York,  waa  offered  to  be  read  from 
a  printed  volume  of  the  laws  of  New  York,  purporting  to  have  been  published  by  authority  of 
the  legislature  ;  the  act  was  declared  to  be  a  pubho  one,  and  the  court  said;  "  If  such  act  be 
proved  agreeably  to  tlie  act  of  Congress,  the  courts  are  bound  to  admit  it ;  they  iniay  admit  it 
although  not  so  proved.  Let  the  act  be  read  from  the  printed  book."  State  v.  Stade,  1  D.  Chip. 
Bep.  303. 

The  same  doctrine  prevails  in  Kentucky.  Taylor  v.  The  Bank  of  IlUnois,  7  Monroe,  585, 
586,  587. 

In  Pennsylvania,  the  printed  statute-books  of  another  state,  purporting  to  have  been  published 
under  the  authority  of  such  state,  are  received  as  evidence  of  its  laws.  And  it  makes  no  difi'erence, 
it  seems,  whether  the  law  intended  thus  to  be  proved,  be  public  or  private.  See  Kean  v.  Bice, 
12  Serg.  &  Rawle,  203;  Thomas  v.  Musser,  1  Dall.  Rep.  462;  Biddis  v.  James,  6  Binn, 
Bep.  321. 

The  same  doctrine  prevails  in  Virginia.  Taylor's  Adm'r  v.  The  Bank  of  Alexandria,  5  Leigh, 
471,  476. 

So  also  in  North  Carolina,    Poindexter's  Ex'rs  v.  Barker,  2  Hayw.  Bep.  173. 

In  South  Carolina,  Prince's  Digest  of  the  laws  of  Georgia,  purporting  to  have  been  compiled 
and  published  under  the  authority  of  the  legislature  of  the  latter  state,  has  been  held  admissible 
to  prove  the  statute  law  of  Georgia,  Allen  v.  Watson,  2  Hill's  Rep.  319;  Lee's  Adm'r  v.  'Wai'e, 
1  Id.  313.  In  both  cases  the  admissibility  of  this  evidence  was  put  upon  the  ground  of  its  being 
commonly  known,  by  the  bar  and  bench  of  South  Carolina,  that  Prince's  Digest  is  received  in 
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Georgia  as  authority  for  the  statute  law  of  that  state.  And  it  is  admitted,  that  there  might  be 
some  danger  if  such  modes  of  proof  were  indiscriminately  adopted,  to  establish  the  laws  of  for- 
eign states  or  countries. 

In  New  York,  the  statutes  of  another  state,  it  seems,  must  be  proved  by  an  exemplification ; 
and  the  printed  statute-book  of  such  state  is  not  evidence.  Packard  v.  Hill,  2  Wend.  411,  412, 
413.  See  S.  C.  in  error,  6  Id.  115  ;  also  Duncan  v.  Duboys,  3  Johns.  Gas.  125,  126 ;  and  supra, 
of  this  note. 

As  to  the  mode  of  ascertaining  the  local  law  or  usage,  in  giving  effect  to  a  judgment  of  a  neigh- 
boring state,  sought  to  be  used  as  evidence  in  the  courts  of  another,  see  amis,  note  305;  also  (mie, 
note  412. 

The  unwritten  laws,  customs,  and  usages,  of  a  foreign  country,  or  of  another  state  of  the  Union, 
may  be  proved  by  parol  evidence.  Mr.  Story,  in  his  Commentaries  upon  the  Conflict  of  Laws, 
says :  "  The  usual  course  is  to  make  such  proof  by  the  testimony  of  competent  witnesses  instructed 
in  the  law,  under  oath.''  Story's  Confl.  of  Laws,  530.  See,  also,  Kenny  v.  Van  Horn,  1  John. 
Rep.  385,  394;  Woodbridge  v.  Austin,  2  Tyl.  Efip.  364,  367 ;  Robinson  v.  Clifford,  2  Wash.  C. 
0.  1,  2;  Livingston  v.  The  Maryland  Ins.  Co.,  6  Orauch,  274;  Lincoln  v.  Battelle,  6  Wend.  482; 
Bagley  V.  Francis,  14  Mass.  Rep.  453;  Willings  v.  Consequa,  1  Peters'  C.  C.  Rep.  225,  229; 
Brush  V.  Wilkins,  4  John.  Ch.  Rep.  506,  520  ;  Ohanoine  v.  Fowler,  3  Wend.  117 ;  Wilson  v. 
Smith,  6  Yerg.  398,  399;  Taylor  v.  Swett,  3  Mill.  Lou.  Rep.  33,  36;  M'Rae  v.  Mattoon,  13  Pick. 
Rep.  53.  The  unwritten  law  of  a  foreign  country,  or  another  state,  may  also  be  proved  by  books 
of  reports  and  eases  decided.  Raynham  v.  Canton,  3  Pick.  293,  296 ;  M'Rae  v.  Mattoon,  13  Id. 
59 ;  Dougherty  v.  Snyder,  15  Serg.  &  Rawle,  87 ;  Latimer  v.  Eglin,  4  Dess.  Eq.  Rep.  26,  32 ; 
Brush  V.  Soribner,  11  Conn.  Rep.  407.  So,  by  public  history  (Dougherty  v.  Snyder,  15  Serg. 
&  Rawle,  97,  per  Duncan,  C);  and  by  the  public  documents  of  the  country.  Semble,  Wilson 
V.  Smith,  5  Yerg.  398,  399.  Sometimes,  it  is  said,  certificates  of  persons  in  high  authority  have 
been  allowed  as  evidence.  Story's  Confl.  of  Laws,  530.  See  In  re  Dormoy,  3  Hagg.  Bccl.  Rep. 
7€7.   See  Leland  v.  Wilkinson,  6  Peters'  Rep.  317. 

A  question  has  occasionally  arisen,  whether,  in  the  absence  of  proof  on  the  particular  subject, 
a  foreign  law,  sought  to  be  established,  should  be  presumed  written,  so  as  to  exclude  parol  evi- 
dence. In  Livingston  v.  The  Maryland  Ins.  Co.  (6  Cranch,  274),  parol  evidence  was  admitted  in 
the  Circuit  Court  to  show  the  laws  of  Spain,  relative  to  the  trade  of  our  colonies  in  America, 
and  particularly  of  Peru;  and  the  Supreme  Court,  on  error  brought,  held,  "that  as  the  laws  and 
regulations  by  which  this  trade  was  regulated,  are  not  proved  to  have  been  in  writing,  but  may 
have  depended  on  instructions  to  the  governor,  they  might  be  proved  by  parol."  Id.  280.  In 
Dougherty  v.  Snyder  |15  Serg.  &  Rawle,  84,  87),  the  rule  was  laid  down  aa  universally  applica- 
ble, that  the  party  objecting  to  parol  evidence  of  a  foreign  law,  must  show  it  to  be  a  written  one, 
or  the  objection  will  not  avail  The  above  case  of  Livingston  v.  The  Maryland  Ins.  Co.,  was 
cited  as  maintaining  this  doctrine,  and  Duncan,  J.,  delivering  the  opinion  of  tlie  court,  said,  it 
could  make  no  diSerence  whether  the  law  in  question  was  a  law  regulating  trade,  or  a  law  on 
any  other  subject.  But  where  parol  evidence  was  offered  to  prove  the  regulation  of  Cuba,  pro- 
hibiting the  exportation  of  specie,  the  court  rejected  the  evidence,  saying :  "  This  is  a  commercial 
regulation  of  the  government,  and  a  subject  of  pure  municipal  arrangement.  The  law  must  be 
presumed  to  be  written,  and  therefore  it  should  produced ;  or  evidence  given  that  it  was  not  in 
the  party's  power  to  obtain  a  certified  copy  of  it."  Seton  v.  The  Delaware  Ins.  Co.,  2  Wash.  C. 
C.  Rep.  175,  176.  In  Robinson  v.  Clifford  (Id.  1,  2),  a  similar  doctrine  was  held,  the  court  pre- 
suming from  the  very  nature  of  the  law  that  it  was  written. 

A  party  offering  parol  evidence  of  the  unwritten  laws  of  another  state  or  country,  is  not  bound 
to  show,  as  a  preliminary,  that  no  statute  exists  with  regard  to  the  particular  subject.  Newsom 
V.  Adams,  2  Mill.  Lou.  Rep.  153.  164. 

There  is  some  seeming  diversity  among  the  oases  upon  the  question,  whether,  since  foreign 
laws  and  the  laws  of  neighboring  states  are  to  be  proved  as  facts,  they  are  to  be  proved  as  facts 
to  the  jury  (if  the  case  is  a  trial  at  common  law),  or  as  facts  to  the  court.  Lord  Mansfield,  in 
Mostyn  y.  Fabrigas  (Cowp.  Rep.  174),  said:  "The  way  of  knowing  foreign  laws  is,  by  admit- 
ting them  to  be  proved  as  facts ;  and  the  court  must  assist  the  jury  in  ascertaining  what  the  law 
is."  Mr.  Justice  Story  advances  the  opinion,  that  laws  requiring  to  be  thus  proved,  are  to  be 
proved  to  the  court ;  for  all  matters  of  law  are  properly  referable  to  the  court,  and  the  object  of 
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tke  proof  of  foreign  laws  is  to  enaWe  the  court  to  instruct  the  jury  what  is,  in  point  of  law,  the 
result  from  foreign  law,  to  be  appUed  to  the  matters  in  controversy  before  them.  "  The  court 
are  therefore  to  decide  what  is  the  proper  CTidence  of  the  laws  of  a  foreign  countiy ;  and  where 
evidence  is  given  of  those  laws,  the  court  are  to  judge  of  their  appMeability,  when  proved,  to  the 
case  in  hand."  Story's  Confl.  of  Laws,  528.  This  doctrine  was  held  in  Maryland.  De  Sobry  v. 
De  Laistre,  2  Harr.  &  John.  219.  In  Thrasher  v.  Everhart  (3  GUI  &  John.  234),  it  was  conceded 
by  the  court  to  be  the  general  rule,  that  foreign  laws  are  facts  to  be  found  by  the  jury ;  but 
held,  that  the  rule  was  not,  applicable  to  a  case  where  the  laws  are  introduced  to  enable  the 
court  to  determine  whether  a  vnritten  instrument  is  evidence.  In  such  case  the  evidence  always 
goes  in  the  first  instance  to  the  court,  which  if  the  evidence  be  clear  and  uncontradicted,  may, 
and  ought  to  decide,  what  the  foreign  law  is,  and  act  accordingly.  If  what  the  foreign  law  is, 
be  matter  of  doubt,  the  court  may  decline  deciding  it,  and  may  inform  the  jury,  that  if  they 
beUeve  the  foreign  law  attempted  to  be  proved,  exists,  as  alleged,  then  they  ought  to  receive  the 
instrument  in  evidence,;  if  not,  they  should  reject  it.  Id.  242,  243.  In  North  Carohna  it  has 
been  laid  down,  that  the  existence  of  a  foreign  law  is  a  question  of  fact,  the  proof  of  which  is  for 
the  jury.  But  when  established,  the  meaning  of  the  law,  its  construction  and  effect,  ig  the 
province  of  the  court.  It  is  matter  of  professional  science,  'end  as  the  terms  of  the  law  are  taken 
•JO  be  ascertained  by  the  jury,  there  is  no  necessity  of  imposing  on  them  the  burden  of  affixing  a 
meaning  on  them,  more  than  on  our  own  statutes.  It  is  the  office  of  reason  to  put  a  construction  on 
any  given  document,  and  therefore  it  naturally  arranges  itself  among  the  duties  of  the  judge- 
State  V.  Jackson,  2  Dev.  Eep.  563,  566.  See  also  Consequa  v.  WnUngs,  1  Peters'  C.  C.  Rep. 
229,  per  Washington,  J.  As  to  the  doctrine  on  this  subject  in  New  York  and  Connecticut,  se© 
Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen's  Kep.  429;  Brackett  v.  Norton,  4  Conn.  Eep.  517.  See 
further,  per  Bosanquet,  J.,  in  Trimby  v.  Tignier,  6  Carr.  &  Payne,  25. 

We  have  seen  swpra,  that  the  laws  of  the  several  states  are  to  be  judicially  noticed  in  the 
courts  of  the  federal  government,  without  being  formally  proved.  This,  probably,  isi  confined  to 
the  public  laws  of  the  states.  In  the  case  of  private  laws  some  proof  would  doubtless  be  requi- 
site. Leland  v.  Wilkinson,  6  Peters'  Rep.  317.  A  mere  certificate,  without  producing  the  law, 
will  not  answer.  Id.  Even  in  the  case  of  a  private  act,  however,  a  book  printed  by  the  public 
printer  of  Virginia,  by  order  of  the  legislature,  agreeable  to  a  general  act  of  assembly,  was  held 
sufficient  evidence.  Young  v.  The  Bank  of  Alexandria,  4  Cranch,  384,  387,  388;  United  States 
V.  Johns,  4  Ball.  412,  415,;  S.  C,  1  Wash.  C.  C.  Eep.  363. 

The  Circuit  Court  of  the  United  States,  in  deciding  on  titles  to  real  property  in  the  difierent 
states,  act  upon  the  same  evidence  which  would  be  admissible  in  the  state  courts  where  the 
property  Ues.  Hence,  in  the  Circuit  Court  of  the  district  of  Ohio,  the  book  called  the  Ohio  Land 
Laws,  pubhshed  by  authority  of  law  in  that  state,  was  admitted  to  prove  title  to  lands  lying 
there ;  it  appearing  that  the  state  courts  of  Ohio  had  adopted  the  book  as  evidence  to  the  same 
extent.     Hinde  v.  Vattier,  5  Peters'  Rep.  398,  400,  401. 

We  also  saw  swprck,  that  the  several  states  are  bound  to  take  judicial  notice  of  the  public  acts 
of  Congress.  In  respect  to  private  acis  however,  the  rule  is  otherwise.  Wright  v.  Patton,  10 
John.  Rep.  300.  In,  Virginia,  the  printed  copies  of  acts  of  Congress,  distributed  to  the  executives 
of  the  several  states  to  be  distributed  among  the  people,  are  evidence  in  such  cases.  Taylor  v. 
The  Bank  of  Alexandria,  5  Leigh,  471.  Whether  such,  is  the  law  in  New  York,  quere.  At 
any  rate,  it  seems,  where  the  party  against  whom  the  law  is  sought  to  be  used,  is  the  individual 
for  whose  benefit  it  was  passed,  the  printed  statute-book  wiU  be  evidence.  Duncan  v.  Duboys,  3' 
John.  Cas.  126,  126. 

Where  the  copy  of  a  statute  of  another  state  introduced  in  evidence,  does  not  exhibit  the  date, 
or  time  of  its  passage,  and  such  time  becomes  matori.'d,  the  defect  cannot  be  supplied  by  parol. 
State  V.  Jackson,  2  Dev.  Rep.  563,  565.  But  it  is  not  necessary  that  the  time  of  its  passage 
should  be  made  to  appear  by  the  caption  of  tlie  act.  It  may  be  collected  from  other  parts  of  it 
or  by  inference  from  its  provisions.    Id. 

The  duration  of  a  statute  of  another  state  will  be  presumed,  when  once  shown  to  exist,  until 
proved  by  as  good  evidence  to  have  been  repealed.  Eaynham  v.  Canton,  3  Pick.  R.  293,  297 
The  repeal  of  such  statute  cannot  be  shown  by  parol ;  but  must  be  proved  by  the  statute  itself, 
jf  it  contain  an  express  limitation,  or  by  a  repe;diug  statute.     Id. ;   State  v.  Jackson,  2  Dev.  R. 
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A  witness,  in  order  to  be  competent  to  speak  upon  a  question  of  foreign 
law,  must  either  be  a  professional  man,  such  as  a  foreign  judge  or  advo- 
cate, or  he  must  be  peritus  virtute  officii.  Thus,  a  Eoman  Catholic  bishop, 
holding  in  this  country  the  of&ce  of  coadjutor  to  a  vicar  apostolic,  and,  as 
such,  authorized  to  decide  on  cases  arising  out  of  marriages  affected  by  the 
law  of  the  Eoman  Church,  was  held  to  be  a  competent  witness,  by  virtue 
of  his  office,  to  prove  that  law.(l)  But  a  person  who  neither  holds  an 
official  situation,  nor  is  connected  with  the  legal  profession,  will  not  be 
admitted  as  a  witness  to  expound  the  law,  whatever  means  of  knowledge 
he  may  possess  on  the  subject.(2) 

A  witness  who  is  competent  to  speak  to  a  point  of  foreign  law  may  not 
only  refresh  his  memory  by  a  reference  to  books  upon  the  subject,  but  he 
may  also  read  extracts  from  them,  if  he  states  that  such  extracts  truly 
describe  the  law ;  but  such  extracts  will  be  considered  as  part  of  his  own 
testimony,  and  not  as  original  evidence.(3) 

Practice  of  court. 

In  like  manner,  the  practice  of  a  court  of  justice  in  a  foreign  country 
may  be  proved  by  witnesses  professionally  acquainted  with  that  prac- 
tice.(4) 

Foreign  commercial  regulations. 

It  has  been  decided  formerly  that  the  commercial  regulations  of  a 
foreign  country  ought  to  be  proved  by  well  authenticated  copies  of  such 


563,  565.     See  United  States  v.  Johnaon,  4  DaU.  E.  415.    Further,  as  to  tlio  evidence  of  repeal 
see  AlbertBon  v.  Robeson,  1  DaU.  E.  9. 

(The  rule  laid  down  in  the  text  has  been  considerably  modified  by  later  decisions,  which  hold 
that  the  law  of  a  foreign  country  may  be  proved  by  a  person  who  is  not  a  lawyer  or  jurist,  pro- 
vided he  has  had  an  opportunity  as  a  merchant  or  business  man  to  make  himself  acquainted  with 
such  law.  Tanderdonckt  v.  Thelluson,  8  0.  B.  2.  One  who  has  merely  studied  the  law  at  a 
university  is  not  a  competent  witness  to  prove  it.  Bristow  v.  LequeviUe,  5  Exch.  R.  2T5  •  R.  v. 
Povey,  22L.  J.  19.) 

(1)  Sussex  Peerage  Case,  11  CI.  &  Pin.  134. 

(2)  Sussex  Peerage  Case,  ui  mpra,  overruUng  R.  v.  Dent,  1  C.  &  K.  97,  contra. 

Recent  decisions  hold  that  a  merchant  or  business  man  who  has  had  the  means  of  becoming 
acquainted  with  the  law  is  a  competent  witness  to  prove  it.  Vanderdonckt  v.  Thelluson  8  C. 
B.  2 ;  K  V.  Povey,  22  L.  1. 19. 

(3)  Sussex  Peerage  Case,  11  CI.  &  Fin.  114,  HI. 

Where  a  foreign  statute  or  civil  code  is  proved,  there  is  nothing  to  prevent  the  court  fromi  giv- 
ing it  its  natural  interpretation.  Trimby  v.  Vignier,  1  Bing,  N.  0.  151;  Bnnisv.  Smith,  14 
How.  XJ.  S.  400.  But  where  the  common  law  of  another  country  or  state,  resting  upon  general 
usage,  is  in  question,  it  must  be  proved  by  witnesses  having  competent  skUl  in  that  law ;  it  must 
be  proved  as  a  fact  by  witnesses  acquainted  with  the  law.  Bo  wen  v.  Newell,  2  Duer  K.  584  • 
S.  C,  3  Kernan  R.  290. 

(4)  Buohauan  v.  Rucker,  1  Camp.  66. 

Note  414. — In  England,  the  certiflcatSiOf  "Welsh  judges,  with  regpeet  to  the  practice  in  their 
courts,  is  admissible  evidence  to  show  such  practice.  Broughton,  v<  Randall,  Cro.  Eliz.  502  603, 
See  par  Lawrence,  J.,  in  The  King  v.  Mawbey,  6  T,  R.  638,  639. 
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regalations.(l)  But  if  such  regulations  are  not  merely  local,  but  are  in- 
tended to  have  the  effect  of  a  general  law,  it  would  seem,  from  the 
authorities  just  cited,(2)  that  the  proper  proof  of  such  regulation  would  be 
by  the  evidence  of  skilled  witnesses. 

Acts  of  state. 

The  acts  of  state  of  a  foreign  government  can  only  be  proved  by  copies 
of  such  acts  properly  authenticated.(3)  Thus,  wliere  it  was  proposed,  on 
the  part  of  the  defendant,  to  give  in  evidence  a  book  purporting  to  be  a 
collection  of  treaties  concluded  by  America,  and  to  bo  published  by  the 
authority  of  the  American  government ;  it  was  proposed  further  to  prove, 
by  the  American  minister  resident  at  this  court,  that  the  book  produced 
was  the  rule  of  his  conduct ;  this  evidence  was  offered,  as  equivalent  to  a 
regular  copy  of  the  archives  in  Washington:  but  Lord  Ellenborougb, 
C.  J.,  rejected  the  evidence,  and  held  that  it  was  necessary  to  have  a  copy 
examined  with  the  archives. (4) 

Eule  in  America  as  to  foreign  seals. 

The  reader  may  not  be  indisposed  to  see  on  what  footing  the  law  upon 
this  subject  stands  in  foreign  countries.  Mr.  Justice  Story  lays  down  the 
law  in  the  courts  of  America  on  this  subject,  in  the  following  terms  :  "  It 
seems  that  the  public  seal  of  a  foreign  sovereign,  affixed  to  a  writing  pur- 
porting to  be  a  written  edict,  or  law,  or  judgment,  is,  of  itself,  the  highest 
evidence  of  its  authority  :  and  the  courts  of  other  countries  will  judicially 
take  notice  of  such  public  seal,  which  is  therefore  considered  as  proving 
itself.  But  the  seal  of  a  foreign  court  does  not  prove  itself,  and  therefore 
it  must  be  established  as  such  by  competent  testimony.  There  is  an  ex- 
ception to  this  rule  in  favor  of  courts  of  admiralty,  which  being  courts  of 
the  law  of  nations,  the  courts  of  other  countries  will  judicially  take  notice 
of  their  seal  without  positive  proof  of  its  authenticity ."(5) 

As  to  proof  of  foreign  laws. 

On  the  subject  of  proof  of  foreign  laws  in  the  American  courts,  the 
same  writer  states  that  authenticated  copies  of  written  laws,  or  of  other 
public  instruments  of  a  foreign  government,  are  generally  expected  to  be 


(1)  By  Lord  BUenborongh,  C.  X,  in  Gen.  Pioton's  Case,  30  How.  St.  Tr.  491. 

(2)  S  pra,  p.  428,  n.  4,  5. 

(3)  Note  415. — A  copy  of  public  documents,  transmitted  to  Congress  by  the  President  of  the 
United  States,  and  printed  by  the  printer  to  Congress,  may  be  used  to  prove  a  letter  contained 
among  such  documents,  addressed  by  the  British  Secretary  of  State  to  the  American  ambassa- 
dor, without  further  authentication.  "  A  greater  strictness  of  proof,  in  respect  to  such  pubEo 
matters  of  state,  and  when  they  are  introduced  collaterally,  and  not  aa  matter  of  fact  in  issue 
would  be  inconvenient,  and  is  not  now,  in  practice,  required."  Eadclifife  v.  The  United  Ins.  Co., 
7  John.  Rep.  38,  60,  51.     See  Talbot  v.  Seeman,  1  Cranoh,  37,  38. 

(4)  Biohardson  v.  Anderson,  1  Camp.  65,  a. 

(5)  Story  Conflict  of  Laws,  §  634.     See  also  Greenl.  Ev.  §  4. 
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produced.  "  For  it  is  not  to  be  presumed,"  he  says,  "  that  any  civilized 
nation  will  refuse  to  give  such  copies  duly  authenticated,  which  are  usual 
and  necessary  for  the  purposes  of  administering  justice  in  other  countries. 
It  cannot  be  presumed  that  an  application  to  a  foreign  government  to 
authenticate  its  own  edict  or  law  will  be  refused ;  but  the  fact  of  such 
refusal  must,  if  relied  on,  be  proved.  If  such  refusal  is  proved,  then 
inferior  proofs  must  be  admissible.  In  general,  foreign  laws  are  required 
to  be  verified  by  the  sanction  of  an  oath,  unless  they  can  be  verified  by 
some  other  high  authority,  such  as  the  law  respects  no  less  than  it  respects 
the  oath  of  an  individual.  The  usual  mode  of  authenticating  foreign  laws 
(as  it  is  of  authenticating  foreign  judgments)  is  by  an  exemplification  of  a 
copy  under  the  great  seal  of  a  state :  or  by  a  copy,  proved  to  be  a  true 
copy  by  a  witness  who  has  examined  and  compared  it  with  the  original ; 
or  by  the  certificate  of  an  officer  properly  authorized  by  law  to  give  the 
copy,  which  certificate  must  itself  also  be  duly  authenticated.  But  foreign 
unwritten  laws,  customs  and  usages  may  be  proved,  and  indeed  must 
ordinarily  be  proved  by  parol  evidence.  The  usual  course  is  to  make 
such  proof  by  the  testimony  of  competent  witnesses  instructed  in  the 
laws,  customs  and  usages,  under  oath.  Sometimes,  however,  certificates 
of  persons  in  high  authority  have  been  allowed  as  evidence  without  other 
proof."(l) 


CHAPTEE  VI. 


OF  THE   PROOF   OF   PUBLIC   WEITIlSrGS   NOT  BEING  RECORDS   OR  JUDICIAL 
PROCEEDINGS  ;    AND   OF  THE   CUSTODY   OF   OLD   WRITINGS. 

■Writings  not  judicial 

With  respect  to  the  proof  of  .public  writings  not  of  a  judicial  character, 
it  is  essential  that  they  should  be  produced  from  their  proper  place  of 
custody.  This  rule  is  equally  applicable  to  judicial  writings  and  to  all 
public  documents,  especially  such  as  are  ancient.  The  questions  upon 
this  subject  have  usually  occurred  in  cases  where  the  documents  were  not 
of  a  judicial  character — the  proper  place  of  custody  being  in  such  cases 
more  liable  to  be  disputed.  It  will  be  convenient  to  consider,  in  this 
place,  the  general  subject  relative  to  the  custody  of  documents. 

Papers  relating  to  episcopal  see. 

In  the  case  of  The  Bishop  of  Meath  agt.  The  Marquis  of  Winchester,  (2) 
which  may  be  considered  as  a  leading  case  upon  the  subject,  it  was  held, 


(1)  Story  Conflict  of  Laws,  §§  640—642. 

(2)  3  N.  0.  203. 
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that  a  particular  document  relating  to  the  private  interests  of  a  bishop, 
though  in  some  degree  relating  to  the  see,  might  more  reasonably  be  ex- 
pected to  be  preserved  with  his  private  papers  and  family  documents, 
than  in  the  public  registry  of  the  diocese;  but  that,  under  the  circum- 
stances of  the  case,  considering  the  document  as  belonging  to  the  see,  it 
•was  not  unreasonable  that  it  should  be  found  in  the  bishop's  mansion- 
house  ;  for,  upon  the  evidence,  there  was  only  one  single  ecclesiastical 
record  preserved  in  the  registry  of  the  diocese  of  so  early  a  date,  whilst, 
on  the  other  hand,  the  document  was  found  in  the  same  parcel  with 
several  papers  relating  to  the  see,  and  in  the  same  room  were  several 
visitation-books  of  the  diocese  and  other  papers  relating  to  the  see.  In 
dehvering  judgment  in  this  case,  Tindal,  0.  J.,  observes,  with  reference  to 
the  proper  custody  of  documents  : — "  It  is  not  necessary  that  documents 
should  be  found  in  the  best  and  most  proper  place  of  deposit.  If  docu- 
ments continued  in  such  custody,  there  never  would  be  any  question  as  to 
their  authenticity ;  but  it  is  when  documents  are  found  in  other  than  the 
most  proper  place  of  deposit  that  the  investigation  commences,  whether  it 
was  reasonable  and  natural,  under  the  circumstances  in  the  particular 
case,  to  expect  that  they  should  have  been  in  the  place  where  they  were 
actually  found.  For  it  is  obvious  that,  whilst  there  can  be  only  one  place 
of  deposit  strictly  and  absolutely  proper,  there  may  be  various  others,  and 
many  that  are  reasonable  and  probable,  though  differing  in  degree ;  some 
being  more  so,  some  less ;  and  in  those  cases  the  proposition  to  be 
determined  is,  whether  the  actual  custody  is  so  reasonably  and  probably 
to  be  accounted  for  that  it  impresses  the  mind  with  the  conviction  that  the 
instrument  found  in  such  custody  must  be  genuine.  That  such  is  the 
character  and  description  of  the  custody,  which  is  held  sufficiently  genuine 
to  render  a  document  admissible,  appears  from  all  the  cases." 

Chartulaiy  of  abbey. 

In  the  case  of  BuUen  agt.  Michel,(l)  one  of  the  questions,  on  the 
admissibility  of  an  ancient  chartulary,  related  to  the  custody  from  which 
that  document  was  produced.  It  appeared  that  the  chartulary  was 
brought  from  the  muniment  room  of  the  Marquis  of  Bath,  who,  although 
not  the  owner  of  the  particular  farm,  nor  of  any  property  in  the  parish  of 
S.,  was  the  owner  of  other  estates  formerly  belonging  to  the  abbey,  and 
concerning  which  estates  entries  were  to  be  found  in  the  same  document ; 
and  the  character  of  the  handwriting  in  the  chartulaiy  was  proved  to  be 
of  the  reigns  of  the  first  three  Edwards.  "  The  question  is,"  said  Gibbs, 
0.  B.,  in  delivering  the  judgment  of  the  court,  "whether  this  book  ap- 
peared, from  the  facts  attending  it,  to  have  belonged  to  the  abbey  of  Glas- 
tonbury. We  should  recollect  that  such  a  book  as  this  purports  to  be 
usually  contains  a  description  of  all  the  estates  of  the  abbey,  and  all  the 

(1)  2  Pri.  413. 
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transactions  relating  to  them.  When  the  abbey  was  dissolved,  those 
estates  went  to  the  crown,  and  the  crown  afterwards  granted  them  to 
dijfferent  persons ;  the  book,  when  the  abbey  was  dissolved,  would  go  to 
the  officers  of  the  crown,  and  when  the  crown  portioned  out  and  made 
over  the  possessions  of  the  abbey  to  other  persons,  the  book  could  go  only 
to  one  of  those  grantees ;  and  the  only  possible  way  of  connecting  it  with 
the  abbey  is,  by  showing  a  connection  between  the  possessor  and  the 
crown,  and  by  raising  a  probability  that  the  crown  may  have  handed  over 
the  book  to  the  present  possessor.  Now,  such  a  connection  was  shown  in 
the  present  case ;  for  it  appeared  that  the  present  owner  of  the  book  is 
also  the  owner  of  certain  lands  which  formerly  belonged  to  the  abbey,  and 
which,  on  the  dissolution  of  the  abbey,  passed  to  the  crown,  and  from  the 
crown  to  the  present  possessor;  and  the  probability  is  that  the  book 
attended  the  lands  in  their  passage  from  the  crown."  On  this  ground,  the 
court  were  of  opinion  that  the  custody  was  so  accounted  for  as  to  render 
the  book  admissible  in  evidence. 

The  custody  in  this  case  was  not  indeed  strictly  the  proper  custody, 
which,  as  Lord  Redesdale  observed,(l)  would  have  been  the  augmentation 
office ;  and,  as  between  the  different  proprietors  of  the  abbey  lands,  it 
might  have  been  more  reasonably  expected  to  have  been  deposited  with 
the  largest  proprietor ;  but  it  was,  nevertheless,  a  place  of  custody,  where 
it  might  reasonably  be  expected  to  be  found.(2) 

Book  of  tithe  collector. 

Upon  a  bill  for  tithes,  a  book  purporting  to  be  the  book  of  a  collector 
of  tithes,  something  more  than  seventy  years  old,  being  in  the  hands  of 
the  successor  of  that  collector,  was  for  that  reason  considered  aathentic.(3) 
And  it  seems  it  would  have  been  as  well  authenticated,  if  produced  from 
the  executor  of  the  incumbent  or  of  his  successor,  as  from  the  hands  of  the 
successor  of  the  collector.(4) 

Paper  showing  payments  in  lieu  of  tithea. 

In  one  case,(5)  the  question  was,  whether  a  paper,  which  on  the  face  of 
it  contained  evidence  of  money  payments  in  lieu  of  tithes  enumerated  in 
it,  was  admissible  to  show  that  a  person  who  was  clearly  at  the  time  rector, 
and  had  been  so  for  many  years  preceding,  and  had  received  customary 
payments  (there  being  also  negative  evidence  that  no  payment  of  tithes  in 
kind  had  been  ever  made),  had  given  such  receipt,  and  thereby  acknowl- 
edged such  payments.     This  paper  was  produced  by  the  defendant's  soli- 


(1)  See  4  Dow,  321. 

(2)  B7  Tindal,  C.  J.,  3  N.  0.  201,  202. 

(3)  Jones  V.  Waller,  3  Gwill.  847.    The  evidence  is  said  to  have  been  received  without  proof 
of  the  collector's  handwriting.    See  2  Jac.  &  Walk.  468. 

(4)  Bj-  Tindal,  0.  J.,  3  ]j.  C.  203. 

(5)  Bertie  v.  Beaumont,  2  Pri.  307. 
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citor,  who  stated  that  he  received  it  from  the  defendant  for  the  purpose  of 
preparing  hia  defence.  It  was  not  given  to  the  defendant,  but  to  another 
person  of  th.e  same  name,  and  who  of  course  occupied  lands  in  the  parish, 
for  none  but  an  occupier  could  have  acquired  such  a  receipt.  Thompson, 
C.  B.,  said :  "  That  person  being  of  the  same  name  with  the  present  defend- 
ant, there  is  a  reasonable  inference  that  they  were  so  connected  as  to  make 
tins  the  proper  custody ;  and  reasonable  evidence  of  proper  custody  is  all 
that  can  be  required,  and  is  sufficient."  It  was  objected  also,  that  the 
handwriting  of  the  paper  had  not  been  proved;  "but,"  said  the  chief 
baron,  "I  do  not  think  that  any  such  proof  was  necessary  to  establish  a 
document  of  this  sort,  at  such  a  distance  of  time,  any  more  than  it  would 
have  been  necessary  to  prove  a  deed  of  the  same  date." 

Parish  papers. 

On  the  trial  of  an  issue  respecting  the  bonndaries  of  two  adjoining 
parishes,(l)  it  was  proved  that  the  old  papers  offered  in  evidence  on  the 
part  of  the  plaintiff  (the  rector  of  one  of  the  parishes),  had  come  into  the 
possession  of  the  son  of  the  former  rector,  upon  his  father's  death,  and  that 
the  son  delivered  them  over,  as  papers  belonging  to  the  parish,  into  the 
hands  of  the  witness,  who  produced  them  in  court  in  the  same  state  in 
which  he  had  received  them ;  and  this  was  held  to  be  sufiicient  evidence 
of  the  authenticity  of  the  papers.(2) 

Ancient  deed  creating  term  to  attend  inheritance.    Ancient  wiH. 

Where  a  deed  more  than  thirty  years  old,  creating  a  term  to  attend  the 
inheritance  was  produced  from  the  custody  of  the  attorney  of  the  plaintiff, 
who  was  administrator  of  the  trustee  of  the  term,  it  was  held  to  be  suffi- 
cient prima  fade  evidence  of  the  proper  custody,  though  there  was  evi- 
dence that  the  attorney  had  acted  for  the  family  of  the  defendants,  who 
were  beneficially  interested  in  the  premises  to  which  the  deed  related,  and 
it  was  not  shown  for  whom  the  attorney  held  the  deeds.(3)  So  where  a 
will,  more  than  thirty  years  old,  was  produced  by  the  plaintiff's  attorney, 
who  stated  that  he  received  it  from  one  B.,  and  that  when  this  very  cause 
was  before  an  arbitrator,  the  defendant's  attorney,  in  the  presence  of  the 
defendant,  consented  to  the  will  being  admitted  in  evidence,  it  being  then 
produced  by  B. ;  it  was  ruled  that  this  was  evidence,  though  slight,  of  the 
proper  custody  of  the  will.(4) 

Grants  to  abbOTa. 

On  the  other  hand,  old  grants  to  abbeys  have  been  rejected  as  evidence 


(1)  Earl  V.  Lewis,  4  Esp.  1. 

(2)  See  also  Doe  d.  Neale  v.  Sampler,  8  A.  &  E.  151 ;  Doe  d.  'WUdgoose  v.  Pearce,  2  Mo.  &  R. 
240,  infra. 

(3)  Doe  d.  Jacobs  v.  Phillips,  8  Q.  B.  168.    See  also  Croughton  v.  Blake,  12  M.  &  W.  205. 

(4)  Doe  d.  Bowdler  v.  Owen,  8  C.  &  P.  761. 
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of  private  rights,  where  the  possession  of  them  did  not  appear  to  be  con- 
nected with  any  persons  who  had  an  interest  in  the  estate.(l)  A  grant  to 
an  abbey,  contained  in  a  manuscript,  entitled  Secretum  Ahhatis,  in  the  Bod- 
leian library  at  Oxford,  was  rejected,  as  not  coming  from  the  proper  cus- 
tody ;(2)  and  on  the  authority  of  this  case,  Lawrence,  J.,  held,  that  an  old 
grant  to  a  priory,  brought  from  the  Cottonian  Manuscripts  in  the  British 
Museum,  could  not  be  received,  as  it  was  not  shown  that  the  possession 
of  the  grant  was  connected  with  any  person  who  had  an  interest  in  the 
estate.(3) 

It  has  been  heldX4)  that  an  ancient  writing,  purporting  to  enumerate 
the  possessions  of  a  monastery,  which  had  been  brought  from  the  herald's 
office,  was  inadmissible. 

In  another  case,(5)  the  Court  of  Exchequer  determined  that  some  ancient 
writings,  which  had  been  offered  in  evidence,  were  inadmissible,  because 
they  had  not  been  brought  fi'om  the  proper  depository.  One  was  a  writing 
purporting  to  be  an  endowment  of  a  vicarage ;  another  was  an  ancient 
writing,  purporting  to  be  an  inspeximus  of  the  former,  under  the  seal  of 
the  Bishop  of  Norwich,  and  containing  a  copy  of  the  former,  which  is 
staled  to  have  been  at  that  time  in  the  registry  of  the  diocese.  These 
writings  were  produced  at  the  trial  by  a  person  who  had  purchased  them 
at  a  sale,  as  part  of  a  private  collection  of  manuscripts.  Here  the  instru- 
ments came  out  of  the  custody  of  a  private  person,  perfectly  unconnected 
with  the  matters  contained  in  them,  and  for  this  reason  were  adjudged  to 
be  inadmissible. 

Eeceipt  of  money  in  lieu  of  tithes. 

Where  a  paper,  purporting  to  be  a  receipt  fifty  years  old,  was  produced 
as  matter  of  evidence,  to  show  that  one  Curtis  had,  fifty  y^rs  before,  paid 
to  one  Smith  a  certain  sum  in  lieu  of  tithes,  and,  in  support  of  the  authen- 
ticity of  this  paper,  it  was  proved  to  have  been  delivered  to  the  witness 
by  the  defendant,  but  it  did  not  appear  where  the  defendant  got  the  paper, 
nor  did  it  appear  whether  Smith  was  dead,  or  even  who  he  was,  the  Court 
of  Exchequer  rejected  the  evidence,  on  the  ground  that  the  paper  had  not 
been  authenticated. (6)  'And  in  another  case(7)  where  a  book,  purporting 
to  be  the  book  of  a  former  rector,  was  produced  by  the  defendant's  attor- 
ney, who  received  it  from  the  defendant,  and  the  defendant  was  the  grand- 
son of  the  former  rector ;  but  it  did  not  appear  whether  he  had  found  the 


(1)  By  Tindal,  C.  J.,  3  N.  0.  201. 

(2)  Michell  v.  Rabbets,  cit.  3  Taunt.  91. 

(3)  Swinnerton  v.  Stafford  (Marq.),  3  Taunt.  91. 

(4)  Lygon  t.  Strutt,  2  Anst.  601. 

(5)  Potts  V.  Durant,  3  Anstr.  789. 

(6)  Manby  V.  Curtis,  1  Pri.  225,  Wood,  B.,  dissenting  ;  2  Jao.  &  "Walk.  480. 
(7;  Randolph  v.  Gordon,  5  Pri.  312. 
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book  among  his  grandfather's  papers,  or  ho-w  it  came  into  his  possession ; 
the  book  was  held  to  be  inadmissible. 

Corporation-ljooka,  custody  of. 

The  books  of  a  corporation  cannot  be  admitted  in  any  case,  unless  shown 
to  have  been  regularly  kept  by  the  proper  officer  of  the  corporation.  On 
an  information  in  the  nature  of  a  quo  warranto,  the  prosecutor  produced  in 
evidence  a  book  written  by  the  prosecutor's  clerk,  not  an  ofiicer  of  the 
corporation,  which  appeared  to  be  only  minutes  of  corporate  acts  done 
some  years  before,  and  was  not  kept  as  a  public  book  of  the  corporation  ; 
this  evidence  was  rejected  at  the  trial,  and,  on  a  motion  afterwards  for  a 
new  trial,  it  was  held  to  have  been  properly  rejected.  "  Corporation- 
books,"  the  court  said,  "  are  generally  allowed  to  be  given  in  evidence, 
when  they  have  been  publicly  kept  as  such,  and  when  the  entries  have 
been  made  by  the  proper  officer ;  not  but  that  the  entries  made  by  other 
persons  may  be  good,  if  it  is  shown  that  the  town  clerk  was  sick  or  refused 
to  attend."(l) 

Corporation-books  must  come  from  the  proper  custody.  In  the  case  of 
ancient  books,  questions  upon  this  point  have  occasionally  arisen.  Thus, 
it  has  been  held,  that  books,  purporting  to  be  corporation-books,  produced 
from  a  chest  found  in  the  house  of  a  former  town  clerk,  after  his  death, 
and  not  from  the  corporation  chest,  could  not  be  reeeiVed.(2) 

With  regard  to  the  question,  what  is  properly  a  corporation -book,  it  ap- 
pears that  a  loose  paper,  duly  stamped,  upon  a  file,  containing  an  entry 
of  a  freeman's  admission,  has  been,  in  one  case,  considered  the  proper  and 
original  act  of  the  corporation,  in  preference  to  an  unstamped  entry  of  the 
admission  more  at  large  in  a  book  of  acts  of  the  corporation.(3) 

Printed  copies  of  the  statements  of  the  annual  accounts  of  a  turnpike 
trust,  produced  from  the  office  of  the  clerk  of  the  peace  (where  the  orig- 
inals, signed  by  the  chairman  at  the  annual  general  meeting,  had  been  re- 
turned pursuant  to  3  Geo.  IV,  c.  126,  §  78),  are  not  admissible  as  original 
evidence  in  an  action  against  the  trustees.(4) 

The  rule  respecting  the  proof  of  the  custody  in  which  documents  have 
been  kept,  applies  more  particularly  to  ancient  documents,  whose  authen- 
ticity depends  in  a  great  degree  upon  their  custody,  and  which  must  be 
shown  to  be  connected  with  the  party  who  produces  them.  In  common 
cases,  where  the  written  instrument  itself  purports  to  belong  to  the  party 
who  produces  it  in  evidence,  no  proof  can  be  requisite  as  to  the  place  in 
which  it  has  been  kept.     Ou  a  question  of  settlement,  where  the  respond- 


(1)  E.v.  Mothersell,  1  Str.  93;  ThetfOrd's  Case,  Vin.  Ab.  tit.  Evidence,  A,  b.  15,  pi.  16,  17; 
How.  St.  Tr.  864. 

(2)  Shrewsbury  (Mercers)  v.  Hart,  1  0.  &  P.  114. 

(3)  R.  t.  fiead,  Peaks  Bv.  92,  note. 

(4)  Pardee  v.  Price,  13  M.  &  "W.  267. 
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ents  produced  a  certificate  more  fhan  tliirty  years  old,  purporting  to  be 
granted  to  tlieir  parish  by  the  appellant  parish,  the  mere  production  of  it 
"was  held  to  be  sufficient,  and  the  respondents  were  not  obliged  to  show- 
that  the  certificate  had  been  kept  in  the  parish  chest  ;(1)  and  it  would  be 
sufiicient,  if  the  certificate  were  to  be  produced  by  a  rated  inhabitant  of 
the  parish. (2)  So  in  an  action  for  a  false  return  to  a  mandamus,  a  corpo- 
rator may  produce  the  muniments  of  the  corporation. (3) 

But  where  on  a  question  of  boundary  it  was  proposed,  on  behalf  of  the 
plaintiff,  to  read  certain  manor-books,  without  proving  from  what  custody 
they  came,  on  the  ground  that  they  belonged  to  the  lord  of  the  manor, 
■who  was  admitted  to  be  the  real  plaintiff,  it  was  held  that  they  could  not 
be  read.(4) 

Where  an  expired  lease  for  lives  had  been  obtained  by  the  occupier  of 
the  premises  on  the  day  after  the  last  life  dropped,  from  two  persons  who 
did  not  appear  to  have  any  interest  in  the  premises,  and  the  occupier  had 
delivered  the  lease  to  his  landlord,  who  was  the  lessee  for  lives,  and  it  was 
produced  at  the  trial  from  his  custody,  this  was  held  sufileient.(5) 

Examined  copies. 

The  same  rule  which  has  been  adopted  in  the  case  of  judicial  documents 
appears  to  be  generally  applicable  to  public  writings  not  judicial,  which 
cannot  be  removed  on  the  ground  of  the  inconvenience  to  the  public  ser- 
vice, namely,  that  wherever  an  original  would  be  admissible,  an  examined 
copy  will  equally  be  admitted.(6)     Thus,  examined  copies  of  the  journals 


(1)  R.  V.  Ryton,  5  T.  E.  259.  See  further,  as  to  the  custody  6f  parish  plapers,  Slater  v.  H«dg^ 
Bon,  9  Q.  B.  727  ;  R.  v.  Pembridge,  Car.  &  M.  157. 

(2)  B.  V.  Nethergong,  2  M.  &  S.  337.  This  was  before  the  late  act  of  Parliafflient,  which  made 
rated  inhabitants  competent  witnesses  on  the  trial  of  an  appeal.    See  ante,  note  389. 

(3)  2  M.  &  S.  338.  The  subject  of  the  custody  of  documents  wiU  be  further  adverted  to  in 
treating  of  particular  species  of  public  writings,  as  terriers,  registers  and  the  like. 

(4)  Evans  v.  R«es,  10  A.  &  B.  151. 

(5)  Eees  v.  Walters,  3  M.  &  W.  627 ;  Doe  d.  Shrewsbury  v.  Keeling,  11  Q.  B.  884. 

(6)  By  Holt,  0.  J.,  in  Lynch  v.  Gierke,  3  Salk.  153.    See  also  R.  T.  HainB,  Comb.  337. 

Note  416. — Such  is  the  general  rule  as  to  all  entries  in  pubUc  books.  Jackson  ex  dem  Bogei* 
V.  King,  5  Cowen's  Rep.  238 ;  Stoever  v.  Whitman's  Lessee,  6  Binn.  Rep.  416 ;  United  States  v. 
Johns,  4  DaU.  Rep.  412,  415 ;  Dudley  v.  Grayson,  6  Monroe's  Rep.  259 ;  Welsh  v.  Crawford,  14 
Serg.  &  Rawle,  440;  M'Carty  v.  Sherman,  3  John.  Rep.  429;  Peney  v.  GUlilamd,  1  Wright's  Riep. 
38 ;  Tubb  v.  Madding,  1  Alab.  Rep.  129,  130 ;  Peck  v.  Parriiigton,  9  Wend.  44,  45.  In  New 
York,  it  has  been  said  that  a  justice's  docket  is  a  private  and  not  a  public  book.  Wiokware  T. 
Bryan,  11  Wend.  545,  546,  547,  per  Savage,  C.  J.  But  quere;  see  ante,  note  406,  and  the  cases 
there  cited  in  relation  to  this  point. 

Mere  certified  or  office  copies,  however,  from  such  books,  are  not  evidence,  unless  where  the 
officer  is  authorized  to  give  out  or  certify  copies.  Stoever  v.  Whitman's  iLesBes,  6  Binn.  416 ; 
Dudley  v.  Grayson,  6  Monroe,  261,'  262;  Sohnertzell  v.  Young,  3  Harr.  4;  M'Hen.  502;  Dono- 
hoo's  Leasee  v.  Brannon,  1  Tenn.  Rep.  328 ;  The  Hallowell  &  Augusta  Bank  v.  Hamlin,  14  MaaS. 
Rep.  178 ;  Sampson  v.  OVerJon,  4  Bibb,  409.  Whw«  an  officer  is  authorized  to  authenti«a1fe 
copies,  and  to  act  generally  by  deputy,  his  dspuiy  may  awithefitioafte  lh«n.  But  not  a  mere  <)to* 
in  the  office,  though  it  be  necessary  that  he  be  sworn  before  he  can  act  as  siach  dctfk.    Sam{«ali ' 
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of  the  House  of  Lords  or  Commons,  have  been  received  in  evidence  ;(1)  so 
examined  copies  of  documents  deposited  in  the  office  of  the  land  revenue 
records  and  enrol]ments(2)  or  of  entries  in  the  council-book  in  the  secre- 
tary of  state's  office,(3)  or  of  entries  in  the  bank-books, (4)  or  in  the  books 
of  the  East  India  Company,(5)  or  in  the  books  of  assessments  made  by  the 
commissioners  of  land  tax,(6)  or  in  the  books  of  the  commissioners  of  ex- 
cise or  customs,(7)  or  in  the  poll-books  of  a  municipal  or  parliamentary 
election,'8)  and  in  other  eases  of  the  same  kind,  have  been  admitted  in  evi- 
dence without  accounting  for  the  non-production  of  the  original  books.(9) 


V.  Overton,  4  Bibb,  409.  The  ofScer  ought  to  state  the  character  in  which  he  certifies  or  does 
the  act.  But  the  omission  to  do  this  will  not  generally  render  his  certificate  inadmissible.  The 
law  has  been  said  to  be,  that  the  court  may  know  officially  all  officers  known  to  the  laws  of  the 
state,  of  whose  appointment  there  is  a  record.  But  still  it  seems  they  may  require  proof,  when 
he  has  not  stated  his  official  character,  and  it  nowhere  appears  in  the  certificate ;  but  when  it 
does  so  appear,  the  law  will  presume  that  he  possesses  such  character  until  the  contrary  appears- 
Donohoo's  Lessee  v.  Brannon,  1  Tenn.  Kep.  327.  On  this  subject  see  ante,  note  359;  Commis- 
sioners V.  Ross,  3  Binn.  541.  In  general,  it  seems,  the  copy  should  come  from  the  officer 
whose  duty  it  is  to  keep  the  original.  United  States  v.  Perchman,  T  Peters'  Rep.  85.  See  ante, 
note  324. 

(The  justice's  certiiicate  stating  the  facts  that  appeared  in  a  cause  by  his  record  is  not  admissi- 
ble ;  but  an  authenticated  copy  of  his  record  is  admissible  (English  v.  Sprague,  33  Maine,  440) ; 
or  he  may  be  called  to  produce  and  prove  his  docket,  or  verify  a  transcript  thereof.  Hibbs  v. 
Blair,  14  Penn.  State  R.  413.  Where  the  proof  is  made  by  copy,  it  must  conform  to  the  statute. 
Hard  v.  Shopman,  6  Barb.  621.  In  the  absence  of  the  justice,  he  having  removed  from  the  town, 
the  docket  is  good  evidence  (Carshore  v.  Huyck,  6  Barb.  583) ;  but  is  not  evidence  in  a  suit 
between  other  parties.     Reynolds  v.  Brown,  15  Id.  24.) 

(1)  Lord  Melville's  Case,  24  How.  St.  Tr.  683;  R.  v.  Gordon  (Lord),  2  Doug.  593.  See  8  &  9 
Vict.  c.  1 13,  §  3  (the  Documentary  Evidence  Act),  whereby  copies  of  these  documents  are  now 
admissible,  provided  they  purport  to  be  printed  by  the  printer  of  the  House. 

(2)  Doe  d.  Wm.  IT  v.  Roberts,  13  M.  &  W.  520. 

(3)  Eyre  v.  Palgrave,  2  Camp.  606. 

(4)  Marsh  V.  OoUnett,  2  Esp.  665;  Breton  v.  Cope,  Peake,  30;  Doug.  572,  n. ;  Mortimer  v. 
M'Callau,  6  M.  &  W.  68. 

Note  411. — But  where  the  question  arises  as  to  the  genuineness  of  a  signature  to  a  transfer 
made  on  a  book  of  the  Bank  of  England,  the  book  itself  must  be  produced.  Auriol  v.  Smith,  18 
Ves.  197. 

Examined  copies  of  bank-books  are  not  generally  evidence  in  the  United  States;  not  being  re- 
garded in  the  light  of  public  books  like  those  of  the  Bank  of  England.    See  ante,  note  343. 

(6)  Doug.  593,  n. ;   13  M.  &  W.  532. 

(6)  R.  V.  King,  2  T.  R.  234. 

(7)  Puller  V.  Potch,  Garth.  347  ;  by  Lord  Abinger,  C.  B.,  6  M.  &  "W.  68. 

(8)  Mead  v.  Robinson,  Willes,  424;  R.  v.  Ledgard,  8  A.  &  E.  535. 

(9)  See  Coombs  v.  Coether,  M.  &  M.  398,  book  kept  in  Chapter-house.  It  seems  that  the 
books  of  the  King's  Bench  and  Fleet  Prisons  are  not  piovable  by  copies.  See  Salte  v.  Thomas, 
3  B.  &  P.  190.  As  to  the  proof  of  herald's  books,  see  Vin.  Ab.  tit.  Evidence,  A,  b.  39,  p.  118 ; 
B.  N.  P.  248.  In  one  case  a  copy  of  an  agreement,  contained  in  one  of  the  books  of  the  Bodleian 
Library,  was  received.  Downes  v.  Moreman,  2  Gwill.  659.  As  to  the  Act-book  in  tlie  Registry 
of  the  Prerogative  Court  of  Canterbury,  see  Davis  v.  'Williams,  13  East,  232 ;  Shepherd  v.  Short- 
hose,  1  Stra.  412 ;  as  to  the  enrollments  of  documents  in  the  office  of  the  duchy  of  Coruwall,  see 
7  &  8  Vict.  i;.  65,  §  34;  as  to  the  oaths  and  declarations  of  shipowners  relative  to  their  ships 
and  the  books  of  registries  of  vessels,  kept  by  the  comptrollers  of  customs,  see  8  &  9  Vict.  o.  89 

■  §  43 ;  as  to  the  rules  of  lavings'  banks,  ftc,  see  7  &  8  Vict  c.  83,  §  19. 
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Court  rolls. 

Examined  copies  of  court  rolls,  signed  and  given  out  by  the  steward  of 
the  manor,  and  properly  stamped,  are  evidence  of  the  contents  of  the  rolls, 
to  prove  admissions  and  surrenders, (1) — as  are  also  the  original  ro]ls.(2) 
And  a  mere  examined  copy  is  also  admissible  in  evidence,  although  not 
stamped,  as  the  provisions  of  the  Stamp  Acl(l)  apply  only  to  such  copies 
as  are  given  out  and  signed  by  the  steward. (3)  Where  a  surrender  of 
copyhold  lands  was  made  out  of  court  by  a  deed  of  surrender,  although 
the  act  of  48  Geo.  Ill,  c.  149  (the  old  Stamp  Act),  required  tbat,  in  such 
a  case,  the  deed  of  surrender  or  memorandum  thereof  should  be  stamped, 
and  not  the  copy,  as  in  other  cases,  it  was  held  that  an  examined  and 


Note  418. — As  to  books  and  records  in  public  offices  in  other  states,  it  is  provided  by  act  of 
Congress,  that  all  records  and  exemplifications  of  office-books  which  are  or  may  be  kept  in  any  public 
office  of  any  state,  not  appertaining  to  a  court,  shall  be  proved  or  admitted  in  any  other  court  or 
office  in  any  other  state,  by  the  attestation  of  the  keeper  of  the  said  records  or  books  and  the 
seal  of  his  office  thereunto  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  presiding 
justice  of  the  court  of  the  county  or  district,  as  the  case  may  be,  in  which  such  office  is  or  may 
be  kept ;  or  of  the  governor,  the  secretary  of  state,  the  chancellor  or  the  keeper  of  the  great  seal 
of  the  state,  that  the  said  attestation  is  in  due  form,  and  by  the  proper  officer ;  and  the  said  cer- 
tificate, if  given  by  the  presiding  justice  of  a  court,  shall  be  further  authenticated  by  the  clerk  or 
prothonotary  of  the  said  court,  who  shall  certify  that  the  said  presiding  justice  is  duly  commis- 
sioned and  qualified ;  or  if  the  said  certificate  is  given  by  the  governor,  the  secretary  of  state, 
the  chancellor  or  keeper  of  the  great  seal,  it  shall  be  under  the  great  seal  of  the  state  in  which 
the  said  certificate  is  made.  And  the  said  records  and  exemplifications  shall  have  such  faith  and 
credit  given  to  thein  in  every  court  and  office  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  or  offices  of  the  state  from  whence  the  same  are  or  shall  be  taken.  Act  of 
April  27th,  1804 ;  3  L.  U.  States,  621,  §  1 ;  Ing.  Abr.  299.  The  foregoing  provisions  are  de- 
clared applicable  to  the  records  and  office-books  of  the  respective  territories  of  the  United  States, 
and  the  countries  subject  to  the  jurisdiction  thereof,  no  less  than  to  those  of  the  several  states. 
Id.  §2. 

In  Henthom  v.  Doe  (1  Blackf  Rep.  15 1),  a  copy  of  a  Virginia  patent,  attested  by  the  register 
of  the  land  office  with  his  seal  affixed  thereto,  to  which  was  added  the  certificate  of  the  governor 
with  the  great  seal  of  the  state,  certifying  to  the  official  character  of  the  register  of  the  land 
office,  but  omitting  to  state  that  his  attestation  was  in  due  form,  was  held  inadmissible.  It  seems 
that  part  of  the  authentication  omitted  in  the  above  case  is  indispensable.     Id. 

In  Massachusetts,  a  sworn  copy  of  a  map  made  by  a  surveyor  appointed  by  the  legislature  of 
New  York  to  make  the  survey,  the  original  being  on  file  in  the  office  of  the  secretary  of  the  state 
of  New  York,  was  held  competent  evidence.  Smith  v.  Strong,  14  Pick.  Rep.  128.  It  was  ver- 
ified in  this  case  by  the  oath  of  the  surveyor  himself 

(The  later  decisions  are  to  the  same  effect ;  thus,  as  to  a  transcript  from  the  land  office  (Stephens 
T.  Westwood,  25  Ala.  716),  from  the  executive  department  Henderson  v.  Hackney,  16  Geo.  521 
and  Bates  v.  M'Gully,  27  Miss.  (5  Gush.)  584. 

As  to  proof  of  pubUc  documents  by  examined  copies,  see  14  &  15  Viet.,  c.  99,  §  ]4.) 

As  to  proof  of  deeds,  wills,  fee,  registered  and  recorded  in  books  kept  in  public  offices  in  the 
neighboring  states,  they  will  be  treated  of  under  subsequent  heads. 

(1)  55  Geo.  Ill,  c.  184,  Sehed.,  tit.  Copy  of  Court  Roll.  See  Rowe  v.  Brenton,  3  Mann.  & 
Kyi.  297,  S.  P. 

(2)  B.  N.  P.  247 ;  Doe  v.  Hall,  16  Bast,   208 ;  Breeze  v.  Hawker,  14  Sim.  350. 

(3)  Doe  d.  Burrows  v.  Freeman,  12  M.  &  W.  844. 
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stamped  copy  was,  nevertheless,  evidence  of  the  surrender.(l)  The  stew- 
ard's copy  is  received  in  evidence  upon  the  same  principle  as  the  chiro- 
graph of  a  fine,  or  the  enrollment  of  a  deed.(2)  Some  evidence  of  the 
identity  of  the  party  admitted  is  requisite.(3)  Where  evidence  from  the 
manor  rolls  is  adduced,  not  to  prove  a  conveyance,  but  for  other  pur- 
poses, as  to  establish  a  custom,  an  examined  copy  appears  to  be  the  proper 
evidence. 

Where  a  surrender  of  a  copyhold  was  duly  made  and  presented  by  the 
homage,  but  no  entry  of  such  presentment  and  surrender  was  made  on  the 
rolls,  it  was  held,  that  the  surrender  and  presentment  might  be  proved  by 
a  draft  of  an  entry  produced  from  the  rolls  of  the  manor,  with  the  parol 
testimon}^  of  the  foreman  of  the  homage  jury  who  made  the  presentment.(4) 
Where  a  surrender  was  made  in  the  year  177-±,  and  there  was  no  record  of 
it  on  the  rolls,  the  books  of  the  manor  containing  a  record  of  the  admis- 
sion, which  noted  the  surrender,  were  received  as  evidence  of  it.(5) 

Of  corporation-books  and  parish  registers. 

Examined  copies  of  corporation-books  are  evidence  to  jorove  corporate 
acts ;  but  this  rule  does  not  not  extend  to  papers  belonging  to  a  corpo- 
ration and  kept  in  their  chests,  the  entries  in  which  are  not  of  a  public 
nature.(6) 

Parish  registers  may  also  be  proved  by  examined  copies,  which  need 
not  be  stamped. (7)  An  examined  copy  of  an  entry  of  a  parish  register 
of  marriages,  the  entry  purporting  to  be  attested  by  one  witness  only,  is 
receivable,  though  the  15th  section  of  the  26  Geo.  II,  c.  22  (the  Marriage 
Act),  directs  that  the  entry  of  every  marriage  shall  be  attested  by  two 
witnesses.(8)  If  the  register  is  produced  for  the  purpose  of  identifying 
the  parties  to  a  marriage,  their  handwriting  need  not  be  proved  by  an  at- 
testing witness  to  the  register.(9)  It  will  be  sufiSicient  that  a  witness  proves 
he  knows  the  parties  and  their  handwriting,  and  that  the  handwriting  in 


(1)  Doe  d.  Oawthorn  v.  Mee,  4  B.  &  Ad.  617. 

(2)  By  Ilolroyd,  J.,  in  Apploton  v.  Braybrook,  6  M.  &  S.  38.  It  would  seem  that  the  steward'a 
signatuio  should  be  proved. 

(3)  Doe  d.  Hanson  v.  Smith,  1  Camp.  196. 

(4)  Doe  d.  Priestley  v.  Callaway,  6  B.  &  C.  484. 

(5)  E.  V.  Thruscross,  1  A.  &  E.  126.  Various  authorities  show  that  the  rolls  of  a  manor  are 
not  conclusive  as  records,  but  that  the  pai'ties  may  prove  u  mistake  in  them.  See  the  cases 
referred  to  by  Lord  Tenterden,  C.  J.,  in  Doe  d.  Priestley  v.  Callaway,  6  B.  &  C.  494. 

(6)  B.  \.  Gwyn,  1  Str.  401;  Brooas  v.  Loudon  (Lord  Mayor),  Id.  307.    Sco  ci«<e,  note  343. 

(1)  B.  N.  P.  '.ilT ;  Doe  d.  WoUastou  v.  Bai-nes,  1  Mo.  &  R.  386.  See  62  Geo.  Ill,  c.  146, 
§17. 

(8)  Doe  d.  Blayney  v.  Savage,  1  C.  k  K.  487. 

(9)  Birt  V.  Barlow,  Doug.  172,  whore  Lord  Mansfield,  C.  J.,  says,  that  "parish  registera  are  in 
the  nature  of  racorda,  and  need  not  bo  produced,  or  proved  by  subscribing  witnesses."  An 
examined  copy  of  tlic  register  of  a  marriage  in  the  Swedish  ambassador's  cVapel,  at  Paris^  is  not 
evidence.  Leader  v.  Barry,  1  Esp.  363.    And  vide  supra,  Legal  Segwkrs. 
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tlie  register  is  that  of  fhe  parties  he  knows.(l)  It  seems  tliat  the  returns 
made  annually  of  the  transcripts  of  parish  registers,  under  the  70th  canon, 
to  the  registry  of  the  diocese,  or  examined  copies  of  such  returns,  are  not 
receivable  in  evidence  instead  of  the  original  registers,  except  as  second- 
ary evidence,  in  which  case,  examined  copies  of  the  returns  would  be  re- 
ceivable ;  but  that,  if  the  returns  be  made  under  the  statute  52  Geo.  Ill, 
c.  146,  examined  copies  of  them  would  be  primary  evidence.(2) 

If  the  parson  of  a  parish  be  applied  to  for  an  extract  of  a  parish  regis- 
ter of  a  particular  date,  and  he  produces  to  the  applicant  a  book  as  the 
original  register,  it  will  be  presumed  to  be  so,  until  the  contrary  is  shown. 
But  his  statement  that  there  is  no  register  of  the  particular  year,  is  not 
suf&cient  proof  of  the  loss  of  the  register,  so  as  to  let  in  secondary  evi- 
dence ;  the  parson  himself,  or  some  other  person,  should  be  called  to  prove 
the  loss.(3) 

In  questions  of  peerage,  the  original  register,  or,  if  that  cannot  be  pro- 
duced, the  transcript  deposited  with  the  bishop,  is  generally  required.(4) 
In  the  Gardiner  Peerage  Case,(5)  however,  where,  to  prove  the  marriage 
of  Lord  Gardiner  at  Madras,  a  book  brought  from  the  secretary's  office  in 
the  East  India  House,  and  containing  a  list  of  marriages  and  burials  at 
Madras,  purporting  to  be  authenticated  by  the  signature  of  the  officiating 
clergyman,  was  produced ;  it  appeared  that  this  book  consisted  of  several 
sheets,  copied  from  the  original  register  in  India,  and  transmitted  from 
time  to  time  to  the  East  India  House :  upon  its  being  shown,  that  the  list 
containing  the  entry  of  Lord  Gardiner's  marriage,  was  in  fact  transmitted 
from  India  (which  was  principally  proved  by  the  accompanying  dispatch 
from  the  secretary  of  government),  and  that  the  clergyman,  whose  name 
was  affixed  thereto,  did,  at  the  time  when  the  alleged  marriage  was 
solemnized,  officiate  at  Madras,  the  marriage  was  considered  as  proved.(6) 

Entries  in  the  registers  of  birth,  marriages  and  deaths,  made  under  the 
provisions  of  the  statute  6  &  7  Wm.  IV,  c.  86,  are  to  be  proved  by  certified 
copies  thereof,  purporting  to  be  sealed  or  stamped  with  the  seal  of  the 
registrar-general's  office. (7) 

Terriers.     Custody  of. 

Terriers,  or  surveys  of  glebe  lands  generally  signed  by  the  incumbent, 


(1)  Sayer  v.  Glossop,  2  Exch.  R.  409. 

(2)  Walker  v.  Beauchamp  (Countess),  6  C.  &  P.  552.  See  also  Doe  d.  Wood  v.  WakiMj  2  C. 
&  K.  328. 

(3)  Walker  v.  Beauchamp  (Countess),  6  C.  &  P.  552. 

(4)  Minutes  of  Evidence,  Marclimont's  Case,  p.  5  ;  Kilmorey's  Case,  p.  10. 

(5)  Minutes  of  Evidence,  p.  15. 

(6)  On  the  proof  of  marriages  in  a  British  colony,  see  Lautour  v.  Teesdale,  8  Taunt.  833 ;  R. 
V.  Brampton,  10  East,  282;  Ruding  v.  Smith,  2  Hagg.  Con.  371;  R.  v.  Reebly,  3  Chit.  Bum. 
726;  Smith  v.  Maxwell,  Ry.  &  M.  80;  Jacob's  Case,  1  Mo.  Cr.  C.  140. 

(7)  Sect  38.  As  to  the  proof  of  non-parochial  registers,  deposited  with  the  registrar-general, 
see  3  &  4  Vict.  c.  .92. 
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are,  by  the  ecclesiastical  canons,  required  to  be  returned  into  tbe  registry 
of  the  bishop.  Such  a  return  derives  its  authority  from  being  found 
either  in  the  bishop's  register  office,(l)  or  the  registry  of  the  archdeacon 
of  the  diocese,(2)  or  the  parish  chest.(3)  Unless  it  comes  from  one  of 
these  depositories,  it  cannot,  in  general,  be  admitted  in  evidence.  A 
paper,  therefore,  purporting  to  be  a  terrier,  found  in  the  charter  chest  of  a 
college  which  had  property  in  the  parish,  was  thought  to  be  inadmissible 
to  disprove  a  moc?MS.(4)  However,  under  particular  circumstances, 
this  rule  respecting -the  custody  of  terriers  has  been  relaxed,  and  a  terrier 
has  been  admitted,  though  not  brought  from  one  of  the  regular  deposi- 
tories, when  the  custody  in  another  place  has  been  satisfactorily  explained. 
One  that  was  found  in  the  registry  of  the  Dean  and  Chapter  of  Litchfield 
has  been  admitted  in  evidence  against  a  prebendary  ;(5)  on  the  ground 
that  there  appeared  to  be  a  proper  connection  between  the  terriers  and  the 
place  where  it  was  found ;  a  strong  corroborating  circumstance  being,  that 
the  terrier  was  found  annexed  to  an  old  lease  of  the  prebend,  of  nearly 
the  same  date.(6)  Bat  when  the  custody  is  merely  private  and  uncon- 
nected with  the  subject  matter,  the  courts  have  never  gone  the  length  of 
admitting  such  papers  in  evidence.(7) 

Wills  relating  to  personalty. 

Testaments  relating  to  personal  property  are  proved  in  the  Ecclesiasti- 
cal Court,  either  in  common  form,  or  in  form  of  law.  The  first  mode  of 
proof  is,  where  the  executor  presents  the  will,  without  citing  the  parties 
interested,  and  deposes  that  it  is  the  true  and  last  will  of  the  testator, 
upon  which  deposition  the  judge  allows  the  will.  The  proof  in  form  of  law 
is,  when  the  will  is  exhibited  before  the  judge  in  the  presence  of  the  parties 
interested,  and,  after  a  full  examination,  finally  allowed. (8)  If  the  will  be 
proved  in  common  form,  it  may  be  disputed  at  any  time  Avithin  thirty 
years;  but  if  it  be  proved  in  the  more  formal  mode,  and  there  be  no  pro- 
ceedings within  the  time  limited  for  appeals,  the  will  cannot  afterwards  be 
disputed.(8)     After  proof  of  the  will,  the  original  is  deposited  in  the  regis- 


(1)  Atkins  V.  Hatton,  3  Gwill.  1406;  S.  C,  2  Anstr.  381.  The  bishop's  registry  is  the  proper 
place  of  custody  for  the  accounts  and  other  papers  of  sequestrators.  Pulley  v.  Hilton,  12 
Pri.  625. 

(2)  Potts  V.  Durant,  3  Gwill.  1450,  1454;  S.  C,  3  Anstr.  789.  See  also  Drake  v.  Smith,  5 
Pri.  369. 

(3)  Armstrong  v.  Hewett,  4  Pri.  218. 

(4)  Atkins  v.  Hatton,  ut  supra. 

(5)  Miller  v.  Poster,  3  Gwill.  1406,  n.,  1543.    And  see  BuUen  v.  Michel,  stated  supra. 

(6)  See  Tucker  v.  Wilkiiis,  4  Sim.  241 ;  Maddison  v.  Nuttall,  6  Bing.  226. 

(7)  Potts  V.  Durant,  uisupra.  See  also  Atkins  v.  Drake,  M'Cl.  &  Y.  213;  Hall  v.  Fai-mer,  2 
Y.  &  0.  145. 

(8)  3  Bac.  Ab.  tit.  Executor. 

Note  419. — See  ante,  notes  287,  289;  Moore  v.  Smith,  5  Greenl.  Rep.  490,  494. 

In  New  York,  it  is  provided  by  statute,  that  the  probate  of  a  will  of  personal  property,  taken 
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try  of  the  ordinary  or  metropolitan,  and  a  copy  in  parcliment  is  made 
out  under  his  seal,  and  delivered  to  the  executor,  together  with  a  certifi- 
cate of  its  having  been  proved  before  him,  which  copy  and  certificate  are 
the  probate.  The  seal  of  the  Ecclesiastical  Court,  on  the  probate,  needs 
not  to  be  proved.(l)  The  ecclesiastical  courts  have  no  jurisdiction  over 
wills  relating  to  realty. 

A  probate  is  the  proper  evidence  of  a  will  of  personalty  only.(2)  In 
the  case  of  a  will  devising  realty,  the  original  must  be  produced  and  the 
attestation  must  be  proved ;  a  probate  will  not  be  received  as  evidence  of 
the  contents  of  such  a  will,  even  though  the  original  is  proved  to  be  lost ; 
an  examined  copy  of  the  will  is  the  proper  evidence  in  such  a  case.(8) 

A  court  of  common  law  will  not  take  notice  of  a  will  as  a  title  to  per- 
sonal property,  till  it  is  proved  in  the  Ecclesiastical  Court  ;(4)  and  though 
the  original  will,  together  with  the  probate,  is  produced  by  the  officer  of 
the  Ecclesiastical  Court,  tbe  will  caanot  be  read  in  evidence  unless  it  bears 
the  seal  of  the  court,  or  some  other  mark  of  authentication.(5) 


by  a  surrogate  having  jurisdiction,  shall  he  conclusive  evidence  of  the  vaUdity  of  such  will,  until 
such  probate  be  reversed  on  appeal,  or  revoked  by  the  surrogate,  as  provided  for,  or  the  will  be 
declared  void  by  a  competent  tribunal  2  R.  S.  6 1,  §  29.  As  to  the  time,  and  proceedings,  for 
obtaining  a  revocation  of  probate,  see  Id.  §  30,  et  seq.  With  respect  to  appeals,  see  2  E.  S.  66, 
§  55,  et  seq. 

(1)  Kempton  v.  Cross,  Rep.  temp.  Hard.  108. 

(2)  Allen  v.  Dundas,  3  T.  R.  125 ;  Ooe  v.  Westernham.  2  Selw.  N.  P.  12. 

(3)  Doe  d.  Ash  v.  Calvert,  2  Camp.  387,  389.  See  also  B.  N.  P.  246 ;  E.  v.  Turner,  2  C.  & 
K.  132. 

(4)  Stone  V.  Forsyth,  2  Doug.  lOT.  The  title  of  several  executors  may  be  proved  by  probate 
granted  to  one.    Walters  v.  Pfiel,  M.  &  M.  362.     See  cmte,  note  2(J8. 

(5)  R  V.  Barnes,  1  Stark.  R.  243  ;  Pinney  v.  Pinney,  8  B.  &  0.  335.  The  act  of  the  court  may 
be  indorsed  on  the  will.  Denn  v.  Barnard,  Cowp.  595. 

Note  420. — See  3  Moore's  Rep.  562,  n.  a. 

Notice  was  given  to  the  defendants,  as  executors,  to  produce  the  probate  of  their  testator's 
will  at  the  trial,  which  they  refused  to  do ;  held,  tliat  a  document  purporting  to  be  the  original 
will,  and  produced  by  an  officer  of  the  Ecclesiastical  Court  of  Chester,  under  the  seal  of  that 
court,  was  admissible,  as  secondary  evidence,  to  show  that  their  testator  had  acknowledged 
therein  that  he  had  received  money  in  his  lifetime  for  the  use  of  the  plaintiff.  Gorton  v.  Dyson, 
3  Moore,  558.  It  appeared  that  the  defendants  had  acted  on  the  document  produced  as  the  will 
of  their  testator.    Per  Richardson,  J.,  Id.  561;  S.  C,  1  Brod.  &  Bing.  219;  Gow.  78. 

In  New  York,  each  surrogate  is  required  by  statute  to  record  in  his  books,  all  wills  proved 
before  him,  and  all  letters  testamentary  or  of  administration,  and  all  letters  appointing  a  collector, 
with  all  things  concerning  the  same.  And  the  records  of  such  wills  and  letters,  and  transcripts 
thereof,  duly  certified  by  the  surrogate  having  the  custody  of  such  records,  under  his  seal  of 
office,  are  declared  evidence  in  all  courts,  so  far  as  respects  personal  estate,  in  the  same  manner 
as  if  the  originals  were  produced  and  proved.     2  R.  S  80,  §  58. 

In  Massachusetts,  a  probate  court  is  not,  technically,  a  court  of  record ;  yet,  it  has  been  said, 
that  it  ought  to  have  a  perfect  record  of  all  its  orders  and  decrees ;  for  this  purpose  the  oflfice  of 
register  was  constituted ;  and,  it  seems,  such  orders  and  decrees  are  provable  there,  by  properly 
authenticated  copies.  Chase  v.  Hathaway,  14  Mass.  Rep.  222,  et  seq.  As  to  the  necessity  of 
preserving  a  written  memorial  of  the  proceedings  of  these  courts,  and  the  form  thereof,  see  amie, 
note  289.  Tbe  same  doctrine  with  that  laid  down  in  Chase  v.  Hatliaway  {supra),  has  been 
adopted  in  New  Hampshire.    And  parol  evidence  to  prove  the  decision  of  a  judge  of  probate 
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It  is  not  the  practice  in  the  ecclesiastical  courts  to  grant  a  second  pro- 
bate, if  the  first  should  be  lost,  but  only  to  grant  an  exemplification  from 
the  record  of  the  court,  and  this  exemplification  will  in  such  a  case  be 
evidence  of  the  proof  of  the  will.(l) 

An  olfficial  copy  of  a  will,  purporting  to  be  signed  by  the  registrar  of 
the  Ecclesiastical  Court,  with  a  document  annexed,  purporting  to  be  a 
copy  of  the  act  of  that  court,  have  been  held  to  be  admissible  as  secondary 
evidence  against  an  executor,  after  notice  to  him  to  produce  the  probate.(2) 
And  a  copy  of  a  will  produced  from  the  Prerogative  Ofiice  was  received 
in  a  late  peerage  case,(3)  after  proof  of  unsuccessful  searches  for  the  original, 
and  that  the  practice  in  the  office  at  the  time  of  the  date  of  the  will  was  to 
give  out  the  original  wills,  after  taking  copies. 

An  examined  copy  of  a  lost  probate  is  evidence  of  the  person  there 
named  being  executor,  as  the  probate  is  an  original,  taken  by  authority, 
and  of  a  public  nature  ;(4)  but  a  copy  of  the  will  would  not  be  evidence 
of  that  fact.  (5) 

In  one  case,(6)  for  the  purpose  of  proving  certain  persons  to  be  execu- 
tors of  a  will,  the  probate  act-book  was  produced  from  Doctors'  Commons, 
containing  an  entry  that  the  will  was  proved  by  those  persons  as  execu- 
tors, and  probate  granted  to  them ;  the  probate  was  not  produced,  nor  any 
offered  to  account  for  its  non-production :  the  court  determined,  after 
argument,  that  the  evidence  was  admissible,  and  chiefly  on  the  authority 
of  Garrett  agt.  Lister,(7)  in  which  case  the  book  of  the  Ecclesiastical  Court, 
containing  an  entry  of  an  act  or  order  of  the  court  for  a  grant  of  letters  of 
administration  to  a  person  named,  was  received  as  evidence  of  his  being 
administrator. 

Surrogate's  minute  on  will. 

Where,  to  prove  the  plaintiffs  title  as  executor,  the  will  was  produced 
from  the  registrar's  ofiice,  bearing  a  memorandum  (signed  by  the  surrogate) 
that  the  executor  had  signed  the  will,  and  that  the  probate  had  been 
sealed ;  and  it  was  further  proved,  that  such  memorandum  was  never 
made  till  probate  had  been  granted  by  the  court,  and  that,  by  the  practice 
of  the  particular  court,  there  was  no  other  record  or  entry  of  the  granting 
of  the  probate  than  the  minute  subscribed  by  the  surrogate  ;  this  evidencs 


was,  in  that  state,  held  inadmissible.    Judge  of  Probate  v.  Briggs,  3  New  Hamp.  Eep.  309.    It 
is  provable  by  a  copy  of  the  record.     Farnsworth  v.  Briggs,  6  Id.  661. 

(1)  Shepherd  v.  Shorthose,  1  Str.  412  ;  B.  N.  P.  246. 

(2)  Waite  v.  Gale,  2  Dowl.  &  L.  925. 

(3)  Mtzwalter  Peerage,  10  01.  &  Fin.  946. 

(4)  Hoe  V.  Nelthrope,  3  Salk.  164;  S.  C,  1  Ld.  Raym.  154;  by  Holt,  0.  J.,  in  R.  v.  Haines, 
Skin.  584. 

(5)  B.  N.  P.  246. 

(6)  Cox  V.  Allingliam,  Jao.  Eep.  514. 
(1)  Lev.  26. 


CH.  VI.]  Ledger-Booh.  451 

was  held  to  be  suffioient.(l)  For  the  same  purpose,  a  dooument  produced 
from  the  Ecclesiastical  Court,  purporting  to  be  the  original  will,  with  an 
indorsement  upon  it,  in  the  handwriting  of  the  deputy  registrar,  stating, 
in  effect,  that  the  will  had  been  proved  by  the  executor  therein  named, 
was  determined  by  the  Court  of  Queen's  Bench,  on  the  authority  of  Cox 
agt.  Allingham,(2)  to  be  good  evidence  of  the  person  being  executor.(3) 

Ledger-book. 

Although  the  probate  of  a  will  devising  real  property  is  not  evidence 
of  the  contents  of  the  will  ;(4:)  yet  it  is  said  that  the  ledger-book  is  evi- 
dence for  such  a  purpose,  in  an  action  of  ejectment,  in  order  to  prove 
relationship ;  because  this  is  not  considered  merely  as  a  copy,  but  is  a  roll 
of  the  court ;  and  although  the  law  does  not  allow  these  rolls  to  prove  a 
devise  of  lands,  yet  when  the  will  is  only  to  prove  relationship,  the  rolls  of 


(1)  Doe  d.  Bassett  v.  Mew,  7  A.  &  B.  240. 

(2)  Swpra,  p.  450. 

(3)  Doe  d.  Edwards  v.  Gunning,  1  A.  &  B.  243.    See  also  Gorton  v.  Dyson,  1  B.  &  B.  219. 

(4)  Note  421. — See  Harrison  t.  Eowan,  3  Wash.  C.  C.  B.ep.  580,  582,  per  Pennington,  J. 

In  New  York,  the  surrogate  has  authority  to  take  proof  of  wills  of  real  estate  (2  B.  S.  57, 
§  7,  e<  «eg.) ;  the  will,  the  proofs,  and  examinations  taken  by  him,  are  to  be  recorded  in  a  book, 
and  the  record  signed  and  certified  by  the  surrogate.  Id.  58,  §  14.  The  will  so  proved,  is  to 
have  a  certificate  of  such  proof  indorsed  thereon,  signed  by  the  surrogate,  and  attested  by  his 
seal  of  office,  and  may  be  read  in  evidence  without  further  proof  thereof.  And  the  record  of 
the  will,  and  the  exemplification  thereof  by  the  surrogate  having  the  legal  custody,  shall  be  re- 
ceived in  evidence,  and  shaU  be  as  effectual  in  all  cases,  as  the  original  wUl  would  be,  if  pro- 
duced and  proved,  and  may,  in  like  manner,  be  repelled  by  contrary  proof.    Id.  §  15. 

Sections  14  and  15,  above  mentioned,  relate  to  cases  where  the  subscribing  witnesses,  or  such 
of  them  as  would  be  sufficient  to  prove  the  wiU  on  a  .trial  at  law,  are  produced  before  the  surro- 
gate. See  Id.  §§  12,  13.  If  the  witnesses  are  dead,  insane,  or  reside  out  of  the  state,  other 
proof  is  to  be  taken.  2  R.  S.  59,  §  16.  This  is  to  be  signed,  certified  and  recorded,  by  the  sur- 
rogate, in  the  same  manner  as  where  the  witnesses  are  produced,  and  the  will  is  to  be  deposited 
with  the  surrogate.  Id.  §  17.  The  record  of  the  proofs  and  examinations  taken  pursuant  to 
the  two  last  sections  and  the  exemplifications  of  such  record,  by  the  surrogate  having  tlje  legal 
custody,  shaU  be  received  as  evidence  ijpon  any  trial,  or  controversy  concerning  tlje  same  will, 
after  proof  that  the  lands  in  question  have  been  uninterruptedly  held  under  such  will  for  the 
space  of  twenty  years  before  the  commencement  of  the  suit  in  which  such  trial  or  controversy 
shall  be  had ;  and  shall  be  of  the  same  force  and  efiect,  as  if  taken  in  open  court,  upon  ,snch 
trial  or  controversy.    Id.  §  18. 

As  to  the  exeraphflcations  of  the  record  of  wills,  proved  before  the  judge  of  the ,fo;'mer, court 
of  probate,  and  recorded  prior  to  the  Ist  of  .January,  1785,  see  Id.  §  20.  ' 

Further,  with  respect  to  the  power  of  the  surrogate,  in  New  York,  in  regard  .to  wills  of 
realty,  and  the  effect  of  his  decision  thereon,  see  amie,  note  289,  ei  sej. 

In  several  of  the  states,  beside  New  York,  the  surrogate's,  or  other  court,  coming  in  the  place 
of  the  English  Ecclesiastical  Court,  has  power  to  take  proof  of  wiUs  in  respect  %a  the  realty. 
This  depends  upon  statute  regulation,  which  sometimes  defines  the  efiect  of  the  probate  as  evi- 
dence. Where  the  effect  is  left  undefined,  .it  woyld  probably  be  ,the  same  ,as  it  is  in  rega,rd  to 
the  personalty.  Such  will  be  seen  to  be  the  doctrine  by  consulting  severa.1  cases  cited  anfe, 
notes  ,28.7  and  289.  In  addition  to  which,  the  following  cases  may  be  referred  to  as  sho.vring 
the  local  views  of  some  of  the  state  courts  on  the  same  subject.  Donaldson  v.  Winter,  1  Mill. 
Lou.  Bep.  137  ;  Stanley  v.  K^ean,  1  ,TayL  Eep-  .93  ;  Darby's  Lessee  v.  Mayer,  10  Wheat,  ^qs. 
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the  Spiritual  Court,  whicli  has  authority  to  enroll  wills,  are  sufficient  proof 
of  such  testament.  It  has  been  held,  on  some  occasions,  that  a  copy  of 
the  ledger-book  is  not  evidence ;  yet,  since  the  original  would  be  read  as 
a  roll  of  the  court  without  further  attestation,  it  seems  fit,  says  Buller,  J., 
that  the  copy  should  also  be  read.  The  contrary  practice,  he  adds,  has 
been  founded  upon  the  mistaken  supposition  that  the  ledger- book  is  read 
as  a  copy,  when  in  fact  it  is  reaiJ  as  a  roll  of  the  court.(l) 

To  prove  that  the  probate  of  a  will  has  been  revoked,  an  entry  of  the 
revocation  in  a  book  of  the  Prerogative  Court,  in  which  all  causes  were 
entered  by  the  registrar,  and  which  was  kept  as  the  only  record  of  such 
proceedings  and  of  the  decree  of  the  court,  has  been  admitted  to  be  good 
evidence. (2) 

Letters  of  administration. 

Administration  is  generally  granted  by  writing  under  seal,  called  letters 
of  administration.  The  production  of  these  letters  is  evidence  of  adminis- 
tration having  been  granted  to  the  person  therein  named.  Administration 
may  also  be  granted  by  entry  in  the  registry  witliout  letters  under  seal.(3) 
The  Ecclesiastical  Court  never  grants  an  exemplification  of  letters  of  ad- 
ministration, but  only  a  certificate  that  administration  was  granted  ;  such 
certificate,  therefore,  is  good  evidence.(4)  And  the  original  book  of  acts, 
directing  letters  of  administration  to  be  granted,  with  the  surrogate's  fiat 
for  the  same,  is  evidence  of  the  title  of  the  party  to  whom  administration 
of  the  intestate's  effects  is  granted,  without  producing  the  letters  of  admin- 
istratiyn  themselves  (notwithstanding  subsequent  letters  of  administration 
granted  to  another),  if  the  first  are  not  recalled ;  for  the  original  book  was 
the  authority  for  the  proper  officer  to  make  out  letters  of  administration, 
and  the  letters  of  administration  were  only  the  copy  of  the  original  minutes 
of  the  court,  drawn  up  in  a  more  formal  manner.(5)     An  examined  copy 


(1)  B.  N.  P.  246.  The  ledger-took  may  be  secondary  evidence  to  prove  a  rent  charge.  Id. 
The  distinction  between  the  effect  of  the  ledger-book  and  a  probate,  as  to  proving  pedigree, 
seems  to  partake  of  subtlety.  As  to  the  copy  of  a  will  remaimiig  in  chancery,  by  order  of  the 
court,  see  Keb.  30,  111 ;  Gilb.  Ev.  2'r6. 

(2)  Eamsbottom's  Case,  1  Lea.  Cr.  0.  25,  n.  b. 

(3)  Tin.  Ab.  tit.  Executor,  D,  p.  70. 

(4)  Kempton  d.  Boyfield  v.  Cross,  Eep.  temp.  Hard.  108 ;  B.  N.  P.  246. 

(5)  EldeD  v.  Keddell,  8  East,  187 ;  Gan-etc  v.  Lister,  1  Lev.  25 ;  B.  N.  P.  246. 
Note  422. — Cox  v.  AUingham,  1  Jacob's  Rep.  514. 

In  Virginia,  by  statute,  the  certificate  of  probate,  or  of  administration,  attested  by  the  cleA, 
enables  the  executor  to  act,  and  may  be  given  in  evidence  in  any  court  of  that  state,  and  will  be 
as  effectual  as  any  probate,  or  letters  of  administration  made  out  in  due  form.  Mckinson  v. 
M'Craw,  4  Rand.  158,  IfiO. 

So  also  in  Vermont,  as  to  a  certificate  of  administration  attested  by  the  register.  Seymour's 
Adm'r  v.  Beach,  4  Verm.  Eep.  493. 

In  New  York,  exemplified  copies,  or  certified  transcripts  under  seal,  of  letters  of  administra- 
tion, are  competent  evidence  without  accounting  tor  the  origin.ils.  There  is  no  difference  betweeo 
the  records  of  surrogates'  courts,  and  those  of  any  other  court,  in  this  respect.    Jackson  v.  Rob- 


CH.  VI.J  Letters  oj  Administration  45S 

inaon,  4  Wend.  Rep.  436,  442 ;  2  R.  S.  80,  §  58.  See  Dale  v.  Roosevelt,  8  Cowan's  Rep.  348, 
349.  All  letters  testamentary,  letters  of  administration,  and  letters  appointing  any  collector,  are 
to  be  in  a  particular  form  signed  by  tlie  surrogate  or  officer  granting  the  same,  and  sealed  with 
the  seal  of  the  surrogate,  or  that  of  the  Common  Pleas  of  the  county,  when  granted  by  the  first 
judge,  or  by  the  district  attorney.  2  R.  S.  80,  §  55.  Such  letters,  issued  by  any  officer  having 
jurisdiction,  are  declared  conclusive  evidence  of  the  authority  of  the  persons  to  whom  the  same 
were  granted,  until  reversed  on  appeal,  or  revoked  as  provided  for.  Id.  §  56.  An  order  of  the 
Court  of  Chancery,  directing  letters  to  issue  on  certain  conditions  being  performed  by  the  appli- 
cant, which  order  was  made  on  appeal  from  the  surrogate,  has  been  held  to  afford  no  evidence 
that  letters  have  actually  issued.  Dale  v.  Roosevelt,  8  Cowen's  Rep.  331,  348,  349,  per  Spencer, 
Senator.  See  Hoskins  v.  MUler,  2  Dev.  Rep.  360,  361,  362;  Spencer  v.  Cohoon,  1  Dev.  &  Batt. 
Rep.  27. 

In  New  Hampshire,  a  certified  copy  of  the  record  from  the  register's  office,  containing  nothing 
more  than  a  mere  memorial  of  the  appointment  of  an  administrator,  was  received  as  competent 
evidence  of  the  date  of  the  appointment.  The  letters,  it  is  said,  are  only  a  copy  of  tliis  record, 
drawn  up  in  a  more  formal  manner,  and  are  no  better  evidence.  Parnsworth  v.  Briggs,  6  N. 
Hamp.  Rep.  561,  562,  563. 

The  same,  or  a  very  similar  doctrine,  prevails  in  North  Carolina.  Hoskins'  Adm'x  v.  Miller,  2 
Dev.  Rep.  360,  361,  362.  In  this  case,  the  original  minutes  of  the  appointment  were  read,  and 
it  was  objected,  among  other  things,  that  in  order  to  prove  the  fact  of  the  appointment,  the  let- 
ters themselves  should  be  exhibited.  The  court,  however,  held  otherwise,  saying,  that  the  letters 
contained  nothing  distinct  from  the  record,  but  are  a  mere  copy  of  it,  with  the  addition  only  of  a 
certificate  that  they  are  a  copy,  verified  by  the  seal  of  the  court.    Id. 

In  Kentucky,  a  transcript  of  the  order  granting  administration,  is  full  proof  of  the  fact  of  the 
appointment  of  the  administrator.     Owings  v.  Beall,  1  Litt.  Rep.  257,  259. 

In  South  Carolina,  an  administration  may  be  proved  by  the  record-book  of  the  ordinary,  with- 
out producing  the  letters,  or  accounting  for  their  absence;  and  the  record-book  may  be  proved 
by  any  person  acquainted  with  it,  or  with  the  signature  of  the  ordinary,  without  calling  the 
ordinary  himself.  Browning,  Adm'x  v.  Huff,  2  Bail.  174.  This  book  is  regarded  the  same  aa 
the  book  of  acts  of  the  Spiritual  Court  of  England,  and  the  letters,  as  nothing  more  than  a  certifi- 
cate by  the  ordinary  of  his  having  granted  administration,  &c.    Id.  179. 

AH  the  foregoing  cases  assume  that  the  letters  themselves  would  be  evidence;  and  if  granted 
by  a  court  of  competent  jurisdiction,  they  would  be  conclusive  as  to  the  fact  of  appointment. 
But  they  may  be  shown  to  be  forged,  or  may  be  impeached  for  lack  of  jurisdiction  in  the 
court  granting  them.  See  Owings  v.  Beall,  1  Litt.  Rep.  259,  260.  See  also  ante,  note  289.  But 
the  force  of  the  letters  cannot  be  abated  by  reason  of  mere  error  or  irregularity  in  the  ap- 
pointment, not  amounting  to  want  of  jurisdiction.  See  ante,  note  289.  Nor  need  a  party,  in 
order  to  show  an  administrator's  right  to  act  as  such  produce  or  prove  any  of  the  proceedings 
preliminary  to  the  appointment.  .The  fact  of  appointment  by  order  of  the  court,  is  conclusive  on 
all  points  of  mere  irregularity,  and  the  latter  can  only  be  made  available  in  a  direct  proceeding 
in  the  same  court  to  annul  or  set  aside  the  appointment.  This  is  so,  whether  the  appointment 
itself  or  the  letters  be  used.  Id.;  Browning,  Adm'x  v.  Hufil  2  Bail.  174;  Spencer  v.  Cohoon,  1 
Dev.  &  Batt.  Rep.  27. 

A  copy  of  letters  testamentary,  granted  by  the  Parish  Court  of  New  Orleans,  was  proved  by 
the  oath  of  the  clerk  and  register  of  the  Court  of  Probates,  to  be  a  true  copy  of  the  original,  and 
that  he  could  not  send  the  original,  which  was  on  file  in  such  court ;  and  by  the  Supreme  Court 
of  the  United  States ;  held,  that,  under  such  circumstances,  the  copy  was  the  best  evidence  of 
which  the  nature  of  the  case  was  susceptible.    Owings  v.  Hull,  9  Pet.  Rep.  608,  62S. 

The  mode  of  proving  letters  testamentary,  and  of  administration  granted  in  other  states,  is,  in 
Tennessee,  provided  for  by  their  local  legislation.  There,  a  transcript  certified  in  a  particular 
mode  frora  the  records  of  the  court  of  another  state,  containing  a  last  will  and  testament,  together 
with  the  qualification  of  the  executors,  has  been  held  sufficient  evidencfe  of  a  grant  of  letters  tes- 
tamentary, to  authorize  the  executors  to  sue.  Smith  v.  Mabry,  2  Terg.  26,  cited  wrongly,  omte, 
note  290,  as  Smith  v.  Smith. 

Several  other  states  have  their  peculiar  enactments  on  this  subject.  Letters  of  administration, 
&e.,  granted  in  another  state,  may  be  proved  by  a  copy  certified  under  the  constitution  and  laws 
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of  the  act-book,  stating  that  administration  was  granted  to  the  defendant 
at  such  a  time,  is  proof  of  his  being  administrator  in  an  action  against 
him,  without  giving  him  notice  to  produce  the  letters  of  administration.(l) 

Seals. 

The  seal  of  the  corporation  of  London  has  been  held  to  prove  itself  ;(2) 
but  the  seal  of  any  othe-r'coi^oration  must  be  proved  to  be  genuine  by  a 
person  acquainted  with  the  seal.(3) 


of  the  United  States.  Where  a  copy  of  letters  testamentary  from  a  probate  court  in  Massachu- 
setts, was  offered  as  evidence  in  Indiana^  and  the  certificate  of  the  clerk  wanted  the  seal  of  the 
court  or  officer  granting  the  letters  \  held,  that  the  copy  was  inadmissible.  Allen,  Adm'r  v. 
Thaxter,  1  Blackf.  399.  As  to  proving  these  and  similar  proceedings  of  probate  courts  of  neigh- 
boring states  under  the  constitution  and  acts  of  Congress,  see  further  Ex  parte  Povall,  3  Leigh, 
816 ;  (and  Ward  v.  Hearne,  Busbee  Law,  N.  C.  184;  and  Kelly  v.  Ross,  Id.  ¥11 ;  and  Settle  v. 
Alison,  8  Geo.  201 ;  Colhns  v.  Ayres,  13  111.  358;  Chilton  v.  Wilson,  9  Humph.  399.  See  also 
Donaldson  V.  Phillips,  18  Penn.  State  K.  IVO,  as  to  the  effect  of  a  conveyance  under  proceedings 
as  an  insolvent;  Bellinger  v.  The  People,  8  Wend.  595,  599;  and  anfe,  notes  315,  316,  317, 
318,  322.) 

(1)  Davis  V.  Williams,  13  East,  232  ;  Bay  v.  Clerk,  Id.  238,  n.  a. 

(2)  Doe  V.  Mason,  1  Esp.  53 ;  Olive  v.  Guin,  2  Sid.  145. 

(3)  Moises  V.  Thornton,  8  T.  R.  30'7.  The  genuineness  of  the  Seal  of  the  Apothecaries'  Com- 
pany must  be  proved.  Chadwick  v.  Sunning,  Ry.  &  M.  306.  As  to  the  invahdity  of  the  instru' 
ment,  where  the  seal  is  affixed  by  a  stranger,  see  Anon.,  12  Mod.  423.  See,  also,  R.  v.  Haughley, 
4  B.  &  Ad.  653.  As  to  the  seal  of  the  Poor  Law  Commissioners,  see  4  &  5  Wm.  IV,  c.  16,  §  3  ; 
of  the  general  register  office,  6  &  7  Wm.  IT,  c.  86,  §  38 ;  3  &  4  Vict.  c.  92,  §  9 ;  of  the  register 
office  for  designs,  5  &  6  Vict.  c.  100,  §  16 ;  6  &  7  Tiet.  c.  65,  §§  6,  7 :  of  the  record  office,  1  &  2 
Vict.  i;.  94,  §§  11,  12,  13. 

See,  also,  14  &  15  Vict.  c.  99,  §  12,  amending  the  law  of  evidence,  and  dispensing  with  the 
necessity  of  proving  the  seal 

Note  423. —  What  does  the  law  consider  a  seal  ?^-The  late  Chancellor  Kent,  in  his  commentaries, 
s&yS : — "  The  common  law  intended  by  a  seal,  an  impression  upon  wax  or  wafer,  or  some  other 
tenacious  substance,  capable  of  being  impressed."  And  he  adds : — "  According  to  Lord  Coke,  a 
seal  is  wajs,  with  an  impression ;  sigiUwm,  est  cera  impressa,  quia  cera  sirie  impressione  non  est  sig- 
iUwm.  3  Inst.  169."  4  Kent's  Comm.  453,  454  (3d  ed.).  In  Warren  v.  Lynch  (5  Johns.  Eep. 
239),  the  learned  author,  then  chief  justice,  strongly  urged  the  definition  of  Lord  Coke  as  the 
true  one,  though  he  admitted  that  the  law  had  not  declared  of  what  materials  the  wax  shall  con- 
sist ;  and  whether  it  be  "a  wafer,  oi"  any  other  paste  or  matter  sufficiently  tenacious  to  adhere 
and  receive  an  impression,  is,  perhaps,  not  material."  Id.  245,  246.  But  an  English  writer,  of 
hi^  reputation,  has  laid  down  the  doctrine,  that  it  is  not  necessary  an  impression  should  he 
made  on  wax,  or  wafer,  in  order  to  constitute  sealing.  If  the  seal,  stick,  or  other  instrument 
used,  be  impressed  by  the  party  on  the  plain  parchment  or  paper,  with  an  intent  to  seal  it,  he  main- 
tains it  is  clearly  sufficient,  though  no  impression  appear  on  the  instrument  1  Sug.  on  Pow.  (6th 
Lend,  ed.)  200,  201 ;  No.  45  Law  Lib.  Phil.  See  S.  P.,  Sug,  on  PoWv  236  (1st  Am.  from 
3d  Lend.  ed.). 

The  respect  which  the  common  law,  at  this  day,  pays  to  sealing,  is  principally  on  account  of 
the  solemnity  of  the  ceremony,  and  the  deliberation  which  it  both  imposes  and  evinces.  Hence, 
Mr.  Sugden  questions  the  propriety  of  Lord  Kenyon'B  decision  in  Sprange  v.  Barnard  (2  Bro.  C.  0. 
685).  That  was  the  case  of  a  /ente  covert,  executing  a  will  under  a  power,  which  latter  required 
the  will  to  be  sealed.  She  first  wrote  her  will  on  unstamped  paper,  and  then,  thinking  it  material 
her  will  should  be  upon  stamps,  she  wrote  it  on  stamped  paper,  and  afterwards  fixed  the  two 
papers  together  with  a  wafer.    His  Lordship  held  the  stamp  to  be  equivalent  to  a  seal,  without 
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having,  he  said,  recourse  to  the  wafer,  which  annexed  the  stamped  paper  to  the  former.     1  Sudg. 
on  Pow.  299,  300  (6th  Lond.  ed.) ;  No.  45,  Law  Lib.  Phil. 

In  many  parts  of  this  country,  the  rule  requiring  an  impression  upon  wax  has  been  disre- 
garded to  such  an  extent,  as  to  allow  a  flourish  with  a  pen  at  the  end  of  the  party's  signature, 
or  a  circle  of  ink,  or  a  scroll,  to  come  in  the  place  of  a  seal.  This  diversity  has  given  to  the  entire 
course  of  adjudication  on  the  subject  of  sealing,  and  the  evidence  necessary  to  establish  the  fact, 
a  character  somewhat  local ;  and  we  shall,  therefore,  present  the  doctrine  as  held  in  several  of 
the  states,  more  in  detail  than  would  otherwise  be  necessary. 

In  Pennsylvania,  the  seal  has  been  said  to  be  mere  matter  of  form,  and  a  written  or  ink  seal 
as  it  is  called,  is  good,  McDUl's  Lessee  v.  McDill,  1  DaU.  Rep,  63 ;  Alexander  v.  Jameson,  6 
Binn.  Rep.  240,  et  seq. ;  Long  v.  Ramsay,  1  Ser.  &  Rawl.  12.  The  usual  mode  is  to  make  a  cir- 
cular, oval  or  square  mark  opposite  to  the  name  of  the  signer ;  but  the  shape  is  immaterial. 
Something,  however,  there  must  be,  intended  for  a  seal,  and  the  writing  must  be  delivered  as  a 
deed.  Although,  in  the  body  of  it,  it  is  said  that  the  party  has  put  his  band  and  seal  to  it,  and 
there  is  a  corresponding  clause  above  the  names  of  the  subscribing  witnesses,  as  "  signed,  sealed 
and  delivered  in  presence  of,"  &c. ;  yet,  if  there  be  nothing  opposite  the  name  of  the  party,  to  in- 
dicate an  intention  of  sealing,  but  only  a  flourish  under  his  name,  it  will  not  be  regarded  as  a 
sealed  instrument,  unless  there  is  affirmative  proof  that  it  was  dehvered  as  such.  Taylor  v. 
Glaser,  2  Ser.  &  Rawle,  502. 

In  Maryland,  from  the  earliest  period  ot  their  judicial  history,  a  scrawl  has  been  considered  as 
a  seaL  It  is  not  necessary  that  the  scrawl  be  adopted  by  the  maker,  by  a  declaration  in  the 
body  of  the  instrument.  It  is  enough  if  it  be  affixed  at  the  time  of  execution  and  dehvery.  The 
fact  of  the  clause  of  attestation  not  appearing  in  the  usual  form  of  "  signed,  sealed  and  delivered,' 
can,  in  reason,  make  no  difference ;  for  the  question  always  is,  is  this  the  s^al  of  the  obligor  ? 
and,  if  he  has  delivered  it  with  the  scrawl  attached,  it  is  his  seal,  and  must  be  so  considered :  for, 
whether  an  instrument  be  a  specialty,  must  always  be  determined  by  the  fac(,  whether  the  party 
affixed  a  seal ;  not  upon  the  assertion  of  the  obligor  in  the  body  of  the  instrument,  or  by  the 
form  of  attestation.  And  where  the  instrument  exhibits  a  scrawl — e.  g.  "  (si.)" — opposite  the 
party's  signature,  and  there  is  nothing  to  show  that  it  was  not  attached  when  it  was  executed, 
the  presumption  always  will  be  that  the  seal  was  affixed  at  the  tune  of  its  execution.  Thrashe  r 
T.  Bverhart,  3  Gill  &  Johns.  234.     See  Stabler  v.  Cowman,  1  Id,  284. 

In  South  Carolina,  an  ink  scroll — as  thus:  "  A.  B.  (L.  S.)" — is  good  as  a  seal.  Relph  v.  Gist, 
4  McCord,  267  ;  United  States  v.  Coffin,  Bee's  Adm.  Rep.  140.  Where  a  person  makes  use  of  a 
well  known  symbol,  or  cypher,  which  has  usually  been  employed  for  the  purpose  of  a  seal,  and 
no  other,  the  court  wUI  presume  that  it  was  annexed  for  that  purpose ;  and  this,  even  though  no 
intention  to  seal  be  indicated  in  any  other  part  of  the  instrument.  Otherwise,  where  a  cypher  or 
scroll  of  an  unusual  or  insignificaat  character  is  used,  and  the  intention  to  seal  is  not  otherwise 
manifest.  Relph  v.  Gist,  4  MeCord,  2'71.  Proof  aiizmde  is  admissible ;  and  in  aU  cases,  unless 
the  intention  to  seal  can  be  presumed  from  the  face  of  the  instrument  after  the  party's  hand- 
writing is  shown,  such  proof  is  necessary.     Id. 

In  Virginia,  a  scroll,  thus,  "A.  B.  (L.  S.)"  is  good  as  a  seal.  Jones  v.  Logwood,  1  Wash.  Rep. 
42  ;  Baird  v.  Blaigrove,  Id.  ITO ;  Currie  v.  Donald,  2  Wash.  Rep.  63.  But,  if  there  is  nothing  in 
the  body  of  the  instrument  showing  an  intention  to  seal  it,  it  will  not  be  considered  a  deed,  not- 
withstanding the  scroll  opposite  the  maker's  name.  Austin's  Adm'x  v.  Whitlook's  Bx'r,  1 
Munf.  481.  And  it  seems,  in  such  case,  that  evidence  aliunde  to  prove  that  it  was  delivered  as 
a  deed,  is  inadmissible.  Per  Tucker,  J.,  Id.  491.  But  see  Taylor  v.  Gla.ser,  2  Ser.  k  Rawl.  504, 
per  Tilghman,  C.  J.;  Anderson  v.  Bullock,  4  Munf.  Rep.  442. 

In  Alabama,  the  same  doctrine  has  been  held  as  in  Virginia ;  and  there,  a  writing  with  a 
BoroU  opposite  the  signer's  name,  thus,  "A.  B.  (sealed),"  is  not  a  sealed  instrument,  unless  its 
character  as  such  is  indicated  in  the  body  or  attestation  clause.  Lee  v.  Adkins,  1  Alabama 
Rep.  187. 

In  New  Jersey,  the  doctrine  of  the  common  law  as  above  stated  in  our  extract  from  Kent's 
Commentaries,  has  been  fuUy  recognized.  See  Force  v.  Craig,  2  Halst.  Rep.  274;  Hopewell  v. 
Amwell,  1  Id.  169 ;  Perrine  v.  Cheeseman,  6  Id.  174.  But  they  have  a  statute  by  which  a  scroll 
is  substituted  for  a  seal,  as  it  respects  inst/mments  for  the  payment  of  money.  Perrine  v.  Cheese - 
man,  supra.    And,  where  an  instrumeut  coming  within  the  statute,  e.  g.  a  promissory  note,  ends 
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with  the  words,  "  Witness  my  hand  and  seal,"  &g.,  and  has  a  flourish  under  the  name  of  the 
maker,  proof  of  his  handwriting  is  sufficient  evidence  for  the  jury  to  presume  that  the  flourish 
was  put  there  by  way  of  seal.  Force  v.  Craig,  supra.  But  otherwise,  where  the  instrument 
does  not  in  the  body  of  it,  or  the  attestation  clause,  purport  to  be  a  deed.  Newbold  T.  lamb,  2 
South.  Rep.  449. 

In  Indiana,  they  have  likewise  a  statute,  but  the  precise  extent  of  it  we  are  unable  to  learn. 
A  scrawl,  thus,  "A.  A.  (seal),"  has  been  held  equivalent  to  a  seal,  when  set  opposite  the  name 
of  the  maker  of  a  promissory  note,  though  in  the  body  of  the  instrament  nothing  was  said  about 
a  seal;  and  it  is  remarked  in  the  case,  that  ink  seals  have  the  same  effect  as  if  they  were  of  wax 
or  wafer.  Probably  the  statute  is  general.  Tanblaricum  v.  Yeo,  1  Blackf  322,  323  ;  4  Kent's 
Comm.  453,  note  (3d  ed.)  An  instrument  containing  the  words  sealed  with  my  seal,  &c,  but  hav- 
ing no  seal  on  it,  is  not  a  deed.     Doming  v.  Bullitt,  1  Blaokf.  Rep.  241. 

In  Kentucky,  seals  were  formerly  with  wax  only ;  hut  now,  by  statute,  a  scrawl  is  made  a 
substitute  for  the  seal.     Bohannas  v.  Lewis,  3  Monroe,  376, 

Several  other  states  have  statutes  prescribing  what  shall  be  deemed  a  seal.  See  4  Kent's 
Comm.  452,  453,  and  note  c.  Indeed,  in  the  southern  and  southwestern  states,  from  New 
Jersey  inclusive,  an  ink  seal  of  some  sort  has  been  allowed  as  a  substitute  (with  certain  hmita- 
tions  and  qualifications)  for  the  cera  vmpressa  of  Lord  Coke ;  sometimes  upon  the  ground  that  the 
common  law  required  nothing  more,  sometimes  upon  lopal  custom  or  usage,  and  in  other  in- 
stances putting  the  matter  expressly  upon  some  local  statute.  See  4  Kent's  Comm.  452,  453, 
and  the  notes  (3d  Am.  ed.) 

In  the  eastern  states  the  courts  have  generally  professed  to  follow  the  English  dedsions.  4 
Kent's  Comm.  462,  453  (3d  Am.  ed.)  In  Yermont,  a  seal  must  he  of  wax,  or  wafer,  or  some  ad- 
hesive substance,  capable  of  receiving  an  impression.  A  mere  ink  seal  or  scroll  wiU  in  no  case 
be  allowed,  it  seems,  as  a  substitute.  It  is  for  the  court  to  decide  what  constitutes  a  seal,  and  the 
jury  are  then  to  determine  whether  that  which  the  court  adjudges  to  be  a  seal  has  been  afBxed 
to  the  instrument.  Beardsley  v.  Knight,  4  Term.  Eep.  411.  See  Mattocks  v.  White,  cited  Id. 
p.479,  by  Williams,  J. 

In  Massachusetts,  it  seems,  a  scroll  is  not  a  seal  (Commonwealth  v.  Griffith,  2  Pick.  18) ;  though 
the  point  was  not  directly  adjudged. 

In  New  Tork  the  rule  is  settled  that  an  ink  seal  wiU  not  do.  A  seal  must,  it  seems,  be  upon 
wax,  wafer  or  some  other  tenacious  substance,  capable  of  being  impressed.  Warren  v.  Lynch, 
5  Johns.  Rep.  239  ;  Andrews  v.  Herriot,  4  Cowen's  Rep.  508.  But  see  Meredith  v.  Hinsdale,  1 
Cain.  Rep.  362.  "=  *  And  see  Bank  of  Rochester  v.  Gray,  2  HiU,  2'27  ;  Farmers  and  Manufac- 
turers' Bank  v.  Haight,  3  Hill,  493.  And  in  New  York  a  commoh-law  seal  or  impression  on  was 
is  necessary,  on  the  authentication  of  acts  of  another  estate  [Colt  v.  Millikon,  1  Denio,  376) ;  but 
in  the  case  of  courts  and  public  officers,  an  impression  on  paper,  without  the  use  of  wafer  or  wax, 
is  valid.     2  R.  St.  404,  §  61.  *  * 

We  have  seen  by  several  cases  (supra),  that  considerable  force  is  given  to  the  attestation  clause, 
where  a  question  arises  upon  the  point  of  seahng.  If  the  attestation  purports  that  the  instru- 
ment was  designed  to  be  sealed,  and  there  is  anything  aflSxed  to  the  instrument  or  appearing  upon 
it,  which,  by  law,  may  be  regarded  as  a  seal,  prima  fade  it  shall  be  taken  to  be  a  deed,  and 
proof  of  the  party's  signature  by  the  subscribing  witnesses,  if  there  are  such,  or  in  any  other 
legitimate  mode,  will  be  presumptive  evidence  that  he  sealed  it.  So,  it  seems,  are  all  the  cases. 
See  supra;  also  Ball  v.  Taylor,  1  Carr.  &  Payne,  417. 

Best,  0.  J.,  has  said,  that  in  such  case,  if  on  inspection  he  found  no  seal,  he  should  hold  the 
proof  to  be  defective.  Ball  v.  Taylor,  supra.  But  the  learned  author  of  Sugden  on  Powers  has 
laid  down  the  law  diflerently.  He  says,  tliat  a  deed  stated  in  the  attestation  to  have  been  sealed 
and  delivered  will,  in  the  absence  of  evidence  to  the  contrary,  be  presumed  to  have  been  sealed, 
although  no  impression  appear  on  the  parchment  or  paper ;  for  if  a  seal,  stick  or  other  instrument 
used,  be  impressed  upon  paper  with  intent  to  seal,  that  is  enough.  1  Sugden  on  Powere,  300, 
30 1  (6th  Loud,  ed.)  No.  45,  Law  Lib.  Phil.  See  also  the  same  work  in  one  vol.  (1st  Am.  from  the 
3d  Lend,  ed.)  pp.  236,  237;  Math.  Pres.  Ev.  39.  The  American  cases  are  by  means  agreed,  as  we 
have  already  seen,  whether  this  is  so,  where  the  instrument  does  not,  in  the  body  of  it,  or  in  the 
attestation  clause,  purport  to  be  a  sealed  instrament,  and  there  is  only  an  ink  scroll  for  a  seal 
opposite  the  party's  name.    See  supra,  in  this  note. 
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See  McDill'a  Lessee  v.  McDill,  1  Dall.  Rep.  63. 

In  Kentucky,  where,  as  we  have  seen,  a  scrawl  is  substituted  for  a  seal,  it  has  been  held,  that 
if  there  be  a  scrawl  (thus,  "  G.  B.  (seal)"  opposite  to  the  name  of  one  of  the  makers  of  a  note 
signed  by  two  persons,  though  there  be  none  opposite  to  the  other,  the  court  cannot,  lipon  inspec- 
tion, pronounce  that  the  instrument  was  not  sealed  by  both  ;  and  this,  though  it  was  drawn  so  as 
to  purport  a  promise  by  one  only,  and  concluded  as  follows:  "Witness  my  hand  and  seal,"  &c- 
Bohanans  v.  Lewis,  3  Monroe's  Rep.  376.  In  North  Carolina^  where  an  instrument  is  signed  by 
two  persons  and  but  one  seal  is  affixed,  it  is  to  be  taken  to  be  the  seal  only  of  him  whose  name 
is  nearest  to  it ;  but  it  may  be  shown  by  proof  aliunde  to  be  the  seal  of  both ;  and  if  the  instru' 
merit  contain  words  purporting  that  it  was  designed  to  be  the  deed  of  both  parties,  the  sea 
shall  beta)ken  to  be  the  seal  of  both.  Tarborough  t.  Monday,  2  Dot.  Rep.  498.  In  Maryland, 
the  like  general  doctrine  has  been  held,  except  that  the  court  refused  to  give  effect  to  words  in 
the  attestation  clause,  plainly  indicating  an  intent  to  seal  by  both  parties.  Stabler  v.  Cowman,  1 
Gill  &  Johns.  284     (See  Wing  v.  Chase,  35  Maine,  260.) 

One  seal  may  he  used  hy  several  persons. — That  any  number  of  parties  may  use  the  same  seali 
see  3  Kent's  Comm.  47,  48  (3d  Am.  ed.);  Mackay  v.  Bloodgood,  9  Johns.  Rep.  285;  Ludlow  v. 
Simonds,  2  Cain.  Cas.  in  Err.  42;  Lord  Lovelace's  Case,  W.  Jones,  268;  Co.  Litt.  230,  231  b; 
Mtchthorn  v.  Boyer,  5  Watts  Rep.  159.  *  *  Bank  of  Cumberland  v.  Bugbee,  19  Maine 
E.  27.  *  * 

In  the  case  of  one  partner  executing  a  deed  for  himself  and  his  copartner,  it  seems  that  the 
presence  of  the  copartner  not  signing,  is  not  essential.  His  previous  assent  to,  or  his  subse" 
quent  adoption  of  the  act,  distinctly  proved,  will  bind  him.  See  Cady  v.  Shepherd,  11  Pick.  405' 
anipost,  note  429,  together  with  the  cases  there  cited  to  this  point. 

Where  a  paper  is  sealed  in  a  foreign  stale,  and  sued  on  here. — In  Meredith  v.  Hinsdale  (2  Cain. 
Eep.  362),  the  Supreme  Court  of  New  York  held,  that  if,  by  the  local  usage  or  law  of  another 
state  or  country,  a  scroll  was  a  good  substitute  for  a  seal,  an  instrument  executed  there,  in 
that  mode,  might  be  sued  on  as  a  deed  in  New  York.  This  was  afterwards  denied,  as  to 
instruments  made  abroad  to  be  executed  in  New  York ;  and  held,  that  in  determining  their 
character  as  whether  sealed  or  unsealed,  the  lex  fori,  and  not  the  lex  loci,  must  govern.  War 
ren  v.  Lynch,  5  John's  Eep.  239.  See  Thompson  v.Ketchum,  4  Id.  285;  2  Burr.  1078,  2  Johns' 
Rep.  94.  Then  came  the  case  of  Andrews  v.  Herriot  (4  Cowen's  Rep.  508),  which  entirely  over- 
ruled Meredith  v.  Hinsdale,  and  determined  that,  in  all  cases  where  the  question  was  merely  as  to 
the  remedy,  c.  g.  whether  covenant  or  assumpsit  was  the  proper  form  of  action,  the  kx  fori  must 
control  in  respect  to  the  seal.  Such  also  is  the  law  in  Maryland.  Thrasher  v.  Everhart,  3  Harr.  & 
Gill,  234.     And  in  Kentucky.     Steele  v.  Curie,  4  Dana,  381,  383. 

Seal  of  a  corporation,  proof  of. — The  seal  of  a  corporation  may  be  impressed  directly  on  the  pa- 
per; wax  or  wafer  is  not  necessary.    Beardsley  v.  Knight,  4  Verm.  Rep.  479. 

We  have  seen  that  these  seals  do  not  prove  themselves,  but  are  to  be  identified  by  some  per- 
son who  saw  them  affixed,  or  who  knows  them  from  their  impression.  See  ante,  of  the  text,  in 
connection  with  the  cases  cited  ante,  note  372  ;  Ang.  &  Ames  on  Corp.  115,  116. 

It  is  not  necessary  that  a  corporation  deed  should  say,  "sealed  with  our  common  seal,"  or  the 
like.  Ang.  &  Ames  on  Corp.  115.  But  it  must  purport  to  be  a  deed  of  the  corporation.  And, 
where  a  corporation  authorized  its  president  to  execute  a  deed  of  lands  belonging  to  the  corpo- 
ration, and  he  executed  one,  naming  the  corporation  as  grantors,  but  attested  it  thus:  "In  wit- 
ness whereof  I,  0.  Spencer,  President,  have  hereunto  set  my  hwnd  and  seal,"  Ac,  signing  his  own 
name  as  president,  opposite  the  seal,  which  exhibited  no  impression ;  held,  that  it  was  to  be  con- 
sidered as  the  individual  deed  of  the  president,  and  not  that  of  the  corporation.  Hatch's  Lessee 
v.  Barr,  1  Hamm.  Eep.  390,  394. 

In  general,  proof  of  the  seal  in  any  way  as  the  seal  of  the  corporation,  the  instrument  being  in 
possession  of  the  party,  will  prove  the  delivery.  Ang.  &  Ames  on  Corp.  116.  And  its  being 
affixed  to  the  deed,  is  presumptive  evidence  that  it  was  done  by  proper  authority.  DameB  v. 
Dickens,  4  Yerg.  7,  9.  See  also  the  cases  ante,  note  372  ;  The  President,  Managers  &  Company 
of  the  Berks  &  Dauphin  Turnp.  Co.  v.  Myers,  6  Ser.  &  Eawle,  15.  The  latter  case  establishes 
that  the  affixing  to  the  seal,  when  done  by  less  than  a  legal  quorum  of  the  board  for  the  transac- 
tion of  business,  binds  the  corporation,  provided  the.  act  was  authorized  or  directed  by  a  legal 
quorum ;  and  whether  such  authority  existed  is  a  question  for  the  jury,  under  aU  the  circum- 
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In  one  case,(l)  it  was  intimated  by  Lord  Tenterden,  0.  J.,  tliat  the  seals 
of  courts  and  corporations,  being  of  a  permanent  nature,  and  therefore 
capable  of  being  proved  at  any  distance  of  time  from  the  date  of  the  instru- 
ment to  which  they  are  affixed,  were  not  within  the  principle  of  the  rule 
which  dispenses  with  the  proof  of  private  seals  affixed  to  instruments  tiairty 
years  old. 

It  has  been  recently  enacted,(2)  "that  whenever  ly  any  act  now  in  force, 
or  hereafter  to  be  in  force,  any  certificate,  official  or  public  document,  or 
document  or  proceeding  of  any  corporation  or  joint  stock  or  other  com- 
pany, or  any  certified  copy  of  any  document,  by-law,  entry  in  any  register 
or  other  book,  or  of  any  other  proceeding,  shall  be  receivable  in  evidence 
of  any  particular  in  any  court  of  justice,  or  before  any  legal  tribunal,  or 
either  house  of  Parliament,  or  any  committee  of  either  house,  or  in  any 
judicial  proceeding,  the  same  shall  respectively  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with  a  stamp, 
or  sealed  and  signed,  or  signed  alone,(3)  as  required,  or  impressed  with  a 
stamp  and  signed,  as  directed  by  the  respective  acts  made  or  to  be  here- 
after made,  without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp 
is  necessary,  or  of  the  signature,  or  of  the  official  character  of  the  person 
appearing  to  have  signed  the  same,  and  without  any  further  proof,  in 
every  case  in  which  the  original  record  would  have  been  received  in 
evidence."(4:) 

Postmarka. 

The  genuineness  of  the  post-office  mark  may  be  proved  by  any  post- 
master, or,  as  it  seems,  by  any  one  who  is  in  the  habit  of  receiving  letters 
by  th«  post.(5) 

Copy  hj  notary. 

Where  a  charter  party  had  been  entered  into  between  the  parties,  and 
written  in  the  book  of  a  public  notary,  and  there  signed  by  the  parties : 
a  copy  made  out  by  the  notary,  signed  and  sealed  by  him,  signed  also 
by  the  officer  of  the  government,  was  delivered  to  each  party  by  the 


stances.    The  seal  appearing,  ii  prima  fade  evidence  of  its  having  been  regularly  affixed,  but  not 
conclusive.     See  Id.  16 ;  St.  Mary's  Church,  7  Id.  530,  per  Tilghman,  C.  J. 

(1)  R.  V.  Bathwicb,  2  B.  cS;  Ad.  648.  It  was  there  determined,  that  the  seal  of  a  bishop  to  a 
certificate  of  ordination  was  not  to  be  considered  his  corporate  seal. 

(2)  8  &  9  Vict.  0. 113  (the  Documentary  Evidence  Act)  §  1. 

(3)  It  would  seem,  itom  the  language  of  the  act,  that  a  document  would  be  admissible,  if  it 
pwporUd  to  be  sealed  or  signed,  though,  in  fact,  it  bore  neither  seal  nor  signature. 

(4)  It  seems  impossible  to  give  any  meaning  to  these  last  words ;  they  appear  to  have  been 
Inserted  through  inadvertency.     See  1  Tayl.  Bv.  10. 

(6)  Abbey  v.  Lill,  5  Bing.  299 ;  "Woodcock  v.  Houldsworth,  16  M.  &  W.  124.  In  E.  v.  Wat- 
eon  (1  Camp.  215),  Lord  EUenborough,  0.  J.,  refused  to  allow  a  postmark,  unauthentioated,  to  be 
a  proof  of  publication  of  a  libel  in  a  particular  county. 
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notary ;  it  was  held  that  such  copies  are  not  receivable  in  this  country, 
either  as  originals  or  as  secondary  evidence  of  th'e  charter  party.(l) 

Instrument  abroad,  not  removable. 

It  has  been  held, (2)  that  an  agreement  of  reference  made  in  France,  was 
sufficiently  proved  by  an  examined  copy,  together  with  the  evidence  of 
the  attesting  witness,  it  appearing  that  the  original  was  deposited  with  a 
notary  in  Paris  for  safe  custody,  and  that  it  was  the  established  usage  in 
France  not  to  allow  the  removal  of  a  document  so  deposited. 

It  seems  that  although  a  person  is  authorized  by  the  law  of  a  foreign 
country  to  give  official  copies  of  private  documents,  the  courts  of  this 
country  will  not  recognize  such  copies  as  evidence.(3) 


CHAPTER  VII. 

OF   THE   PROOF   OF   PRIVATE   'WEITINGS. 

In  treating  of  this  part  of  written  evidence,  it  will  not  be  attenipted  to 
describe  all  the  various  kinds  and  requisites  of  private  writings,  which 
would  far  exceed  the  limits  of  the  present  work.  The  inquiry  will  be 
confined  chiefly  to  the  principles  which  are  applicable  generally  to  proof 
of  private  writings.  These  principles  relate  to  the  proof  of  the  execution 
of  writings  by  an  attesting  witness,  to  the  secondary  evidence  of  writings, 
and  to  the  proof  of  handwriting.  In  this  order  it  is  proposed  to  consider 
the  subject. 

First ;  of  the  proof  of  attested  writings  by  the  evidence  of  attesting  wit- 
nesses, and  of  cases  in  which  such  proof  is  dispensed  with. 

General  rule. 

The  general  rule  with  respect  to  the  proof  of  private  writings  is,  that 
where  an  instrument  is  attested,  the  attesting  witness  ought  to  be  produced 
at  the  trial  to  prove  it.(4)     And  this  has  been  the  rule  from  the  earliest 


(1)  Brown  v.  Thornton,  6  A.  &  B.  185. 

(2)  AIlvou  V.  Purnlval,  1  C,  M.  &  R.  21*1.  The  usage  was  not  a  provision  of  the  written  law; 
but  it  was  considered  that  secondary  evidence  was,  in  general,  admissible,  where  it  was  out  of 
the  power  of  the  party  to  produce  the  original.  There  was  much  discussion  as  to  whether  there 
was  a  duplicate  original;  this,  however,  was  not  satisfactorily  proved.  See  infra,  Secortiary 
Evidence  of  Writings. 

(3)  See  Brown  v.  Thornton,  1  N.  &  P.  343.  It  was  said,  in  the  case  here  referred  to,  to  have 
been  established  by  Appleton  v.  Braybrooke  (Lord)  (6  M.  &  S.  34),  that  the  courts  of  this  country 
will  not  adopt  the  rules  of  evidence  of  foreign  courts. 

(4)  Note  424. — In  general,  the  execution  by  all  the  parties  should  be  proved,  before  the  m- 
Btrument  is  received  as  evidence.  But  there  are  exceptions.  Thus,  a  joint  and  several  bon^ 
where  it  was  not  understood  to  be  offered  as  general  evidence  in  respect  to  all  the  parties,  but 
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only  as  to  T.,  one  of  the  obligors,  being  connected  with  a  title  derived  from  him,  was  held  prop- 
erly permitted  to  go  to  the  jury,  upon  proof  of  T.'s  execution  alone.  Conrad  v.  The  Atlantic  Ins. 
Co.,  1  Peters'  Rep.  388,  451.  So,  in  New  Jersey,  to  prove  a  binding  to  service,  with  a  view  of 
establishing  the  settlement  of  a  pauper,  it  is  not  necessary  to  show  the  execution  of  the  indenture 
by  the  master ;  it  is  enough  that  its  execution  on  the  part  of  the  apprentice  be  shown.  King- 
wood  V.  Bethlehem,  1  Green's  Rep.  227. 

The  general  rule,  requiring  the  subscribing  witness  to  be  produced,  will  be  found  recognized  in 
the  following,  among  numerous  other  cases.  M'Pherson  v.  Rathbone,  11  Wend.  1 36 ;  Willoughby 
V.  Carletou,  9  John.  Rep.  136;  Pearl  v.  Allen,  1  Tyl.  Rep.  4;  "Whitaker  v.  Sahsbury,  15  Pick. 
534;  Jackson  ex  dem.  Edson  v.  Gager,  5  Cowen's  Rep.  383;  Clark  v.  Sanderson,  3  Binn.  Rep. 
192 ;  Ingram  v.  Hall,  1  Hayw.  Rep.  206,  207  ;  Jackson  ex  dem.  Variok  v.  Waldron,  13  "Wend. 
Rep.  178  ;  Bradsha%v  v.  Bennett,  5  Carr.  &  Payne,  48 ;  Petit  v.  M'Adam,  2  Serg.  &  Rawle,  420 ; 
Handy  v.  The  State,  7  Harr.  &  John.  42  ;  Hogland  v.  Sebring,  2  South.  Rep.  105 ;  Clarke's 
Lessee  v.  Courtney,  5  Peters'  Rep.  319;  Laythoarp  v.  Bryant,  1  Bing.  N.  C.  421;  Hatfield  v 
Montgomery,  2  Porter's  Hep.  58 ;  Bennett  v.  Robinson's  Adm'r,  3  Stewart  &  Porter,  227  ;  (Glas- 
gow V.  Ridgely,  11  Mis.  34.) 

The  testimony  of  such  witnesses,  is  said  to  be  the  best  of  which  the  nature  of  the  case  admits ; 
as  they  are  supposed  to  know  more  of  the  facts  attending  the  execution  than  others.  See 
M'Murtryv.  Prank,  4  Monroe,  39;  Roberts  v.  Tennell,  3  Id.  250;  Handy  v.  The  State,  7  Harr.  & 
John.  48,  49 ;  M'Pherson  v.  Rathbone,  11  Wend.  136 ;  PeUetreau  v.  Jackson,  Id.  1 10 ;  Whitte- 
more  v.  Brooks,  1  Greenl.  Rep.  59  ;  Jones  v.  Blount,  1  Hayw.  Rep.  238  ;  Baker  v.  Blount,  2  Id. 
404;  Cooke  v.  Woodrow,  5  Cranch,  13 ;  Simmons  v.  The  State,  7  Hamm.  Rep.  116.  Another 
reason  for  the  rule  has  been  given,  viz :  that  the  witnesses  who  subscribe  at  the  time,  are  agreed 
upon  by  the  parties,  to  be  the  only  witnesses  to  prove  the  instrument.  See  Henry  v.  Bishop,  2 
Wend.  576;  Clark  v.  Sanderson,  3  Binn.  Rep.  194,  196,  198;  M'Murtry  v.  Frank,  4  Monroe,  39; 
Ingram  v.  Hall,  1  Hayw.  Rep.  206,  207  ;  Handy  v.  The  State,  7  Harr.  k  John.  49  ;  Barnes  v. 
Trompowsky,  7  T.  R.  262 ;  Simmons  v.  The  State,  7  Hamm.  Rep.  116.  Though  this,  in  New 
York,  has  been  repudiated  as  to  instrument  not  under  seal.  Henry  v.  Bishop,  supra ;  HaU  v. 
Phelps,  2  John.  Rep.  452.     See  fosi,  note  426. 

In  Kentucky,  the  Court  of  Appeals,  proceeding  upon  the  ground  that  the  subscribing  witnesses 
are  agreed  upon  by  the  parties  as  the  first  to  be  called  in  order  to  prove  the  fact  of  execution, 
have  held,  that  a  person  who  executed  an  attested  note  under  seal,  as  attorney  for  another,  was 
not  competent  to  prove  its  execution,  unless  the  absence  of  the  subscribing  witness  was  first  ex- 
cused. M'Murtry  v.  Frank,  4  Monroe,  39,  40.  See  also  Barry  v.  Wilbourne,  2  Bail.  Rep.  91 ; 
Barton  v.  Keith,  2  Hill's  Rep.  537.  In  Jackson  ex  dem.  ElUce  v.  Britton  (4  Wend.  Rep.  507), 
it  is  said  in  the  marginal  note,  that  one  of  two  attorneys  executing  an  attested  deed,  may  prove 
its  execution  by  himself,  but  not  by  his  co-attorney;  as  to  the  latter,  the  subscribing  witness 
must  be  called.  Such,  indeed,  was  the  decision  at  the  circuit,  as  appeare  from  the  report  at  pp. 
508,  509,  but  the  Supreme  Court  gave  no  opinion  upon  the  point,  deeming  it  unnecessaiy.  Id. 
p.  511.  See  Lessee  of  Peters  v.  Condron,  2  Serg.  &  Rawle,  80.  Even  where  the  instrument  is 
only  signed  by  the  party  who  seeks  to  avail  himself  of  it,  it  seems,  in  general,  necessary  to  call 
the  subscribing  witness.  See  Bradshaw  v.  Bennett,  6  Carr.  k  Payne,  28.  In  WiUoughby  v. 
Carleton  (9  John.  Rep.  136),  the  grantee,  in  an  attested  deed  of  lands,  was  offered  to  prove  its 
execution  ;  and  the  court  held  this  testimony  inadmissible,  until  the  absence  of  the  subscribing 
witnesses  was  accounted  for.  See  M'Connell  v.  Brown,  Litt.  Sel.  Cas.  462,  463,  stated  pos(,  note 
428  ;  also  Pickett  v.  Claiborne,  4  Call's  Rep.  99.  But  in  a  prosecution  for  forging  an  instrument, 
«.  g.  a  note  purporting  to  bo  .ittested  by  witnesses,  the  prosecutor  may  in  the  fii-st  instance  resort 
to  the  testimony  of  the  apparent  maker,  without  oalliug  upon  the  attesting  witncs,ses.  Simmons 
V.  The  State,  7  Hamm.  Rep.  116. 

The  rule  calls  for  such  witnesses  as  attested  the  execution  relied  on.  Otliers,  who  subscribed 
afterward,  though  present  at  the  execution,  cannot  prove  it,  unless  the  absence  of  those  who 
subscribed  at  the  time  is  duly  excused.  Hence,  where  S.,  whose  name  appeared  upon  the  in- 
strument as  one  among  several  subscribing  witnesses,  testified  that  he  saw  the  party  6.xeoute  it, 
and  saw  the  other  witnesses  subscribe ;  that  tlie  instrument  had  ever  since  been  in  his  posses- 
sion ;  that  he  did  not  subscribe  his  name  as  a  witness  to  the  execution,  at  the  time,  but  had  done 
80  since  the  beginning  of  the  trial;  held,  that  he  oould  not  prove  the  execution,  until  the  non- 
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times.(l)  It  probably  originated  in  the  instance  of  deeds  executed  between 
parties,  on  tlie  gronnd  that  the  parties  must  be  considered  as  having  mutu- 
ally agreed  to  rest  the  proof  of  the  instrument  upon  such  testimony,  as 
being  that  of  a  person  having  peculiar  knowledge  of  all  the  circumstances 
attending  the  execution,  and  which  possibly  might  not  be  so  well  known 
to  the  parties  themselves,  or,  at  least,  to  all  of  them.  But  as  has  been  ob- 
served by  Lord  Ellenborough,  C.  J.  :(2)  "It  does  not  follow,  that  because 
the  subscribing  witnesses  are  the  plighted  witnesses  to  prove  the  execution, 
they  must  be  the  best  witnesses,  for  others  may  know  more  of  the  trans- 
action than  they ;  but  inasmuch  as  they  are  the  plighted  witnesses,  the 
knowledge  they  have  upon  the  subject  is  essential."  The  legislature  has 
required  that  various  instruments  should  be  attested  and  proved  by  sub- 
scribing witnesses,  in  certain  cases  where  it  has  been  deemed  expedient, 
on  public  grounds,  to  facilitate  inquiry  into  the  circumstances  under  which 
they  have  been  executed. (3)  And  the  like  caution  has  been  adopted  by 
individuals  in  conferring  upon  other  persons  a  power  of  disposition  over 
their  property.(4) 


production  of  the  other  subscribing  witnesses  was  accounted  for.  Henry  v.  Bishop,  2  Wen.  515. 
See  Homer  v.  Wallis,  1 1  Mass.  Rep.  309.  If  a  person  acknowledges  the  execution  of  an  instru- 
ment (e.  g.  a  deed)  to  a  witness,  who  thereupon  with  hia  assent  attests  it,  no  matter,  it  seems, 
how  long  after  the  execution,  such  witness  is  within  the  general  rule,  and  must  be  called, 
provided  that  is  the  execution  sought  to  be  established.  The  witness  in  such  case  is  fully  com- 
petent, though  he  did  not  see  tlve  party  sign,  &c.  Munns  v.  Dupont,  3  Wash.  C.  C.  Kep  32,  42  ; 
Kingwood  v.  Bethlehem,  1  Green's  Eep.  228 ;  Jackson  ex  dem.  Parker  v.  Phillips,  9  Cowen's 
Eep.  94,  113.  But  the  rule  does  not  call  for  persons  whose  names  have  been  put  to  the  instru- 
ment witliout  the  assent  of  either  the  witness  himself,  or  the  parties.  Nor  for  such  as  could  not 
he  examined  if  called  on.     See  post  of  the  text,  and  notes. 

One  of  the  subscribing  witnesses  is  sufficient  to  prove  the  instrument,  though  there  are  several. 
Jackson,  ex  dem.  Edson  v.  Gager,  5  Cowen's  Rep.  385 ;  Pitzhugh  v.  Croghan,  2  J.  J.  Marsh. 
Eep.  434;  Russell  v.  Coffin,  8  Pick.  143,  149,  150. 

(The  Common  Law  Procedure  Act,  of  1854  (17  &  18  Vict.  c.  125,  §  26),  provides  that  "it  shall 
not  be  necessary  to  prove,  by  the  attesting  witness,  any  instrument  to  the  validity  of  which 
attestation  is  not  requisite ;  and  such  instrument  may  be  proved  by  admission  or  otherwise,  aa 
if  there  had  been  no  attesting  witness  thereto.") 

(1)  The  ancient  process  of  bringing  the  subscribing  witnesses  into  court,  is  stated  in  Portescue 
de  Laud.  Leg.  Ang.  c.  32.  See  also  Jenk.  Cent.  p.  47,  ca.  89.  In  R.  V.  Harringvvorth  (4  M.  & 
S.  352),  (where  the  rule  was  held  to  apply  to  settlement  cases,  Lord  Ellenborough,  0.  J.,  said, 
that  the  rule  was  as  "  fixed,  formal  and  universal  as  any  that  can  be  stated  in  a  court  of  justice." 

(2)  In  E.  V.  Harringworth,  4  M.  &  S.  354.  See  also  by  Le  Blanc,  J,,  in  Call  v.  Dunning,  4 
East  54;  and  by  Lord  Abinger,  C.  B.,  in  Cussons  v.  Skinner,  11  M.  &  W.  168. 

(3)  See  1  &  2  Vict.  c.  110,  §  9,  as  to  the  attestation  of  warrants  of  attorney;  and  Price  v.  Car- 
ter, 7  Q.  B.  888. 

(4>  Note  425. — The  following  extract  from  an  opinion  delivered  by  Haywood,  J.,  in  which  he 
explains  the  requisites  of  a  deed,  possesses  sufficient  merit  to  justify  its  insertion,  and  is  well 
wortli  the  attention  of  the  student.  The  question  in  the  case  was,  principally,  whether  an  attest- 
ing witness  was  necessary ;  but  the  learned  judge  took  a  wide  range,  considering,  1st,  the  origin 
of  reducing  contracts  to  writing,  2d,  the  origin  of  sealing,  with  the  uses  that  have  been  made  of 
it  at  different  periods,  and  3d,  the  origin  of  delivery. 

"I.  All  writers  agree  that  the  northern  nations  of  Europe,  who  spread  themselves  over  the 
southern  and  western  parts  of  it,  were  an  illiterate  people,  who  despised  all  arts  but  those  of 
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■war.     The  Saxons  who  founded  the  heptarchy  in  England,  and  afterwards  the  English  monarchy, 
were  part  of  those  people — ^they  had,  in  general,  no  knowledge  of  letters — ^theirlaws  and  customs, 
their  legal  ceremonies,  were  preserved  and  transmitted  to  others  and  to  posterity  by  tradition 
only.    To  keep  up  a  military  spirit,  and  to  have  a  band  of  warriors  always  ready  at  command,  it 
was  the  universal  practice  of  the  conquering  leaders  of  these  nations  to  divide  the  conquered 
country  into  allotments,  which  were  parceled  out  to  their  followers :  first,  at  the  will  of  the  lord 
or  leader ;  next,  for  the  better  encouragement  of  agriculture,  for  life ;   and  last  of  all,  forever  or 
in  fee.    About  the  time  when  it  began  to  be  usual  to  make  these  grants  for  life,,  the  Christian 
religion,  under  the  auspices  of  the  Papal  see,  was  propagated  in  England  by  St.  Augustine  and 
others,  and  was  soon  adopted  and  received  aa  the  national  rehgion.  Its  priests  were  men  of  some 
learning — they  here,  as  in  all  other  places  where  they  have  been  received,  began  to  grasp  at  temporal 
advantages — they  inculcated  upon  the  minds  of  the  people,  that  it  was  an  act  of  the  most  merit- 
orious piety  to  provide  for  the  maintenance  of  the  ministers  of  God.     This  doctrine  had  its  effect, 
and  donations  of  allotments  of  land  began  to  be  made  to  the  church,  also  for  life ;  but  this  life 
was  supposed  to  be  perpetual,  as  the  church  never  died.    The  donations  of  these  allotmeuts,  for 
want  of  a  better  method  of  perpetuating  the  transactions  among  the  laity,  who  knew  nothing  of 
letters,  had  always  been  made  by  livery  of  seizin,  done  in  the  most  solemn  form,  to  impress  it  on 
the  mind,  before  a  number  of  the  co-vassels  or  tenants  of  the  lord;  who  in  case  of  a  dispute,  were 
assembled  in  the  lord's  court,  and  determined,  chiefly  by  the  remembrance  which  these  impres- 
sions had  made,  between  the  parties.    The  presumption  was,  that  if  some  who  were  present, 
from  length  of  time,  had  forgotten  some  of  the  circumstances  or  conditions  annexed  to  the  dona- 
tion, others  of  them  might  remember  them,  and  so,  by  the  united  remembrance  of  all  together,  might 
in  the  end,  ascertain  the  true  state  of  facts.    This,  by  the  way,  I  suspect  was  the  origin  of  juries 
and  of  the  unanimity  required  in  their  decision.  Bach  juror  contributed  the  circumstances  lodged 
in  his  mind  to  the  general  stock  of  information  which  formed  the  verdict;  and,  by  conference  vrith 
his  fellows  brought  to  their  recolleotion  the  circumstances  which  he  remembered,  and  the  others, 
or  some  of  them,  had  forgotten,  until  at  length  the  whole  transaction  was  renovated  in  the  minds 
of  all.     This  mode  of  conveyance  answered  the  purpose  sufficiently,  when  donations  were  for  the 
life  of  an  individual  only ;  for  it  would  seldom  happen  that  he  would  survive  all  the  other  pares 
of  the  lord's  court,  who  were  present  at  the   investiture.    But  when  donations  were  made  for 
life  to  a  churchman,  for  the  benefit  of  his  church,  and  it  was  a  received  maxim  that  the  church 
never  died,  this  method  no  longer  answered  the  purpose  as  to  them;  for  the  donation  might  have 
continuance,  and  the  condition  upon  which  it  was  made,  might  come  in  question,  after  every  one 
of  the  pares  present  at  the  investiture  were  no  more,  and  then  the  allotment  might  be  liable  to 
be  resumed  by  the  lord ;  all  lands  included  in  his  territory  or  manor,  not  granted  to  one  of  his 
vassals,  belongmg  to  him ;  and,  after  the  death  of  aU  the  pares,  no  evidence  remained  of  the 
investiture,  much  less  of  the  conditions  annexed  thereto.     It  became  necessary,  therefore,  when 
the  church  was  concerned,  to  have  some  other  mode  of  perpetuating  the  transaction  than  mere 
livery  of  seizin;  and  the  clergy  being  the  learned  part  of  the  community,  devised  the  mode  of 
reducing  the  terms  of  the  donation  to  writing.     Sullivan,  82.    And  when  the  lord,  on  account  of 
sickness,  the  distance  of  the  land  from  his  place  of  residence,  his  being  employed  in  some  other 
business,  or  some  other .  cause,  could  not  go  upon  the  land  to  make  livery,  then  the  writiag 
containing  the  terms  of  the  donation  was  solemnly  delivered,  before  the  peers  of  the  court  also, 
in  lieu  of  the  land;  to  the  end  that,  being  delivered  before  them  in  so  solemn  a  form,  they 
might  be  witnesses  of  the  investiture  of  the  laud  mentioned  therein,  and  might  be  able  upon 
trial  to  ascertain  the  identity  of  the  paper  delivered,  should  the  dispute  happen  in  their  time. 
This  was  not  indeed  a  complete  investiture  of  itself;  it  was  termed  the  improper  investiturei 
and  bound  the  lord  to  make  a  more  formal  livery  of  seizin  of  the  land  contained  in  the  deed 
at  a  future  day,  and  was  a  aufadent  security  to  tho  donee  in  the  iaimm.    Experience  evinced 
the  safety  and  certainty  there  was  in  reducing  these  landed  contracts  into  writing  in  the  case 
of  churchmen,  and  the  laity,  wishing  to  be  as  secure  as  possible  iu  their  possessions,  adopted 
by  degrees  the  same  method;  which  afterwards,  when  these  allotments  were  extended  to  the 
heirs  of  the  possessor,  became  equally  necessary  for  the  laity  as  the  clergy,   and  from  that 
time,  deeds  of  feoffment,  to  accompany  the  Uvery  of  seizin,  became  generally  used,  tliough 
the  livery  of  seizin  was  good  without  them,  and  these  contracts  in  writing,  being  found  so 


CH.  VII.]  Origin  and  Use  of  the  Seal.  463 

advantageous  in  perpetuating  the  tenna  and  conditions  of  landed  donation,  were,  by  degrees, 
converted  to  the  purpose  of  perpetuating  other  contracts,  that  concerned  only  personal  estate, 
which  formerly,  amongst  the  unlettered  Saxons,  were  completed  by  shaking  of  hands  only.  2 
Black.  Com.  448. 

"  II.  The  preserving  the  remembrance  of  a  landed  contract,  having  thus  become  general  in 
the  times  of  the  Saxon  goverment  in  England,  and  the  general  illiterature  of  the  laity  of  all 
ranks  prevailing  universally,  it  was  customary  for  them  to  put  some  mark,  usually  the  sign  of  the 
cross,  to  identify,  as  well  as  they  could,  the  writing  they  had  agreed  to ;  and  this  was  done  corcmi 
pasrihus,  who,  upon  the  trial,  might  remember  it,  or  be  able  to  distinguish  it  from  some  circumstance 
attending  the  making  the  deed  or  the  mark  itself.    But  upon  the  Norman  conquest,  it  became 
the  policy  of  the  conqueror  and  his  sons  to  abolish  the  Saxon  customs,  and  for  this  purpose  to 
draw  aa  many  causes  as  possible  to  be  determined  in  the  cwia  regis,  where  the  judges  were 
Normans  (Sulliv.  339,  343,  369,  374),  where  the  pares  of  the  neighborhood  were  frequently  not 
called  upon  to  decide  between  the  litigants,  as  they  uniformly  were  in,  the  courts  of  Saxon  insti- 
tution, the  County  Court,  Hundred  Court,  &c.    About  this  period  the  bishop  was  separated  from 
the  sheriff  in  his  County  Court ;  and  it  was  established  as  a  rule,  that  the  County  Court  had  not 
cognizance  of  any  demand  of  more  than  forty  shillings  value  ;  the  consequence  of  which  must  have 
been,  that  aU  cases  were  carried  into  curia  regis ;  and  it  must  frequently  have  happened  also, 
that  the  marks  affixed  to  the  deeds,  for  want  of  the  pares,  were  incapable  of  any  distinction, 
and  of  course  any  proof  of  the  identity  of  the  instrument.    This  produced  an  inconvenience. 
The  greatest  men  among  the  laity  could  not  write  their  names,  so  as  to  give  a  proof  of  identity 
that  way,  and  being  under  the  necessity  of  providing  some  more  certain  criterion  of  identity^ 
than  that  of  the  sign  of  the  cross,  they  introduced  for  the  first  time  into  England,  the  practice  of 
impressing  their  writings  with  a  seal.    Sulliv.  314 ;  Terms  de  Ley,  verho  Fait ;  Gilb.  Law  of  Evi- 
dence, n,  18,  20,  18.     The  seal  exhibited  the  emblem  which  its  owner  had  affixed  to  his  person, 
when  covered  in  the  field  with  his  coat  of  mail;  and  which,  being  pourtrayed  upon  some  con- 
spicuous part  of  his  dress,  served  to  designate  his  person.    These  symbols  came  to  be  very  much 
in  use  at  the  time  of  the  crusades  to  the  Holy  Land,  in  the  time  of  Bichard  I,  and  after,  and 
were  continued  by  the  knights  and  other  persons,  who  then  used  them  by  way  of  distinction  in 
their  families  after  their  return  home.    The  seal,  therefore,  of  any  distinguished  person,  could 
immediately  be  known  by  inspection  only.  This  method  of  seahng,  however,  was  not  introduced 
all  at  once,  but  by  degrees.    It  was  at  first  only  used  by  such  as  were  entitled  to  those  distin- 
guishing symbols ;  by  the  nobihty  and  gentry  only.    For  Lucie,  chief  justice  of  Henry  II,  repri- 
manded a  common  man,  who  had  made  use  of  a  seal,  saying,  that  belonged  to  the  nobility  only. 
Terms  de  Ley,  iM  supra,  and  several  other  books.    But  it  is  to  be  remarked,  that  about  this 
period,  and  for  some  time  before,  the  common  people  had  but  little  use  for  seals,  as  they  could 
have  but  few  contracts.     The  conquest  had  introduced  the  maxim  of  non-alienation  without  the 
consent  of  the  lord.     A  great  number  of  them  were  viUelns,  who  could  not  acquire  property  at 
all,  but  for  their  masters ;  and  as  to  the  feudal  tenants,  they  were  continually  harassed  by  at- 
tending their  lords  in  war.     Commerce  had  not  yet  began  to  flourish  and  increase  the  personal 
property  of  the  nation.     The  old  law  authors  of  those  times  have  scarcely  a  chapter  upon  per- 
sonal property.     2  Bl.  Com.  385.     And  even  when  the  doctrine  of  non-alienation  began  to  wear 
away  imperceptibly,  the  common  people,  being  not  entitled  to  any  family  distinction,  had  no 
seals,  and  were  obhged  to  contract  as  formerly  was  used  before  the  introduction  of  sealing.    The 
uncertainty  of  such  a  method  begat,  in  combination  with  other  circumstances  pecuhar  to  those 
times,  the  practice  of  conveying  by  fine ;  where  the  whole  transaction,  with  the  precise  terms 
of  the  conveyance,  were  recorded  in  one  of  the  king's  courta,  and  obviated  completely  any 
future  controversy  respecting  the  execution  of  a  deed.    At  length,  however,  the  eyes  of  the 
nation  began  to  be  opened  to  their  true  interest ;  trade  flourished ;  agriculture  was  encouraged ; 
personal  property  increased ;  lands,  or  part  of  them  at  least,  began  to  be  freely  ahenated ;  they 
were  made  liable  to  answer  the  debts  of  the  merchant,  and  as  to  part  of  them,  the  debts  of  any 
other  proprietor.     Contracts,  both  for  real  and  personal  property,  became  frequent  among  all 
ranks  of  men.    The  necessity  of  authenticating  their  written  contracts  became  urgent ;  they  of 
course  used  the  best  mode  then  known.    They  broke  through  the  privileges  of  the  nobility  and 
gentry,  and  made  seals  with  suoh  impressions  as  each  man's  fancy  suggested  to  be  the  properest 
mark  for  distinguishing  his  contracts.    By  the  time  of  Edward  III,  seals  were  in  general  and 
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common  use.  Terms  de  Ley,  mSj  swpra,  Cunningham,  title  Deeds,  who  cites  Perkins,  229,  and 
seqmniia.  And  it  became  a  rule  of  law  that  ai  deed  could  not  be  constituted  without  a  seal ;  and 
the  method  of  signing  with  the  sign  of  the  cross,  or  some  other  mark,  had  gone  into  total  disuse. 
Thus,  it  seems  clear,  that  the  seal  was  originally  introduced  in  the  place  of  signing,  as  an 
evidence  of  the  identity  of  the  writing,  which  contained  the  party's  agreement,  and  afforded  a 
full  proof  thereof  by  the  inspection  of  its  impression  only ;  and  signing  by  the  party  was  held 
unnecessary  and  and  useless.  In  reality  it  could  contribute  but  Uttle  to  the  proof  of  the  writing, 
as  long  as  the  iUiterateness  of  the  people  continued,  which  was  until  some  time  after  the  intro- 
duction of  printing  into  England,  in  the  time  of  Edward  IV,  insomuch  that,  as  late  as  the  time 
of  Henry  VII,  the  being  able  to  read  was  held  to  be  legal  proof  of  a  man  being  a  clergyman,  or 
clerk  in  orders.     4  Bl.  Com.  360. 

"  This  universal  use  of  seals,  however,  produced  its  inconvenience,  when  every  man  who  made 
a  contract  was  obliged  to  use  a  seal  to  authenticate  it.  Many  of  tliose  seals  were  not  known  to 
the  jurors,  and  they  could  not  determine  in  many  instances  on  the  autlienticity  of  the  instrument 
upon  the  inspection  of  the  seal  only.  They  were  under  a  necessity,  therefore,  to  call  upon  those 
who  were  supposed  to  know  the  seal  which  the  party  used,  to  say  whether  that  was  the  impres- 
sion of  his  seal  or  not;  and  upon  this  evidence  tliey  decided,  and  sometimes  upon  the  compari- 
son of  the  seal  with  the  impression  upon  other  instruments  which  were  proved  to  be  sealed  by 
the  party.  But  still,  in  contemplation  of  law,  tijese  seals  were  held  to  contain  an  intrinsic  evi- 
dence in  themselves  of  the  contract  to  which  they  were  affixed ;  and  therefore,  as  well  as  for 
the  purpose  of  being  compared,  the  rule  of  law  was  that  they  should  be  carried  out  by  the  jury. 
Gilb.  Law  Evid.  20.  But  with  respect  to  those  seals  which  still  retained  sufficient  distinction  in 
themselves,  as  the  great  seals  of  the  courts  of  justice,  the  seals  of  corporations,  and  some  others,  no 
proof  as  to  them  was  required  or  perhaps  was  allowed.  They  still  continued  to  answer  the  genuine 
purposes  of  seals  at  their  first  introduction,  and  were  full  evidence  of  themselves.  The  people  began 
at  length  to  forget  the  original  use  of  this  institution,  and  to  seal  with  any  impression  they  could 
get ;  and  the  law,  rather  than  invahdate  the  whole  transaction,  left  it  to  the  jury  to  decide 
whether  that  was  the  seal  of  the  party  or  not.  In  this  country  the  people  have  departed  still 
further  from  the  true  use  of  seals,  by  not  making  any  impression  at  all,  scratching  something 
like  a  seal  upon  the  margin  of  the  paper,  and  making  that  pass  for  a  seal.  To  the  first  of 
these  abuses  the  law  lias  conlbrmed,  and  will  now  deem  the  sealing  to  be  sufficient,  if  found 
by  the  jury  to  be  the  seal  of  the  party.  For  fear  of  destroying  some  contracts  improperly  made 
at  first,  it  has  relaxed  from  strict  propriety,  and  the  practice  of  sealing  with  any  impression  has 
become  general ;  and  is  now  from  necessity,  allowed  to  be  good  in  every  instance.  Cunn.  verho 
Deeds,  cites  Perkins,  129,  134;  Cro.  Car.  149;  Gilb.  Liiw  Evid.  29.  But  still  the  contemplation 
of  law  is  in  conformity  to  the  ancient  use  of  seals.  They  are  deemed  the  signs  of  autlienticity, 
are  supposed  to  have  an  intrinsic  evidence  in  themselves,  and  for  that  reason  are  carried  out  by 
the  jury.  Gilb.  Law  Evid.  11,  20,  cites  Sid.  145  ;  Hard.  118 ;  Plow.  Com.  411.  And  Sir  Edward 
Coke,  speaking  of  deeds  (page  6  b),  says :  '  also  the  deed  may  receive  credit  per  coUationem 
sigillorum,  scripiurai,  (kc.,'  and  Baron  Gilbert,  in  his  note  upon  2  Bac.  Ab.  494,  says,  '  the  seal 
appearing,  it  must  be  presumed  to  be  put  there  by  the  parties  to  the  deed  ;'  and  cites  Leo.  25; 
Owen,  23  ;  and  Bend.  1. 

"In  the  reign  of  Heniy  VII  and  Henry  VIII,  learning  and  tlio  art  of  writing  had  become 
much  more  general  than  in  former  times,  and  by  this  lime  also  seals  had  become  much  less  a 
mark  of  distinction  and  proof  of  the  individual  contract  made  by  the  parties,  than  in  former 
reigns;  but  the  rule  that  the  deed  must  be  authenticated  by  the  party's  seal,  had  passed  into 
settled  law.  In  order,  therefore,  to  give  a  sure  proof  of  the  seal  which  proved  the  writing  that 
contained  the  agreement  of  the  party,  subscribing  his  name  at  the  foot  of  the  instrument,  imme- 
diately after  its  conclusion,  and  prefixed  to  the  seal,  in  llie  same  place  and  in  the  party's  own 
handwriting,  began  to  be  used.  Xoy,  163.  And  although  it  hus  held  in  conformity  to  the  rule 
then  established,  and  which  has  ever  since  continued,  that  such  a  signature  was  not  necessary  to 
the  essence  of  the  deed ;  yet  where  the  jury  could  not  decide  with  rospocC  to  the  deed,  upon  in- 
spection of  the  seal  merely,  nor  be  satisfied  by  a  witness  who  knew  the  impression,  nor  by  a 
comparison  of  the  seal  in  dispute  with  othur  seals  made  use  of  by  the  same  party,  thi'v  were  al- 
lowed to  form  their  judgment  upon  the  handwriting  of  the  party  prefixed  to  the  seal'  and  that 
was  the  acripturm  intended  by  Sir  Edward  Coke,  in  the  passage  above  cited,  where,  speaking  of 
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the  doctrine  of  deeds,  and  of  presumption,  he  says,  '  also  the  deed  may  receive  credit,  per  coUa- 
tionem  sigilkm/m,  scriptv/rce,  &c.,  et  super  Jidem  cariaru/m,  mortuis  iestihus  erit  ad  patria/m,  de  neces- 
sitate, cwrendum.'  Go.  Litt.  6  b.  It  may  be  here  supposed  he  meant  the  handwriting  of  the 
witnesses ;  but  this'ls  not  his  meaning,  for  he  says  expressly,  in  the  very  next  page,  that  the 
clause  of  Mis  testibus  is  not  essential  to  the  deed ;  and  in  page  6  a,  he  says,  '  very  necessary  it 
is,'  by  which  he  means  advisable  or  prudent,  '  that  witnesses  should  be  underwritten  or  in- 
dorsed for  the  better  strengthening  of  deeds'  (not  that  it  is  absolutely  necessary  to  make  them 
vahd),  'and  their  names,  if  they  can  write,  written  with  their  own  hands,'  not  that  they  must 
necessarily  be  subscribed  with  their  own  hands.  Even  at  this  day,  there  were  many  witnesses 
who  could  not  write  their  own  names,  and  their  names  were  to  be  indorsed ;  and  when  these 
witnesses,  namely,  witnesses  who  had  not  subscribed  their  names  in  their  own  handwriting, 
could  not  be  found  or  were  dead,  then  the  deed  was  to  receive  credit  per  coUationem  sigillcrum  et 
scripturoe,  coupled  together.  This  proves  the  position,  that  the  signature  of  the  party  was  used 
as  a  proof  of  the  seal.  If  it  was  not  evidence  of  the  seal,  then  it  was  in  vain  to  prove  the  hand- 
writing at  all ;  for  that  of  itself  was  totally  unessential  to  the  deed,  and  made  no  part  of  its 
essence,  as  the  same  author  had  said  in  the  page  last  preceding,  and  as  is  held  to  be  law  at  this 
day.  Salk.  462,  pL  2.  And,  that  the  proof  of  the  signature  of  the  party,  when  admitted,  is  used 
as  a  proof  of  the  sea],  is  avowed  in  terms  almost  unequivocal,  by  Baron  Gilbert,  in  his  Law  of  Evi- 
dence, 99, 103,  where  he  says :  '  For  though  the  deed  be  produced  under  hand  and  seal,  and  the 
hand  of  the  party  that  executes  the  deed  be  proved,  yet  this  is  not  full  proof  of  the  deed,  for  the 
delivery  is  necessary  to  the  essence.'  Does  not  this  manifestly  imply,  that  the  proof  of  the  hand- 
writing, proves  everything  which  is  of  the  essence  of  the  deed,  but  deUvery  only ;  and  of  course 
that  it  proves  the  seal  ?  With  respect  to  an  attested  sealed  instrument,  it  is  the  common  practice 
in  the  Enghsh  courts,  where  the  witnesses  are  not  to  be  found,  to  prove  both  the  handwriting  of 
the  witnesses  and  of  the  party.  Bl.  Rep.  532,  Forbes,  Bx'rs  &c.  v.  "Wale,  such  proof  admitted, 
before  Lord  Mansfield,  to  be  given;  2  Brown's  Oh.  Rep.  536,  538,  the  same  proof  admitted  before 
the  Lord  Chancellor,  and  stated  by  the  counsel  opposed  to  the  fact  it  meant  to  estabUsh,  to  be 
evidence  in  the  common  form.  The  s^me  proof  must  also  have  been  admitted  in  the  case  of 
Gould  and  Jones  (reported  in  Bl.  Rep.  384),  as  may  be  seen  by  having  recourse  to  the  case  itself; 
and  the  same  kind  of  proof  was  clearly  admitted  in  the  case  of  Ooghlan  and  Williamson,  reported 
in  1  Doug.  93.  But  why  in  all  those  cases  is  the  proof  of  the  party's  signature  held  necessary, 
if  proof  of  the  witnesses'  handwriting  proves  both  sealing  and  delivery,  and  not  the  delivery 
only  ?  From  the  reason  of  the  thing  itself,  and  more  especially  from  the  great  weight  of  these 
combined  authorities,  it  seems  to  be  a  conclusion  fairly  warranted,  that  at  this  day,  whatever  it 
might  have  been  formerly,  the  seal  is  in  some  instances  proved  by  the  signature  of  the  party. 
This  holds  in  ah  those  instances  where  the  signature  of  the  party  is  admitted  to  be  proved ;  and 
that  the  seal  always  since  its  first  introduction,  has  been  used  as  an  evidence  of  the  writing  in 
which  the  party  has  deposited  his  agreement. 

"III.  With  respect  to  the  deUvery,  I  have  no  more  to  add  to  what  has  been  already  said  rela- 
tive to  its  coming  into  use  instead  of  the  livery  of  seizin,  and  being,  like  that,  made  in  solemn 
form  cora/m  paribus,  to  the  end  it  might  make  the  deeper  impression  in  their  minds,  than  that  this 
solenm  dehvery  of  the  deed  coram  paribus  being  found  to  be  well  calculated  to  make  the  desired 
impression  in  the  case  of  landed  contracts ;  and  also,  from  the  same  solemnity,  to  excite  in  the 
party  a  reflection  upon  the  subject  he  was  engaged  in,  it  was  continued  in  other  contracts ;  and, 
like  the  seal  was  considered  an  essential  ingredient  to  the  constitution  of  the  deed.  Here  it  may 
not  be  improper  to  remark  upon  the  excellence  of  this  institution  when  once  established,  though 
introduced  gradually  and  for  other  purposes,  in  preventing  all  manner  of  surprise  upon  the  party. 
It  was  first  to  be  written ;  this  necessarily  employed  some  time ;  he  had  the  interval  for  reflec- 
tion; it  was  to  be  read  over  to  him  if  he  requested  it;  then  the  wax  was  to  be  prepared  and 
melted ;  next  a  seal  to  be  procured ;  then  an  impression  to  be  made ;  thus  gradually  approaching 
to  the  final  act,  stiU  giving  time  for  reflection,  and  exciting  by  each  new  act  still  greater  apprehen- 
sions: and  last  of  all,  lest  the  former  precautions  might  not  be  sufficient  to  put  him  upon  reflec- 
tion, he  was  called  to  go  before  the  pares  of  the  neighborhood,  and  make  a  solemn  delivery  of 
the  instrument.  After  all  these  ceremonies  were  comphed  with,  it  was  scarcely  possible  to 
beheve  that  the  party  was  circumvented  by  fraud,  or  surprised  into  what  he  had  done.    After 
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file  pa/res  were  disused,  and  the  authority  of  the  county  and  hundred  courts  dimmished,  I  appre- 
hend a  delivery  before  the  pa/res  went  out  of  use,  but  that  a  delivery  of  the  contract  was  still 
used  as  a  sign  of  the  party's  assent  to  the  contract  contained  in  the  deed,  and  has  ever  since  been 
deemed  necessary  to  give  it  its  final  validity. 

"  Such  seems  to  be  the  origin  and  progress  of  the  several  circumstances  of  writing,  sealing  and 
delivery  of  deeds,  which  came  into  use,  not  all  at  once,  but  at  different  periods  of  time;  and  were 
used  for  perpetuating,  authenticating  and  proving  the  complete  and  final  assent  of  the  party  to 
his  contract.  Any  other  concomitant  circumstances,  besides  those,  though  they  have  been  some- 
times used,  and  said  to  be  incident  to  deeds,  as  signing  by  the  party,  subscription  by  witnesses, 
and  many  others,  as  may  be  seen  in  Co.  Litt.  7  a,  yet  they  have  never  at  any  period  of  time, 
been  held  material  to  the  essence  of  the  deed,  unless,  perhaps,  in  some  instances,  where  such 
circumstances  have  been  required  by  statute :  and  that  these  are  the  only  necessary  circumstances 
is  proved  by  all  law  writers  both  ancient  and  modem.  Co.  Litt.  1  a,  says:  '  I  have  termed  the 
said  parts  of  the  deed  formal  or  orderly  parts,  for  that  they  be  not  of  the  essence  of  a  deed  of 
feoffment.  For  if  such  a  deed  be  without  premises  yiahmdvm,  Unendvm  reddendum,  the  clause  of 
warranty,  the  clause  of  in  cujus  rei  iestimonivm,  the  date  and  the  clause  of  hiis  tesiibws;  yet  the 
deed  is  good ;  for  if  a  man  by  deed  gives  lands  to  another  and  his  heirs,  without  more  saying, 
this  is  good,  if  he  put  his  seal,  dehver  it,  and  make  livery  accordingly.'  "Wood,  in  his  Institutes, 
adds,  '  where  livery  of  seizin  is  necessary,'  importing,  as  Lord  Coke  clearly  did  also,  that  if  it 
were  not  a  deed  of  feoffment,  but  a  deed  of  some  other  kind,  then  putting  the  seal  and  delivering 
the  writing,  would  make  it  a  good  deed.  The  same  definition  is  given,  and  the  same  circum- 
stances only  mentioned  as  necessary,  in  2  Rep.  4,  5 ;  10  Rep.  92  ;  3  Bac.  Ab.  393 ;  Ab.  493, 
who  cites  2  Roll's  Ab.  21 ;  1  Nels.  Ab.  623  ;  Terms  de  Ley,  verbo  Fait ;  Co.  Litt.  171b;  Gil. 
Law  Evid.  78  ;  Shepperd's  Touchstone  of  common  a-ssuranoes,  and  many  others. 

"After  the  production  of  this  concurrent  testimony  of  so  many  authors,  it  seems  scarcely  neces- 
sary to  say  that  the  subscription  of  witnesses  in  their  own  handwriting  to  a  deed,  was  never  held 
necessary  to  its  constitution.    The  reasons  already  assigned  for  the  first  introduction  of  seals,  and 
their  continuance  for  a  long  time  afterwards,  namely,  the  iUiterature  of  the  laity,  proves  also  that 
■  the  subscription  of  witnesses  was  not  used  during  that  long  period,  which  commenced  soon  after 
the  conquest  and  continued  to  the  time  of  Henry  VII  and  Henry  VIII.    Even  the  Magna  Charta 
of  King  John,  given  at  Runningmead  in  the  year  1215,  mentions  the  archbishops,  bishops,  barons, 
&c.,  not  particularly  naming  them  ;  aad  in  the  end  is  attested  in  this  manner  testibutes  supra  dictia 
et  mvUis  aliis ;  and  lest  anything  should  be  added  or  subtracted  from  the  form  of  the  writing,  he 
thereto  put  his  seal.   Bl.  Law  Tracts,  35,  36.     In  1216  the  first  charter  of  Henry  III  is  attested 
thus,  testibus  omnibus  prenominaiis,  et  muliis  aliis.     I  infer  Irom  this,  that  in  a  matter  of  so  much 
moment,  they  certainly  used  the  best  method  of  attestation  then  known  or  used,  and  as  they  did 
not  subscribe  their  names,  it  is  an  evidence  that  the  subscription  of  witnesses  in  their  own  hand- 
writing was  not  then  practiced.    The  attestation  of  private  deeds  was  in  the  same  manner — the 
names  of  the  witnesses  were  underwritten  or  indorsed,  and  this  was  used  only  as  a  memorandum 
to  show  who  of  the  pares  were  present,  to  the  end  they  might  be  called  upon  and  associated  to 
the  jury,  upon  the  trial  of  the  issue,  when  the  deed  was  denied.     Vide  Co.  Litt.  6  a  &  b,  and 
sometimes  it  was  said,  teste  comiiatu,  hundiedo,  &o.     2  Bl.  Com.  307.     I  apprehend  the  practice  of 
subscribing  by  the  witnesses  came  into  use  at  the  same  time  with  the  subscribmg  by  the 
party  ;  at  a  time  when  the  law  respecting  deeds  was  already  firmly  estabhshed,  and  when  both 
these  circumstances  were  held  unessential,  though  perhaps  both  of  them  at  the  time  might  be 
useful ;  the  signature  of  the  party  to  prove  his  seal,  and  that  of  the  witnesses,  when  they  could 
not  be  found,  to  prove  the  delivery  of  the  deed.     For  when  it  was  proven  by  his  own  signature 
to  be  the  seal  of  the  party,  there  arose  a  very  strong  presumption  from  the  proof  of  the  hand- 
writing of  the  witnesses,  that  they  had  been  present  at  the  delivery.     But  this  kind  of  proof  was 
only  resorted  to  when  positive  testimony  could  not  be  procured,  and  was  not  in  the  party's  power 
to  produce. 

"  To  proceed  a  little  further,  the  statutes  of  2  Edw.  II,  and  9  Edw.  Ill,  speaking  of  the  trial 
upon  the  issue  non  est  factum,  say :  'The  witnesses  shall  be  summoned  where  there  are  witnesses 
named  in  the  deed,  but  if  they  do  not  appear  at  the  day  appointed,  ihe  trial  shall  proceed  not- 
withstanding their  absence.'  Hence  the  conclusion  follows,  that  in  those  days  there  were  some 
deeds  without  witnesses  named  in  the  deed,  and  as  to  them  there  was  no  delay  of  trial.    Sec- 
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Extent  of  rule. 

Though  the  reason  is  not  always  apparent,  the  rule  is  understood  to 
apply  generally  to  all  written  instruments  which  are  attested  by  a  sub- 
scribing witness.  Thus,  attested  notices  to  quit,(l)  attested  warrants  to 
distrain,  (2)  attested  bills  of  exchange  or  promissory  notes, (3 j  are  to  be 


ondly,  that  there  were  other  deeds  wherein  witnesses  were  named,  and  that  as  to  them,  the  trial 
could  not  be  in  their  absence,  for  they  were  to  be  summoned  and  to  malce  part  of  the  jury. 
Thirdly,  this  statute  directs  that  they  shall  be  summoned  as  usual,  but  in  case  of  their  non-ap- 
pearance the  trial  shall  nevertheless  go  on  by  the  jury  that  are  present.  Fourthly,  that  there 
was  some  other  method  then  used  of  proving  a  deed,  than  by  the  witnesses  named  in  the  deed, 
or  else  this  statute  operated  injustice  by  ordering  the  trial  to  proceed  upon  the  first  default,  of  the 
witnesses  (who  perhaps  might  be  convened  at  another  day),  and  by  so  doing  rendered  the  deed 
invalid  and  void ;  and  this  it  is  unfair  to  presume.  That  it  could  be  proved  by  other  means,  is 
held  by  Lord  Coke,  121  b,  where  he  assigns  reasons  why  the  law  requires  the  profert  of  a  deed 
in  pleading  to  the  court,  to  wit:  that  it  may  be  proved  by  the  witnesses,  or  other  proof,  if 
denied.  This  opinion  is  strongly  confirmed  by  some  modern  decisions,  where  the  rule  of  law  is 
held  to  be,  that  a  witness  shall  not  be  permitted  to  deny  his  own  attestation.  The  true  meaning 
of  which  rule  is,  that  if  he  does  den/ it  upon  the  trial,  the  deed  may  be  proved  by  others  who 
were  not  attesting  witnesses,  and  whose  names  were  neither  subscribed  nor  indorsed.  Doug. 
216 ;  4  Burr.  2225.  This  proves  beyond  all  possibility  of  doubt,  that  the  attestation  of  witnesses 
is  not  necessary :  for  if  the  delivery  may  be  proved  by  persons  who  did  not  attest,  in  case  of  an 
attested  deed,  can  there  be  any  solid  reason  assigned  why  they  may  not  prove  the  delivery  in 
case  of  an  unattested  deed,  where  there  are  no  witnesses  to  deny  their  attestation,  and  by  that 
means  bring  a  suspicion  on  the  instrument?  Upon  this  point  I  think  it  may  be  affirmed  in  per- 
fect consonance  with  the  rules  of  law,  that  at  this  day  the  attestation  of  witnesses,  either  by  in- 
dorsing or  underwriting  their  names  in  the  handwriting  of  the  drawer  of  the  deed,  or  by  a 
subscription  of  their  names  in  their  own  handwriting,  is  in  no  wise  essential  to  the  validity  of  the 
deed :  and  from  all  those  premises  we  may  also  infer  some  other  conclusions. 

"  If  writing,  sealing  and  delivery,  be  the  only  essential  parts  of  a  deed,  and  the  law  deems  it 
valid  without  the  further  ceremony  of  a  subscription  by  witnesses,  then  there  must  b6  some 
other  competent  means  of  proving  the  deed  otherwise  than  by  subscribing  witnesses.  It  would 
be  absurd  to  attribute  validity  to  an  instrument  that  had  these  essential  parts,  and  yet  say  it 
should  not  be  read  to  benefit  the  party  producing  it,  unless  proved  by  subscribing  or  indorsed 
witnesses."     Ingram  v.  Hall,  1  Hayw.  Rep.  193,  194  et  seq. 

In  several  of  the  states,  there  are  statutes  prescribing  the  requisites  of  certain  deeds.  In  these 
cases  the  instrument  must  conform  to  the  statute,  whatever  that  may  be.  Thus,  in  Ohio,  a 
statute  requires  that  a  deed  for  the  conveyance  of  lands  shall  be  signed  and  sealed  by  the  grantor, 
in  the  presence  of  two  witnesses,  who  shall  subscribe  the  said  deed,  attesting  the  acknowledg- 
ment of  the  signing  and  sealing  thereof,  &c  ;  and  held,  that  a  deed  attested  by  one  witness  only, 
does  not  convey  the  title.  Courcier  v.  Graham,  1  Hamm.  Rep.  350.  See  as  to  the  statute  in 
New  Hampshire,  French  v.  French,  3  New  Hamp.  Rep.  234;  Smith  v.  Chamberlain,  2  Id.  440  ; 
and  in  respect  to  the  statutes  in  several  other  states,  see  Kent's  Comm.  451 — 459. 

In  New  York,  it  is  required  that  every  grant  in  fee  or  of  a  freehold  estate,  shall  be  subscribed 
and  sealed  by  the  person  from  whom  the  estate  or  interest  conveyed  is  intended  to  pass,  or  his 
lawful  agent ;  and  if  not  duly  acknowledged,  previous  to  its  delivery,  according  to  the  provi- 
sions of  2  Revised  Statutes,  746,  ei  seq.,  its  execution  and  delivery  shall  be  attested  by  at  least 
one  witness ;  or,  if  not  so  attested,  it  shall  not  take  effect  as  against  a  purchaser  or  incumbrancer 
until  so  acknowledged.     2  R.  S.  738,  §  137. 

(1)  Doe  d.  Sykes  v.  Durnford,  2  M.  &  S.  62. 

(2)  Higgs  V.  Dixon,  2  Stark.  R.  180. 

(3)  Currie  v.  Brown,  3  Camp.  283  ;  Richards  v.  Frahlcum,  9  C.  &  P.  221.  And  see  Bemey  \. 
Read,  7  Q.  B.  7  9,  as  to  calling  the  attesting  witness  to  a  submission  to  arbitration. 

In  New  York,  the  admission  of  the  maker  may  be  proved  without  calling  the  attesting  wit- 
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proyed  by  the  subscribing  -witness.  And  in  the  case  of  a  notice  to  quit, 
the  circumstance  that  the  party  upon  -whom  the  notice  was  served,  read 
the  notice,  and  made  no  objection  to  it,  does  not  vary  the  rule.(l)  "Where 
a  written  demand  of  goods,  signed  by  the  plaintiff  and  attested  by  a  sub- 
scribing witness,  had  been  delivered  to  the  defendants ;  it  was  ruled, (2) 
that  the  subscribing  witness  must  be  called  ;  but  Parke,  B.,  allowed  the 
paper  to  be  read  as  a  paper  delivered  to  the  defendants,  but  not  as  sent  by 
the  plaintiff;  adding,  that  if  it  could  be  shown  that  the  defendants  had 
said  they  would  not  deliver  to  the  plaintiff  the  goods  mentioned  in  that 
paper,  it  might  be  important." 

Rule  not  dispensed  with  by  admission. 

This  rule  is  so  strictly  observed,  that  an  acknowledgment  of  a  party  to 
a  deed,  admitting  that  he  had  executed  it,  (3)  even  though  made  in  open 
court,(4)  or  even  though  made  on  oath  in  answer  to  a  bill  filed  against  him 
for  a  discovery,  (5)  will  not  dispense  with  the  testimony  of  the  subscribing 


ness.  2  John.  R.  451 ;  16  Id.  201 ;  4  Denio,  131 ;  5  Id.  51 ;  Edwards  on  Bills  and  Notes,  175, 
I'/e,  101.  In  other  cases,  the  subscribing  witness  must  be  called.  King  v.  Smith,  21  Barb.  168 ; 
Edwards  v.  Perry,  Id.  600. 

(1)  Doe  d.  Sykes  v.  Durnford,  ut  supra. 

Note  426. — "We  have  seen  how  far  the  general  rule  has  been  relaxed  in  New  York  as  to 
unsealed  instruments  (post,  note  421).  No  distinction  is  made  between  sealed  and  unsealed 
instruments,  in  respect  to  the  necessity  of  accounting  for  the  subscribing  witnesses,  in  South  Caro- 
lina (Townsend  v.  Covington,  3  McCord,  219) ;  nor  in  New  Jersey  (WilUams  v.  Davis,  1  Penn. 
Rep.  Ill) ;  the  latter  was  the  case  of  a  negotiable  promissory  note ;  and  held,  that  the  subscribing 
witnesses  must  be  called  or  accounted  for,  before  resort  to  any  other  evidence.  So  also  in  Ken- 
tucky (see  Roberts  v.  Tennell,  3  Monroe,  241,  250,  stated  in  note  421),  and  in  New  Hampshire 
(Famsworth  v.  Briggs,  6  New  Hamp.  Rep.  561) ;  in  Pennsylvania  (January  v.  Goodman,  1 
Pall.  Rep.  208) ;  and  there,  attested  receipts  for  money  or  property  have  been  adjudged  to 
come  within  the  general  rule.  Heckert  v.  Haine,  6  Binn.  Rep.  16 ;  McMahan  v.  MoGrady,  5 
Serg.  &  Rawle,  314.  So  in  Vermont  (Pearl  v.  Allen,  1  Tyl.  Rep.  4) ;  Alabama  (Bennett  v.  Robin- 
son's Adm'r,  3  Stewart  &  Porter,  227) ;  and  Ohio  (Simmons  v.  The  State,  1  Hamm.  Rep.  116;  Zerby 
T.  Wilson,  3  Id.  42). 

See  per  Kent,  0.  J.,  in  Fox  v.  Reil,  3  Johnson's  Reports,  411 ;  Grady  v.  Sharron,  6  Terger's  Re- 
ports, 320. 

The  admission  of  the  execution  of  the  instrument  on  a  former  trial  will  be  considered  a  con- 
cession for  the  purpose  of  that  trial  merely,  and  therefore  wiU  not  dispense  with  the  necessity  of 
producing  the  subscribing  witness  on  a  subsequent  trial.  This  was  held  in  respect  to  an  attested 
receipt  of  property.     Pearl  v.  Allen,  1  Tyl.  Rep.  4. 

(2)  Briant  v.  Dormer,  2  C.  &  K.  692. 

(3)  Abbot  V.  Plumbe,  1  Doug.  216,  cited  by  Lawrence,  J.,  1  T.  R.  261,  and  2  East,  181.  lord 
Ellenborough,  C.  J.,  in  R.  v.  Harringworth  (4  M.  &  S.  353),  observed,  that  if  over  there  was  a 
case  in  which  the  rule  might  reasonably  have  been  relaxed,  it  was  that  of  Abbot  v.  Plumbe.  See 
5,130  Doe  d.  Hall  v.  Penfold,  8  C.  &  P.  636,  as  to  an  admission  contained  in  a  writing;  Bingloe  v. 
Goodson,  5  N.  C.  738,  as  to  an  admission  of  the  execution  of  a  will  contaiiiud  in  a  lease.  And 
see  further,  Utterton  v.  Robins,  1  A.  &  E.  423  ;  Gillett  v.  Abbott,  1  Id.  183 ;  Pislimongei-s'  Co.  v. 
Robertson,  1  C.  B.  60. 

(4)  By  Lord  Kenyon,  C.  J.,  in  Johnson  v.  Mason,  1  Esp.  89,  citing  the  opinion  of  Lord  Mans- 
field, 0.  J. 

(5)  Call  V.  Dunning,  4  East,  53.    But  see  Bowles  v.  Langworthy,  5  T.  R.  366. 
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witness ;  for  though  the  party  may  acknowledge  the  bond,  yet  he  may  not 
know  every  circumstance  attending  the  execution  ;  "  a  fact  may  be  known 
to  the  subscribing  witness,  not  within  the  knowledge  or  recollection  of  the 
obligor,  and  he  is  entitled  to  avail  himself  of  all  the  knowledge  of  the  sub- 
scribing witness  relative  to  the  transaction."(l)  The  rule  is  precisely  the 
same,  whether  the  acknowledgment  is  offered  as  evidence  against  the  party 
himself  who  made  it,(2)  or  against  a  third  person  ;(3)  or  whether  the  deed 
is  an  existing  instrument  or  canceled,(4)  or  otherwise  destroyed  ;(5)  or 
whether  it  is  the  foundation  of  the  action,  or  comes  in  question  collaterally 
as  part  of  the  evidence  in  the  cause.(6) 


(1)  By  Le  Blanc,  J.,  4  East,  53. 

Note  427. — See  S.  P.,  Hoogland  v.  Sebring,  1  South.  Rep.  105  ;  MoConnell  v.  Brown,  Litt.  Sel. 
Caa.  462,  463;  Kingwood  v.  Bethlehem,  1  Green's  Rep.  226,  227;  Johnston,  Assignee,  &o.,  T. 
Knight,  1  North  Car.  Law  Repos.  93  ;  Johnson  v.  Maaon,  1  Esp.  Rep.  89. 

This  rule  has  been  relaxed  in  New  York  as  to  certain  instruments  not  under  seal.  Thus,  a 
promissory  note  was  allowed  to  be  proved  by  the  acknowledgment- of  the  maker,  against 
whom  it  was  sought  to  be  established,  without  calhng  the  subscribing  witness.  EaU  v. 
Phelps,  2  John.  Rep.  451.  And  Spencer,  J.,  said,  that  the  confession  of  a  party  of  his  having 
given  a  note,  or  other  instrument,  precisely  identified,  is  as  high  proof  as  that  derived  from  a  sub- 
scribing witness ;  and  that  "  the  notion  that  those  who  attest  an  instrument  are  agreed  upon  to 
be  the  only  witnesses  to  prove  it,  is  not  conformable  to  the  truth  of  transactions  of  this  kind, 
and,  to  speak  with  all  possible,  delicacy,  is  an  absurdity.''  Id.  452.  But,  notwithstanding  the 
broad  and  sweeping  dicta  of  this  case,  it  is  questionable  whether  the  rule  established  by  it 
extends  to  other  than  negotiable  paper.  See  per  Kent,  C.  J.,  in  Pox  v.  Reil,  3  John.  Rep.  478, 
479  ;  per  Spencer,  C.  J.,  in  Shaver  v.  Ehle,  16  Id.  202  ;  per  Savage,  C.  J.,  in  Henry  v.  Bishop,  2 
Wend.  576.  At  aU  events,  the  admission  must  be  clear  and  explicit,  referring  to  the  very  instru- 
ment, or  the  subscribing  witness  must  be  called.  Accordingly,  where  a  person  called  on  the 
maker  of  a  note,  payable  to  A.  or  bearer,  and  requested  payment,  but  did  not  show  him  the  note, 
nor  state  to  him  its  amount  or  date,  and  the  maker  acknowledged  he  had  given  A.  a  note,  saying 
he  would  pay  it  at  a  future  day ;  held,  that  this  was  not  sufficient  proof  of  the  note  to  dispense 
with  the  subscribing  witness.  Shaver  v.  Ehle,  16  John.  Rep.  201,  202.  With  respect  to  sealed 
instruments,  the  doctrine  of  the  text  has  been  steadily  adhered  to  in  New  York,  and  an  acknowl- 
edgment of  the  party  of  his  having  executed  such  an  instrument,  will  not  supersede  the  neces- 
sity of  calling  the  subscribing  witness.  Pox  v.  Reil,  3  John.  Rep.  477;  Henry  v.  Bishop,  2 
Wend.  575. 

In  Kentucky,  the  doctrine  in  the  text  has  been  followed  as  to  unsealed  as  well  as  sealed  instru- 
ments ;  and  where  an  attested  promissory  note  was  offered  in  evidence,  which  had  been  admit- 
ted as  genuine  by  the  party,  in  his  answer  to  a  bill  in  chancery,  held,  that  the  subscribing  vrit- 
ness  must  nevertheless  be  called.  Roberts  v.  Tennell,  3  Monroe,  247,  250.  So  in  Ohio.  Zerly  v. 
Wilson,  3  Hamm.  Rep.  42.  Further,  as  to  the  distinction  between  sealed  and  unsealed  instru- 
ments, see  the  cases  in  note  426. 

(The  wisdom  of  the  rule  laid  down  by  Mr.  Justice  Spencer,  and  followed  by  the  courts  of  New 
York,  has  been  recognized  by  the  statute  of  1854  (17  &  18  Vict.  o.  125,  §  26),  cited  above.  But 
the  subscribing  witness  to  a  deed,  or  to  any  paper  for  the  proper  execution  of  which  the  law 
requires  an  attesting  witness,  must  be  called.  See  provisions  of  the  statute  cited,  and  Glasgow 
V.  Ridgley,  11  Mis.  34.) 

(2)  4  East,  53. 

(3)  1  Doug.  216. 

(4)  Breton  v.  Hope,  Peake  N.  P.  C.  30. 

(5)  Gillies  V.  Smither,  2  Stark.  R.  528. 

(6)  Manners  v.  Postan,  4  Esp.  239  ;  R.  v.  Jones,  1  Lea.  Cr.  C.  174. 
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Unless  admission  made  expressly  with  reference  to  trial. 

The  rule  does  not  apply  to  express  agreements  made  with  reference  to 


Note  428. — The  doctrine  of  the  text  is  nndouhtedly  the  result  of  the  hest  considered  cases  on 
this  subject,  though,  as  we  shall  see.  post,  in  the  notes  on  secondary  evidence,  there  are  several 
dicta  which  look  very  much  like  allowing  instruments,  not  the  foundation  of  the  action,  but  com- 
ing in  collaterally,  to  be  proved  by  inferior  evidence. 

The  English  rule  as  laid  down  by  our  author,  was  recognized  and  acted  upon  in  Roberts  v. 
Tennell,  3  Monroe,  247,  250.  See  also,  Jackson  ex  dem.  Bowman  v.  Christman,  4  Wend.  V\1. 
In  Beale's  Ex'rs  v.  The  Commonwealth,  for  the  use  of  Smedley  (11  Serg.  &  Eawle,  305),  an  ac- 
Kcra  was  brought  on  a  recognizance,  against  the  sureties  of  a  coroner,  for  that  the  latter  had 
refused  to  sell  on  a  venditioni  exponas,  after  a  return  of  levy  on  a  fi.  fa.  The  return  to  the  fi.  fa. 
was  signed  by  D.  M.  for  the  coroner,  and  the  plaintiff  sought  to  show  by  the  acts  of  D.  M.,  and 
other  oral  evidence,  that  he  was  a  deputy  of  the  coroner :  but  it  appearing  that  D.  M,  's  appoint" 
ment  was  in  writing,  attested  by  subscribing  witnesses,  and  the  writing  in  court ;  held,  that  i* 
must  be  proved,  and  that,  for  this  purpose,  the  subscribing  witnesses  were  indispensable.  See 
also  Beale's  Ex'rs  v.  The  Commonwealth,  for  the  use  of  Worrell,  Id.  299,  303,  304.  How  far 
these  cases  are  consistent  with  the  general  rule  on  the  subject  of  proving  official  character,  see 
ante,  notes  172  and  173,  also  ante,  note  86.  In  MoConneU  v.  Brown  (Litt.  Sel.  Cas.  459),  the  only 
fact  material  to  be  proved  was,  that  a  certain  deed  was  executed  prior  to  the  time  when  an  exe- 
cution was  delivered  to  the  sheriff.  The  deed  itself  (which  was  read  in  evidence,  as  a  recorded 
deed,  without  proof  by  the  attesting  witnesses!  bore  date  anterior  to  that  time,  and  the  presump- 
tion of  its  having  been  executed  on  the  day  of  the  date,  was  not  repelled  by  any  proof  in  the 
cause.  But  the  party  saw  fit  to  fortify  the  legal  presumption,  as^to  the  time  of  actual  execution, 
by  the  testimony  of  the  grantee,  who  was  disinterested ;  his  testimony,  however,  was  objected  to 
at  the  circuit,  on  the  ground  that  the  subscribing  witn(?rTS"alone  were  competent  to  give  testi- 
mony; but  the  objection  was  overruled,  and  he  was  permitted  to  testify.  On  the  ease  coming 
before  the  Court  of  Appeals,  Boyle,  C.  J.,  delivering  the  opinion  of  the  court  on  this  point,  said, 
that  every  matter  in  relation  to  the  execution  of  an  instrument  can  be  proved  only  by  the  sub- 
scribing witnesses,  if  they  can  be  produced,  and  are  capable  of  being  examined ;  that  it  is  the 
same  whether  the  instrument  be  the  foundation  of  the  action,  or  comes  in  collaterally,  &c.  ''It 
is  true  that  French's  testimony  (the  grantee),  as  to  the  time  of  the  execution  of  the  deed  in  ques- 
tion here,  was  immaterial.  But  the  immateriality  of  his  testimony  is  a  reason  rather  for  exclud- 
ing, than  for  admitting  it ;  for  the  circumstance  that  testimony  is  immaterial,  is,  in  itself,  a  good 
objection  to  its  admissibility.  The  Circuit  Court,  therefore,  erred  in  admitting  French's  testi- 
mony." Id.  462,  463.  See  per  Lord  EUenborough  in  Wardell  v.  Fermor,  2  Campb.  Rep.  284. 
In  Brashear  v.  Burton  (4  Bibb's  Rep.  442),  the  same  court  which  decided  McConneU  v.  Brown 
{swpra),  laid  down  a  doctrine  entirely  opposite.  They  there  gave  it  as  their  opinion,  that  the 
plaintiff,  wlio  claimed  title  to  certain  negroes  under  a  bill  of  sale  under  seal,  and  attested  by  sub- 
scribing witnesses,  might  prove  the  instrument  by  the  vendor  (he  not  being  interested),  without 
accounting  for  the  subscribing  witnesses ;  and  they  said,  that  the  rule  caUiug  for  the  subscribing 
witnesses,  was  confined  to  cases  where  the  deed  was  directly  in  issue,  and  did  not  apply  when  it 
came  in  question  incidentally.     Id.  443. 

In  Maine,  where  a  witness  swore  to  certain  facts,  contrary  to  his  own  admission  in  a  written 
contract  made  by  him  witli  the  party  ngninst  whom  he  wns  called ;  held,  that  such  party  might 
read  the  contract  in  evidence,  without  calling  the  subscribing  witness  thereto,  the  witness  on  the 
stand  testifying  that  his  signature  to  it  was  genuine.  The  court  place  the  decision  on  the  pecu- 
liar circumstances  of  tlie  case,  the  paper  being  olfercd  merely  in  the  light  of  a  declaration  by  the 
witness,  inconsistent  with  his  previous  testimony.     Drew  v.  "Wadleigh,  7  Greenl.  Rep.  94. 

(So  in  Vermont,  it  has  been  held  that  where  a  written  contract  comes  incidentally  in  question 
on  the  trial,  its  execution  may  be  proved  without  calling  the  subscribing  witness.  Curtiss  v 
Belknap,  21  Vt.  433.     See  also  Dixon  v.  Barclay,  22  Ala.  370.) 
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a  trial,  to  waive  the  proof  by  a  subscribing  witness ;  or  where  the  execu- 
tion is  admitted  under  a  judge's  order,  or  by  payment  into  court.(l) 

Name  on  memorandum  of  sealing. 

In  a  case,  where  the  seal  of  the  Bank  of  England  was  affixed  by  a  paper 
wafered  to  an  indenture,  on  which  paper  was  written  "  sealed  by  order  of 
the  Court  of  Directors  of  the  governor  and  company  of  the  Bank  of  Eng- 
land, 12th  of  December;  1833.  A.  B.,  Secretary,"  it  was  held,  that  it  did 
not  appear  that  A.  B.  was  an  attesting  witness.  The  statement  was  treated 
merely  as  a  memorandum,  that  the  party  signing  was  the  person  deputed 
by  the  corporation  to  affix  its  seal.(2) 


(1)  See  ante,  Tol.  I,  Of  Admissions. 

(2|  Doe  d.  Bank  of  England  v.  Chambers,  4  A.  &  E.  412 

JfOTB  429. — Executed  under  a  power,  the  power  must  be  proved. — The  power  under  which  a 
deed  ia  executed  should  be  produced  and  proved,  so  that  it  may  be  seen  whether  there  was 
authority  for  the  act  done,  and  also  whether  the  act  has  been  performed  in  a  proper  manner. 
M'Murtry  v.  Frank,  4  Monroe,  39,  41 ;  Tolman  v.  Emerson,  4  Pick.  Eep.  160  ;  White  v.  Skin- 
ner, 13  John.  Rep.  307  ;  Yarborough  v.  Beard,  1  Tayl.  Rep.  25  ;  per  Walworth,  Chancellor,  11 
Wend.  125 ;  Corbin  v.  Jackson,  14  Id.  619.  See  M'Connell  i.  Bowdry's  Heirs,  4  Monroe,  392  ; 
Newman  v.  Cliapman,  2  Rand.  Rep.  93.  But  where,  in  an  action  against  the  East  London 
Water  Works  Company,  the  plaintiff  tendered  in  evidence  a  deed,  signed  by  the  chief  clerk  and 
solicitor  of  the  company,  held,  that  proof  of  his  being  such,  entitled  the  deed  to  be  read.  Doe 
ex  dem.  M'Leod  v.  East  London  Water  Works  Company,  1  Mood  &  Malk.  149,  150.  Otherwise, 
as  to  a  sealed  instrument  for  the  payment  of  money,  executed  by  a  clerk  in  a  store  in  the  name 
of  his  principals,  the  clerk  being  (according  to  the  statement  in  the  report),  "  their  general 
agent,  &c."  In  order  to  authorize  him  to  execute  an  instrument  under  seal,  his  authority,  it  was 
held,  must  be  by  deed.  M'Murtry  v.  Frank,  4  Monroe,  41.  The  same  rule  apphes  to  partners, 
assuming  to  bind  each  other  by  instruments  under  seal,  except  in  a  few  instances.  Trimble  v. 
Coons,  2'Marsh.  Ken.  Rep.  375  ;  3  Kent's  Comm.  47,  48  (3d  ed.),  and  the  cases  cited  in  notes  a 
and  b  at  the  latter  page.  But  one  partner  may  be  bound  by  a  deed,  executed  on  behalf  of  the 
firm,  by  his  copartner,  provided  there  be  either  a  previous  parol  authority,  or  a  subsequent  parol 
adoption  of  the  act.  3  Kent's  Comm.  48  (3d  ed.) ;  Cady  v.  Shepherd,  11  Pick.  Rep.  400 ;  Brut- 
ton  V.  Burton,  1  Chitt.  Rep.  707;  Skinner  v.  Dayton,  19  Johns.  Rep.  513;  Gram  v.  Seton,  I 
Hall's  Rep.  N.  T.  S.  C.  262 ;   Darst  v.  Roth,  4  Wash.  0.  0.  Rep.  471. 

A  deed  is  good,  though  signed  by  a  tliird  person  in  the  party's  name,  if  done  in  his  presence, 
and  by  his  request.  Rex  v.  The  Inhabitants  of  Longnor,  4  Barn.  &  Adol.  647.  But,  in  such 
cases,  the  person  who  wrote  the  name  should  be  called,  it  has  been  held,  to  prove  it.  M'Kee  v. 
Myers'  Ex'rs,  Addis.  Rep.  31.     See,  however,  ante,  Vol.  I,  note  165. 

A  power  to  execute  a  deed  will,  in  many  instances  be  presumed.  See  ante,  note  190.  In 
most  cases,  where  the  deed  would  be  evidence  as  an  ancient  deed,  without  proof  of  execution, 
the  power  under  which  it  purports  to  have  been  executed,  will  be  presumed.  Per  Parker,  C.  J., 
in  Talman  v,  Emerson,  4  Pick.  162  ;  Inman  v.  Jenkins,  4  Greenl.  Rep.  248 ;  Robinson  v.  Crai^, 
1  Hill's  Rep.  389 ;  Doe  ex  dem,  Clinton  v.  Phelps,  9  Johns.  Rep.  169  ;  Doe  ex  dem.  Clinton  v. 
Campbell,  10  Id.  475. 

Public  and  staiutory  powers,  how  sjwwn How  far  this  doctrine  (that  the  authority  of  the  mag- 

iistrate  or  other  officer  to  do  an  act,  must  appear  upon  the  instrument)  has  been  applied  to  the 
case  of  orders,  process,,  of  arrest,  mittimus,  &e.,  made  or  issued  by  magistrates,  wiU  be  seen  by 
several  oases  ante  (note  293),  where  we  considered  the  general  subject  of  jurisdiction.  Doubt- 
less, if  the  power  or  jurisdiction  of  an  inferior  magistrate,  making  an  order,  or  issuing  process, 
do  not  appear  upon  its  face  in  some  way,  the  officer  to  whom  the  execution  of  it  is  intrusted, 
may  legally  decline  acting  under  it.    See  ante,  note  293.    If,  however,  the  power  or  jurisdiction 
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be  set  forth,  so  that  the  order  or  process  is  apparently  valid,  the  executive  ofacer  -will  be  protected, 
though  it  turn -out  that,  in  fact,  there  was  no  jurisdiction.  See  ante,  note  293;  also  Isaacs  v. 
Camplin,  1  Bail.  Rep.  411.  'Where  a  statute  authorized  a  magistrate  to  issue  a  distress  warrant, 
on  the  application  of  a  landlord,  and  then  required  constables,  &o.,  to  execute  the  same;  held, 
that  the  officer  executing  the  process,  it  being  apparently  regular,  was  justified,  though  no 
rent  was  due.  It  would  be  contrary  to  all  legal  analogy,  say  the  court,  to  make  an  officer  acting 
in  obedience  to  the  nijunotions  of  law,  under  a  process  emanating  from  competent  authority, 
responsible  for  the  improper  act  of  the  person  at  whose  instance  it  issued.  Eoberts  v.  Tennell, 
4  litt.  Rep.  286,  288. 

Upon  a  kindred  principle,  where  one  officer  is  required  to  give  a  deed,  or  do  any  other  act, 
upon  the  faith  of  a  return  made  to  him  by  another,  the  former  shall  be  protected  though  the 
return  be  false.  See  anU,  note  383  ;  Jackson  ex  dem.  Clark  v.  Morse,  18  John.  Rep.  441.  But, 
unless  the  statute  expressly  saves  the  rights  of  the  grantee  in  a  deed  so  given,  by  making  the 
return  or  the  deed  conclusive,  the  sale  may  be  avoided  by  an  impeachment  of  the  return.    Id. 

Proceeding  upon  the  doctrine  stated  in  the  text,  the  Supreme  Court  of  Connecticut  have  held 
it  essential  to  the  validity  of  an  order  of  the  Court  of  Probate  for  the  sale  of  land  by  an  execu- 
tor or  administrator,  that  it  should  show  on  its  face  the  facts  requisite  as  preliminary  to  the 
making  of  the  order ;  e.  g.  that  the  debts  and  charges  allowed,  exceed  the  personal  estate,  &c. 
"Wattles  V.  Hyde,  9  Conn.  Rep.  10,  14.  See  Griffin  v.  Pratt,  3  Id.  513  ;  also  the  cases  cited 
anU,  note  289  ;  Lockwood  v.  Sturdevant,  6  Conn.  Rep.  373;  Watson  v.  "Watson,  10  Id.  77.  The 
reason  given  is  that  the  Court  of  Probate,  in  these  cases,  exercises  a  special  and  limited  jurisdic- 
tion. And  in  respect  to  aU  proceedings  of  a  like  character,  the  adjudications  in  that  state  are 
very  rigid  in  requiring  jurisdiction  or  the  power  of  acting  to  appear  on  the  face  of  the  writing ; 
e.  g.,  certificates  of  commissioners  of  an  insolvent  debtor's  estate,  when  invoked  as  a  protection 
to  the  sheriff  in  an  action  for  an  escape  (Starr  v.  Scott,  8  Conn.  Rep.  480  ;  see  awfc,  note  293); 
warrants  for  collection  of  military  fines,  &c.  Hall  v.  Howd,  10  Conn.  Rep.  514.  And  several 
decisions  in  England  favor  the  same  doctrine.  They  are  particularly  rigid  in  respect  to  commit- 
ments on  summary  conviction  by  inferior  magistrates,  requiring  the  offence  to  be  clearly  set  forth. 
See  "Wickes  v.  Clutterbuck,  2  Bing.  483.  See  ante,  note  293.  So  semble,  as  to  an  order  of  jus- 
tices for  the  removal  of  a  pauper,  which  must  show  this  authority  on  its  face.  The  King  v.  In- 
habitants of  Chilverscoton,  8  T.  R.  178.  See  The  King  v.  The  Inhabitants  of  Moor  Critehell,  2 
East's  Rep.  66.  So,  where  a  special  power  is  delegated  by  statute  to  persons  to  take  private 
property  for  public  uses.  Rex  v.  Croke,  1  Cowp.  26.  See  Doe  ex  dem.  Lemon  v.  Chunn,  1 
Blackf  Rep.  336.   , 

It  will  not  be  impertinent  to  consider  here  a  few  cases  relating  to  deeds  executed  under 
powers  of  a  public  nature.  Many  of  the  adjudications  on  this  subject  proceed  upon  local 
statutes,  and  derive  their  reasons  from  some  peculiar  phraseology  contained  therein.  These  we 
shall  mainly  disregard,  and  notice  such  only  as  seem  to  stand  upon  principles  of  a  somewhat 
general  character. 

It  has  already  been  seen  in  the  text,  and  by  several  oases  ante,  that  if  a  deed  purport  to  have 
been  executed  under  a  power,  and  is  sought  to  be  used  in  evidence,  the  power  must  be  shown. 
The  principle  of  the  rule,  and  the  rule  itself,  apply  no  less  to  deeds  executed  under  a  power 
derived  from  some  court  or  statute,  than  to  deeds  under  powers  given  by  individuals.  See  per 
"Walworth,  Chancellor,  in  Jackson  ex  dem.  "Webb  v.  Roberts'  Kx'rs,  11  "Wend.  425;  Carlisle's 
lessee  V.  Longworth,  5  Hamm.  Rep.  370,  374,  375;  Nancarrow  v.  "Weatherebee,  6  Mart.  Lou. 
Rep.  347,  348,  349.  Thus,  in  deraigning  title  under  u  deed  of  trustees,  &o.,  appointed  by  a 
decree  of  the  Court  of  Chancery,  or  other  court,  it  will  bo  necessary  to  prove  the  decree,  so  that 
the  trust  reposed  or  power  granted,  may  bo  seen,  and  the  legal  performance  of  it  tested. 
Shilknecht  v.  Eastburn's  Heirs,  2  Gill  &  John.  114.  See,  also,  Magrudor  v.  Peter,  i  Id. 
323,  '332  ;  also  ante,  note  278,  where  several  cases  illustrating  the  general  doctrine  still  further, 
wiU  be  found. 
■  So,  as  to  deeds  executed  by  executors  or  administrators,  under  an  order  or  decree  of  the  Sur. 
rogate's  Court,  or  other  tribunal  exercising  similar  authorit3\  And  as  these  are  courts  of  limited 
and  inferior  jurisdiction,  not  only  the  decree,  but  their  power  to  make  it,  will  have  to  be  shown 
with  great  particularity.  See  ante,  note  289 ;  Newcomb's  Lessee  v.  Smith,  5  Hamm.  Rep.  450. 
And  in  Connecticut,  it  is  essential  that  the  facta  necessary  to  the  exercise  of  the  power  appear 
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on  the  face  of  the  decree.  See  supra.  In  Kentucky,  by  statute,  the  County  Court  has  power  to 
appoint  commissioners  to  convey  for  infant  heirs ;  and  held,  that,  in  making  title  under  the  deed 
of  the  commissioners,  the  record  appointing  them  must  be  produced,  and  this  must  show  a  com- 
pliance with  all  the  requisitions  of  the  statute.  Burnett  v.  Higgins,  4  Dana,  561 ;  Griffeth  v. 
Dieken,  Id.  565. 

The  general  doctrine  applies  to  other  deeds,  executed '  under  an  authority  derived  from  a  judg- 
ment or  decree.  Thus,  in  deraigning  title  under  a  sheriff's  deed,  it  is  generally  necessary  to 
show  the  judgment  and  execution.  See  ante,  note  383 ;  Jackson  ex  dem.  Webb  v.  Roberts'  Bx'rs, 
H  Wend.  422,  425,  per  "Walworth,  Chancellor;  Allain  v.  Preston,  4  Miller's  Lou.  Eep.  12 ; 
Stevens  v.  Robertson,  3  Monroe,  99 ;  Smith  v.  Moreman,  1  Id.  154. 

So,  with  respect  to  deeds  of  land  by  collectors  of  taxes  and  others  acting  under  statutory 
authority.  A  purchaser  making  title  under  such  a  deed,  will  be  obliged  to  show  the  proceedings 
of  the  officer,  prior  to  its  execution,  such  as  to  entitle  him  to  convey.  A  leading  case  on  this 
subject  is  WilUams  v.  Peyton's  Lessee  (4  Wheat.  Rep.  11),  where  the  doctrine  is  fully  explained. 
The  defendant,  in  that  case,  claimed  the  land  as  a  purchaser  at  a  sale  made  for  non-payment  of  a 
direct  tax  imposed  by  act  of  Congress  of  July  14tii,  1798  (c.  92).  See  Id.  80,  n.  a.  The  plaintiff 
was  the  original  patentee.  On  the  trial,  the  defendant  proved  the  tax  on  the  land  in  dispute  to 
have  been  assessed  against  the  plaintiff,  and  also  gave  in  evidence  the  deed  from  the  officer ;  he 
further  proved  that  there  were  tenants  on  the  land,  and  that  the  plaintiff  had  not  paid  the  tax 
nor  redeemed  the  land ;  and  then  claimed  that  this  evidence  was  enough,  prima  facie,  to  show 
that  the  land  had  been  duly  advertised  by  the  collector,  and  that  the  latter  had  performed  the 
other  requisites  of  the  law  of  Congress,  so  as  to  authorize  the  deed.  But  the  court,  Marshall,  C.  J., 
delivering  the  opinion,  held  otherwise ;  saying  that,  as  the  collector  has  no  general  authority  to 
sell  lands  at  his  discretion  for  non-payment  of  tax,  but  a  special  power  to  seU  in  particular  oases 
described  by  the  act,  those  cases  must  exist,  or  the  power  does  not  arise.  It  is  a  naked  power 
not  coupled  with  an  interest ;  and,  in  aU  such  cases,  the  law  requires  that  every  pre-requisite  to 
the  exercise  of  that  power  must  precede  its  exercise ;  the  agent  must  pursue  his  power,  or  his 
act  will  not  be  sustained  by  it  As  to  the  deed  being  evidence  of  the  acts  which  ought  to  have 
preceded  it,  it  was  said  that  the  party  who  sets  up  a  title  must  furnish  the  evidence  necessary  to 
sustain  it ;  that  if  the  vaUdity  of  the  deed  depends  on  an  act  in  pais,  the  party  claiming  under  it 
is  as  much  bound  to  prove  the  performance  of  the  act,  as  he  would  be  to  prove  any  matter  of 
record  on  which  the  vaUdity  of  the  deed  might  depend.  It  forms  a  part  of  his  title ;  it  is  a  link 
in  the  chain  which  is  essential  to  its  continuity,  and  which  it  is  incumbent  on  him  to  preserve. 
A  person  should  examine  these  facts  before  he  becomes  a  purchaser,  and  the*  evidence  of  them 
should  be  preserved  as  a  necessary  muniment  of  title.  Therefore,  the  deed,  in  such  cases,  is 
unavailing  entirely,  until  the  performance  of  the  pre-requisites  to  the  giving  of  it  be  affirma- 
tively shown.  Williams  v.  Peyton's  Leasee,  4  Wheat.  Rep.  19,  et  seq.  See,  also.  Stead's 
Executors  v.  Course,  4  Cranch,  403 ;  Parker  v.  Rule's  Lessee,  9  Cranoh,  64.  This 
doctrine  has  been  followed  in  Tennessee  (Michie  v.  MuUin's  Lessee,  5  Hayw.  Rep.  90); 
and  in  New  York  (Jackson  ex  dem.  Cook  v.  Shepard,  7  Cowen's  Rep.  88).  The  same  principles 
are  applicable,  in  the  la,tter  state,  to  the  case  of  a  deed  by  the  comptroller  or  other  officer,' unless 
a  statute  intervenes  to  alter  the  rule.  Jackson  ex  dem.  Watson  v.  Bsty,  1  Wend.  148 ;  Jackson 
ex  dem.  Clark  v.  Morse,  18  John.  Rep.  441 ;  Comstock  v.  Beardsley,  15  Wend.  348.  So,  also, 
in  Tirginia.  Christy  v.  Minor,  4  Munf.  431 ;  NaUe  v.  Penwick,  4  Rand.  585.  In  Kentucky,  the 
law  presumes,  in  the  first  instance,  that  the  register,  giving  a  deed  of  land  sold  for  taxes,  has 
complied  with  all  the  prerequisites  to  entitle  him  to  do  so.  Hence  the  onus  of  showing  that  the 
•  lands  had  not  been  advertised  was  thrown  upon  the  party  resisting  the  deed.  Hickman  v.  Skin- 
ner, 3  Monroe,  210,  211.  The  court  proceed  upon  the  general  doctrine  of  presumption  in  favor 
of  official  acts,  noticed  ante,  Tol.  I,  note  177.  It  is  difficult,  however,  to  apply  that  doctrine  to 
such  cases,  consistently  with  the  decisions  above  quoted  from  the  New  York  and  United  States 
court  reports;  and  hence,  Hickman  v.  Skinner  (supra)  may  be  regarded  as  of  questionable 
authority.  In  Ohio,  a  deed  from  the  county  auditor,  for  lands  sold  for  taxes,  cannot  be  received, 
without  transcripts  of  the  various  records  of  the  proceedings,  on  which  the  sale  was  founded. 
Carlisle's  Lessee  v.  Longworth,  5  Hamm.  Eep.  370,  371,  372,  373,  374,  375.  And  a  collector's 
deed,  in  that  state,  was  formerly  (whatever  may  be  the  case  now)  no  evidence  of  title,  unless  the 
claimant  proved  every  requisition  of  the  law  had  been  strictly  oompUed  vrith.    But  it  might  be 


474  Of  the  Proof  of  Private  Writings.  [CH.  VII. 

received  to  show  the  extent  of  possession  claimed  under  it,  without  such  preliminary  proof.  Dres- 
back  V.  M'Arthur,  7  Hamm.  Eep.  153,  154.  In  New  Hampshire,  a  collector's  deed  of  lands  sold 
for  taxes  is  not  to  be  received,  unless  the  party  asserting  it  shows  that  the  eoReetor  complied 
with  all  the  substantial  prerequisites  of  the  statute.  "  In  no  case,"  say  the  court,  "  can  a  jury 
be  permitted  to  presume  from  the  mere  production  of  a  collector's  deed,  and  from  proof  of  pos. 
session  under  it,  that  the  sale  was  legal. '  Very  few  of  those  sales  have  been  found  to  be  legal. 
The  presumption  is,  in  fact,  against  their  validity."  Waldron  v.  Tuttle,  3  N.  Hamp.  Rep  340. 
See  S.  0.  and  S.  P.,  4  Id.  375.  As  to  similar  deeds  in  Tennessee  under  their  local  law,  see  Con- 
rad V.  Darden,  4  Yerg.  307 ;  Francis'  Lessee  v.  "Washburn,  5  Hayw.  Rep.  294;  M'CarraU's 
Lessee  v.  Weeks,  Id.  246.  See  also,  for  the  doctrine  in  Louisiana,  Winter  v.  Thibodeaux,  8  Lou. 
Rep.  (Curry)  193  ;  Reeves  v.  Towles,  10  Id.  286 ;  Smith  v.  Corcoran,  7  Id.  46 ;  Nancarrow  v. 
Weathersbee,  6  Mart.  Lou.  Rep.  (N.  S.)  347. 

In  Indiana,  where  a  statute  authorized  a  town  collector  of  taxes  to  sell,  but  was  silent  as  to  a 
conveyance ;  held,  that  he  had  no  power  to  give  a  deed,  and  that  a  purchaser  under  b!m  acquired 
no  title.    Doe  ex  dem.  Lemon  v.  Chunn,  1  Blackf.  Rep.  336.     Qmre. 

In  order  to  make  title  under  a  deed  of  town  lands  purporting  to  have  been  executed  by  the 
trustees  of  the  town,  held,  that  it  was  necessary  to  prove,  not  only  that  the  persons  signing  it 
were  trustees,  at  the  time,  but  that  they  constituted  a  majority  of  the  board.  Owings  v.  lies,  3 
Monroe,  286.  See  as  to  deeds  by  a  board  or  special  committee  of  a  corporation  having  a  corpo- 
rate seal,  ante,  note  423. 

Indentures  of  apprenticeship,  made  by  a  court  of  another  state,  acting  under  a  pecuhar  local 
statute,  cannot  be  received  to  show  a  valid  binding  to  service,  unless  the  statute  under  which  the 
proceeding  took  place  be  given  in  evidence.  This  is  requisite  that  the  court  may  see  that  it 
warrants  the  proceeding.     Potter  v.  Hyndman,  1  Harringt.  Rep.  123. 

The  deeds  above  spoken  of  must  follow  the  power  delegated,  and  must  be  adapted  to  its  exe- 
cution. Therefore,  where  an  administrator  empowered  to  sell  under  a  decree  of  the  Probate 
Court  in  Connecticut,  executed  a  quit-claim  deed  of  all  his  interest,  &c. ;  held,  that  as  he  had  no 
interest,  the  deed  was  entirely  inoperative;  and  this  though  the  deed  recited  his  power  under 
the  decree,  described  him  as  administrator,  and  he  signed  it  with  that  addition  to  his  name. 
Griswold  v.  Bigelow,  6  Conn.  Rep.  258 ;  also,  per  Hosmer,  0.  J.,  in  Lookwood  v.  Sturdevant, 
Id.  373,  387.  See  4  Kent's  Comm.  334,  335.  In  respect  to  this  doctrine  as  to  deeds  given  by 
an  ofScer  of  a  corporation,  see  Hatch's  Lessee  v.  Barr,  1  Hamm.  Rep,  390,  stated  ante,  note  423. 

One  case  in  Connecticut,  went  so  far  as  to  require,  as  indispensable  to  the  validity  of  deeds  of 
administrators,  under  an  authority  from  the  Probate  Court,  that  they  should  set  forth,  not  merely 
the  power  in  virtue  of  which  the  act  was  done,  but  show  the  reasons  or  grounds  upon  which  it 
was  granted,  as  well  as  the  proper  exercise  of  it.  Lockwood  v.  Sturdevant,  6  Conn  Rep.  373. 
Hosmer,  C.  J.,  who  delivered  the  opinion  in  this  ease,  cites  authorities  which  do  not  seem  to 
maintain  the  doctrine  he  advanced.  And,  in  a  later  case,  the  court  agreed  in  overruling  that 
decision  so  far  as  it  related  to  the  requisites  of  the  deed.     Watson  v.  Watson,  10  Conn.  Rep.  77. 

It  is  undoubtedly  usual  for  administrators,  in  deeds  given  by  them,  to  recite  the  power  under 
which  they  act ;  though  a  general  reference  to  it  wiU  answer.  Langdon  v.  Strong,  2  Yerm.  Rep. 
234.  And,  it  seems,  where  no  power  is  recited  or  referred  to  specifically  and  directly,  the  deed 
will  be  good,  if  a  sufficient  power  be  shown  to  liave  existed.  Id.  p.  255  ;  Griswold  v.  Bigelow, 
6  Conn.  Rep.  269,  per  Hosmer,  Ch.  J.,  oiling  1  Hob.  160;  4  Kent's  Comm.  344,  345.  The  char- 
acter, however,  in  which  the  person  giving  the  deed  acted,  should  appear  on  its  face.  Sembk, 
Langdon  v.  Strong,  supra;  Iiiman  v.  Jackson,  4  Greenl.  Rep.  248 ;  Watson  v.  Watson,  10  Conn. 
Eep.  77,  78.  And,  in  New  York,  where  an  executor  or  administrator  sells  under  au  order  of  the 
surrogate,  he  is  required  by  statute,  to  set  forth  in  the  conveyance,  at  large,  the  original  order 
authorizing  a  sals,  and  the  order  confirming  the  same  and  directing  the  oonvcyauce  2  R  S. 
44,  (2d  ed.)  §  31. 

The  deed  of  a  collector  of  taxes  need  not  sot  forth  a  gomplianoo  with  the  statute,  as  the  acts 
to  be  done  by  him  before  giving  the  deed.  It  seema  enough,  tliat  the  oliaracter  in  which  he 
professes  to  give  the  deed  appear.  Said  In  Inman  v.  Jackson,  4  Greenl.  Rep.  248.  See  Uiok- 
man  v.  Skinner,  3  Monroe,  211. 

A  sheriff's  deed,  it  has  been  said,  should  show  some  authority  for  selling,  and  its  character. 
Per  Edmonds,  Senator,  in  Jackson  ex  dem.  Webb  v,  Roberts'  Bx'rs,  11  Wend.  436.    It  haa  been 


CH.  VII.]  Ancient  Attested  Writings.  475 

Register  of  marriage. 

It  has  also  been  held,  that  the  handwriting  in  the  register  of  a  marriage 
may  be  proved  without  calling  the  attesting  witness,  where  the  object  was 
only  to  identify  the  parties  named  in  the  register.(l) 

There  are  several  exceptions  to  the  rule  which  requires  that  an  attested 
document  must  be  proved  by  the  attesting  witness ;  and  these  will  now 
be  considered. 

1.  Exception  to  the  rule,  where  writings  are  thirty  years  old. 

It  is  a  rule,  that  if  an  instrument  is  thirty  years  old,  it  may  be  admitted 
in  evidence  without  any  proof  of  its  execution  :  such  instrument  is  said  to 
prove  itself  (2)    This  rule  appears  to  be  founded  on  the  general  experience 


held,  however,  that  a  recital  of  the  execution  is  no  necessary  part  of  a  deed ;  and  hence,  that  a 
mis-recital  or  mere  variance,  will  not  vitiate,  if  a  sufficient  power  to  sell  be  in  fact  proved.  Jack- 
son ex  dem  Martin  v.  Pratt,  10  John.  Rep.  381.  See  McGuire  v.  Kouns,  1  Monroe,  386;  Glas- 
gow's Lessee  v.  Smith,  1  Tenn.  Rep.  144,  149.  So  as  to  the  judgment.  Jackson  ex  dem.  Hill  v. 
Streeter,  5  Cowen's  Rep.  529.  As  to  contradicting  the  recital  of  the  power  in  a  sheriff's  deed, 
see  Jackson  ex  dem.  "Webb  v.  Roberts'  Ex'rs,  11  Wend.  422.  In  respect  to  these  recitals  in 
New  Jersey  and  Tennessee,  see  Den  v.  Downam,  1  Green's  Rep.  141,  142 ;  Rogers  v.  Jennings' 
Lessee,  3  Terg.  308. 

One  reason  given  by  Daggett,  C.  J.,  in  Watson  v.  Watson  (10  Conn.  Rep.  11,  supra),  why 
nothing  more  is  requisite  than  that  the  deed  of  an  executor,  &c.,  should  identify  the  order,  and 
exhibit  the  capacity  in  which  the  grantor  acted,  is,  that  this  answers  every  valuable  purpose ; 
inasmuch  as  if  a  more  extended  recital  were  demanded,  it  would  not  supersede  the  necessity  of 
proving  the  facts.  Such  seems  to  be  the  general  doctrine.  The  recital  of  the  power  is  not, 
evidence,  except  upon  the  same  principles  which  govern  in  respect  to  recitals  in  other  cases. 
See  Id. ;  also,  Inman  v.  Jackson,  4  Greenl.  Rep.  248  ;  Harlow  v.  Pike,  3  Id.  440.  So  as  to  reci- 
tals in  the  deed  of  a  collector  of  taxes.  Inman  v.  Jackson,  4  Greenl.  Rep.  248 ;  Williams  v. 
Peyton's  Lessee,  4  Wheat.  Rep.  17 ;  Jackson  ex  dem.  Cook  v.  Shepard,  1  Cowen's  Rep.  88 ; 
Jackson  ex  dem.  Watson  v.  Esty,  7  Wend.  148 ;  Harlow  v.  Pike,  3  Greenl.  440 ;  Smith  v.  Cor- 
coran, 7  Lou.  Rep.  (Curry)  50 ;  Miohie  v.  MuUin's  Lessee,  5  Hayw.  90.  In  respect  to  recitals  in 
deeds  of  sheriffs,  we  have  before  remarked,  that  they  do  not  supersede  the  necessity  of  proving 
the  power  under  which  he  acted,  viz :  the  judgment  and  execution.  Per  Walworth,  Chancellor, 
11  Wend.  425  ;  per  Edmonds,  Senator,  Id.  433,  434,  435,  436,  437  ;  per  Seward,  Senator,  Id.  439  ; 
Rogers  v.  Jennings'  Lessee,  3  Yerg.  308. 

We  have  seen  that  in  the  case  of  ancient  deeds,  admissible  as  such,  without  proof  of  execu- 
tion, the  power  under  which  they  were  given  will  be  presumed.  This  principle,  however,  has 
been  held  not  to  apply  to  instances  where  the  power  is  matter  of  record ;  e.  g.,  deeds  given  under 
the  order  of  a  court  (Green  v.  Blake,  1  Fairf  Rep.  16,  18);  grants  by  a  legislative  committee, 
&c.     Tolman  v.  Emerson,  4  Pick.  160,  162. 

In  respect  to  the  presumptions  allowed  in  favor  of  the  acts  of  sheriffs,  and  other  mere  ministe- 
rial officers,  after  their  power  has  been  shown,  see  cmte,  Vol.  I,  note  177;  Rogers  v.  JenBings' 
Lessee,  3  Terg.  308 ;  Reeder  v.  Barr,  4  Hamm.  Rep.  459. 

As  to  presumptions  arising  from  lapse  of  time,  possession,  &c.,  in  favor  of  titles  derived  under 
sales,  like  those  above  spoken  of,  generally,  see  ante,  note  177,  Vol.  I. 

(1)  Wyatt  V.  Rochefort,  1  Jur.  592. 

(2)  Doe  d.  Spilsbury  v.  Burdett,  4  A.  &  E.  19.     See  also  2  T.  R.  471;  B.  N.  P.  255. 

Note  430. — English  writers  have  not  spoken  on  this  subject  with  much  clearness.  BuUer'a 
Nisi  Prius,  p.  555,  lays  it  down,  that  in  addition  to  the  age  of  the  deed,  there  ought  to  be  "some 
account"  of  it,  "where  found,  Ac."  Chief  Baron  Gilbert  says,  that  though  the  deed  be  of  the 
required  age,  "  yet,  if  possession  hath  not  gone  along  with  it"  there  should  be  "  some  account  of 
the  deed;  because  the  presumption  fails  where  there  is  no  possession;  for,  it  is  no  more  than  old 
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parchment,  if  no  account  1d6  given  of  its  execution  "  Gilb.  on  Ev.  103,  104.  Mr.  Startie  says 
"  some  account  ought  to  be  given  of  the  place  where  it  has  been  l^ept,  or  evidence  should  be 
given  that  the  party  has  been  in  possession  under  the  deed."  1  Stark.  Ev.  332  (6th  Am.  ed.) 
citing  Bull.  N.  P.  254,  255,  648 ;  Bac.  Abr.  P,  644.  Peake  advances  the  doctrine  thus :  "  That  a 
deed  of  above  thirty  years'  standing,  requires  no  further  proof  of  its  execution  than  the  bare  pro- 
duction, provided  the  possession  has  been  according  to  the  provisions  of  the  deed,  and  there  is  no 
apparent  erasure,  &c."  He  adds:  "In  like  manner,  if  a  bond  of  that  date  be  found  among  the 
papers  of  an  intestate,  or  public  company,  the  same  presumption  arises  from  the  place  where  it 
was  found.  But  as  this  rule  is  founded  on  presumption,  it  does  not  apply  where  there  are  cir- 
cumstances to  raise  a  contrary  pre.TOmption,  aa  if  the  possession  has  been  contrary  to  the  deed," 
or  if  the  deed  appear  on  its  face  rased  or  interlined,  or  a  man  convey  a  reversion,  first  to  one,  and 
then  by  a  subsequent  deed  to  another,  and  the  second  purchaser  proves  his  title ;  "in  all  these 
cases  it  will  be  incumbent  on  the  party  to  give  the  ordinary  evidence  of  the  execution  of  his 
deed ;  for  the  presumption,  from  the  antiquity  of  the  deed,  is  destroyed  by  the  opposite  presump- 
tion ;  in  the  one  case,  that  some  unfair  alteration  has  been  made  in  the  deed ;  in  the  other,  that 
the  person  having/the  possession  had  also  the  legal  right ;  for  the  law  wiU  not  raise  a  presump- 
tion that  a  man  would  be  guilty  of  so  manifest  a  fraud,  as  to  convey  the  same  estate  to  two  dif- 
ferent people."  Norris'  Peake,  163,  164.  Mr.  Roscoe  lays  down  the  rule  in  nearly  the  same 
terms  as  Mr.  Starkie.  Rose.  Ev.  TO.  And  so  does  Mr.  Gresley.  Gresl.  Eq.  Ev.  124.  Mr.  Math- 
ews goes  more  fully  into  what  he  considers  the  reason  of  the  rule.  "It  is  manifest,"  he  ob- 
serves, "  that  the  general  probability  of  the  due  execution  of  instruments  which  are  meant  to 
have  a  legal  operation,  is  by  many  degrees  increased  by  lapse  of  time ;  which,  as  it  affords  oppor- 
tunity to  those  whose  interest  it  was,  to  dispute  their  efficiency,  shows  at  once  the  acquiescence 
of  such  persons,  and  also  a  conviction,  on  their  part,  that  all  proper  steps  were  taken  to  render 
the  assurance  valid.  On  this  principle,  supported  by  a  consideration  of  the  difficulty,  if  not  im- 
possibility, of  obtaining  living  testimony,  deeds  of  thirty  years'  standing,  by  a  very  ancient  rule 
of  law,  are  admitted  in  evidence  without  proof  of  execution ;  and  where  the  witnesses  are  dead, 
deeds  of  even  a  less  age,  provided  the  enjoyment  of  the  property  to  which  they  relate  has  corres- 
ponded with  the  limitation,  are  received  as  genuine  and  authentic."  Math.  Pres.  Ev.  271,  272, 
citing  our  author,  and  Selw.  N.  P.  535  (5th  ed.) ;  Co.  Litt.  6  b ;  Wood's  Instit.  596. 

Strictly  speaking,  we  apprehend,  no  instrument,  however  ancient,  can  be  said  to  "prove  itself." 
AU  that  we  understand  from  the  rule  on  this  subject  is,  that  when  an  instrument  appearing  on 
its  face  to  be  thirty  years  old,  is  produced,  its  authenticity  may,  in  certain  cases,  be  presumed; 
not  from  anything  belonging  solely  to  the  instrument  itself  but  mainly  from  ou-cumstances  out 
of  it,  the  existence  of  which,  like  all  other  facts,  must  be  shown  on  the  trial 

A  deed  or  instrument  thirty  years  old  or  upwards,  purporting  to  be  a  conveyance  of  property 
real  or  personal,  is  sufficiently  corroborated  to  be  read  without  further  assurance  of  authenticity, 
by  showing  that  possession  of  the  thing  it  assumes  to  convey  has  gone  along  and  been  held  in 
accordance  with  its  provisions.  So  far  the  cases,  both  English  and  American,  seem  entirely 
agreed.  See  Jackson  ex  dem.  Lewis  v.  Laroway,  3  John.  Gas.  283,  286,  287,  289,  el  seq.; 
Jackson  ex  dem.  Burhans  v.  Blanshaw,  3  John.  Rep.  292,  297,  298;  Roberts'  Widow  v.  Stanton, 
2  Munf.  129,  135;  Thompson  v.  Bullook,  1  Bay's  Rep.  364;  Knox  v.  Silloway,  1  Pairf  Rep.  217; 
Jackson  ex  dem.  Van  Schaick  v.  Davis,  5  Cow.  Rep.  123;  Hewlett  v.  Cock,  7  Wend.  371; 
Jackson  ex  dem.Bradt  v.  Brooks,  8  Id.  42S,  431;  CarroU  v.  Norwood,  1  Harr.  &  John.  174; 
Gittings  V.  Hall,  Id.  14 ;  Owings  v.  Norwood,  2  Id.  96,  106 ;  Hall  v.  Gittings,  2  Harr.  &  John. 
389,  392  ;  Joce's  Lessee  v.  Harris,  1  Harr.  &  McHen.  196  ;  Hoddy's  Lessee  v.  Harryman,  3  Id. 
681,  583;  Middleton  V.  Mass,  2  Nott  &  McCord,  55;  Duncan  v.  Beard,  Id.  400;  Doe  e.x  dem. 
CUnton  V.  Phelps,  9  Johns,  Rep.  169,  171  ;  Doe  ex  dem.  Clinton  v.  CampbeU,  10  Id.  475  ; 
Waldron  v.  Tuttle,  4  New  Hamp.  Rep.  371;  McGennis  v.  Allison,  10  Serg.  &  Rawle,  199;  Healy 
V.  Moul,  5  Td.  181;  Tolman  v.  Emerson,  4  Pick.  Rep.  162;  Everley  v.  Stoner,  2  Yeates'  Rep. 
122.  The  possession  need  not  extend  to  every  part  of  the  premises  covered  by  the  deed.  A 
possession  of  part  under  the  deed  affords  evidence  of  authenticity,  it  has  been  said,  of  as  high 
character  as  though  that  possession  extended  to  the  whole  ;  and  it  renders  the  deed  evidence 
even  as  against  one  in  possession  of  the  other  part.  Jackson  ex  dem.  Van  Schaick  v.  Davis,  5 
Cow.  Rep.  123,  127,  128.  See  also  Jackson  ex  dem  Hunt  v.  Luquere,  Id.  22-  Jackson  ex  dem. 
Wilkins  v,  Lamb,  7  Id.  431.    If  the  possession  is  conformable  to  the  limitations  in  the  deed,  it 
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shalL  be  presumed  to  be  under  it.     Semtle,   Oarhampton'g  Lessee   t.  Carhampton,  1  Irish  T 
Rep.  578. 

The  length  of  possession  -which  must  be  shown,  when  that  circumstance  solely  is  relied  on 
has  not  been  much  discussed.  In  Jackson  ex  dem.  Burhans  v.  Blanshaw  (3  John.  Rep.  292)' 
the  doctrine  was  distinctly  held,  that  no  possession  short  of  thirty  years  would  answer ;  in  other 
words,  that  the  age  of  the  deed  must  be  calculated  from  the  commencement  of  the  possession  i 
for  it  is  the  accompanying  po  session  which  raises  the  presumption  in  favor  of  its  authenticity. 
Id.  297,  298.  See  also,  S.  P.,  Jackson  ex  dem.  Hunt  v.  Luquere,  5  Cow.  Rep.  221,  227,  228 
This  doctrine  hag  been  recognized  in  New  Hampshire  (Waldron  v.  Tuttle,  4  N.  Hamp.  Rep.  377). 
and  South  Carolina.  Semble,  per  Harper,  J.,  in  Robinson  v.  Craig,  1  Hill's  Rep.  391,  392, 
O'Neall,  J.,  dissenting.  Indeed  most  of  the  American  cases,  cited  supra,  wUl  be  found  to  proceed 
upon  the  same  general  principle.  It  was  doubted  at  one  period  in  Pennsylvania,  whether  a 
shorter  possession  might  not  answer,  e.  g.  twenty-five  years  (Everley  v.  Stoner,  2  Teates'  Rep. 
122),  and  subsequently  twenty-one  years,  that  corresponding  with  the  period  of  limitation. 
McGennis  v.  Allison,  10  Serg.  &  Rawle,  109.  But  thirty  years  seems  the  shortest  period  which 
has  ever  been  judicially  acted  upon  in  that  state,  unless  in  connection  with  other  circumstances. 
See  Healy  v.  Moul,  5  Serg.  &  Rawle,  185 ;  Arnold  v.  Gorr,  1  Rawle,  223. 

The  above  remarks  with  respect  to  the  length  of  possession  required  as  indispensaile,  must  be 
understood  with  the  qualification,  that  possession  is  the  only  circumstance  relied  on  by  way  of 
showing  the  authenticity  of  the  instrument.  A  fuU  corresponding  possession  is  not  the  only 
corroboration  which  will  allow  the  instrument  to  be  read  without  proof  of  execution,  though 
there  are  several  dicia  which  look  that  way.  See  Jackson  ex  dem.  Burhans  v.  Blanshaw,  3 
John.  Rep  292,  297,  298,  per  Kent,  C.  J.,  who,  in  dehvering  the  prevailing  opinion,  reiterated 
what  was  said  by  him,  dissenting,  in  Jackson  ex  dem.  Lewis  v.  Laroway,  3  John.  Cas.  289,  ei 
seq.  See  also,  per  Savage,  C.  J.,  in  Jackson  ex  dem.  Bradt  v.  Brooks,  8  "Wend.  426,  431 ; 
Middleton  v.  Mass,  2  Nott  &  McCord,  55,  per  Johnson,  J. ;  Waldron  v.  Tuttle,  4  New  Hamp. 
Rep.  377;  McGennis  v.  Allison,  10  Serg.  &  Rawle,  199;  Arnold  v.  Gorr,  1  Rawle,  223;  Healy 
V.  Moul,  5  Serg.  &  Rawle,  181.  Our  author,  in  the  text,  seems  to  have  laid  down  the  rule  in  the 
true  spirit  of  the  English  adjudications ;  and  it  obviously  admits  of  this  alternative,  viz. :  that  if 
possession  has  not  gone  along  with  the  deed,  so  as  to  furnish  a  presumption  of  its  authenticity 
from  that  source  alone,  other  circumstances  may  be  resorted  to.  In  Carhampton's  Lessee  v 
Carhampton  (1  Irish  T.  R.  567),  the  plaintiff  produced  a  deed  dated  14th  January,  1735, 
purporting  to  have  been  made  on  the  marriage  of  the  late  Lord  Carhampton  with  the  plaintiff; 
and  proved  that  possession  had  accompanied  it  fifty-two  years,  and  until  the  death  of  the  late 
lord ;  he  also  produced  a  clerk  from  the  registry  ofBce,  who  proved  that  he  found  in  the  registry 
office  the  memorial  of  a  deed  agreeing  in  parties,  witnesses,  description,  &c.,  &c.,  with  the  deed 
produced ;  held,  that  the  memorial  might  be  read,  and  also  the  deed,  as  an  ancient  deed,  leaving 
the  question  of  authenticity  to  the  jury.  "  A  reasonable  presumption  of  the  authenticity  of  the 
instrument,"  said  Carlton,  C.  J.,  delivering  the  opinion  in  this  case,  "  was  sufUcient  to  admit  it  to 
be  read."  Id.  p.  577.  The  permitting  it  to  be  read,  however,  does  not  decide  on  the  finaj 
influence  of  the  evidence,  as  to  its  reality;  that  is  for  the  jury.  Id.  577.  Such,  unquestionably, 
is  the  well  settled  doctrine  in  New  York.  In  Jackson  ex  dem.  Lewis  v.  Laroway  (3  John.  Cas. 
283),  the  point  was  fairly  and  fuUy  considered,  and  RadcHflf,  J.,  who  deUvered  the  pievailing 
opinion,  laid  down  the  general  rule  to  be,  "that  a  deed  appearing  to  be  of  the  age  of  thirty 
years,  may  be  given  in  evidence  without  proof  of  its  execution,  if  the  possession  be  shown  to 
have  accompanied  it ;  or,  where  no  possession  has  accompanied  it,  if  such  account  be  given  of 
the  deed,  as  may  be  reasonably  expected  under  all  the  circumstances  of  the  case,  and  as  wiU 
afford  the  presumption  that  it  is  genuine.  "This  rule,"  he  adds,  "is  founded  on  the' necessity 
of  admitting  other  proof,  as  a  substitute  for  the  production  of  witnesses,  who  cannot  be  supposed 
any  longer  to  exist.  A  correspondent  possession  is  always  high  evidence  in  support  of  such 
a  deed,  but  where  no  such  possession  appears,  other  circumstances  are  admitted  to  account 
for  it,  and  raise  a  legal  presumption  in  its  favor."  Id.  286,  287.  This  case  has  never  been 
overruled,  but  on  the  contrary  has  received  the  sanction  of  several  subsequent  adjudications. 
Hewlett  V.  Cock,  7  Wend.  371 ;  Jackson  ex  dem.  Hunt  v.  Luquere,  5  Cowen's  Rep.  221,  225, 
226,  227,  228;  Jackson  ex  dem.  Wilkins  v.  Lamb,  7  Id.  431  ;  Jackson  ex  dem.  Bowman,  v. 
Christman,  4  Wend.  277.    It  is  the  doctrine  in  South  Carolina  also  (Robinson  v.  Craig,  1  Hill's 
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Eep.  389,  391,  392);  and  Indiana.  Semble,  Henthorn  v.  Doe,  I  Black£  Rep.  156,  162,  and  note 
3  at  p.  165.  And  it  has  been  both  recognized  and  acted  upon  by  the  Supreme  Court  of  the 
United  States.  Barr  v.  Gratz,  4  Wheat.  Rep.  213 ;  Winn  v.  Patterson,  9  Peters'  Kep.  614,  675> 
per  Story,  J.  See  Coulson  v.  Walton,  Id.  62,  T2;  Clarke's  Lessee  v.  Courtney,  5  Id.  344.  Proof 
of  such  ciroumstauces  as  could  not  well  have  happened,  without  the  existence  of  the  deed, 
affords  a  presumption  that  the  deed  is  fair.  Thompson  v.  Bullock,  1  Bay's  Rep.  364.  Indeed, 
almost  any  evidence  intrinsically  unobjectionable,  and  tending  to  raise  a  presumption  of  the 
genuineness  of  the  instrument,  is  admissible.  The  sufficiency  of  it  wiU  depend  so  much  upon 
the  nature  of  each  particular  case,  that  no  general  rule  can  be  laid  down  with  regard  to  it.  See 
Jackson  ex  dem.  Lewis  v.  Laroway,  and  Hewlett  v.  Cock,  supra. 

The  antiquity  o(  the  deed  or  instrument,  viz :  its  having  existed  thirty  years,  must  be  made 
out.  This  is  many  times  shown  by  direct  evidence,  but  oftener,  perhaps,  by  circumstances. 
The  party  must  not  rely  solely  upon  the  date  of  the  instrument,  or  its  appearance.  Forbes  v. 
Wale,  1  Black.  Rep.  532;  Robinson  v.  Craig,  1  Hill's  Rep.  389.  In  the  case  of  a  conveyance, 
possession  in  accordance  with  it,  for  thirty  years,  is  presumptive  evidence  of  its  actual  existence 
for  that  length  of  time,  if  there  is  nothing  in  the  date  to  rebut  that  presumption.  Per  Harper,  J., 
in  Robinson  v.  Craig,  1  Hill's  Rep.  390,  391.  And  see  the  cases  supra,  as  to  possession ;  also 
Blair  v.  Miller,  2  Dev.  Rep.  407,  410.  If  a  full  and  complete  possession  cannot  be  shown,  then 
the  fact  may  be  made  out  by  other  circumstances.  Id.  The  handwriting  to  certtfleates  of 
acknowledgment,  or  probate,  indorsed  upon  the  instrument,  though  not  according  to  law,  and 
therefore  unofficial,  may  be  resorted  to  in  order  to  show  its  antiquity;  proof  of  the  handwriting 
will,  in  such  case,  be  prima  facie  sufficient,  it  seems,  to  show  the  existence  of  the  instrument  at 
the  date  of  the  certificates.    Jackson  ex  dem.  Lewis  v.  Laroway,  3  Johns.  Cas.  287,  288. 

Much  stress  is  always  placed  upon  the  circumstance  of  the  instrument  having  been  found  in 
the  custody  of  those  who  had  an  interest  in  the  subject  matter  to  which  it  purports  to  relate.  In 
accounting  for  it,  this  should  always  be  looked  to ;  and  if  it  has  been  preserved  by  them  with 
care,  we  are  entitled  to  infer  their  opinion  to  have  been  in  favor  of  its  genuineness.  In  the  ease 
of  ancient  deeds  of  conveyance,  for  example,  we  should  expect  to  And  them,  if  genuine,  in  the 
possession  of  some  one  claiming  under  the  grantee,  and  preserved  among  the  muniments  of  title. 
When  so  found,  the  fact  is  favorable  to  their  authenticity  and  reality  as  deeds.  But,  on  the  other 
hand,  if  found  in  the  custody  of  strangers,  entirely  unconnected  with  the  estate,  or  even  though 
found  in  the  proper  custody,  if  they  appear  to  have  been  thrown  aside  among  papers  of  little  or 
no  comparative  value,  this  raises  a  presumption  against  them,  which  must  be  overcome  before 
the  mind  can  assent  to  their  genuineness.  See  post,  of  the  text,  and  the  cases  there  cited ;  also 
per  Washington,  J.,  in  Barger  v.  Miller,  4  Wash.  C.  C.  Rep.  283,  284 ;  Duncan  v.  Beard,  2  Nott 
&  IM-Cord,  400,  406,  407 ;  Middleton  v.  Mass,  Id.  55. 

The  cases  are  not  clear,  it  would  seem,  whether  the  mere  fact  of  the  deed  or  instrument  ha\-ing 
existed  thirty  years,  in  the  proper  custody,  unaided  by  any  other  circumstance,  is  enough  to  allow 
it  to  be  read.  According  to  the  English  adjudications,  this  would  furnish  the  requisite  presump- 
tion of  its  authenticity.  See  the  cases  cited  in  the  text;  Carhamton's  Lessee  v.  Carliamton,  1 
Irish  T.  Rep.  577,  578.  So  also,  in  South  Carolina  [semUe per  Our,  Harper,  J.,  delivering  the 
opinion,  in  Robinson  v.  Craig,  1  Hill's  Rep.  389) ;  but,  in  tliis  case,  beside  the  antiquity  of  the 
deed,  possession  had  been  held  of  a  part  of  tbe  property,  in  accordance  with  its  provisions,  for 
six  or  eight  years,  and  there  had  been  no  possession  prior  to  that  inconsistent  with  it.  The  deed, 
moreover,  purported  to  have  been  recorded  soon  after  its  date.  In  a  previous  case,  in  the  same 
state,  the  deed  was  dated  over  one  hundred  years  ago ;  it  liad  been  proved  and  recorded  a  few 
days  after  its  execution,  and  the  party  offering  it  proposed  to  show,  that  it  had  been  in  his  cus- 
tody, and  those  under  whom  he  claimed,  for  more  than  thirty  years  ;  yet,  as  possession  had  not 
gone  along  with  it,  and  no  act  of  ownership  was  shown  to  have  beou  exercised  in  accordance 
with  it,  held,  that  it  could  not  be  read  without  proof  of  execution.  Mr.  Justice  Johnson,  who 
delivered  the  opinion,  after  quoting  from  BuUer's  Nisi  Prius  that  "  there  ought  to  be  some  account 
of  the  deed,  where  found,  &c.,"  said,  that  this  was  applicable  to  a  peculiar  species  of  writing, 
regarded  as  in  the  nature  of  public  properly,  and  partaking  in  some  degree  of  ihe  character  of 
records ;  that,  in  respect  to  these,  it  was  enough  to  show,  that  they  had  come  from  the  place 
where,  according  to  their  nature,  they  would  probably  be  deposited.  But  he  denied  that  such 
was  the  case  with  mere  private  writings,  as  deeds,  &o.,  however  ancient.    Middleton  v.  Mass,  2 
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Nott  &  M'Cord,  65.  In  Burr  v.  Gratz  (4  "Wheat.  213),  it  was  held  that  the  deed  having  existed 
for  thirty  years,  and  it  being  proved  to  have  been  in  possession  of  the  lessors  of  the  plaintiff, 
together  with  the  fact  of  their  having  some  years  before  asserted  it  in  a  chancery  suit,  as 
the  foundation  of  their  title,  was  enough  to  entitle  it  to  be  read  without  proof  of  execution- 
Id.  217.  See  Coulson  v.  "Walton,  9  Peters'  Rep.  62,  72;  "Winn  v.  Patterson,  Id.  574,  575; 
Clark's  Lessee  v.  Courtney,  5  Id.  344.  See  also  Henthom  v.  Doe,  1  Blackf.  Rep.  157,  162, 
and  note  3  at  p.  165.  In  Jackson  ex  dem.  Lewis  v.  Laroway  (3  John.  Cas.  283),  the  question  , 
arose  upon  an  ancient  will ;  it  bore  date  in  1723  ;  the  premises  remained  in  their  natural  state 
till  1753,  when  possession  was  taken  by  those  claiming  in  opposition  to  the  will ;  several  unau- 
thorized certificates  of  probate,  &c.,  were  indorsed  on  it,  ranging  in  respect  to  the  date  from  1735 
to  1744,  the  handwriting  to  which  was  offered  to  be  proved.  The  court,  on  motion  for  a  new 
trial,  held,  that  the  presumption  againsst  the  will,  arising  from  the  absence  of  corresponding  pos- 
session up  to  1753,  was  explained  away  by  the  character  and  situation  of  the  property  previous 
to  that  time ;  and  the  like  presumption  ii-om  the  adverse  possession,  was  neutralized  by  the  cir- 
cumstance that  those  who  had  an  interest  in  the  will  did  not  appear  to  have  known  of  such  pos- 
session having  been  taken,  until  long  afterward.  In  short,  the  case  turned  mainly  upon  the 
question,  whether,  showing  the  existence  of  the  wiU  as  early  as  1735  (the  date  of  one  of  the 
certificates,  which  were  offered  on  the  trial  for  that  purpose),  would,  in  the  absence  of  any  coun- 
ter presumptipn,  be  sufficient  to  entitle  it  to  be  read  as  an  ancient  deed.  The  court  decided  in 
the  affirmative  (Kent,  J.,  dissenting),  and  granted  a  new  trial,  because  the  judge  at  the  circuit 
refiised  to  admit  the  will.  This  case  was  reviewed  and  directly  approved  in  Hewlett  v.  Cock  (7 
"Wend.  374);  and  in  the  latter.  Nelson,  J,,  who  delivered  the  opinion,  placed  strong  emphasis 
upon  the  fact  of  the  lease  having  been  found  in  the  appropriate  custody ;  but  there,  this  circum- 
stance stood  connected  witli  others  of  a  no  less  imposing  character.  Jackson  ex  dem.  Lewis  v. 
Laroway  {supra),  has,  perhaps,  gone  farther  than  any  other  direct  adjudication  in  New  York,  in 
giving  effect  to  the  presumption  arising  from  the  mere  existence  of  the  instrument  for  thirty  years, 
unaided  by  other  circumstances.  It  is  difficult,  if  not  impossible,  to  reconcile  the  opinion  of  the 
court  in  that  case  with  certain  dicia  in  Jackson  ex  dem.  Hunt  v.  Luquere  (5  Cowen's  Rep.  221). 
The  question  in  both  cases  was,  as  to  the  admissibility  of  an  ancient  will.  Both  recognize  and 
act  upon  the  doctrine  of  the  EngUish  courts,  that  where  possession  is  rot  shown,  you  may  resort 
to  circumstances.  In  the  latter,  the  circumstantial  evidence  consisted  of  proof  of  the  handwriting 
of  one  of  the  witnesses,  possession  of  one  of  the  devisees  for  nearly  (though  not  quite)  thirty  years, 
&o.  These  were  held  sufficient  to  allow  the  wUl  to  be  read,  on  the  footing  of  an  ancient  deed  ; 
but  "Woodworth,  J.,  who  delivered  the  opinion,  at  p.  224  denies  that  the  mere  existence  of  an 
instrument  for  more  than  thirty  years,  is,  in  any  case,  enough  to  authorize  it  to  be  read  without 
further  corroboration.  He  denies,  moreover,  that  such  a  doctrine  has  ever  been  judicially  recog- 
nized in  New  York ;  "  and  if  introduced,"  he  says,  "  would  be  an  experiment  of  very  dangerous 
tendency."  It  is  to  be  noted  that  the  learned  judge  was  speaking  in  a  case  where  the  custody 
of  the  instrument  had  been  indisputably  regular;  and  assuming  that  the  presence  of  this  circum- 
stance is  not  to  qualify  his  observations,  in  any  degree,  we  are  at  a  loss  to  perceive  the  distinc- 
tion between  the  doctrine  which  he  says  has  "nol  been  recognized,"  and  that  which  was  recog- 
nized in  Jackson  ex  dem.  Lewis  v.  Laroway.  Indeed  at  pp.  225,  226,  he  substantially  concedes, 
with  respect  to  that  case,  that  the  view  we  have  taken  of  it  is  correct. 

Thus  far  we  have  spoken  mainly  with  regard  to  cases  where  the  authenticity  of  the  instrument 
stands  independent  of  anything  except  presumptions  derived  from  circumstances  collateral  to  it, 
and  consistent  with  its  provisions.  It  is  hardly  necessary  to  mention  that  testimony  identifying 
the  handwriting  of  the  witnesses,  or  parties,  or  some  of  them,  though  it  may  be  of  a  very  infe- 
rior character,  and  such  as  would  not  be  admissible  in  regard  to  more  recent  transactions,  is  also 
frequently  resorted  to.  This,  perhaps,  should  be  called  direct  evidence  of  the  execution  of 
the  instrument,  as  contradistinguished  from  that  arising  from  the  circumstances  of  which  we 
have  spoken.  But  the  cases  where  such,  or  the  like  evidence,  has  been  required,  constitute 
a  distinct  class,  not  included  in  our  previous  observations,  but  which  may  properly  be  here 
noticed. 

"Where  an  ancient  instrument  stands  uncorroborated  by  possession,  and  is  not  otherwise  suffi- 
ciently "  accounted  for,"  as  it  is  caUed,  some  proof  of  execution  is  to  be  adduced.  McGennis  v. 
Allison,  10  Serg.  &  Rawle,  199 ;  Coulson  v.  "Walton,  9  Peters'  Rep,  71,  72.    But  the  law  is  indul- 
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of  the  inconvenience  and  inutility  of  searches  after  attesting  witnesses  to 
ancient  deeds,  and  on  the  expediency  of  fixing  some  definite  limit  to 
searches  of  this  nature.  The  danger  arising  from  such  a  relaxation  of 
general  principles  is,  in  some  measure,  diminished  by  the  operation  of  the 
rule,  which  requires  documents  to  be  produced  from,  their  proper  place  of 
custody,  or  at  least  from  a  place  of  deposit,  which,  if  not  the  one  which 
would  be  strictly  required  by  law,  would  be  one,  where,  in  the  ordinary 
course  of  things,  the  documents,  if  genuine,  might  reasonably  be  expected 
to  be  found  ;(1)  and  in  many  instances,  the  circumstances  of  the  instrument 
having  been  acted  upon,  and  of  the  enjoyment  of  property  being  con- 
sistent with  and  referable  to  it,  or  otherwise,  afford  a  criterion  of  its  genu- 
ineness.(2) 


gent  in  such  cases,  and  does  not  require  that  complete  measure  of  proof  which  it  demands  in  re- 
spect to  more  recent  transactions.  Per  McLean,  J.,  in  Coulson  v.  Walton,  9  Pefers'  E.  62,  10. 
See  Bennett  v.  Runyon,  4  Dana,  422,  424.  If  the  subscribing  witnesses  are  living,  and  not  absent 
or  incompetent,  they  should  be  called.  See  McGennis  v.  Allison,  10  Serg.  &  Rawle,  197,  199 ; 
Jackson  ex  dem.  Burhans  v.  Blanshaw,  3  John.  Eep.  292,  297,  298  ;  Clarke's  Lessee  v.  Courtney, 
6  Peters'  Eep.  319,  344 ;  Tolman  v.  Emerson,  4  Pick.  Eep.  160, 162.  But  it  is  not  unusual  for  the 
court  to  presume  their  death  or  absence,  after  the  lapse  of  thirty  years  or  upwards,  and  so  save 
the  necessity  of  search,  inquiry,  &c.  See  McGennis  v.  Allison,  10  Serg.  &  Eawle,  199  ;  Winn  v. 
T.  Patterson,  9  Peters'  Rep.  674,  675,  per  Story,  J. ;  Jacksun  ex  dem.  Livingston  v.  Burton,  11 
John.  Eep.  64 ;  Duncan  v.  Beard,  2  Nott  &  MeCord,  400,  408  ;  Knox  v.  Sflloway,  1  Fairf.  Eep. 
217  ;  Bennett  v.  Robinson's  Adm'r,  3  Stewart  &  Porter,  229.  But  see  Clarke's  Lessee  v.  Court- 
ney, 5  Peters' Eep.  319,344.  And,  in  Pennsylvania,  where  a  writing  was  dated  twenty-eight 
years  and  five  months  before  the  trial,  and  possession  had  gone  along  with  it,  held  that  it  was 
sufficiently  proved  by  a  person  who  was  present  at  the  execution,  though  no  inquiry  had  been 
made  for  the  attesting  witness.  Everley  v.  Stoner,  2  Yeates'  Rep.  122.  In  Thomas'  Lessee  v. 
Horlocker  (1  DaU.  Eep.  14),  a  deed  was  produced,  bearing  date  sixty -three  years  ago.  One  of  the 
witnesses  was  proved  to  be  dead,  and  the  other  not  known.  Possession  had  not  accompanied  it, 
and  no  proof  was  adduced  respectmg  it  or  its  custody  previous  to  the  trial,  save  that  a  witness 
testified  he  had  well  known  one  of  the  attesting  witnesses,  had  seen  many  deeds  and  papers 
signed  by  him,  and  thence  believed  his  name  to  the  deed  in  question  to  be  in  his  handwriting,  but 
had  never  seen  him  write.  Considering  its  antiquity,  the  court  thought  this  was  sufficient  proof, 
and  so  allowed  it  to  be  read  in  evidence.  Where  handwriting  is  resorted  to,  in  these  cases,  very 
inferior  testimony  on  the  point  is  admissible.     See  post,  of  the  text. 

(Eeoent  decisions  are  to  the  same  effect.  There  must  be  corroborating  circumstances,  such  as 
possession  or  acts  done  under  it,  to  render  an  ancient  deed  or  will  admissible  without  any  proof 
of  its  execution.  Crowder  v.  Hopkins,  10  Paige  Ch.  R.  183 ;  Bradstreet  v.  Clarke,  12  Wend. 
602  ;  Willson  v.  Betts,  4  Denio  E.  201 ;  Starmg  v.  Bowen,  6  Barb.  109  ;  llcckerman  v.  Hummel, 
19  Penn.  E.  64 ;  Carter  v.  Chandron,  21  Ala.  72 ;  Troup  v.  Hurlbut,  10  Barb.  Sup.  Ct.  354 ;  Eidge- 
ley  V.  Johnson,  11  Id.  527  ;  Homer  v.  Cilley,  14  N.  Hamp.  85.  Possession  under  an  ancient  deed 
is  strong,  but  not  the  sole  evidence  of  its  authenticity ;  other  circumstances  are  also  admissible. 
Caruthers  v.  Eldridge,  12  Gratt.  (Va.)  670.  Its  execution  should  be  proved.  Lee  v.  Wharton, 
11  Texas,  61.) 

(1)  By  Coleridge,  J.,  in  Doe  d.  Wildgoose  v.  Pearce,  2  Mo.  k  R.  240.  See  also  Doe  d.  Neale 
V.  Samples,  8  A.  &  E.  151 ;  Doe  v.  Benyon,  4  B.  &  D.  193  ;  Meath  (Bp.)  v.  Winchester  (Marq.), 
3  N.  C.  200 ;  S.  C,  10  Bligh.  462  ;  Doe  d.  Shrewsbury  (Earl)  v.  Keeling,  17  L.  J.,  Q.  B.  199. 
As  to  the  proper  custody  of  old  documents,  see  supra.  Chap.  6,  p.  223,  et  seq. 

(2)  See  Vin.  Ab.  tit.  Evidence,  A,  b.  5,  oit.  7  East,  291 ;  B.  N.  P.  255 ;  Pry  v.  Wood,  Selw. 
N.  P.  640,  n. ;  Forbes  v.  Wale,  1  W.  Bl.  532,  oit.  by  Lord  Kenyon,  C.  J.,  1  Esp.  278 ;  Eoe  v. 
Rawlings,  7  East,  291. 
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Tlie  exception  above  mentioned  applies  not  only  to  sucTi  instruments  as 
are  generally  of  a  formal  character,  such  as  ■wills,(l)  bonds  and  other 
deeds,(2)  but  also  to  receipts,(3)  letters,(4:)  entries,(5)  and  all  other  ancient 
■writings  ;(6)  and  the  execution  or  writing  of  them  needs  not  be  proved, 
provided  tbey  have  been  so  acted  upon,  or  brought  from  such  a  place,  as 
to  afford  "  a  reasonable  presumption  that  they  were  honestly  and  fairly 
obtained  and  preserved  for  use,  and  are  free  from  suspicion  of  dis- 
honesty."(7) 

The  period  of  thirty  years  is  computed  from  the  date  of  the  instrument ; 
and  this  rule  is  equally  applicable  to  a  will  ;(8)  though  some  doubt  was 
formerly  entertained  upon  this  point,  on  the  ground  that  deeds  take  effect 
from  their  executioD,  but  wills  from  the  death  of  the  testator.(9) 

Ancient  seals. 

It  appears  to  have  been  doubted  in  one  case,(10)  whether  the  seal  of  a 
court  or  corporation  was  within  the  rule  as  to  thirty  years.  Lord  Tenter- 
den,  0.  J.,  said,  it  might  be  argued,  that  it  was  not  within  the  principle  of 
the  rule,  because,  although  the  witnesses  to  a  private  deed,  or  persons  ac- 
quainted with  a  private  seal,  may  be  supposed  to  be  dead,  or  not  capable 
of  being  accounted  for  after  such  a  lapse  of  time,  yet  the  seals  of  courts 
and  corporations,  being  of  a  permanent  character,  may  be  proved  by  per- 
sons at  any  distance  of  time  after  the  date  of  the  instrument  to  which  they 
are  affixed. 


(1)  See  Doe  d.  Bowdler  v.  Owen,  8  0.  &  P.  751. 

(2)  Chelsea  Waterworks  (Governor)  v.  Cowper,  1  Esp.  275. 

(3)  Ely  (Dean  and  Chapter)  v.  Stewart,  2  Atk.  ii  ■  Fry  v.  "Wood,  1  Selw.  N.  P.  540  ;  Manhy 
V.  Curtis,  1  Pri.  232  -,  Bertie  T.  Beaumont,  2  Id.  308 ;  Bnlleu  v.  Michel,  Id.  399 ;  S.  C,  4 
Dow,  297. 

(4)  In  Bere  v.  "Ward,  on  the  trial  of  an  issue  as  to  the  legitimacy  of  a  particular  person,  a  very 
old  letter,  purporting  to  bear  the  signature  of  the  head  of  the  family,  and  brought  from  among 
the  title  deeds  kept  at  the  family  seat,  was  admitted  as  genuine,  without  proof  of  the  hand- 
writing. By  Dallas,  C.  J.,  in  C.  P.  sitt.  after  Mich.  Term,  1821;  S.  P.  by  Lord  Tenterden,  C.  J., 
K.  B.  sitt.  after  Trin.  Term,  1823,  on  second  trial.  See  also  Doe  d.  Thomas  v.  Benyon,  12  A.  So 
E.  431,  where  the  case  of  Bere  v.  Ward  was  recognized  and  acted  upon. 

(5)  Wynne  v.  Tyrwhitt,  4  B.  &  A.  376. 

(6)  See  R.  V.  Eyton,  5  T.  B.  259;  B.  v.  Nethergong,  2  M.  &  S.  337,  as  to  settlement  cer- 
tificates. 

(7)  Vin.  Ab.  tit.  Evidence,  A,  b.  5,  cited  7  East,  291;  B.  ¥.  P.  255;  Forbes  v.  Wale,  1  W. 
Bl.  532,  cited  by  Lord  Kenyon,  C.  J.,  1  Esp.  278. 

Note  431. A  copy  of  a  faculty,  granted  in  1613,  was  admitted  in  evidence  in  a  tithe  suit,  it 

being  produced  from  the  custody  of  a  person  whose  rights  were  abridged  by  it,  and  there  being 
evidence  that  the  original  could  not  be  found  in  the  proper  depository,  which  had  been  destroyed 
by  the  great  fire  of  London.    Isham  v.  Wallace,  4  Simons,  25. 

(8)  Doe  d.  Oldham  v.  Wolley,  8  B.  &  C.  22  ;  Man  v.  Ricketts,  7  Beav.  653. 

(9)  See  M'Kenire  v.  Fraser,  9  Ves.  5. 

(10)  R.  V.  Bathwick  (Inhabs.),  2  B.  &  Ad.  648. 
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Rasure,  &c.,  in  old  writing. 

It  has  been  said,  that  if  there  is  any  blemish  in  the  deed  by  rasure  or 
interlineation,  the  deed  ought  to  be  proved,  though  above  thirty  years 
old, (I)  and  the  blemish  satisfactorily  explained.(2)     In  such  a  case,  the 


(1)  Gilb.  Ev.  89,  B.  N.  P.  255. 

See  Den  ex  dem.  Gaston  t.  Mason,  1  Coxe  Bep.  10. 

(2)  Note  432. — Mr.  Starkie  lays  down  the  rule  as  follows :  "  Where  the  deed  labors  under  any 
suspicion,  arising  from  any  rasuie  or  interlineation,  it  is  matter  of  prudence  and  discretion  to 
prove  it  in  the  usual  way,  by  means  of  an  attesting  witness,  if  any  be  stiU  Kving,  or  by  proof  o^ 
the  handwriting  of  an  attesting  witness,  where  they  are  all  dead,  in  order  to  rebut  the  unfavor- 
able presumption  arising  from  an  inspection  of  the  deed."  1  Stark.  Bv.  330,  331  (6th  Am.  ed.) 
Gilbert  and  BuUer  substantially  agree  that,  under  such  circum.'stanoes,  the  deed  should  be  proved; 
by  the  witnesses,  if  Uving,  and  if  they  are  dead,  by  proving  the  handwriting  of  the  witnesses,  or 
one  of  them,  and  also  the  handwriting  of  the  party.  BuU.  N.  P.  255  ;  GUb.  Ev.  (Lofft'sed.J  lOi. 
Our  author  seems  to  require  that,  in  addition  to  proving  the  deed  in  one  of  these  modes,  "  the 
blemish  should  be  satisfactorily  explained."  See  ante,  of  the  text.  But  BuUer  and  Gilbert,  the 
authorities  cited  by  him,  do  not  go  so  far ;  they  merely  require  proof  of  the  deed,  and  in  case  the 
subscribing  witnesses  are  unattainable,  they  agree,  that  the  deed  may  be  proved  by  identifying 
their  handwriting  and  that  of  the  party.  This,  as  has  been  well  said,  cannot  mean  that  an  ac- 
count must  be  given  of  the  blemishes;  for,  proving  the  handwriting  of  the  witnesses  could  not 
do  that.     Per  Wilhams,  C.  J.,  in  Bailey  v.  Taylor,  11  Conn.  Rep.  535. 

We  apprehend  there  wiU  be  found  little  or  no  distinction  between  ancient  instruments  and 
others,  in  this  particular.  Ordinarily,  where  there  are  rasures  or  interlineations  appearing  on  a 
deed,  it  becomes  a  question  of  fact  for  the  jury,  whether  they  were  made  before  or  after  execution ; 
and  the  decision  of  that  question  wUl  in  a  great  measure  depend  upon  the  circumstances  of 
each  individual  case.  2  Bv.  Both.  181.  The  general  doctrine  as  to  the  onus,  in  these  cases,  was 
somewhat  fully  considered,  ante,  note  117,  et  seq. ;  and  we  shall  here  set  down  some  few  addi- 
tional observations. 

The  decisions,  as  we  saw  in  that  note,  are  not  entirely  consistent  respecting  the  presumption 
arising  from  the  mere  face  of  the  instrument.  The  nature  of  the  alteration,  however,  must  al- 
ways have  great  weight  in  determining  questions  of  this  sort.  If,  for  instance,  the  alteration 
tends  to  diminish,  instead  of  increase,  the  rights  of  the  person  to  whom  the  instrument  was  given, 
the  law  will  not  impose  upon  him  the  burden  of  accounting  for  it.  Bailey  v.  Taylor,  11  Conn. 
Rep.  531.  This  was  the  case  of  a  note,  altered  from  600  to  BOO  dollars;  the  court  dechned  de- 
termining whether  such  an  alteration  would  avoid  it ;  but  assuming  that  it  would,  if  made  after 
execution,  through  the  procurement  of  the  holder,  they  held,  that  the  question  whether  it  had 
been  so  made,  was  properly  submitted  to  the  jury,  and  that  the  judge  who  tried  the  cause  did 
right  in  refusing  to  charge  them  to  presume  against  the  legality  of  the  alteration.  Where  an 
auctioneer's  memorandum-book  of  sales  had  been  altered,  by  adding  a  date,  the  court  said :  "  It 
is  not  to  be  presumed  that  the  alteration  was  made  by  the  plaintiff  (the  owner  of  the  property 
sold),  as  there  are  no  facts  disclosed  from  which  such  presumption  can  arise."  Nichols  v.  John- 
son, 10  Conn.  Rep.  192,  198. 

In  the  case  of  a  deed,  where  the  alteration  is  against  the  interest  of  the  grantee,  it  will  be 
presumed,  in  the  absence  of  testimony,  to  have  been  done  ;it  the  time  of  execution.  Heffelinger 
V.  Shutz,  16  Serg.  &  Rawle,  44-,  46,  per  Duncan,  J.  In  Coulson  v.  Walton  (9  Peters'  Rep.  "iS,  79), 
the  question  was  upon  the  authenticity  of  an  ancient  bond  for  a  deed,  in  which  some  blemishes 
or  alterations  appeared.  It  was  not  doubted  but  that  they  were  made  since  the  execution;  and 
the  point  was,  whether  those  claiming  under,  or  those  claiming  adversely  to  it,  had  made  them. 
The  alteration  was  not  calculated  to  advance  the  interest  of  those  claiming  under  the  bond;  and 
the  proof  showed  that  it  had  been  possessed  by  those  claiming  adversely  to  it.  They  having  an 
interest  in  destroying  it,  the  court  said  it  was  fair  to  presume  that,  if  the  alteration  was  made  by 
design,  it  was  made  by  some  of  those  whose  interest  lay  in  destroying  it.  But,  where  a  bond 
has  been  altered  since  its  dehvery,  and  in  a  material  part,  the  onus  will  be  upon 'the  obligee  to 
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jury  would  have  to  try  whether  the  rasure  or  interlineation  was  hefore  or 
after  the  delivery  of  the  deed  ;  for,  if  the  rasure  was  before  that  time,  the 
deed  is  still  valid  and  binding ;  it  is  only  after  the  delivery,  that  a  rasure 
or  interlineation  can  affect  a  deed,(l)  and  even  then  they  are  in  some  cases 
immaterial. (2)  Now,  to  ascertain  the  time  of  delivery,  the  first  and  best 
evidence  to  be  resorted  to  is  the  testimony  of  a  subscribing  witness,  if  any 
can  be  produced  ;  or,  if  there  is  no  subscribing  witness,  other  persons  m.ay 
be  called,  who  were  present  when  the  deed  was  delivered  ;(3)  or  if  no  per- 
son was  present,  the  time  of  delivery  will  be  reckoned  from  the  date  of 
the  deed.  And  the  fact  of  the  rasure  having  been  after  the  delivery  may 
be  proved  either  by  a  subscribing  witness,  or  by  any  other  person  who 
saw  the  rasure  made.(4)     In  the  case,  however,  of  ancient  document,  bear- 


show  that  it  was  done  legally.  Barrington  v.  The  Bank  of  Washington,  14  Serg.  &  Eawle,  405. 
The  presumption  in  sueh  eases  usually  is,  that  the  alteration  was  made  by  the  obligee,  or  with 
his  assent  at  all  events.    So  as  to  a  deed  of  lands.     Chelsey  v.  Frost,  1  New  Hamp.  Rep.  145. 

The  same  principle  applies  in  respect  to  a  note,  altered  after  execution,  and  apparently  for  the 
benefit  of  the  promisee.  Bowers  v.  Jewell,  2  New  Hamp.  Rep.  543.  See  Martindale  v.  FoUett, 
1  Id.  95.  The  case  of  Henman  v.  Dickinson  (5  Bing,  183,  cited  ante,  note  117),  went  a  great  way 
in  presuming  against  the  legality  of  an  alteration,  appearing  upon  the  face  of  commercial  paper. 
Indeed,  the  position  established  by  that  case  seems  to  make  no  distinction  between  the  different 
species  of  written  instruments,  but  was  probably  designed  as  applicable  to  all.  This  decision  has 
been  repudiated  in  Connecticut,  and  it  is  said  that  no  other  adjudication  in  the  English  courts  has 
gone  to  the  same  extent,  or  recognized  its  doctrines.  See  Bailey  v.  Taylor,  11  Conn.  Rep.  538, 
539,  540,  per  "Williams,  C.  J.,  delivering  the  opinion  of  the  court.  In  the  latter,  the  court  review 
Taylor  v.  Mosely  (6  Carr.  &  Payne.  273)  (a  case  since  that  of  Henman  v.  Dickinson),  and  infer 
from  it  that  the  opinion  of  Lyndhurst,  C.  B.,  who  tried  the  cause,  was  against  the  law  as  laid 
down  in  Henman  v.  Dickinson. 

(1)  See  Knight  v.  Clements,  8  A.  &  E.  215.  , 

(2)  See  Falmouth  (Earl)  v.  Roberts,  9  M.  &  W.  469,  which  was  the  oasS  of  an  erasure  in  a 
modern  instrument. 

Note  433. — The  cases  are  by  no  means  agreed,  on  all  points,  as  to  the  effect  of  an  alteration 
in  a  sealed  instrument,  made  after  execution.  The  following  references  to  such  authorities  as 
have  incidentally  occurred,  in  our  researches  for  other  purposes,  are  set  down  as  exhibiting  some 
of  the  views  which  have  been  entertained  in  regard  to  the  general  doctrine.  2  Kv.  Poth.  179, 
et  seq. ;  Bay  ley  on  Bills,  173  (Lend.  ed.  of  1829) ;  No.  48  law  Lib.  Philad. ;  Pigot's  Case,  1 1  Co. 
27  •  Markham  v.  Gonaaton,  Cro.  Eliz.  626 ;  Shep.  Touch.  69  ;  Cutis  v.  United  States,  1  Gall.  69^ 
71 ;  Barret  v.  Thomdike,  1  Greenl.  Rep.  73,  77 ;  Chelsey  v.  Frost,  1  N.  Hamp.  Rep.  145 ; 
Tomson  T.  "Ward,  1  Id.  9;  Smith  v.  Crocker,  5  Mass.  Rep.  538;  Hatch  v.  Hatch,  9  Id.  307; 
Hunt  V.  Adams,  6  Id.  521 ;  Stahl  v.  Berger,  10  Serg.  &  Rawle,  170  ;  Speake  v.  United  States,  9 
Cranch  28  ■  Moore  v.  Biokham's  Lessee,  1  Binn.  1,  4;  Whiting  v.  Daniel,  1  Hen.  &  Munf  390  ; 
Bowers  v.  Jewell,  2  N.  Hamp.  Rep.  554;  Bayley  v.  Taylor,  11  Conn.  Rep.  533,  d  seq. ;  Nichols 
V.  Johnson  10  Id.  196,  197,  ei  seq.;  Jackson  ex  dem.  MaUn  v.  Mahu,  15  John.  Rep.  293;  Rees 
V.  Overbaugh,  6  Cowen's  Rep.  746 ;  Williams  v.  Crary,  6  Id.  368 ;  Barrington  v.  The  Bank  of 
"Washington,  14  Serg.  &  Rawle,  405;  Hale  v.  Ruas,  1  Greenl.  R.  334;  Ingram  v.  Hall,  1  Hayw_ 
212  213  ;  Owings  v.  Norwood's  Lessee,  2  Harr.  &  John.  96;  Penny  v.  Corwithe,  18  John.  Rep. 
499  •  Jackson  ex  dem.  Stewart  v.  Kingsley,  17  Id.  158.  See  also  the  oases  relating  to  deeds 
ante,  note  177.     See  Biso  post  of  the  text. 

(3)  Note  434. — S.  P.,  Penny  v.  Corwithe,  18  John.  R.  499,  501.  See  OonneU  v.  Brown,  Litt. 
Sel.  Cas.  459,  462,  463. 

(4)  Note  435. — S.  P.,  Penny  v.  Corwithe,  18  John.  Rep.  499,  501.  So,  sembk,  any  person 
may  be  aUowed  to  testify  that  he  saw  the  rasure  before  the  execution  of  the  deed.    Id. 
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ing  date  beyond  the  time  of  living  memory,  it  is  not  possible  tbat  thia 
doctrine  can  be  strictly  adhered  to. 

Where  subscribing  witness  alive. 

The  rule,  that  deeds  of  thirty  years'  standing  prove  themselves,  is  so  well 
established,  that  even  if  a  subscribing  witness  were  alive,  and  in  a  state  to 
be  produced,  it  would  be  unnecessary  to  call  him  for  proving  the  execu- 
tion.(l)  Lord  Kenyon,  C.  J.,  is  reported  to  have  said,(2)  that  he  remem- 
bered a  case  before  Yates,  J.,  in  which,  a  deed  of  that  age  being  produced 
in  evidence,  it  appeared  that  the  subscribing  witness  was  then  actually  in 
court ;  but  the  judge  declared  he  would  not  break  in  upon  a  rule  of  evi- 
dence so  well  established,  by  requiring  the  subscribing  witness  to  be 
called,  and  admitted  the  deed  without  further  proof  In  one  case,(3)  in- 
deed, Perrot,  B.,  held,  that,  although  a  deed  may  be  read  in  evidence  on 
account  of  its  antiquity,  yet,  if  on  the  other  side  it  is  shown,  that  one  of 
the  witnesses  is  alive,  he  must  be  produced,  or  the  deed  must  be  rejected ; 
and  he  cited  a  case,  where  a  deed  was  produced  in  the  King's  Bench,  and 
it  appeared,  that  Sir  Joseph  Jekyll  was  the  subscribing  witness,  upon 
which  the  court  said,  bhey  knew  he  was  alive,  and  that  if  he  did  not  come 
to  prove  it,  the  plaintiff  must  be  nonsuited.  It  was  then  mentioned  to 
have  been  ruled  by  Yates,  J.,  that,  for  the  sake  of  practice,  the  witness 
should  not  be  allowed  to  prove  an  old  deed,  even  if  he  attended  for  that 
purpose;  but  Perrot,  B.,  retained  his  opinion ;  "An  old  deed,"  he  said, 
"  is  admitted  only  on  a  presumption  that  the  witnesses  are  dead,  but  when 
the  contrary  is  made  to  appear,  they  must  be  called."  If  the  rule  is 
founded  on  the  mere  presumption  of  the  attesting  witness's  death,  then  it 
seems  to  follow,  that  where  this  presumption  is  contradicted  by  the  fact  of 
his  being  still  alive,  the  execution  of  the  deed  ought  to  be  regularly  proved 


(1)  Doe  d.  Spilsbury  v.  Burdett,  4  A.  &  B.  1. 

Note  436. — In  Massachusetts,  this  doctrine  has  been  disapproved.  Tolman  v.  Emerson,  4 
Pick.  Kep.  162.  The  case  proceeds  upon  the  assumption  that  the  like  disapproval  was  con- 
tained in  Jackson  ex  dem.  Burhans  v.  Blanshaw  (3  John.  R.  29i).  Spencer,  J.,  there,  however, 
expressly  says  that,  in  the  case  of  an  ancient  deed,  it  is  not  necessary  to  call  the  subscribing 
witnesses ;  tor  the  rule  is  general.  Id.  295.  And  Kent,  C.  J.,  who  delivered  the  prevailing 
opinion,  held  merely  that  the  subscribing  witness,  being  ahve,  &c.,  must  be  called,  unless  the  ad- 
mission of  the  will  m  question  could  be  supported  on  the  footing  of  an  ancient  deed,  which  proves 
itself;  thus,  by  strong  implication  at  least,  conceding  that,  in  the  latter  case,  the  subscribing  wit- 
ness, though  living,  and  in  a  situation  to  be  produced,  need  not  be  called.  Id.  297,  298.  This 
doctrine  was  directly  recognized  in  Jackson  ex  dem.  Bowman  v.  Christman,  4  Wend.  271,  278; 
and  incidentally,  in  Knox  v.  SiUoway,  1  Fairf.  Ecp.  217.  See  also  S.  P.,  M'Gennis  v.  Allison, 
10  Serg.  &  Rawle,  196  ;  Boe  ex  dem.  Oldham  v.  Wolley,  8  Born.  &  Cress.  25  ;  Henthorn  v.  Doe, 
1  Bl.ick.  Rep.  162. 

We  have  seen,  that  where  the  deed  is  not  so  corroborated  as  to  allow  it  to  be  read  as  an 
ancient  deed,  the  subscribing  witnesses,  if  shown  to  bo  alive  and  in  a  situation  to  be  produced, 
must  be  called.     Ante,  note  430. 

(2)  In  Marsh  v.  Collnett,  2  Esp.  665. 

(3)  Rees  v.  Mausell,  1  Selw.  N.  P.  540,  n. 
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as  in  ordinary  cases.  But  if  courts  of  law  have  adopted  tte  rule,  not  on 
the  single  presumption  of  a  fact  (whicli  would  be  for  the  consideration  of 
the  jury  rather  than  of  the  court),  but  as  a  general  maxim  of  law,  there  ap- 
pears to  be  no  inconsistency  in  acting  generally  upon  this  principle,  thougli 
in  the  particular  case  the  subscribing  witness  may  be  proved  to  be  alive — 
at  the  same  time  leaving  it  to  the  opposite  side  to  dispute  the  regularity  of 
the  execution,  by  calling  him  or  any  other  witness. 

Lord  Tenterden,  C.  J.,(l)  adverting  to  the  argument,  that  where  the  ex- 
istence of  an  attesting  witness  is  proved,  he  ought  to  be  called,  observed, 
that  "  although  the  principle  on  which  deeds  after  that  period  are  re- 
ceived in  evidence  without  proof  of  their  execution,  is,  that  the  witnesses 
may  be  presumed  to  have  died,  yet  that  allowing  this  presumption  to  be 
rebutted,  would  only  be  a  trap  for  a  nonsuit.  The  party  producing  the 
will  might  know  nothing  of  the  existence  of  the  witness  till  the  time  of 
trial.  The  defendant  might  have  ascertained  it,  and  kept  his  knowledge  a 
secret  up  to  that  time,  in  order  to  defeat  the  claimant." 

2.  Exception  to  the  rule,  where  the  witness  attests  in  pursuance  of  a 
rule  of  court,  which  court  has  acted  upon  the  document. 

Witness  attesting  under  rule  of  court. 

Where  an  attorney,  in  compliance  with  a  rule  of  the  Court  of  Bank- 
ruptcy, had  attested  an  insolvent's  petition  for  protection  (under  the  statute 
5  &  6  Vict.  c.  116),  it  was  held,(2)  that  it  was  not  necessary,  for  the  purpose 
of  showing  that  the  petition  had  been  presented,  that  the  witness  should 
be  called  to  prove  the  signature  to  the  petition.  In  this  case  Alderson,  B., 
observed,  "  Where  parties  have  a  witness  to  attest  their  execution  of  in- 
struments, he  is  the  witness  conventionally  appointed ;  bere  the  attorney 
is  only  a  witness  by  order  of  the  Court  of  Bankruptcy."  The  court,  how- 
ever, ultimately  decided  the  question  upon  the  ground  that  the  Bankrupt 
Court  had  acted  upon  the  petition,  which  was  evidence  that  it  had  been 
presented. 

In  a  later  case(3),  where  it  was  proposed  to  put  in  evidence  a  schedule 
filed  by  the  defendant  in  the  Insolvent  Debtors'  Court,  for  the  purpose  of 
proving  the  admission  of  a  debt ;  it  was  held  to  be  necessary  to  prove  the 
defendant's  signature  by  calling  the  attorney  who,  pursuant  to  a  rule  of 
the  court,  had  attested  the  signature.(4) 


(1)  In  Doe  d.  Oldham  v.  WoUey,  8  B.  &  C.  24. 

(2)  Bailey  v.  Bidwell,  13  M.  &  W.  13. 

(3)  Streeter  v.  Bartlett,  5  C.  B.  562. 

(4)  The  marginal  note  to  this  ease  states  that  it  is  necessary  to  call  the  subscribing  witness 
"  even  where  the  document  has  been  acted  upon  by  the  court."  That  fact  does  not  appear  in  the 
body  of  the  report.  It  was  stated  indeed  by  counsel  aurguemdo,  that  it  was  proved  aKunde.  But 
Maule,  J.,  in  his  judgment,  after  stating  that  the  decision  in  Bailey  v.  BidweU  proceeded  upon  the 
ground  that  the  Court  of  Bankruptcy  had  acted  upon  the  petition,  expressly  adds,  "  That  ground 
does  not  exist  here."    5  C.  B.  567. 
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3.  Exception  to  the  rule,  -where  the  adverse  party,  producing  the  docu- 
ment, takes  an  interest  under  it. 

A  writing  coming  out  of  the  other  party's  possession,  to  he  proved,  when. 

Although  it  is  now  clearly  established,  that  the  fact  of  a  written  instru- 
ment coming  out  of  the  possession  of  the  adverse  party  will  not  of  itself 
dispense  with  the  necessity  of  proving  its  execution, (1)  yet  an  exception  of 
great  practical  importance  to  the  rule  which  requires  the  proof  of  writings 
by  an  attesting  witness,  has  been  established — namely,  that  where  a  party 
who  claims  a  beneficial  interest  under  a  written  instrument,  produces  it 
under  a  notice,  he  is  not  in  general  entitled  to  insist  on  the  execution  being 
proved,  either  by  the  attesting  witnesses,  or  in  any  other  manner.(2) 


(1)  Doe  d.  "Wflkins  v.  Cleveland  (Marq.),  9  B.  &  C.  869 ;  Gordon  v.  Secretan,  8  East,  548,  over- 
ruhng  R.  v.  Middlezoy,  2  T.  R.  41 ;  Knight  T.Waterford  (Marq.),  4  Y.  &  C.  284.  See  also  Pearce 
V.  Hooper,  wt  infra. 

(2)  Note  43'7. — The  cases  cited  in  the  text  seem  to  have  been  followed  with  great  uniformity. 
'The  general  rule  is,  that  the  party  who  calls  out  a  written  instrument  from  his  adversary's  pos- 
session, must  prove  its  execution  if  he  would  use  it  as  evidence,  in  the  regular  mode.  1  Stark- 
Bv.  351  (6th  Am.  ed.)  The  difficulty  is  in  deternaining  how  far  the  exception  mentioned  hy  our 
author  extends,  and  the  particular  eases  which  are  fairly  embraced  within  it.  It  is  clear,  that 
the  mere  fact  of  the  instrument  coming  from  the  possession  of  the  adverse  party,  under  a  notice 
to  produce,  will  not  dispense  with  the  ordinary  proof  of  execution.  Id.  In  Vachter  v.  Cocks 
(1  Bam.  &  Adol.  145),  the  plaintiffs,  assignees  of  a  bankrupt,  sued  the  defendants  for  money  had 
and  received ;  and  on  the  trial,  the  former  offered  a  deed,  by  which  they  proposed  to  show  that 
the  bankrupt,  on  the  opening  of  a  certain  account  with  the  defendants,  assigned  over  to  them  his 
book  debts  and  some  policies  of  insurance.  The  defendants  bad  collected  moneys  under  the 
deed ;  but  after  the  commission,  and  some  months  before  the  trial,  they  had  given  up  both  the 
deed  and  the  money  to  the  assignees.  Under  these  circumstances,  the  court  were  clear  that  the 
plaintiffs  were  bound  to  prove  the  deed  according  to  the  general  rule ;  that  the  exception  estab- 
lished in  Pearce  v.  Hooper,  stated  in  the  text,  could  not  be  extended  to  a  case  hke  the  presenb 
where  the  party  wishing  to  make  the  deed  evidence,  had  had  it  a  long  time  in  his  custody,  and 
might  therefore  have  been  prepared  to  prove  the  execution.  It  is  indispensable,  in  order  to  bring 
a  case  within  the  exception  mentioned  in  the  text,  that  the  party  producing  the  instvhment, 
should  claim  an  interest  under  it.  Doe  d.  WUkins  v.  Cleveland  (Marquis),  9  Barn.  &  Cress.  864. 
There  is  no  distinction,  so  far  as  this  subject  is  concerned,  between  a  deed  and  any  other  written 

Dstrument ;  the  latter  may  come  within  the  general  rule,  or  the  exception,  according  to  circum- 
Btanoea,  as  well  as  the  former.  Wetherston  v.  Edington,  2  Camp.  Rep.  94.  In  assumpsit  by  the 
vendee,  to  recover  back  against  the  vendor  a  deposit  on  the  purchase  of  real  estate,  the  defend, 
ant,  at  the  trial,  produced  (under  a  notice  requiring  it)  the  agreement  which  had  been  signed  at 
the  foot  of  the  conditions  of  sale :  held,  that  the  plaintiff  need  not  call  the  subscribing  witness,  as 
it  was  an  instrument  under  which  the  defendant  claimed  an  interest  Bradshaw  v.  Bennetti 
5  Oarr.  &  Payne,  48. 

The  doctrine  baa  been  recognized  and  acted  on  in  the  American  courts.  In  Rhoades'  Lessee 
V.  Sehn  (4  Wash.  C.  0.  Rep.  115,  119),  the  defendant,  on  the  trial,  pursuant  to  notice,  produced 
a  diagram,  and  the  plaintiff  thereupon  offered  to  read  it  in  evidence  without  any  proof  to  authen" 
tioate  it.  Washington,  J.,  rejected  it,  holding,  that  the  mere  fact  of  its  coming  out  of  the  defend- 
ant's possession  was  not  sufficient.  He  admitted,  however,  that  if  the  party  producing  an  instru- 
ment on  notice  "  be  a  party  to  it,  or  claims  a  beneficial  interest  under  it,"  these  facts  might 
dispense  with  the  necessity  of  giving  further  proof,  because  of  such  privity  or  interest,  and  not  he- 

ause  of  the  possession  of  the  instrument  by  the  party  against  whom  it  is  offered.  But,  in  the 
present  ease,  he  said,  the  instrument  was  a  mere  draft,  to  which  there  were  no  parties,  and  it 


CH.  VII.]  Produced  hy  Party  Interested.  487 

Thus,  in  an  action  of  trespass,(l)  where  the  question  was,  whether  the 
place  in  which  the  trespass  was  alleged,  belonged  to  the  plaintiff,  as  part 
of  a  certain  estate ;  the  defendants  gave  notice  to  the  plaintiff  to  produce 
a  deed  of  conveyance,  in  which  the  estate  had  been  conveyed  to  the  plain- 
tiff by  a  description,  limited  to  a  number  of  acres,  which,  it  was  said, 
would  necessarily  exclude  the  place  in  question.  The  plaintiff  produced 
the  conveyance  ;  the  judge  at  the  trial  ruled  that  the  defendants  ought  to 
prove  the  execution :  but  on  a  motion  afterwards  for  a  new  trial,  the 
Court  of  Common  Pleas  were  of  opinion  that  it  was  not  necessary  for  the 
defendants  to  call  the  attesting  witness  to  prove  the  execution.  Mansfield, 
C.  J.,  pointed  out  the  distinction  between  the  case  of  the  production  of  an 
instrument  by  a  party  who  claimed  no  interest  under  it,  and  the  one  then 
before  the  court :  "  Supposing,"  he  said,  "that  an  heir-at-law  is  in  posses- 
sion of  a  will,  and  the  devisee  brings  an  ejectment,  and  calls  on  the  heir 
to  produce  the  will ;  there  the  heir  claims,  not  under  the  will,  but  against 
the  will,  and  it  would  be  very  hard  that  the  will  should  be  taken  to  be 
proved  against  him,  because  he  produces  it :  but  that  is  very  different  from 
the  case  where  a  man  is  called  on  to  produce  the  deed  under  which  be 
bolds  an  estate.  The  plaintiff  here  has  no  interest  in  the  fee  simple  of  the 
estate,  if  this  deed  does  not  convey  it ;  consequently,  if  he  produces  the 
deed  under  which  he  claims,  shall  it  not  be  taken  to  be  a  good  deed,  so  far 
as  relates  to  the  execution,  as  against  himself?"  A  new  trial  was  there- 
fore granted. 

In  an  action  for  the  use  and  occupation  of  premises,  brought  against  the 


■was  not  shown  to  have  any  connection  with  the  title  of  the  defendant.  The  plaintiff,  therefore, 
must  authenticate  it  as  though  he  had  produced  it  in  the  first  instance  as  his  own.  The  case  of 
Betts  V.  Badger  (12  Johns.  Bep.  223),  lays  down  the  rule  substantially  thus — that  if  the  party 
producing  a  deed  of  lands  under  notice,  is  the  party  to  whom  it  was  given,  the  custody  of  the 
paper  affords  high  presumptive  evidence  that  he  holds  it  as  a  muniment,  and  the  opposite  party 
need  not  adduce  proof  of  its  execution,  but  it  is  to  be  taken,  prima  facie,  as  duly  executed.  In 
a  still  later  case,  the  defendant  in  ejectment,  under  a  notice  to  produce,  brought  forward  a  lease, 
given  by  one  R.  to  the  lessor  of  the  plaintiff;  it  appeared  that  the  lease  came  to  the  defendant's 
possession,  under  the  following  circumstances:  Some  years  after  it  was  made,  one  B.  agreed  to 
purchase  of  the  plaintiff's  lessor  for  $750,  B.  to  pay  the  rent  in  arrear  and  to  become  due  to  R. ; 
B.  paid  the  fTSO,  and  the  lessor  of  the  plaintiff  thereupon  indorsed  his  name  on  the  lease,  and 
delivered  it  to  B.,  who  immediately  took  possession  and  held  till  his  death,  leaving  a  wife  and 
children.  The  defendant  married  the  widow,  and  lived  with  her  on  the  premises.  The  court 
held,  that  as  the  defendant  was  not  a  party  to  the  lease,  and  did  not  personally  claim  any  bene- 
ficial interest  under  it,  the  plaintiff  was  bound  to  prove  the  lease  in  the  regular  mode.  Jackson 
ex  dem.  Stewart  v.  Kingsley,  17  Johns.  Rep.  158. 

"What  is  particularly  important  in  the  last  ease  is,  that  Spencer,  0.  J.,  delivering  the  opinion  of 
the  court,  extends  the  exception  to  instances  not  embraced  within  it  as  stated  in  the  text.  Our 
author  has  confined  it  to  cases  where  the  party  producing  the  instrument,  not  only  claims  a  bene- 
ficial interest  under  it,  but  is  a  party  to  it.  But  Spencer,  0.  J.,  says  the  latter  circumstance  is 
immaterial  provided  the  party  claims  a  beneficial  interest  under  the  instrument.  See  further, 
note  to  Jones  v.  Oooprider,  1  Blaokf.  Rep.  49 ;  MTherson  v.  Rathbone,  t  Wend.  216,  219,  per 
Savage,  0.  J. ;  Stevenson  v.  Dunlap,  1  Monroe,  134,  137,  per  Mills,  J. 

(1)  Pearce  v.  Hooper,  3  Taunt.  60;  Carr  v.  Burdis,  1  C.  M.,  k  R.  785. 
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assignees  of  a  bankrupt,(l)  it  was  held,  that  the  deed  of  assignment  of  the 
bankrupt's  eifects,  produced  by  the  defendant  at  the  trial,  under  a  notice 
from  the  plaintiff,  was  admissible  in  evidence,  without  proof  of  its  execu- 
tion by  the  subscribing  witness^  as  it  appeared  that  one  of  the  assignees 
had  continued  to  occupy  the  premises  for  some  time  after  the  act  of  bank- 
ruptcy. 

In  an  action  by  a  lessee  against  the  assignee  of  a  lease,(2)  the  plaintiff 
having  proved  the  execution  of  a  counterpart  of  the  lease,  and  the  defend- 
ant having  put  in  the  original  lease,  which  was  produced  by  a  party  to 
whom  he  had  assigned  it,  it  was  held  to  be  unnecessary  for  the  plaintiff 
to  call  the  subscribing  witness  to  prove  the  execution  of  the  original  lease. 
So,  in  an  action  against  a  vendor  of  an  estate,  to  recover  a  deposit  on  a 
contract  of  purchase,  if  the  defendant  after  notice  produces  the  contract, 
the  plaintiff  need  not  prove  the  execution. (3) 

Admission  of  the  attorney  as  to  the  party's  claim  under  the  instrument. 

In  a  case(i)  where  it  appeared  that  one  of  the  lessors  of  the  plaintiff 
•claimed  as  administrator  of  a  person  who  had  obtained  a  lease  of  the 
premises  in  question :  this  lease  was  in  the  possession  of  the  defendant, 
who  had  received  a  notice  to  produce  it  at  the  trial.  The  lease,  being 
called  for,  was  produced  by  the  defendant,  and  it  was  insisted  that  the 
execution  of  the  instrument  must  be  proved  before  it  could  be  received. 
It  was  then  proved,  on  the  part  of  the  plaintiff,  tnat  the  defendant's  attor- 
ney had  stated  shortly  before  the  trial,  that  the  defendant  claimed  under 
this  lease ;  it  was  lield,  that  this  dispensed  with  proof  of  the  execution. 
There  was  nothing  in  the  lease,  nor  was  it  any  part  of  the  plaintiff's  case, 
to  show  that  the  defendant  claimed  any  interest  under  it;  but  the  defend- 
ant did,  in  fact,  set  up  a  claim  under  it,  as  was  shown  afterwards  in  the 
defence. 

The  same  rule  applies,  though  a  party  in  a  cause  impugn  a  written 
instrument  on  the  ground  of  fraud,  if  the  opposite  party  claims  an  interest 
under  it ;  on  its  being  called  for  and  produced  upon  notice,  proof  of  execu- 
tion will  be  dispensed  with.(o) 

Cases  where  exception  does  not  apply. 

This  exceptional  rule,  that  where  a  party  produces  under  notice  an 


(1)  Orr  V.  Morioe,  3  B.  &  B.  139.     See  S.  C,  6  Moore,  347. 

(2)  Burnett  v.  Lynch,  5  B.  t  0.  589.     See  S.  C,  8  DowL  &  EyL  368. 

(3)  Bradshaw  v.  Bennett,  1  Mo  &  R.  143. 

(4)  Boo  d.  Wilkins  v.  Wilkins,  4  A.  A  E.  86.  For  other  examples  of  the  appUcation  of  the  rule 
dispensing  with  proof  by  a  subsci'ibmg  witness,  when  the  opposite  party  claims  under  the  instru- 
ment, see  Doe  d.  Rowlandson  v.  Wainwright,  5  A.  &  E.  520;  Doe  d.  T^dale  y.  Heming,  6  B.  & 
C.  28:  Bell  v.  Chnytor,  1  0.  .t  K.  162;  Fishmongers'  Co.  v.  Dimsdale,  6  C.  B.  S96.  See  also 
Fishmongers'  To.  v.  Eobertson,  1  C.  B.  60.  See  S.  C,  9  Dowl.  &  EyL  15  ;  2  Carr.  &  Payne,  139. 
See  lU'Aormnn  v.  Hummel,  19  Penn.  R.  64. 

(5)  Carr  v.  Burdis,  1  C,  M.  &  K.  785. 
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instrument  under  wMch  he  claims  an  interest,  he  cannot  compel  the  oppo- 
site party  to  prove  the  execution,  is  not,  however,  of  universal  application. 

In  the  first  place,  it  does  not  apply  where  the  interest  claimed  has  no 
reference  to  the  subject  matter  of  the  cause.  Thus,  where  in  an  action  for 
commission  due  to  the  plaintiff  as  agent  of  the  defendant,  for  procuring 
him  an  apprentice,  the  defendant  produced  the  deed  of  apprenticeship 
under  notice,  and  it  appeared  there  was  an  attesting  witness  to  it,  it  was 
held(l)  that  the  case  did  not  fall  within  the  exceptional  rule,  and  that  the 
plaintiff  was  bound  to  prove  the  execution  of  the  deed  in  the  ordinary 
way.(2) 

Secondly,  it  appears  that  the  exception  does  not  apply  where  the  interest 
is  not  of  an  abiding  nature. (3)  Thus,  although  the  exception  applies  in 
general  if  both  parties  claim  the  same  interest  under  an  instrument  pro- 
duced upon  notice,(4)  yet  where  the  defendant,  in  order  to  prove  that  he 
had  been  in  partnership  with  the  plaintiff,  gave  him  notice  to  produce  a 
written  contract,  which  was  produced  accordingly',  and  purported  to  be 
made  by  the  plaintiff  and  defendant,  as  partners  with  a  builder,  for  work 
to  be  done  by  the  latter  upon  the  premises  where  the  plaintiff  carried  on 
the  business,  in  which  the  defendant  alleged  himself  to  have  been  partner, 
it  was  held(5)  that  the  defendant  was  bound  to  prove  the  execution  of  the 
document. 

Thirdly,  the  exceptional  rule  does  not  apply  where  the  party  wishing 
to  make  the  instrument  evidence  has  had  it  in  his  own  custody,  and  might, 
therefore,  have  been  prepared  to  prove  the  execution. (6) 

Deed  not  produced  after  notice. 

Where  a  party  claiming  an  interest  under  an  instrument  refuses  to  pro- 
duce it  after  notice,  in  consequence  of  which  refusal  the  other  party  is 
obliged  to  resort  to  secondary  evidence  of  the  instrument,  although  it  ap- 
pear from  the  secondary  evidence  that  there  were  attesting  witnesses,  it 
will  not  be  necessary  to  call  one  of  them ;  the  instrument  will  be  taken, 
as  against  the  party  claiming  under  it,  to  be  duly  executed.(7)  If  he  had 
produced  the  original  instrument,  the  proof  of  execution  would  have  been 
dispensed  with ;  and  by  withholding  the  instrument,  and  thereby  subject- 


(1)  Eearden  v.  Minter,  5  M.  &  G.  204. 

(2)  The  court  held  also  in  this  case,  that  the  plaintiff  was  not  entitled  to  a  new  trial  on  the 
ground  of  surprise,  though  he  was  not  aware  before  the  trial  that  there  was  an  attesting  wituessi 
it  not  appearmg  that  he  had  made  any  inquiry  on  the  subject.  See  Gordon  v.  Secretan,  8  East, 
548 ;  Johnson  v.  Lewellin,  6  Esp.  101 ;  S.  C,  1  Taunt.  386. 

(3)  See  by  Coleridge,  J,  1  Q.  B.  118.    See  also  Tacher  v.  Cocka,  1  B.  &  Ad.  145. 

(4)  Knight  v.  Martin,  1  Gow,  46. 

(5)  CoUins  V.  Bayntun,  1  Q.  B.  117. 

(6)  Vaober  v.  Coclis,  ut  swpra,  145,  148.  In  Carr  v.  Burdis  (1  C,  M.  k  R.  IBS),  Parke,  B.,  ob- 
served, that  if  the  deed  had  been  given  up  before  the  action,  it  might  have  made  a  difference. 

(7)  Doe  d.  Rowlandson  v.  Wainwright,  5  A.  &  B.  520;  Cooke  v.  Tanswell,  8  Taunt.  450; 
Poole  V.  Warren,  8  A.  &  E.  588. 
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ing  the  other  party  to  inconvenience,  he  ought  not  to  be  entitled  to  more 
favor  than  if  he  were  to  produce  it. 

Secondly ;  of  the  proof  of  attested  writings,  where  the  evidence  of  an 
attesting  witness  is  not  to  be  had. 

Absence  or  death  of  witness. 

Where  the  evidence  of  none  of  the  subscribing  witnesses  to  an  instru- 
ment is  producible,  proof  of  the  handwriting  of  a  subscribing  witness  will 
be  received.(l)    Proof  of  handwriting  is  received  in  the  case  of  the  sub- 


(1)  Note  438. — Where  there  are  two  or  more  subscribing  witnesses,  and  one  is  incompetent,  be- 
ing interested,  you  cannot  resort  to  proof  of  their  handwriting,  without  accounting  for  the  absence 
of  the  others.  Davison's  Lessee  v.  Bloomer,  1  Dall.  123  ;  Whitemore  v.  Brooks,  1  Greenl.  Rep. 
51 ;  Jackson  ex  dem.  i3owman  r. Christman,  4  Wend.  277. 

There  are  several  oases  recognizing  the  doctrine,  that  where  the  witness's  interest  arises  subse- 
quent to  the  attestation,  so  as  to  exclude  him  from  testifying,  proof  of  his  handwriting  will  be 
received.  In  Godfrey  v.  Norris  (1  Strange,  34),  the  attesting  witness  had,  subsequent  to  his  attes- 
tation, been  appointed  administrator  of  the  obMgee  in  the  bond  sued  upon,  and  so  was  the  plain- 
tiff; yet  held,  that  proof  of  his  handwriting  was  enough.  So,  where  the  witness  after  the  attes- 
tation married  the  plaintiff  who  sought  to  establish  the  instrument.  BuMey  v.  Smith,  2  Esp. 
Kep.  697.  And  in  these  cases,  it  seems,  proof  of  the  handwriting  of  the  witness,  without  any 
further  evidence,  will  sufSce,  in  the  first  instance,  to  aUow  the  instrument  to  be  read  to  the  jury, 
though  it  is  usual  for  greater  caution  to  add  corroborating  circumstances.  See  the  above  cases ; 
also  Hamilton's  Xessee  v.  Marsden,  6  Binn.  Rep.  45 ;  BUis  v.  Hatfield,  Mart.  F.  Car.  Eep.  41 ; 
Lautermilch  v.  Kneagy,  3  Serg.  &  Rawle,  202.  See  Bell  v.  CowgeU,  1  Ashm.  Rep.  7  ;  Godfrey  v. 
Norris,  1  Strange,  34 :  Bulkley  v.  Smith,  2  Esp.  Rep.  697  ;  Mitchell  v.  Johnson,  1  Mood.  &  Malk. 
176 ;  Crowell  v.  Elirk,  3  Dev.  357.  In  Bell  v.  CowgeU  (1  Ashm.  Rep.  7),  a  subscribing  witness 
whose  handwriting  was  proved  on  the  part  of  the  defendant  in  order  to  establish  the  execution 
of  an  assignment,  had  become  special  bail  for  the  defendant,  and  so  rendered  himself  incompe- 
tent. But  the  court  held,  that  notwithstanding  he  had  incapacitated  himself  by  his  own  means, 
evidence  of  his  handwriting  was  properly  admitted,  and  it  was  likened  to  the  case  of  Godfrey 
v.  Norris,  supra.  See  also  Nelius  v.  Brickell's  Adm'r,  1  Hayw.  Rep.  19  ;  Hovill  v.  Stephenson, 
stated  infra. 

It  is  otherwise  where  the  party  seeking  to  prove  the  instrument  has  given  the  witness  am 
interest,  under  tircumstauoes  which  do  not  rebut  all  idea  of  an  intent  to  embarrass  the  other 
party  in  his  proofs,  or  defraud  him.  Where  there  is  ground  for  a  suspicion  that  it  was  done  in 
order  to  be  let  in  to  give  secondary  evidence,  the  case,  in  point  of  principle,  would  seem  to 
range  along  with  those  where  a  party  with  the  like  purpose  has  voluntarily  destroyed  the  bet- 
ter evidence  in  his  possession.  See  post,  note  446.  In  Hamilton  v.  Williams  (1  Hayw.  Rep. 
139),  the  plaintiff  sued  upon  a  bond  which  had  an  indorsement  upon  it,  purporting  that  the 
instrument  had  been  assigned  to  the  subscribing  witness,  and  the  plaintiff  insisted  upon  be- 
ing allowed  to  prove  the  witness's  handwriting.  Macay,  J.,  inclined  to  the  opinion  that  such 
testimony  would  be  intidmiasiblB,  but  stayed  the  judgment  until  the  question  sliould  be  •fm'ther 
argued  before  more  of  the  judges.  AU  we  can  ascertain  in  relation  to  the  final  disposition  of 
the  case  is  a  brief  entry  in  2  Hayw.  Rep.  101,  as  follows:  "  This  case  coming  on,  Moore,  J.,  was 
of  opinion  that  the  witness  was  incompetent."  In  Hall  v.  Bynum  (2  Hayw.  Rep.  328),  a  simi- 
lar question  arose.  HaU,  assignee  of  John  Short,  brought  debt  on  a  bond  executed  by  By- 
num. The  bond  was  originally  given  to  James  Short,  and  John  was  the  attesting  witness. 
James  had  assigned  it  to  John,  and  John  to  the  plaintiff.  The  question  was,  whether  the  bond 
was  sufficiently  proved  by  evidence  of  the  handwriting  of  John  Short  and  that  of  Bynum,  the 
obligor.  Hall,  Judge,  after  afgmment,  said  that  the  case  was  something  like  GodfVey  v.  Norris 
{sv$ra),  but  not  at  all  like  the  caSe  where  the  subscribing  witness  dies,  &c ;  for  these  disqualifi- 
cations are  not  brought  about  by  the  agency  of  the  obligee.     "  Here  it  is ;  and,  by  such  meansi 
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a  forged  bond  may  be  easily  establisbed  against  any  one,  without  swearing  to  a  falsity.  The  sub- 
scribing witness  writes  the  name  of  the  obUgor,  and  the  payee  or  obligee  assigns  to  him,  and 
then  some  person  acquainted  with  the  handwriting  of  the  subscribing  witness  swears  to  it.  Proof 
of  the  handwriting  of  the  obUgor  is  liable  to  a  similar  objection ;  for  if  the  proof  of  his  hand- 
writing will  do,  then,  by  a  hke  assignment  to  the  witness,  something  that  he  knew  for  the  ad- 
vantage of  the  obligor  would  be  kept  back."  The  case  was  argued  afterward  again,  but  the 
above  opinion  was  adhered  to,  and  the  proof  held  incompetent.  The  same  was  afterward  deUb- 
erately  determined,  where  the  subscribing  witness  himself,  bemg  the  assignee  of  the  bond,  was 
plaintiff  in  the  cause. 

The  court  laid  down  the  rule  very  broadly.  They  said,  the  subscribing  witness  is  selected  by 
the  parties  to  bear  testimony  to  their  contract,  in  case  a  dispute  should  arise ;  that  this  production 
has  been  dispensed  with  in  cases  of  necessity  only;  aa,  where  he  is  dead,  has  removed 
beyond  the  process  of  the  court,  become  infamous,  or  interested  by  operation  of  law.  But  the 
necessity  in  the  present  case  it  was  observed,  "  arises  entirely  from  the  act  of  the  person  (or  at 
least  with  his  concurrence),  who  offers  the  lesser  evidence,  which  certainly  cannot  and  should 
not  form  an  exception  to  the  general  rule."  Johnston,  Assignee,  &c.  v.  Knight,  1  Murph.  Rep. 
293.  A  like  case  was  subsequently  brought  before  the  court,  on  the  single  question,  whether 
the  instrument  might  not  go  to  the  jury  upon  proof  of  the  acknowledgment  of  the  obligor  that  he 
had  executed  it.  And  held,  that  it  could  not.  Johnston,  Assignee  v.  Knight,  1  North  Car.  Law 
Eepos.  93.  In  Alabama,  the  same  general  doctrine  was  held,  where  the  subscribing  witness  to  a 
note  took  an  assignment  thereof,  and  sued  upon  it.  Bennet  v.  Robinson's  Adm'r,  3  Stewart  & 
Porter,  221.  The  case  of  Hovill  v.  Stephenson  (5  Bing.  493),  furnishes  an  instance  where  the 
Common  Pleas  in  England  acted  upon  a  doctrine  similar  to  that  recognized  by  the  above  cases- 
The  action  was  on  a  charter  party.  At  the  trial  it  appeared  that  the  attesting  witness  was,  by 
agreement  with  the  plaintiff  subsequent  to  the  attestation,  admitted  to  a  share  of  the  profits  which 
the  plaintiff  expected  to  arise  from  the  bargain.  The  witness  being  called  by  the  plaintiff,  was 
objected  to  by  the  defendant,  and  rejected ;  it  was  next  proposed  to  prove  his  handwriting,  but 
this  was  objected  to  also,  and  the  objection  allowed ;  whereupon  the  plaintiff  not  being  able  to 
prove  the  charter  party,  was  nonsuited.  It  seems,  also,  that  the  witness  refused  to  release  his 
interest.  On  proceedings  afterward  taken  to  set  aside  the  nonsuit.  Best,  0.  J.,  delivered  the 
opinion  of  the  court,  affirming  the  decision  of  Park,  J.,  who  tried  the  cause,  and  discharging  the 
rule  for  setting  aside  the  nonsuit.  He  did  not  question  the  authority  of  Godfrey  v.  Norris,  or 
Bulkley  v.  Smith  {sv/pra) ;  but  on  the  contrary,  he  said :  "  "We  should  be  disposed  to  extend  the 
principles  of  those  decisions  to  the  case  of  a  man  entering  into  partnership,  and  becoming  inlier- 
ested  in  instruments  by  acquiring  a  share  in  the  credits,  and  taking  upon  himself  the  responsi- 
bilities of  the  firm  of  which  he  becomes  a  member.  Necessity  requires  that,  in  all  these  oases, 
such  evidence  should  be  received,  as  otherwise,  parties  must  lose  the  rights  secured  by  the  in- 
struments attested,  or  forego  accepting  of  situations  most  important  to  their  welfare.  It  would 
be  a  hard  thing,  if  the  law  were  to  say,  that  a  man  should  not  become  an  executor,  or  adminis- 
trator, or  accept  a  beneficial  partnership,  without  giving  up  debts  due  to  the  estates  in  which  he 
has  acquired  an  interest.  But,  in  the  present  case,  fc  witrhess  has  onhj  obtained  cm  Merest  in  the 
contract  which  he  was  to  prove,  and  that  interest  he  derived  vm/mediatehj  from  the  plaintiff  who  pro- 
posed to  call  him.  The  plaintiff  cannot  complain  that  his  witness  is  disqualified,  when  he  himself 
has  been  the  cause  of  the  disquaUfioation."  The  learned  chief  justice  remarked  upon  the  circum- 
stance of  the  witness  having  refused  to  release  his  interest,  as  an  evidence  of  the  deep  bias  which 
his  mind  had  probably  received,  and  the  danger  to  be  apprehended  from  such  testimony.  "  It 
would  be  improper,"  he  adds,  "to  allow  a  plaintiff  to  give  such  an  interest  to  a  person,  in  the 
particular  transaction  in  which  he  is  obliged  to  call  him  as  a  witness,  as  is  likely  to  bias  his  testi- 
mony.'' He  regarded  the  case  of  Forrester  v.  Pigon,  cited  amte,  of  the  text,  as  stronger  than  the 
present.  "  The  plaintiff  in  that  case  gave  the  witness  an  interest  after  the  cause  of  action  accrued, 
without  the  privily  of  the  defendant,  and  yet  the  court  would  not  allow  the  defendant  to  call 
him.  If  a  plaintiff  in  such  a  case  as  this,  had  a  right  to  say,  you  must  either  allow  me  to  call  a 
witness  whom  I  have  rendered  interested  to  support  my  claim,  or  allow  me  to  prove  his  hand- 
writing, you  put  a  defendant  under  the  necessity  of  having  a  case  proved  against  him  by  in- 
terested testimony,  or  giving  up  the  opportunity  of  obtauiing  a  knowledge  of  any  circumstances 
that  occurred  at  the  time  of  the  execution  of  the  instrument,  by  the  cross-examination  of  the 
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scribing  witness's  death,  (1)  or  incompetency  to  give  evidence(2)  from  in- 


attesting  witness."  S.  C,  3  Moore  &  Payne,  146.  See  per  Eichardson,  C.  J.,  in  Famsworth  v. 
Briggs,  6  N.  H.  Rep.  563,  564. 

(Where  the  subscribing  witness  has  only  made  his  mark  to  the  instrument,  it  has  been  held 
sufficient  to  prove  the  handwriting  of  the  party  executing  it.  Watts  v.  Kilburn,  7  Geo.  E.  56. 
Contra,  Kinney  v.  Mynn,  2  E.  J.  319.  Being  absent  from  the  state  or  dead,  it  has  been  held 
sufficient  to  prove  the  signature  of  the  party  executing  the  instrument,  without  attempting  to 
prove  the  signature  or  mark  of  the  attesting  witness.  Gilliam  v.  Parkinson,  4  Eand.  325.  And 
the  rule  is  the  same  where,  the  attesting  witness  being  dead,  it  is  shown  to  be  impossible  to  prove 
his  handwriting.    Eaines  v.  Phillips,  1  Leigh,  483.) 

Further,  in  respect  to  the  mode  of  proving  attested  instruments,  where  the  witness  is  interested, 
see  post,  note  439. 

(1)  Anon.,  12  Mod.  607  ;  Adams  v.  Kerr,  1  B.  &  P.  360. 

The  authorities  to  this  point  are  very  numerous,  and  all  to  the  same  effect.  Brown  v.  Kimball, 
25  Wend.  259 ;  2  Barb.  644. 

(2)  Viu.  Ab.  tit.  Evidence,  T,  b.  48,  pi.  12  ;  Bennett  v.  Taylor,  9  Tes.  381 ;  Currie  v.  Child,  3 
Camp.  283;  by  Buller,  J.,  3  T.  R.  112.  The  rule  was  also  apphed,  before  Lord  Denman's  Act, 
where  the  defendant  was  incompetent,  by  reason  of  infamy.  See  Com.  Dig.  tit.  Testmoigne,  b.  3  ; 
Jones  V.  Mason,  2  Str.  833.  Or  where  he  was  interested  in  the  subject  matter  of  the  instrument. 
See  Swire  v.  Bell,  5  T.  E.  311 ;  Honeywood  v.  Peacock,  3  Camp.  196 ;  Goss  v.  Tracey,  1  P.  Wms. 
281 ;  Godfrey  v.  Norris,  1  Str.  34 ;  HoviU  v.  Stephenson,  5  Bing.  493 ;  Wihnan  v.  Worrall, 
8  C.  &  P.  300. 

(The  rule  is  the  same  where  the  attesting  witness  is  incompetent  as  a  party  to  the  suit,  or  on 
the  ground  of  interest.     Bellamy  v.  Gaines,  3  Rich.  354;  Haynes  v.  Butter,  24  Pick,  242.) 

Note  439. — It  has  been  said  that,  if  the  witness  was  incompetent  from  interest  jit  the  time  of 
attestation  and  at  the  trial,  his  attestation  is  a  nullity.  Swire  v.  Bell,  cited  in  the  text  (n.  2), 
seems  to  favor  this  notion,  and  nothing  is  said  as  to  the  party's  knowledge  of  the  fact  at  the  time 
of  attestation,  though  the  latter  is  doubtless  a  reasonable  qualification.  See  1  Stark.  Ev.  325, 
330  (6th  Am.  ed,). 

In  Nelius  v.  Brickell's  Adm'r  (1  Hayw.  Eep.  19),  the  bond  sued  upon  was  attested  by  the 
obligor's  wife,  and  the  obligee  on  the  trial  would  have  estabhshed  it  by  proof  of  her  hand- 
writing; sed  non  allocatur ;  and  by  the  court : — "  The  witness  was  incompetent  from  the  begin- 
ning, and  if  she  could  not  be  admitted  as  a  witness,  much  less  ought  her  handwriting  to  he 
received  as  evidence.''  See,  also,  per  Teates,  J.,  in  Hamilton  v.  Marsden,  6  Binn.  Eep.  50 ; 
Lautermilch  v.  Kneagy,  3  Serg,  &  Eawle,  202. 

A  party  may  call  a  subscribing  vritness  interested  against  him,  so  as  to  exclude  him  from 
testifying,  and  compel  him  to  give  evidence  (Price  v.  Wood,  7  Monroe,  223) ;  but  he  is  not 
obliged  to  do  so.  He  may  show  his  interest,  and  then  resort  to  proof  of  his  handwriting.  See 
ante,  note  438.  And  where  the  witness's  interest  ia  in  favor  of  the  party,  he  may  do  the  same 
thing.  He  ia  not  obliged  to  call  him  in  order  to  see  whether  the  other  party  will  object, 
Crowell  V.  Kirk,  3  Dev.  357,  per  Ruffin,  J.  But  the  incompetency  of  the  witness  must  be  shown. 
The  court  have  no  right,  on  inspection  and  from  the  identity  of  name  merely,  to  infer  that  the 
subscribing  witness  is  a  party  to  the  instrument,  and  allow  evidence  of  his  handwriting.  Jackson 
ex  dem.  Bowman  v.  Christman,  4  Wend.  Rep.  277,  278,  283;  (Kinney  v.  Plynn,  2  E.  J  319. 

(Where  the  subscribing  witness  becomes  incompetent,  througli  no  fault  or  agency  of  the  party 
claiming  under  the  instrument,  such  witness  need  not  bo  called  to  pro\o  its  execution;  it  maybe 
proved  as  though  not  witnessed.  Robertson  v.  Allen,  16  Ala.  106.  Not  so,  wlierc  witness  be- 
came incompetent  with  plaintiff's  assent.  Edwards  v.  Perry,  21  Barb.  606;  5  Bing.  493.  But 
where  the  law  does  not  render  a  witness  incompetent  on  the  ground  of  interest,  the  attesting 
witness  must  undoubtedly  be  called,  notwithstanding  he  has  an  interest  in  the  event  of  tlio  suit. 
Code  of  N.  Y.,  §§  398,  399.  If,  however,  the  execution  of  the  instrument  is  proved  by  another 
witness  without  objection,  the  attesting  witness  need  not  be  called.  Ward  v.  Whitney,  4 
Beld.  442.) 
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sanity ;  in  the  case  also  of  his  being  absent  in  a  foreign  country, (1)  or  out 
of  the  jurisdiction  of  our  superior  courts.(2) 

In  like  manner,  the  handwriiing  of  attesting  witnesses  may  be  received 
where  they  cannot  be  found  after  strict  and  diligent  inquiry.  Every  case 
upon  this  subject  must  depend  on  its  own  peculiar  circumstances.  It  may, 
however,  be  useful  to  give  a  few  examples  of  what  amount  of  inquiry  will 
be  sufficient.(3) 


(1)  Coghlan  v.  "Williamson,  1  Doug.  93  ;  Barnes  v.  Trompowsky,  1  T.  R.  265 ;  Waffis  v.  De- 
lanoy,  Id.  u.  c;  Glubb  v.  Edwards,  2  Mo.  &  R.  300. 

(2)  As  in  Dublin.  Doe  d.  Couusell  v.  Caperton,  9  C.  &  P.  112.  See,  further,  Prince  v.  Black- 
burn, 2  East,  250 ;  1  B.  &  P.  360 ;  Ward  T.  Wells,  1  Taunt.  161 ;  Hodnett  v.  Porman,  1  Stark. 
R.  90 ;  Austin  v.  Rumsey,  2  C.  &  K.  736.  Tlie  rule  applies,  notwithstanding  the  power  to 
examine  witnesses  on  interrogatories,  under  1  Wm.  IV,  o.  22  ;  Glubb  v.  Edwards,  ut  supra. 

The  rule  is  the  same  in  this  country.  Valentine  v.  Piper,  22  Pick.  85;  Newsom  v.  Luster,  13 
lU.  175  ;  Cox  V.  Davis,  17  Ala.  714:  Gordon  v.  Miller,  1  Carter  (Ind.)  531 ;  Teall  v.  Van  Wyck, 
10  Barb.  (N.  T.)  376 ;  13  Wend.  178. 

(3)  In  Wardell  v.  Permor  (2  Camp.  282),  Lord  Ellenborough,  C.  J.,  said  that  the  proof  of  search 
ought  to  be  watched  very  narrowly. 

The  search  must  be  diligent,  and  made  in  good  faith  (Van  Dyne  v.  Thayer,  19  Wend.  162 ;  13 
Id.  178;  Willson  v.  Betts,  4  Denio,  201) ;  and  if  there  be  suspicious  circumstances  attending  the 
instrument,  there  must  also  be  proof  of  the  identity  of  the  party  executing  it.  Brown  v.  Kim- 
baU,  25  Wend.  259. 

Note  440. — It  is  to  be  presumed,  in  the  first  instance,  that  the  subscribing  witnesses  were 
present,  and  attested  all  that  their  signature  to  the  instrument  purports.  See  Sigfried  v.  Levan, 
6  Serg.  &  Rawle,  311 ;  Whitaker  v.  Salisbury,  15  Pick.  544.  Hence,  they  cannot  be  dispensed 
with,  on  the  mere  suggestion  of  the  party  that  they  know  nothing  of  the  execution.  See  Whita- 
ker V.  Salisbury,  supra.  But  where  there  was  distinct  evidence  that  they  were  not  present  at 
the  execution,  and  not  the  slightest  probability  that  their  testimony  could  throw  any  light  on 
that  question,  the  court  allowed  the  execution  to  be  proved,  as  if  the  instrument  had  not  been 
attested.  Taylor  v.  Meekly,  4  Yeates'  Rep.  79.  See  Harding  v.  Cragie,  8  Verm.  Rep.  501,  508. 
The  circumstances  enumerated  in  the  text  have  been  very  uniformly  held  sufficient  to  dis- 
pense with  the  subscribing  witnesses. 

Where  the  absence  of  the  subscribing  witness  is  relied  on,  it  is  not  necessary  that  he  should  be 
out  of  tire  country ;  but,  absence  beyond  the  process  or  jurisdiction  of  the  court,  is  enough  to 
allow  a  resort  to  inferior  evidence.  Clark  v.  Sanderson,  3  Biun.  Rep.  192 ;  Jackson  ex  dem. 
Bdson  V.  Gager,  5  Cow.  Rep.  383  ;  M'Pherson  v.  Rathbono,  11  Wend.  98,  99 ;  Pelletreau  v. 
Jackson,  Id,  123;  S.  C,  in  error  under  title  of  Jackson  ex  dem.  Variok  v.  Waldron,  13  Id.  178; 
Homer  v.  Wallis,  11  Mass.  Rep.  309 ;  Sluby  v.  Champlin,  4  John.  Rep.  461 ;  Engles  v.  Bruing- 
ton,  4  Teates'  Rep.  345 ;  Hempstead  v.  Bird,  2  Day's  Rep.  293 ;  Ungles  v.  Graves,  2  Blackf. 
Rep.  191 ;  (Selly  v.  Clark,  4  Hawks.  265 ;  The  People  v.  Rowland,  5  Barb.  449 ;  10  Barb.  376 ; 
Poot  V.  Cobb,  IS  Ala.  685;  Gordoa  v.  MUler,  1  Carter  (Ind.)  531.)  In  North  Carolina  it  has 
been  held,  that  a  mere  temporary  absence  will  not  answer,  even  though  the  witness  be  sick  also. 
Gordon  v.  Payne,  Martin's  N.  Car.  Rep.  72;  Harvey  v.  Jones,  Id.  41.  It  is  not  required  that  a 
commission  be  sent,  if  the  witness  is  out  of  the  state,  or  at  any  place  where  his  personal  attend- 
ance before  the  commissioners  cannot  be  enforced.  See  the  cases  supra,  particularly  Clark  v. 
Sanderson,  and  what  is  there  said  by  Yeates,  J.,  at  pp.  196,  197  ;  also,  Irving  v.  Irving,  2  Hayw. 
Rep.  27,  28;  Sentney  v.  Overton,  4  Bibb,  445 ;  Den  v.  Van  Houten,  5  Halst.  Rep.  260 ;  Jones 
V.  Cooprider,  1  Blackf.  47,  and  note  1,  at  pp.  48,  49 ;  Ford  v.  Hale,  1  Monroe,  23 ;  Barfield  v. 
Hewlett,  4  Miller's  Lou.  Rep.  118;  Crouse  v.  Duffield,  12  Mart.  Lou.  Rep.  539;  Lynch  v.  Pos- 
tlethwaite,  7  Id.  69,  209.  Otherwise,  in  Vermont,  where  the  witness's  residence  is  known,  and 
he  lives  within  a  reasonable  distance  from  the  place  of  trial.  Rich  v.  Trimble,  2  Tyl.  Rep.  349. 
A  similar  doctrine  has  been  held  in  Tennessee.    Love  v.  Payton,  1  Tenn.  Rep.  ^Overton),  255; 
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Shepherd  v.  Goas,  Id.  487.  But,  in  the  latter  state,  the  rule  is  now  in  accordance  with  the  gen- 
eral course  of  adjudication  in  other  states.  Stump  v.  Hughes,  5  Hayw.  Rep.  93 ;  Irving  v. 
Irring,  2  Id.  27,  28.  In  a  case  of  absence  from  the  state,  you  may,  in  general,  resort  at  once  to 
the  next  best  evidence.  But,  if  the  witness  is  in  the  state,  so  that  you  can  oblige  him  to  appear 
hefore  the  commissioners,  it  is  otherwise.  Hautz  v.  Bought,  2  Serg.  &  Eawle,  349.  In  New 
York,  where  the  trial  was  in  Onondaga  county,  and  a  subscribing  witness  was  in  Dutchess,  who, 
from  age  and  ill  health,  was  shown  incapable  of  attending  as  a  witness,  held,  that  the  instrument 
could  not  be  established  by  proof  of  the  witness's  handwriting ;  but  his  examination  under  an 
order  of  the  court,  or  under  the  statute,  should  have  been  taken,  as  then  he  might  have  been 
cross-examined.     Jackson  ex  dem.  Bond  v.  Root,  18  John.  Rep.  60. 

If  there  is  ground  for  presuming  that  the  witness's  absence  from  the  state  is  collusive,  and  was 
procured  by  the  party  in  order  to  be  let  in  to  give  secondary  evidence,  the  testimony  of  the  wit- 
ness will  not  be  dispensed  with.  See  per  Tilghman,  0.  J.,  and  Teates,  J.,  in  Clark  v.  Sander- 
son, 3  Binn.  Rep.  195,  198. 

If  the  witness  cannot  be  found  upon  diligent  inquiry,  it  is  the  same  as  if  he  were  proved  dead, 
or  technically  absent.  Clark  v.  Sanderson,  3  Burn.  Rep.  192 ;  Jackson  ex  dem.  Edson  v.  Gager, 
5  Cowen's  Rep.  383 ;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cow.  140;  Ingram  v.  Hall,  1  Hayw. 
Rep.  207 ;  Jackson  ex  dem.  Bond  v.  Root,  18  John.  Rep.  60,  66 ;  "Whittemore  v.  Brooks,  1 
Greenleaf's  Eep.  59,  60 ;  Sluby  v.  Champhn,  4  John.  Eep.  461 ;  Baker  v.  Blount,  2  Hayw.  Rep. 
404;  Jackson  ex  dem.  Lansing  v.  Chamberlain,  8  'Wend.  620;  note  to  Jones  v.  Oooprider,  1 
Blaokf  Rep.  49;  Spruig  v.  South  Carolina  Insurance  Co.,  8  "Wheat.  269. 

What  shall  amount  to  diligent  inquiry  is  a  question  to  be  decided  by  the  court,  and  depends 
so  much  upon  the  circumstances  of  each  case,  that  no  rule  very  generally  applicable  can  be  laid 
down  with  regard  to  it.  The  principle  to  be  extracted  from  the  cases  seems  to  be,  that  the 
court  must  be  satisfied  that  a  diligent  and  bona  fide  search  for  the  subscribing  witness,  has  been 
made.  Per  Tracy,  Senator,  in  Jackson  ex  dem  Tarick  v.  "Waldron,  13  Wend.  199.  The  rules 
and  practice  of  the  courts  leave  this  point  with  some  latitude  of  discretion.  Per  Kent,  C.  J.,  in 
Jackson  ex  dem.  Livingston  v.  Burton,  11  John.  Rep.  65.  But  this  means  a  sound  legal  discre- 
tion— a  discretion  itself  the  subject  of  review.  Per  Tracy,  Senator,  Jackson  ex  dem.  Tarick  v. 
Waldron,  mpra.  The  requisition  for  the  subscribing  witnesses  is  not,  however,  to  be  pushed 
beyond  a  reasonable  extent ;  and  if  the  party  show  that  he  has  neglected  nothing  in  the  way  of 
search,  inquiry,  &c.,  which  afforded  »  rational  hope  of  procuring  them,  this  is  aM  that  the  law 
wiU  exact.     Conrad  v.  Farrow,  5  Watts'  Rep.  537. 

In  the  following  cases  it  was  held  that  due  diligence  had  been  used:^-Where  inquiry  appeared 
to  have  been  made  for  the  subscribing  witness  to  a  bond,  at  the  house  of  the  obligor  and  obligee, 
without  being  able  to  obtain  any  intelligence  of  such  a  pei-son.  Cunliffe  v.  Sefton,  2  East,  183. 
So,  where  proof  was  adduced  that  dUigent  inquiry  was  made  at  the  witness's  usual  residence, 
and  that  the  inquirer  was  told,  as  well  there  as  by  the  witness's  father,  that  he  had  absconded  to 
avoid  his  creditors  and  was  not  to  be  found.  Crosby  v.  Percy,  1  Taunt.  Rep.  364.  Also,  where 
it  appeared  that  the  witness  had  been  a  pauper  in  R.,  and  that  inquiry  had  been  made  there  of 
the  selectmen,  overseers  of  the  poor,  and  others,  who  said  that  the  witness  had  gone  to  see  his 
relations  in  C,  out  of  the  state ;  it  being  shown  further  by  another  witness  that,  about  eighteen 
days  before,  he  saw  the  attesting  witness  get  into  a  stage,  and  understood  he  was  going  to  C. 
Dudley  v.  Sumner,  5  Mass.  Rep.  444.  So  where,  a  fortnight  before  the  trial,  fruitless  inquiry  was 
made  of  the  clerk  and  agent  of  the  witness ;  five  or  six  days  before  the  trial,  a  like  inquiry  was 
made  at  his  house,  of  his  wife  and  servant,  but  without  obtaining  any  information ;  and  a  bailiff, 
from  whom  the  witness  had  escaped,  swore  that  he  had  searched  and  could  not  find  him.  Mor- 
gan V.  Morgan,  9  Ring.  359.  And  where  it  was  shown  that  the  witness  had  been  inquired  after, 
at  the  request  of  the  attorney  (by  one  who  knew  him,  but  who  had  not  seen  hira  for  eighteen 
months),  at  coffee-houses,  and  other  places  where  lio  thought  he  might  hear-  of  him,  and  without 
success ;  held  sufficient,  without  showing  inquiry  made  of  the  parties  who  executed  the  agree- 
ment. Evans  v.  Curtis,  2  Carr.  &  Payne,  296.  Where  it  appeared  that  a  witness  had  once  re- 
sided at  a  particular  place  within  the  jurisdiction  of  the  court,  several  years  ago,  faithful  and 
fruitless  inquiries  inado  there,  to  ascertain  where  she  removed  to,  have  been  held  sufficient. 
PeUetrcau  v.  Jackson,  11  Wend.  110,  112,  123.  See  S.  C,  on  error  under  title  Jackson  ex  dem. 
Tarick  v.  Waldron,  13  Wend.  178. 
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Sometimea  the  witnesses'  past  residence  at  any  one  period  cannot  be  identified.  A  party  finds 
names  subscribed  to  the  attestation  clause,  without  a  visible  ligament  of  connection  with  any- 
thing else  in  the  known  world.  This  is  apt  to  be  so  in  regard  to  old  transactions ;  and  it  may 
sometimes,  be  so  too  with  those  of  more  recent  date.  In  such  cases,  where  no  particular  avenue 
to  a  knowledge  of  them  promises  to  be  more  productive  than  another,  it  is  hard  for  a  party  to  de- 
termine what  to  do.  Clearly  at  most,  nothing  more  would  be  required  of  him  than  that  be 
should  go  where  the  instrument  was  executed,  if  he  can  ascertain  the  place,  or  where  the  party 
or  parties  executing  it  resided,  and,  if  he  was  unsuccessful  in  his  inquiries,  that  would  seem  suf- 
ficient. See  Jackson  ex  dem.  "Woodruff  v.  Cody,  9  Cowen's  Rep.  140.  See  M'Gennis  v.  Allison, 
11  Ser.  &  Eawle,  199;  Anon.,  Godbolt,  326;  Gresl.  Eq.  Ev.  178.  In  Jackson  ex  dem.  Woodruff 
V.  Cody  {supra),  the  inquiry  was,  principally,  at  the  place  where  the  deed  described  the  grantor 
as  residing ;  and  there  was  also  an  advertisement  inserted  in  a  newspaper  of  that  place ;  and 
nothing  appearing  to  show  that  further  inquiry  would  have  been  likely  to  prove  avaihng,  it  was 
deemed  sufficient.  The  advertisement  m  the  newspaper  was  probably  well  enough,  but  not  ne- 
cessary. See  per  Le  Blanc,  J.,  in  Cunhffe  v.  Sefton,  2  East,  183,  188 ;  per  Mansfield,  C.  J.,  in 
Crosby  v.  Percy,  1  Taunt.  Rep.  365,  366.  If  the  person  inquiring,  in  such  case,  should  ascertain 
that  the  witness  resided,  or  was  seen  at  some  subsequent  period,  at  a  particular  place,  inquiry 
should  doubtless  appear  to  have  been  made  there,  if  that  was  within  the  jurisdiction  of  the  court, 
and  there  was  no  evidence  that  tha  witness  had  left  such  place ;  but  if  he  only  received  vague 
information,  such  as,  that  a  person  of  that  name  had  left,  and  "gone  down  the  river,"  or  "over 
the  mountain,"  &o.,  it  will  not  be  required  that  he  should  have  followed  him.  Conrad  v.  Farrow, 
5  Watts'  Rep.  536,  53'7,  538.  See  Whittemore  v.  Brooks,  1  Greenl.  Rep.  59.  Where  inquiry 
was  made  among  the  former  acquaintances  of  the  witness,  fourteen  miles  from  where  she  was 
last  known  to  live,  who  had  not  heard  of  her  for  thirty  years,  and  it  appeared  that  the  family  in 
which  she  resided  had  left  the  state  many  years  ago ;  held,  that  a  rea,sonable  presumption  of  her 
death  or  absence  was  made  out ;  though  inquiry  at  the  place  of  her  last  known  residence  would 
have  been  more  satisfactory.  Jackson  ex  dem.  Lansing  v.  Chamberlain,  8  Wend.  620,  623,  624. 
In  Cooke  v.  Woodrow  (5  Cranch,  13),  the  subscribing  witness  "had,  upwards  of  a  year  ago,  left 
the  District  of  Columbia.''  Before  he  left  he  declared  his  intention  of  going  "to  the  northward, 
that  is  to  say,  to  Philadelphia  or  New  York,  and  said  he  had  a  wife  in  New  York."  The  witness 
went  from  said  district  to  Norfolk ;  when  he  got  there,  he  declared  he  should  go  on  farther  south, 
but  where  was  not  known ;  and  the  person  testifying  to  these  facts,  said  he  had  not  heard  of  the 
subscribing  witness  for  the  last  twelve  months.  The  cause  was  tried  in  the  Circuit  Court  of  the 
District  of  Columbia ;  and  besides  what  is  stated  above,  it  was  shown  that  a  subpoena  had  issued 
to  the  marshal  of  the  district,  and  that  the  marshal  could  not  lind  the  w  itness  in  the  district. 
The  Circuit  Court  refused  to  allow  inferior  evidence  to  be  given  under  these  circumstances,  which 
decision  was  affirmed  on  error;  and  per  Marshall,  C.  J.,  who  delivered  the  final  opinion:  "In  the 
present  case,  it  does  not  appear  to  the  court  that  the  testimony  of  the  subscribing  witness  could 
not  have  been  obtained,  if  proper  diligence  had  been  used  for  that  purpose.  It  does  not  appear 
that  the  witness  had  ever  left  Norfolk.  It  is  not  stated  that  any  inquiry  concerning  him  had 
been  made  there.  If  such  inquiry  had  been  made,  and  he  could  not  be  found,  evidence  of  his 
handwriting  might  have  been  permitted."  Id.  p.  14.  In  Wardell  v.  Permor  (2  Camp.  Rep.  382), 
a  person  who  had  been  clerk  to  the  witness  swore,  that  the  latter  disappeared  about  a  year  ago, 
and  had  not  since  been  heard  of;  another  swore  that  he  had  repeatedly  called  at  the  witness's 
office  in  Seething  Lane,  without  being  able  to  learn  any  tidings  of  him.  But  no  evidence  was 
given  of  an  inquiry  at  the  house  the  witness  had  occupied  at  Sydenham.  Lord  EUcnborough 
said  it  was  possible  the  witness  might  have  been  shut  up  there  all  the  time,  and  that  his  attend- 
ance might  have  been  enforced  by  a  subpoena;  and  therefore  refused  to  allow  inferior  evidence 
without  some  further  account  of  him.    Id.  283,  284. 

The  party  should  make  his  inquiry  and  search  in  proper  season.  See  Mills  v.  Twist,  8  John. 
Rep.  121,  stated  infra.  He  should  likewise,  in  order  that  there  may  be  no  doubt  as  to  the  lona 
fides  of  the  search,  carry  with  him  a  subpoena  See  Whittemore  v.  Brooks,  1  Green!  Rep.  59. 
But,  where  the  only  subscribing  witness  to  a  receipt  had  made  a  deposition,  and  seven  days  be- 
fore the  trial  went  out  of  the  jurisdiction  of  the  court,  not  having  been  subpoenaed,  but  without 
the  party  being  apprised  of  his  mtention;  held,  that  his  handwriting  might  be  proved.  Hamil- 
ton V.  M'Guire,  2  Serg.  &  Rawle,  418.     Otherwise,  it  seems,  where  there  is  ground  for  supposing 
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collusion  between  the  witness  and  the  party  seeking  to  introduce  the  inferior  evidence.  See 
Gresl.  Eq.  Ev.  178,  179 ;  also  infra. 

The  necessity  of  an  actual  inquiry  may  be  superseded  by  presumptions  arising  from  the  cir- 
cumstances. Thus,  where  an  attested  instrument  was  executed  out  of  the  state,  the  court 
presumed  the  witnesses  resided  there,  and  allowed  inferior  proof  Barfield  v.  Hewlett,  4  MlLI. 
Lou.  Eep.  118;  Grouse  v.  Duffleld,  12  Mart.  Lou.  Eep.  539.  In  a,  case  tried  in  1812,  where  a 
deed  executed  at  New  Torlc  forty-four  years  previous,  to  which  A.  &  M.  were  subscribing 
witnesses,  was  oflfered,  and  S.,  a  merchant  of  New  York,  testified  that  he  had  lived  in  that  city 
before  and  since  the  date  of  the  deed,  that  he  knew  A.,  whose  handwriting  he  identified,  but 
did  not  know  M.,  and  had  made  no  inquiry  after  him ;  held,  that  the  impossibility  of  procuring 
the  witness  might  be  presumed.  Jackson  ex  dem.  Livingston  v.  Burton,  11  John.  Rep.  64.  In 
"Warden  v.  Fermor  (2  Campb.  282),  proof  of  a  commission  of  bankruptcy  against  the  witness, 
and  that  he  had  not  surrendered,  though  the  commission  had  issued  twelve  months  before,  was 
held  suflScient,  prima  facie,  to  allow  secondary  evidence.  "As  W.  (the  witness)  did  not  appear 
to  his  commission,"  said  Lord  EUenborough,  "  I  must  presume  he  was  out  of  the  kingdom.  Had 
he  been  at  S.  (the  witnesses'  last  residence),  at  the  time  fixed  for  his  surrender,  I  must  suppose 
he  would  have  surrendered,  to  save  himself  from  a  capital  felony."  Id.  284,  285.  But  where 
the  inquirer  swore  he  had  learned  that  the  attesting  witness  kept  out  of  the  way  to  avoid  an 
arrest ;  held,  not  sufBoient,  though  he  was  the  son  of  the  opposite  party.  Pytt  v.  Griffith,  6 
Moore,  538.     See  note  to  Booker  v.  Bowles,  2  Blackf  93. 

In  some  cases  the  courts,  in  determining  the  amount  of  diligence  to  be  required  in  searching 
for  the  witness,  seem  to  have  placed  stress  on  the  circumstance  that  the  paper  attested  by  him 
was  comparitively  unimportant  in  the  cause.  See  per  Mansfield,  C.  J.,  dehvering  the  opinion  in 
Crosby  v.  Percy,  1  Taunt.  Rep.  364,  365,  366;  Gresl.  Eq.  Ev.  178.  But  in  "Wardell  v.  Fermor 
(2  Camp.  Rep.  282,  284),  Lord  EUenborough  said,  in  allusion  to  the  dictum  in  Crosby  v.  Percy 
{swpra),  "  I  am  disposed  to  treat  whatever  falls  from  the  learned  chief  justice  of  the  Common  Pleas 
with  the  greatest  respect ;  but  I  do  not  see  how  secondary  evidence  is  to  be  admitted  or  rejected 
according  to  the  nature  of  the  deed  to  be  proved.  It  must  depend  upon  the  possibihty  of  pro- 
curing the  attendance  of  the  attesting  witness ;  not  upon  the  testimony  he  is  hkely  to  give." 
See  also,  M'Connell  v.  Brown,  Litt.  Sel.  Cas.  461,  462,  46  i,  stated  ante,  note  428. 

An  evident  design  of  the  witness  fraudulenily  to  withhold  his  testimony  from  the  party  requir- 
ing it,  wUl,  many  times,  be  a  circumstance  of  considerable  importance,  in  determining  whether 
further  efforts  to  procure  him  should  have  been  made.  Baker  v.  Blount,  2  Hayw.  Rep.  404. 
See  Kay  v.  Brookman,  3  Carr.  &  Payne,  655  ;  Burt  v.  "Walker,  4  Barn.  &  Aid.  697  ;  Gresl.  Eq. 
Ev.  178.  Particularly  if  there  be  ground  for  supposing  collusion  between  the  witness  and  the 
party  against  whom  he  is  to  testify.  Mills  v.  Twist,  8  John.  Rep.  721 ;  HiU  v.  PhUhps,  5  Car.  & 
Payne,  359 ;  Gresl.  Eq.  Ev.  178.  Indeed,  if  it  be  shown  that  the  witness  is  kept  out  of  the  way, 
at  the  instance  of  such  party,  this  would  seem  of  itself;  a  sufficient  ground  for  allowing  the  other 
side  to  prove  the  witness's  handwriting.  See  per  Borough  &  Park,  Justices,  in  Pytt  v.  Moore,  6 
Moore,  539 ;  per  Heath,  J.,  in  Gibson  v.  Minet,  1  H.  Black.  623;  per  Haywood,  J.,  in  Ingram  v. 
Hall,  1  Hayw.  Eep.  207.  But  this  will  not  be  presumed  from  the  mere  fact  that  the  witness  is 
the  son  of  the  party  against  whom  he  is  sought  to  be  used.  Id.  "Where  the  witnesses  were 
the  defendant's  sons  (one  of  whom,  however,  was  of  age,  and  not  Uving  with  him),  and  the 
plaintiff  did  not  attempt  to  subpoena  them  till  the  day  previous  to  the  circuit,  when  he  inquired 
of  the  defendant  concerning  them,  who  told  him  that  they  had  gone  on  a  journey  a  few  days 
before  to  the  west,  which  was  false,  one  of  them  having  been  seen  at  his  house  on  the  same  day 
or  the  night  previous ;  held,  that  these  facts  wore  not  sufficient  to  lay  a  foundation  for  proving 
the  execution  of  the  instrument  by  inferior  evidence ;  and  this,  notwithstanding  an  officer  had 
been  employed  by  the  plaintiff,  who,  on  the  day  after  his  interview  with  the  defendant,  made 
diligent  search,  and  could  not  find  the  witnesses.  These  facts,  say  the  court,  would  have  been 
a  sufficient  excuse  for  not  bringing  on  the  trial ;  and  might,  perhaps,  be  ground  for  a  rule  to 
help  the  party,  if  the  same  deception  should  be  repeated.  They  speak  of  Cunliffe  v.  Seflon  and 
Crosby  v.  Percy  {supra),  as  the  strongest  in  favor  of  a  relaxation  of  the  rule,  but  regard  them  as 
by  no  means  reaching  the  principal  case ;  for  in  the  latter,  timely  and  sufficient  dUigeuco  was 
not  shown.     Mills  v.  Twist,  8  John.  Rep.  121.     See  Pytt  v.  Griffith,  6  Moore,  538. 

The  inquiry  must  be  lona  fide.    "Where  there  is  reason  to  suspect  collusion  between  the  party 
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Evidence  of  handwriting  was  admitted,  on  proof  that  a  commission  of 
bankruptcy  had  been  sued  out  twelve  months  before  against  the  subscrib- 
ing witness,  who  had  not  appeared  at  the  time  fixed  for  his  surrender.(l) 

Inquiries  for. 

Where  the  clerk  of  the  defendant,  who  was  the  attesting  witness  to  a 
bond,  on  being  supcenaed,  said  that  he  would  not  attend,  and  the  trial  had, 
in  consequence  of  his  absence,  been  put  oft'  twice,  and  inquiry  had  been 
made  for  him  at  the  defendant's  house  and  in  the  neighborhood,  it  was 
held(2)  that  a  sufficient  foundation  had  been  laid  for  the  reception  of  se- 
condary evidence,  principally  on  the  ground  of  collusion. 


seeking  to  give  secondary  evidence  and  the  witness,  a  rigid  account  of  him  wUl  be  required.  See 
per  Tilglimau,  C.  J.,  and  Yeates,  J.,  in  Clark  v.  Sanderson,  3  Binn.  Rep.  195, 198  ;  Crosby  v.  Percy, 
1  Taunt.  365. 

Parties  to  the  suit,  and  persons  interested,  according  to  the  rule  almost  universally  recognized 
in  the  United  States,  are  competent  to  testify  on  the  question  of  due  search,  absence,  death,  &o., 
as  to  a  subscribing  witness ;  and,  indeed,  in  respect  to  most  of  the  facts  necessary  for  the  admis- 
sion of  evidence  of  the  subscribing  witness's  handviTiting.  Interest,  or  the  fact  of  the  person 
called  being  a  party  to  the  record,  cannot,  m  general,  operate  as  a  ground  of  exclusion  if  he  is 
competeat  in  other  respects.     See  the  eases  cited  wrtle,  note  19 ;  also,  posi,  note  446. 

The  rule  as  to  the  nature  of  the  testimony  admissible  with  a.  view  of  proving  the  death,  ab- 
sence, &e.,  of  the  subscribing  witnesses,  will  not,  we  apprehend,  be  found  materially  different 
from  that  which  prevails  where  similar  facts  are  required  to  be  established  in  other  oases.  How 
far  hearsay  may  be  received  on  these  preliminary  questions,  does  not  appear  to  be  very  accu- 
rately defined  in  any  of  the  numerous  decisions  under  this  head.  They  generally  exhibit,  bow- 
ever,  a  good  deal  of  latitude  in  this  particular,  allowing  the  person  making  search  for  the  witness 
to  detail  nearly  everything  which  he  was  told  by  those  of  whom  he  inquired.  The  case  of  Doe 
ex  di'in.  Johnson  v.  Johnson  (2  Chitt.  Bep.  196),  speaks  directly  to  this  point.  There,  evidence 
was  given  of  the  witness  having  gone  to  sea  upwards  of  twenty  years  ago,  and  that  he  had  not 
since  been  heard  of,  except  that  some  time  back  he  called  on  his  brother ;  the  party  also  showed 
that  the  brother  had  been  applied  to,  and  that  he  said  he  knew  notlimg  of  it.  Garrow,  B.,  who 
tried  the  cause,  adjudged  the  evidence  insufficient  to  admit  proof  of  handwriting,  and  a  verdict 
was  taken  witli  liberty  to  move  to  set  it  aside.  Phillips  accordingly  moved,  and  referred  to 
Crosby  V.  Vexcj  (swpra)  to  show  that  the  brother's  answer,  upon  inquiry  of  him,  was  admissible. 
But,  per  Lord  EUenborough  :  "The  answer  in  that  case  was  that  a  party  had  absconded  to  avoid 
his  criditors ;  besides  which,  other  circumstances  induced  the  court  to  admit  secondary  evi- 
dence ;  here,  the  evidence  of  what  the  brother  said  clearly  could  not  have  been  received,  since 
it  was  a  fact ;  but  the  evidence  that  inquiries  were  frequently  made,  and  the  parties  knew  noth- 
ing of  the  man,  might  CL-rtalnly  have  been  admitted."  Id.  197.  Phillips  further  contended  that, 
in  ca.se  of  written  instruments,  evidence  is  always  given  of  answers  to  inquiries  as  to  the  exist- 
ence of  papers,  and  of  search  made  after  tliem.  Bui  by  the  Court :  "  The  evidence  of  what  the 
brother  said  cannot  certainly  be  admitted,  whilst  the  brother  himself  could  have  been  called. 
The  only  evidence  admissible  is  the  general  evidence  that  unsuccessful  inquiries  were  made,  but 
not  the  particular  facts."  The  evidence  was  held  sufficient,  however,  independent  of  the  bro- 
ther's answer.  See  S.  C,  somewhat  differently  stated  in  the  text,  in  note.  And  see  also  per 
Cowen,  J.,  in  Vandyne  v.  Tliayer,  19  Wend.  162,  165.  Where  general  answers  to  inquiries  made 
concei  ning  a  person  are  given  in  evidence,  it  is  doubtless  proper  for  the  other  side  to  go  into 
particulars,  and  show  precisely  what  answers  were  given,  so  as  to  test  the  bona  fides  and  dili- 
gence of  the  search.     Further  on  this  subject,  see  the  notes  under  the  head  of  hearsay. 

(1)  Warden  v.  Fermor,  ut  svpra. 

(2)  Burt  V.  Walker,  4  B.  &  A.  699. 
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The  answer  made  to  inquiries,  whether  at  public  offices,  or  at  the  resi- 
dence of  the  subscribing  witness,  or  of  his  relatives,  or  in  his  neighbor- 
hood— even  what  he  has  said  or  written  himself — appears  to  have  been 
received  in  some  cases.  Such  evidence  appears  to  be  admissible,  where  it 
is  of  an  original,  and  not  of  a  hearsay  character  ;  with  regard  to  which, 
the  distinction,  as  we  have  seen,  often  leads  to  questions  of  great  nicety. 
In  one  case(l)  evidence  of  the  handwriting  of  a  subscribing  witness  was 
received,  an  inquiry  after  him  having  been  made  at  the  Admiralty,  from 
which  it  appeared,  by  the  last  report,  that  he  was  serving  on  board  some 
ship,  but  in  what  ship  it  was  not  known.  In  another  case,  (2)  a  subscrib- 
ing witness  was  not  produced,  but  his  father  proved  that  he  had  parted  on 
bad  terms  with  his  son,  that  his  son  aft-erwards  enlisted  in  the  army,  and 
that,  upon  inquiry  at  the  war  office,  he  was  informed  that  the  regiment  in 
which  his  son  had  enlisted,  had  sailed  for  India.  In  another  case(3)  the 
Court  of  Common  Pleas  held,  that  evidence  o£  the  handwriting  of  an  at- 
testing witness  had  been  properly  admitted,  after  proof  that  diligent  in- 
quiry had  been  made  for  him  at  his  usual  place  of  residence,(4)  where,  in 
answer  to  the  inquiry,  information  was  received  (and  also  from  the  father 
of  the  attesting  witness),  that  he  had  absconded  to  avoid  his  creditors,  and 
was  not  to  be  found.  Inquiry  for  the  subscribing  witness  to  a  bond,  at 
the  residences  of  the  obligor  and  obligee,  has  also  been  held  sufficient.(5) 

It  was  held  sufficient,(6)  for  dispensing  with  the  necessity  of  calling  the 
subscribing  witness,  to  show  that  he  expressed  an  intention  of  leaving  the 
country,  and  that  he  had  reasons  for  doing  so,  in  order  to  avoid  a  criminal 
charge,  and  that  his  relations  had  not  seen  him  since  he  expressed  such 
intention  of  departing.  In  another  case,  (7)  it  was  proposed  to  inquire, 
whether  a  subscribing  witness  had  stated  where  he  resided,  in  order  to 
show  that  inquiries  had  been  made  at  his  residence,  and  that  the  answer  to 
such  inquiries  was,  that  he  had  gone  to  America,  evidence  was  also  ten- 
dered to  the  effect  that  some  seafaring  men  had  said  they  had  seen  the 
subscribing  witness  in  America ;  but  this  latter  evidence  was  rejected  as 
insufficient.(8) 


(1)  Parker  v.  Hoakins,  2  Taunt.  223. 

(2)  Wyatt  V.  Bateman,  7  C.  &  P.  687. 

(3)  Crosby  v.  Percy,  1  Taunt.  365. 

(4)  See  also  "Wilman  v.  Worrall,  8  C.  &  P.  380. 

(5)  Cunliffe  v.  Sefton,  2  Bast,  183.     But  see  Pitt  v.  Griffith,  6  B.  Moore,  538,  contra. 

(6)  Kay  t.  Brookman,  3  0.  &  P.  555. 

(7)  Doe  d.  Beard  v.  PoweU,  7  C.  &  P.  617. 

(8)  See  further  upon  the  search  after  attesting  witnesses,  Morgan  v.  Morgan,  9  Bing.  359 ;  Pal- 
mouth  (Earl)  V.  Roberta,  9  M.  &  W.  469 ;  MiUer  v.  Miller,  2  N.  C.  76;  Spooner  v.  Payne,  4  C.B, 
928;  Austin  v.  Rumaey,  2  0.  &  K.  736. 

(The  declarations  of  the  subscribing  witness  in  regard  to  his  residence,  as  well  as  inquiries  made  at 
his  late  residence,  and  the  answers  received,  are  admissible  to  account  for  the  non-production  of  the 
witness.  The  People  v.  Rowland,  5  Barb.  449 ;  19  Wend.  165  ;  9  Cowcu,  149.  But  it  has  been 
held,  that  the  absence  of  a  party  from  the  state,  when  put  directly  in  issue,  cannot  be  proved  by 
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In  one  case(l)  two  letters  received  from  the  subscribing  witness,  pur- 
porting to  be  written  from  America,  were  received  in  evidence,  to  show 
that  he  was  not  within  the  jurisdiction  of  the  court. 

Blindness  not  sufficient  causa,  nor  illness. 

In  the  cafee  of  the  blindness  of  a  subscribing  witness,  it  would  be  enough, 
according  to  an  old  ruling  by  Holt,  C.  J.,(2)  to  prove  his  handwriting,  with- 
out producing  him  as  witness.  And  upon  that  authority,  Parke,  B., 
adopted  the  same  course,  in  a  modern  case  at  Msi  Prius  ;(3)  admitting  at 
the  same  time,  that  there  was  strong  reason  for  requiring  the  presence  of 
the  witness,  who,  though  blind,  might  recollect  the  particulars  of  the 
transaction.  The  principle  of  the  general  rule  undoubtedly  applies  to 
such  a  case  5  and  it  has  been  recently  decided  at  Nisi  Prius,(4:)  on  a  review 
of  all  the  authorities  upon  the  subject,  that  the  presence  of  a  subscribing 
witness  is  not  to  be  dispensed  with  on  account  of  his  blindness.  The 
rule  may  probably  be  considered  as  settled,  in  conformity  with  this  last 
decision. 

Illness  is  not,  in  general,  a  sufficient  reason  for  dispensing  with  the  at- 
tendance of  an  attesting  witness.(5)  Such  a  relaxation  of  the  rule  has  not 
yet  been  made,  and  it  would  obviously  be  liable  to  great  abuse.  In  the 
case  of  permanent  illness,  however,  it  does  not  seem  unreasonable  that  the 
presence  of  the  witness  should  be  dispensed  with.(6) 

"Where  subscribing  witness  fictitious,  or  unauthorized,  or  denies,  &o. 

An  instrument,  purporting  to  be  attested  by  a  subscribing  witness  may 
be  proved,  as  if  there  were  no  subscribing  witness,  where  the  name  of  a 
fictitious  person  is  inserted  as  that  of  an  attesting  witness,(7)  or  where  the 


general  reputation  (State  Bank  v.  Seawall,  18  Ala.  616);  and  where  he  has  been  absent  and  not 
heard  from  for  more  than  seven  years,  his  return  cannot  be  proved  by  hearsay.  Smothers  y. 
Mudd,  9  B.  Morr.  490.) 

(1)  Prince  v.  Blackburn,  2  Bast,  249. 

(2)  Wood  V.  Drury,  1  Ld.  Raym.  734. 

(3)  Pedler  v.  Paige,  1  Mo.  &  R.  258. 

(4)  Cronk  or  Crank  v.  Frith,  2  Mo.  &  R.  262 ;  S.  C,  9  C.  &  P.  igf,  by  Lord  Abinger,  C.  B. 

(5)  Harrison  v.  Blades,  3  Camp.  458,  by  Lord  EUenborough,  C.  J. 

(6)  In  Jones  v.  Brewer  (4  Taunt.  47),  Lord  Mansfield,  C.  J.,  said,  that  perhaps  in  some  instances 
of  sickness,  the  handwriting  of  a  subscribing  witness  might  be  proved.  In  that  case  the  court 
refused  a  rule  to  examine  an  attesting  witness  upon  interrogatories. 

(7)  Note  441. — All  the  cases  are  agreed  that,  in  the  instances  enumerated  in  the  text,  you 
may  treat  the  instrument,  though  attested,  precisely  as  if  it  were  unattested,  and  prove  the  exe- 
cution by  any  testimony  which  would  be  proper  were  there  no  subscribing  witnesses ;  i.  e.,  by 
proving  the  handwriting  of  the  maker,  his  acknowledgments,  &c.,  &c.  See  per  Walworth,  Chan- 
cellor, Jackson  ex  dem.  Tarick  v.  Waldron,  13  Wend.  183,  184;  and  per  Tracy,  Senator,  Id.  196; 
Pelletreau  v.  Jackson,  11  Id.  123,  per  Nelson,  C.  J. ;  M'Pherson  v.  Rathbone,  Id.  99,  per  Savage, 
C.  J. ;  Clark  v.  Sanderson,  3  Binn.  Rep.  192 ;  Handy  v.  The  State,  7  Harr.  &  John.  42,  48,  49  ; 
Whittemore  v.  Brooks,  1  Greenl,  Rep.  57 ;  Duncan  v.  Beard,  2  Nott  &,  M'Cord,  400 ;  Halloway 
V.  Lawrence,  1  Hawks'  Rep.  49,  60 ;  GriUiam's  Adm'r  v.  Perkinson's  Adm'r,  4  Rand.  Rep.  525 ; 
Gregory  v.  Baugh,  4  Id.  636,  per  Green,  J. ;  Parns worth  v.  Briggs,  5  Peters'  Rep.  319 ;  Miller'a 
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Estate,  3  Rawle,  318 ;  Bayer  v.  Noma,  1  Harringt,  Rep.  22 ;  Bennet  T.  Robinson's  Adm'r,  3 
Stewart  &  Porter,  229  ;  Raines  v.  Phillips,  1  Leigh,  483.  So  in  Virginia,  where  a  mulatto  is  in- 
competent as  a  witness ;  an  instrument  to  which  his  name  appears  as  a  subscribing  witness, 
may  be  proved  as  though  it  were  unattested.  Gilliam's  Administrator  t.  Perkinson's  Adminis- 
trator, 4  Rand.  325. 

But  the  handwriting  of  'the  subscribing  witnesses,  where  there  are  such,  is,  in  general,  the 
next  best  evidence  in  the  absence  of  their  testimony ;  and  before  the  handwriting  of  the  maker, 
or  his  acknowledgments,  can  be  received  as  sufficient  to  establish  the  execution,  a  reason  must 
be  furnished  for  failing  to  produce  this  species  of  evidence.  It  is  proper,  therefore,  to  notice 
what  circumstances  shall  let  the  party  in  to  prove  the  execution  of  a  deed  by  the  handwriting  or 
acknowledgment  of  the  maker,  when  the  same  is  attested. 

We  have  seen  that  he  cannot  do  this,  without  first  accounting  for  the  absence  of  the  subscrib- 
ing witnesses.     See  anU,  note  424 ;  also  ante,  note  440.     See  also  the  text. 

Even  then,  according  to  most  cases,  it  is  not  of  course  to  allow  the  deed  to  be  proved  by 
identifying  the  handwriting  of  the  party.  And  accordingly,  in  New  York,  where  the  subscrib- 
ing witnesses  to  a  deed  could  not  be  produced,  held,  that  the  next  best  evidence  was  proof  of 
their  handwriting,  and  that  proof  of  the  handwriting  of  the  party  was  a  "third  degree  of  evi- 
dence," not  sufficient  to  establish  the  execution,  unless  a  foundation  was  first  laid  by  showing  a 
fair,  bona  fide,  and  unavailing  efibrt  to  prove  the  handwriting  of  the  witnesses.  Pelletreau  v.  Jack" 
son,  11  "Wend.  110;  S,  C,  in  error  under  title  of  Jackson  ex  dem.  Tarick  v.  Waldron,  13  Id. 
178;  M'Pherson  V.  Rathbone,  11  Id.  96.  This  doctrine  has  been  expressly  sanctioned  in  the 
Supreme  Court  of  the.  United  States.  Clarke  v.  Courtney,  5  Peters'  Rep.  319.  See  Cram  v, 
Morris's  Lessee,  6  Id.  598,  615,  616. 

So,  also,  in  Pennsylvania,  though  all  the  judges  agreed  that  proof  of  the  handwriting  of  the 
party  was  more  satisfactory  than  that  of  the  subscribing  witnesses.  Clark  v,  Sanderson,  3  Binn. 
Rep.  192.  See,  also,  M'Gennis  v.  Allison,  10  Serg.  &  Rawle,  199;  Hamilton  v.  Marsden,  6  Binn. 
45  ei  seq.  Likewise  in  Virginia.  Gilliam's  Adm'r  v.  Perkinson's  Adm'r,  4  Rand.  Rep.  325 ; 
per  Green,  J.,  in  Gregory  v.  Baugh,  4  Id.  636.  See  Somerville  v.  SuUivant,  1  Call's  Rep.  560, 
561 ;  Raines  v.  Phillips,  1  Leigh,  483.  So,  too,  semtle,  in  Maryland  (The  State  v.  Handy,  1 
Harr.  &  John,  48,  49);  in  Maine  (Whittemore  v.  Brooks,  1  Greenl.  Rep.  60) ;  Delaware  (Boyer  v. 
Norris,  1  Harringt.  Rep.  22) ;  North  Carolina  (Jones  v.  Blount,  1  Hayw.  Rep.  238  ;  Irving  v. 
Irving,  2  Id.  27  ;  Halloway  v.  Lawrence,  1  Hawks'  Rep.  49) ;  and  in  the  latter  state  the  rule  has 
been  carried  so  far  in  one  case,  that  where  the  witness  to  a  bond  attested  it  by  making  his  mark 
instead  of  writing  his  name,  the  court  held  the  party  bound  to  show,  before  he  was  allowed  to 
prove  the  obligor's  handwriting,  that  there  was  once  such  a  man  as  the  witness,  and  that  he 
"used  to  make  his  mark  in  the  manner  that  it  appeared  to  have  been  made  to  the  bond."  Nelius 
V.  Briokell's  Adm'r,  1  Hayw.  Kep.  19.  But  in  Bugles  v.  Bruington  (4  Yeates  Rep.  346),  the 
court  said,  that  to  attempt  to  prove  a  mark  "  was  idle  and  ridiculous."  See,  also,  Gilliam's  Adm'r, 
T.  Perkinson's  Adm'r,  4  Eand.  Rep.  325 ;  Gregory  v.  Baugh,  4  Id.  636,  per  Green,  J.  The  gen- 
eral doctrine  has  been  recognized  in  Massachusetts,  as  to  instruments  requiring  a  subscribing 
witness  in  order  to  render  tliem  valid,  or  those  where  something  more  than  the  mere  signature  of 
the  party  is  necessary  to  be  established  in  order  to  prove  the  execution ;  e.  g.  instruments  under 
seal.  Otherwise,  however,  as  to  nttested  promissory  notes.  Homer  v.  Wallis,  11  Mass.  Rep.  309. 
See  Whitaker  v;  Salisbury,  15  Pick.  Rep.  534.  As  to  the  doctrine  in  South  Carolina,  see  the 
cases  cited  from  the  reports  of  that  state,  post  note,  443.  See,  also,  as  to  the  doctrine  in  Ken- 
tucky, Ford  V.  Hale,  1  Munroe,  23 ;  and  in  Louisiana,  Barfield  v.  Hewlett,  4  Miller's  Lou.  Rep. 
118;  Lynch  v.  Postlethwaite,  7  Mart.  Lou.  Hep.  69,  209;  Grouse  v  Duffield,  12  Id.  539. 

'J'he  same  degree  of  diligence  and  efiort  to  prove  the  handwriting  of  the  witness  should  be 
shown,  before  admitting  evidence  of  that  of  the  party,  as  is  required  in  respect  to  the  endeavor 
to  procure  the  personal  attendance  of  the  witness.  Per  Nelson,  J.,  deliveiing  the  opinion  in 
Polletrcau  v.  Jackson,  11  Wind.  123;  per  Tracy,  Senator,  S.  C.  in  error,  under  title,  Jackson  ex 
dem.  Vurick  v.  Waldron,  13  Wend..  196,  eiseq.  See  Ford  v.  Hale,  1  Monroe,  23  ;  Raines  v.  Phil- 
lips, 7  Leigh,  484,  per  Brooke,  P.  The  party's  inability  to  prove  the  handwriting  will  not  be  in- 
ferri-'d  from  the  facts  that,  the  witness's  attestation  took  place  twenty-four  years  ago  when  she 
was  sixteen  or  twenty  years  of  age,  and  that  she  soon  after  moved  away,  and  had  not  been  heard 
from  since ;  especially,  if  there  are  persons  who  were  formerly  acquainted  with  her,  and  might 
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be  called  to  testify,  but  who  are  not  called.  Pelletreau  v.  Jackson,  11  Wend.  123,  124 ;  S.  C. 
in  error,  under  title  Jackson,  ex  dem.  Varickv.  "Waldron,  13  Id.  118.  See  Jackson  ex  dem. 
Livingston  v.  Burton,  11  John.  Rep.  64;  Clarke's  Lessee  v.  Courtney,  5  Peters'  Rep.  319. 
Where  the  brother  of  the  witness  was  called  to  prove  his  handwriting,  who  did  not  recognize  it, 
and  said  it  did  not  resemble  that  of  his  brother,  this  was  held  suClicient  to  allow  proof  of  the 
party's  signature.  If  his  own  brother,  say  the  court,  could  not  prove  his  signature,  it  is  fairly 
inferable  that  it  could  not  be  proved.  M'Pherson  v.  Ratlibone,  11  Wend.  96,  99.  Search  mada 
for  proof  of  the  handwriting  of  the  witness,  where  she  last  resided,  but  without  effect,  is  enough 
to  allow  proof  of  the  handwriting  of  the  party.     Clark  v.  Sanderson,  3  Binn.  Rep.  192, 195,  etseq. 

If  the  obUgor  in  a  bond  fraudulently  remove  a  witness,  this  appearing  will  let  in  proof  of 
the  obligor's  handwriting,  acknowledgments,  &c.  Per  Heath,  J.,  in  Gibson  v.  Minet,  1  H. 
Black.  623.     Per  Haywood,  J.,  in  Ingram  v.  Hall,  1  Hayw.  Rep.  20"!. 

Where  the  handwriting  of  the  maker  of  the  instrument  may  be  resorted  to,  it  is,  in  general, 
prima  facie  evidence  of  everything  else  necessary  to  complete  execution.  Sigfried  v.  Levan,  6 
Serg.  &  Rawle,  311.  This  proposition  will  also  be  found  recognized  in  most  of  the  oases  cited 
supra. 

The  declarations  of  the  maker  may  be  resorted  to,  to  prove  the  instrument,  wherever  you  are 
permitted  to  resort  to  his  handwriting.  Conrad  v.  Farrow,  5  Watts'  Rep.  536 ;  Irving  v,  Irving, 
2  Hayw.  Rep.  21,  28 ;  Taylor  v.  Meekly,  4  Teates'  Rep.  '79 ;  HaUoway  v.  Lawrence,  1  Hawks' 
Rep.  49,  50  ;  Miller's  Estate,  3  Rawle,  318.  But  in  Louisiaaa,  proof  by  the  acknowledgment  of 
a  party  has  been  called  a  very  weak  and  most  suspicious  species  of  testimony.  Plique  v.  La- 
branche,  9  Lou.  Rep.  562.  See  ante,  note  129.  The  party's  aoknowledgmeut  may  be  implied  by 
his  acts  or  his  silence  under  certain  circumstances.  HiU  v.  Scales,  1  Terg.  410.  In  Conrad  v. 
Farrow  (supra),  the  court  seem  to  have  assumed  that  the  common  law  preferred  evidence  of 
handwriting  of  the  maker  to  that  of  his  confessions.  Such,  however,  does  not  appear  to  be  the 
doctrine  as  laid  down  by  our  author  ;  for  he  puts  the  various  modes  of  proof  mentioned  as  proper 
for  such  cases  in  a  way  which  seems  to  imply,  that  either  the  handwriting  of  the  maker,  proof 
by  vsdtnesses  present  at  the  execution,  or  admissions,  may  be  resorted  to  at  the  pleasure  of  the 
party  seeking  to  estabUsh  the  instrument.  So  in  Pelletreau  v.  Jackson  (11  Wend.  123),  ITelson, 
J.,  after  enumerating  the  instances  in  which,  according  to  our  author,  an  attested  deed  may  be 
proved  as  if  there  were  no  subscribing  witnesses,  says :  "  In  all  these  cases  the  execution  of  the 
deed  may  be  proved  by  proving  the  handwriting  of  the  party  or  by  his  admissions."  See  also  per 
Tates  and  Breckenridge,  J's,  in  Clark  v.  Sanderson,  3  Binn.  Rep.  198,  199  ;  Kingwood  v.  Beth- 
lehem, 1  Green's  Rep.  226. 

In  South  Carolina,  to  prove  an  unattested  instrument,  a  witness  was  called  who  was  incompe- 
tent to  testify  to  handwriting,  and  whose  only  knowledge  of  the  instrument  was,  that  he  was 
present  when  the  party  signed  a  paper,  said,  at  the  same  time,  to  contain  similar  contents ;  but 
he  did  not  pretend  to  identify  the  one  in  question  as  being  that,  by  any  other  circumstance ;  and 
the  court  held,  that  before  such  testimony  could  be  received,  the  inability  to  prove  the  hand- 
writing of  the  party  must  be  first  showed.     Hunter  v.  Glenn,  1  Bail.  Rep.  542,  543,  514. 

If,  however,  none  of  the  modes  of  proof  before  spoken  of  are  attainable,  then  the  law  allows 
a  resort  to  collateral  circumstances  (Hunter  v.  Glenn,  svpra) ;  as,  the  acts  of  the  opposite  party 
recognizing  the  instrument  as  valid  and  subsisting  (see  Jackson  ex  dem.  Bowman  v.  Christman, 
4  Wend.  282,  283  ;  Rex  v.  The  Inhabitants  of  Longnor,  4  Barn.  &  Adol.  647) ;  or  other  testimony 
not  intrinsically  incompetent,  and  leading  the  mind  to  believe  that  the  instrument  is  genuine. 
In  all  cases,  says  Haywood,  J.,  speaking  on  this  subject,  where  it  is  apparent  that  positive  testi- 
mony is  unattainable,  there  must  be  a  recurrence  to  testimony  founded  on  presumptions ;  therein 
requiring,  first,  the  most  satisfactory  presumptive  proof  that  can  be  had,  and,  in  default  of  that, 
the  next  best,  until  we  have  passed  through  all  the  several  grades  of  circumstances  that  raise 
presumptions,  from  that  which  Lord  Coke  terms  the  violent,  until  we  arrive  at  that  which  ex- 
cites the  light  presumption  that  moveth  not  at  all.  Ingram  v.  Hall,  1  Hayw.  Rep.  207.  See 
ante,  note  111.  The  influence  of  circumstances  in  authenticating  instruments  is  the  most  remark- 
able in  the  case  of  ancient  writings,  of  which  we  shall  speak  in  a  subsequent  note.  The  general 
doctrine,  as  applicable  to  recent  transactions,  was  carried  to  a  singular  extent,  in  a  case  decided 
in  1824,  in  South  Carolina.  The  suit  was  on  a  note,  and  the  defence  set  up  by  the  administra- 
trix of  the  maker,  was,  that  it  had  been  given  in  consideration  of  adulterous  intercourse  between 


502  Of  the  Proof  of  Private  Writings.  [CH,  Vll. 

the  plaintiff,  who  was  the  payee,  and  the  intestate.  Qn  the  trial,  to  establish  this  defence,  the 
defendant,  among  other  things,  produced  certain  letters  which  had  been  written,  as  was  alleged, 
by  the  procurement  of  the  plaintiff;  they  were  not  signed,  and  it  appeared  the  plaintiff  could  not 
write ;  proof  was  offered  of  their  having  been  found  among  the  papers  of  the  intestate,  that  he 
was  in  the  habit  of  taking  letters  out  of  the  post-oifice  which  had  a  particular  mark  upon  them, 
such  as  appeared  on  these,  and  the  post-office  stamp  was  also  identified.  The  defendant  sub- 
mitted the  letters  themselves  as  containing  internal  evidence  of  their  being  the  letters  of  the 
plaintiff. 

The  presiding  judge,  however,  refused  to  allow  them  to  be  read ;  and  on  motion  for  a  new 
trial,  Nott,  J.,  delivered  the  opinion  of  the  court  on  this  part  of  the  case  as  follows:  "  The  usual 
method  of  proving  an  instrument  of  writing,  where  there  is  no  subscribing  witness,  is  by  proof 
of  the  handwriting.  But  that  could  not  be  expected  in  this  case,  as  the  party  cannot  write. 
Even  if  her  name  had  been  subscribed  to  the  letters,  the  difficulty  would  not  have  been  lessened. 
Some  other  method  must  therefore  be  resorted  to,  and  why  may  not  the  letters  be  looked  into  ? 
If  they  furnish  internal  evidence  of  the  source  from  whence  they  were  derived,  I  can  see  no 
reason  why  we  may  not  avail  ourselves  of  that  evidence.  Thus,  for  Instance,  if  they  relate  to 
facts  which  cannot  be  known  to  any  other  person,  it  will  be  presumed  that  they  were  written 
by  her  authority.  If  they  embrace  a  number  of  facts  which  relate  to  her  and  her  situation,  and 
which  cannot  apply  to  any  other  person,  each  of  those  facts  constitutes  a  link  in  the  chain  of 
circumstances,  which  go  to  strengthen  the  presumption.  In  ordinary  cases  such  evidence  will 
not  be  allowed,  because  the  writing,  is  always  presumed  to  be  by  the  person  by  whom  it  pur- 
ports to  be  written,  and  proof  of  the  handwriting,  therefore,  is  higher  evidence.  But  in  the 
present  case,  the  evidence  offered  was  the  best  which  the  nature  of  the  case  could  afford. 
■Whether  it  would  have  been  sufficient  to  establish  the  fact,  is  another  question,  but  I  think  it 
ought  to  be  submitted  to  the  jury."     Singleton  v.  Bremar,  Adm'x,  &c.,  1  Harp.  Hep.  201,  210. 

There  is  another  class  of  cases  where  you  are  generally  driven  in  the  first  instance  to  collateral 
circumstances,  acknowledgments,  &o.,  in  order  to  connect  a  party  with  a  paper  sought  to  be 
proved  agtiinst  him.  This  happens  frequently  when  the  paper  is  printed  throughout,  and  the 
printer  is  unknown,  or  a  party  to  the  suit.  Comparison  by  the  types,  devises,  &c.,  has  been 
allowed,  in  Pennsylvania,  to  connect  the  defendant,  an  editor  of  a  newspaper,  with  the  publicar 
tion  sought  to  be  established.  McCorkle  v.  Binns,  5  Binn.  Rep.  340.  Printers,  it  is  said,  know 
a  newspaper  by  the  type,  and  can  generally  ascertain  the  source  of  a  publication  from  that  cir- 
cumstance. Accordingly,  in  an  action  for  a  Ubel  against  the  publisher  of  the  Ontario  Messenger, 
a  printer  was  called,  who  said  he  had  been  at  the  office  of  the  defendant,  and  had  seen  a  paper 
called  the  Ontario  Messenger  printed  there;  he  was  not  particularly  acquainted  with  the  paper, 
but  believed  that  the  one  produced  was  printed  with  the  types  used  in  the  defendant's  office ; 
and  held,  that  this  was  prima  facie  sufficient  to  connect  the  defendant  with  the  pubhcation. 
Southwick  V.  Stevens,  10  John.  Rep.  443.  See  M'Corkle  v.  Binns,  5  Binn.  Rep.  340.  To  prove 
that  the  defendant  was  a  broker,  a  witness  produced  one  of  his  cards :  held,  not  in  evidence 
unless  it  was  received  from  the  defendant  himself.  And,  per  Abbott,  G.  J.,  the  proper  way  is  to 
give  the  defendant  notice  to  produce  his  cards,  and  then  prove  one  as  a  copy  or  give  parol 
evidence  of  the  contents.     Clark  v.  Copp,  1  Carr.  &  Payne,  199. 

In  a  subsequent  note,  several  cases  are  cited  going  to  show  that  possession  of  a  deed  by  a 
grantee  or  other  person  claiming  under  it,  wUl  in  general  be  presumptive  evidence  of  delivery, 
when  connected  with  proof  of  the  other  ingredients  of  complete  execution.  This  results  from 
one  of  the  great  leading  principles  of  presumptive  evidence,  viz:  that  things  are  held  to  be  legally 
and  properly  in  their  existing  state  until  the  contrary  be  shown.  See  ante,  note  129.  And  it  is 
no  less  applicable  to  other  writings  than  to  deeds.  Thus,  the  plaintiff  sued  on  an  account  for 
moneys  advanced  for  the  building  of  a  vessel;  and,  on  tlie  trial,  the  defendant  offered  a  paper 
purporting  to  be  the  plaintiff's  account  with  such  vessel ;  it  was  proved  to  be  in  the  plaintiff's 
handwriting,  but  was  not  signed  by  him ;  and  he  objected  to  it  for  the  want  of  such  signature' 
and  because  there  was  no  proof  of  delivery  of  it  to  the  defendant ;  but  held,  that  the  paper 
was  sufficiently  authenticated  to  render  it  competent,  and  that  the  possession  of  it  by  the  defend- 
ant was  enough  to  raise  the  presumption  (which  must  prevaU  unless  repelled),  that  the  account 
was  rendered  by  the  plaintiff  to  the  defendant,  and  came  properly  to  the  defendant's  hands. 
Nichols  V.  Alsopi  10  Conn.  Rep.  263.    See  ante,  note  121. 
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name  of  a  real  person  has  been  written  upon  the  instrument,  but  not  by 
himself  ;(1)  or  where  the  person  who  has  put  his  name  as  attesting  witness, 
did  so  without  the  knowledge  or  consent  of  the  parties  ;(2)  or  where  the 


If  there  be  no  evidence  of  authenticity  tlie  instrument  cannot  be  read  to  the  jury;  but  if  there 
be  any  fact  or  circumstance  tending  to  prove  the  authenticity,  from  which  it  might  be  pre- 
sumed, then  the  instrument  is  to  be  read  to  the  jury,  and  the  question,  like  other  matters  of 
&ct,  is  for  their  decision.  Per  Duncan,  J.,  delivering  the  opinion  of  the  court  in  Sigfried  v.  Levan, 
6  Ser.  &  Rawle,  308,  312;  Dodge  v.  Bank  of  Kentucky,  2  Marsh.  Ken.  Rep.  613  ;  Curtis  v.  Hall, 
1  South.  Rep.  148 ;  Stahl  v.  Berger,  10  Ser.  &  Rawle,  170;  Pigott  v.  Hallo  way,  1  Binn.  Rep.  442, 
443 ;  The  President,  Managers  and  Company  of  the  Berks  &  Dauphin  Tump.  Road  v.  Myers, 
6  Ser.  &  Rawle,  12. 

And  when  a  prima  facie  cause  of  execution  has  once  been  made,  the  court  is  not  to  aUow  the 
other  party  to  adduce  counter  proof  before  the  instrument  is  read,  and  thus  assume  to  take  the 
question  from  the  jury.  Fisher  v.  Kean,  1  Watts' Rep.  278.  See  Childerston  v.  Hammon,  9  Ser. 
&  Rawle,  68 ;  McCorkle  v.  Binns,  5  Binn.  Rep.  340,  352 ;  Commissioners  of  Berks  County  v.  Ross, 
3  Id.  539. 

(1)  Fassett  v.  Brown,  Peake  K  P.  C.  23;  Cussons  v.  Skinner,  11  M.  &  "W.  161. 

(2)  M'Craw  v.  Gentry,  3  Camp.  232. 

Note  442. — Such  persons  are  not  subscribing  witnesses  within  the  meaning  of  the  rule  on  this 
subject,  and  therefore  need  not  be  produced,  nor  their  handwriting  proved.     See  ante,  note  424. 

Likewise,  where  it  is  shown  that  the  name  of  the  witness  was  put  to  the  instrument  by  another, 
without  the  witness's  knowledge  or  assent,  he  is  not  to  be  regarded  as  an  attesting  witness. 
Handy  v.  The  State,  1  Harr.  &  John.  49.     See  also,  Allen  v.  Martin,  1  N.  Car.  Law  Rep.  373. 

If  the  subscribing  witness  fails  to  prove  the  due  execution  of  the  instrument,  the  party  may 
establish  the  fact  by  other  evidence.  Whitaker  v.  Salisbury,  15  Pick.  534,  543,  544;  Sigfried  v. 
Levan,  6  Serg.  &  Rawle,  308 ;  Taylor  v.  Meekly,  4  Teates'  Rep.  79 ;  Patterson  v.  Tucker,  4 
Halst.  Rep.  322  ;  Miller's  Estate,  3  Rawle,  318  ;  Boxer  v.  Rabeth,  1  Gow's  Rep.  175 ;  Boyer  v. 
Norris,  1  Harringt.  Kep.  22,  23.  Even  should  the  witness  deny  his  attestation,  or  give  evidence 
tending  to  disprove  the  execution  (which  he  is  competent  to  do  though  he  confess  his  signature, 
ante,  notes  61,  60),  the  party  may  contradict  him.  "Whitaker  v.  Salisbury,  15  Pick.  544;  Sigfried 
V.  Levan,  6  Serg.  &  Rawle,  308 ;  Taylor  v.  Meekly,  4  Yeates'  Rep.  79  ;  HaU  v.  Phelps,  2  John. 
Rep.  452  ;  Handy  v.  The  State,  7  Harr.  &  John.  42,  48,  49 ;  HalLoway  v.  Lawrence,  1  Hawks' 
Rep.  49,  50  ;  Booker  v.  Bowles,  2  Blaokf  Rep.  90  ;  Vernon  v.  Hammet,  1  Hill's  Rep.  269.  The 
witness's  handwriting  may  be  proved,  notwithstanding  his  doubt  or  denial  of  it ;  and  this  has 
been  called  the  most  usual  and  direct  proof;  but,  in  such  case,  it  ought  to  be  very  clear  and  satis- 
factory. Pearson  v.  Wightman,  1  Rep.  Const.  Ct.  So.  Car.  336.  And  where  the  handwriting  is 
distinctly  proved,  the  instrument  is  to  be  read  to  the  jury,  and  if  they  find  the  fact  of  execution, 
the  court  wUl  not  disturb  the  verdict.    Id. ;  Patterson  v.  Tucker,  4  Halst.  Rep.  322. 

The  party  calling  the  witness,  however,  will  not  be  allowed  to  impeach  his  character  for  truth. 
Whitaker  V.  Salisbury,  15  Pick.  544;  Brown  v.  Bellows,  4  Id.  194.  Though  it  has  been  held 
that  he  may  prove  previous  contradictory  statements  of  the  witness.  Brown  v.  BeUows,  4  Pick. 
Rep.  179,  187,  188,  194 ;  Cowden  v.  Reynolds,  12  Serg.  &  Rawle,  281 ;  Sigfried  v.  Levan,  6  Id. 
308,  314.  See  Croweh  v.  Kirk,  3  Dev.  357,  per  Ruffin,  J.  It  is  difficult,  however,  to  recouoUe 
the  latter  cases  with  the  general  rule  which  forbids  that  a  party  shall  be  allowed  to  impeach  his 
own  witness.    See  on  this  subject  Whitaker  v.  Brown,  15  Pick.  544,  545.  ^ 

Sometimes  a  subscribing  witness  when  called  on  can  recoUeot  nothing  of  the  execution,  not 
even  the  act  of  signing  by  the  party,  independent  of  the  fact  of  finding  his  (the  witness's)  name 
attached  to  the  attestation.  It  seems  to  be  well  settled  that,  in  such  cases,  if  the  witness,  in  addi- 
tion to  identifying  his  signature,  can  say  that  he  never  attested  a  writing  without  seeing  it  exe- 
cuted, this  will  amount  to  very  cogent  evidence  of  the  execution.  It  furnishes  a  presumption 
ranging  in  principle  along  with  those  which  arise  from  artificial  habits,  of  which  there  are  many. 
The  attestation  of  the  witness,  in  these  and  similar  instances,  has  been  likened  to  a  memorandum, 
used  to  refresh  his  recollection ;  and,  in  ascertaining  how  far  the  witness  must  go  in  order  to 
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attesting  witness,  on  being  called,  denies  having  any  knowledge  of  the  ex- 
ecution.(1) 


allow  the  point  of  execution  to  be  stibmitted  to  the  jury,  the  reader  may  be  materially  aided  by 
several  of  the  cases  stated  post  in  the  notes  on  the  examination  of  witnesses,  where  the  general 
subject  of  memoranda  is  considered,  and  several  dicta  bearing  directly  upon  the  present  inquiry, 
introduced.  See  particularly  The  State  v.  Eawles,  and  Collins  v.  Lemasters,  cited  in  those  notes, 
also  Pearson  v.  Wightman,  1  Eep.  Const.  Ct.  So.  Car.  S36 ;  Dan  v.  Brown,  4  Cowen's  Rep. 
486,  489. 

If  the  witness  recognizes  his  signature,  and  says  that  he  has  no  recollection  of  the  fact  of  its 
being  executed  in  his  presence,  but  that,  seeing  his  signature  to  it,  he  has  no  doubt  he  saw  it 
executed;  this  has  always  been  received  as  sufBcient  proof  of  execution.  Per  Bayley,  J.,  in 
Maugham  v.  Hubbard,  1  Mann.  &  Eyl.  1.  See  also  Russell  v.  Coffin,  8  Pick.  Eep.  143 ;  perEwing, 
C.  J.,  in  Den  v.  Downam,  1  Green's  Eep.  142 ;  Merrill  v.  The  Ithaca  &  Owego  Railroad  Co.,  16 
Wend.  508  ;  Curie  v.  Donald,  1  "Wash.  Eep.  68;  Denn  ex  dem.  Gaston  v.  Mason,  1  Coxe's  Rep. 
10,  and  note  at  p.  11;  Patterson  v.  Tuclier,  4  Halst.  322,  332,  333;  per  Sutherland,  J.,  deliver- 
ing the  opinion,  in  Jackson  ex  dem.  Bowman  v.  Christman,  4  "Wend.  217,  282  ;  Wheeler  v. 
Hatch,  3Pairf.389;  Brown  v.  Anderson,  1  Monroe,  198.  Accordingly,  in  Hall  v.  Luther  (13 
Wend.  491),  a  subscribing  witness  to  a  bond,  given  by  an  under-sheriff  with  sureties  to  the 
sheriff,  swore  that  he  remembered  the  sheriff  was,  on  the  day  of  its  date,  taking  bonds  of  his 
deputies ;  that  he  recollected  seeing  some  of  the  obligors  at  the  time,  but  could  not  say  he  saw 
A.  and  B.,  two  of  them ;  he,  however,  recognized  his  own  handwriting,  and  presumed  he  saw 
aU  the  obligors  sign  or  heard  them  acknowledge  it,  or  he  would  not  have  witnessed  it ;  held, 
prima  facie  sufficient  to  entitle  the  instrument  to  be  read  in  evidence.  See  Miller's  Estate,  3 
Rawle,  312,  311,  318.  Where  one  of  two  subscribing  witnesses  to  a  deed  did  not  recollect  wit- 
nessing it,  but  identified  his  own  handwriting,  and  said  lie  had  no  doubt  he  saw  it  executed,  "  as 
he  was  not  in  the  habit  of  signing  his  name  to  what  he  did  not  see  executed ;"  it  appearing  also 
that  the  other  witness  was  out  of  the  state,  and  proof  being  given  of  his  handwriting  :  held, 
sufficient  to  allow  the  instrument  to  go  to  the  jury,  unless  there  was  reason  to  suspect  or  believe 
the  deed  to  be  a  forgery.  Russell  v.  Coffin,  8  Pick.  Rep.  143.  A  subscribing  witness  to  a  war- 
rant of  attorney  swore,  that  from  certain  memoranda  he  found,  he  was  at  a  given  place  on  a  par- 
ticular day,  being  the  day  the  warrant  bore  date  ;  that  his  name  subscribed  thereto  was  his  own 
handwriting  ;  that  the  seal  appeared  to  have  been  taken  from  an  engraving  then  and  stUl  in  his 
possession ;  and  that  from  these  circumstances,  he  was  convinced  he  was  present  and  witnessed 
the  execution  of  the  instrument.  This  was  adjudged  enough  to  authorize  a  jury  to  pronounce 
the  instrument  duly  executed,  although  the  witness  had  not  sworn  to  the  person's  handwriting 
who  was  alleged  to  have  executed  it,  nor  that  the  same  was  executed  by  such  person.  It  is 
possible,  say  the  court,  that  the  witness  may  have  quibbled,  and  that  he  saw  the  instrument  ex- 
ecuted by  some  other  person  than  the  party  ;  but  thisapproaches  so  near  to  pei jury  that  it  is  not  to 
be  presumed  in  respect  to  a  man  of  unimpeaehed  character.  If  his  character  had  been  proved  bad, 
the  jury  might  have  disregarded  the  evidence.  Pigott  v.  Halloway,  1  Binn.  Eep.  436.  In  Col- 
lins V.  Lemasters  (2  Bail.  Rep  141),  a  witness  to  a  deed  recognized  his  own  signature,  and  was 
induced  to  beUeve  from  that  circumstance  that  it  was  executed  in  his  presence ;  he  remembered 
the  parties  to  it  being  together  at  the  time  of  the  supposed  execution,  but  had  no  recollection  of 
having  seen  them  sign,  seal,  deliver,  or  of  hearing  them  acknowledge  the  deed:  And  held,  that 
this  was  enough  to  authorize  the  deed  to  go  to  the  jury.  The  other  subscribing  witness  was 
then  called  by  the  opposite  party,  who  swore  that  one  of  the  parties  had  not  signed  at  the  time 
of  the  attestation,  nor  had  the  witness  any  recollection  of  such  party  being  present  at  the  attes- 
tation. Upon  this  testimony,  the  case  was  submitted  to  the  jury,  and  they  having  found  in  favor 
of  the  deed,  the  court  refused  to  disturb  the  verdict. 

(1)  By  Lord  BUenborough,  C.  J.,  in  Grellier  v.  Neale,  Peake  N.  P.  0.  146;  Ley  v.  Ballard,  3 
Esp.  173  ;  Fitzgerald  v.  Elsee,  2  Camp.  635  ;  Lemon  v.  Dean,  Id.  636,  n. ;  Talbot  v.  Hodson,  7 
Taunt.  251 ;  Boxer  v.  Eobeth,  Gow,  175 ;  Phipps  v.  Parker,  1  Camp.  412,  contra^  is  overruled. 
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Where  several  witnesses. 

If  there  are  several  attesting  witnesses,  the  absence  of  all  must  be  ac- 
counted for,  before  evidence  of  handwriting  can  be  given.(l)  But  when 
the  absence  of  all  the  attesting  ^\■itnesses  is  accounted  for,  it  will  be  suffi- 
cient to  prove  the  handwriting  of  one  of  them.(2) 

Proof  of  signature  by  party,  not  necessary. 

The  proof  of  the  subscribing  witness's  handwriting,  in  tlie  cases  above 
cited,  is  evidence  of  the 'execution  of  the  instrument  by  the  party  therein 
named,  whose  signature  the  instrument  purports  to  bear  :  and  for  the  pur- 
pose of  proving  the  execution,  that  is,  that  the  instrument  produced  was 
executed  by  the  party  so  named,  it  will  not  be  necessary  to  prove  the 
handwriting  of  that  party.(3)     But  it  is  necessary  to  establish  the  identity 


See  Doe  d.  Davies  v.  Davis,  9  Q.  B.  648,  where  the  attesting  witness  was  a  marksman.    See  also 
Harrison  v.  Harri.son,  8  Ves.  185  ;  Doe  d.  Counsell  v.  Caperton,  9  C.  &  P.  112. 

(1)  Cunlifife  v.  Sefton,  2  East,  183  ;  "Wright  v.  Doe  d.  Tatham,  1  A.  &  E.  21. 

(2)  Adam  v.  Kerr,  1  B.  &  P.  360. 

(3)  Adam  v.  Kerr,  ut  supra;  Prince  v.  Blackburn,  2  East,  250  ;  Gough  v.  Cecil,  1  Selw.  N.  P. 
648,  u. ;  Milward  v.  Temple,  1  Campb.  315  ;  Kay  v.  Brookman,  7  C.  &  P.  556. 

Note  443. — In  cases  proper  for  resorting  to  the  handwriting  of  the  subscribing  witness,  the 
presumption  in  general  is,  that  what  he  has  attested  did  take  place ;  and  hence  proof  of  his  hand- 
writing wiU  ordinarily  make  out  the  execution  sufficiently  to  allow  the  instrument  to  be  read  in 
evidence.  Sigfried  v.  Levan,  6  Serg.  &  Eawle,  311 ;  Miller's  Estate,  3  Eawle,  317,  318 ;  PeUe- 
treau  V.  Jackson,  11  "Wend.  110;  M'Pherson  v.  Rathbone,  Id.  96;  Lush  v.  Druse,  4  Id.  313; 
Ingram  v.  Hall,  1  Hayw.  Rep.  207  ;  Somerville  v.  Sullivant,  1  Call's  Rep.  560,  561;  Jackson  ex 
dem.  Tarick  v.  "Waldron,  IH  Wend.  178 ;  CarroU  v.  Norwood,  1  Harr.  &  John.  174,  175 ;  Rojs  v. 
Gould,  5  Greenl.  Rep.  204;  Whittemore  v.  Brooks,  2  Id.  63,  note;  Mott  v.  Doughty,  1  John. 
Cas.  230 ;  Sluby  v.  Champlin,  4  Id.  461 ;  Jones  v.  Brinkley,  1  Hayw.  Rep.  20 ;  Jones  v.  Blount, 
Id.  238  ;  Lautermilch  v.  Kneagy,  3  Serg.  &  Rawle,  202 ;  Hamilton  v.  Maraden,  6  Binn.  Rep.  45 ; 
Smith  V.  Chamberlain,  2  N.  Hamp.  Rep.  440;  Parker's  Ex'rs  v.  Fassit,  1  Harr.  &  John.  337; 
Jackson  ex  dem.  Bond  v.  Root,  18  John.  Rep.  60,  66 ;  Murdock  v.  Hunter's  Rep's,  1  Brock.  Rep. 
135 ;  GUliam's  Adm'r  v.  Perkinson's  Adm'r,  4  Rand.  325 ;  Farnaworth  v.  Briggs,  6  N.  Hamp. 
Rep.  561 ;  Clark's  Lessee  v.  Courtney,  5  Peters'  Rep.  319 ;  Den  v.  "Van  Houten,  5  Halst.  Rep.  273 ; 
Patterson  v.  Tucker,  4  Id.  322 ;  Winn  v.  Patterson,  9  Peters'  Rep.  674,  675,  676.  How  far  the 
rule  will  need  to  be  qualified,  as  it  respects  deeds,  where  the  instrument  does  not  purport  in  the 
body  of  it,  or  in  the  attestation  clause,  to  have  been  sealed,  and  the  only  evidence  of  an  intent  to 
seal  is  an  ink  scroll  opposite  the  party's  name,  may  be  gathered  from  several  cases,  post,  in  these 
notes. 

Before  being  allowed  to  prove  the  instrument  by  evidence  of  the  witness's  handwriting,  the 
non-productioQ  of  all  the  witnesses,  if  there  be  more  than  one,  must  be  duly  accounted  for. 
Jackson  ex  dem.  Edson  v.  Gager,  5  Cowen's  Rep.  383  ;  Davison's  Lessee  v.  Bloomer,  1  Dall.  Rep. 
123  ;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep.  140;  Jackson  ex  dem.  Bond  v.  Root, 
18  John.  Rep.  60  ;  Hautz  v.  Rough,  2  Serg.  &  Rawle,  349 ;  Whittemore  v.  Brooks,  1  Greenl.  57 
59 ;  Shepherd  v.  Goss,  1  Tenn.  Rep.  487  ;  1  Stark.  Ev.  328  (6th  Am.  ed.) ;  Jackson  ex  dem.  Bow- 
man V.  Christman,  4  Wend.  277  ;  Stump  v.  Hughes,  5  Hayw.  Rep.  93 ;  Jones  v.  Cooprider,  1 
Blackf.  Rep.  47,  49,  note  1 ;  Booker  v.  Bowles,  2  Id.  90. 

Where  all  the  witnesses  to  a  deed  or  other  instrument  are  dead,  or  absent,  &c.,  there  being 
several,  proof  of  the  handwriting  of  one  of  them  wUl,  prima  facie,  suffice  to  allow  the  instrument 
to  be  read.    Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep.  140 ;   Fitzhugh  v.  Croghan,  2 
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J.  J.  Marsh.  Rep.  434 ;  Jackson  ex  dem.  Livingston  v.  Burton,  11  John.  Eep.  64 ;  Dudley  v.  Sum- 
ner, 5  Mass.  Rep.  444;  Jackson  ex  dem.  Bond  v.  Root,  18  John.  Rep.  60 ;  M'Ferran  v.  Powers, 
2  Serg.  &  Rawle,  44;  Jackson  ex  dem.  Boyd  T.  Lewis,  13  John.  Rep.  504;  1  Stark.  Ev.  328 
(6thAm.  ed.);  Jones  v.  Cooprider,  1  Blaokf.  49,  note  1 ;  Kelley  v.  Dunlap,  3  Pennsylv.  Rep. 
136.  See  Mott  v.  Doughty,  1  John.  Cas.  230  ;  Hamilton  v.  M'Guire,  2  Serg.  &  Rawle,  478 ; 
Kingwood  v.  Bethlehem,  1  Green's  Rep.  226,  221 ;  Coulson  v.  Walton,  9  Peters'  Rep.  62  ;  Jack- 
son ex  dem.  Lansing  v.  Chamberlain,  8  "Wend.  620.  Otherwise,  however,  in  South  Carolina 
(Sims  V.  De  Graffenreid,  4  M'Cord,  253 ;  and  see  the  oases  infra,  cited  from  the  reports  of  that 
state),  in  Kentucky  [semble,  Retards  v.  Wolfe,  1  Dana,  155,  stated  infra),  and  Louisiana.  See 
infra. 

The  authentication  of  an  instrument  in  this  way,  whether  by  proof  of  the  handwriting  of  one 
or  all  of  the  attesting  witnesses,  though  sufficiently  general  to  allow  it  to  go  to  the  jury,  is  by  no 
means  conclusive  upon  them  (SomervUle  v.  SuUivant,  1  Call's  Eep.  560) ;  for  if  there  are  sus- 
picious circumstances,  casting  doubt  upon  the  transaction,  they  may  not  be  satisfied  by  the  testi- 
mony ;  and  hence  it  is  strongly  recommended  that  proof  of  the  handwriting  of  the  party  he 
superadded.  See  per  Tilghman,  0.  J.,  in  Clark  v.  Sanderson,  3  Binn.  Rep.  192,  195,  196 ;  also 
per  Walworth,  Chancellor,  and  Tracy,  Senator,  in  Jackson  ex  dem.  Varick  v.  Waldron,  13  Wend 
183,  184,  19T,  198 ;  Bell  v.  Cowgell,  1  Ashm.  Rep.  1 ;  Hamilton  v.  Marsden,  6  Binn.  45  ;  Lau- 
termUch  v.  Kneagy,  2  Serg.  &  Rawle,  202 ;  Hamilton  v.  M'Guire,  2  Id.  4'78  ;  Murdock  v.  Hun- 
ter's Rep's,  1  Brook.  Rep.  135,  140,  et  seq. ;  Spring  v.  The  South  Carolina  Ins.  Co.,  8  Wheat.  268; 
Farnsworth  v.  Briggs,  6  N.  Hamp.  Rep.  561 ;  Ungles  v.  Graves,  2  Blaekf  Rep.  191.  In  Mary- 
land, it  is  said  to  be  "usual "  to  add  proof  of  the  handwriting  of  the  party  to  that  of  the  sub- 
scribing witnesses.  Handy  v.  The  State,  T  Harr.  &  John.  49.  Though  this  seems  not  indispen- 
sable. Carroll  v.  Norwood,  1  Id.  114.  Where  the  witness's  handwriting  cannot  be  very 
satisfactorily  proved,  or  where  he  is  a  marksman  merely,  it  is  then,  doubtless,  necessary,  to  prove 
the  handwriting  of  the  party,  or  other  circumstances  equivalent.  See  NeUus  v.  Brickell's  Adm'r, 
1  Hayw.  Rep.  19 ;  Engles  v.  Brunington,  4  Yeates'  Rep.  346 ;  GUliam's  Adm'r  v.  Perkinson's 
Adm'r,  4  Rand.  325  ;  Gregory  v.  Baugh,  Id.  636,  per  Green,  J. 

Where  .there  is  fair  ground  for  a  dispute  as  to  the  identity  of  the  party  executing,  proof  beyond 
that  of  the  handwriting  of  the  subscribing  witnesses  may  become  necessary.  In  a  recent  case  in 
Kentucky,  an  action  was  brought  on  an  injunction  bond,  to  which  the  defendant  pleaded  non  est 
factum ;  the  bond  was  attested  by  the  clerk,  and  it  became  a  question,  whether  the  attestation 
of  the  clerk  did  not  prove  the  bond ;  the  court  held  it  did  not.  But  even  were  it  otherwise, 
they  said,  and  the  attestation  was  to  be  considered  so  far  official  as  to  prove  the  signature  to  be 
genuine,  that  does  not  identify  the  defendant,  and  prove  him  the  person  who  executed.  For, 
there  may  be  two  men  of  the  same  name.  The  defendant  ought  not  to  be  required  to  prove  he 
was  not  the  person  who  executed,  &o.  Robards  v.  Wolfe,  1  Dana's  Rep.  155.  Quere,  however. 
Most  of  the  American  cases,  swpra,  when  they  have  either  required  or  recommended  proof  beyond 
the  handwriting  of  the  witnesses,  have  done  so  upon  the  ground,  that  it  would  furnish  additional 
assurance  of  execution ;  and  not  with  a  view  to  the  identity  of  the  party.  Indeed,  so  far  aa 
merely  identifying  the  party  was  concerned,  courts  have  usually  assumed,  that  identity  of  name 
was  sufficient,  in  the  first  instance,  as  presumptive  evidence  of  identity  of  person.  And  so  are 
the  majority  of  the  English  cases,  notwithstanding  the  opinion  of  Bayley,  J.,  in  Nelson  v.  Whit- 
tal.  See  the  next  succeeding  note.  Robards  v.  Wolfe  (supra)  is  the  only  American  case,  it  is 
believed,  where  this  has  been  denied.  Nor  does  the  reasoning  in  the  case  seem  to  us  at  all  satis- 
factory. It  is  true,  there  raay  te  two  persons  of  the  same  name ;  and  that  the  presumption 
arising  from  identity  of  name  may  be  erroneous  and  illusoiy.  And  the  same  objection  could  be 
urged  against  presumptive  or  circumstantial  evidence  in  various  other  cases,  where  it  is  undeni- 
ably admissible,  and  prima  facie  sufficient.  Where  the  fact  is  shown  that  thei-e  is  another  person 
of  the  same  name  with  the  party  who  is  alleged  to  have  executed  the  instrument,  further  evi- 
dence might  then  be  required.  But  until  this  appears,  it  is  difficult  to  see  why  the  presumption 
adverted  to  should  not  stand ;  at  least  so  far  as  to  allow  the  point  to  be  passed  upon  by  ihe  jury. 
See  Atchinson  v.  McCuUock,  5  Watts'  Rep.  13;  Jackson  ex  dem.  Shultz  v.  Goes,  13  John.  Rep. 
518;  Jackson  ex  dem.  Woodruff  v.  Cody,  9  Cowen's  Rep.  140,  149,  150;  Jackson  ex  dem. 
Bogert  V.  King,  5  Id.  237. 

In  South  Carolina,  proof  of  the  handwriting  of  the  party,  must  be  added  to  that  of  the  sub- 
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of  the  party,  and  to  show  that  the  person  who  executed  the  instrument  is 
the  party  to  the  suit,  or  the  party  charged  ;  thus,  in  an  action  on  a  bond, 
or  on  a  promissory  note  or  bill  of  exchange,  and  in  other  cases,  where  the 
signature  of  the  party  is  attested,  some  evidence  of  identity  will  be  neces- 
sary, to  connect  the  party  with  the  instrument  ;(1)  and  with  this  view, 
proof  of  the  party's  handwriting  may  be  important,  and  most  satisfactory 
evidence ;  but  that  proof  is  not  absolutely  necessary  ;  and  much  slighter 
evidence  will  be  sufficient.  Evidence  that  the  defendant  was  present  when 
the  note  was  prepared  by  the  subscribing  witness  would  serve  to  connect 
him  with  the  instrument. (2) 


soribing  ■witnesses,  and,  in  general,  proof  of  the  handwriting  of  all  the  witnesses  is  requisite. 
Hopkins  v.  De  Graffenreid,  2  Bay's  Rep.  13'7 ;  Oliphant  v.  Taggart,  1  Id.  255 ;  Plunket  v.  Bow- 
man, 2  MeCord's  Rep.  138  ;  Duncan  v.  Beard,  2  Nott  &  McCord,  400;  Young  v.  Stookdale,  Id. 
631;  Elwee  v.  Sutton,  2  Bail.  Rep.  128;  Corneal  v.  Bickley,  1  McCord,  166;  Sims  v.  De  Graf- 
fenried,  4  MeCord's  Hep.  253;  Townsend  v.  Coviogton,  3  Id.  219;  Edgar  ads.  Brown,  4  Id.  91. 
But,  where  the  maker  of  a  promissory  note  was  a  marksman,  held,  that  proof  of  the  handwriting 
of  the  subscribing  witness  was  enough.    Burnly  ads.  "Whitaker,  2  Nott  &  McCord,  374. 

In  Louisiana,  also,  proof  of  the  handwriting  of  the  attesting  witness  is  not  sufBcient ;  the 
maker's  signature  must  be  authenticated  in  some  way,  and  this  is  not  done,  it  is  said,  by  proving 
the  handwriting  of  the  witness  or  witnesses.  Dismukes  v.  Musgrove,  Y  Mart.  Lou.  Rep.  58 
(N.  S.);  Baraeld  v.  Hewlett,  4  Mill.  Lou.  Rep.  118;  Crouae  v.  DufBeld,  12  Mart.  Lou.  Rep.  639; 
Lynch  v.  Postlethwaite,  7  Id.  69.  But  an  exception  is  allowed  where  the  party  is  a  marksman. 
Tagiasco  v.  Molinari's  Heirs,  9  Lou.  Rep.  (Curry)  112. 

It  seems  that,  in  all  cases,  where  the  handwriting  of  the  subscribing  witness  is  resorted  to, 
for  the  purpose  of  establishing  an  instrument,  the  opposite  party  may  controvert  the  presumption 
arising  therefrom,  by  showing  statements  made  by  them  inconsistent  with  their  attestation. 

(1)  Nelson  v.  Whittal,  1  B.  &  A.  19 ;  Middleton  v.  Sandford,  4  Camp.  34;  Whitloeke  v.  Mus- 
grave,  1  C.  &  M.  521.     See  also  Page  v.  Mann,  M.  &  M.  79 ;  Mitchell  v.  Johnson,  Id.  176. 

(2)  Nelson  v.  Whittal,  ut  svpra. 

Note  444. — The  American  cases  on  this  subject  will  be  found  in  our  next  preceding  note. 
The  English  cases  are  not  agreed  that  any  proof  is  necessary  in  the  first  instance,  to  identify  the 
party  and  connect  him  with  the  instrument,  beyond  what  arises  from  the  identity  of  name.  Our 
author's  observations  are  founded  upon  what  is  said  by  Bayley,  J.,  in  Nelson  v.  Whittal  (1  Barn. 
k  Aid.  21).  Lord  EUenborough,  C.  J.,  and  Abbott,  J.,  in  the  same  case,  obviously  inclined  to 
the  opinion  that  nothing  more  was  requisite,  in  the  first  instance,  than  merely  to  prove  the  hand- 
writing of  the  witness.  The  case  of  Page  v.  Mann  (1  Mood.  &  MaUc.  79),  is  to  the  same  effect ; 
there  the  opinion  of  Bayley,  J.,  was  cited  to  show,  that  something  beyond  proof  of  the  witness's 
signature  was  necessary  in  order  to  allow  the  instrument  to  be  read.  Lord  Tenterden,  0.  J., 
said  the  practice  had  been  otherwise  ;  that  he  had  frequently  admitted  evidence  of  the  hand- 
writing of  the  witnesses,  as  sufBcient,  without  other  proof  So,  where  the  obligor  in  a  bond 
signed  only  by  his  mark,  and  though  there  was  some  slight  evidence  given  that  the  defendant  had 
lived  at  the  place  where  the  bond  described  the  party  who  executed  it  as  living,  no  stress  what- 
ever was  placed  upon  that,  his  Lordship  saying,  that  if  there  was  no  evidence  beyond  the  hand- 
writing of  the  witness,  he  would  have  no  doubt  of  its  sufficiency.  Mitchell  v.  Johnson,  Id.  176' 
See  also  S.  P.,  Kay  v.  Brookman,  Id.  286 ;  S.  C,  3  Carr.  &  Payne,  555 ;  Doe  ex  dem.  Wheelden 
V.  Paul,  Id.  613.  HiU  v.  TJnett  (3  Madd.  Rep.  370)  seems  to  be  among  those  authorities  which 
allow  proof  of  the  handwriting  of  the  witness  alone,  when  properly  resorted  to,  to  be  sufBcient, 
without  proof  of  the  party's  signature.  Though  Mr.  Starkie  has  set  it  down  as  one  going  to 
mark  a  distinction  between  oases  where  a  witness  is  dead  and  where  he'  is  liviug ;  and  as  hold- 
ing, that  in  the  latter  instance,  the  handwriting  of  the  witness  merely,  wiH  not  do;  but  in  the 
former  it  vriU.    1  Stark.  Ev.  328,  n.  /;  Id.  329,  n.  4.    The  witness,  however,  was  there  produced. 
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Identity  of  party. 

1'liis  appears  to  be  a  proper  place  to  consider  the  question  of  what  is 
sufficient  evidence  of  the  identity  of  a  party  to  the  suit;  though  that 
question  often  arises  quite  independently  of  the  point  immediately  under 
discussion,  as,  in  ordinary  cases  for  goods  sold  and  delivered, (1)  and  the 
like. 

Generally  speaking,  it  will  be  considered  sufficient  jsn'ma^acie  evidence 
to  show  that  a  person  bearing  the  same  name  as  the  party  to  the  suit  did 
the  act  with  which  it  is  sought  to  affect  such  party.  Thus,  in  order  to 
prove  the  execution  by  the  defendant  of  an  instrument  on  which  he  is 
sued,  if  it  be  shown  that  such  instrument  was  executed  by  a  person  bear- 
ing the  same  name  as  the  defendant,  it  is  not  necessary  to  give  evidence 
strictly  identifying  the  person,  whose  signature  is  proved,  with  the  party 
on  whom  process  has  been  served,  unless  facts  appear  which  raise  a  doubt 
of  the  identity.(2) 

So  in  an  action  for  goods  sold,  brought  against  W.  S.  E.,(3)  it  appeared 
that,  about  five  years  before  the  action  was  brought,  a  person  of  the  same 
name  had  been  a  customer  of  the  plaintiff's,  and  had  written  a  letter  ac- 
knowledging the  receipt  of  the  goods  ;  but  the  witness  who  proved  those 
facts  did  not  know  whether  the  defendant  -vf  as  the  same  W.  S.  B. ;  nor  was 
any  further  evidence  given  of  the  fact ;  this  was  held  a  sufficient  prima 
facie  case. 

In  like  manner  in  an  action  against  H.  T.  R.,(4)  as  the  acceptor  of  a  bill 
of  exchange,  it  appeared  that  a  person  of  that  name  had  kept  cash  at  the 
bank  where  the  bill  was  made  payable,  and  had  drawn  checks  which  the 
cashier  had  paid  :  the  cashier  knew  the  party's  handwriting  by  the  checks, 
and  swore  that  the  acceptance  was  in  the  same  handwriting ;  but  he  had 
not  paid  any  check  for  some  time,  did  not  know  the  party  personally',  and 
could  not  further  identify  him  with  the  defendant :  this  also  was  held  to 
be  a  sufficient  j3ri?na/aae  case  of  identity. 

Again,  where  in  an  action  for  medicines  and  attendances  by  the  plain- 
tiff as  an  apothecary, (5)  the  plaintiff  put  in  evidence  a  license  from  the 
Apothecary's  Company  to  practice  as  such,  granted  to  a  person  bearing 


and  all  that  the  vioe-chancoUoi'  said  was  this:  "If  a  witness  is  dead,  it  is  only  necessary  to 
prove  the  handwriting  of  the  witness ;  but  when  the  witness  is  alive,  he  must  not  only  prove  his 
own  handwriting  as  witness,  but  he  must  prove  the  handwriting  of  the  person  who  executed  the 
deed,"  clearly  referring  to  a  living  witness,  who  is  produced,  and  not  to  one  who,  though  livingt 
was  absent  beyond  the  jurisdiction,  so  as  to  dispense  with  his  attendance. 

(In  case  of  the  death  of  a  subscribing  witness,  and  proof  of  the  instrument  by  a  witness  ac- 
quainted with  his  signature,  the  opposite  party  is  at  liberty  to  show  that  the  signature  of  the 
maker  is  not  in  his  handwriting.     People  v.  M'Henry,  19  Wend.  482.) 

(1)  See  9  M.  &  "W.  77,  and  Sewell  v.  Evans,  4  Q.  B.  626. 

(2)  See  Sewell  v.  Evans,  4  Q.  B.  626 ;  Roden  v.  Ryde,  Id.  629. 

(3)  Sewell  v.  Evans,  ut  supra. 

(4)  Boden  v.  Ryde,  ut  supra. 

(5)  Simpson  v.  Dismore,  9  M.  &  W.  47. 
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tlie  same  Christian  and  surname,  it  was  held  that  this  was  sufficient  prima 
facie  evidence  to  show  the  identity  of  the  plaintiff  with  the  person  named 
in  the  license.(l) 

"Where  identity  of  name  not  sufficient.  • 

It  may  happen,  however,  that  the  mere  circumstance  of  identity  of  name 
may  be  very  insufficient  evidence  of  the  identity  of  an  individual,  as  in  the 
instance  of  great  length  of  time  having  oiicurred  since  a  signature  had  been 
made,(2)  or  of  a  name  being  very  common  ;  in  such  case  some  further  evi- 
dence than  the  mere  fact  of  the  identity  of  name  would  be  required. 
Thus,  in  an  action  against  one  Hugh  Jones,  as  the  maker  of  a  promissory 
note,(8)  to  which  there  was  an  attesting  witness,  the  witness  stated  that  he 
saw  the  signature  written  to  the  note  by  a  person  with  whom  he  had  no 
communication  since,  and  that  this  was  a  common  name  in  the  neighbor- 
hood, the  Court  of  Exchequer  held,  that  this  was  not  sufficient  evidence 
to  go  to  the  jury  of  the  identity  of  the  defendant  with  the  maker  of  the 
note.  And  Lord  Denman,  C.  J.,  has  remarked, (4)  "  In  cases  where  no 
particular  circumstance  tends  to  raise  a  question  as  to  the  party  being  the 
same,  even  identity  of  name  is  something  from  which  an  inference  may  be 
drawn.  If  the  name  were  only  John  Smith,  which  is  of  very  frequent  oc- 
currence, there  might  not  be  much  ground  for  drawing  the  conclusion."(5) 
The  above  cases  arose  in  actions  ex  contractu.  Tiie  same  rule,  however, 
as  to  the  admissibility  of  this  evidence  is,  of  course,  equally  applicable  in 
actions  ex  delicto,  or  quasi  ex  delicto,  as  torts,  actions  for  negligence,  for 
criminal  conversation  and  the  like  ;  though  in  such  cases  juries  will  prop- 
erly require  a  greater  amount  of  evidence  to  satisfy  them  that  a  party  is 
to  be  affected  by  an  act  which  partakes  of  culpability.  Still  very  slight 
evidence  of  identity  may,  under  particular  circumstances,  be  sufficient  for 
them  to  act  upon.  Thus  in  an  action  brought  against  one  Henderson  for 
negligently  navigating  a  vessel,(6)  the  circumstances  under  which  the  col- 
lision took  place  having  been  proved,  it  was  objected  that  no  evidence  had 
been  given  to  show  that  the  defendant  was  the  pilot  in  charge  of  the  vessel 
which  had  occasioned  the  damage,  whereupon  the  plaintiff's  counsel,  in- 
tending to  call  the  plaintiff's  sen,  called  out  "  Mr.  Henderson  I"  and  a 
person  in  court  answered,  "  Here,"  and  coming  forward  said,  "  1  am  the 
pilot."  He  was  not  sworn ;  but  one  of  the  plaintiff's  witnesses  pro\'ed 
that  he  had  seen  this  person  on  board  at  the  time  of  the  accident,  acting  as 


(1)  For  further  examples  see  Greenshields  v.  Crawford,  9  M.  &  W.  314;  Harrington  v.  Fry, 
Ey.  &  M.  90;  Warreu  v.  Anderson,  8  Scott,  384;  Hennell  v.  Lyon,  1  B.  &  A.  182;  Bulkeley  v. 
Butler,  2  B.  &  C.  434. 

(2)  See  by  Lord  Denman,  C.  J.,  4  Q.  B.  632. 

(3)  Jones  v.  Jones,  9  M.  &  W.  75. 

(4)  In  SeweU  v.  Evans,  and  RoJen  v.  Ryde,  vi  supra,  p.  608. 

(5)  And  see  Barker  v.  Stead,  3  C.  B.  946. 

(6)  Smith  V.  Henderson,  9  M.  &  W.  798. 
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pilot.  No  furtlier  evidence  of  tlie  identity  of  the  defendant  being  of- 
fered, Rolfe  B.,  before  whom  the  case  was  tried,  ruled,  that  there  was  no 
evidence  to  go  to  the  jury  upon  that  point,  and  nonsuited  the  plaintiff. 
But  the  Court  of  Exchequer  were  of.  opinion,  in  which  Rolfe,  B.,  con- 
curred, that  there  was  sufficient  evidence  of  identity. 

In  criminal  prosecutions  the  question  can  rarely  arise  ;  as  the  accused 
person  is  always  in  court,  and  the  witnesses  are  asked  whether  he  was  or 
was  not  the  person  who  did  any  particular  act.(l) 

Thirdly,  of  the  admissibility  of  secondary  evidence  of  writings  and  of 
notice  to  produce  writings. 

Secondary  evidence. 

If  a  party  intend  to  use  a  written  instrument,  he  ought  to  produce  the 
original,  if  he  has  it  in  his  possession  ;(2)  he  cannot  give  secondary  evidence 


(1)  See  by  Patterson,  J.,  4  Q.  B.  631,  commenting  upon  a  remaA  by  Bolland,  B.,  in  Logan  v. 
Allder,  3  Tyr.  55Y,  n.  a. 

(2)  Note  445. — This  of  course  follows  from  the  rule,  that  the  best  evidence  must  be  given  of 
which  the  nature  of  the  thing  is  capable.  The  principle  of  the  rule,  and  some  observations  upon 
its  application,  will  be  found  ante,  note  163.  The  succeeding  notes  under  that  head  may  be 
looked  into  for  further  illustration.  See  also,  Andrews  v.  Hooper,  13  Mass.  Eep.  475 ;  Cunning- 
ham v.  Tracy,  1  Conn.  Eep.  252;  Pargoud  v.  Morgan,  2  MiU.  Lou.  Rep.  99;  Kent  v.  Weld,  2 
Fairf.  Eep.  461  (Lnnsford  v.  Smith,  12  Gratt.  554.) 

A  writing,  where  one  exists,  is  generally  constituted  the  exclusive  medium  of  proving  the 
transaction  to  which  it  relates ;  but  sometimes  the  transaction,  though  evinced  by  writing,  may 
be  proved  entirely  independent  of  it.  Several  cases  illustrative  of  this  distinction,  will  be  found 
omte,  note  167.  See  also  ante,  note  171;  2  Stark.  Bv.  569,  570  {6th  Am.  ed.).  Where  the  writ- 
ing is  the  exclusive  medium  of  proof,  in  other  words,  where  it  is  the  best  evidence,  it  must  of 
course  be  produced,  or  its  absence  duly  accounted  for.  United  States  v.  Porter,  3  Day's  Eep. 
283;  St.  Clair  v.  Jones,  Addis.  Rep.  243;  Vanhorn  v.  Prick,  3  Serg.  &  Eawle,  278;  M'Kinney  v. 
Leaeock,  1  Id.  27 ;  Condict  v.  Stevens,  1  Monroe,  74;  CampbeU  v.  Wallace,  3  Yeates'  Eep.  271. 
Seethe  cases  cited  ^05<,  note  453;  Davis  v.  Provost,  7  Lou.  Eep.  (Curry)  274;  Patterson  v. 
Bloss,  4  Miller's  Lou.  Rep.  374;  Grubb's  Lessee  v  M'Clatohy,  2  Terg.  432 ;  Eex  v.  St.  Sepul- 
chre, 4  Doug.  336 ;  Avery  v.  Butters,  2  Fairf.  Rep.  404 ;  Boynton  v.  Rees,  8  Pick.  329.  Direc- 
tions to  an  officer  respecting  the  service  of  a  writ,  if  given  in  writing,  cannot  be  proved  by  parol, 
unless  tbe  non-production  of  the  writing  is  first  accounted  for.  Thornton  v.  Moody,  2  Fairf.  Rep. 
254.  In  general,  the  fact  of  agency  cannot  be  proved  by  parol  where  written  evidence  of  it 
exists.  M'Kinney  V.  Leaeock,  1  Serg.  &  Rawle,  27;  James'  Lessee  v.  Gordon,  1  Wash.  C.  0. 
Eep.  333.  See  ante,  note  143 ;  Mnggah  v.  Greig,  2  Mill.  Lou.  Eep.  593.  On  an  indictment 
against  a  bankrupt  for  concealing  his  effects,  the  evidence  being  that  the  bankrupt,  on  his  last 
examination,  stated  that  a  book  given  in  by  him  to  the  commissioners  contained  a  fall  account  of 
his  effects ;  held,  that  the  prosecutor  must  produce  the  book,  or  account  for  it.  Rex,  v.  Evain, 
Ry.  &  Mood.  Cr.  Cas.  70.  In  an  action  against  the  collector  of  a  port,  for  carelessly  making  out 
a  coasting  license,  and  therein  misdescribing  the  plaintiff's  vessel,  whereby  he  was  injured ;  held, 
that  the  plaintiff  must  produce  the  hcense,  or  excuse  its  absence.  Felton  v.  M 'Donald,  4  Dev. 
Eep.  406.  Where  a  law  required  a  written  declaration  to  be  signed  and  filed  by  a  pai'ty  in  the 
office  of  the  secretary  of  state,  as  evidence  of  the  party's  consent  to  avail  himself  of  cert:un  statu? 
tory  piovisions;  held,  that  to  prove  such  consent,  aa  against  the  party,  the  written  evidence 
must  be  resorted  to ;  and  that  his  declarations  could  not  bo  used.  Rinaldi  v.  Rives,  1  Stewart's 
Eep.  174.  Where  it  is  necessary  to  prove  a  submission  to  arbitrators,  and  the  .submission  is  in 
writing,  it  must  be  produced,  aa  the  best  evidence ;  e.  g.,  in  slander,  for  charging  the  plaintiff 
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■with  perjury  committed  before  arbitrators,  in  which  case  the  submission  must  be  shown  in  order 
to  make  out  that  the  arbitrators  had  jurisdiction.  Bulloclj  v.  Koon,  9  Cowen's  Eep.  30,  31,  32. 
See  ante,  note  410.  The  case  of  a  purchaser  of  real  estate  at  a  sheriff's  sale,  seeking  to  show 
title  by  deed  in  the  defendant  in  execution  prior  to  the  sale,  constitutes  no  exception  to  the  gen- 
eral rule ;  such  deed  must  be  produced,  or  its  absence  accounted  for,  before  inferior  evidence  can 
be  admitted.  Little  v.  Delanoey's  Lessee's,  5  Binn.  Rep.  266,  apparently  overruling  Edgar's  Les- 
see V.  Robinson,  4  DaU.  132.  In  an  action  on  the  covenant  of  seizin  in  a  deed,  parol  evidence  is 
inadmissible  to  prove  prior  claims  upon  the  land.  Pollard  v.  Dwight,  4  Cranch,  421.  In  gen- 
eral, to  show  existing  incumbrances  upon  land,  the  written  evidence  should  be  produced.  Old- 
ham V.  Woods,  3  Monroe,  4T,  60.  So,  to  show  that  land  has  been  sold,  the  written  evidence 
should  be  resorted  to.  Cloud  v.  Patterson,  1  Stewart's  Rep.  394.  Whenever  it  turns  out,  either 
on  the  direct  or  cross-examination,  that  a  writing  exists  with  regard  to  a  transaction,  which  the 
law  esteems  as  the  best  evidence,  it  must  be  produced,  or  its  absence  accounted  for.  If  this  is 
not  done,  all  inferior  evidence  that  may  have  been  given,  will  be  stricken  out  and  disregarded 
Boone  v.  Dykes,  3  Monroe's  Rep.  529,  531.  See  Rex  v.  Padstow,  4  Bam.  &  Adol.  208  ;  Rex  vi 
Rawden,  8  Bam.  &  Cress.  "JOS. 

In  Kentucky,  they  have  a  statute  which  dispenses  with  the  proof  of  the  execution  of  notes 
sued  upon,  and,  we  believe,  some  other  instruments,  unless  the  opposite  party  will,  on  oath  deny 
the  signature,  &c.,  with  his  plea.  This  is  held,  in  that  state,  to  dispense  not  only  with  proof  of 
the  instrument,  when  the  suit  is  brought  directly  upon  it,  but  the  plaintiff  need  not  even  pro- 
duce it.  Otherwise,  however,  where  the  instrument  is  not  the  foundation  of  the  suit,  but  comes 
in  collaterally ;  for  then  the  statute  does  not  reach  the  case,  and  it  stands  upon  common-law 
principles.     See  Scott  v.  Cleveland,  3  Monroe,  62  ;  Roberts  v.  Tennell,  Id  24Y  ;  Cope  v.  Arberry, 

2  J.  J.  Marsh.  296 ;  Gaines  v.  Patterson,  3  Dana,  408,  409  ;  Dodge  v.  The  Bank  of  Kentucky,  2 
Marsh.  Ken.  Rep.  610;  M'Gee  v.  Deniphan,  2  Litt.  Rep.  139.  The  contrary,  however,  has  been 
deemed  the  true  construction  of  the  statute,  by  the  Supreme  Court  of  the  United  States ;  and 
held,  that  the  instrument,  though  the  direct  foundation  of  the  action,  must  be  produced.  Sebree 
V.  Dorr,  9  Wheat.  548. 

But  even  where  the  law  calls  for  the  writing  as  the  best  evidence  of  the  transaction  to  which  it 
pertains,  certain  things  relating  to  the  writiag  or  the  matters  evinced  by  it,  may  be  proved, 
without  producing  it,  though  they  involve  the  fact  of  its  existence.  Thus,  in  an  action  for  the 
purchase  money  of  a  note  sold  by  the  plaintiff  to  the  defendant,  the  former  may  give  parol  evi- 
dence of  the  sale,  without  producing  the  note  or  accounting  for  its  absence.    Lambe  v.  Moberly, 

3  Monroe,  179.  See  also,  Hughes  v.  Harrison,  2  Mill.  Lou.  Rep.  89,  91,  92.  And  we  have  seen, 
that  the  fact  of  a  suit  having  been  commenced  by  writ  before  a  certain  day,  may  be  shown  with- 
out producing  the  writ.  Ante,  note  418.  So,  questions  relating  to  the  mere  custody  of  the 
paper,  may  be  put  and  answered  ;  indeed,  this  is  often  necessary  in  establishing  or  invalidating 
a  foundation  for  secondary  evidence  of  its  contents.  See  ante,  note  415.  And  you  may  show 
the  fact  of  the  existence  of  written  evidence,  with  a  view  to  excluding  inferior  testimony  on  the 
part  of  your  adversary.  Boone  v.  Dykes,  3  Monroe,  531;  United  States  v.  Porter,  3  Day,  284; 
Ingraham  v.  White,  2  Mill.  Lou.  294.  Oa  an  indictment  against  B.  and  0.  for  conspiring  to  extort 
money  from  A.,  by  means  of  forgery  contained  in  a  letter  written  by  B.,  in  which  it  was  alleged 
that  A.  had  forged  a  check  on  O.'s  bankers ;  held,  that  as  the  indictment  was  founded  upon  the  let- 
ter the  check  need  not  be  produced ;  and  this,  though  conversations  relating  to  a  check  alleged  by 
the  defendants  to  have  been  forged  by  A.,  were  given  in  evidence  by  the  prosecutor,  and  it  appeared 
afBrmatively  that  the  check  referred  to  in  those  conversations,  was  in  existence.  Rex  v.  Ford,  1 
Nev.  &  Mann.  176.  In  Spiers  v.  Wilson  (4  Cranch,  398),  the  court  seem  to  have  held,  that  the  ex- 
istence of  a  deed  of  slaves,  given  in  Virginia,  might  be  proved  by  parol  testimony  for  the  purpose 
of  characterizing  the  possession  which  accompanied  it,  but  was  not  receivable  as  evincing  in  itself 
any  title  to  the  slaves.  See  Hughes  v.  Easten,  4  J.  J.  Marsh.  Rep.  572.  In  Lowry  v.  Pinson(2 
Bail  Rep.  324),  a  party  seeking  to  impeach  a  deed  of  lands,  on  the  ground  of  its  being 'fraudulent 
^s  to  creditors,  was  allowed  to  show  by  parol,  that  about  the  time  of  giving  the  deed  in  question, 
the  vendor  executed  a  prior  conveyance  to  the  vendee  (the  defendant),  and  another  person,  for 
which  no  consideration  was  paid ;  and  this,  without  any  notice  to  produce  the  original.  The 
court  said  that  the  general  rule  did  not  apply  to  a  case  like  this,  where  the  writing  relates  to  a 
collateral  circumstance,  and  an  inference  favorable  to  the  party  offering  the  evidence,  arises  out 
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of  the  fact  of  the  execution  and  existence  of  the  writing,  and  not  out  of  ita  particular  contents. 
The  object  of  the  evidence  was  to  deduce  a  fraudulent  intent,  not  from  anything  contained  in  the 
instrument,  but  irom  the  fact  of  its  execution  without  consideration.  In  Tucker  v.  Welch  (17 
Mass.  Rep.  160),  the  question  arose,  whether  a  certain  assignment  from  P.  to  S.,  was  or  was  not 
frauduleot.  To  prove  it  ionafide,  the  defendant  gave  evidence  of  several  large  sums  of  money 
paid  by  S.  for  P.  The  plaintiff,  to  counteract  this,  offered  among  other  things,  the  copy  of  a 
mortgage  of  a  farm,  executed  by  P.  to  S.,  to  secure  him  for  $4,500.  No  exception  apjears  to 
have  been  taken  at  the  trial  to  the  testimony ;  and  the  court  said,  if  there  had,  it  would  have 
been  of  no  avail.  "  The  execution  of  such  a  deed  was  not  denied,  and  the  question  of  title  to 
the  estate  it  conveyed,  was  not  in  issue.  It  was  produced  to  prove  a  collateral  fact,  viz :  that 
property  had  been  conveyed  to  S.,  as  a  security  or  indemnity  for  debts  or  habilitiea  on  account 
of  P.  The  fact  of  such  a  conveyance  was  not  denied ;  and  it  might  have  been  proved  prima 
facei,  by  parol,  for  the  purpose  for  which  the  copy  was  used."  Id.  165.  The  payment  of  taxes  on 
land,  as  a  mere  act  of  ownership,  may  be  proved  by  parol,  without  producing  the  assessments  or 
the  coUeotor's  tax-books.  But,  if  it  is  proposed  to  prove  that  the  taxes  so  paid  were  rightfully 
assessed  ox  claimed  of  the  person  who  paid  them,  the  assessments,  &e.,  must  be  shown.  Dennett 
V.  Crocker,  8  Greenl.  239,  244.     See  Davis  v.  Prevost,  7  Lou.  Rep.  (Curry),  274. 

Some  of  these  cases,  doubtless,  go,  to  say  the  least  of  them,  to  the  extreme  verge  of  what  is 
allowable,  if  they  have  not  ventured  beyond  it ;  especially  the  dictum  in  Tucker  v.  Welch,  and 
what  was  held  in  Lowry  v.  Pinson.  But  they  will  generally  be  found  to  recognize  the  rule,  that, 
where  the  contents  of  the  instrument  are  sought  after,  it  must  be  produced,  or  its  absence  excused. 
Such  is  the  well-settled  doctrine.  See  De  Haven  v.  Henderson,  1  Dall.  Rep.  424 ;  United  States 
V.  Porter,  3  Day's  Rep.  285,  per  Livingston,  J.;  Sebree  v.  Dorr,  9  Wheat.  558;  Gary  v.  Camp- 
bell, 10  John.  Rep.  363 ;  Townsend  v.  Atwater,  5  Day's  Rep.  306 ;  Lewis  v.  Beatty,  8  Mart. 
Lou.  Rep.  287 ;  Cotton  v.  Beasley,  1  N.  Car.  Law  Repos.  239  ;  Brush  v.  Taggart,  7  John.  Rep. 
19  ;  Wilmer  v.  Harris,  5  Harr.  &  John.  3  ;  Pox  v.  Wood,  1  Rawle,  143,  146 ;  Moore  v.  Houston, 
3  Serg.  &  Rawle,  191 ;  Bloxam  v.  Elsee,  1  Carr.  &  Payne,  558 ;  M'Kinney  v.  Leacock,  1  Serg.  & 
Rawle,  27  ;  Ingraham  v.  White,  2  MUl.  Lou.  Rep.  294;  JBunch's  Adm'r  v.  Hurst's  Adm'r,  3  Dess. 
Bq.  Rep.  290,  291;  Rank  v.  Shewey,  4  Watts'  Rep.  218,  219.  A  deposition  was  overruled, 
because  it  went  to  prove,  among  other  things,  the  contents  of  a  paper  not  shown  to  be  unattain- 
able by  the  party.  M'Kee  v.  Reiflf,  4  Yeates'  Rep.  340,  S.  P. ;  Mather  v.  Goddard,  7  Conn.  Rep. 
304;  Clark  v.  Longworth,  1  Wright's  Rep.  189.  You  cannot  ask  a  witness  what  the  opposite 
party  has  said,  as  to  the  contents  of  deeds  executed  by  him,  without  accounting  for  their  ab- 
sence. Bloxam  v.  Blsee,  1  Carr.  &  Payne,  558.  But  see  Sewell  v.  Stubbs,  Id.  73.  Nor  can  a 
party  under  the  pretence  of  cross-examination,  be  allowed  to  avail  himself  of  the  contents  of  a 
written  instrument,  without  accounting  for  its  non-production.  See  post,  in  the  notes  on  the  ex- 
amination of  witnesses;  Bloxam  v.  Elsee,  1  Carr.  &  Payne,  558.  To  identify  a  document,  it 
must,  in  general,  be  produced.  Per  Taunton,  J.,  in  Atkins  v.  Owen,  2  Adol.  &  Ellis,  35.  In 
this  case,  A.  sued  0.  for  money  had  and  received ;  A.  proved  that  0.,  having  received  a  bill 
which  was  the  property  of  the  former,  paid  it  to  his  own  banker ;  he  also  proposed  to  show  that 
0.  had  received  credit  with  his  (O.'s)  banker,  for  a  bill  similar  in  amount,  and  that  there  was  no 
corresponding  debt  against  0.  in  the  banker's  book,  nor  any  credit  given  to  0.  for  any  bill  to 
the  same  amount.  Held,  that  the  proposed  proof  was  not  admissible,  unless  A.'s  bill  was  pro- 
duced.    Id. 

So,  where  the  transaction  or  matter  to  which  the  writing  relates,  may  be  proved  entirely  inde- 
pendent of  it,  yet,  if  the  contents  are  inquired  after,  it  must  be  produced ;  for,  as  to  these,  it  is 
the  best  evidence.  Such  is  the  case  with  respect  to  receipts  see  Van  Dusen  v.  Frink,  15  Pick. 
449;  Bx  parte  Simpson,  Charlt.  Rep.  Ill;  Hart  v.  Yunt,  1  Watts'  Rep.  252;  Wiggins'  Adm'rs 
V.  Pryor's  Adm'r,  3  Porter's  Hep.  430;  Ante,  note  171;)  memoranda  {Ante,  note  107; 
Furnam  v.  Peay,  2  Bail,  394;  see  post,  note  477);  letters  {Ante,  note  121;  Northrop  v.  Jack- 
son, 13  Wend.  86);  and  other  similar  papers  (Ramsay  v.  Johnson,  3  Penn.syl.  Rop.  293  ; 
though,  from  tlieir  nature,  the  facts  which  they  evince  may  be-  proved  by  parol,  without 
accounting  for  the  writing.  In  Raymond  v.  Sellick  (10  Conn.  Rep.  480),  the  defendants  offered 
to  show  by  parol,  that  the  parties  had  settled  the  identical  account  sued  upon,  and  that  tliey  had 
paid  the  pfoinliff  therefor  in  full.  The  plaintilT  objected  that  she  had,  before  the  settlement,  given 
the  defendant  a  copy  of  the  account  thus  settled,  and  that  the  copy  should  be  produced  as  tho 
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best  evidence.  But  the  court  held  that,  though  the  defendants  might  use  the  copy,  they  wers 
not  bound  to  do  so.  "  The  copy,"  they  said,  "  was,  probably,  deUvered  for  the  purpose  of  giving 
the  defendants  notice  of  the  claim;  and  there  is  no  pretence  that  it  was  ever  constituted  by  the 
parties  a  document  to  be  kept  as  evidence  of  the  items  of  the  demand."  Id.  483.  Besides,  the 
object  of  the  testimony  offered  was  not  to  prove  the  contents  of  the  copy,  but  facts  which  arose 
subsequent  to  its  delivery.  Id.  But,  in  such  cases,  if  the  contents  of  the  account  are  proposed 
to  be  proved,  it  must  be  produced,  or  a  foundation  laid  as  in  ordinary  cases  of  secondary  evidence. 
Vinal  V.  Burrill,  16  Pick.  401,  4C7,  408.  So  doubtless,  as  to  the  contents  of  a  public  officer's 
commission,  though  the  fact  of  his  being  an  officer  may  be  proved  independent  of  the  commission. 
See  aide,  notes  86  and  173 ;  Ante,  note  293 ;  Dunlap  v.  Waldo,  6  N.  Hamp.  Rep.  452. 

Certain  dicta  to  be  found  in  the  American  books,  would  lead  us  to  suppose,  that  the  question, 
in  respect  to  the  competency  of  oral  testimony  to  prove  the  contents  of  a  written  instrument, 
might  depend  upon  the  relation  which  the  instrument  has  to  the  merits.  Thus,  Savage,  C.  J.,  in 
McFadden  v.  Kingsbury  (11  Wend.  eiiT,  66S,  669),  said:  "I  have  always  understood  the  rule 
on  this  subject  to  be,  that  parol  evidence  of  the  contents  of  papers  may  be  given,  where  they  do 
not  form  the  foundation  of  the  cause,  but  merely  relate  to  some  collateral  fact."  The  eases 
which  he  cited  in  support  of  this  somewhat  startling  proposition,  are  South  wick  v.  Stevens,,  10 
John.  Rep.  443 ;  and  Mumford  v.  Bowne,  Anth.  U'.  P.  40.  To  these  may  be  ■  added,  also,  the 
dictum  ,ol  Parker,  0.  J.,  in  Tucker  v.  "Welch,  17  Mass.  Rep.  165.  Southwick  v.  Stevens,  was 
noticed,  ante,  note  235 ;  and  in  addition  to  the  remarks  there  made  concerning  it,  we  have  only 
to  add,  that  even  in  that  case,  the  court  went  no  farther  than  to  allow  matter  evinced  by  written 
evidence,  to  be  proved  orally.  It  is  still  more  latitudinarian,  we  apprehend,  to  adjudge  that  the 
contents  of  a  written  instrument,  as  such,  may  be  thus  established.  Mumford  v.  Bowne,  how- 
ever, seems  to  have  gone  even  to  this  extent;  and  though  we  have  sought  diligently,  we  have 
sought  in  vain,  for  an  adjudication  sustaining  it.  On  the  contrary,  several  decisions,  both  in  the 
English  and  American  courts,  proceed  upon  doctrines  directly  the  reverse.  We  shall  notice  only 
a  few  of  them. 

In  Roberts  v.  Tennell  (3  Monroe,  247),  and  Cope  v.  Arberry  (2  J.  J.  Marsh.  296),  papers  were 
spoken  of  aa  coming  in  collaterally,  when  they  did  not  constitute  the  direct  foundation  of  the 
suit;  but  held,  that  they  must  be  produced  and  proved  by  the  best  evidence  of  which  the 
nature  of  the  case  was  susceptible.  See  also  Gaines  v.  Patterson,  3  Dana,  408,  409.  Lanauze 
V.  Palmer  (1  Mood.  &  Malk.  31,  32),  furnishes  an  instance  where  a  notice  of  dishonor,  quite  re. 
motely  connected  with  the  issue,  was  held  not  provable  by  parol,  for  the  very  reason  of  its  being 
collaterally  used ;  whereas,  if  it  had  pertained  directly  to  the  bill  on  which  the  suit  was  brought 
the  suit  itself  would  have  supplied  notice  to  produce,  and  so  would  have  let  in  inferior  proof. 
No  admissible  evidence  can  well  be  conceived  of  more  collateral  to  the  issue  or  merits,  than  that 
which  relates  merely  to  the  competency  of  a  witness  sworn  in  chief  upon  the  trial.  Yet,  if  the 
witness's  interest  appear,  and  the  evidence  obviating  the  objection  rests  in  writing,  the  writing 
must  be  produced,  or  his  testimony  disregarded.  See  ante,  note  49.  Though  it  is  otherwise, 
where  a  witness  is  examined  on  the  voir  dire.  See  the  text,  and  the  cases  there  cited,  ante,  note 
48.  A  party  objecting  to  the  competency  of  a  witness,  on  the  ground  of  infamy,  must  be  pre- 
pared to  establish  the  fact  of  conviction,  &c.,  by  producing  a  copy  of  the  record.  See  a/nte,  note  14, 
Vol.  I.  See  also,  S.  P.,  Gass  v.  Stinson,  2  Sumn.  Rep.  605,  607.  Again;  the  rule  requiring  the- 
subscribing  witness  to  an  instrument  to  be  produced,  in  order  to  prove  its  execution,  rests  upon 
the  same  principle  which  demands  the  best  evidence  in  other  cases.  Yet,  it  is  no  reason  tor  dis- 
pensing with  the  subscribing  witness,  that  the  writing  comes  in  question  collaterally  only.  See 
ante,  note  428. 

On  the  whole,  we  know  of  no  other  ground,  either  of  principle  or  authority,  upon  which  the 
doctrine  we  have  been  considering  can  be  maintained.  If  the  contents  of  a  written  instrument 
are  so  far  collateral  to  the  issue  as  to  be  immaterial,  that  is  good  ground  for  rejecting,  not  only 
parol  evidence,  but  all  evidence  concerning  them — even  the  instrument  itself.  M'Connell  v. 
Brown,  Lilt.  Sel.  Cas.  462,  463.  See  per  Lord  EUenborough,  in  Wardell  v.  Fermor,  2  Camp. 
Rep.  282.  But  if  the  contents  are  material,  both  the  law  and  the  reason  of  the  thing  diciate, 
that  the  instrument  should  be  produced  to  speak  for  itself,  and  thus  preclude  any  abuse  which 
might  arise  from  the  substitution  of  inferior  evidence.    In  addition  to  the  cases  before  cited  in 
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of  writings,  until  all  the  sources  of  primary  evidence  are  exhausted.  And 
it  is  an  established  rule,  that  all  originals  must  be  accounted  for,  before 
secondary  evidence  can  be  given  of  any  one.(l) 


this  note  to  the  general  doctrine,  see  amie,  notes  Vl\  and  167 ;  and  also^osi,  in  the  notes  on  the 
examination  of  witnesses. 

Sometimes  the  rules  requiring  the  best  evidence  of  the  contents  of  writings  has  apparently 
been  in  some  degree  relaxed  on  grounds  of  convenience,  particularly  where  certain  general  re- 
sults from  documents  were  the  sole  object  of  the  inquiry,  and  the  documents  themselves  were 
too  numerous  or  voluminous  to  be  read  and  examined  in  the  court.  Thus,  where  the  question 
was  as  to  the  solvency  of  a  person  on  a  given  day,  he  having  been  subsequently  declared  a  bank- 
rupt ;  held,  that  a  witness  who  had  examined  the  papers  and  accounts  of  the  bankrupt,  might  be 
allowed  to  state  the  result,  though  he  could  not  be  allowed  to  speak  of  the  contents  of  the  ac- 
counts in  detail.  Roberts  v.  Doxon,  Peake'sRep.  83,  S.  P. ;  Meyer  v.  Sefton,  2  Stark.  Rep.  214, 
216,  211.  See  Eowe  v.  Brenton,  3  Mann  &  Ryl.  312.  But  in  Den  v.  Pond  (1  Coxe's  Rep.  319), 
the  secretary  of  state  was  called  to  prove  that  there  was  a  book  in  his  ofQce  of  deeds  and  surveys 
made  in  a  particular  county,  so  as  to  found  an  inference  that  deeds  and  surveys  were  formerly 
recorded  in  that  county;  but  the  court  held  that  the  book  itself  must  be  produced,  for  that  would 
show  what  it  really  was.     Id.  380,  381. 

The  general  rule  is  not  rigidly  insisted  on,  where  a  mere  negative,  resulting  from  the  inspec- 
tion of  voluminous  documents,  is  sought  to  be  proved.  1  Stark.  Ev.  438  (6th  American  ed.)  In 
Rowe  V.  Brenton  (3  Mann.  &  Ryl.  303),  a  witness  produced  a  document  for  the  purpose  of  show- 
ing a  particular  clause ;  and  he  was  allowed  by  Lord  Tenterden  to  answer,  whether  he  had  not 
inspected  about  three  hundred  other  documents  of  the  same  kind  (court  rolls),  in  which  the 
clause  was  not  found. 

An  invariable  practice  as  between  two  persons  for  one  to  accept  bills  drawn  in  a  particular 
form  by  the  other,  may  be  proved  without  producing  the  bills.  If  the  mode  of  dealing  has 
varied,  however,  the  bills  must  be  produced  or  accounted  for ;  otherwise  it  would  be  receiving 
parol  evidence  of  an  individual  vrritten  instrument,  which  is  not  permitted.  Spencer  v.  Billing, 
3  Camp.  310. 

We  have  seen  that  where  secondary  evidence  is  offered,  it  must  be  objected  to  in  season,  or  its 
competency  cannot  be  questioned.  See  Gaines  v.  Patterson,  3  Dana,  408,  409  ;  Williamson's  Heirs 
V.  Johnson,  4  Monroe,  254 ;  Blight's  Lessee  v.  Atwell,  1  Monroe,  265,  266 ;  Pettigru  v.  Sanders,  2 
Ball.  Rep.  549  ;  Kimball  v.  MorreU,  4  Greenl.  310,  311.  It  has  been  held  too  late  to  object  after 
the  testimony  on  the  side  of  the  party  offering  the  secondary  evidence  is  closed.  The  objec- 
tion should  be  made  when  the  evidence  is  offered,  so  as  to  afford  the  party  an  opportunity  of  ob- 
viating it.  Concord  v.  Mclntyre,  6  N.  Hamp.  Rep.  521,  528,  529;  Callender  v.  Marsh,  1  Pick. 
418,  425,  426. 

The  production  of  a  written  instrument  may  be  superseded  by  an  admission  in  the  pleadings. 
See  ante,  note  196.  In  Kentucky,  in  a  suit  for  breach  of  covenant,  where  the  declaration  set 
forth  the  covenant  at  large,  a  plea  of  covenants  performed  was  adjudged  an  admission  of  the 
covenant  alleged  by  the  plaintiff;  and  held,  that  the  plaintiff  might  read  to  the  jury,  either  the 
recital  of  the  covenant  in  the  declaration,  or  the  covenant  itself,  so  fir  as  it  corresponds  with  the 
recital,'  without  proof  of  its  existence  or  genuineness.  Helm's  Bx'rs  v.  Jones,  Adm'r,  3  Dana, 
86,  81.  An  admission  in  an  answer  in  chancery,  of  an  instrument  stated  in  the  bUl,  will  some- 
times supersede  the  necessity  of  producing  it,  especially  where  nothing  depends  upon  its  con- 
struction. Owen  V.  Jones,  2  Anstr.  505.  But  the  admission  must  be  very  explicit ;  if  qualified 
by  a  reference  to  the  instruments  when  produced,  its  production  is  necessary.  Cox  v.  AUingham, 
1  Jacob's  Rep.  331. 

(1)  By  Parke,  B.,  in  Alivon  v.  Purnival,  1  C,  M.  k  R.  292,  in  which  case  the  court  were  not 
satisfied  that  there  existed  any  such  dupUcate  original  as  had  the  same  binding  force  and  effect 
on  tho  defendant  as  the  one  which  was  accounted  for.  See  also  by  Park,  J.,  in  Brown  v.  Wood- 
man, 6  C.  &  P.  206 ;  B.  N.  P.  254;  R.  v.  Castleton,  6  T.  R.  236;  Doxon  v.  Haigh,  1  Esp.  409. 

Note  446. — Notice  to  produce  having  been  given  and  not  complied  with,  or  the  loss  or  destruo- 
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tion  of  an  instrument,  are  by  no  means  the  only  circumstances,  whioh  will  authorize  the  admis- 
sion of  secondary  evidence.  In  general,  where  the  best  evidence  is  unattainable,  a  party  may 
resort  to  secondary  evidence.  If  a  paper  be  on  file  in  a  public  office  under  such  circumstances 
that  the  party  can  neither  obtain  it,  or  compel  its  production,  and  it  is  not  made  the  duty  of  any 
person  to  give  out  certified  copies  to  be  used  as  evidence,  parol  testimony  will  be  received.  Semble, 
Denton  v.  Hill,  4  Hayw.  Rep.  13.  See  Butler  v.  The  State,  5  Gill  &  John.  Rep.  511,  519.  But, 
if  the  paper  is  one  that  might  be  withdrawn  from  the  files,  on  application  for  that  purpose,  such 
application  should  appear  to  have  been  made.  See  posi,  note  450.  Even  if  the  application  is 
refused,  it  will  not  always  be  a  matter  of  course  to  admit  secondary  proof.  "Where  the  liability 
of  the  defendants,  in  an  action  on  a  note,  had  been  tried  on  the  merits,  in  a  former  action  on  the 
same  note,  brought  against  them  in  the  name  of  the  plaintiff's  agent,  and  the  note  had  been  put 
upon  the  clerk's  files,  the  court  refused  to  allow  the  note  to  be  taken  from  the  files,  or  to  admit 
secondary  evidence  of  its  contents.  They  said,  that  it  was  always  matter  of  discretion  with  the 
court  to  allow  a  paper  to  be  withdrawn  from  the  files ;  that  the  liability  of  the  defendants  had 
been  thoroughly  tried  in  the  former  suit,  upon  the  merits,  and  under  circumstances  favorable  for 
the  plaintiff;  and,  that  it  would  be  improper  to  grant  him  an  opportunity  to  try  the  question 
over  again.  They  also  held  it  to  be  no  answer  to  say,  that  the  defendants  could  avail  themselves 
of  the  judgment  in  that  suit  as  a  defence  to  the  present  action.  Rogerson  v.  Neal,  16  Pick.  Rep. 
3'70.  In  a  suit  in  chancery,  where  it  appeared  that  an  instrument,  by  which  the  defendant  trans- 
ferred to  the  complainants  the  benefit  of  a  certain  judgment,  had  been  filed  in  a  suit  at  law  be- 
tween the  parties,  and  the  defendant  produced  a  transcript  of  the  record  in  such  a  suit  contain, 
ing  a  copy  of  the  instrument,  whioh  the  plaintiff  was  willing  should  be  read  if  the  transcript 
was  introduced  along  with  it ;  held,  that  the  defendant  refusing  to  accept  these  terms,  the  copy 
could  not  be  received.  The  appellate  court,  in  their  opinion  in  this  case,  after  adverting  to  the 
general  rule  excluding  copies  till  the  originals  shall  have  been  accounted  for,  observe;  "The 
manner  of  accounting  for  the  absence  of  the  original  in  the  present  instance,  was,  by  showing 
that  it  had  been  filed  in  the  suit  at  law,  and  this  was  attempted  to  be  manifested  by  the  record 
produced.  But  why  have  they  thus  disposed  of  the  original  ?  It  must  have  been  there  lodged 
for  some  purpose ;  and  its  custody  have  been  retained  through  the  operation  of  law.  If  it  had 
been  the  subject  of  litigation,  and  its  claim  settled  between  the  parties  in  a  suit  for  that  purpose, 
it  ought  not  to  have  been  again  introduced  as  a  set-off  against  the  demand  of  the  complain, 
ant,  or  as  imposmg  another  defence  to  its  claim.  To  understand,  therefore,  fully  the  cause 
of  its  absence,  and  the  effect  which  had  thereby  been  produced,  the  court  (o  quo),  we  think, 
properly  required  that  the  record  should  be  read,  or  the  copy  not  admitted.  Handley's  Ex'r  v. 
Fitzhugh,  1  Marsh.  Ken.  Rep.  24.  So,  the  court  may  refuse  to  receive  inferior  proof  upon  prin- 
ciples of  public  policy.  Accordingly,  in  Pennsylvania,  where  an  action  was  brought  for  a  Hbel 
upon  the  plaintiff,  an  officer,  consisting  of  certain  charges  preferred  against  him  to  the  governor; 
though  the  governor  had  declined  deliverhig  the  libelous  paper  to  the  plaintiff,  and  the  court 
had  refused  a  subpcena  duces  tecum  (which  can  only  issue  there  on  special  application),  yet,  parol 
evidence  of  the  contents  was  held  inadmissible.  Gray  v.  Pentland,  2  Sergeant  &  Rawle,  23. 
See  Toter  v.  Sanno,  6  Watts'  Rep.  1 66. 

The  question  has  occasionally  arisen,  whether  proof  that  a  paper  is  out  of  the  state,  will,  of 
itself,  be  sufficient  to  lay  the  foundation  for  introducing  secondary  evidence  of  its  contents,  with- 
out further  evidence  showing  an  effort  to  obtain  it.  In  Oormeoticut,  it  has  been  held  that  it  will  not. 
Townsend  v.  Atwater,  5  Day's  Rep.  298,  306.  So,  also,  in  Louisiana.  Lewis  v.  Beatty,  8  Mart. 
Lou.  Rep.  (N".  S.)  287,  288,  289.  Otherwise,  however,  in  Kentucky ;  and  the  court  liken  it  to 
the  case  of  a  subscribing  witness,  absent  from  the  state.  ^Soone  v.  Dyke's  Legatees,  3  Monroe, 
532.  See  also  Eaton  v.  Campbell,  1  Pick.  10.  A  written  contract  deposited  by  the  parties,  with 
a  witness  in  a  neighboring  state,  was  allowed  to  be  proved  by  a  deposition  on  commission,  it 
being  out  of  tlie  jurisdiction  of  the  court.  Bailey  v.  Johnson,  9  Oowen's  Rep.  115.  See  further, 
what  is  said  by  Saffold,  J.,  in  May's  Adm'rs  v.  May,  1  Porter's  Rep.  131. 

"Where  the  defendant  had  placed  a  deed  in  the  hands  of  M.,  his  agent,  who  had  gone  to  an- 
other state,  and  carried  it  with  him,  and  some  unsuccessful  attempts,  the  nature  of  which  was 
not  explained,  had  been  made  to  obtain  it ;  held,  that  no  commission  having  been  sent  to  ex- 
amine M.  about  the  deed,  or  to  ascertain  what  had  become  of  it,  and  there  being  some  grounds 
for  suspecting  a  designed  suppression  of  it,  parol  evidence  was  inadmissible.    Bunch's  Adm'r  T. 
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Hurst's  Adm'r,  3  Dess.  Eq.  Rep.  290,  291.  An  instrament  having  been  executed  at  Caraccas, 
and  it  appearing  that,  according  to  the  law  of  that  place,  the  original  was  deposited  with  a 
notary,  and  kept  by  him,  the  parties  only  being  allowed  to  have  certified  copies;  held,  that 
this  was  sufficient  to  account  for  the  non-production  of  the  origmal.  Mauri  v.  Heffeman,  13 
Johns.  Eep.  58. 

If  the  paper  is  in  the  hands  of  a  third  person  under  such  circumstances  that  the  law  will  not 
compel  him  to  produce  it,  this  is  a  ground  for  allowing  secondary  evidence.  For  various  causes 
showing  this,  as  also  when  a  paper  is  privileged  so  as  to  be  unattainable  through  a  subpoena 
duces  tecum,,  see  amie,  note  364.  See  also,  United  States  v.  Reyburn,  6  Peters'  Bep.  352, 
356,  351. 

That  proof  of  the  loss  or  destruction  of  an  instrument  is  sufficient  to  lay  the  foundation  for 
introducing  secondary  evidence  of  its  contents,  is,  as  a  general  rule,  well  estabUshed.  Some- 
times the  loss  or  destruction  is  proved  directly,  e.  g.  by  the  person  who  destroyed  it,  swearing  to 
the  fact;  and  sometimes  the  fact  is  made  out  by  circumstantial  evidence,  as  by  showing  that  it 
was  deposited  in  a  particular  chest,  office  or  house,  which  was  subsequently  destroyed  by  fire, 
or  the  ravages  of  war  (Jackson  ex  dem.  Livingston  v.  Neely,  10  Johns.  Rep.  374;  Franklin  v. 
Creyon,  Harp.  Eq.  Rep.  243 ;  Jeffrey's  Ex'rs  v.  Parsons,  2  Verm.  Rep.  456 ;  Jackson  ex  dem. 
Taylor  v.  CuUum,  2  Blaokf  228  ;  Peay  v.  Picket,  3  M'Cord's  Rep.  322  ;  Lortou  v.  Gore,  1  Dow 
&  Clark,  190;  Rochell  v.  Holmes,  2  Bay's  Rep.  487;  Pallis  v.  Griffeth,  1  "Wright's  Rep.  305); 
that  it  was  put  into  the  mail,  directed  to  a  particular  person,  and  never  reached  its  place  of  desti- 
nation (Bank  of  the  United  States  v.  SiU,  5  Conn.  Eep.  106 ;  Champion  v.  Terry,  3  Brod.  &  Bing. 
295) ;  or  put  into  the  letter  bag  of  a  vessel,  which  was  chased  by  a  privateer,  and  the  letter  bag 
thrown  overboard  (Anderson  v.  Robson,  2  Bay's  Rep.  495) ;  or  that  it  has  been  diligently  sought 
for,  and  cannot  be  found  (Proprietors  of  Braintree  v.  Battles,  6  Verm.  Rep.  399  ;  Renner  v.  Bank 
of  Columbia,  9  "Wheat.  Rep.  581 ;  Hall  v.  Hall,  6  Gill  &  Johns.  386 ;  Taunton  Bank  v.  Richards, 
6  Pick.  Rep.  436 ;  Benjamin  v.  Garee,  1  "Wright's  Rep.  449,  450 ;  M'MuUen  v.  Brown,  1  Harp. 
Rep.  76).  The  like  principles  apply  in  criminal  cases.  See  Rex  v.  Chadwick,  6  Carr.  &  Payne, 
181 ;  Commonwealth  v.  SneU,  3  Mass.  Rep.  82 ;  United  States  v.  Doebler,  1  Bald.  Rep.  519. 
See  post,  note  462. 

It  is  not  by  any  means  a  matter  of  course,  to  let  a  party  give  secondary  evidence,  even  where 
he  produces  direct  proof  of  the  fact  of  destruction.  If  the  destruction  was  accidental,  and  occurred 
without  his  agency  or  assent ;  or  even  if  it  was  voluntary,  and  his  own  act,  but  yet  done  under 
a  mistake,  so  as  to  rebut  all  idea  of  contemplated  fraud,  inferior  evidence  will  usually  be  allowed. 
Thus,  should  a  party  destroy  a  paper  under  the  erroneous  impression  that  it  could  be  of  no  fur- 
ther use,  he  may  afterward,  notwithstanding,  prove  its  contents  by  secondary  evidence.  Eiggs 
v.  Tayloe,  9  "Wheat.  483.  Or  should  he  destroy  a  note  on  its  being  paid  in  bank  bills,  he  sup- 
posing at  the  time  they  were  genuine,  when  in  truth  they  were  counterfeit,  the  same  result  would 
follow.  Id.  487.  So  should  he  destroy  one  paper,  supposing  it  to  be  another.  Id.  See  Dumas 
T.  Powell,  3  Dev.  103 ;  also  Williams  v.  Crary,  5  Cowen's  Rep.  368,  370.  But  a  party  who,  under 
no  pretence  of  mistake  or  accident,  voluntarily  destroys  primary  evidence,  to  prevent  its  being 
used  against  him,  or  to  create  an  excuse  for  its  non-production,  to  injure  the  opposite  party,  or 
for  other  fraudulent  purposes,  thereby  excludes  himself  from  the  benefit  of  superior  evidence. 
Riggs  V.  Tayloe,  9  "Wheat.  483,  487 ;  Renner  v.  Bank  of  Columbia,  Id.  596;  Bank  of  United  States 
V.  Sill,  5  Conn.  liep.  106,  111.  Accordingly,  where  a  plaintiff  sued  to  recover  certain  moneys 
received  by  the  defendant  through  a  forged  indorsement  of  the  plaintiff's  name  on  a  note  payable 
to  his  order,  and  on  the  trial  it  appeared  that  the  plaintiff  having  shown  the  note  and  indorse- 
ment to  a  person,  a  witness  in  the  cause,  afterwards  entirely  erased  and  blotted  out  the  indorse- 
ment ;  held,  that  it  not  having  been  done  accidentally,  or  under  any  mistake,  he  could  not  prove 
the  same  a  forgery  by  witnesses  who  could  only  judge  of  its  genuineness  from  having  seen  it 
before  the  obUteration.  He  had  by  his  act  deprived  the  other  party  of  the  benefit  of  witnesses 
acquainted  with  his  handwriting,  and  to  admit  the  testimony  offered,  would  be  as  repugnant  to 
principle  as  to  deny  a  party  the  right  of  cross-examining  his  adversary's  witnesses.  Broadwell 
V.  Stiles,  3  Halst.  Rep.  59.  A  fVaudulent  alteration  of  a  note  by  the  promisee  will  prevent  him 
from  recovering  either  on  the  note  itself  or  the  original  consideration.  Marteudale  v.  PoUet,  1 
N.  Hamp.  Rep.  95.  See  also,  S.  P.,  Olute  v.  Small,  17  "Wend.  Rep.  238,  242.  Otherwise,  as  to 
an  alteration  or  destruction,  originating  in  an  honest  mistake  of  fact.    Id.    And  see  S.  P.,  Atkin- 


CH.  VII.]  Secondary  Evidence.  517 

son  V.  Hawdon,  2  Adol.  k  Ellis,  628.  Where  a  note  sued  upon  was  shown  to  hare  been  volun- 
tarily burned  up  by  the  plaintiff  a  short  time  before  it  fell  due,  the  court  held  he  was  bound  to 
explain  the  act  so  as  to  make  it  appear  honest  and  justifiable,  or  he  could  not  recover.  For  it 
would  be  a  violation  of  all  the  principles  upon  which  secondary  evidence  is  tolerated,  to  allow  a 
party  the  benefit  of  it,  who  has  willfully  destroyed  the  higher  and  better  testimony.  Blade  v, 
Noland,  12  Wend.  173,  174,  175.  Even  a  pretended  negligent  destruction  or  loss  of  an  instru- 
ment, if  the  negligence  is  such  as  to  awaken  a  suspicion  of  design,  wiU  be  followed  by  the  like 
result.  Semtle,  Id.  See  Livingston  v.  Rogers,  2  Johns.  Caa.  488.  In  Farrar  v.  Parrar  (4  N. 
Hamp.  Rep.  191),  it  was  held,  that  where  a  grantee  canceled  a  deed,  with  intent  to  revest  the 
title,  though  it  would  not  have  this  effect  directly,  yet  the  destruction  being  voluntary,  he  could 
not  give  it  in  evidence ;  and  so,  indirectly,  it  should  work  the  consequence  Intended.  See  Tom- 
son  v.  Ward,  1  N.  Hamp.  Rep.  9 ;  Commonwealth  v.  Dudley,  10  Mass.  Rep.  403.  And  it  ha? 
been  held,  that  a  fraudulent  alteration,  made  by  the  grantee,  will  operate  the  like  result.  Ohesby, 
T.  Frost,  1  N.  Hamp.  Rep.  145.  But  see  Barrett  v.  Thomdike,  1  Greenl.  Rep.  73 ;  Hatch  v. 
Hatch,  9  Maes.  Rep.  311. 

It  has  been  held,  as  matter  of  practice,  that  a  party  may  prove  the  existence  of  the  instrument, 
first,  or  its  loss,  as  suits  him.  Thus,  when  he  intends  to  show  that  it  was  consumed  in  a  par- 
ticular oflftce  destroyed  by  fire,  he  may  begin  by  proving  ihe  destruction  of  the  ofBce.  Denn  v. 
Pond,  1  Coxe's  Rep.  379.  In  Kunball  v.  MorreU  (4  Gtreenl.  368,  370),  it  was  laid  down  that  the 
party  must  first  show  the  existence  or  due  execution  of  the  instrument,  second  its  loss,  and  then, 
and  not  till  then,  he  may  inquire  specifically  as  to  the  contents.  Such  has  been  said  in  another 
case,  to  be  the  natural  order.  Per  Burnet,  J.,  in  Allen's  Lessee  v.  Parish,  3  Hamm.  Rep.  107, 
108 ;  M'Credy  v.  Schuylkill  Nav.  Co.,  3  Whart.  Rep.  424.  But  these  facta  are  so  intimately 
blended  together,  and  have  such  a  mutual  relation  to,  and  dependence  upon  each  other,  that  it 
is  difficult,  and  many  times  impossible,  to  separate  the  proof  one  part  from  the  other.  Id.  And 
see  per  Sherman,  J.,  Id.  pp.  121,  122;  M'Laurin  v.  Talbot,  2  Hill's  Rep.  526,  per  Harper,  J. 

It  Is  quite  clear,  however,  that  unless  proof  is  adduced  of  the  loss  or  destruction,  satisfactory 
to  the  court,  the  evidence  as  to  the  execution  and  contents  cannot  be  submitted  to  the  jury, 
Jackson  ex  dem.  Livingston  v.  Frier,  16  Johns.  Rep.  193,  196 ;  Rees  v.  Lawless,  4  Litt.  Rep. 
218,  219,  220 ;  De  Haven  v.  Henderson,  1  Ball.  Rep.  424 ;  Dorsey  v.  Dorsey's  Heirs,  3  Harr.  & 
John.  219 ;  Shrowders  v.  Harper,  1  Harring.  Rep.  444. 

The  proof  of  loss  or  destruction  must  generally  be  by  witnesses  testifying  under  oath.  Ac- 
cordingly, where  a  justice  of  the  peace  acted  upon  his  own  personal  knowledge  of  the  fact  of  the 
loss  of  a  note,  left  with  him  at  the  time  of  joining  issue  in  the  cause,  held  erroneous,  and  good 
ground  for  reversing  his  judgment  upon  certiorari.     Gary  v.  CampbeU,  10  Johns.  Rep.  363. 

The  loss  may  be  proved  by  the  declarations  of  the  adverse  party  (Bristol  v.  Wait,  6  Carr.  & 
Payne,  591 ;  Taunton  and  South  Boston  Bank  v.  Whiting,  10  Mass.  Rep.  332;  North  v.  Dray- 
ton, Harp.  Eq.  Rep.  34) ;  or  of  those  under  whom  he  claims  title  (Corbin  v.  Jackson  ex  dem. 
Gamsey,  14  Wend.  Rep.  619) ;  and  this,  as  to  the  latter,  even  though  they  might  be  called  as 
witnesses.  Id. ;  Stanley  v.  Addison,  8  Lou.  Rep.  (Curry),  207.  In  respect  to  the  admission  of 
one  joint  tenant  or  tenants  in  common,  to  prove  loss,  &c.,  as  against  the  other,  see  note  137. 

In  general,  the  declaration  of  a  person  who  might  be  brought  to  testify  on  the  subject  is  mere 
hearsay  and  inadmissible.  The  Governor  v.  Barkley,  4  Hawks'  Rep.  20;  Rex  v.  Denio,  7 
Bamw.  &  Cressw.  620;  S.  C,  1  Mann.  &  Ryl.  294;  Taunton  Bank  v.  Richardson,  5  Pick.  441; 
Mitchell  V.  Mitchell,  3  Stew.  &  Porter,  81,  84.  See  ante,  note  78.  Nor  can  you  rely  upon  the 
naked  declarations  of  a  deceased  person  as  to  his  having  had  the  paper  and  destroyed  it,  without 
showing  search.  Rex  v.  Rawden,  2  Adol.  &  Ellis,  156.  Rumors  of  the  destruction  of  an  in- 
strument stand,  of  course,  upon  the  same  ground.     Angel  v.  Pelton,  8  Jolm.  Rep.  149. 

Parties  and  persons  interested  are  recognized  as  competent  witnesses  in  respect  to  the  faiCta 
and  circumstances  necessary  to  lay  a  foundation  for  secondary  evidence.  See  ante,  note  19  ;  also 
post,  note  454.  This  exception  to  the  general  rule  rests  upon  the  ground  that  the  point  is  pre- 
liminary and  incidental,  addressed  solely  to  the  court,  and  not  affecting  the  issue  to  be  tried  by 
the  jury.  See  per  Marshall,  0.  J.,  in  Tayloe  v.  Riggs,  1  Pet.  Rep.  591,'  596,  597;  Jackson  ex 
dem.  Livingston  V.  Frier,  16  John.  Rep.  193,  195,  196;  8  Amer.  Jurist,  28,  29.  The  doctrine 
has  been  held  as  to  proof  of  search,  loss,  &c.,  m  Kentucky  (Grimes  v.  Talbot,  1  Marsh.  Ky.  Rep. 
206,  206) ;  in  the  Supreme  Court  of  the  United  States  (Tayloe  v.  Riggs,  1  Pet.  Rep.  591 ;  see 
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also,  Riggs  V.  Tayloe,  9  Wheat.  485,  486) ;  Pennsylvania  (see  the  oases  amte,  note  19 ;  also,  De 
Haven  v.  Henderson,  1  Ball.  Eep.  454) ;  South  Carolina  (Smith  v.  "Wilson,  1  Dev.  &  Batt  40, 
41) ;  and  Massachusetts  (see  the  cases  mde,  note  19 ;  Poignard  v.  Smith,  8  Pick.  2Y8  ;  Donelson 
V.  Taylor,  Id.  390) ;  but  parties  and  persons  having  an  interest  cannot  be  allowed  to  speak  in  re- 
spect to  the  contents  of  the  instrument.  Adams  v.  Leland,  1  Pick.  62  ;  Donelson  v.  Taylor,  8 
Id.  390.  See  Seekright  v.  Began,  1  Hayw.  Eep.  ItS,  note.  The  doctrine  as  to  the  competency 
of  parties,  &o.,  on  questions  preliminary  to  the  introduction  of  secondary  evidence  has  been  held 
in  Virginia,  North  Carolina,  and  New  Hampshire.    See  ante,  note  19.     So,  semUe,  in  Maine. 

8  Amer.  Jurist,  note  1.  In  New  York,  also.  See  ante,  note  19 ;  also.  Blade  v.  Noland,  12  "Wend. 
Viz ;  Jackson  ex  dem.  Brown  v.  Betts,  6  Cow.  Eep.  200.  And  in  the  latter  state,  where  one 
party  is  sworn  to  prove  the  loss,  the  opposite  party  may  be  examined  to  disprove  it,  and  account 
for  the  instrument.  2  E.  S.  406,  §  '74.  In  Delaware,  parties  are  competent  to  prove  loss,  and 
the  other  party  may  produce  witnesses  to  impeach  the  credit  of  his  adversary  thus  sworn,  before 
the  secondary  evidence  is  given  to  the  jury.  This  is  upon  the  principle  that  the  court  must  be 
satisflpd  as  to  the  fact  of  loss  by  credible  testimony.  Shrowders  v.  Harper,  1  Harrington 
Eep.  444. 

In  some  cases  it  has  been  held,  that  the  party  mMst  testify  in  order  to  rebut  the  suspicion  that 
he  is  endeavoring  to  substitute  inferior  for  primary  evidence  in  order  to  defraud ;  as,  where  he 
is  presumed,  from  the  circumstances,  to  be  in  possession  of  the  instrument.  Tayloe  t.  Eiggs,  1 
Pet.  Eep.  591;  Blanton  v.  MiUer,  1  Hayw.  4;  Poignard  v.  Smith,  3  Pick.  278;  De  Haven  v. 
Henderson,  1  DaU.  424;  Park  v.  Cochran,  1  Hayw.  410;  Givens  v.  Manns,  6  Munf  Eep.  201; 
201 ;  Smith  v.  Martin,  2  Tenn.  Eep.  (Overt.)  208. 

But  in  Connecticut,  the  loss  of  a  specialty  upon  which  the  suit  is  founded  cannot  be  proved  by 
a  party  ;  for  in  that  case  the  fact  of  loss  is  a  material  and  traversable  one,  to  be  determined  by 
the  jury.  Coleman  v.  "Woloott,  4  Day's  Eep.  388.  So  semble,  in  actions  upon  lost  simple  con- 
tracts, as  notes,  &c.  Swift  v.  Stevens,  8  Conn.  Eep.  431.  Such  is  the  doctrine  in  South  Carolma 
(Sims  V.  Sims,  2  Eep.  Const.  Ct.  So.  Car.  215;  Davis  v.  Benbow,  2  Bail.  Eep.  421);  and  in  Ver- 
mont ("Wright  V.  Jacobs,  1  Aik.  Eep.  304 ;  Penfleld  v.  Cook,  Id.  96).  As  to  the  rule  in  New 
Hampshire  and  North  Carolina,  see  M'Neil  v.  M'Clintook,  5  N.  Hamp.  Eep.  355,  358  ;  Cotton  v. 
Beasley,  1  N.  Car.  Law  Kepos.  239.  The  doctrine  has  been  held  otherwise  in  New  York,  Mas- 
sachusetts, Pennsylvania,  and  Louisiana ;  and  there,  in  actions  upon  lost  notes,  parties,  &c.,  are 
competent  witnesses  to  prove  the  fact  of  the  loss.  Chamberlain  v.  Gorham,  20  John.  Eep.  144; 
Blade  v.  Noland,  12  "Wend.  173;  Meeker  v.  Jackson,  3  Yeates'  Eep.  442;  Donelson  v.  Taylor,  8 
Pick.  890  ;  Page  v.  Page,  15  Id.  399;  Miller  v.  "Webb,  8  Lou.  Eep.  (Curry)  516.  So  in  Dela- 
ware, in  an  action  on  a  lost  deed.  Shrowders  v.  Harper,  1  Harringt.  Eep.  444.  But  they 
cannot  be  allowed  to  testify  to  the  jury.  Donelson  v.  Taylor,  supra.  See  Jones  v.  Pales,  5  Mass. 
Rep.  101 ;  and  Forbes  v.  "Wale,  1  "W.  Black.  632. 

In  respect  to  the  form  of  the  oath  to  be  administered  where  a  party  or  person  interested  is 
sworn  to  prove  loss,  &e.,  see  post,  in  the  notes  on  the  examination  of  witnesses. 

In  several  oases  the  party's  affidavit  has  been  recognized  as  competent  on  the  question  of  loss. 
See  Givens  v.  Manns,  6  Munf.  201 ;  Taunton  Bank  v.  Eichardson,  5  Pick.  436  ;  Poignard  v. 
Smith,  8  Id.  278;  Tayloe  v.  Eiggs,  1  Peters'  Eep.  591 ;  Smith  v.  "R'Uson,  1  Dev.  &  Batt.  40,  41; 
Donelson  v.  Taylor,  8  Pick.  Eep.  390 ;  Patterson  v.  "Winn,  5  Peters'  Eep.  240 ;  Eiggs  v.  Tayloe, 

9  "Wheat.  486;  Smith  v.  Martin,  2  Tenn.  Eep.  (Overt.)  208;  Page  v.  Page,  15  Pick.  Rep.  374, 
375.  But  a  person  competent  to  testify  generally  in  the  cause,  must  testify  in  the  ordinary  way, 
that  the  advantage  of  a  cross-ex-amination  may  be  preserved.  Poignard  v.  Smith,  8  Pick.  272, 
278.    See,  however.  Smith  v.  Martin,  2  Tenn.  Rep.  (Overt.)  208. 

"Where  a  paper  has  been  deposited  in  a  public  office,  an  official  certificate  of  the  officer  is  some- 
times made  evidence  of  the  loss  by  statute.  See  Jackson  ox  dem.  Swartwout  v.  Cole,  4  Cowen's 
Eep.  589.  But  unless  there  be  a  statute,  authorizing  the  certificate,  it  cannot  be  made  evidence. 
See  Hammond  v.  Norris,  2  Harr.  &  John.  130 ;  and  ante,  note  324.  See  also  ante,  note  376,  where 
it  wiU  be  seen  that  a  general  statute  has  been  passed  upon  this  subject  in  New  York.  A  surro. 
gate's  certificate  as  to  ineflfectual  search  for  a  will  deposited  in  his  offioe,  is  not  admissible  inde- 
pendent of  a  statute  rendering  it  so.  Jackson  ex  dem.  Schuyler  v.  Russell,  4  "Wend.  547.  Aud 
even  where  this  certificate  is  made  evidence,  the  party  is  not  obliged  to  resort  to  it,  but  may  still 
prove  search  to  have  been  made  in  any  otfier  regular  mode.    Id.    Or,  he  may  show  that  the 
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If  the  instrument  is  in  the  possession  of  the  adverse  party,  there  are,  in 
general,  no  means  of  compelling  him  to  produce  it,  however  necessary  it 
may  be  for  the  prosecution  of  the  suit  or  for  the  defence,(l)  and  if  the 
party  will  not  produce  it,  secondary  evidence  of  its  contents  is  then  admis- 
sible. But  before  such  evidence  can  be  admitted,  it  must  be  shown 
affirmatively  that  the  instrument  is  in  the  possession  of  the  adverse  party, 
and  also  that  he  has  received  notice  to  produce  it.(2) 


opposite  party  obtained  it  surreptitiously,  and  thus  supersede  the  necessity  of  getting  the  cer- 
tificate of  the  officer,  which  might  otherwise  be  requisite.  Davis  v.  Spooner,  3  Pick.  Rep- 
28Y,  2S8. 

(The  absence  of  the  original  must  be  satisfactorily  explained,  before  a  copy  or  its  contents  can 
be  proved  (Lunsford  v.  Smith,  12  Gratt.  554) ;  this  is  because  the  originals  are  always  the  best 
evidence.    Dobbs  v.  Justices,  17  Geo.  624.) 

(1)  Entick  V.  Carrington,  19  How.  St.  Tr.  1703.  See  as  to  compelling  the  inspection  of  docu- 
ments in  the  hands  of  the  opposite  party,  supra,  Chap.  4. 

(2)  Note  447. — The  practice  of  giving  notice  to  produce  papers,  is,  in  several  points,  analogous 
to  a  bill  of  discovery  in  chancery,  for  which  it  is  a  substitute.  See  post,  note  460.  And  in  no 
particular  is  the  analogy  more  strikingly  obvious,  than  in  respect  to  the  doctrine  noticed  in  the 
text.  The  complainant,  in  chancery,  may  use  the  defendant's  answer,  or  not,  as  he  pleases  (see 
amie,  note  280) ;  so  the  party  who  has  given  notice  to  produce,  may  at  his  option  waive  the  pro- 
duction, and  make  out  his  case  independently.  See  the  cases  cited,  note  460.  But  if  the  answer 
in  the  one  case,  or  the  writing  in  the  other,  having  been  thus  called  out,  be  used  by  the  party  at 
whose  instance  it  was  invoked,  the  other  party  has  a  right  to  the  whole.  Such  is  the  general 
rule.    As  to  its  application  in  respect  to  answers  in  chancery,  see  ante,  note  280. 

This  analogy  has  been  frequently  resorted  to  in  determining  how  far  papers  brought  forward 
under  a  notice  to  produce,  and  used  against  the  party  producing  them,  may  be  said  to  be  evidence 
for  him.  See  per  Gibson,  J.,  in  "Withers  v.  GiUespy,  7  Serg.  &  Eawle,  14;  also,  per  Id.,  in 
Farmers  &  Mechanics'  Bank  v.  Israel,  6  Serg.  &  Rawie,  293,  296 ;  per  Thompson,  0.  J.,  in  Law- 
rence V.  Ocean  Ins.  Co.,  11  John.  Rep.  260.  And  it  seems  to  be  a  rule  to  which  there  are  few 
exceptions,  that  in  every  case  where  a  document  is  read  by  one  party,  the  whole  is  to  be  read  if 
the  adverse  party  requires  it ;  for,  unless  the  whole  be  read,  there  can  be  no  certainty  as  to  the 
real  sense  and  meaning.  ■  1  Starkie's  Bv.  359  (6th  Am.  ed.) ;  also,  5  Mod.  9,  3  Salk.  153  ;  1 
Ford's  MS.  146;  Andr.  258:  Doug.  757.  See,  also,  ante,  note  371.  Upon  the  same  principle, 
where  one  document  refers  to  another,  the  latter  is,  for  the  purpose  of  such  reference,  incorpo- 
rated with  the  former,  and  may  be  read  to  explain  it ;  as,  where  the  deposition  of  a  captain  of  a 
ship  refers  to  a  log-book  (Falconer  v.  Hanson,  1  Camp.  Rep.  171),  or  a  letter  refers  to  other  let- 
ters (Johnson  v.  Gilson,  cited  in  the  text,  note) ;  otherwise,  however,  where  the  reference  is  not 
so  particular  as  to  render  the  papers  referred  to  necessary  to  ascertain  the  sense  of  the  one 
used.  See  the  cases  cited  in  note  of  the  text.  The  rule  we  are  considering  wiU  be  found 
illustrated  in  many  cases  of  written  admissions,  such  as  books  of  account,  &c.,  ante,  note  118. 
We  saw  there,  that  in  instances  of  that  nature,  the  admission  of  a  party  being  used  against  him, 
he  has,  in  general,  a  right  to  the  whole.  The  qualifications  with  which  the  doctrine  is  to  be  ap- 
plied, were  also  noticed.  Indeed,  the  rule  is  universal,  and  embraces  not  only  written,  but  oral 
admissions;  and  much  of  the  doctrine  ante,  notes  118,  122,  120,  will  be  found  useful  in  guiding 
us  to  proper  conclusions  on  similar  questions,  as  to  written  admissions,  declarations,  &c. 

The  general  doctrine  was  fuUy  recognized  in  South  Carolina,  in  M'Grath  ads.  Isaacs  (1  Nott  & 
M'Cord,  563).  There  the  defendants,  under  notice,  produced  certain  letters  which  were  read  on 
the  part  of  the  plaintiff,  and  one  of  them  referred  to  another  letter  from  a  Mr.  Barker  (who,  it 
seems,  was  interested),  in  a  way  to  connect  the  latter  with' what  was  read;  the  defendant  there- 
upon proposed  to  put  in  the  letter  of  Mr.  B.,  but  it  was  rejected  on  the  trial  because  he  was  in- 
terested.   The  learned  judge  who  delivered  the  opinion,  decided,  that  B.'s  letter  should  have 
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The  subject  will  be  treated  of  in  the  following  order : 

First,  Of  the  proof  that  the  instrument  is  in  the  hands  of  the  adverse 
party : 

Secondly,  Of  the  notice  to  produce  ; 

Thirdly,  "Where  the  notice  to  produce  may  be  dispensed  with. 

First,  Of  proof  that  the  instrument  is  in  the  possession  of  the  adverse 
party. 

Proof  of  writing  being  in  possession  of  adverse  party. 

The  degree  of  evidence  which  may  be  necessary  to  prove  the  fact  of 
possession,  will  depend  so  much  on  the  nature  of  the  transaction,  and  on 
the  particular  circurnstances  of  each  individual  case,  that  it  is  scarcely  pos- 
sible to  lay  down  any  general  rule  upon  the  subject.  Slight  evidence  may 
be  sufficient,  in  mskny  cases,  to  raise  a  presumption  that  the  writing  is  in 
the  possession  of  a  party,  especially  when  it  exclusively  belongs  to  him, 
and  regularly  ought  to  be  in  his  possession  according  to  the  course  of  busi- 
ness. Thus,  where  the  solicitor  to  a  commission  of  bankrupt,  which  had 
issued  against  the  defendant,  proved  that  he  had  been  employed  by  the 
defendant  to  solicit  his  certificate  under  the  commission,  and  that,  looking 
at  the  entry  of  charges  he  had  no  doubt  the  certificate  was  allowed ;  it  was 
presumed  that  the  certificate  came  into  the  defendant's  possession.(l) 


been  allowed  to  be  read ;  and  citing  what  is  said  by  our  author,  and  the  case  of  Francis  t.  The 
Ocean  Insurance  Company  (11  John.  260),  he  said,  "  that  in  all  cases  where  papers  are  called  for 
by  one  party,  which  are  in  the  possession  of  the  other,  they  ought  not  to  be  garbled,  but  the 
whole  produced,  subject,  however,  to  all  legal  exceptions  when  produced ;  and  that,  whenever  a 
document  or  paper  is  referred  to  any  other,  which  is  inadmissible  evidence,  such  document  or 
paper  so  referred  to  ought  to  be  produced."    Id.  512,  513. 

(By  the  code  of  New  York,  the  action  for  discovery  is  abolished,  and  either  party  is  at  liberty 
to  examine  his  adversary  on  oath,  §§  389,  399.  But  this  evidently  does  not  obviate  the  neces- 
sity of  calling  the  subscribing  witness  (Whymon  v.  Gath,  It  Jur.  559  ;  22  Law  J.  Eep.  (N.  S.) 
Ex.  316);  nor  trench  upon  the  rule  requiring  notice  to  produce  the  document  sought  to  be 
proved.) 

(1)  Henry  v.  Leigh,  3  Camp.  502.     See  also  Robb  v.  Starkey,  2  C.  &  K.  143. 

Note  448.— Sharp  v.  Lamb,  11  A.  &  E.  805. 

The  writings  required  must,  in  some  way  or  other,  be  shown  in  the  party's  possession  or  power, 
before  it  can  be  said  that  he  is  in  fault  for  not  producing  them,  and  consequently  before  second- 
ary evidence  of  their  contents  is  received,  or  any  inference  made  against  him  from  their  non- 
production.  See  per  Sutherland,  J.,  in  Life  &,  Fire  Ins.  Co.  v.  The  Mechanics'  Fire  Ins.  Co.,  1 
"Wend.  34;  per  Taylor,  C.  J.,  in  Nicholson  v.  Hilliard,  1  N.  Car.  Law.  Repos.  264;  per  Johnson, 
J.,  in  Reid  v.  Colcook,  1  Nott  &  M'Cord,  592,  604;  M'Kellip  v.  M'llhcuny,  4  Watts'  Rep. 
318,  319. 

Some  oases  as  to  the  mode  of  proving  the  fact  of  possession,  will  be  found  post,  note  454. 
It  cannot  be  made  out  as  against  one  defendant  by  the  declaration  of  his  co-defendants,  unless 
a  joint  liability  in  all  be  first  shown.  Birbeok  v.  Tucker,  2  Hall's  Rep,  N.  Y.  S.  C,  121.  See 
also  ante,  note  125. 

But  possession  is  frequently  presumed  from  the  nature  of  the  paper,  as  well  as  other  circum" 
stances,  indicative  of  its  place  of  custody.  The  inquiry,  in  the  first  instance,  may  generally  be 
determined  by  ascertaining  to  whom  the  possession  rightfully  belongs ;  for  in  the  absence  of 
proof  to  the  contrary,  the  law  will  presume  that  the  person  entitled  holds  the  custody.    Thus  au 
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"Writing  La  possession  of  third  person,  in  privity  with  party. 

In  certain  cases,  although  the  -written  instrument,  which  is  required,  is 
not  in  the  possession  of  the  party  to  the  suit,  but  in  the  possession  of  a 


appointment  of  an  officer  aa  overseer  was  presumed  to  be  in  his  possession.  Hex  v.  Leicester,  1 
Barn.  &  Aid.  113.  On  the  general  question  as  to  the  person  to  whose  possession  title  deeds 
belong,  see  Lord  Buckhurst's  Case,  1  Coke  Rep.  1.  A  party  claiming  under  a  deed  with  general 
warranty,  though  presumed  to  possess  the  deed  to  himself,  is  not  supposed  to  hold  the  title 
papers  anterior  to  such  deed ;  they  are  presumed  to  be  in  the  hands  of  the  warrantor.  Cooke's 
Lessee  v.  Hunter,  2  Tenn.  Eep.  (Overt.)  113 ;  Nicholson  v.  HiUiard,  1  N.  Car.  Law  Repos.  253, 
254;  Jackson  ex  dem.  GUlespy  v.  "Woolsey,  11  John.  Rep.  453. 

Where,  however,  land  is  sold  without  warranty,  or  with  warranty  only  against  the  feoffor  and 
his  heirs,  the  purchaser  is  presumed  to  have  the  anterior  deeds.  Nicholson  v.  Hilliard,  supra. 
Otherwise,  however,  in  Maine ;  for  there,  it  is  said,  the  universal  practice  is  for  every  man  to 
retain  possession  of  deeds  to  himself  Hence,  the  grantee  is  presumed  to  possess  none  of  the 
title  papers  anterior  to  his  own  deed.  Knox  v.  SUloway,  1  Fairf.  Rep.  216,  211.  So,  s&mMe,  in 
the  New  England  states  generally.  Said  in  Id.  See  Southerin  v.  Mendum,  5  N.  H.  Rep.  428 ; 
Baton  V.  Campbell,  1  Pick.  10;  Poignard  v.  Smith,  8  Id.  212.  A  purchaser  at  a  sheriff's  sale 
is  not  supposed  to  have  the  custody  of  the  title  deeds,  except  the  one  to  himself  Nicholson  v. 
Hilliard,  supra.  But  see  per  Tilghman,  C.  J.,  in  Little  v.  Delancey,  5  Binn.  270.  Documents 
relating  to  a  reversionary  estate  were  presumed  in  possession  of  the  assignee.  Goodtitle  v 
Saville,  16  East,  91,  n.  a.  Trustees  in  a  deed  of  settlement,  maybe  supposed  to  have  th6  custody 
of  that ;  but  the  title  deeds  are,  in  general,  the  muniments  of  the  settlor.  Fury  v.  Smith,  1  Hud. 
&  Brooke,  '735,  149,  per  Bushe,  C.  J.  Where  it  appeared  that  muniments  of  the  plaintiff's  title 
were  in  the  hands  of  his  counsel  on  a  former  trial,  held,  that  they  must  be  presumed  in  his  pos- 
session, or  under  his  control,  so  far  as  to  render  operative  a  notice  to  produce,  served  upon  the 
plaintifiT.  M'KeUip  v.  M'llhenny,  4  Watts'  Rep.  318,  319.  Proof  that  a  letter  was  sent,  pur- 
porting to  inclose  a  bill,  and  that  a  bill  answering  the  description  in  the  letter  was  shortly  aiter 
in  possession  of  the  party,  was  held  presumptive  evidence  that  he  received  both  letter  and  biU. 
Kieran  v.  Johnson,  1  Stark.  Rep.  109.  The  fact  of  a  letter  having  been  sent  to  a  lady  some 
years  before  her  death,  was  held  not  sufficient  to  raise  a  presumption  of  its  being  in  the  custody 
of  her  executrix  three  or  four  years  after  her  death.    Drew  v.  Duruborough,  2  Carr.  &  Payne,  198. 

In  some  of  the  states,  where  a  prima  facie  case  of  possession  is  made  out  against  a  party  noti- 
fied to  produce  a  paper,  he  may  be  sworn  to  prove  the  contrary.  Such  is  the  law  in  Pennsylva- 
nia. Wood  V.  Connell,  2  Whart.  Rep.  532.  But  a  party  sworn  to  this  purpose,  cannot  be 
allowed  to  testify  generally  as  to  the  very  gist  of  the  cause.  Id.  In  the  Circuit  Court  of  the 
United  States,  held,  that  though  the  party  might  purge  himself  by  swearing  that  he  had  not  the 
paper  in  his  possession,  or  had  diligently  searched  but  could  not  find  it,  yet  he  could  not  b6 
obliged  to  answer  whether  he  had  not  received  such  a  paper.  Vasse  v.  Mifflin,  4  Wash.  C.  G. 
Eep.  519.  Nor  is  he  obliged  to  testify  at  all,  but  he  generally  does  so  in  order  to  avoid  thS 
inferences  which  might  otherwise  be  made  against  him.  Wood  v.  Connell,  2  Whart.  Rep.  562, 
563.  As  to  this  doctrine  in  New  York,  see  Hammond  v.  Hopping,  13  Wend.  505.  But  the 
attorney  of  the  party  may  be  compelled  to  testify.  See  Rhoades'  Lessee  v.  Selin,  4  Wash.  C.  C 
Rep.  1X5,  118;  ante,  note  13,  and  the  cases  there  cited;  also jjos/,  note  455. 

The  operation  of  a  notice  to  produce  cannot  be  defeated,  by  the  party  subseqiiently  transfer- 
ring the  custody  of  the  paper  to  another  person ;  for  such  conduct,  if  sanctioned,  might  compel 
the  opposite  party  to  call  a  most  unwilUng  witness.  Per  Best,  C.  J.,  in  Best  v.  Osborne,  1  Carr 
&  Payne,  632 ;  Knight  v.  Martin,  1  Gow.  26.  Even  where  the  party,  in  good  faith,  lets  the 
paper  go  out  of  his  hands  after  notice,  he  ought  to  apprise  the  other  party  of  it,  so  that  he  may 
know  where  to  find  it.  Jackson  ex  dem.  Burr  v.  Shearman,  6  John.  Rep.  18,  21.  Where  notice 
had  been  given  to  the  party,  and  upon  a  second  trial,  was  served  upon  the  attorney,  who  in- 
formed the  party  serving  it,  that  the  instrument  had  been  assigned,  without  his  privity,  to  some 
one  he  did  not  know;  held  that  the  notice  was  insufficient  without  further  inquiry  from  the 
party.    Leeds  v.  Cook,  4  Esp.  Rep.  256.    See  Fury  v.  Smith,  1  Hud.  &  Brooke,  135,  138,  739. 
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third  person,  yet  if  there  is  a  privity  "between  such  third  person  and  the 
party,  or  if  the  instrument  may  be  considered  as  under  the  control  of  the 
party,  it  is  deemed  to  be  virtually  in  his  possession,  and,  therefore,  a 
notice  to  produce  given  to  the  party  himself  will,  in  such  cases,  be  suffi- 
cient. Thus,  in  an  action  against  the  owner  of  a  vessel  for  goods  supplied 
for  the  use  of  the  vessel, (1)  Lord  Ellenborough,  C.  J.,  held,  that  a  notice 
to  the  defendant  to  produce  an  order  which  he  had  given  to  the  captain, 
was  sufiScieut  to  admit  the  plaintiff  into  secondary  evidence  of  the  contents 
of  the  order,  though  the  order  itself  appeared  to  be  in  possesion  of  the 
captain.(2)  On  the  same  principle,  a  check  given  by  a  party  to  a  third 
person,  which  would  be  in  the  possession  of  the  banker  of  the  party,  has 
been  considered  as  in  the  possession  of  the  party  himself,  within  the  mean- 


(1)  Baldney  v.  Ritchie,  1  Stark.  R.  338. 

(2)  Note  449. — But  the  privity  must  distinctly  appear.  Accordingly  in  an  action  against  several, 
as  owners  of  a  ship,  to  recover  for  materials  furnished  the  vessel,  H.,  one  of  the  defendants, 
severed  from  the  rest,  who  aU  were  willing  a  verdict  should  pass  for  the  plaintiff,  provided  H. 
were  made  Uable  also.  H.  defended  on  the  ground  that  his  interest  in  the  vessel  was  merely 
that  of  a  mortgagee  out  of  possession,  that  the  materials  were  not  furnished  on  his  credit,  and 
that  though  the  other  defendants,  being  owners,  were  liable,  he  was  not.  It  appeared  that 
after  the  materials  were  furnished,  the  vessel  was  put  in  use,  and  one  R.  appointed  ship's  hus- 
band (H.  however,  having  nothing  to  do  with  this),  and  all  the  books  and  accounts  relating  to 
the  vessel  were  after  that  time,  Icept  by  R.  Notice  had  been  given  by  the  plaintiff  to  H.'s  at- 
torney to  produce  the  books  of  the  ship  kept  by  R.,  and  on  the  trial  H.  was  called  upon  to  pro- 
duce them,  or  submit  to  have  parol  evidence  received  of  their  contents ;  the  other  defendants 
admitting  the  books  to  be  in  H.'s  hands.  But  held,  that  the  notice  did  not  lay  H.  under  an 
obligation  to  bring  them  forward,  and  that  secondary  evidence  could  not  be  received.  "  There 
was  no  proof  that  they  were  in  H.'s  hands  "  say  the  court,  ''  and  the  admissions  of  the  other 
defendants,  as  to  that  fact,  could  not  prejudice  his  rights.  If  the  books  were  in  R.'s  hands,  he 
should  have  been  compelled  to  produce  them  in  the  ordinary  way,  by  a  svhpmna  duces  tecum. 
At  aU  events,  parol  evidence  of  their  contents,  could  not  be  given  as  against  H.,  until  the  fact 
■was  proved  that  the  books  were  under  his  charge."  Birbeck  v.  Tucker,  2  Hall's  Rep.  N.  T. 
S.  0.  121,  128. 

In  an  action  of  trespass,  assault  and  battery,  the  defendant  justified  under  one  T.,  who,  as  bail 
for  the  plaintiff,  had  undertaken  to  surrender  him ;  the  defendant,  who  was  keeper  of  a  lock-up 
house,  under  the  directions  of  T.  took  the  plaintiff  there ;  and  while  at  that  place,  the  plaintiff's 
attorney  handed  T.  a  paper,  which  the  defendant  had  received  notice  to  produce.  Best,  C.  J., 
held  that  the  plaintiff  had  not  gone  far  enough — that  tracing  the  paper  to  T.'s  hands,  was  merely 
tracing  it  to  one  acting  in  an  independent  character.  Evans  v.  Sweet,  Ry.  &  Mood.  83  ;  S.  C,  1 
Carr.  &  Payne,  21'?.  Otherwise,  semble,  had  the  paper,  instead  of  being  traced  to  Y.'s  hands, 
and  no  farther,  been  left  with  a  servant  of  the  defendant  at  his  dwelling-house.  Id.  See  Pritch- 
ard  V.  Symonds,  BuU.  N.  P.  254;  Rex  v.  Pearce,  Peake's  N.  P.  Rep.  '!5. 

Where  the  plaintiff,  who  had  been  secretary  to  the  committee  of  a  charitable  society,  sued 
three  of  the  committee  for  his  salary,  after  a  dissolution  of  the  society,  and  it  appeared  that  the 
resolution  under  which  the  plaintiff  had  been  employed,  was  entered  in  a  book,  which,  during 
his  engagement,  was  under  his  charge ;  held,  that  the  book  appearing  to  be  in  the  possession  of 
another  member  of  the  committee,  notice  to  produce  it,  served  on  the  defendants,  would  not 
authorize  secondmy  evidence  of  its  contents.  The  plaintiff  should  have  served  the  member  who 
held  the  book,  with  a  subpc&na  duces  tecum.    Whitford  v.  Tutin,  10  Bing.  395. 

A  notice  to  produce,  served  on  two  joint  executors,  is  suflioient  it  seems  as  against  both, 
though  the  one  to  whose  possession  solely,  the  paper  is  traced,  has  let  judgment  go  by  default. 
Beqkwith  v.  Beuner,  6  Oarr.  &  Payne,  681,  per  Gurney,  B. 
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ing  of  tlie  rule  as  to  notices  for  tlie  production  of  papers.(l)  So,  in  an  ac- 
tion against  a  sheriff,  notice  "to  the  defendant's  attorney  to  produce  a  war- 
rant, which,  after  execution,  was  rfeturned  to  the  defendant's  under-sheriff, 
has  been  held  sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence 
of  the  contents.(2)  In  an  action  against  two  executors,  where  a  notice 
had  been  served  upon  them  jointly,  and  one  had  suffered  judgment  by 
default,  it  was  held,  that  the  plaintiff  might  give  secondary  evidence  of  a 
receipt  in  the  possession  of  that  defendant  who  had  suffered  the  judgment 
by  default.(3)  And  within  the  same  rule,  a  document  deposited  in  a  court 
of  equity  by  a  party  to  a  suit  in  that  court,  and  ordered  by  the  court  to  be 


(1)  Partridge  v.  Coates,  Ry.  &  M.  156;  Burton  v.  Payne,  2  C.  &  P.  520;  Sinclair  v.  Stephen- 
son, 1  C.  &  P.  582. 

Note  450. — Where  a  lea.se  belonging  to  the  plaintiflF  was  in  the  Court  of  Chancery,  but  it  did 
not  appear  by  what  means  it  came  there,  the  court  presumed  it  placed  there  at  the  instance  of 
the  plaintiff,  and  that  it  was  liable  to  be  withdrawn  on  his  application : — for  the  purposes  of  no- 
tice to  produce,  it  was,  consequently,  still  considered  under  his  control  and  in  his  possession. 
Jackson  ex  dem.  Burr  et  al.  v.  Shearman,  6  Johns.  Rep.  19,  21.  See  Blood  v.  Harrington,  8 
Pick.  Rep.  553. 

If  a  private  paper  is  in  a  public  office,  and  as  much  under  the  control  of  the  one  party  as  the 
other,  the  party  wishing  to  avaU  himself  of  it  should  obtain  it ;  he  cannot,  it  seems,  give  notice  to 
his  adversary  to  produce  it,  and  then  on  failure,  resort  to  secondary  evidence.  Blood  v.  Harring- 
ton, 8  Pick.  552,  554,  555 :  Williams  v.  Mundie,  Ry.  &  Mood.  ST.  P.  Rep.  18. 

"Where  a  paper  was  traced  to  the  hands  ot  the  party's  agent,  notice  having  been  served  to  pro- 
duce it ;  and  the  party  showed  that  the  paper  had  been  delivered  to  the  stamp-office,  by  the 
agent,  to  have  it  stamped,  but  when  the  notice  was  served,  said  nothing  about  it — per  Best,  0. 
J. :  "The  case  is  new,  but  I  am  of  opinion,  on  the  common  sense  of  the  thing,  that  when  one 
party  has  notice  to  produce  a  particular  instrument,  and  does  not  say  that  he  has  it  not,  but  has 
delivered  it  to  the  stamp-office,  the  other  party  ought  to  be  allowed  to  give  parol  evidence  of  its 
contents."     Sinclair  v.  Stevenson,  1  Carr.  k  Payne,  528. 

(2)  TapUn  v.  Atty,  R.  &  M.  164 ;  S.  C,  3  Bmg,  164.  In  that  case,  Martin  v.  BeU  (1  Stark.  R.  415), 
vras  distinguished,  inasmuch  as  there  the  paper  was  not  traced  to  the  hands  of  the  under-sheriff. 

Note  451. — The  possession  by  the  attorney  is  the  possession  of  the  client,  for  this  purpose; 
and,  therefore,  where  notice  to  the  party  personally  is  allowed,  as  in  England,  it  will  be  operative 
even  though  the  paper  be  in  the  hands  of  his  attorney.  Accordingly,  on  an  indictment  fi  r  ut- 
tering a  forged  deed,  it  appearing  that  the  deed,  alleged  to  have  been  forged,  was  produced  in 
evidence  by  the  prisoner's  attorney  on  the  trial  of  an  ejectment,  in  which  the  prisoner  was  lessor 
of  the  plaintiff;  and  that  after  the  trial,  it  was  returned  to  the  prisoner's  attorney ;  held,  that  if 
the  prisoner  did  not  produce  the  deed,  he  having  had  notice  to  produce  it,  secondary  evidence 
miglat  be  given  of  its  contents,  without  oalUng  the  attorney  to  prove  what  he  had  done  with  the 
deed.     Rex  v.  Hunter,  4  Carr.  &  Payne,  148. 

Inferior  evidence  of  deeds  was  allowed  on  the  part  of  the  plaintiff,  after  a  notice  served  upon 
the  defendant's  attorney,  who  formerly  possessed  them  as  attorney  for  another  person  sued  by 
the  plaintiff  for  a  part  of  the  same  premises,  though  such  deeds  were  not  proved  ever  to  have 
been  in  the  present  defendant's  possession.    Den  ex  dem.  Popino  v.  McAllister,  2  Halst.  46. 

In  the  case  of  a  corporation  whose  books  are  wanted  by  a  party  suing  them,  the  latter  may 
give  notice  to  the  attorney  of  the  corporation.  Thayer  v.  Middlesex  Mutual  Fire  Ins.  Co.,  10 
Pick.  326,  330.  It  seems,  however,  that  the  attorney  on  record,  or  who  appears  for  the  corpora- 
tion ui  the  particular  case,  is  the  one  meant ;  and  not  the  general  attorney  of  the  body.    See  Id. 

(3)  Beckw-ith  v.  Benner,  6  C.  &  P.  682.  See  the  criminal  cases  of  Le  Merchant  and  Colonel 
Gordon,  1  Lea.  300,  n.  In  the  latter  case  a  letter  was  traced  into  the  possession  of  the  prisoner's 
servant. 
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delivered  to  the  party,  but  remaining  in  the  possession  of  the  oi&cer  of  the 
court,  is  sufficiently  within  the  control  and  power  of  the  party  to  allow  of 
the  admission  of  secondary  evidence,  after  service  of  notice  upon  him.(l) 
Where  the  minute-books  of  the  directors  of  a  company  had  been  seen  in 
tbe  possession  of  the  secretary  in  the  company's  office,  and  he  had  given 
up  the  key  of  the  desk,  in  which  they  were  kept,  to  the  manager :  this 
was  held  to  be  sufficient  proof  of  the  books  being  in  the  possession  of  the 
company.(2) 

Independent  possession. 

But  where  a  paper  is  in  the  hands  of  a  person  acting  in  an  independent 
character,  and  who  has  a  right  to  the  possession  of  it,  notice  to  the  party  is 
insufficient ;  and  this  is  so,  although  the  party  justifies  under  the  authority 
of  that  person. (3)  So  also  it  has  been  held  to  be  insufficient  in  a  case 
where  the  document,  for  the  production  of  which  a  notice  had  been  given, 
was  kept  by  a  stakeholder  between  the  party  and  a  third  person.(4) 

Where  a  document  has  been  traced  into  the  possession  of  a  party  to  the 
cause,  it  lies  upon  him  to  show  that  he  has  lawfully  parted  with  it ;  and 
this  he  may  do  during  the  progress  of  his  adversary's  case  ;  the  evidence 
on  such  a  point,'  like  all  matters  which  bear  upon  the  preliminary  ques- 
tion of  the  reception  of  evidence,  being  solely  for  the  consideration  of  the 
judge.(5) 

But  this  rule  does  not  apply,  where  the  party  has  voluntarily  parted 
with  the  possession  of  a  document  after  having  received  notice  to  produce 
it  :(6)  nor,  as  it  seems,  where  the  party,  upon  receiving  the  notice,  conceals 
the  fact  that  the  documeiit  was  no  longer  in  his  possession  ;  as,  where  a 
party  had  delivered  to  the  stamp-office  the  instrument  which  he  had  notice 
to  produce,  but  on  service  of  the  notice  did  not  say  he  had  not  got  it ; 
•the  other  party  was  allowed  to  give  secondary  evidence  of  the  contents.(7) 

If  a  document  is  in  the  possession  of  a  third  person  who  is  quite  uncon- 
nected with,  and  in  no  way  under  the  control  of  either  party  to  the  suit, 
the  only  method  of  compelling  its  production,  is  by  summoning  such  per- 
son to  produce  it  under  a  subpoena  duces  tecum.  This  subject  will  be  re- 
sumed hereafter. 


■(1)  Buah  V.  Peacock,  2  Moo.  &  E.  162. 

(2)  Bell  V.  Francis,  9  C.  &  P.  66.  See  Coatea  v.  Mudge  or  Birch,  1  Dowl.  (N.  S.)  540:  1  G.  & 
1).  'Gil,  as  to  the  possession  by  an  attorney  of  a  dooumont  intrusted  to  him  for  the  purposes  of 
the  cause. 

(3)  Evans  v.  Sweet,  Ry.  &  M.  83.  See  R.  v.  Poarce,  Peake,  16  ;  Pritohard  y.  Symonds,  4  B. 
N.  P.  2S4|  Whitford  v.  Tuting,  10  Bing.  395. 

(4)  Parry  v.  May,  1  Mo.  &,  R.  219. 

(5)  Harvey  v.  Mitchell,  2  Moo.  &  R.  366 ;  Smith  v.  Sleap,  1  0.  &  K.  48.  Seo  also  R.  v.  This- 
tlewood,  33  How.  St.Tr.  151;  R.  v.  Ings,  Id.  989. 

(6)  By  Callas,  C.  J.,  in  Knight  v.  Martin,  Gow,  103,  104. 

(1)  Sinclair  v.  Stephenson,  1  0.  &  P.  585.  As  to  the  presumption  of  corporate  documents 
being  in  the  possession  of  the  corporation,  see  Ludlow  (Mayor)  v.  Charlton,  9  C.  &  P.  242. 
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Secondly,  Of  the  notice  to  produce. 

It  has  been  stated, (1)  that  if  a  ■writing,  which  is  in  the  possession  of  the 
opposite  party,  is  required  to  be  given  in  evidence,  notice  to  produce  the 
original  must  be  given  to  him,  or,  as  is  more  proper,  to  his  attorney.(2) 

Notice  to  produce,  effect  of. 

The  rule  is  the  same  both  in  civil  and  criminal  cases.(3)  It  does  not 
follow,  that  on  proof  of  the  notice  the  party  is  compellable  to  give  evi- 
dence against  himself;  or  that,  if  he  refuses  to  produce  the  paper  required, 
such  a  circumstance  is  to  be  considered  as  conclusive  against  him  ;(-i)  but 
the  consequence  will  be,  that  the  other  party,  who  has  done  all  in  his 
power  to  supply  the  best  evidence,  will  be  allowed  to  go  into  evidence  of 
an  inferior  kind,  and  may  read  an  examined  copy,  or  give  parol  evidence 
of  tlie  contents.(5) 

Without  proof  of  notice  to  the  opposite  party  to  produce  the  original 
writing  which  is  in  his  possession,  secondary  evidence  cannot,  in  general, 
be  given  of  its  contents.(6)     This  rule  has  been  made  with  good  reason, 


(1)  See  svpra. 

(2)  2  T.  R.  203,  n. ;  Gates  v.  Winter,  3  T.  R  306.     See  infra. 

(3)  Att.  Gen.  v.  Le  Merchant,  2  T.  E.  201,  n.  2.  See  E.  v.  Fenton,  cit.  3  0.  B.  760 ;  where 
upon  an  indictment  for  larceny,  the  prosecutor  was  not  permitted  to  give  evidence  as  to  the  direc- 
tion on  a  parcel  forming  the  subject  of  the  charge,  without  having  given  notice  to  produce  it. 
But  see  amie,  Vol.  I,  and  mfra. 

Note  452, — The  rule  on  this  subject,  generally,  is  the  same  in  criminal  as  in  civil  cases.  See 
Rex  V.  Watson,  2  T.  E.  201,  per  Buller,  J.;  Macnally's  Kv.  236,  23'!,  238,  239;  Eosooe's  Cr.  Bv. 
9,  d  ^eq. ;  The  People  v.  Holbrook,  13  John.  Eep.  90 ;  United  States  v.  Britton,  2  Mason,  464, 
eiseq.;  State  v.  Kinbrough,  2  Dev.  Eep.  431,  436;  State  v.  Gustiu,  2  South.  Rep.  744,  746; 
State  V.  Potts,  4  Halst.  26,  28,  29,  et  seq. 

(4)  Cooper  V.  Gibbons,  3  Camp.  363. 

(5)  Note  453. — The  general  rule,  that  where  one  party  wishes  to  avail  himself  of  a  written 
instrument,  in  possession  of  his  adversary,  he  must  give  notice  to  produce  it  as  recognized  in  the 
following  cases,  as  well  as  in  many  others  cited  in  our  succeeding  notes  under  this  head.  War- 
ing V.  Warren,  1  John.  Rep.  340  ;  Rogers  v.  Van  Hoesen,  12  Id.  221 ;  Nicholson  v.  Hillard,  1 
N.  Car.  Law  Repos.  253;  Dobbin  v.  Watkins,  Col.  Cas.  33  ;  Pickering  v.  Meyers,  2  Bail.  Rep. 
113 ;  Blood  V,  Harrington,  8  Pick.  552  ;  Smith  v.  Morrow,  1  Monroe's  Rep.  234;  Thayer  v.  Mid- 
dlesex Mutual  Fire  Ins.  Co.,  10  Pick.  326 ;  M'Ooan  v.  Hertog,  6  Serg.  &Rawle,  154;  Alexander  v. 
Coulter,  2  Id.  494,  496 ;  Kennedy  v.  Fowke,  5  Harr.  &  John.  63  ;  Campbell  v.  Wallace,  3  Teates' 
Rep.  271 ;  Jackson  ex  dem.  Livingston  v.  Frier,  16  John.  Eep.  193;  Boyce  v.  Foster,  1  Bail. 
Rep.  540 ;  Praux  v.  Fraux,  1  Penning  Eep.  166,  167  ;  State  v.  Kimbrough,  2  Dev.  Eep.  431 ; 
Thornton  v.  Moody,  2  Fairf  Rep.  255,  256 ;  M'KeUip  v.  M'llhenny,  4  Watts'  Eep.  317  ;  (Thread- 
gill  V.  White,  11  Ired.  591;  Mowry  v.  Schroder,  4  Strobh.  69.) 

(6)  E.  V.  Stoke  Golding,  1  B.  &  A.  173 ;  Doe  d.  Phillips  v.  Morris,  3  A.  &  E.  50;  Knight  v. 
Waterford  (Marquis),  4  T.  &  C.  284. 

Note  454. — In  England,  a  notice  to  produce  may  be  either  parol  or  written ;  and  if  both  a 
parol  and  written  notice  has  been  given,  proof  of  either  is  sufScient.  Smith  v.  Young,  1  Camp 
440  ;  Eosc.  Bv.  4 ;  Rose.  Cr.  Ev.  10 ;  2  Russ.  on  Cr.  629  (Phil,  ed.,  1836).  But  see  Chitty's  Gen! 
Prac.  835. 

In  New  York,  however,  a  notice  to  produce  is  required,  by  the  rules  of  the  Supreme  Court,  to 
be  in  writing.    See  post,  note  456. 

In  most  of  the  United  States,  persons  interested,  and  even  parties  to  the  record,  are  competent 
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that  parties  may  obtain  the  best  evidence  in  their  power.  When  it  is 
traced  to  the  hands  of  the  opposite  party,  no  further  evidence  can  be  given 
of  it,  without  a  notice  to  produce. 

Form  and  requisites  of  notice. 

The  notice  to  produce  should  refer  to  the  documents  required  with  suf- 
ficient particularity ;  but  if  there  is  no  reasonable  doubt  that  the  party 
receiving  the  notice  must  have  been  aware  of  the  particular  instrument 
intended  to  be  produced,  that  is  suf&cient.(l)  Thus,  a  notice  to  produce 
"  all  letters  written  by  the  plaintiff  to  the  defendant,  relating  to  the  mat- 
ters in  dispute  in  the  action,"  has  been  held  sufficiently  certain  ;(2)  so  has 
a  notice  to  produce  "  all  letters  written  to  and  received  by  the  plaintiff 
between  the  years  1837  and  1841,  both  inclusive,  by  and  from  the  defend- 
ants, or  either  of  them,  or  any  person  on  their  behalf ;  and  also  all  books, 
papers,  &c.,  relating  to  the  subject  matter  of  this  cause. "(3) 

In  an  earlier  case, (4)  it  was  held,  that  a  notice  to  produce  "all  letters, 
papers,  and  documents  touching  and  concerning  the  bill  of  exchange  men- 
tioned in  the  declaration,"  was  too  general,  and  that  the  notice  ought  to 
have  pointed  out  the  particular  letter  required :  this  decision  may  be  sup- 
ported upon  the  ground  that  the  names  of  the  parties  by  and  to  whom  the 
letters  were  addressed  were  not  mentioned  in  the  notice.(5)  In  another 
case,(6)  it  was  held,  that  a  notice  to  produce  "  letters  and  copies  of  letters, 
and  all  books  relating  to  the  cause,"  was  not  sufficient  to  let  in  secondary 
evidence  of  a  letter  written  nine  years  before  by  one  of  the  defendants  to 
the  son  of  another  defendant. 


witnesses  to  prove  the  service  of  notice  to  produce.  See  ante,  note  374,  and  the  cases  there 
cited;  Jordan  v.  Cooper,  3  Ser.  &  Rawle,  SIS;  Smith  v.  Wilson,  1  Dev.  &  Batt.  40.  The  plain- 
tiff was  held  a  competent  witness  to  prove  the  service  of  notice  of  the  cause  of  action,  required, 
by  statue'  to  be  given  to  a  justice  of  the  peace,  thirty  days  before  process  issued.  Eliddv.  Riddle, 
2  Yeates'  Rep.  442. 

Where  a  notice  or  demand,  not  required  to  be  in  writing,  is  served  upon  a  party  by  reading  it 
from  a  paper,  it  may  be  proved  by  the  person  who  read  it  without  producing  the  writing  or  ex- 
cusing its  absence.     Blake  v.  Ray,  1  Dev.  &  Batt.  334. 

On  the  general  question  as  to  what  notices  should  be  in  writing,  it  has  been  held,  that  where 
a  statute  requires  reasonable  notice,  and  prescribes  no  form,  it  need  not  be  in  writing.  Rex  v. 
Surry,  5  Barn.  &  Aid.  539.  A  statue  directing  notice  to  fie  Ufi  at  a  particular  place,  contemplates 
written  notice.  Semble,  Gilbert  v.  The  Columbia  Turnpike  Co.,  3  John.  Cas.  10'?,  109.  "A  no- 
tice in  legal  proceedings  means  a  written  notice."  Said,  Id.  p.  109.  See  the  dissenting  opinion 
of  Bronson,  J.,  15  Wend.  428,  429,  430.  But,  in  an  action  on  a  covenant  of  warranty  in  a  deed  of 
lands,  from  which  the  grantee  had  been  evicted,  held  that  parol  notJce  to  the  grantor  of  the  eject- 
ment suit  against  the  grantee,  was  sufaoient.    Miner  v.  Clark,  15  Wend.  425.     See  «)ife,  note  292. 

(1)  Rogers  v.  Custance,  2  Moo.  &  R.  119. 

(2)  Jacob  V.  Leo,  2  Moo.  &  R.  33. 

(3)  Morris  v.  Hanser  or  Hannen,  2  Moo.  &  R.  392  ;  Oar.  &  M.  29. 

(4)  Prance  v.  Lucy,  Ry.  AM.  341. 

(5)  See  by  Patteson,  J.,  in  Jacob  v.  lee,  2  Moo.  &  R.  33. 

(6)  Jones  v.  Edwards,  M'Ol.  &  Y.  139. 
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Where  tlie  title  of  tlie  cause  wts  misdescribed  in  the  notice,  it  was 
held,  in  one  case,(l)  to  be  invalid ;  but  it  may  be  doubted  whether  this 
authority  would  be  now  acted  upon  where  there  was  nothing  to  show 
that  the  party  who  had  received  the  notice  had  been  misled  by  the  mis- 
description.(2) 

A  notice  to  produce  may  be  given  either  verbally  or  in  writing ;  and  if 
it  be  given  both  ways,  it  will  be  sufiicient  to  prove  the  verbal  notice.(3) 

On  whom  served,  and  time  of  service. 

The  notice  ought  properly  to  be  served  on  the  attorney,  if  there  is  one,(4) 
even  in  a  qui  tarn  action(5),  and  not  upon  the  party  in  the  cause.  But  a 
service  upon  the  party,(6)  or  upon  his  servant  at  his  dwelling-house,(7)  will 
be  sufficient.  And  if  a  notice  has  been  duly  served  on  the  party,  it  will 
not  be  invalidated  by  a  subsequent  bad  service  on  the  attorney.  "Where 
the  attorney  has  been  changed,  a  notice  to  produce,  served  on  the  first  at- 
torney, is  sufficient  to  entitle  the  party  to  call  for  the  production  of  the 
document  on  the  trial. (8) 

The  notice  to  produce  must  be  given  within  a  reasonable  time  before 
the  trial  comes  on  ;  the  judge  at  the  trial  being  the  proper  person  to  con- 
sider whether  it  has  been  given  within  reasonable  time  or  not.(9) 

With  respect  to  the  time  of  serving  the  notice  to  produce,  it  is  the  prac- 
tice to  require  a  notice  for  the  assizes  to  be  served  before  the  commission 
day, (10)  at  least  if  the  party  and  his  attorney  do  not  reside  at  the  assize 
town  ;  and  a  service  after  the  person,  to  whom  it  is  to  be  given,  has  left 
his  house  to  attend  the  court,  will  not  be  sufficient.(ll)  But  if  the  docu- 
ment is  at  the  time  in  the  assize  town,  service  upon  the  attorney  there  will 
be  sufficient.(12)    In  town  causes,(18)  service  of  notice  on  the  attorney  early 


(1)  Harvey  v.  Morgan,  2  Stark.  B.  11. 

(2)  See  by  Alderson,  B.,  in  Lawrence  v.  Clark,  14  M.  &  W.  251. 

(3)  Smith  V.  Young,  1  Camp.  440. 

(4)  By  Gurney,  B.,  Houseman  v.  Eoherts,  5  C.  &  P.  394.   . 

(5)  Cates  v.  "Winter,  3  T.  R.  306. 

(6)  Hughes  V.  Budd,  8  Dowl.  P.  C.  315. 

(7)  Evans  v.  Sweet,  Ry.  &  M.  84. 

(8)  Doe  d.  Martin  v.  Martin,  1  Mo.  &  R.  242. 

(9)  By  Parke,  B.,  in  Lloyd  v.  Mostyn,  10  M.  &  W.  483. 

(10)  Trist  V.  Johnson,  1  Mo.  &  R.  259;  R.  v.  EUioombe,  1  Mo.  &  R.  260  ;  S.  C,  5  0.  &  P.  522  ; 
Doe  d.  Curtis  v.  Spitty,  3  B.  &  Ad.  182. 

(11)  George  v.  Thompson,  4  Dowl.  P.  C.  656;  Hargest  v.  Fothergill,  5  C.  &  P.  303;  Poster  v. 
Pointer,  9  Id.  720 ;  Howard  v.  Williams,  9  M.  &  W.  725 ;  Ehrensperger  v.  Anderson,  3  Exoh 
B.  148.  And  see  Lloyd  v.  Mostyn,  10  M.  &  "W.  478,  480,  where  a  notice  given  after  the  com- 
mission day  was  held  sufficient,  the  instrument  being  in  court  at  the  trial. 

(12)  R.  V.  Hawkins,  2  C.  &  K.  823. 

(13)  Atkins  v.  Meredith,  4  Dowl.  P.  C.  659 ;  Firkin  v.  Edwards,  9  0.  &  P.  478  ;  Gibbons  v 
Powell,  Id.  634;  Leaf  v.  Butt,  Car.  &  M.  451 ;  Meyrick  v.  "Woods,  Id.  452.  And  see  Holt  v. 
Miers,  9  C.  &  P.  195 ;  Lawrence  v.  Clark,  14  M.  k  "W.  250 ;  Houseman  v.  Roberts,  5  0.  &  P. 
394;  Sims  V.  Kitchen,  5  Esp.  46;  Atkinson  v.  Carter,  2  Chit.  403;  in  which  oases  the  notice 
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in  the  evening  before  the  trial  is,  in  general,  sufficient.     Service  of  a  notice 
upon  a  Sauday  seems,  in  all  cases,  to  be  irregiilar.(l) 


was  held  to  be  too  late.     As  to  the  sufficiency  of  a  notice  served  pending  the  adjournment  of  a 
cause  partly  heard,  see  Sturm  v.  Jeffree,  2  C.  &  K.  442. 

(1)  Hughes  V.  Budd,  8  Dowl.  P.  C.  315. 

Note  455, — The  notice  must  be  reasonable  in  point  of  time  ;  and  whether  it  is  so  or  not,  is  a 
question  exclusively  for  the  court,  upon  which  they  are  to  exercise  a  sound  legal  discretion  in 
reference  to  the  circumstances  of  each  particular  case.  Per  Savage,  C.  J.,  in  Utica  Ins.  Co.  v. 
Caldwell,  3  Wend.  296;  per  Woodworlh,  J.,  in  Gorham  v.  Gale,  '7  Cowen's  Eep.  139.  See 
also  M'Pherson  v.  Eathbone,  1  Wend.  216;  Hammond  v.  Hopping,  13  Wend.  505,  508,  509, 
per  Sutherland,  J. ;  Atwell  v.  Miller,  6  Md.  10. 

The  rule  in  Bryan  v.  Wagstaff,  cited  in  the  text,  proceeds  upon  the  ground,  that  a  party  resi- 
dent abroad  is  presumed  to  have  left  with  his  attorney  all  papers  necessary  to  the  conduct  of  his 
cause.  See  S.  P.,  Drabble  v.  Douner,  Ry.  &  Mood.  N.  P.  R.  47  ;  S.  C,  1  Carr.  &  Payne,  188. 
And  see  Bryan  v.  Wagstaff,  on  error,  reported  8  Dowl.  &  Ryl.  208;  5  Barn.  &  Cress.  314; 
S.  C,  2  Carr.  &  Payne,  125.  Whether  the  rule  applies  to  any  case  except  where  the  defendant  is 
resident  abroad,  qvxre.  See  Vice  v.  Anson,  1  Mood.  &  Malk.  96,  per  Tenterden,  C.  J. ;  S.  C,  3 
Carr.  &  Payne,  19.  But  at  all  events,  the  papers  must  be  so  necessarily  connected  with  the 
cause  as  to  render  it  probable  that  they  would  have  been  left  with  the  attorney :  and  where  this 
was  not  so,  and  the  notice  was  served  on  the  attorney  too  late  for  the  party  to  receive  it  in  time 
before  the  trial,  it  was  held  insufficient.  Id.  See  Affalo  v.  Foudrinier,  1  Mood.  &  Malk,  334, 
n.  a ;  Rex  v.  Atwood,  K.  B.  sittings  after  Hilary  Term,  1828,  2  Harr.  Dig.  1098,  S.  P.  In 
Drabble  v.  Donuer  (Ry.  &  Mood.  N.  P.  Rep.  i1),  a  notice  to  produce  letters  written  by  the  plain- 
tiff to  the  defendant,  who  was  a  foreigner,  was  held  sufficient  when  served  four  days  before  the 
trial,  though  the  defendant  had  come  into  the  country  only  seven  months  before,  not  designing 
to  change  his  residence,  and  though  the  letters  were  written  eighteen  years  back,  and  were  ad- 
dressed to  the  defendant  at  his  foreign  domicil.  The  court  did  not  pretend  that  the  notice  was 
sufficient  to  enable  the  party  to  obtain  the  papers  from  his  residence,  but  went  upon  considera- 
tions of  the  inconvenience  and  delay  which  would  be  occasioned,  unless  inferior  evidence  were 
received  under  such  circumstances.  S.  C,  1  Carr.  &  Payne,  188.  The  English  cases,  however, 
generally  require  that  notices  to  produce  should  be  served  in  such  season  as  will  afford  the  other 
side  a  reasonable  opportunity  of  obtaining  the  paper.  See  Atkinson  v.  Carter,  2  Chitty's  Eep. 
403 ;  Brown  v.  Waters,  1  Mood.  &  Malk.  235 ;  Sims  v.  Kilchen,  5  Esp.  Rep.  46 ;  Houseman  v. 
Roberts,  6  Carr.  &  Payne,  394.  A  cause  was  tried  on  Wednesday  morning  at  the  assizes ;  on 
the  previous  Monday  evening  the  defendant's  attorney,  being  at  the  assizes  town,  and  nineteen 
miles  from  his  office,  was  served  with  a  notice  to  produce  a  paper,  which  would  probably  be  at 
his  office ;  held,  that  the  service  was  too  late.  Hargest  v.  Fothergill,  5  Carr.  &  Payne,  303. 
Notice  was  given  to  the  attorney,  at  Billericay,  in  E.ssex  county,  to  produce  certain  deeds,  who 
went  to  London  and  obtained  them ;  afterwards,  and  on  Monday  preceding  the  day  of  trial, 
which  was  appointed  for  Wednesday,  a,  fresh  notice  was  given  to  the  attorney  to  produce 
another  deed ;  the  attorney  stated  to  the  person  who  served  the  notice  that  he  had  not  the  deed, 
but  that  if  the  adverse  party  would  pay  the  expense  of  sending  a  raessenp;cr  for  them  to  London, 
it  should  be  had :  this  offer  not  being  complied  with,  the  court  held  the  notice  insufficient,  and  that 
secondary  evidence  could  not  be  given.  Otherwise,  however,  it  seems,  if  the  parly  had  offered 
to  pay  tlie  expense  of  sending.  Doe  ex  dem.  Curtis  v.  Spitty,  3  Barn.  &  Adol.  182.  A  pris- 
oner was  tried  at  the  assizes  on  Wednesday  for  setting  fire  to  his  house  with  intent  to  defraud  an 
insurance  company,  was,  on  the  Monday  preceding,  served  at  the  prison  with  notice  to  produce 
the  policy  of  insurance  given  him  by  the  company  ;  the  prisoner's  house  was  ten  miles  fi'om  the 
prison ;  and  held,  tliat  the  prisoner  could  not  be  presumed  to  Iwve  the  policy  in  his  possession 
at  the  prison,  and  as  the  trial  might  have  come  on  at  an  earlier  period,  the  notice  was  not  sufficient 
to  let  in  secondary  proof  Rex  v.  Ellicombe,  5  Carr.  &  Payne,  522.  And  it  has  been  laid  down 
generally,  that  a  notice  to  produce,  served  upon  a  prisoner,  after  the  commencement  of  the  as- 
sizes 9t  which  he  is  to  be  iried  for  felony,  is  too  late.     Rex  v.  Howarth,  4  Carr.  &  Payne,  254. 
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The  reasonableness  of  the  time  of  serving  a  notice  must  depend  upon 
the  circumstances  of  the  particular  case.(l)    Among  these  circumstances  a 


It  should  be  given  a  reasonable  time  before  the  assizes.  Id.  When  the  party  does  not  Uve  at 
the  assize  town,  it  should  be  served  before  the  commission  day.  1  Mood  &  Rob.  259  ;  Rose.  Or. 
Ev.  11. 

The  sufficiency  of  the  notice,  as  to  time,  has  been  considered  in  several  New  Tork  oases. 
The  notice  should,  in  general,  be  served  previous  to  the  circuit  at  which  the  cause  is  tried.  How 
long  previous,  however,  will  depend  on  circumstances.  "Where  a  party  resides  a  distance  from 
the  circuit  (e.  g.  twenty  miles),  and  there  is  no  presumption  that  the  paper  was  brought  with  him 
to  the  circuit,  a  notice  served  on  his  attorney,  at  the  circuit,  will  not  be  deemed  reasonable. 
Gorham  v.  Gale,  1  Cowen's  Rep.  739.  The  party  or  his  attorney  ought  not  thus  to  be  compelled 
to  leave  the  court  in  quest  of  papers,  when,  perhaps,  during  the  interval,  the  cause  may  be 
reached  on  the  calendar.  Id. ;  TJtica  Insurance  Co.  v.  Caldwell,  3  Wend.  296,  per  Savage,  C.  J. ; 
McPherson  v.  Rathbone,  1  Id.  219.  Besides,  it  is  unreasonable  to  impose  on  a  party  the  trouble 
and  expense  of  sending  for  a  paper,  which,  had  the  other  party  exercised  ordinary  diligence,  might 
have  been  avoided.  Per  Woodworth,  J.,  in  Gorham  v.  Gale,  supra,  p.  743,  744.  See  Doe  ex 
dem.  Curtis  v.  Spitty,  3  Barn.  &  Adol.  182,  stated  sv/pra.  In  the  case  of  the  Utica  Insurance  Co. 
V.  Caldwell  {supra),  it  turned  out  that  the  paper  might  have  been  obtained  in  the  interval  between 
the  notice  and  the  trial ;  yet  the  notice  being  served  on  the  5th,  at  4  P.  M.,  to  produce  papers 
which  were  at  New  York,  the  circuit  commencing  on  the  7th,  at  10  A.  M.,  at  Utica,  it  was  held 
insufficient ;  for  the  attorney  could  not  know  that  the  cause  would  not  be  reached,  or  that  the 
circuit  would  last  till  he  could  obtain  the  papers. 

When  the  paper  wanted,  however,  is  in  the  possession  of  the  party  or  his  attorney  in  court?,  or 
is  so  very  near  that  it  can  be  obtained  without  delaying  the  trial,  a  notice  at  the  circuit,  and 
even  on  the  trial,  will  be  sufficient.  Per  Savage,  C.  J.,  Utica  Insurance  Co.  v.  Caldwell,  3  Wend. 
296;  per  Woodworth,  J.,  Gorham  v.  Gale,  7  Cowen's  Rep.  739;  McPherson  v.  Rathbone,  7 
Wend.  216  ;  Hammond  v.  Hopping,  13  Id.  505  ;  Anonymous,  Anth.  N.  P.  199.  As  to  the  rule 
on  this  subject,  in  Maine  and  South  Carolina,  see  Emerson  v.  Fish,  6  Greenl.  Rep.  206  ;  Picker- 
ing V.  Myers,  2  Bail.  Rep.  113,  114.  In  Vermont,  notice  on  the  trial  is  not  sufficient,  even 
though  the  paper  be  in  court  {Serrible,  Durkee  v.  Leland,  4  Verm.  Rep.  612,  615);  and  such, 
indeed,  appears  to  be  the  rule  in  England.  In  the  Circuit  Court  of  the  United  States,  sitting  in 
Pennsylvania,  the  principle  of  the  above  New  York  cases  was  acted  upon.  Rhoades'  Lessee  v. 
Selin,  4  Wash.  C.  C.  Rep.  715,  718. 

The  question  whether  the  paper  is  in  court,  is  sometimes  settled  by  direct  evidence  of  the  fact; 
and  even  the  attorney  of  the  party  required  to  produce,  may  be  compelled  to  testify  on  this  point. 
Rhoades'  Lessee  v.  Selin,  supra;  also  ante,  note  175  and  the  cases  there  cited.  But  see 
per  WiUiams,  -C.  J.,  in  Durkee  v.  Leland,  4  Verm.  Rep.  615.  In  other  cases  the  fact  may  be 
presumed  from  the  nature  of  the  paper  required,  and  its  particular  connection  with  the  cause. 
Accordingly,  where  the  suit  was  on  a  note,  to  which  the  defence  of  usury  was  set  up,  the  plain- 
tiff being  fiiUy  apprised  that  such  defence  would  be  insisted  on ;  held,  that  a  note  given  for  the 
extra  interest,  cotemporaneously  with  the  one  sued  upon,  might,  from  its  connection  with  the 
cause  and  the  nature  of  the  instrument,  be  fairly  presumed  to  be  in  possession  of  the  party  or  his 
counsel  in  court,  and  therefore,  that  notice  to  produce  given  pending  the  trial  would  be  sufficient. 
Hammond  v.  Hopping,  supra.  Such  presumption,  however,  may  be  rebutted  by  the  oath  of  the 
attorney  or  party ;  but  unless  this  is  done,  secondary  evidence  will  be  received.  Id.  As  to  the 
presumption  of  possession,  generally,  see  the  next  succeeding  note. 

(1)  Note  456. — English  writers  on  the  subject  of  evidence  are  agreed,  that  the  service  of  the 
notice  may  be  either  on  the  party  or  his  attorney.  We  have  before  observed,  however,  that  the 
case  of  the  Attorney-General  v.  Le  Merchant,  cited  in  the  text,  strongly  intimates  that  it  should 
be  on  the  attorney.  And  in  a  case  decided  as  late  as  1832,  in  the  Exchequer,  Gumey,  B.,  ap- 
pears to  have  so  held.     Houseman  v.  Roberts,  5  Carr.  &  Payne,  394. 

In  New  York,  the  notice  to  produce,  according  to  the  rules  of  the  Supreme  Court,  must  be  in 
writing,  and  be  served  on  the  attorney  when  one  is  employed.     Semble,  see  rule  10,  Supreme 

YoL.  II.  34 


530  Of  the  Proof  of  Private  Writings.  [CH.  yil. 

Court,  1837.  And  notice  to  the  attorney  of  the  party  on  record  is  sufficient,  though  he  be  only 
a  nominal  party ;  notice  to  the  party  in  interest  is  in  saeh  case  unnecessary.  Brown  v.  Little- 
field,  7  Wend.  454.  When  the  attorney  has  been  changed,  a  notice  served  on  the  first  attorney, 
before  the  change,  is  good  and  operative  as  to  the  second.  1  Mood.  &  Rob.  242 ;  Grab.  N.  T- 
Prac.  528  (2d  ed.)     (See  Dwinnell  v.  Larrabee,  a8  Maine,  464.) 

In  Indiana,  it  seems,  the  notice  may  be  served  on  either  the  party  or  his  attorney.  Lagow  v. 
Patterson,  I  Blackf.  Rep.  327,  328. 

As  to  the  form  of  the  notice,  it  should  be  sufficiently  specific  in  its  terms  fairly  to  apprise  the 
party  of  the  paper  which  he  is  required  to  bring  forward.  On  this  subject  the  rule  applicable  to 
notices  generally  would  seem  to  apply.  See  Grajiam's  N.  T.  Prac.  529.  A  notice  not  describing 
the  paper  sought,  but  in  broad  terms  requiring  the  party  to  produce  all  papers  relating  to  the 
bill  or  debt  in  question,  has  been  held  too  vague.  Prance  v.  Lucy,  Ry.  &  Mood.  341 ;  Jones  v. 
Edwards,  1  McClel.  &  Tounge,  139.  See  3  Chitty's  Gen.  Prac.  835,  836.  Conceding,  however, 
that  a  notice  in  general  terms  to  produce  all  papers  in  the  party's  possession  or  under  his  con- 
trol, relating  to  the  matter  in  suit,  would  be  held  of  no  force  or  effect,  yet,  although  the  notice 
does  not  give  a  minute  description  of  the  paper  sought,  if  it  apprise  the  party  that  this  paper  ia 
the  one  wanted,  the  object  of  the  notice  is  answered,  and  it  will  be  held  sufficient.  See  per 
Sutherland,  J.,  delivering  the  opinion  of  the  court  in  Walden  v.  Davison,  11  Wend.  65,  67.  Ac- 
cordingly, notice  to  the  attorney  to  produce  a  certain  letter,  written  by  the  plaintiff  to  the  defend- 
ant, concerning  an  execution  produced  on  a  former  trial  of  the  same  cause,  "  and  all  other  pa- 
pers in  your  custody  or  power,  relating  to  the  matter  in  controversy  in  this  cause,"  was  adjudged 
sufficiently  explicit  to  notify  the  attorney  that  the  execution  was  one  of  the  papers  required; 
especially  where  it  was  shown  that,  on  such  iormer  trial,  the  letter  and  execution  were  pro- 
duced by  the  attorney  himself,  and  he  did  not  attempt  to  excuse  himself  from  its  production  on 
the  second  trial,  except  on  the  ground  of  its  not  being  in  bis  possession.  Walden  v.  Davison, 
supra.  In  an  action  for  services  as  a  singer,  notice  was  given  to  the  defendant  to  produce  aU 
letters,  papers,  books,  receipts,  vouchers,  memorandums,  and  all  other  documents  B'ritten  by  the 
plaintiff  to  the  defendant,  or  by  the  defendant  to  the  plaindfif,  or  otherwise ;  and  it  was  held  suf- 
ficient to  warrant  parol  evidence  of  a  memorandum,  signed  by  the  defendant  and  delivered  to  a 
vritness,  and  afterwards  re-delivered  to  the  defendant,  stating  the  terms  of  the  engagement. 
Jones  V.  Hilton,  Lancaster  Sp.  Ass.  cor.  Holroyd,  J.,  1825 ;  1  Stark.  Ev.  348,  n.  s  (6th  Am.  ed.) 
A  paper  may  be  described  in  a  notice  by  its  subject  matter,  without  reference  to  its  date,  &c. 
Hence,  in  an  action  to  recover  moneys  received  by  tho  defendant  under  an  award  of  commission- 
ers, a  notice  to  him  to  produce  all  letters,  papers  and  books,  in  his  possession,  relating  to  such 
moneys,  was  held  sufficient  to  authorize  parol  evidence  of  letters  coming  within  the  range  of  the 
notice.  Vasse  v.  Mifflin,  4  Wash.  C.  C.  Rep.  519.  It  wUl  not  do  to  say  that  the  accuracy  and 
precision  of  special  pleading  ia  necessary  in  notices  of  this  kind ;  and  there  is  a  manifest  distinc- 
tion even  between  a  notice  to  quit  and  notice  to  produce.  Per  Morton,  J.,  dehvering  ihe  opinion 
of  the  court  in  Bogart  v.  Brown,  5  Pick.  Rep.  18,  19.  Where  a  copy  of  the  paper  required  was 
annexed  to  the  notice,  though  it  appeared  by  the  testimony  of  witnesses,  that  the  supposed  copy 
materially  differed  from  the  original  in  one  particular,  it  was  held,  that  the  notice  was  sufficieat 
to  entitle  the  party  to  give  parol  evidence  of  the  original,  it  being  manifest,  from  all  the  circum- 
stances, that  the  adverse  party  must  have  understood  what  paper  was  intended  to  be  referred  to. 
Bogart  V.  Brown,  swpra.  A  sutpcena  duces  tecum,  served  on  the  attorney,  to  produce  the  paper 
required,  will  not  be  treated  as  a  sufficient  notice.     McPhorson  v.  Rathbone,  7  Wend.  216,  219. 

The  notice  will  be  insufficient  if  entitled  in  a  wrong  cause.  1  Starkie's  C.  61,  cited  in  Stark. 
Ev.  976,  u. /(3d  Am.  ed.)  In  an  action  by  A.  and  B..  assignees  of  0.  (a  bankrupt)  against  E,,  a 
notice  to  produce  a  document  was  entitled,  A.  and  B.,  assignees  of  C.  and  D.,  v.  E.  ;  and  this 
was  held  insufficient,  although  A.  and  B.  were  in  fact  assignees  of  C.  and  D.  under  a  joint  com- 
mission.    Harvey  et  al.  v.  Morgan,  2  Stark.  Rep.  17,  19,  20. 

A  notice  to  produce  a  paper  on  the  tried,  generally,  without  referring  to  any  particular  circuit 
is  not  spent  by  the  cause  not  being  tried  at  the  next  circuit,  but  is  good  and  operative  whenever 
the  trial  comes  on.  Jackson  ex  dem.  Burr  et  al.  v.  Shearman,  6  John.  Rep.  19.  And,  wliere  a 
party  to  a  suit  in  a  justice's  court  had  given  notice  to  produce  a  paper  on  the  trial,  it  was  heldi 
that  such  notice  was  sufficient  and  operative  in  the  Common  Pleas,  the  cause  having  been  re- 
moved there  by  appeal.     Wilson  v.  Gale,  4  Wend.  Rop.  633.    In  North  Carolina,  a  notice  which 
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very  material  one  is,  wtether  the  document  required  to  be  produced  is 
from  its  nature  to  be  presumed  to  be  in  the  possession  of  the  client  or  of 
the  attorney.     Where  a  document  is  such  that  it  cannot  be  presumed  to 
be  in  the  possession  of  the  attorney  (such  as  a  tradesman's  account-bboks), 
service  upon  the  attorney  on  the  evening  before  the  trial  will  not  be  suflfi- 
cient,  although  the- client  resides  in  the  same  town.(l)     Where  a  person 
goes  abroad,  or  out  of  the  jurisdiction  of  the  court,  and  leaves  his  attorney 
to  conduct  a  trial  in  which  he  is  a  party,  it  is  to  be  presumed  that  he 
leaves  with  him  all  papers  necessary  to  the  conduct  of  the  trial.(2)     It  is 
for  the  judge  to  determine  whether  the  papers  required  to  be  produced, 
are  so  necessarily  connected  with  the  cause  as  to  render  it  probable  that 
they  would  be  delivered  to  the  attorney ;  and  it  has  been  doubted  whether 
the  rule  ought  to  be  extended  to  a  case  where  the  party  resided  in  Eng- 
land, though  temporarily  out  of  the  jurisdiction  of  the  court.(8)     Where 
letters  had  been  written  by  the  defendant  to  his  partner  resident  in  New 
South  Wales,  yet,  as  there  had  been  proceedings  in  chancery  between  the 
parties  to  the  action  on  the  same  subject  six  years  before  the  trial,  in  the 
course  of  which  the  letters  had  been  referred  to,  it  was  presumed  that  they 
had  been  remitted  to  England,  and  a  three  days'  notice  to  produce  them 
was  held  sufficient.(J:) 

Consequences  of  non-production. 

A  party  called  upon  to  produce  a  paper  must  either  produce  it  when 
called  upon,  or  not  at  all ;  he  cannot  avail  himself  of  it  in  a  subsequent 
stage  of  the  cause.  Thus,  it  has  been  held,  that  a  party,  after  refusing  to 
produce  a  document,  could  not  put  it  into  the  hand  of  a  witness  at  a  later 
period  of  the  cause,  in  order  to  ask  him  at  what  time  an  interlineation  was 
made  in  it,(5)  or  in  order  to  show  that  the  instrument  is  attested  by  wit- 
nesses who  ought  to  be  called.(6) 


in  terms  required  the  party  to  produce  a  paper,  on  his  trial  this  dwy,  was  deemed  operative  when- 
ever the  trial  should  come  on,  whether  on  the  day  mentioned,  or  any  other  day  of  the  same  or  a 
subsequent  term.     State  v.  Kimbrough,  2  Dev.  Rep.  431,  438. 

(1)  Atlsins  V.  Meredith,  4  Dowl.  P.  0.  659 ;  Byrne  v.  Harvey,  2  Mo.  &  R.  89. 

(2)  Drabble  v.  Donner,  Ry.  &  M.  4^ ;  Bryan  v.  Wagstaff,  Id.  327  ;  S.  C,  2  C.  &  P.  125. 

(3)  By  Lord  Tenterden,  C.  J.,  in  Vies  v.  Anson  (Lady),  M.  &  M.  97 ;  R.  v.  Atwood,  K.  B. 
sittings  after  Hil.  T.  1828.  See  Aflalo  v.  Fourdrinier,  M.  &  M.  334,  as  to  what  documents  are 
necessarily  connected  with  a  cause.  As  to  various  circumstances  affecting  the  question  of 
reasonable  notice,  see  Doe  d.  Wartney  v.  G-rey,  1  Stark.  E.  283. 

(4)  Sturge  V.  Buchanan,  10  A.  &  B.  598. 

(5)  Doe  d.  Higgs  v.  Cockell,  6  C.  &  P.  525. 

(6)  Jackson  v.  Allen,  3  Stark.  R.  H.    And  see  Lewis  v.  Hartley,  T  C.  &  P.  405. 

Note  457. — The  party  who  has  a  written  instrument  in  his  possession  and  has  been  required 
to  produce  it,  may  always  prevent  his  adversary  from  resorting  to  secondary  evidence,  by  pro- 
ducing it,  when  wanted,  on  the  trial.  Dean  v.  Carnahan,  7  Mart  Lou.  Rep.  (N.  S.)  258.  But, 
after  he  has  availed  himself  of  the  chance  that  his  adversary  would  be  unable  to  produce  sec- 
ondary evidence,  and  finds  that  his  artifice  has  failed  him,  he  cannot  by  bringing  forWd.rd  the 
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When  an  attested  deed  is  proved  to  be  in  tlie  possession  of  the  opposite 
party,  and  is  not  produced  by  him  after  notice  to  produce,  the  party 
giving  the  notice  may  give  parol  evidence  of  the  contents,  without  calling 
an  attesting  witness ;  even  though  the  name  of  the  witness  was  mentioned 
in  the  notice.(l) 


instrument,  exclude  the  use  of  such  secondary  eridenoe  as  may  have  been  given,  unless  he  proves 
the  instrument  himself.     Semble,  Jackson  v.  Allen,  3  Stark.  Eep.  74,  cited  in  the  text. 

And  a  party  refusing,  on  notice,  to  produce  a  paper  in  his  possession  or  under  his  control,  and 
thus  obliging  his  adversary  to  resort  to  parol  or  secondary  evidence  of  its  contents,  cannot  be 
allowed  to  contradict  the  secondary  evidence  thus  given,  without  producing  the  paper  itself 
Bogart  V.  Brown,  5  Pick.  18.  Indeed,  it  has  been  held,  that  a  party  refusing  to  produce  a  paper 
in  his  possession,  called  for  under  a  notice  to  produce,  cannot  be  allowed  afterwards  to  retract 
and  put  in  the  paper.  Thus,  in  an  action  of  ejectment,  the  lessors  of  the  plaintiff  on  the  trial 
called  for  a  receipt  in  possession  of  the  defendant,  due  notice  to  produce  having  been  given. 
The  defendant  declined  to  produce  it,  and  was  admonished  by  Alderson,  B.,  that  he  must  produce 
it  at  once,  or  never.  The  plaintiff  then  went  into  parol  evidence  of  the  contents  of  the  receipt 
whereupon  the  defendant's  counsel  put  it  into  the  witness's  hands,  and  proposed  to  ask  him  when 
an  interUneation  appearing  on  it  was  made.  But,  per  Alderson,  B.,  "  I  think  you  cannot  now 
.be  allowed  to  produce  the  receipt,  as  you  before  refused  to  do  so.  Ton  must  produce  a  docu- 
ment when  it  is  called  for,  or  never.  If  a  document  be  called  for,  and  you  produce  it,  it  is  sub- 
ject to  all  objections,  and  you  might  have  them  examined  as  to  the  interlineation ;  but,  if  you 
refuse  to  produce  it,  you  must  take  the  consequence  of  such  refusual.  Doe  d.  Higgs  v.  CockeU, 
6  Carr.  &  Payne,  525. 

(1)  Cook  V.  TansweU,  8  Taunt.  4,50 ;  Poole  v.  Warren,  8  A.  &  E.  588;  Jackson  v.  AUeu,  3 
Stark.  E,.  14. 

Note  458. — "Where  secondary  evidence  of  an  instrument  is  admissible,  the  execution  of  it  must 
in  general  be  proved.  Kimball  v.  MorreU,  4  Greenl.  Bep.  368  ;  Jackson  ex  dem.  Livingston  v- 
Frier,  16  John.  Eep.  196 ;  Dorsey  v.  Dorsey's  Heirs,  3  Harr.  &  John.  Eep.  426 ;  Allen's  Lessee 
V.  Parish,  3  Hamm.  Eep.  101,  108,  121,  122  ;  M'Intyre  v.  Funk's  Heirs,  Litt.  Sel.  Gas.  425,  42'7 
M'Conhay  v.  The  Centre  and  Kishacoquillas  Turnpike  Co.,  1  Pennsyl.  Rep.  428 ;  M'Credy  v. 
Schuylkill  Nav.  Co.,  3  Whart.  Eep.  424.  If  resort  is  had  to  the  handwriting  in  order  to  estab- 
lish the  genuineness  of  a  lost  instrument,  the  witness  must  be  quahfled  to  speak  of  the  hand- 
writing the  same  as  if  the  instrument  was  produced.  Borsey  v.  Dorsey's  Heirs,  3  Harr.  &  John. 
Eep.  426  ;  Norwood  v.  Green,  5  Mart.  Lou.  Eep.  176,  177.  See  the  notes  infra,  as  to  proof  of 
handwriting.  A  lost  power,  under  which  a  deed  had  been  executed,  was  proved  by  the  person 
to  whom  the  power  was  given,  and  who  executed  the  deed.  Jackson  ex  dem.  Livingston  v_ 
Neely,  10  John.  Eep.  374.  Admissions  are  a  very  usual  species  of  evidence  resorted  to  in  estab- 
lishing the  genuineness  of  instruments  where  secondary  proof  is  admissible.  See  Mauri  v.  Hef- 
fernan,  13  John.  Eep.  74 ;  Thomas  v.  Harding,  8  Greenl.  417  ;  Fury  v.  Smith,  1  Hud.  &  Brooke, 
737,  738  ;  Foam  v.  Taylor,  4  Bibb,  365,  366.  Admissions  by  the  adverse  party,  or  those  under 
whom  he  claims  title,  have  been  received  to  prove  as  against  such  party,  the  execution  of  a  lost 
deed  affecting  the  title.  See  Allen's  Lessee  v.  Parish,  3  Hamm.  Eep.  Ill,  113,  122,  123  ;  Eecs 
V.  Lawless,  4  Litt.  Eep.  219.  As  against  a  party  claiming  through  a  deed  executed  under  a 
power  of  attorney  which  is  lost  or  destroyed,  the  declarations  of  the  constituent  of  the  power, 
are  admissible  to  prove  its  execution,  contents,  and  loss.  The  other  party  is  not  obliged  to  call 
the  constituent,  even  though  he  be  within  the  reach  of  process.  Corbin  v.  Jackson  ex  dem. 
Garnsey,  14  Wend.  619.  As  to  the  limitations  under  which  admissions  of  those  through  whom 
a  party  claims,  are  i-eceived,  see  ante,  notes  426  and  137,  in  respect  to  the  admissions  of  one 
tenant  in  common,  co-plaintiff,  &c.,  as  against  another.  An  admission  by  an  obUgor  of  the  fact 
of  execution  of  a  lost  bond,  is  good  evidence  as  against  him,  but,  as  to  others,  it  is  in  general 
mere  hearsay  and  inadmissible.  M'Intyre  v.  Funk's  Heirs,  Litt.  Sel.  Cas.  427.  The  acknowledg- 
ment of  a  deceased  pauper,  of  the  genuineness  of  a  lost  mdenturc  of  apprenticeship,  and  his 
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accompanying  declaration  that  he  was  then  serving  under  it,  were  adjudged  evidence  of  its  exe- 
cution by  him  on  a  question  of  settlement  betvreen  two  towns ;  hut,  not  so  as  to  execution  by 
the  master,  or  the  father  of  the  pauper.    Kingwood  v.  Bethlehem,  1  Green's  Eep.  226,  22'?. 

If  the  lost  bond  or  deed,  however,  was  attested  by  witnesses,  it  seems  they  should  be  called, 
or  an  excuse  rendered  for  their  absence,  before  confessions  or  other  testimony  can  be  received. 
Eees  V.  Lawless,  4  Litt.  Rep.  219  ;  Keeling  v.  BaU,  Peake's  Add.  Gas.  88 ;  G-regory  v.  Baugh,  4 
Eand.  Rep.  636.  See  Livingston  v.  Roger.s,  1  Cain.  Cas.  in  Err.  21 ;  Norwood  v.  Green,  5  Mart. 
Lou.  Rep.  iN.  S.)  175,  116,  Itl;  M'Mahan  v.  M'Grady,  5  Serg.  &  Rawle,  314;  Feam  v.  Taylor, 
4  Bibb's  Rep.  365,  366;  Kingwood  v.  Bethlehem,  1  Green's  Rep.  221,  226.  See  Hewea  v.  "Wis- 
well,  8  GreenL  Rep.  94;  Whittemore  v.  Brooks,  1  Greenl.  Rep.  57  ;  Shrowders  v.  Harper,  1  Har- 
ruigt.  Rep.  444 ;  Hill  v.  HiU,  2  HUl's  Rep.  542,  note  a.  See  the  notes,  infra,  relating  to  sub- 
.scribing  witnesses.  But,  where  a  deed  of  lands  was  lost,  and  the  witness  who  testified  that 
there  were  subscribing  witnesses  to  it,  did  not  know  their  names,  and  it  not  appearing  that  the 
party  had  the  means  of  ascertaining  them  ;  held,  that  he  could  prove  the  deed  by  acknowledg- 
ments of  the  opposite  party.  Jackson  ex  dem.  Hoogland  v.  Vail,  7  "Wend.  Rep.  125.  See 
Hathaway  v.  Spencer,  9  Pick.  Rep.  26.  S.  P.  as  to  a  lost  bond.  Keeling  v.  Ball,  Peake's  Add. 
Cas.  88.  Also,  as  to  a  lost  indenture  of  apprenticeship.  Kingwood  v.  Bethlehem,  1  Green's 
Rep.  226,  227.     But,  see  on  this  subject,  Whittemore  v.  Brooks,  1  Greenl.  Rep.  57,  60,  61. 

Where  no  direct  testimony  on  the  point  of  execution,  or  former  existence  of  an  instrument 
appears  to  be  attainable,  the  fact  may  be  proved  by  circumstances.  On  this  subject,  see  Jack- 
son ex  dem.  Gillespy  v.  Woolsey,  11  John.  Rep.  446 ;  Allen's  Lessee  v.  Parish,  3  Hamm.  Rep- 
107,  et  seq. ;  M'Intyre  v.  Funk's  Heirs,  Litt.  Sel.  Cas.  425 ;  Fury  v.  Smith,  1  Hud.  &  Brooke  Rep. 
736,  737,  738,  d  seq. ;  Sicard's  Lessee  v.  Davis,  6  Peters'  Rep.  124, 137, 138  ;  M'Laurin  v.  Talbot, 
2  HUl's  Rep.  526. 

See  S.  P.,  Riggs  v.  Tayloe,  9  Wheat.  486,  where  the  general  doctrine  was  stated  in  almost  the 
.exact  language  of  our  .author.    Also,  per  Macay,  J.,  1  Hayw.  Rep.  71. 

The  text  seems  to  countenance  the  idea  that  there  are  different  degrees  of  secondary  evidencei 
and  that  parol  evidence  is  not  even  admissible  where  it  turns  out  that  there  is  a  copy  which 
might  be  sworn  to.  *  *  This  observation  applied  to  the  text  of  the  seventh  edition,  which  has 
jsince  been  very  much  modified.  See  the  text.  Vol.  II,  p.  568,  et  seq.  *  *  Several  dicta  in  the 
American  books  favor  this  notion  still  more  directly.  Thus,  where  the  question  was  whether  on 
an  indictment  for  forging  an  instrument,  its  contents  could  be  proved  by  parol.  Story,  J.,  in  sum- 
ming up  to  the  jury,  after  adverting  to  the  rule  requiring  the  best  evidence,  said:  "  The  law  will 
never  suffer  secondary  evidence  to  be  admitted,  when  there  is  better  behind,  and  within  the 
power  of  the  party.  If,  therefore,  an  instrument  is  to  be  proved,  the  original,  if  in  the  possession 
or  control  of  the  party,  is  to  be  produced ;  if  the  original  be  lost  or  destroyed,  &c.,  an  examined 
copy,  if  any  siich  exists  cmd  can  ie  found,  is  the  next  best  evidence,  and  must  be  prod/uced.  If  no 
such  copy  exists,  then  the  contents  may  be  proved  by  parol  evidence."  United  States  v.  Britton, 
2  Mason's  Rep.  464,  468.  See  also,  Kello  v.  Maget,  1  Dev.  &  Batt.  414.  But  in  order  to  shut 
out  parol  testimony,  after  due  proof  that  the  original  is  unattainable,  the  existence  of  a  higher 
degree  of  available  secondary  evidence  must  appear.  Accordingly,  in  Renner  v.  The  Bank  of 
Columbia  (9  Wheat.  582,  597),  where  the  question  was  as  to  the  competency  of  parol  evidence 
■of  a  lost  note,  the  defendant  having  objected  in  the  court  below  that  a  notarial  copy  was  the 
next  best  evidence  after  the  original,  the  court  said :  "  Proof  of  the  contents  of  a  lost  paper 
ought  to  be  the  best  the  party  has  in  his  power  to  produce,  and,  at  aU  events,  such  as  to  leave 
no  reasonable  doubt  as  to  the  substantial  parts  of  the  paper.  But  to  have  required  a  notarial 
.  copy,  would  have  been  demanding  that,  of  the  existence  of  which  there  was  no  evidence,  and 
which  the  law  will  not  presume  was  in  the  power  of  the  party ;  it  not  being  necessary  that  a 
promissory  note  should  be  protested."  See  Den  v.  M'Allister,  2  Halst.  Rep.  55.  Some  cases  re- 
cognizing different  degrees  of  secondary  evidence  as  to  matters  of  record,  will  be  found  ante,  note 
376.     See  especially  Hilts  v.  Colvin,  there  cited  from  14  John.  Rep.  182. 

An  apprehension  of  the  frauds  which  might  be  practiced  by  allowing  parol  evidence  to  supply 
the  place  of  lost  writings,  has  undeniably  operated  to  urge  the  demand  for  the  best  evidence  to 
a  very  rigorous  extent.  Thus,  in  Pennsylvania,  where  the  plaintiff's  title  was  founded  on  a  deed 
from  M.  which  was  lost,  the  court  denied  his  right  to  resort  to  parol  proof  of  the  deed ;  inasmuch 
as  he  could  have  applied  to  M.  for  a  deed  of  confirmation ;  or,  if  he  refused,  or  could  not  be 
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found,  the  plaintiff,  tinder  the  act  of  assembly,  might  have  taken  measures  for  a  restoration  of  the 
evidence  of  his  title.  For  these  reasons,  they  said,  they  could  not  adjudge  the  testimony  offered, 
the  best.  Hamilton's  Lessee  v.  Tan  Svvearingen,  Addis.  Rep.  48.  In  another  case,  and  with 
more  show  of  propriety,  the  court  refused  to  receive  parol  evidence  of  the  contenls  of  n  deposi- 
tion of  a  deceased  witness,  because  the  party  knew  of  the  loss  of  the  deposition  while  the  wit- 
ness lived  near  him,  and  might  have  supplied  the  loss  without  great  difficulty.  M'Cally  Lessee 
V.  Franklin,  2  Teates'  Rep.  340,  341. 

The  Supreme  Court  of  Indiana  have  allowed  a  defendant  to  prove  a  title  founded  on  a  judg- 
ment, execution,  sheriff 's  deed,  &c.  (all  of  which  were  destroyed  by  fire),  by  parol.  Hamilton's 
Lessee  v.  Tan  Swearingen  was  considered ;  but  the  court  refused  to  act  upon  the  rule  there  laid 
down,  regarding  that  case  as  more  than  counterbalanced  by  the  authority  of  others,  whose  prin- 
ciples conflicted  less  with  reason  and  justice.  Jackson  ex  dem.  Taylor  v.  CuUum,  2  Blackf.  Rep. 
228.  See  also  Den  v.  M'AUister,  2  Halst.  55,  56.  A  power  of  attorney  to  transfer  stock  was 
allowed  to  be  established  by  parol,  the  original  being  lost.  Livingston  v.  Rogers,  1  Gaines  Cas. 
in  Er.  31 ;  S.  C,  2  John.  Cas.  488.  So  as  to  a  lost  power  of  attorney  under  which  a  deed  of 
lands  had  been  executed  (Jackson  ex  dem.  Livingston  v.  Neely,  10  John.  Rep.  374) ;  a  deed  of 
lands  (Jackson  ex  dem.  Gillespy  v.  Woolsey,  11  John.  Rep.  44G;  Den  ex  dem.  Baker  v.  "Webb, 
1  Hayw.  Rep.  43,  71);  and  promissory  notes.  Jones  v.  Fales,  5  Mass.  Rep.  101 ;  Renner  v.  The 
Bank  of  Columbia,  9  Wheat.  582,  597  ;  John  v.  John,  1  Wright's  Rep.  585,  586.  The  contents 
of  an  affidavit  may  be  proved  by  parol,  after  laying  a  foundation  for  secondary  evidence  by  due 
evidence  of  search.  Harper  v.  Cook,  1  Carr.  &  Payne,  139.  So  as  to  papers  generally,  without 
.  reference  to  their  particular  character ;  even  records,  as  we  have  seen,  are  within  the  same  rule, 
and  when  lost,  &o.,  their  contents  may  be  supplied  by  oral  testimony.  See  ante,  note  376;  also 
Hinman  v.  Breese,  13  John.  Rep.  529  ;  Gifford  v.  Gifford,  1  Penning.  Rep.  166,  167  ;  Rogers  t. 
Tan  Hoesen,  12  John.  Rep.  221 ;  Ekins  v.  Hanley,  2  Fox  &  Smith,  1 ;  Hall  v.  Hall,  6Harr.&Gill, 
386,  412  ;  Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen's  Rep.  404;  Thomas  v.  Thomas,  2  Mill.  Lou. 
Rep.  166. 

In  England,  the  rule  has  recently  been  laid  down  in  broad  terms,  that  there  are  no  degrees  q/l 
secondary  evidence.  Therefore,  where  notice  had  been  given  to  the  plaintiff  to  produce  a  let- 
ter of  which  the  defendant  had  kept  a  copy,  it  was  held,  that  the  defendant  might  give  parol 
evidence  of  its  contents,  and  was  not  bound  to  put  in  the  copy.  But  if  there  had  been  a  dupli- 
cate original,  it  might  have  been  otherwise  with  respect  to  that.  Brown  v.  Woodman,  6  Carr. 
&  Payne,  206.     See  further  Liebman  v.  Pooley,  1  Stark,  Rep.  167. 

As  to  the  sufBciency  of  the  parol  proof  to  be  adduced  in  estabhshing  the  contents  of  a  writing, 
but  little  can  be  said.  We  have  seen,  that  where  the  absence  of  the  higher  evidence  is  occa- 
sioned by  the  default  or  misconduct  of  the  party  against  whom  the  secondary  evidence  is  offered, 
the  other  party  is  less  embarrassed  than  in  ordinary  cases,  because  of  the  legal  presumptions 
which  are  indulged  in  his  favor.  Post,  note  459.  Also  the  cases  cited  post,  note  471.  In  gen- 
era], it  has  been  said,  the  witnesses  should  be  able  to  speak  clearly  and  pointedly  to  the  contetts. 
Per  Story,  J.,  in  the  United  States  v.  Britton,  2  Mason's  Rep.  468.  Where  a  written  contract 
under  which  the  plaintiff  seeks  to  recover,  is  sought  to  be  proved  by  parol  testimony,  "  no  vague 
uncertain  recollection  concerning  its  stipulation  ought  to  supply  the  place  of  the  written  instru- 
ment itself.  The  substance  of  the  agreement  ought  to  be  proved  satisfactorily ;  and  if  that  can- 
not be  done,  the  party  is  in  the  condition  of  every  other  suitor  in  court,  who  makes  a  claim 
which  he  cannot  support."  Tayloe  v.  Riggs,  1  Peters'  Rep.  691,  599,  600,  per  Marshall,  C.  J. 
And  the  witness  should  speak  from  a  recollection  of  the  writing,  and  not  give  his  impressions 
drawn  from  conversations,  and  negotiations  between  the  parties  antecedent  to  its  existence.  Id. 
The  proof  of  the  contents  of  a  lost  paper  ought  to  be  such  as  to  leave  no  reasonable  doubt  as  to 
the  substantial  parts  of  the  paper.  Renner  v.  Bank  of  Columbia,  9  Wheat.  Rep.  597.  A  wit- 
ness may  testify  to  the  existence  and  contents  of  a  writing  from  memoranda.  See  post  of  the 
text,  and  note  477.  So,  from  his  invariable  course  of  business,  he  may  be  able  to  swear  that  a 
particular  writing  existed,  though  he  have  no  recollection  of  the  fact ;  b.  g.,  where  the  question 
is  whether  a  sheriff  advertised  lands  before  selling  them  ;  if  he  has  forgotten  the  fact,  but  can 
swear  that  he  believes  they  were  advertised  according  to  law,  because  he  had  never  made  sales 
without  having  done  so,  his  testimony  will  be  received  as  sufficient.  Den  v.  Dowman,  1  Green's 
Eep.  135.    A  witness  called  to  prove  the  contents  of  a  paper  (e.  g.,  a  letter),  by  parol,  will  not 
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In  an  action  for  work  and  labor,  if  the  plaintiff  has  closed  his  case  with- 
out its  appearing  that  there  was  any  written  contract  relating  to  the  sub- 
ject matter  of  the  action,  the  defendant,  though  he  had  given  the  plaintiff 
notice  to  produce  the  document,  will  not  be  entitled  to  a  nonsuit,  upon 
showing  that  there  was  a  contract  in  writing,  but  that  it  was  not 
stamped.(l) 

Objections  waived  by  non-production. 

If  a  party,  after  receiving  notice  to  produce  a  paper  which  is  in  his  pos- 
session, refuse  to  produce  it,  he  places  the  other  party  under  the  difficulty 
of  proving  the  contents  by  some  secondary  proof,  and  withholds  from  the 
court  and  the  jury  the  original  and  most  authentic  evidence.  After  re- 
fusing to  produce  the  paper,  he  cannot  object  that  it  was  not  duly  stamped, 
or  not  duly  attested  ;  whether  it  was  stamped  or  attested,  the  paper  itself 
would  best  show,  and  that  he  withholds.  Nor  can  he,  after  forcing  the 
other  party  to  secondary  proof,  give  in  evidence  the  original,  for  the  pur- 
pose of  contradicting  the  secondary  proof  which  has  been  received  :  by 
withholding  the  original,  he  subjects  the  other  party  to  some  dif&culty, 
but  subjects  himself  also  to  the  inconvenience  of  having  inferior  proof 
brought  forward,  from  which  his  cause  possibly  may  suffer.  However, 
there  seems  to  be  no  reason  why,  in  consequence  of  his  refusal  to  produce, 
he  should  be  precluded  from  using  the  paper  as  evidence  in  chief,  and  as 
part  of  his  own  case,  if  really  it  forms  a  part  of  his  defence  ;  for  he  was  not 
bound  to  lay  open  bis  own  case  at  the  call  of  his  adversary,  nor  to  produce 
the  instrument  to  Lis  own  prejudice :  if  the  rule  were  otherwise,  a  party 
might  use  a  notice  for  the  purpose  of  an  attaclc,  and  thus  might  materially 
prejudice  the  other  party  in  his  defence.  In  the  case  of  Doe  on  the  demise 
of  Thompson  agt.  Hodgson, (2)  the  defendant's  counsel  refused  to  produce 
some  written  receipts  for  rent — which  the  plaintiff's  counsel  had  called  for, 
in  order  to  prove  a  tenancy  under  the  plaintiff— and,  after  refusing,  was 
not  allowed  to  put  tbem  in  as  part  of  his  own  case,  for  the  purpose  of 
showing  that  the  rent  was  paid  to  the  lessor  of  the  plaintiff  and  another 
jointly  ;  and  this  ruling  was  afterwards  confirmed  by  the  Court  of  Queen's 
Bench.  As  the  object  of  the  defendant's  counsel  in  producing  the  receipts 
was  to  contradict  or  disparage  the  secondary  evidence  produced  by  the 
plaintiff,  it  seems  their  admission  was  justly  disallowed ;  for  he  himself,  by 
withholding  the  originals,  was  the  cause  of  the  defective  evidence, .  which . 
he  afterwards  wished  to  expose. 


be  rejected  because  the  person  who  wrote  the  letter  is  not  produced ;  especially  if,  under  the 
circumstances,  it  is  doubtful  whether  the  one  who  wrote  it  would  have  a  better  recollection  on.  i 
the  subject  than  the  witness,    liebman  v.  Pooley,  1  Stark.  Eep.  IGf. 

(1)  Magnay  v.  Knight,  1  M.  &  G.  944. 

(2)  12  A.  &  E.  135 ;  S.  C,  2  Mo.  &  E.  283. 
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Inferences  from  refusal  to  produce. 

It  has  been  said,  the  only  consequence  of  giving  notice  to  produce  is, 
that  it  entitles  the  party  giving  it,  after  proof  that  the  document  is  in  the 
bands  of  the  party  to  whom  it  is  given,  or  of  his  agent,  to  go  into  second- 
ary evidence  of  its  contents,  and  does  not  authorize  any  legal  inference 
against  the  party  failing  to  produce  it.(l)  But  whatever  rule  of  law  may 
be  laid  down  by  the  courts  on  this  subject,  it  would  not  be  possible  in 
many  cases  to  prevent  a  jury  from  being  influenced  by  such  a  suppression 
of  evidence ;  and  in  some  cases  the  jury  might  very  reasonably  be  influ- 
enced by  it.(2)  If,  for  example,  an  action  be  brought  by  a  tradesman,  and 
the  right  of  action  were  to  depend  upon  the  fact,  whether  credit  had  been 
given  to  one  person  or  to  another,  the  circumstance  of  the  plaintiff  with- 
holding his  books,  in  such  a  case,  might  warrant  the  inference  that  he  had 
not  given  credit  to  the  person  against  whom  the  action  is  brought.(3) 


(1)  By  Gibbs,  J.,  in  Cooper  v.  G-ibbons,  3  Camp.  363.  See  also,  by  Lord  EUenborough,  C.  J., 
Laweon  v.  Sherwood,  1  Stark.  E.  315. 

(2)  See  by  Lord  Lyndhurst,  C.  B.,  in  Bate  v.  Kinsey,  1  C,  M.  &  E.  41 ;  by  Lord  Mansfield,  C. 
J.,  in  Eoe  v.  Harvey,  4  Burr.  2484. 

(3)  Note  459. — See  per  Thompson,  J.,  in  Lawrence  v.  Tan  Home,  1  Cain.  Eep.  286,  281 ;  per 
Huston,  J.,  in  Wishart  v.  Downey,  15  Ser.  &  Eawle,  11,  19. 

The  refusal  of  a  party  to  produce  his  books  and  papers,  is  not  to  be  regarded  as  prima  fade 
evidence  that,  if  produced,  they  would  prove  what  the  party  calling  for  them  alleges  they  con- 
tain. The  rule  is  this :  the  latter,  in  such  case,  may  give  secondary  proof  of  the  contents,  if 
the  papers  are  shown  or  admitted  to  be  in  the  possession  of  his  adversary ;  and  if  the  secondary 
evidence  is  imperfect,  vague  and  uncertain,  as  to  dates,  sums,  boundaries,  &c.,  every  intendment 
and  presumption  shall  be  against  the  party  who  might  remove  all  doubt  by  producing  the  higher 
evidence.  Per  Sutherland,  J.,  delivering  the  opinion  of  the  court  in  Life  &  Eire  Ins.  Co.  v.  The 
Mechanic  Fire  Ins.  Co.,  1  Wend.  31,  33,  34.  See  Cooper  v.  Gibbons,  3  Camp.  363,  where  the 
defendant  insisted  that  the  refusal  of  the  plaintiffs  to  produce  their  books,  authorized  the  jury  to 
infer  that  certain  goods,  the  price  of  which  was  sued  for,  had  been  charged  by  the  plaintiffs 
to  R.  alone,  and  not  to  E.  and  the  defendant  jointly.  But  Gibbs,  J.,  held  otherwise,  saying,  that 
the  non-production  of  the  books  merely  entitled  the  defendant  to  give  inferior  evidence  of  their 
.contents.     See  also,  Roscoe's  Cr.  Ev.  11. 

But  where  inferior  evidence  is  given,  all  inferences  from  it  shall  be  taken  most  strongly  against 
the  party  refusing  to  produce.  See  per  Shaw,  C.  J.,  in  Thayer  v.  Middlesex  Mutual  Fire  Ins. 
Co.,  10  Pick.  329.  Every  fair  presumption  that  can  arise  is  to  be  made  against  such  party,  as  to 
those  parts  of  the  contents  which  do  not  appear  from  the  secondary  evidence.  Per  Euffin,  C.  J.,  in 
Symington  v.  M'Lin,  1  Dev.  &  Batt.  291,  298.  This  was  said,  where  no  requisition  to  produce  had 
been  made,  but  parol  evidence  of  a  note  was  given  without  objection.  The  question  was, 
whether  the  plaintiff,  a  factor,  had  taken  the  note  of  a  third  person  in  payment  for  the  defend- 
ant's goods  (intrusted  to  the  former  to  sell  for  the  purpose  of  paying  a  debt  due  him  by  the  latter 
out  of  the  proceeds),  so  as  to  discharge  the  purchaser,  and  render  himself  responsible.  The  court 
inclined  to  think  that,  if  the  note  taken  were  payable  to  the  plaintiff,  it  would  render  him  charge- 
able, under  the  circumstances;  and  he  not  producing  it,  and  the  secondary  evidence  on  this  point 
being  general,  that  the  note  was  given,  without  showing  to  whom  it  was  payable,  they  intended, 
as  it  seems,  that  it  was  drawn  payable  to  the  plaintiff.  Id.  In  Jackson  ex;  dem.  NeUson  v. 
M'Vey  (18  Johns.  Rep.  330),  the  defendant  gave  genei-al  evidence,  by  a  witness,  that  a  deed, 
which  was  in  court  in  possession  of  the  opposing  party  (he  refusing  to  produce  it),  had  been  in 
his,  the  witness's,  possession ;  that  he  had  often  perused  it,  and  ever  supposed  the  premises  in 
^question  to  be  included  in  it.    On  cross-examination,  he  said  he  could  not  recollect  a  single 
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Books  produced  but  not  read. 

If  one  party  calls  for  books  or  writings  in  the  possession  of  tlie  otter 
party,  but,  when  they  are  produced,  declines  using  them,  the  mere  calling 
for  them  will  not  make  them  evidence  for  the  adverse  party.(l)  "It 
may,"  said  Lord  Kenyon,  C.  J.,  "  be  matter  of  observation  to  the  counsel 
on  the  other  side,  that  the  entries  in  the  books  were  in  favor  of  his  client, 
but  cannot  entitle  him  to  offer  the  books  in  evidence  to  the  jury."  It  has 
been  held,  that  if  the  party  who  has  called  for  the  books  inspects  them,  he 
thereby  makes  them  evidence  for  the  other  party,  although  he  has  not 
himself  used  them  in  evidence.(2)    But  the  principle  of  this  rule  is  not 


course  stated  in  it,  and  he  did  not  know,  "bxA  thought  the  premises  were  embraced  in  it.  The 
circuit  judge  disregarded  his  testimony ;  but  the  Supreme  Court,  on  a,  motion  for  a.  new  trial, 
held,  that  the  testimony  should  have  gone  to  the  jury  with  strong  intimations  that  they  ought 
■to  believe  that  the  premises  were  included  in  the  deed ;  as,  if  they  were  not,  the  plaintiff,  l^y 
producing  it,  could  show  with  certainty  how  the  fact  was ;  and  that  its  non-production,  the 
deed  being  in  court,  was  very  strong  presumptive  evidence  against  the  plaintiff. 

The  limitations  under  which  this  presumption  is  to  be  indulged,  were  very  accurately  specified 
by  Sutherland,  J.,  delivering  the  opinion  of  the  court  in  the  case  of  The  Life  and  Kre  Ins.  Co.  v. 
The  Mechanic  Fire  Ins.  Co.,  7  "Wend.  31,  34.  At  the  latter  page,  he  says,  that  before  any  infer- 
ence is  made  against  a  party  on  this  ground,  it  must  be  shown  that  the  writing  produced  is  under 
his  control,  and  some  general  evidence  of  such  parts  of  their  contents  as  are  applicable  to  the 
case,  must  first  be  given.     (ThreadgUl  v.  White,  H  Ired.  591.) 

The  principle  of  the  rule  seems  almost  identical  with  that  which,  in  g-eneral,  presumes  a,gainat 
a  party  destroying  the  best  evidence.  This  was  seen  o»<e,  note  IT  t,  where  we  adverted  to  the  doc- 
trine now  considered.  See  Eoe  v.  Harvey,  4  Burr.  2484.  And  the  rule,  moreover,  as  has  been 
remarked,  is  a  highly  reasonable  and  beneficial  one,  tending  to  the  discovery  of  truth,  and  to  the 
promotion  of  honesty,  fraiikness,  and  fair  dealing,  and  ought  not  to  be  shackled  or  obstructed 
by  strict  constructions  or  technical  niceties.  Per  Shaw,  C.  J.,  in  Thayer  v.  Middlesex  Mutual 
Kre  Ins.  Co.,  10  Pick.  329.  Further,  as  to  the  apphoation  of  the  doctrine  to  books  of  acoeu»t, 
see  orate,  note  108. 

(1)  Sayer  v.  Kitchen,  1  Esp.  210. 

(2)  Wharam  v.  Eoutledge,  5  Esp.  235 ;  Calvert  v.  Flower,  7  C.  &  P.  386. 

Note  460. — The  English  judges  have  very  uniformly  held,  that  if  a  party  calls  for  a  papesr 
under  a  notice  to  produce,  and  inspects  it,  he  cannot  object  to  its  being  read  and  treated  as  his 
own  evidence,  if  it  is  at  all  pertinent  to  the  issue.  See  per  Park,  J.,  in  Wilson  v.  Bowie,  1  Garx. 
&  Payne,  8  ;  and  note  a  to  the  same  case.  In  a  very  recent  case  the  rule  seems  to  be  laid  down 
thus — that  if  during  the  cross-examination  of  a  witness,  the  counsel  examining  calls  for  a  docu- 
ment under  a  notice  to  produce,  and  on  its  being  produced,  examines  it,  so  as  to  %ecome  acqvAmMd 
with  its  contents,  he  will  be  bound  to  put  it  in  as  evidence  on  his  side.  Calvert  v.  Flower,  t  Qaiy. 
&  Payne,  386. 

We  find  but  few  American  cases  on  this  subject.  In  Jordan  v.  WUkins  (2  Wash.  C.  C.  iBep. 
482,  484,  note),  the  defendant  produced  certain  papers  under  a  notice  from  the  other  side,  a*id 
prayed  the  opinion  of  the  court  whether  he  was  obhged  to  show  them  to  the  adversary,  until  the 
latter  declared  his  intention  of  using  them.  And  held  that  he  was  not ;  that  the  plaintiff  had  no 
light  to  see  the  contents  but  on  this  condition.  Whether  such  is  the  law  in  Pennsylvania,  gver.e. 
Farmers  and  Mechanics'  Bank,  6  Ser.  &  Rawle,  293.  Semite,  that  merely  calUng  for  and  in- 
specting the  papers  produced  under  a  notice,  wiU  not  render  them  evidence.  Withers  v.  GH- 
lespy,  1  Serg.  &  Eawle,  14.  At  all  events,  papers  called  for,  not  under  a  notice,  but  as  an  a^ct 
of  courtesy,  are  not  within  the  rule ;  and  the  party  invoking  them  under  such  circumstances, 
neither  lays  himself  under  an  obligation  to  [use  them  as  evidence  nor  does  he  make  them  evi- 
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clear ;  and  it  seems  questionable,  whether  the  rule  does  not  go  much 
too  for. 

Time  of  caUing  for  the  production. 

The  regular  time  of  calling  for  the  production  of  papers  and  books  is 
not  until  the  party  who  requires  tliem  has  entered  upon  his  case  ;  till  that 
period  arrives,  the  other  party  may  refuse  to  produce  them,  and  there  can 
be  no  cross-examination  as  to  their  contents,  although  the  notice  to  pro- 
duce them  is  admitted. (1)  "  The  evidence,"  said  Lord  Ellenborough, 
C.  J.,(2)  "  cannot  in  strictness  be  anticipated,  although  it  may  be  rigorous 
to  insist  upon  the  rule,  and  a  close  adherence  to  it  may  be  productive  of 
inconvenience." 


dence  for  the  opposite  side.  Id.  And  the  mere  notice  to  produce  papers,  never  makes  them 
evidence  for  the  adverse  party ;  if  the  party  giving  notice  chooses  afterwards  to  waive  reading 
the  paper  in  evidence,  he  is  at  liberty  to  do  so.  Blight  v.  Ashley,  1  Peters'  C.  C.  Bep.  15,  22 ; 
"Willings  V.  Oonsequa,  Id.  302,  311.  Nor  can  the  paper  be  used  for  the  adverse  party,  even 
though  called  for  and  produced  under  notice,  unless  pertinent  and  competent  in  itself.  Hylton's 
Lessee  v.  Brown,  1  Wash.  C.  0.  Rep.  343. 

The  English  rule,  that  a  party  calling  for  a  paper  under  a  notice  to  produce,  and  inspecting  it, 
thereby  obhges  himself  to  consent  that  it  shall  be  evidence,  was  at  one  period  supposed  to  be  the 
law  of  New'  York.  Lawrence  v.  Yan  Home,  1  Cain.  Rep.  216.  But  afterwards,  when  the  point 
was  again  brought  under  consideration,  though  incidentally,  Spencer,  J.,  delivering  the  opinion 
of  the  court,  repudiated  the  doctrine,  and  said,  that  Lawrence  v.  Van  Home  settled  nothing ; 
that  the  then  chief  justice  (Radcliff)  expressed  no  decided  opinion  on  the  question,  and  the  rest 
of  the  court  were  equally  divided.  He  maintained  that  the  notice  to  produce,  and  calling  for  the 
inspection,  ought  to  be  considered  analogous  to  a  bill  for  discovery,  "  where  most  certainly  the 
answer  is  not  evidence  for  the  adverse  party."  Kenny  v.  Olarkson,  1  John.  Rep.  385,  395  ;  per 
Thompson,  J.,  in  Lawrence  v.  Van  Home,  supra.  The  scruples  against  adopting  the  English  rule  ■ 
seem  to  have  arisen  mainly  from  the  notion,  that  unless  the  party  might  inspect  tlie  instrument 
on  its  production,  without  rendering  it  evidence,  he  would  in  many  eases  be  needlessly  driven 
into  chancery  for  a  discovery.  See  per  Thompson,  J.,  in  Lawrence  v.  Van  Home,  supra;  also, 
per  Spienoer,  X,  in  Kenny  v.  Clarkson,  supra.  Regarding  the  point  as  still  an  unsettled  one  in 
this  state,  it  may  be,  that  since  the  Revised  Statutes  and  the  rules  of  our  Supreme  Court,  noticed 
ante  (note  364),  so  materially  enlarging  the  power  of  oompelliug  discovery  at  law,  there  will  be 
less  reluctance  (as  there  is  now  less  reason  for  it)  in  following  the  course  of  the  English  courts. 
See  Graham's  New  York  Prac.  531  (2d  ed.) 

(The  Code  of  Procedure  allows  the  opposite  party  to  be  called  and  examined  as  a  witness,  and 
abolishes  suits  for  a  discovery,  but  does  not  abrogate  the  provisions  of  the  Revised  Statutes.  See 
Voorhies'  Code,  528—534.) 

The  rule  in  Delaware  is,  that  a  party,  caUing  for  papers  from  the  other  side  under  a  notice  to 
produce,  omd  inspecting  them,  makes  them  evidence.  Randel  v.  Chesapeake  aud  Delaware  Canal 
Co.,  1  Harringt.  Rep.  233,  284. 

It  will  be  seen  from  the  foregoing  cases,  that  the  only  appearance  of  conflict  has  been,  as  to 
whether  the  act  oi perusing  or  inspecting  the  paper,  would  lay  the  party  calling  for  it,  pursuant 
to  notice,  under  the  obligation  of  considering  it  evidence.  That  merely  calling  for  tlie  paper  is 
not  enough  to  produce  such  consequence,  seems  agreed.  And  it  is  equally  clear  on  the  other 
hand,  that  if  the  party  calling  for  a  paper  under  a  notice,  actually  uses  it  as  evidence,  he  thereby 
renders  it  evidence  for  his  adversary;  to  what  extent  will  be  seen  hereafter. 

(1)  Graham  v.  Dyster,  2  Stark.  R.  23. 

(2)  In  Sideways  v.  Dyson,  2  Stark  R.  49. 
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Thirdly,  of  cases  where  notice  to  produce  writings  may  be  dispensed 
with. 

This  branch  of  the  subject  may  be  subdivided  as  follows : — 

1.  Where  from  the  nature  of  the  proceedings,  the  opposite  party  has  had 
sufficient  notice. 

2.  Where  the  writing  either  cannot  be  produced,  or  is  not  in  the  pos- 
session of  the  opposite  party. 

1.  Where  from  the  nature  of  the  proceedings,  the  opposite  party  has  had 
sufficient  notice. 

Previoua  notice,  when  dispensed  with,  by  nature  of  proceedings. 

The  principle  of  the  rule  which  requires  that  a  party  shall  have  pre- 
vious notice  to  produce  a  written  instrument  in  his  possession,  before  the 
contents  can  be  proved  as  evidence  in  the  cause,  will  not  apply  to  cases 
where,  from  the  nature  of  the  proceedings,  the  defendant  has  notice,  that 
the  plaintiff  means  to  charge  him  with  the  possession  of  the  instrument. 
It  cannot,  in  such  cases,  be  necessary  to  give  any  other  notice  than  the 
proceeding  itself  supplies.(l)  In  an  action  of  trover,  therefore,  for  a  bond 
or  other  instrument,  the  plaintiff  will  be  allowed  to  give  parol  evidence  of 
the  contents,  to  support  the  general  description  of  the  instrument  in  the 
declaration,  without  having  given  the  defendant  previous  notice  to  pro- 
duce the  original  ;(2)  and  the  rule  will  be  the  same  though  the  defendant 


(1)  See  R.  V.  Mortlock,  f  Q.  B.  459,  465,  infra. 

(2)  How  V.  Hall,  14  East,  214;  Scott  v.  Jones,  4  Taunt.  865  ;  Bucher  v.  Jarrat,  3  B.  &  P.  143 ; 
Wood  V.  Strickland,  2  Mer.  461 ;  Colling  v.  Treweek,  6  B.  &  C.  398.  The  earlier  case  of  Cowan 
V.  Abrahams,  1  Esp.  50,  conira,  is  overruled. 

Note  461. — See  Colling  v.  Treweek,  6  Barn.  &  Cress.  394 

In  general,  where  the  possession  of  a  paper  by  the  defendant  is  one  of  the  grievances  charged 
in  the  plaintiff's  declaration,  it  is  not  necessary  to  give  any  other  notice  to  produce  than  the 
action  itself  implies.  This  is  the  rule  in  actions  of  trover  for  written  instruments.  M'Clean  v. 
Hertogg,  6  Serg.  &  Rawle,  154.  See  also  Wilson  v.  Gale,  4  Wend.  626,  per  Savage,  C.  J. ;  per 
Johnson,  J.,  iu  Pickering  v.  Myers,  2  BaU.  Rep.  113 ;  Hammond  v.  Plank,  Peake'a  Add.  Cas.  90. 
It  has  been  applied  also,  to  the  case  of  a  constable,  sued  for  neglecting  to  return  an  execution ; 
for,  the  action  is  predicated  on  his  wrongful  detention  of  the  paper — his  neglect  to  return  it. 
Wilson  V.  Gale,  4  Wendell,  623.  See  JoUey  v.  Taylor,  1  Camp.  143.  But  where  a  suit  was 
brought  against  an  officer,  for  money  collected  on  an  execution,  and  the  declaration  was  general, 
for  money  had  and  received,  held,  that  the  defendant  was  entitled  to  notice  to  produce  the  exe- 
cution. Gorham  v.  Gale,  1  Cowen's  Rep.  139;  S.  0.,  6  Id.  461,  note  a.  In  an  action  of  tres- 
pass, however,  for  entering  the  plaintiff's  office  and  carrying  away  a  bill  of  lading,  the  same 
being  charged  in  the  declaration ;  held,  that  evidence  of  the  contents  of  the  bill  might  be  given 
without  notice  to  produce  it.  Gilmore  v.  Wale,  1  Anth.  N.  P.  66.  So,  in  other  cases  where, 
from  the  pleadings  in  the  cause,  a  party  is  fairly  apprised  that  his  adversary  rehes  on  an  instru- 
ment in  such  party's  hands.  Thus,  where  a  person  had  given  a  note,  against  which  the  Statute 
of  Limitations  had  run,  and  upon  its  being  presented  for  payment  seized  it,  saying,  "  I  am  glad  I 
have  got  it  iu  my  hands;"  in  an  action  on  the  note  the  plaintiff  was  let  into  secondary  evidence 
without  notice  to  produce  it.  Gray's  Ex'rs  v.  Kernahan,  2  Rep.  Const.  Ct.  So.  Car.  65.  See 
Garlock  v.  Geortner,  1  Wend.  198.  In  an  action  of  covenant,  where  one  of  the  breaches  alleged 
was,  that  the  defendant  had  not  paid  $150  in  obligations ;  and  the  defendant  by  his  plea  took 
issue  on  the  breach;  it  was  held,  that  such  plea  was  a  sufficient  notice  to  produce  notes  delivered 


640  Of  the  Proof  of  Private  Writings.  [CH.  VII. 

himself  should  offer  to  produce  the  documeiit.(l)  The  same  practice  has 
been  held  te  prevail  in  an  action  against  a  carrier  for  the  non-delivery  of 
"written  instruments.(2) 

In  criminal  oases. 

On  a  prosecution  for  stealing  a  promissory  note  or  other  writing,  de- 
scribed in  the  indictment,  parol  evidence  of  the  contents  will  be  received 
■without  any  formal  notice  to  the  prisoner  to  produce  the  origiual ;  even 
though  the  instrument  had  been  seen  only  a  few  days  before  the  trial,  in 
a  state  of  negotiation,  in  the  hands  of  a  third  person,  who  had  been  served 
with  a  subpoena  duces  tecum,  but  who  did  not  appear.(3)  On  an  indict- 
ment for  high  treason,(4)  where  it  was  proved  that  the  prisoner  had  shown 
a  person  the  paper  containing  the  treasonable  matter  laid  in  the  indict- 
ment, and  then  immediately  put  it  into  his  pocket,  that  person  was  per- 
mitted to  give  parol  evidence  of  the  contents  of  the  paper.(5) 


to  the  plaintiff  pursuant  to  the  covenant,  to  authorize  the  defendant,  on  their  non-production,  to 
give  parol  evidence  of  their  contents.  Hardin  v.  Kretsinger,  17  John.  Rep.  293.  So,  where  the 
defendant  in  an  action  on  a  note,  gave  notice  along  with  the  plea  of  the  general  issue  that  he 
would  prove  the  note  usurious,  and  that  the  extra  interest  was  contained  in  a  small  note  which 
was  given  to  the  plaintiff  at  the  same  time  with  the  one  declared  on ;  held,  that  the  defendant 
tnight  give  secondary  evidence  of  the  small  note,  without  giving  the  plaintiff  notice  to  produce  it. 
Hammond  v.  Holbrook,  13  Wend.  505. 

But  it  ia  not  enough  that  the  writing  be  merely  referred  to,  in  the  pleadings  of  the  party 
requiring  the  instrument.  Accordingly,  in  Pennsylvania,  where  the  plaintiff  declared  for  the 
breach  of  an  agreement,  in  not  keeping  fair  and  regular  books — and  it  appeared  on  the  trial  that 
the  defendant  kept  several  books,  viz :  a  ledger,  day-book,  invoice-book,  and  a  book  of  sales,  all 
of  which  except  the  last  were  produced ;  it  was  held,  that  parol  evidence  of  the  contents  of  the 
absent  book  was  not  admissible,  without  notice ;  the  declaration  not  being  sufficient  to  apprise 
the  party  that  it  was  wanted.     Alexander  v.  Coulter,  2  Serg.  &  Rawle,  494. 

On  the  general  principle  of  impUed  notice  by  the  pleadings,  it  seems  that,  in  England,  a  writ- 
ten notice  of  the  dishonor  of  a  bill,  msiy  be  proved  by  inferior  evidence,  without  showing  notice 
its  produce,  where  the  action  is  on  the  very  bill  to  which  the  notice  relates.  See  Kine  v.  Beau- 
mont, 3  Brod.  &  Bing.  440,  in  eonmection  with  2  Stark.  Ev.  530,  531  (6th  Am.  ed.)  The  same 
dootriBe  has  been  recognized  in  Nortlr  Carolina  and  New  Hampshire.  Leavitt  v.  Simms,  3  N.  H. 
Rep.  IS ;  Fairbault  iv.  My,  2  Bev.  Rep.  66,  71,  72.  (And  in  New  Torlc,  Paton  v.  Lent,  4  Duer  R. 
231.)  So,  semble,  in  Pennsylvania.  Smith  v.  Hawthorn,  3  Rawle,  355,  358,  359.  Tliough,  the 
court,  in  Leavitt  v.  ^Simms,  did  not  put  their  decision  upon  this  ground  independently ;  but 
■appear  to  have  gone  also  on  the  general  ground  recognized  in  several  American  cases,  that  notice  to 
produce  a  notice  is  lunnecessary.  In  England,  this  exception  to  the  rule  requiring  notice  to  pro- 
dmoe,  does  not  lextend  beyond  notices  relating  to  bills  which  are  of  the  subject  matter  of  the 
laotion.  Lanauze  v.  Palmer,  1  Mood.  &  Malk.  31,  32.  See  also,  Affalo  v.  Fourdriuier,  Id.  334, 
<S35,  n.  a.;  Vice  v.  Anson,  Id.  9S. 

,(1)  Whitehead  v.  Soott,  1  Mo.  &  K.  2. 

(2.)  JoUey  v.  Taylor,  1  Camnp.  143.     See  also  BnrreU  v.  North,  2  0.  &  K.  680. 

i(3)  E.  v.  Aiekle,  1  Lea.Cr.  0.  330  ;  Butler's  Case,  13  How.  St.  Tr.  1254.  But  see  R.  v.  Fenton, 
wit.  3  C  B.  1760,  mipra,  p.  525. 

,(i)  R.  V.  Layer,  16  How.  St.  Tr.  170.  And  see  Prancia's  Case,  15  Id.  241;  R.  v.  Moors,  6 
'Bast,  421,  'B. 

)(!5)  See  tt.  V.  Haworth,  4  C.  ifc  P.  254i;  Spragge's  Case,  oit.  14  East,  276,  n.,  infra.  See  also 
De  la  Motte's  Case,  1  East  P.  C.  124;  21  How.  St.  Tr.  737. 
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When  notice  not  dispensed  with. 

In  an  action  of  assumpsit  on  a  check,  in  which  the  defendant  pleaded 
that  it  was  given  for  money  won  at  an  unlawful  game,  on  which  the  issue 
was  taken,  it  was  held  that  the  plaintiif  was  not  obliged  to  produce  the 
check  on  the  trial,  when  called  upon  to  produce  it  as  part  of  the  defend- 
ant's evidence,  there  being  no  notice  given  for  that  purpose  by  the  de- 
fendant, and  the  proceedings  on  record  not  dispensing  with  notice.(l)  In 
like  manner,  and  for  the  same  reason,  in  an  action  of  assumpsit  against  the 
acceptor  of  a  bill  of  exchange,  where  the  defendant  does  not  deny  the  ac- 
ceptance of  the  bill,  but  alleges  facts  to  show  that  it  is  void,  the  plainttf 
is  not  obliged  to  produce  the  bill  at  the  trial,  nor  is  the  defendant  entitled 
to  offer  evidence  of  it,  without  having  first  given  notice  to  produce  it.(2) 

It  has  been  ruled  also  that,  upon  an  indictment  for  forging  an  instru- 
ment, notice  must  be  given  to  the  prisoner  to  produce  it,  before  secondary 
evidence  of  its  contents  can  be  given  ;(3)  unless,  indeed,  it  can  be  shown 


Note  462. — The  general  principle  of  the  cases  cited  in  our  next  preceding  note,  apply  no  less 
to  criminal  than  to  civil  cases.  Accordingly  on  an  indictment  for  stealing  a  written  instrument, 
the  prosecutor  need  give  no  notice  to  produce  it,  but  is  let  in,  at  once,  to  give  secondary  evidence. 
The  People  v.  Holbrook,  13  John.  Rep.  90 ;  Commonwealth  v.  Messinger,  1  Binn..  Rep.  213. 
See  also,  AJexander  v.  Coulter,  2  Serg.  &  Rawle,  494;  Pickering  v.  Myers,  2  Bail.  Rep.  113, 
114;  Moore  v.  The  Commonwealth,  2  Leigh,  101. 

It  has  been  held  that,  in  a  prosecution  for  forgery,  no  notice  is  necessary  to  produce  a  paper  in, 
the  hands  of  the  defendant,  though  such  paper  is  not  the  subject  of  the  indictment.  United 
States  V.  Doebler,  1  Bald.  Rep.  519,  522.  Qitere,  however,  unless  the  paper  be  so  connected 
with  the  matter  of  the  prosecution,  as  that  the  defendant  may  be  fairly  said  to  have  been  ap- 
prised that  the  prosecutor  would  resort  to  inferior  evidence,  in  case  the  paper  was  not  produced ; 
for,,  the  object  of  giving  notice  is  to  enable  the  prisoner  to  protect  himself  against  the  falsity  of 
such  evidence.  See  per  Henderson,  C.  J.,  in  State  v.  Kimbrough,  2  Dev.  R.  436 ;  Commonwealth 
V.  Messinger,  1  Binn.  Rep.  213 ;  2  Russ.  on  Crimes,  628  (Philadel.  ed.  of  1836);  per  Southard,  J., 
in  The  State  v.  austin,  2  South.  Rep.  146 ;  The  State  v.  Potts,  4  Halst.  26,  28,  29,  d  seq.  ,•  1 
Chitty's  Or.  Law,  518,  519  (Springf.  ed.  of  1836). 

In  England,  upon  the  trial  of  an  indictment  under  2  Geo.  II,  o.  25,  for  forging  a  deed  of  release, 
held,  that  the  prosecutor  could  not  go  into  secondary  evidence  of  its  contents,  unless  reasonable 
notice  to  produce  it  had  been  given ;  and  a  notice  given  during  the  assizes  was  held  too  late. 
Rex  V.  Haworth,  4  Carr.  &  Payne,  254.     See  Rex  v.  Hunter,  Id.  128;  S.  C,  3  Id.  591. 

Where  notice  would  be  entirely  nugatory ;  as  where  a  prisoner  indicted  for  forgery  has  swal- 
lowed the  instrument ;  clearly  no  notice  to  produce  it  need  be  given.  See  Spragg's  Case,  cited 
by  Lord  EUenborough,  in  HaU  v.  Howd,  14  Bast,  216,  note ;  also,  Commonwealth  v.  Pendleton, 
4  Leigh,  694 ;  The  State  v.  Potts,  4  Halst.  26. 

So,  if  tlie  forged  instrument  be  suppressed  by  the  prisoner,  parol  evidence  may  be  given ;  but 
if  there  be  a  copy  which  can  be  sworn  to,  that  is  said  to  be  the  next  best  evidence,  and  should 
be  produced.  .  United  States  v.  Britton,  2  Mason's  Rep.  464. 

In  a  civil  action,  in  Connecticut,  under  a  statute  of  that  state,  giving  a  right  of  action  to  the 
person  injured  by  a  forged  note,  agaiast  the  forger,  it  was  held,  that  the  note  being  in  the  pos- 
session of  the  defendant,  notice  to  produce  it  was  unnecessary.  Ross  v.  Bruce,  1  Day's  Rep.  100- 
,  (1)  Read  v.  Gamble,  10  A.  &  E.  591.  The  defendant  himself  might  have  proved  the  check,  if 
he  had  used  the  proper  means.     See  by  Lord  Denman,  C.  J.,  3  Q.  B.  958. 

(2)  Goodered  v.  Armour,  3  Q.  B.  956.     See  Lawrence  v.  Clerk,  14  M.  &  W.  250. 

(3)  R.  V.  Haworth,  4  0.  &  P.  354. 
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either  by  the  prisoner's  admission  or  otherwise,  that  he  had  destroyed  it.(l) 
And  upon  an  indictment  for  setting  fire  to  a  dwelling-house,  with  intent 
to  defraud  an  insurance  company,  notice  to  produce  the  policy  is  neces- 
sary.(2)  In  neither  case  does  the  indictment  charge  the  accused  with  the 
possession  of  the  instrument,  or  give  him  such  information  of  its  being 
required  at  the  trial,  as  to  dispense  with  the  necessity  of  notice  to  pro- 
duce it. 

"Where  copy  in  nature  of  original  evidence. 

A  description  or  copy  of  a  writing  may,  for  some  purposes,  be  in  the 
nature  of  original  and  primary  evidence,  not  of  hearsay  or  secondary  evi- 
dence ;  in  which  case  notice  to  produce  will  not  be  necessary.  Thus  it 
has  been  seen, (3)  that  parol  evidence  of  inscriptions  and  devices  on  ban- 


(1)  Id.  And  see  Spragge's  Case,  cit.  by  Lord  Ellenborough,  C.  J.,  14  Bast,  216,  n.,  where  the 
prisoner  had  swallowed  the  note  which  he  was  alleged  to  have  forged. 

(2)  R.  V.  Ellicombe,  5  C.  &  P.  522 ;  S.  C,  1  Mo.  k  K.  260.  See  R.  v.  Humphries,  2  Russ.,  Cr. 
&  M.,  by  Greaves,  745,  as  to  the  necessity  of  notice  to  produce  a  ticket  given  to  the  prisoner  at 
a  weighing  lock,  which  was  required  in  evidence  upon  an  indictment  for  stealing. 

(3)  Ante,  Vol.  I.  ■ 

Note  463. — On  a  trial  for  treason,  a  copy  of  a  circular  letter  inciting  to  insurrection,  was  ruled 
to  be  evidence  against  the  accused,  on  proof  merely  that  it  was  one  of  the  copies  actually  cir- 
culated at  the  time  of  the  insurrection.     United  States  v.  Mitchell,  2  Ball.  Rep.  357. 

A  case  constituting  a  very  striking  exception  to  the  general  rule,  requiring  notice  to  produce, 
came  before  the  Supreme  Court  of  the  United  States.  The  plaintiff  had  signed  an  agreement, 
by  which  he  undertook  to  rent  the  defendant's  farm  of  him,  and  specifying  the  conditions.  It 
was  signed  by  the  plaintiff  only,  and  contained  no  express  stipulation  on  the  side  of  the  defend- 
ant, except  it  was  mentioned  that,  certain  taxes  which  the  plaintiff  was  to  pay,  the  defendant 
would  allow  out  of  the  rent.  The  action,  it  seems,  was  brought  for  the  defendant's  not  leasing 
and  delivering  possession.  On  the  trial,  the  plaintiff  offered  to  read  in  evidence  a  copy  of  the 
agreement,  admitted  to  be  wholly  in  the  handwriting  ef  the  defendant.  And  it  was  held  com- 
petent evidence,  without  showing  any  notice  to  the  defendant  to  produce  the  original.  There 
was  no  dispute  as  to  the  execution  of  the  original ;  indeed,  the  opinion  of  the  court  shows  that 
that  fact  was  admitted ;  and  they  presumed  that  the  copy  offered,  being  in  the  defendant's  hand- 
writing, had  come  to  the  plaintiff's  possession  by  the  defendant's  own  act.  The  court  (Trimble, 
J.,  delivering  the  opinion)  concede  the  general  rule,  that  in  ordinary  cases,  notice  to  produce  is 
necessary;  but,  having  examined  the  numerous  adjudications  on  the  subject,  they  had  found  no 
case  coming  up  to  this,  where  the  copy  offered  was  made  by  the  party  against  whom  it  was 
sought  to  be  used.  By  making  and  delivering  it,  they  said,  the  defendant  consented  that  it  should 
be  considered  as  genuine  and  true ;  and  it  was  not  competent  for  him  to  allege,  against  his  own 
act  and  admission,  that  the  paper  does  not  contain  all  the  verity  and  certauity  of  the  original. 
Carroll  v.  Peake,  1  Pet.  Rep.  18,  22. 

So  far,  the  court  viewed  the  paper  offered  as  a  copy  merely.  But,  under  the  circumstances, 
and  to  the  purpose  for  which  it  was  sought  to  be  used,  they  said,  it  might  fairly  be  regarded  as 
an  original.  As  related  to  the  plaintiff's  contract,  it  was  a  copy ;  but  it  was  offered  along  with 
several  letters  of  the  defendant,  as  a  component  part  of  the  evidence  to  show  the  defendant's 
agreement  to  let  the  farm,  and  the  terms  of  that  agreement ;  these  letters  did  not  appear  in  the 
record,  and  the  court  said,  that  if  there  was  a  supposable  case  where  the  paper  could  be  regarded 
as  an  original,  and  therefore  not  objectionable  as  a  copy,  they  were  bound,  in  favor  of  the  de- 
cision in  the  court  below,  to  presume  such  a  case  was  presented.  They  then  put  the  hypothesis 
(which  they  say  is  allowable),  that  the  paper  offered  was  inclosed  in  one  of  the  letters,  which, 
referring  to  it,  wont  on  to  state  the  terms  of  the  agreement  on  the  defendant's  part ;  and  they 
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ners  and  flags  displayed  at  a  meeting,  and  also  a  copy  of  resolutions 
delivered  by  one  of  the  defendants  to  a  witness,  as  resolutions  intended  to 
be  proposed,  and  which  copy  corresponded  with  the  resolutions  that  the 
witness  afterwards  heard  read  from  a  paper,  were  admissible  without  a 
notice  to  produce. 

Upon  an  indictment  for  administering  unlawful  oaths,  where  a  witness 
swore  to  certain  words  spoken  by  the  prisoner  as  the  form  of  oath,  the 
witness  holding  a  paper  in  his  hand  at  the  same  time  he  uttered  them,  it 
was  held,  that  no  notice  to  produce  the  paper  was  necessary. (1)  In  such 
a  case,  what  a  prisoner  had  said  would  clearly  be  evidence  against  him, 
whether  it  corresponded  with  the  written  paper  or  not. 

"Writing  given  up  to  party,  in  fraud  of  suhpctna. 

Nor  does  the  principle  of  the  rule  apply  to  the  case  where  a  party  to  the 
suit  has  fraudulently  got  possession  of  a  written  instrument' belonging  to 
a  third  person  :  as,  where  a  witness  was  called  on  the  part  of  the  defend- 
ant, to  produce  a  letter  written  to  him  by  the  plaintiff,  and  it  appeared 
that,  after  the  commencement  of  the  action,  he  had  given  it  to  the  plain- 
tiff ;  in  this  case,  though  a  notice  to  produce  had  not  been  given,  parol 
evidence  of  the  contents  was  admitted,  because  the  paper  belonged  to  the 
witness,  and  had  been  secreted  in  fraud  of  the  subpcena.{2) 


held  it  plain,  that  in  such  a  case,  the  inclosed  paper,  although  it  might  be  a  mere  copy  as  it  re- 
spected the  plaintiff's  part  of  the  contract,  would  be  truly  an  original  document  by  adoption  and 
incorporation  with  the  letter,  as  much  as  the  letter  itself.    Carroll  v.  Peake,  supra. 

(1)  E.  V.  Moors,  6  Bast,  419,  n. 

(2)  Leeds  v.  Cook,  4  Esp.  256.     See  also  Doe  d.  Pearson y.  Ries,  7  Bing.  724. 
Note  464. — See  S.  P.,  recognized  in  Pickering  v.  Myers,  2  Bail.  Rep.  113,  114. 

But,  where  a  person  who  had  the  possession  of  a  document  for  the  plaintiff  came  forward  and 
swore  as  a  witness  for  the  defendant,  that  he  had  searched  for,  but  could  not  find  it,  held,  that 
this  did  not  entitle  the  defendant  to  give  secondary  evidence ;  he  should  have  notified  the  plain- 
tiff to  produce  it.     Smallwood  v.  Mitchell,  2  Hayw.  Rep.  145. 

Where  a  party  has  fraudulently  possessed  himself  of  an  instrument  belonging  to  the  opposite 
party,  notice  to  produce  is  unnecessary.  Per  Johnson,  J.,  in  Gray  v.  Kernahan,  2  Rep.  Const 
Ct.  So.  Car.  65.  See  Garlook  v.  G-eortner,  7  Wend.  198.  If  the  grantor  in  a  deed  of  convey- 
ance, which  has  been  delivered  to  tiie  grantee,  surreptitiously  obtain  possession  of  it  before  it  is 
registered,  the  grantee,  or  those  claiming  under  him,  may  give  parol  evidence  of  the  contents,  in 
an  action  against  the  grantor,  or  those  claiming  under  him  by  conveyance  subsequent,  with 
knowledge  of  the  first  conveyance,  without  proving  loss,  or  giving  notice  to  produce  it  to  the 
adverse  pai-ty.    Davis  v.  Spooner,  3  Pick.  Rep.  284. 

In  a  late  English  case,  on  affidavit  showing  that  a  lease  had  been  stolen  from  the  plaintiff  by  a 
servant,  at  the  instigation  of  the  defendant,  he  not  denying  the  fact  in  his  affidavit,  the  court 
made  a  rule,  that  an  examined  copy  of  the  enrollment  should  be  given  in  evidence  on  the  trial. 
Doe  ex  dem  Pearson  v.  Rice,  7  Bing.  724. 

And  where  the  plaintiff,  having  deUvered  to  N.,  as  A.'s  attorney,  a  bill,  in  which  he  made 
C.  his  debtor,  afterwards  obtained  it  surreptitiously  from  N.,  and  then  sought  to  make  N".  Uable 
for  tlie  same  account  charged  in  the  bill  against  C. ;  the  court  stayed  the  proceedings  till  the 
plaintiff  delivered  a  copy  of  the  bill,  and  ordered  that  the  copy  should  be  evidence.  Edington 
V.  Nixon,  2  Bing.  N.  C."S24.  The  contents  of  papers  which  have  been  secreted,  in  order  to  pre- 
vent their  being  used  as  evidence,  may  be  proved  without  notice  to  produce.    Where,  upon  the 


514  Of  the  Proof  of  Private  Writings.  [CH.  Vll. 

Duplicate  original  or  counterpart. 

Notice  to  produce  is  not  required,  where  the  paper  offered  in  evidence 
is  a  duplicate  original  ;(1)  for  in  these  instances,  the  evidence  offered  is 
primary  evidence.  Where  aa  instrument  is  executed  in  counterparts,  that 
is,  where  each  party  executes  one  part  only  of  the  instrument,  (2)  as  is  fre- 
quently done  in  the  case  of  leases,  each  part  is  primary  evidence  against 
the  party  who  has  executed  it,  or  those  in  privity  with  him  ;  and  the 
counterpart,  therefore,  may  be  given  in  evidence  against  the  party  who 
has  executed  it,  without  notice  to  produce  the  other  part,  (3)  which  would 
be,  as  against  him,  but  secondary  evidence.(4) 

Notice  not  required  to  produce  notice. 

Nor  is  a  notice  to  produce  required  where  the  instrument  to  be  proved 
is  itself  a  notice — as  a  notice  of  action,  a  notice  to  quit,(5)  or  a  notice  of 
the  dishonor  of  a  bill  of  exchange,(6)  where  the  action  is  brought  upon 
the  bill.(7)     Where  an  attorney's  bill  duly  signed  has  been  delivered  to 


trial  of  an  indictment  for  passing  a  forged  instrument,  it  appeared  that  the  same  had  been  secreted 
to  protect  the  offender,  though  without  his  privity,  a  copy  taken  by  the  person  whose  name  was 
charged  to  be  forged,  was  held  admissible.  Commonwealth  v.  Snell,  3  Mass.  E.  82.  See  S.  P., 
United  States  v.  Doebler,  1  Bald.  Eep.  519,  522. 

So,  it  is  said,  notice  to  produce  is  unnecessary,  when  the  paper  is  in  the  hands  of  an  accom- 
plices (Id. ;  See  United  States  v.  Reyburn,  6  Peters'  Eep.  352,  366,  367),  or  where  the  party  ob- 
tained possession  of  the  instrument  by  fraud.     6  Foster  {S.  H.)  325. 

Where,  in  the  case  of  a  vessel  seized  as  prize  of  war,  there  appeared  strong  reasons  for  sup- 
posing that  the  papers  on  board  at  the  time  of  the  capture  had  been  subtracted  fraudulently  by 
the  master  or  some  other  person  connected  with  the  voyage,  the  libelants  were  allowed  to  give 
copies  in  evidence.     The  Julia,  8  Cranoh,  181,  192. 

(1)  By  Bayley,  J.,  in  Colling  v.  Treweek,  6  B.  &  C.  398 ;  by  Lord  EUenborough,  C.  J.,  in  Phil- 
ipson  V.  Chace,  2  Camp.  110  ;  by  Park,  J.,  in  Brown  v.  "Woodman,  6  C.  &  P.  206. 

(2)  See  as  to  counterparts,  2  M.  &  G.  518,  n.  6. 

(3)  Burleigh  v.  Stibba,  5  T.  R.  465 ;  Roe  d.  West  v.  Davis,  1  Bast,  363 ;  Carlisle  (Mayor)  v. 
Blamire,  8  Id.  487  ;  Pearce  v.  Morrice,  3  B.  &  Ad.  396;  Paul  v.  Meek,  2  T.  &  J.  116. 

(4)  See  Munn  v.  Godbold,  3  Bing.  292. 

Note  465. — A  counterpart,  which  is  not  a  duplicate  original,  having  been  executed  by  one 
party  only,  is  admissible  against  the  party  who  executed  it,  to  prove  the  execution  of  the  other 
part  which  it  recites,  though  no  notice  has  been  given  to  produce  the  original.  But  as  against  a 
third  person,  unless  he  claim  in  privity,  it  is  otherwise.  1  Stark.  Ev.  350,  351  (6th  Am.  ed.)  When 
admissible,  its  operation  as  evidence  cannot  be  defeated  by  the  opposite  party  showing  that  the 
original  was  not  duly  stamped.     Paul  v.  Meek,  2  Younge  &  Jer.  116. 

(5)  Jory  V.  Orchard,  2  B.  &  P.  41 ;  Doe  d.  Fleming  v.  Somerton,  1  Q.  B.  58.  See  also  R.  v. 
Mortlock,  Id.  459. 

(6)  Aokland  v.  Pearoe,  2  Camp.  601 ;  Roberts  v.  Bradshaw,  1  Stark.  R.  28  ;  Kine  v.  Beau- 
mont, 3  B.  &  B.  288 ;  Swain  v.  Lewis,  2  C,  M.  &  R.  261,  overruling  Langdon  v.  Hulls,  5  Esp. 
156,  and  Shaw  v.  Markham,  Pea.  N.  P.  0. 165. 

(7)  By  Abbott,  C.  J.,  in  Lanauze  v.  Palmer,  M.  &  M.  31. 

Note  466. — The  doctrine  of  the  text,  that  notice  to  produce  a  written  notice,  is  unnecessary, 
as  a  preliminary  to  the  introduction  of  secondary  evidence  of  its  contents,  has  been  recognized 
and  acted  upon  in  various  American  cases.  Thus,  a  written  notice  to  quit  may  be  proved  by  a 
copy  made  by  the  person  who  served  the  original,  without  notice  to  the  other  party  to  produce 
the  latter.    Eisenhart  v.  Slaymaker,  14  Serg.  &  Rawle,  153.    So,  as  to  a  notice  of  the  dishonor 
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of  a  bill,  vrhich  may  be  proved  by  a  copy  made  at  the  time  of  the  original,  the  original  having 
been  served  by  delivering  it  to  the  party,  or  transmitting  it  to  him  by  mail.  Johnson  v.  Haight, 
13  John.  Rep.  410;  Smyth  v.  Hawthorn,  3  Eawle,  355;  Eagle  Bank  v.  Chapin,  3  Pick.  180; 
Taylor  v.  Bank  of  Illinois,  1  Monroe,  5T6,  578;  Lindenberger  v.  Beall,  6  Wheat.  104.  Contra^ 
see  Etie  v.  Sparks,  4  Mill.  Lou.  Rep.  463;  (Paton  v.  Lent,  4  Duer  R.  231.)  And  the  parly  may  re- 
sort at  once  to  parol  proof  of  the  contents  of  the  notice,  without  notice  to  produce  it  unless  it  ap- 
pear that  higher  evidence  is  within  his  power.  Ekius  v.  Hanley,  2  Fox  &  Smith,  1,  3,  4 ;  John- 
son V-  Haight,  13  John.  Rep.  470,  471;  Taylor  v.  Bank  of  Illinois,  7  Monroe,  576,  578 ;  Ekgle 
Bank  v.  Chapin,  3  Pick.  180 ;  Ackland  v.  Pearce,  2  Camp.  601 ;  Lindenberger  v.  Beall,  6  Wheat. 
104  ;  Leavitt  v.  Simes,  3  N.  Hamp.  Rep.  14;  Faribault  v.  Ely,  2  Dev.  Rep.  67  ;  Smyth  y.  Haw- 
thorne, 3  Rawle,  355.  Accordingly  also,  a  written  request  or  notice  to  repair  fences  is  provable 
by  parol  evidence  of  its  contents  without  notice  to  produce  it.  Willoughby  v.  Carleton,  2  John. 
Rep.  136.  And  a  written  abandonmeni,  in  an  insurance  ease,  seems  to  stand  on  the  same  prin- 
ciple. Peyton  v.  Hallet,  1  Cain.  Rep.  36t.  And  see,  in  connection  with  this  case,  Johnson  v. 
Haight,  13  John.  Rep.  470,  471 ;  Mumford  v.  Bowne,  Anth.  K  P.  40,  41.  Of  course  it  applies 
to  notice  to  produce  (Tower  v.  Wilson,  3  Cain.  Rep.  174);  so  as  to  the  contents  of  notices  gener- 
ally, served  in  the  progress  of  a  cause.  Per  Savage,  0.  J.,  in  M'Faddou  v.  Kingsbury,  11  Wend. 
669  ;  per  Tooraer,  J.,  in  Faribault  v.  Ely,  2  Dev.  Rep.  68. 

The  principle  of  the  exception  which  allows  secondary  evidence  of  written  notices,  without  re- 
quiring the  opposite  party  to  produce  the  original,  has  been  said  to  extend  to  aU  written  notices. 
"  For,  if  it  were  otherwise,  the  notice  to  produce  the  original  could  be  proved  only  in  the  same 
way  as  the  original  itself;  and  thus  a  fresh  necessity  would  be  constantly  arising  ad  infmiimn; 
60  that  the  party  would,  at  every  step,  be  receding  instead  of  advancing."  Per  Gibson,  J.,  in 
Eisenhart  v.  Slaymaker,  14  Serg.  &  Rawle,  156.  Besides,  the  other  party  having  the  original  in 
his  possession,  may,  by  producing  it,  correct  any  mistake.     Tower  v.  Wilson,  3  Cain.  Rep.  174 

Mr.  Starkie  thinks,  that  the  exception  should  be  limited  in  practice,  as  he  says  it  is  in  principle 
to  notices  to  produce.  He  denies  that  it  extends  to  notices  in  general,  such  as  notices  of  the  dis- 
honor of  a  bill,  notices  to  quit,  &c  The  particular  contents  of  a  notice  to  quit,  he  says,  may  be 
as  essential  to  the  cause  as  those  of  any  other  document,  and  it  may  therefore  be  as  material  to 
require  the  best  evidence ;  its  contents  create  or  vary  the  rights  of  the  parties ;  it  is  part  of  the  res 
gesUz;  and  the  objection  which  excludes  the  necessity  of  notice  to  produce  a  notice,  namely,  tha^ 
an  infinite  series  of  notices  would  thus  be  rendered  necessary,  is  wholly  ina,pplicable,  the  nature 
and  object  of  the  two  documents  being  entirely  different.  2  Stark.  Ev.  530  (6th  Am.  ed.)  In- 
deed, in  England,  it  would  seem  that  the  cases  are  not  easily  reconcilable.  In  Grove  v.  Ware 
(2  Stark.  Rep.  174),  an  action  was  brought  against  the  surety  in  an  indemnity  bond,  conditioned 
to  pay  the  plaintiffs  what  might  become  due  from  the  principal,  on  an  account,  within  six  months 
after  notice.  Lord  EUenborough  held,  that  in  order  to  let  the  plaintiff  into  proof  of  the  notice 
given  to  the  defendant  (which  was  in  writing),  the  plaintiff  must  show  notice  to  produce  it ;  that 
it  was  something  more  than  a  mere  notice ;  it  was  a  statement  of  the  account  between  the  plain- 
tiffs and  the  principal.  So,  his  Lordship  hold  in  another  case,  that  a  notice  of  dishonor  of  a  bill 
could  not  be  proved,  without  showing  notice  to  produce  it,  and  this,  where  the  action  was  on  the 
very  bill,  and  the  proof  offered  was  a  copy  of  the  notice  sent  in  a  letter  by  mail.  He  said  there 
were  other  circumstances  besides  the  general  fact  of  notice,  which  were  necessary  to  give  it  efifeet ; 
such  as  the  date,  the  time  it  was  sent ;  and  that,  to  ascertain  the  date,  tlie  postmark  might  be  ma- 
terial. He  was  therefore  of  opinion,  that  the  contents  could  not  be  proved  without  notice  to  pro- 
duce the  original.  Langdon  v.  HuUs,  5  Esp.  Rep.  156,  157.  The  same  doctrine  was  held  by  Lord 
Kenyon,  as  to  notice  of  dishonor  sent  by  letter.  "  Call  it  a  notice,"  he  said,  "  or  by  any  other  name  ■ 
it  is  still  a  letter,  and  must  be  proved  as  any  other  written  paper."  Shaw  v.  Markham,  Peake's  Rep. 
165.  But,  a  few  years  after,  where  a  demand  in  trover  was  made  in  writing.  Lord  Kenyon  held  it 
could  be  proved  by  a  copy,  without  notice  to  produce ;  and  he  compared  it  to  a  notice  to  quit, 
Ac,  which  he  said  was  provable  by  a  duplicate  in  the  same  way.  Hammond  v.  Plank,  Peake's 
Add.  Cas.  90.  So,  where  a  written  notice  of  dishonor  had  been  served,  by  leaving  it  at  the  de- 
fendant's house,  Le  Blanc,  J.,  ruled,  that  secondary  evidence  might  be  given,  without  notice  to 
produce,  and  he  also  likened  it  to  a  notice  to  quit.  Ackland  v.  Pearce,  2  Camp.  599,  601.  And 
Lord  EUenborough,  in  1815,  was  of  opinion  that,  a  letier  acquainting  the  party  with  the  dishonor 
of  a  bUl,  was  in  the  nature  of  a  notice,  and  that  it  was  unnecessary  to  prove  notice  to  produce 
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such  a  letter.  Eoberts  v.  Bradshaw,  1  Stark.  Eep.  28,  29:  In  a  case  before  the  Common  Pleas, 
aa  late  as  1822,  the  foregoing  decisions  seem  to  have  been  all  reviewed;  There,  a  copy  of  a  let- 
ter acquainting  the  defendant  with  the  dishonor  of  a  bill,  taken  at  the  time  the  original  was  writ- 
ten, was  offered.  The  judges,  after  argument,  adjourned  to  inquire  what  the  practice  in  the 
King's  Bench  had  been,  and  subsequently  declared  the  result  as  follows :  "  That  the  copy  of  an 
original  letter,  giving  notice  of  the  dishonor  of  a  biU,  is  admissible,  without  notice  to  produce  the 
original."  Zine  v.  Beaumont,  3  Brod.  &  Bing.  440 ;  S.  C,  cited  in  the  text.  See  also,  Elkins  v. 
Hanly,  2  Pox  &  Smith,  1.  This  case,  it  is  said,  was  probably  decided  on  the  ground  that  the  ac- 
tion was  on  the  very  bill  to  which  the  notice  related.  2  Starkie'a  Ev.  530j  631  (6th  Am.  ed.). 
And,  in  a  stiU  later  case,  it  was  held  that  an  examined  copy  of  a  letter,  giving  notice  of  the  dis- 
honor of  a  biU  (not  the  subject  of  the  action),  was  inadmissible,  without  notice  to  produce  the 
original.  By  Abbott,  C.  J.,  in  Lanauze  v.  Palmer,  1  Mood.  &  Malk.  31.  See  ante,  note  461.  It 
seefms  that  the  court,  in  Kine  v.  Beaumont  (supra),  were  influenced  very  much  also,  by  the  con- 
sideration, that  the  copy  was  made  at  the  time  of  the  original,  and  was  therefore  like  a  duplicate 
original.  Dallas,  0.  J.,  and  Borrough  and  Richardson,  J's,  intimated  this  quite  explicitly  on  the 
argument,  and  on  the  adjourned  day  the  chief  justice,  in  declaring  the  result  of  their  conference 
with  the  other  judges,  said  they  saw  no  reason  for  changing  the  opinion  in  part  expressed  when 
the  case  was  last  before  the  court.  See  Coiling  v.  Treweek,  6  Barn.  &  Cress.  209  ;  also,  Bkins  v. 
Hanly,  2  Pox  &  Smith,  1  ;  Hammond  v.  Plank,  Peake's  Add.  Cas.  90,  u.  u,. 

The  American  cases  in  respect  to  written  notices  of  dishonor,  present,  as  we  have  seen  (supra), 
a  more  symmetrical  appearance.  But,  iri  admitting  secondary  evidence  without  notice  to  pro- 
duce, they  go  upon  various  grounds ;  thus,  that  notice  to  produce  a  mere  notice,  is  never  neces- 
sary (see  Johnson  v.  Haight,  13  John.  Eep.  410 ;  Leavitt  v.  Simes,  3  N.  Hamp.  Eep.  14,  15) ; 
that  notice  of  dishonor  relates  only  to  a  few  simple  facts,  which  it  has  been  usual  to  prove  by 
parol,  without  requiring  notice  to  produce  (Eagle  Bank  v.  Chapin,  3  Pick.  Rep.  180);  that  a  copy 
of  a  notice,  made  at  the  time,  is  like  a  duplicate  original  (Johnson  v.  Haight,  svpra ;  Faribault  v. 
Ely,  2  Dev.  Eep.  66) ;  that  the  nature  of  the  action  is  a  sufficient  notice  to  produce,  as  ihe  de- 
fendant must  be  aware  that  without  proof  of  the  notice,  the  action  could  not  be  sustained ;  and 
that,  if  there  was  any  defect  in  the  notice,  it  would  be  material  for  him  to  produce  it  (Leavitt  v. 
Simes,  3  N.  Hamp.  Rep.  15;  Paribault  v.  Ely,  2  Dev.  Rep.  66,  11,  12;  Smyth  v.  Hawthorn,  3 
Eawle,  355) ;  this  latter  ground  agrees  with  some  of  the  more  recent  English  cases,  noticed 
above,  and  ante,  note  461,  and  would  confine  the  principle  to  instances  where  the  action  was 
founded  upon  the  bill  or  note  to  which  the  notice  pertains. 

It  is  somewhat  difacult,  therefore,  to  extract  from  either  the  American  or  English  cases,  any 
general  proposition  which  shall  answer  aa  a  test,  by  which  to  determine  what  class  of  notices  falls 
within  the  exception  under  consideration,  and  what  are  reserved  for  the  operation  of  the  general 
rule.  The  subject  seems,  indeed,  not  to  have  been  much  discussed  upon  principle,  but  one 
case  has  been  followed  as  a  precedent  for  others,  in  which  new  applications  of  the  doctriae  have 
been  allowed,  until  a  course  of  decision  has  arisen,  especially  in  this  country,  which  certainly 
looks  very  much  like  putting  all  notices  upon  the  same  general  ground  with  mere  notices  to 
produce.  In  New  York,  however,  a  distinction  has  been  attempted.  A  suit  was  brought  for 
the  penalty  incurred  by  commissioners  of  highways,  in  refusing  to  prosecute  an  overseer,  who  had 
neglected  to  remove  obstructions.  On  the  trial  in  the  Common  Pleas,  the  plaintiff  deemed  it  ma- 
terial to  show,  that  the  defendants  had  given  notice  in  writing  to  the  overseer,  requiring  him  to 
perform  his  duty  by  removing  the  obstructions ;  and  the  court  held,  that  parol  evidence  of  the 
notice  was  inadmissible,  unless  its  absence  was  accounted  for.  On  the  cause  coming  before  the 
Supreme  Court,  upon  error  brought,  the  latter  decided  that  no  notice  to  the  ovei-seer  was  neces- 
sary to  be  shown,  and  consequently  the  ruling  of  the  Common  Pleas  as  to  the  mode  of  proving 
it,  was  entirely  unimportant.  But  Savage,  C.  J.,  who  delivered  the  opinion,  said,  that  if  the 
statute  had  required  notice  to  the  overseer,  as  a  condition  to  his  liability,  then  the  decision  of 
the  Common  Pleas  would  have  been  correct.  The  doctrine  he  advanced  was  this:  That  written 
notices,  which  form  part  of  the  foundation  of  the  cause,  cannot  be  proved  by  parol  without  ac- 
counting for  their  absence ;  but  otherwise  as  to  notices  which  relate  only  to  some  collateral  fact. 
For  instance,  in  an  action  against  an  overseer,  for  neglecting  to  procure  scrapers,  Ac.  (in  which 
case  the  statute  does  not  require  him  to  act,  except  after  notice  from  the  commissioners),  second- 
ary evidence  of  the  contents  of  the  notice  would  be  inadmissible,  unless  notice  to  produce  the 
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the  defendant,  a  copy,  though  not  signed,  is  admissible  in  evidence,  with- 
out proof  of  notice  to  produce  the  original,  on  the  ground  that  the  bill  de- 
livered is  considered  as  a  notice.(l) 


original  had  136611  given.  M'Fadden  v.  Kingsbury,  11  Wend.  Rep.  66t,  668,  669.  A  similar 
doctrine  was  recognized  by  Toomer,  J.,  in  Faribault  v.  Ely  (2  Dev.  Rep.  67,  68).  In  that  case 
after  noticing  the  remarks  of  Mr.  Starkle,  the  substance  of  which  are  stated  swpra,  he  says :  "A 
notice  given  during  the  progress  of  the  cause,  to  produce  a  paper  for  the  purpose  of  evidence,  is 
formal  in  its  character,  and  comes  within  the  reason  of  the  exception.  But  a  notice  which  has 
been  given  before  the  commencement  of  the  suit,  which  makes  an  essential  pan  of  the  cause  of 
action,  which  is  a  link  in  the  chain  of  the  plaintiff's  right  to  recover,  is  of  a  different  character, 
and  would  seem  to  require  the  best  evidence  the  nature  of  the  case  would  admit,  and  all  the 
cautions  which  the  rules  of  evidence  prescribe.''    Id.  68. 

These  dicta  (for  they  are  nothing  more)  seem  to  quadrate  exactly,  with  the  views  of  Mr.  Star- 
kle ;  but,  it  is  difficult  to  reconcile  them  with  other  adjudications.  The  observations  of  Toomer, 
J.,  may  be  consistent  with  the  current  of  authority  in  his  own  state;  but,  in  the  very  case,  he 
was  constrained  to  concede,  and  so  the  court  held,  that  a  letter  acquainting  a  party  with  the  dis- 
honor of  a  bill,  was  within  the  exception  dispensing  with  notice  to  produce.  He  places  the  ex- 
ception, however,  upon  the  principle  of  the  cases  ante,  note  461. 

But  with  regard  to  MTadden  v.  Kingsbury,  the  observations  of  the  learned  cliief  justice  seem 
to  us  directly  at  variance  with  other  cases  in  the  same  court.  How  is  it  possible  to  reconcile 
them  with  what  was  directly  and  deliberately  adjudged  in  Willoughby  v.  Carleton  (9  John.  Rep. 
136)  ?  There,  the  action  was  brought  to  recover  for  work  and  labor,  performed  by  the  plaintiff 
in  putting  up  the  defendant's  proportion  of  a  division  fence  between  the  parties,  the  defendant 
having  neglected,  for  one  month  after  notice,  to  put  up  his  part.  According  to  the  statute  under 
which  the  plaintiff  proceeded,  the  defendant  could  not  be  made  liable  unless  he  had  notice,  and 
neglected  for  one  month  thereafter.  1  L.  N.  T.  (K.  &  E.)  332,  333,  §  14.  Notice  had  been 
given  in  writhag ;  and  the  proof  of  it  was  as  essential  as  the  fact  that  the  fence  to  which  it  related 
was  a  partition  fence,  or  tliat  the  plaintiff  had  neglected  to  repair  it.  And  yet  parol  evidence  of 
the  notice  was  held  inadmissible,  though  no  notice  to  produce  it  had  been  giv^n.  So  with 
respect  to  notices  of  abandonment  and  notices  of  dishonor,  which,  we  have  seen,  according  to  the 
New  Tork  oases,  come  within  the  exception  to  the  general  doctrine  which  requires  notice  to 
produce.  But,  M'Padden  v.  Kingsbury  would  interdict  them  entirely ;  nay  more,  it  would  prac- 
tically interdict,  as  it  seems  to  us,  all  notices,  save  notices  to  produce,  and  such  others  as  are 
given  in  the  progress  of  the  cause.  This  may  be  more  in  harmony  with  the  principle  upon  which 
the  exception  was  originally  allowed,  as  Mr.  Starkle  contends,  but  in  New  Tork,  until  prior  de- 
cisions are  either  explained  away  or  overturned,  it  cauuot  be  adopted  without  involving  most 
palpable  incongruity. 

(1)  Colling  V.  Treweek,  6  B.  &  C.  394,  where  the  general  subject  was  much  considered.  As  to 
machine  copies,  see  ante,  Vol.  I. 

Note  467. — Lord  Bllenborough  (in  Phillipsou  v.  Chase,  cited  in  the  text)  admitted  that  a  copy 
of  an  attorney's  bUl,  made  at  the  time  of  the  original  delivered  to  the  party,  was  good  evidence, 
because  the  biU  dehvered  and  the  one  retained  were  duplicate  originals.  Tliis  doctrine  obtains 
as  to  notices  generally.  See  the  cases  in  note  465.  Where,  however,  inferior  evidence  is 
offered,  his  Lordship  held,  that  it  could  not  be  received  except  after  notice  to  produce.  But  it 
seems  that  Anderson  v.  May,  the  other  case  cited  in  the  text,  did  not  proceed  upon  the  ground 
that  the  writings  were  cotemporaneous.  See  per  Bayley,  J.,  in  Colling  v.  Treweek,  5  Barn.  & 
Cress.  394.  And,  in  tliis  case,  a  copy  of  an  attorney's  bUl,  not  signed  by  the  attorney,  was  re- 
ceived without  notice  to  produce  the  one  delivered — it  being  proved  by  a  witness  that  the  one 
delivered  was  signed.  The  court  refused  to  put  their  decision  upon  the  ground  that  the  copy 
produced  was  a  dupUcate  original,  but  went  on  a  principle  broad  enough  to  let  in  secondary 
evidence  without  notice  to  produce,  in  all  cases  of  this  character.  They  say,  in  general  terms, 
that  the  bill  delivered  is,  in  effect,  a  notice  that,  unless  it  is  paid,  an  action  will  be  brought ;  and 
when  the  action  is  brought,  it  is  brought  in  pursuance  of  such  notice.    Bayley,  J.,  who  delivered 
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the  opinion,  ftirther  said,  that  the  case  might  fairly  come  within  that  class,  where  notice  to  pro- 
duce has  been  held  unnecessary,  because,  from  the  nature  of  the  action,  tlie  party  must  know 
that  he  is  charged  with  the  possession  of  the  instrument.  (See,  also.  King  v.  Lowry,  20  Barb. 
(N.  Y.)  532.  Where  a  plan  is  referred  to  in  a  contract  for  building,  it  must  be  produced  in  an 
action  for  the  stipulated  price,  before  evidence  can  be  given  of  performance  according  to  the 
terms  of  the  contract.     Bryant  v.  Stilwell,  24  Penn.  State  R  314.) 

Note  468. — ^In  the  three  next  preceding  notes,  we  have  incidentally  adverted  to  several  case?, 
showing  that  copies  of  notices,  and  of  other  writings  in  the  nature  of  notices,  if  cotemporaneous 
with  the  one  delivered,  have  been  regarded  in  the  light  of  duplicate  originals.  This  was  dis- 
tmctly  conceded  as  applicable  to  an  attorney's  bill,  delivered,  under  the  English  statute,  to  a 
party  before  suit  brought ;  and  yet  the  bill  is  not  required,  it  seems,  to  be  in  the  form  of  a  notice, 
but  is  a  mere  statement  of  the  items  of  the  plaintiff's  account.  The  copy  retained,  in  such  case, 
is  of  equal  authenticity  with  the  original.  See  Phillipson  v.  Chase,  2  Oampb.  110,  per  Lord 
EUenborough. 

But,  is  the  same  doctrine  applicable  to  letters,  merely  as  such,  without  reference  to  the  circum- 
stance of  their  being  a  notice,  either  in  form  or  substance  ?  In  Patton's  Adm'r  v.  Ash  (7  Serg. 
&  Rawle,  116),  an  exception  was  taken  to  tlie  admission  of  a  copy  of  a  letter,  proved  by  the  per- 
son who  wrote  it  to  be  a  true  copy,  in  his  handwriting,  of  one  which  he  directed  to  tlie  defend- 
ant's intestate,  and  put  into  the  post-office.  It  does  not  directly  appear  that  the  letter  sent  and 
the  copy  produced  were  cotemporaneous  writings,  though  such,  perhaps,  is  the  fair  inference 
from  what  is  stated  in  the  report.  The  court  held,  that  the  copy  was  clearly  not  evidence  until 
notice  had  been  given  to  produce  the  original ;  for,  it  is  against  principle  to  admit  a  copy  of  any 
private  paper,  without  accounting  for  the  non-production  of  the  original;  a  copy  being,  from  its 
very  nature,  less  satis'actory  than  the  original.  See  a  very  striking  illustration  of  the  generaj 
principle  excluding  copies  as  inferior  in  point  of  authenticity,  in  Curtis  v.  Patton,  6  Serg.  &  Rawle, 
13.i,  stated  ante,  note  171. 

Note  469. — Service  of  notice  of  the  dishonor  of  bills,  by  depositing  the  same  in  the  post-office 
in  the  form  of  a  letter  directed  to  the  part}',  is  a  very  usual  mode,  and  has  frequently  been  recog- 
nized, under  certain  limitations,  as  legitimate  in  the  courts  of  this  country.  The  cases  in  which  it 
Is  allowable,  the  form  of  the  notice,  togetlier  with  various  other  particulars  relating  to  it,  will 
more  properly  be  considered  in  the  annotations  to  other  portions  of  the  text.  We  shall,  there- 
fore, merely  set  down  here  in  a  general  way,  some  few  among  the  many  decisions  in  which  the 
subject  has  been  considered.  See  Agnew  v.  The  Bank  of  Gettyshurgh,  2  Harr.  &  Gill,  478,  495; 
Gallacher's  Ex'rs  v.  Roberts,  2  Wash.  C.  C.  Rep.  191 ;  Davis  v.  Williams,  1  Peck's  Rep.  191; 
Louisiana  State  Bank  v-.  Rowel,  6  Mart.  Lou.  Rep.  (N.  S.)  506,  508,  509 ;  Clay  v.  Oakley,  5  Id. 
137  ;  Prichard  v.  Scott,  7  Id.  191 ;  The  Bank  of  Columbia  v.  Magruder's  Adm'r,  6  Harr.  &  John. 
172;  Patterson  Bank  v.  Butler,  7  Halst.  Rep.  268;  Barker  v.  Hall,  1  Mart.  &  Yerg.  Rep.  183; 
Nashville  Bank  v.  Bennett,  1  Yerg.  Rep.  166;  Dunlap  v.  Thompson,  5  Id.  67;  Townsley  v. 
Sprmger,  1  Mill.  Lou.  Rep.  122 ;  Yeatraan  v.  Erwin,  5  Id.  268 :  Preston  v.  Dayton,  7  Lou.  Rep 
(Curry)  7  ;  Sewall  v.  Russel,  3  Wend.  276;  Bank  of  Utica  v.  Phillips,  Id.  408  ;  Bank  of  Geneva 
V.  Hewlett,  4  Id.  328  ;  Cuyler  v.  Nellis,  Id.  398  ;  Bank  of  Utica  v.  Davidson,  5  Id.  587 ;  Bank  of 
Rochester  v.  Gould,  9  Id.  279 ;  Bank  of  Alexandria  v.  Swann,  9  Peters'  Rep.  33  ;  Solarte  v. 
Palmer,  1  Bing.  194;  Faribault  v.  Ely,  2  Dev.  Rep.  67  ;  Nichols  v.  Goldsmith,  7  Wend.  160. 
Haggard  v.  Van  Amringe,  4  Binn.  Rep.  295,  n. ;  Brook  v.  Thompson,  1  Bail.  Rep.  322  ;  Smyth 
v.  Hawihorn,  3  Rawle,  356. 

In  Plack  V.  Green  (3  Gill  &  John.  474),  notice  to  two  indorsers,  both  residing  at  the  same 
place,  was  put  in  the  post-office,  under  cover  directed  to  one  of  them ;  and  for  the  purpose  of 
proving  that  it  reached  the  other,  the  plaintiff  offered  to  prove,  by  a  person  who  was  ■-■  member 
of  the  mercantile  house  with  which  the  indorser,  to  whom  the  notice  was  directed,  was  connected 
that  it  was  the  invariable  practice  of  the  house  to  fuiward  such  notices  upon  the  ri'ceipt  of 
them,  and  that  he  had  no  doubt  and  believed,  fl-om  their  course  of  business,  that  tbey  had  for- 
warded the  one  in  question,  but  had  no  recollection  of  the  fact ;  the  same  facts  wore  offered  to 
be  proved  by  the  clerks  of  the  house.     But  the  court  held  the  testimony  inadmissible. 

Where,  however,  a  clerk  tL-stitled  that  it  was  his  invariable  practice  to  carry  the  originiJ  lettera 
(a  copy  being  offered)  to  (he  post-office,  as  soon  as  he  copied  them  ;  that  he  seldom  hunded  them 
back ;  and  that  he  copied  the  one  in  question ;  tlie  ease  was  deemed  to  come  fully  up  to  Lord 
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Exceptions. 

Where,  however,  the  notice  has  been  given  to  one  who  is  not  a  party 
to  the  action,  the  principle  of  this  exception  to  the  rule,  as  to  giving  notice 
to  produce,  does  not  apply.  Thus,  where  the  defendant  and  another  per- 
son had  become  jointly  and  severally  bound  to  the  plaintiff  as  sureties  for 
A.,  with  a  condition  for  the  bond  to  be  void,  if  either  of  the  sureties  should, 
within  one  month  after  notice  of  A.'s  default,  pay  any  balance  that  might 
be  due  to  the  plaintiff,  on  the  trial  of  an  issue  whether  or  not  due  notice 
of  A.'s  default  had  been  given  to  the  defendant  and  to  the  other  surety,  it 
was  held(l)  not  to  be  sufficient  to  produce  a  duplicate  with  proof  that  a 
notice  had  been  sent  by  post,  properly  addressed  to  the  other  surety ;  but 
that  the  plaintiff  was  bound  to  produce  the  original  notice,  or  account  for 
its  absence. 

In  an  earlier  case, (2)  where  the  defendant  as  surety  for  A.,  had  bound 
him.=elf  to  pay  to  the  plaintiff  the  balance  of  an  account  between  the  plain- 
tiff and  A.,  within  six  months  after  notice.  Lord  Eilenborough,  C.  J.,  ruled 
that  it  was  necessary  to  prove  that  the  defendant  had  received  notice  to 
produce  the  notice  of  the  balance,  since  it  was  not  properly  a  mere  notice, 
but  a  statement  of  account  between  the  plaintiff  and  A. 

Nor  does  the  exception  apply  where  the  writing,  though  called  a  notice, 
contains  in  effect  an  intimation  of  the  terms  on  which  the  parties  deal,  as 
the  basis  of  their  contract.  Thus  in  an  action  against  a  carrier,(3)  where 
the  defendant  wished  to  show  that  the  plaintiff  had  received  handbills 
containing  a  notice,  that  all  goods  carried  by  the  defendant  were  subject 
to  a  certain  lien,  it  was  held  that  evidence  of  their  contents  could  not  be 
received  without  a  previous  notice  to  the  plaintiff  to  produce  them. 


EUenborough's  requisition,  in  Hetherington  v.  Kemp,  cited  in  the  text,  and  tlie  proof  of  the  letter 
having  been  sent,  was  accordingly,  held  sufficient.  Thallhimer  v.  Brlnkerhoof,  6  Cowen's  Eep. 
90,  100,  101. 

In  MUler  v.  Hackley  (5  John.  Rep.  375),  a  notary  called  to  prove  notice  of  dishonor  of  a  bfll, 
stated,  that  it  was  usual  for  him,  where  indorsers  or  drawers  lived  at  a  distance,  to  send  n  writ- 
ten notice  by  post  on  the  evening  of  the  same  day  of  protestation,  and,  having  protested  the  bill 
in  question,  he  believed  he  had  sent  such  notice  in  that  way  in  the  present  case:  held,  that  this 
was  sufficient  evidence,  in  the  first  instance,  to  sustain  the  allegation  of  due  notice. 

To  charge  the  defendant,  a  deputy  postmaster  at  Washington,  with  the  receipt  of  a  letter  con- 
taining bank  notes,  the  plaintiff  offered  in  evidence  a  post-bill  (received  at  the  defendant's  office) 
of  letters  mailed  at  the  Philadelphia  post-office,  containing  a  charge  of  postage  corresponding  with 
the  amount  of  postage  on  the  letter  in  question,  the  bill  being  dated  on  the  day  the  letter  was 
left  to  be  mailed.  The  Circuit  Court  instructed  the  jury,  that  they  might  presume  the  letter  came 
to  the  defendant's  hands;  but  refused  to  charge,  that  if  the  post- bill  reached  tne  defendant's 
office,  the  jury  ought  to  presume  that  the  letter  came  with  it.  Held,  by  the  Supreme  Court,  on 
error,  that  if  the  court  below  erred  at  all,  it  was  conceding  too  much  to  the  plaintiff.  "  An  entry 
on  the  post-bill,"  they  said,  "is  by  no  means  conclusive  evidence  of  the  transmission  of  a  letter, 
for,  it  may  still  never  have  been  put  into  the  mail,  or  may  have  been  stolen  in  its  passage." 
Dunlap  V.  Munroe,  7  Cranoh,  242,  270. 

(1)  Robinson  v.  Brown,  3  C.  B.  754. 

(2)  Grove  v.  Ware,  2  Stark.  R<.174. 

(3)  Jones  v.  Tarleton,  9  M.  &  W.  675. 
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Another  exception  may  be  mentioned,  which  has  been  introdnced  by 
statute,(l)  namely,  that  a  merchant  seaman,  who  has  entered  into  an 
agreement  with  his  captain  as  to  wages,  shall  not  in  any  case  be  required 
to  produce  such  agreement,  or  a  certified  copy  (which  is  made  evidence), 
or  to  give  notice  for  the  production  thereof;  but  in  case  the  agreement 
shall  not  be  produced  and  proved,  he  shall  be  at  liberty  to  prove  the  con- 
tents or  purport  thereof,  or  to  establish  his  claim  by  other  evidence  accord- 
ing to  the  nature  of  the  case.(2) 

When  the  writing  is  in  court,  in  possession  of  the  other  party. 

It  seems  now  to  be  the  better  opinion,  that  neither  party  will  be  allowed, 
either  in  an  examination  in  chief  or  in  a  cross-examination,  to  inquire  into 
the  contents  of  a  deed,  merely  because  the  opposite  party  has  the  original 
deed  in  his  possession,  in  court,  at  the  time  of  the  trial,  and  declines  to 
produce  it ;  and  that  the  opposite  party  may  object  to  such  parol  evidence 
of  the  contents,  on  account  of  his  not  having  received  a  previous  notice  to 
produce  the  original.  In  the  case  of  Doe  on  the  demise  of  Haldane  and 
Urry  agt.  Harvey,(3)-the  judges  of  the  Court  of  King's  Bench  appeared 
to  have  diflfered  in  opinion  upon  this  point.  In  that  case,  title  was  de- 
duced to  Haldane  under  a  will ;  but  one  of  the  plaintiff's  witnesses  said, 
on  cross-examination,  that  Haldane  had  conveyed  all  interest  in  the  prem- 
ises to  Urry,  before  the  time  of  the  demise  in  the  declaration,  and  that  the 
deed  was  in  court.  Upon  this  it  was  insisted,  that,  as  the  plaintiff's  wit- 
ness proved  the  title  out  of  Haldane,  and  as  the  deed  of  conveyance  was  in 
the  court,  the  deed  ought  to  be  produced  in  evidence  to  show  a  title  in 
Urry,  the  other  lessor  of  the  plaintiff.  Tiie  counsel  for  the  plaintiff,  on 
the  contrary,  refused  to  produce  the  deed,  insisting  that  the  plaintiff  ought 
to  recover  under  the  one  or  the  other  of  the  lessors ;  for,  if  the  one  had 
parted  with  the  title,  the  other  had  acquired  it.  But  Aston,  J.,  who  tried 
the  cause,  being  of  opinion  that  the  plaintiff  ought  to  give  further  evi- 
dence to  ascertain  the  title,  under  which  he  was  to  recover  the  term,  non- 
suited the  plaintiff;  and  on  a  motion  afterwards  for  setting  aside  this  non- 
Suit,  Lord  Mansfield,  C.  J.,  after  observing  that  in  the  action  of  ejectment  the 
plaintiff  could  not  recover,  except  upon  the  strength  of  his  own  title,  said, 
"  It  was  plain  the  plaintiff  had  no  title  under  Haldane,  who  had  conveyed 
away  all  the  interest  in  the  premises  to  the  other  lessor,  and  that  as  to  his 
claim  of  a  title  under  Urry,  the  plaintiff  had  not  proved  any  title ;  the 
jury  could  not  have  found  for  the  plaintiff  under  the  deed  of  conveyance 
to  Urry,  unless  it  were  produced,  and  probably  there  was  something  in 
the  deed,  which  would  have  shown  that  Urry  had  no  tide."    His  Lordship 


(1)  '7  &  8  Vict.  u.  112,  §  5. 

(2)  See  Bowman  v.  Maazelman,  2  Camp.  315,  decided  upon  the  repealed  statute,  a  Geo.  II,  o. 
36,  §  8. 

(3)  i  Burr.  2484. 
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laid  the  principal  stress  on  the  fact  of  the  plaintiff's  refusing  to  produce 
the  conveyance  from  Haldane,  which  was  admitted  to  be  in  court.  "The 
want  of  notice,"  he  said,  "  was  no  objection  in  this  case,  because  they  had 
the  deed  in  court ;  and  the  refusal  to  produce  it  warranted  the  strongest 
presumption,  that  neither  of  the  lessors  had  any  title."  Aston,  J.,  and 
Willes,  J.,  agreed  in  opinion  with  Lord  Mansfield,  C.  J.  But  Yates,  J., 
differed  from  the  rest  of  the  court.  "  He  founded  himself,"  he  said,  "  upon 
the  rules  of  evidence.  The  fact  of  the  conveyance  coming  out  on  cross- 
examination  could  make  no  difference.  The  plaintiff's  counsel  were  not 
obliged  to  produce  the  deed,  for  no  man  can  be  obliged  to  produce  evi- 
dence against  himself ;  the  only  consequence  of  a  notice  to  produce  would 
have  been  the  admission  of  inferior  evidence."  Upon  this  case  it  may  be 
observed,  that  the  fact  of  Haldane's  having  conveyed  away  all  his  interest 
to  Urry  seems  to  have  been  assumed  as  satisfactorily  proved ;  but  from 
the  opinion  of  Yates,  J.,  which  seems  to  be  the  better  opinion,  it  may  be 
collected,  that  there  was  no  legal  proof  of  any  conveyance  of  title  out  of 
Haldane,  and  that  the  answer  of  the  witness,  upon  which  the  defendant's 
argument  rested,  was  as  inadmissible  in  evidence  on  the  cross-examination, 
as  it  would  have  been  on  an  examination  in  chief.  The  true  objection  to 
such  evidence  is,  that  the  witness  was  speaking  to  the  contents  of  a  deed, 
when  there  had  been  no  notice  given  to  produce  the  original ;  and  it  does 
not  appear  to  be  a  suf&cient  answer  to  say  that  the  deed  is  in  court ;  for, 
if  the  party  had  received  a  regular  notice  to  produce  it,  he  might  have 
come  prepared  with  evidence  to  repel  any  inference  which  the  production 
of  the  deed  might  have  raised  against  him.  It  was  expressly  ruled  by 
Lord  Kenyon,  C.  J.,  in  Doe  on  the  demise  of  Wartney  agt.  Grrey,(l)  that 
although  a  party  has  a  written  instrument  in  court,  parol  evidence  of  its 
contents  cannot  be  given,  if  there  has  been  no  notice  to  produce  it. 

2.  Where  the  writing  cannot  be  produced,  or  is  not  in  the  possession  of 
either  party. 

Where  writings  cannot  be  produced. 

Where  writings  are  not  in  the  possession  of  the  opposite  party,  second- 
ary evidence  is  admissible,  wherever  the  party,  requiring  their  use,  is  not 


(1)  1  stark.  R.  283.  The  Court  of  Exchequer  seems  to  have  inclined  to  the  same  opinion  in 
Bate  V.  Kinsey  (1  C,  M.  &  R.  41),  but  not  to  have  considered  the  rule  as  settled.  See  Cook  v. 
Hearn,  1  Mo.  &■  R.  201 ;  Knight  v.  Waterford  (Marq.),  4  Y.  &  0.  284. 

Note  470. — There  is  greater  reason  for  holding  a  strict  rule  in  the  case  of  deeds  and  convey- 
ances of  land,  than  exists  iu  the  case  of  other  papers ;  and  aocordingly  the  cases  hold  that 
secondary  evidence  of  a  deed  cannot  be  given  without  previous  notice  to  produce  the  original. 
Commonwealth  v.  Emery,  2  Gray  (Mass.),  80 ;  and  Bourne  v.  Boston,  Id.  494.  But  where  a, 
paper  is  in  court,  or  the  opposite  party  offers  to  produce  and  fails  to  find  the  paper  without  ask- 
ing for  further  time,  parol  evidence  of  its  contents  will  be  admitted.  Atwell  v.  Miller,  6  Md.  10  ; 
Dwinnell  v.  Larrabee,  38  Maine,  464.  And  the  existence  of  the  paper,  in  the  hands  of  the  op- 
posite party,  such  as  bills  transmitted  to  the  defendant,  may  be  shown  without  notice,  though 
their  contents  cannot  be  proved.    "Webster  v.  Clark,  10  Foster  (N.  H.),  245. 
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able  to  produce  them.  This  inability  to  produce  writings  maj  arise  from 
Tarious  causes.(l) 

Where  a  writing  is  from  its  nature  not  capable  of  being  transported 
from  place  to  place,  as  in  the  case  of  inscriptions  or  notices  fixed  on  walls, 
tombstones,  boards,  and  the  like,  secondary  evidence  of  the  iDseriptions 
will  be  received. (2)  But  the  principle  of  tbis  exception  only  applies  in 
cases  where  the  writing  is  a  fixture  ;  thus,  it  has  been  heM,(3)  that  parol 
evidence  could  not  be  given  of  the  contents  of  a  portable  notice,  hung  up 
on  a  nail  in  an  ofBce. 

Secondary  evidence  of  writings  is  also  admissible,  where  the  party  can- 
not produce  the  original,  which  is  in  a  foreign  country  and  not  legally  re- 
movable from  its  place  of  deposit.(4) 

So  where  the  non-production  of  an  iustrament  is  privileged  on  groiinds 
of  policy,  secondary  evidence  of  its  contents  may  be  given  ;  as  where  a 
document  is  in  the  hands  of  an  attorney,  who  is  not  allowed  to  produce  it 
from  regard  to  the  privilege  of  his  client  ;(o)  or  where  the  person  sum- 
moned by  a  suhpeena  duces  tecum,  refuses  to  produce  the  document  upon 
the  ground  that  it  is  a  muniment  of  his  title,{6)  or  that  he  has  a  lien  upon 
it.(7)    And  the  same  principle  applies  if  a  person,  though  he  has  not  been 


(1)  Where  a  document  or  paper  is  shown  to  be  in  the  hands  of  a  third  person,  it  cannot  be 
proved  by  parol  until  its  absence  is  accounted  for.  Kidd  v.  Cromwell,  17  Ala.  648 ;  18  Id.  105, 
214.  The  proper  course  in  such  a  case  is  to  subpoena  that  person  to  produce  the  instrument. 
Bealle  v.  Barclay,  10  B.  Mon.  261 ;  Chambers  v.  Hunt,  2  New  Jer.  552;  Slone  v.  Thomas,  12 
Penn.  State  R.  209  ;  Creed  v.  White,  11  Humph.  549 ;  Marshall  v.  Hauey,  9  Gill,  251.  But  the 
contents  of  the  instrument  may  be  proved  by  parol  without  notice,  if  it  be  shown  that  such  third 
person  having  it  in  his  possession  resides  out  of  the  jurisdiction  of  the  court.  Shepard  v.  Gid- 
dings,  22  Conn.  282 ;  Brown  v.  Wood,  19  Mis.  (4  Bennett)  415.  On  the  same  principle,  where 
it  is  shown  that  a  subscribing  witness  resides  in  another  state,  the  instrument  may  be  proved 
without  calling  him  (Teall  v.  Van  Wyck,  10  Barb.  376);  though  the  mere  absence  of  the  sub- 
scribing witness  from  the  state  is  not  sufficient  to  let  in  secondary  evidence.  Harrell  v.  Ward,  2 
Sneed  (Tenn.),  610. 

(2)  See  by  Lord  Ablnger,  C.  B.,  6  M.  &  W.  68;  by  Alderson,  B.,  Id.  63,  72.  Lord  Abinger 
there  mentioned  an  instance  of  a  man  who  had  been  convicted  of  a  libel  written  on  the  wall  of 
a.  building.  See  also  R.  v.  Fursey,  6  C.  &  P.  81,  84;  Doe  d.  Coyle  v.  Cole,  Id.  359,  360;  Bar- 
tholomew V.  Stephens,  8  Id.  728.  As  to  the  admission  of  such  evidence  in  pedigree  cases,  see 
aMe,  Vol.  I. 

(3)  Jones  v.  Tarleton,  9  M.  &  W.  675. 

(4)  Alivon  V.  Purnival,  1  C,  M.  &  R.  277.     See  also  Williams  v.  Munnings,  Ry.  &  M.  18. 

As  to  the  proof  of  judicial  documents  and  public  books  by  examined  copies,  see  supra.  In 
such  instances  an  examined  copy  is  admitted  for  the  sake  of  public  convenience,  on  the  footing 
of  primary  evidence. 

(5)  Mills  V.  Oddy,  6  0.  &  P.  732  ;  Marston  v.  Downes,  1  A.  &  B.  31.  And  see  the  cases  cited, 
anie,  Vol.  I.  In  Doe  d.  Bowdler  v.  Owen  (8  Carr.  &  Payne,  110),  Lord  Abinger,  0.  B.,  dis- 
sented from  the  ruling  in  Mills  v.  Oddy.  And  see  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102,  i»/ro, 
p.  360.  It  seems  doubtful,  whether  if  an  attorney  refuses  to  produce  a  document  on  this  ground 
whether  the  client  ought  not  also  to  be  subpoenaed,  as  he  might  consent  to  the  production.  See 
7  M.  &  W.  122. 

(6)  See  Harris  v.  Hill,  3  Stark.  R.  140;  Pickering  v.  Noyes,  1  B.  &  C.  263. 

(7)  Doe  d.  GUbert  v.  Ross,  7  M.  &  W.  102. 
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subpoenaed,  has  a  document  in  court,  wliich  he  refuses  to  produce,  having 
a  lawful  cause  for  so  doing.(l) 

Secondary  evidence  is  also  admissible  of  writings  which  are  proved  to 
have  been  destroyed,  or  -which  cannot  be  found,  after  due  inquiry. (2) 

What  sufficient  search  for  lost  document. 

With  regard  to  what  shall  be  deemed  to  be  due  inquiry  after  a  docu- 
ment, in  order  to  let  in  secondary  evidence,  cases  must  very  much  depend 
on  their  particular  circumstances,  especially  upon  the  importance  of  the 
instrument,  or  the  usage  or  practice  which  may  exist  respecting  the  cus- 
tody of  such  documents.(3) 

The  question  as  to  the  sufficiency  of  the  search,  being  preliminary  to 
the  admissibility  of  the  secondary  evidence,  is,  as  has  been  seen, (4)  for  the 
decision  of  the  judge  at  the  trial. 

The  judges  have,  from  tiine  to  time,  laid  down  various  rules  for  their 
own  guidance  as  to  the  sufficiency  of  search  for  a  missing  document,  or  as 
to  the  circumstances  under  which  its  loss  may  be  presumed ;  and  it  may  be 
premised  that,  as  the  object  of  the  inquiry  is  to  satisfy  the  court,  the  strict 
rules  of  evidence  as  to  the  exclusion  of  liearsay  are  not  acted  upon.(  >) 


(1)  Doe  d.  Loscombe  v.  Clifford,  2  C.  &  E.  448.     See  Jesus  College  t.  Gibbs,  1  T.  &  CoU.  156. 

(2)  As  to  negotiable  securities  that  have  been  lost  or  destroyed,  see  ante,  Vol.  I. 

Where  the  destruction  or  loss  of  the  paper  is  shown,  notice  to  produce  it  is  not  necessary. 
M'Auley  v.  Eamhart,  1  Jones'  Law  (N.  C),  502 ;  Wade  v.  Work,  13  Texas,  482.  Bat  the  ab- 
sence of  the  instrument  must  be  accounted  for  in  the  first  instance  (Lunsford  v.  Smith,  12  Gratt- 
554  ;  Mowry  v.  Schroder,  4  Strohii.  69) ;  the  objection  should,  howeyer,  be  made  before  the  evi- 
dence is  given  (Richardson  v.  Provost,  Id.  57) ;  or  at  least  while  the  witness  is  on  the  stand. 
Klley  V.  Talbott,  18  Mis.  (3  Bennett)  416.  In  like  manner,  where  the  execution  of  a  contract 
attested  by  a  subscribing  witness,  is  proved  on  a  commission  without  calling  such  witness  and 
without  objection,  the  objection  made  on  the  trial  of  the  cause,  comes  too  late.  Ward  v.  Whit- 
ney, 3  Sand.  403  ;  S.  C,  4  Selden  R.  442. 

(3)  By  Best,  J.,  in  Brewster  v.  Sewell,  3  B.  &  A.  303;  and  in  Gully  v.  Exeter  (Bishop),  4 
Bing.  298 ;  by  Lord  Denman,  C.  J.,  in  E.  v.  KenUworth  (Inhabs.),  1  Q.  B.  649.  See  Pardee  v. 
Price,  13  M.  &  W.  261. 

The  amount  of  evidence  necessary  to  prove  the  loss  of  a  written  instrument  depends  upon  the 
circumstances  of  the  case.  Waller  v.  School  District,  &o.,  22  Conn.  R.  326.  There  must  have 
been  a  diligent  search  (Glenn  v.  Rogers,  3  Md.  312) ;  such  a.s  the  case  naturally  suggests.  Har- 
per V.  Scott,  12  Geo.  125 ;  Tannis  v.  St.  Cyre,  21  Ala.  449 ;  Prichard  v.  Bailey,  5  Foster  (N.  H.), 
152 ;  Doyle  v.  Wiley,  15  111.  576.  And  this  proof  of  loss,  being  addressed  to  the  court,  may  be 
made  by  a  party  to  the  suit.  Mason  v.  Tallman,  34  Maine,  472 ;  10  Geo.  439 ;  Tedder  v.  Wil- 
kins,  4  Denio,  64 ;  Vaughn  v.  Biggers,  6  Geo.  188.  The  search  must  apppear  to  have  been 
made  in  the  proper  place — the  place  where  the  paper  was  likely  to  be  found  (Sellers  v.  Carpen- 
ter, 33  Maine,  485;  Mariner  v.  Saunders,  5  Gilraan,  113;  Fletcher  v.  Jackson,  22  Vt.  581;  Teall 
V.  Van  Wyck,  10  Barb.  376 ;  11  Id.  215) ;  and  must  have  been  recently  made.  Porter  v.  Wil- 
son, 13  Penn.  State  R.  641.  As  to  what  is  not  sufficient  proof  of  loss,  see  Gaither  v.  Martin  (3 
Md.  146).  The  declarations  of  an  absent  or  deceased  person  cannot  be  received  as  proof  of  loss. 
Robmson  v.  Blakely,  4  Rich.  586 ;  5  Id.  361 ;   12  Geo.  125. 

(4)  Ante,  VoL  I,  p.  5.     See  also  1  C,  M.  k  R.  292. 

(5)  See  R.  v.  KenUworth  (Inhabs.),  7  Q.  B.  642. 
Note  471. — See  Eure  v.  Pittman,  3  Hawks'  Rep.  364. 
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Presumption  as  to  loss  of  useless  paper. 

It  is  a  general  presumption,  that  a  useless  instrument  will  be  destroy ecl.(l) 
Proof  by  witness,  that  the  paper  in  question  was  thrown  aside  as  useless, 
and  that  he  believes  it  to  be  lost  or  destroyed,  will  be  sufficient  to  let  in 
secondary  evidence.(2)     In  a  case,(3)  where  it  became  necessary  to  prove 


The  act  of  a  party  destroying  a  writtpn  instrument,  furnishes  presumptive  proof  of  its  due  exe- 
cution ;  but,  before  this  presumption  can  arise,  the  purport  of  the  paper  destroyed  must  be  shown 
what  it  is  alleged  to  have  been.  In  other  words,  it  must  be  identified  in  some  way.  M'Eey- 
nolds  V.  M'Cord,  6  Watts'  Eep.  288,  290.     See  Cowper  v.  Earl  Oowper,  2  P.  Wms.  720,  '7n2. 

(1)  By  Bayley,  J.,  in  R.  v.  Parleigh,  6  D.  &  E.  153.  See  also  by  Pollock,  0.  B.,  in  Gatheroole 
T.  Miall,  15  M.  &  W.  319,  330. 

Note  412. — Avery  well  grounded  distinction  has  been  made,  in  respect  to  the- proof  of  loss  or 
destruction,  between  such  papers  as  have  apparently  or  reaUy  become  useless  to  the  person  to 
whose  custody  they  belong,  and  such  as  are  of  the  muniments  of  his  estate,  or  otherwise  valua- 
ble to  him.  The  law  will  not  readily  suppose  that  a  man  has  acted  contrary  to  his  interest,  and 
therefore  will  demand  a  comparatively  strict  account  of  papers  which  he  is  interested  in  preserv- 
%g.  But  it  is  every  day's  practice  to  presume  the  destruction  of  notes,  bonds,  &o.,  which  have 
been  paid  up  and  which  were  apparently  no  longer  worth  taking  care  of  Betts  v.  Jackson,  6 
"Wend.  173,  181.  Where  a  contract  was  relinquished  by  both  parties,  something  like  seventeen 
or  eighteen  years  before  the  trial,  it  was  held,  that  the  fact  of  its  relinquishment,  coupled  witit 
the  lapse  of  time,  afforded  good  ground  for  dispensing  with  proof  of  diligence  in  endeavoring  to 
produce  it.  Jackson  ex  dem.  Bond  v.  Eoot,  18  John.  Eep.  60,  73,  74.  So,  where  a  bond  was 
surrendered,  and  thereby  became  fundus  officio,  it  was  held,  that  there  being  no  motive  for  pre- 
serving it,  its  loss  should  be  presumed ;  and  parol  evidence  of  its  contents  was  received,  without 
any  effort,  as  it  seems,  to  produce  the  bond  itself  May's  Ex'rs  v.  Hill,  5  Litt.  Eep.  309.  See 
also  S.  P.,  M'Intyre  v.  Funk's  Heirs,  Litt.  Sel.  Gas.  427.  The  same  principle  was  applied  in  the 
case  of  a  lottery  ticket  which  had  been  presented  and  paid,  and  the  lottery  subsequently  sup- 
pressed; for  no  one  had  a  motive  for  preserving  it.     Toter  v.  Sanno,  6  Watts'  Eep.  164,  166. 

Where  a  party  swore  that,  believing  a  paper  was  of  no  further  use,  it  was  his  impression  he 
tore  it  up,  and  that  if  he  did  not  tear  it  up  it  had  become  lost  or  mislaid;  held,  that  this  was 
eoough  to  let  him  in  to  give  secondary  evidence  of  its  contents.  Eiggs  v.  Tayloe,  9  Wheat.  486. 
Tlw  doctrine  of  the  text  was  recognized  in  Connecticut.  Bank  of  the  United  States  v.  SUl,  5 
Conn.  Eep.  111.  See  also  Livingston  v.  Eogers,  1  Cain.  Cas.  in  Er.  37 ;  S.  C,  2  John.  Cas.  488. 
But  where  the  printer  of  a  newspaper,  called  to  prove  the  loss  of  an  original  advertisement  printed 
by  him,  stated  that  it  was  not  his  practice  to  preserve  original  advertisements,  and  that  he  never 
did  preserve  them,  that  the  original  in  question  he  beUeved  to  be  either  lost  or  destroyed,  but  he 
had  not  hunted  for  it,  as  he  had  no  place  he  could  look  with  any  prospect  of  finding  it ;  held,  in- 
sufficient  to  admit  secondary  evidence ;  for,  said  the  court,  a  diligent  search  might  have  been 
successful  U'Oonhay  v.  The  Centre  and  Kishaooquillas  Turnpike  Co.,  1  Penusyl.  Eep.  427,  428. 
See  Sweigart  v.  Lowmarter,  14  Serg.  &  Eawle,  200. 

Where  a  person  has  an  interest  in  destroying  a  paper,  its  destruction  will  be  presumed  on  very 
slight  testimony.  This  principle  is  very  ably  illustrated  by  the  opinion  of  Walworth,  Chancellor- 
in  Betts  v.  Jackson  (6  Wend.  Rep.  173),  on  the  question  whether  a  will,  under  the  particular  cir- 
cumstances, was  to  be  presumed  destroyed  by  the  testator  in  his  hfetirae,  or  fraudulently  sup- 
pressed afterwards.  See  also  per  Taylor,  0.  J.,  in  Bure  v.  Pittman,  3  Hawks'  Eep.  364,  372. 
The  law,  it  has  been  held,  presumes  that  an  accomplice  would  destroy  a  letter  serving  to  impli- 
cate him  as  such;  and  hence,  on  an  indictment  for  forging  bank  notes,  where  an  accomplice  was 
called  and  testified  that  he  believed  a  letter  of  this  character,  written  to  him  by  the  defendant 
was  lost,  the  court  allowed  secondary  evidence  of  its  contents,  though  no  search  for  it  had  been 
made.  United  States  v.  Doebler,  1  Bald,  Eep.  519.  See  also  Pendleton  v.  The  Commonwealth, 
4  Leigh,  694;  also  ante,  note  462. 

(2)  E.  V.  Johuson,  7  East,  66 ;  S.  C,  29  How,  St.  Tr.  437. 

(3)  Kensington  v.  Inglis,  8  East,  278,  288. 
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the  loss  of  a  license  for  a  ship :  the  witness  said,  it  was  his  practice  to 
destroy  or  put  aside  such  licenses  anaongst  the  waste  papers  of  his  office, 
as  not  being  of  any  further  use,  and  that  he  supposed  he  had  disposed  of 
the  license  in  question  in  the  same  manner  as  other  licenses  for  ships, 
whose  voyages  had  been  performed ;  but  he  was  not  sure  that  it  was  de- 
stroyed. The  witness  added,  he  had  been  afterwards  applied  to  for  this 
license,  and  searched  for  it,  but  he  did  not  recollect  whether  he  had  found 
it  or  not,  though  he  did  not  think  that  he  had  found  it.  Lord  Ellen- 
borough,  C.  J.,  adverting  to  the  evidence,  in  delivering  the  judgment  of 
the  court,  said :  "  We  are  of  opinion,  that  this  evidence  satisfies  what  the 
law  requires  in  respect  of  search,  and  establishes  with  reasonable  certainty 
the  fact  of  the  license  being  lost.  It  was  not  to  be  expected,  that  the  wit- 
ness should  be  able  to  speak  with  more  confident  certainty  to  a  fact,  to 
which  his  attention  would  not  be  particularly  drawn  at  the  time  on  account 
of  any  importance  being  supposed  to  belong  to  it." 

So  in  an  action  against  the  defendant  for  publishing  a  libel,  charging 
the  plaintiff  with  having  defrauded  an  insurance  company  in  settling  a 
loss  upon  a  policy  against  fire,(l)  where  it  became  necessary,  in  proof  of 
an  averment  in  the  pleadings,  to  account  for  the  non-production  of  the 
policy,  with  a  view  to  give  secondary  evidence  of  its  contents,  it  appeared 
that  the  policy,  which  had  been  effected  about  seven  years  before,  had 
become  useless,  in  consequence  of  a  second  policy  having  been  effected  ■ 
and  that  the  first  policy  had  probably  been  returned  to  the  plaintiff  after 
settling  the  loss.  The  clerk  of  the  plaintiff's  attorney,  a  few  days  before 
the  trial  of  the  action,  searched  for  it  in  the  plaintiff's  house,  not  only  in 
every  place  pointed  out  by  the  plaintiff,  but  also  in  every  place  which  the 
clerk  thought  likely  to  contain  a  paper  of  this  description ;  the  Court  of 
King's  Bench  held,  this  was  a  sufficient  search. 

And  where  it  became  necessary  to  prove  the  contents  of  an  information, 
which  had  been  taken  before  a  magistrate, (2)  the  magistrate  proved,  that 
he  had  delivered  the  information  to  the  clerk  of  the  peace  or  to  his  deputy ; 
the  clerk  of  the  peace  proved  also,  that  no  such  information  was  to  be 
found  in  the  o£B.ce ;  that  a  bill  had  been  presented  on  the  charge  in  this 
information,  which  was  rejected  by  the  grand  jury,  and  that  it  was  usual 
in  such  cases  to  destroy  the  informations ;  the  court  held  that  this  was  a 
sufficient  search,  without  calling  the  deputy  clerk  ;  for  if  the  information 
was  delivered  to  the  deputy,  it  was  delivered  to  him  as  agent  for  the  clerk 
of  the  peace,  and  not  for  his  own  purposes ;  it  should  not,  therefore,  be 
presumed  to  be  among  his  private  papers,  but  rather  to  be  among  those 
in  the  custody  of  the  clerk  of  the  peace. 


(1)  Brewster  v.  Sewell,  3  B.  &  A.  296. 

(2)  Freeman  v.  Arkell,  2  B.  &  C.  494. 
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Search  in  proper  place  of  deposit. 

When  it  is  the  duty  of  a  party  possessing  an  instrument  to  deposit  it  in 
a  particular  place,  and  it  is  not  found  thsre,  the  presumption  is  that  it  is 
destroyed :  therefore,  where  an  indenture  of  apprenticeship  was  traced 
into  the  possession  of  the  overseers  of  a  parish,  it  was  sufl&cient  to  make 
search  for  it  in  the  parish  chest,  as  it  was  the  duty  of  the  overseers  to  de- 
posit it  there. (1)  So  where  a  check,  drawn  on  account  of  the  parish,  had 
been  delivered  to  the  paying  clerk  ;  and  it  was  shown  that  the  banlcers  of 
the  parish,  on  the  same  day,  paid  a  sarn  of  that  amount,  and  that  their 
custom  was  to  return  the  canceled  checks  to  the  paying  clerk,  •  and  that 
they  were  deposited  in  an  apartment  in  the  workhouse  :  a  search  among 
the  bundles  of  checks  for  that  year,  which  were  in  possession  of  the  clerk's 
successor,  was  held  sufficient.(2)  And  where  the  high  constable  of  a 
borough  proved  that  he  had  deposited  a  warrant  of  distress,  for  non-pay- 
ment of  borough  rate,  in  his  office,  and  that  he  had  searched  there  for  it 
and  could  not  find  it,  this  was  held  sufficient  to  let  in  secondary  evidence 
of  its  contents,  though  it  was  shown  that  the  town  clerk  of  the  borough 
had  access  to  his  office.(3) 

What  is  proper  custody. 

In  some  cases  it  is  difficult  to  say  what  is  the  proper  custody  for  a  docu- 
ment, or  who  is  the  person  who  would  be  legally  entitled  to  its  possession. 
In  some  instances  a  more  extensive  search  may  be  thought  necessary  than 
in  others,  according  to  circumstances.  In  the  case  of  an  expired  lease,  for 
example,  the  document  may  be  in  the  custody  of  either  the  lessor  or  the 
lessee  ;(4)  where  indeed  there  have  been  counterparts  executed,  the  part 
signed  by  the  lessor  may  be  presumed  to  remain  in  the  custody  of  the 
lessee,  and  vice  versa.ip)  An  expired  indenture  of  apprenticeship  some- 
times remains  with  the  master,  sometimes  with  the  apprentice  ;(6)  although 
the  latter  would  appear  to  have  the  greater  interest  in  its  preservation. (7) 
Where  the  master  of  an  apprentice,  who  was  deceased,  having  had  a  parish 
indenture  in  his  possession,  failed  in  business,  and  an  attorney  took  the 
management  of  his  affiiirs  and  the  custody  of  his  papers,  which  he  in- 
spected, but  did  not  find  the  indenture,  it  was  held, (8)  that  the  proof  of 
these  facts  afforded  a  sufficient  ground  fur  the  admission  of  secondary  evi- 
dence, though  the  master's  widow  was  living,  and  no  inquiry  had  been 


(1)  R.  V.  Stourbridge  (Inhab's),  8  B.  &  C.  96.     And  see  MinshuU  v.  Lloyd,  2  M.  &  W.  450. 

(2)  M'Gahey  v.  Alston,  2  M.  &  "VV.  206. 

(3)  Fernley  v.  "Worlhington,  1  M.  &  G.  491.     See  further,  Doe  d.  Welsh  v.  Langfield,  16  M.  & 
W.  497 ;  Doe  d.  Oounsell  v.  Caperton,  9  C.  &  P.  112. 

(4)  See  3  M.  &  6.  253 ;  and  Plaxton  v.  Dare,  10  B.  &  0.  17. 

(5)  Hall  V.  Ball,  3  M.  &  G.  242. 

(6)  By  Maule,  J.,  Id.  247. 

(7)  Id.,  note  by  reporters. 

(8)  R.  v.  Piddlebinton,  3  B.  &  Ad.  462. 
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made  of  her  respecting  it.  It  was  noticed,  that  the  widow  was  not  the 
executrix,  and  it  was  said  that  it  was  useless  to  inquire  as  to  her  posses- 
sion of  the  indenture,  after  the  evidence  of  the  attorney,  who  had  looked 
into  the  master's  papers. 

Eecent  search  not  necessary. 

In  order  to  let  in  secondary  evidence  of  a  document,  it  is  not  necessary 
that  the  search  for  it  should  have  been  recent,  or  made  for  the  purpose  of 
the  cause ;  although  a  recent  search  may  be  more  satisfactory.  Thus,  it 
has  been  held(l)  that  a  search  amongst  the  proper  papers  three  years 
before  the  trial  of  a  cause  was  sufficient. 

Attesting  witness,  if  known,  to  be  called. 

Where  an  attested  instrument  is  destroyed,  and  the  witness  is  known, 
he  must  be  called. (2)  Where  the  attesting  witness's  name  is  unknown, 
the  instrument  must  necessarily  be  treated  as  if  unattested  ;  as,  where  the 
plaintiff  brought  an  action  on  a  bond  that  had  been  lost,  and  a  witness 
stated  that  there  were  names  of  attesting  witnesses  on  the  bond,  but  that 
he  did  not  know  the  names ;  Lord  Kenyon,  C.  J.,  held,  that  the  plaintiff 
might  recover  without  the  evidence  of  an  attesting  witness.(3)  In  all  such 
cases  it  is  of  course  to  be  understood  that  the  absence  of  the  instrument, 
and  the  absence  also  of  the  evidence  of  attesting  witnesses  is  satisfactorily 
accounted  for  and  explained. 

Power  of  attorney,  secondary  evidence  of. 

On  the  impeachment  of  Lord  Melville,(4)  the  committee  of  managers, 
in  order  to  prove  the  contents  of  a  letter  of  attorney  (under  which,  it  was 
said,  Douglas  had  been  authorized  by  Lord  Melville  to  apply  to  the  trea- 
sury for  moneys,  from  time  to  time,  as  his  paymaster),  offered  in  evidence 
an  entry  in  a  book,  kept  in  the  Excliequer,  which  book  contained  entries 
of  all  the  letters  of  attorney  for  the  receipt  of  money  at  the  Exchequer. 
It  was  satisfactorily  proved,  that  no  such  letter  had  been  found,  on  a  dili- 
gent search,  among  Douglas's  papers  shortly  after  his  death;  it  was  proved 
also,  that  an  official  order  had  been  made  out  for  Douglas  to  receive  money, 
under  a  letter  of  attorney  ;  and  the  fact  of  Douglas's, appointment  as  pay- 
master clearly  appeared  from  a  letter  in  Lord  Melville's  handwriting,  dated 
only  two  days  after  the  date  of  the  proposed  entry.  The  clerk  of  the  office 
also  proved,  that  he  had  made  the  entry  from  the  original  letter  of  attor- 
ney ;  which  entry  purported  to  contain  the  names  of  persons,  as  attesting 
witnesses  to  the  letter.  Afier  argument,  the  entry  was  rejected.  "  There 
is  no  legal  proof,"  said  the  Lord  Chancellor,  "  of  Lord  Melville's  hand- 


(1)  Fitz  V.  Rabbits,  2  Mo.  &  R.  60. 

(2)  Gillies  v.  Smilher,  2  Stark.  R.  528. 

(3)  Keeling  v.  Ball,  Peake  Ev.  App.  82. 

(4)  29  How.  St.  Tr.  123. 
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writing ;  it  does  not  appear,  whether  the  attesting  witnesses  are  living  or 
dead;  nor  does  it  appear  that  Mr.  Douglas  ever  received  any  money  under 
that  appointment."  For  these  reasons,  it  was  determined,  that  the  mana- 
gers had  not  entitled  themselves  to  read  the  paper.  Upon  this  the  mana- 
gers proceeded  further,  and  tendered  in  evidence  a  certificate  signed  by 
Douglas  as  paymaster,  and  given  by  him  to  the  navy-of&ce,  aclinowledg- 
ing  the  receipt  of  money  by  him  at  the  Exchequer ;  the  nianagers  then 
produced  entries  in  the  bank-books,  signed  by  Lord  Melville  and  Douglas, 
in  the  common  form  of  opening  an  account ;  and  afterwards  called  a  wit- 
ness, whose  name  and  description  corresponded  with  the  name  and  descrip- 
tion of  one  of  the  attesting  witnesses  in  the  proposed  entry,  and  this  wit- 
ness stated  that  he  had  some  recollection,  though  very  slight  (for  the  entry 
bore  date  about  twenty-four  years  before  that  time),  of  providing  a  stamp 
for  the  power  of  attorney  from  Lord  Melville  to  Douglas,  and  of  attesting 
it  at  the  navy  pay-ofSce.  Upon  this  evidence,  the  Lord  Chancellor  de- 
clared his  opinion,  that  the  entry  was  admissible,  and  the  Lords  allowed 
it  to  be  read.(l) 

Appointment  to  an  office,  secondary  proof  of. 

On  the  hearing  of  an  appeal  against  an  order  of  removal,(2)  the  princi- 
pal question  was,  whether  one  person  only,  or  more  than  one,  had  been 
appointed  overseer  in  a  particular  year ;  the  respondents,  who,  in  order  to 
vacate  an  indenture  of  apprenticeship,  had  to  prove,  that  only  one  over- 
seer had  been  appointed  in  that  year,  had  given  notice  to  the  appellants 
to  produce  all  books  and  writings  in  their  custody  and  power,  relating  to 
the  appointments  of  overseers  ;  the  appellants,  being  called  upon  to  pro- 
duce under  this  notice,  produced  one  parish-book,  which  was  the  only 
one  in  existence,  and  the  parish  officer,  who  produced  it,  proved  that  no 
appointments  were  kept  by  the  parish ;  the  respondents  then  proceeded 
to  inquire  of  a  witness,  as  to  there  having  been,  in  the  particular  year, 
one  or  more  overseers;  but,  on  an  objection  being  taken,  the  Court  of 
Quarter  Sessions  held,  and  the  Court  of  King's  Bench  afterwards  con- 
firmed their  opinion,  that  as  the  appointments  had  been  in  writing,  parol 
evidence  could  not  be  admitted.  "The  question,"  said  Lord  Ellen- 
borough,  C.  J.,  "  is,  whether  the  justices  below  have  done  wrong  in  re- 
jecting the  parol  evidence.  This  is  clear,  that  the  parol  evidence  could 
not  be  admitted,  until  the  case  was  ripe  for  the  admission  of  secondary 
evidenc3  ;  now  it  could  not  be  considered  as  ripe  for  that  purpose,  until 
the  respondent  parish  had  exhausted  all  the  proper  means  of  procuring 
the  primary  evidence.  Have  they  done  this?  First,  as  to  the  appoint- 
ment itself,  tliey  gave  a  notice  to  ths  parish;  and,  supposing  the  parish 
had  the  actual  custody,  that  notice  would  have  been  sufficient,  but  this 


(1)  29  How.  St.  Tr.  139. 

(2)  E.  V.  Stoke  Golding,  1  B.  &  A.  173. 
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does  not  appear.  Have  they  then  the  legal  custody  ?  Certainly  not ;  for 
the  legal  custody  is  in  the  officer,  who  is  the  person  most  interested  in  the 
instrument,  and  who  requires  its  production  as  a  sanction  for  those  acts 
which  he  may  be  called  upon  to  do  under  its  authority.  Now,  here  there 
has  not  been  any  notice  to  the  overseer  himself.  I  think,  therefore,  that, 
as  in'  this  case  there  lias  been  an  omission  of  the  means  of  exhausting 
the  primary  evidence,  recourse  could  not  be  had  to  that  of  a  secondary 
nature.'\l) 

Answers  to  inquiries  in  search  for  a  missing  paper. 

Some  questions  have  ariseri  as  to  the  admissibility  and  the  sufficiency  of 
answers  to  inquiries  made  in  the  course  of  a  search  after  missing  docu- 
ments-— and  this,  as  well  in  the  case  where  the  persons  giving  the  answers 
are  living,  as  where  they  are  deceased.  As  evidence  of  this  nature  is 
received  merely  for  the  purpose  of  satisfying  the  judge  as  to  the  suf- 
ficiency of  search,  there  are  several  cases  in  which  the  statements  of 
deceased  persons  have  been  admitted. (2)  But  in  one  case,(3)  upon  an 
appeal  against  an  order  of  removal,  where  the  appellants  relied  on  a  settle- 
ment of  a  deceased  party  by  apprenticeship,  and,  in  order  to  let  in  parol 
evidence  of  the  indenture,  called  the  widow  of  the  deceased,  who  stated 
that  her  husband  in  his  last  illness  told  her,  that  he  received  his  indentures 
from  his  master  at  the  end  of  his  apprenticeship,  and  wore  them  out  in  his 
pocket ;  it  was  held,  that,  without  further  proof  of  inquiry  after  this  inden- 
ture, evidence  of  the  conversation  was  not  admissible. (4) 


(1)  See  Hart  v.  Hart,  1  Hare,  1,  as  to  the  search  for  a  document  at  a  merchant's  counting- 
house.  And  further,  on  the  proof  of  the  loss  of  writings,  see  Minshull  v.  Lloyd,  2  M.  &  W.iSO.) 
As  to  loss  of  sheriff's  warrant,  see  Bligh  v.  Wellesley,  2  0.  &  P.  400 ;  E.  v.  North  Bedburn,  Cald. 
462.  As  to  loss  of  an  assignment  under  a  commission  of  bankruptcy  before  enroUment,  see  Giles 
V.  Smith,  1  C,  M.  &  R.  462.  Various  questions  have  arisen  in  the  ecolesiafitieal  courts  respect- 
ing proof  of  the  loss  of  testamentary  instruments.    See  "Wargent  v.  HoUings,  4  Hagg.  Com.  R.  249. 

(2)  See  R.  v.  Morton,  4  M.  &  S.  48 ;  infra,  p.  56'7. 

(3)  E.  V.  Rawden,  2  A.  &  E.  156. 

(4)  Note  473. — We  observed  ante  (note  446),  that  the  proof  of  a  paper  being  lost  or  destroyed, 
was  either  positive  and  direct,  or  circumstantial.  In  the  former  case,  if  the  party  who  seeks  to 
Introduce  secondary  evidence,  assented  to  the  destruction,  very  little  difficulty  can  arise ;  for 
then,  in  general,  the  only  further  inquiry,  in  order  to  determine  whether  secondary  evidence 
shall  be  received,  wiU  be  as  to  the  motive  with  which  the  thing  took  place.  Did  the  party 
destroy  the  instrument  with  a  fraudulent  design,  or  was  it  done  bona  fide,  or  under  a  mistake? 
If  the  former,  he  will  usually  be  precluded  from  resorting  to  secondary  evidence,  but  in  the  latter 
case  it  is  othervrise. 

Where  direct  and  positive  proof  is  unattainable,  the  case  win  usually  be  attended  with  more 
embarrassment.  The  law  demands  that  the  best  evidence  shall  be  offered  of  which  the  nature 
of  the  case  admits,  and  which  is  in  the  power  of  the  party  to  produce.  Secondary  evidence  is 
not  admissible,  if  by  reasonable  diligence  the  original  could  have  been  produced ;  but  the  degree 
of  diligence  will  depend  on  the  nature  of  the  transaction  to  which  the  paper  relates,  the  apparent 
value  of  the  paper,  and  other  cii'oumstances.  Per  Baldwin,  J.,  in  United  States  v.  Doebler,  1 
Bald.  Rep.  519,  521.  The  rigor  of  the  old  common-law  rule  has  been  relaxed  in  this  respect; 
and  the  non-production  of  instruments  is  now  excused  for  reasons  more  general  and  less  specific, 
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upon  grounds  more  broad  and  liberal  than  were  formerly  admitted.  Per  Cwiam  in  Livingston 
V.  Rogers,  1  Cain.  Cas.  in  Er.  21 ;  S.  C,  2  John.  Cas.  488.  In  general,  the  party  should  give  all 
the  evidence  reasonably  in  his  power,  to  prove  the  loss.  Per  Hall,  J.,  in  Dumas  v.  Powell,  3 
Dev.  104.  He  is  not  bound,  however,  to  furnish  the  strongest  possible  assurance  of  the  fact.  It 
any  suspicion  hangs  over  the  instrument,  or  that  it  is  designedly  withheld,  a  rigid  inquiry  should 
be  made  into  the  reasons  of  its  non-production.  But  where  there  is  no  such  suspicion,  all  that 
ought  to  be  required  is  reasonable  diligence  to  obtain  the  original.  Per  Thompson,  C.  J.,  in 
Minor  v.  Tillotson,  1  Peters'  Bep.  99,  101.  In  practice,  when  there  is  no  ground  of  suspicion 
that  the  paper  is  intentionally  suppressed,  nor  any  discernible  motive  for  deception,  courts  are 
extremely  liberal  in  regard  to  secondary  evidence.  Per  Plielps,  J.,  in  Proprietors  of  Braintree  v. 
Battles,  6  Verm.  Rep.  3;i9.  The  rule  must  be  so  applied  as  to  promote  the  ends  of  justice,  and 
guard  against  fraud  and  imposition.  If  the  circumstances  justify  a  well  grounded  belief  that  the 
original  paper  is  kept  back  by  design,  no  secondary  evidence  ought  to  be  admitted ;  but  when 
no  such  suspicion  attaches,  and  the  paper  is  of  that  description  that  no  doubt  can  arise  as  to  the 
proof  of  its  contents,  there  can  be  no  danger  in  admitting  secondary  evidence.  Per  Thompson, 
C.  J.,  in  Rennerv.  Bank  of  Columbia,  9  Wheat.  581,  587;  per  Baldwin,  J.,  in  United  States  v. 
Doebler,  1  Bald.  Bep.  521.  Ordinary  diligence  in  ordmary  cases  is  enough.  Underwood  v. 
Lane,  1  Dev.  Rep.  1T3,  175.  Where  the  proof  of  loss  adduced  establishes"  the  fact  with  reasona- 
ble certainty,  nothing  more  is  required.  Jackson  ex  dem.  Livingston  v.  Frier,  16  John.  I'.ep. 
196;  Benv.  Peete,  2  Rand  Rep.  542.  Evidence  which  induces  a  fair  presumption  of  loss  will  be 
enough.  Said  in  Jackson  ex  dem.  Donaldson  v.  Lucett,  i  Cain.  Rep.  367,  on  the  authority  of 
Livingston  v.  Rogers,  1  Gain.  Cas.  in  Er.  27  ;  S.  C,  2  John.  Cas.  488.  No  other  than  circum- 
stantial evidence  of  loss  can  generally  be  expected :  it  wil),  tljerefore,  usually  suffice  that  the 
paper  has  been  sought  for  where  it  might  be  supposed  likely  to  be  found,  or  was  usually  kepti 
and  that  the  search  was  fruitless.     Per  Coleock,  J.,  in  Peay  v.  Pickett,  3  M'Cord's  Rep.  322. 

From  the  foregoing  observatious  extracted  from  several  cases,  it  will  be  seen  that  but  very 
few  propositions  of  a  general  character  can  be  safely  advanced  on  this  subject.  The  sufficiency 
of  the  proof  given,  by  way  of  allowing  a,  resort  to  secondary  evidence  is,  in  general,  a  prelim- 
inary point  addressed  to  and  to  be  determined  by  the  court  exclusively,  and  upon  which  they 
are  to  pass  in  view  of  the  peculiar  features  which  may  chance  to  characterize  each  case  as  it 
arises.  See  Tate  v.  Penne,  7  Mart.  Lou.  Rep.  (N.  S.)  448,  551 ;  Kure  v.  Pittman,  3  Hawks'  Rep. 
364;  The  Utica  Ins.  Co.  v.  Caldwell,  3  Wend.  296;  Tayloe  v.  Riggs,  1  Peters'  Rep.  591,  596, 
597;  Jackson  ex  dem.  Livingston  v.  Frier,  16  John.  Rep.  591,  696,  507.     See  ante,  note  446. 

In  some  eases,  the  law  taking  cognizance  of  certain  known  rules  of  conduct,  readily  yields  to 
the  presumption  that  the  paper  is  destroyed  or  lost;  as  where  the  paper  has  ceased  to  be  of  any 
apparent  value,  and  no  one  had  an  interest  in  its  preservation.  So,  too,  where  the  person  to 
whose  custody  the  paper  belonged,  if  it  existed,  had  a  direct  interest  in  destroying  it.  See  the 
text ;  also  the  next  preceding  note. 

Some  presumption  of  loss  may  arise  from  lapse  of  time,  in  certain  cases,  which  will  be  taken 
into  account  in  determining  the  question  of  diligent  search.  Per  Story,  J.,  delivering  the  opinion 
in  Patterson  v.  Winn,  5  Peters'  Rep.  242,  243. 

But  m  ordinary  cases,  where  no  sucli  circumstances  intervene,  the  rule  is  more  rigid.  And 
the  person  with  whom  the  instrument  would  be  likely  to  be  found,  must  be  called  to  account  for 
it;  and  the  places  where  it  would  probably  be  deposited,  should  appear  to  have  been  diligently 
searched.  Kure  v.  Pittman,  3  Hawks'  Rep.  3U4;  Jaukson  e.x  dem.  Bush  v.  Hasbrouck,  12  John. 
Rep.  192 ;  Jackson  ex  dem.  Livingston  v.  Frier,  16  John.  Rep.  193 ;  Dan  v.  Brown,  4  Coweu's 
Bep.  483;  M'Coiihay  v.  The  Centre  and  KishacoquiUas  Turnpike  Co.,  1  Peunsylv.  Rep.  426  ;  Luce 
V.  Sinvcly,  4  Watts'  Rep.  396;  Patterson  v.  Winn,  5  Peters'  Rep.  239,  240,  242,  'J 43. 

In  respect  to  the  places  to  be  searched,  we  are  to  be  guided  by  presumptions  arising  from  the 
facts  of  the  case.  Where  the  law  made  the  surrogate's  office  the  place  of  deposit  for  an  ancient 
will,  inollectual  search  there  was  held  sufficient  to  authorize  secondary  evidence.  Jackson  ex 
dem  Scliuylor  v.  Russl41,  4  Wend.  543.  So,  as  a  general  rule,  where  the  custody  of  a  pajjer  is 
committed  by  law  to  a  particular  officer  as  such,  search  at  his  office  and  among  his  official  papers 
is  prima  facie  sufficient.  Proiirietors  of  Braintree  v.  Battles,  6  Vermont  Reports,  399.  If  a 
deed  alleged  to  be  lost,  appear  to  have  been  acknowledged  preparatory  to  recording  it,  the 
recorders  office  should  be  searched.     Semhle,  Little  v.  Delancy,  5  Binn.  Reports,  270,  per  Tilgh- 
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man,  C.  J. ;  Id.  195,  per  Teates,  J.     Evidence  by  a  person  that  he  had  delivered  a  deed  to  the 
county  clerk  to  be  recorded,  and  of  ineffectual  search  for  such  deed  at  the  clerk's  office,  is  not 
sufficient  unless  it  be  shovifn  that  it  was  never  redelivered.    Jackson  ex  dem.  Dunbar  v.  Todd, 
3  John.  Rep.  300.     But  if  search  had  also  been  made  among  the  papers  of  the  grantee,  it  would 
probably  have  been  sufficient.    M'MuUen  v.  Brown,  1  Harp.  Rep.  16.    Where  an  affidavit  ought 
regularly  to  be  in  the  custody  of  the  person  or  officer  before  whom  it  was  taken,  diligent  and 
ineffectual  search  among  his  papers  by  him  and  his  clerk  was  held  sufficient.    Harper  v.  Cook,  1 
Carr.  &  Payne,  139.     So,  where  it  appeared  from  a  certificate  of  a  state  treasurer,  indorsed  on  an 
exemplified  copy  of  the  certificate  of  appraisers,  that  the  original  certificate  of  the  appraisers  had 
been  delivered  to  C,  held,  that  as  against  the  state,  search  among  the  papers  of  C.  was  sufficient 
to  allow  secondary  evidence.    Jackson  ex  dem.  Swartwout  v.  Cole,  4  Co  wen's  Rep.  595,  596. 
Secondary  evidence  of  the  execution  and  contents  of  an  indenture  of  apprenticeship  was  admit- 
ted under  the  following  circumstances :  The  mother  of  the  pauper  stated,  that  at  about  twenty- 
four  years  ago,  she  received  money  from  the  parish  of  S.  to  put  her  son  out  apprentice,  and  that 
she  accordingly  put  him  out ;  that  the  indenture  was  signed  by  her,  the  pauper,  and  the  master, 
and  by  a  witness;  that  she  gave  it  to  the  wife  of  a  market  gardener  who  attended  the  market  of 
S.,  to  take  to  the  overseers  of  the  parish  of  S. ;  that  the  market  gardener  and  his  wife  were  both 
dead,  the  latter  having  survived  her  husband;  that  she  did  not  know  whether  the  market 
gardener's  wife  had  left  any  wiU,  but  had  heard  that  she  had.    Search  had  been  made  in  the 
parish  chest  of  S.  for  the  indenture,  but  it  could  not  be  found.     The  court  were  of  opinion  that 
as  the  indenture,  if  it  had  been  handed  over  to  the  overseers,  would  have  been  deposited  in  the 
parish  chest,  the  presumption,  from  its  not  being  found  there,  was,  that  it  was  lost  or  destroyed. 
Eex  V.  Inhabitants  of  Stourbridge,  8  Bam.  &  Cress.  97 ;  S.  C,  2  Mann.  &  Eyl.  43.    An  unsuc- 
cessful search  for  the  appointment  of  a  deceased  overseer,  made  in  the  parish  chest,  and  also 
among  the  papers  of  a  person  who  had  acted  as  executor  of  the  overseer,  and  who  was  dead, 
was  held  sufficient  to  let  in  inferior  evidence  oC  its  contents.    And  strict  proof  of  executorship 
for  this  purpose,   it  was  held,   need  not  be  adduced.    The  King  v.  Witherly,  4  Mann.   & 
Ryl.    724,   727.     Search  for  a  will  should  be  made  in  those  places  where  it  would  most 
probably  be  found ;  as  in  the  testator's  desk,  or  wherever  he  kept  his  valuable  papers.     Jackson 
ex  dem.  Brown  v.  Betts,  9  Cowen's  Rep.  208 ;  Dan  v.  Brown,  4  Id.  483.    So  his  executors 
should  be  applied  to.    Jackson  ex  dem.  Bush  v.  Hasbrouck,  12  John.  Rep.  194.    And  others  to 
whose  possession  it  may  be  traced.    Id.     If  it  appear,  or  is  presumed  to  have  been  deposited  at 
a  public  office,  search  should  be  made  there.    Dan  v.  Brown,  supra ;  Jackson  ex  dem.  Schuyler 
V.  Russell,  4  Wend.  643.    See  Jackson  ex  dem.  Bush  v.  Hasbrouck,   12  John.  Rep.  192,  194, 
S.  P.    If  the  cashier  of  a  bank  swears  that  a  paper  was  received  and  filed  among  the  papers  of 
the  bank,  proof  of  diligent  search  among  the  papers  of  the  bank  wiH,  it  seems,  be  sufficient. 
Taunton  Bank  v.  Richardson,  5  Pick.  Rep.  436,443.     Proof  that  a  ship's  papers  were  seized 
with  her  and  delivered  into  the  court  where  she  was  condemned ;  but  that  a  certain  paper  be- 
longing to  her  could  not  be  found  there  on  search,  is  sufficient  evidence  of  loss  to  warrant  parol 
evidence  of  its  contents.     Francis  v.  The  Ocean  Ins.  Co.,  6  Cowen's  Rep.  404.     In  Peay  v.  Pick- 
ett (3  M'Cord,  318),  the  plaintiif  claimed  title  under  a  sale  by  the  executors  of  R.,  who  derived 
his  title  from  D.,  the  latter  having  obtained  his  from  N.     Search  had  been  made  among  R.'s 
papers  for  the  deed  from  N.  to  D.,  but  without  effect,  and  also  at  the  register's  office.     The  deed 
was  executed  in  1779,  and  the  cause  was  tried  some  time  about  the  year  1824.    At  the  time 
the  deed  was  executed,  there  was  only  one  register's  office  in  the  state,  viz:  at  Charleston; 
which  city,  a  few  months  after  the  execution  of  the  deed,  fell  into  the  hands  of  the  British.     The 
court,  under  these  circumstances,  held  the  presumption  strong,  that  the  deed  was  destroyed  or 
lost  through  the   agency  of  the  enemy,  while  at  the  register's  office,  and  therefore  allowed 
it  to  be  estabhshed  by  a  certified  copy  from  that  office.     See  Rochell  v.  Holmes,  2  Bay's 
Rep.  487. 

Where  the  house  of  a  person  in  whose  custody  marriage  articles  were  presumed  to  have  been 
kept,  had  been  ransacked  by  French  troops  and  rebels,  and  many  papers  therein  destroyed ;  held, 
that  unavailing  search  at  the  house,  and  at  the  house  of  the  executor  of  such  person,  wss  prima 
facie  evidence  of  the  articles  having  been  destroyed.  Lorton  v.  Gore,  1  Dow  &  Clark,  190.  In 
Jackson  ex  dem.  Livingston  v.  Neely  (10  Johns.  Rep.  374),  the  plaintiff  sought  to  estabhsh  a 
power  of  attorney  under  which  a  deed  had  been  given  by  secondary  evidence.    It  appeared  that 
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the  widow  of  R.  C.  1.,  to  whom  the  deed  was  given,  at  the  time  of  his  death  had  possession  of 
a  trunk  of  papers  belonging  to  him ;  that  she  occasionally  delivered  papers  to  the  executors  as 
they  required ;  that  she  subsequently  married,  and  two  years  after  her  marriage  the  trunk  and 
papers  in  it  were  consumed  by  fire  ;  but  whether  the  power  of  attorney  was  among  the  papers 
did  not  appear.  It  was  not  among  the  papers  delivered  to  the  executors ;  nor  was  it  to  be  found 
in  the  office  of  the  clerk  of  the  county  where  the  deed  was  deposited  for  record.  These  facts 
were  held  sufficient  to  let  in  parol  evidence  of  the  existence  and  contents  of  the  power. 

As  to  the  persons  to  be  called  on  to  account  for  the  instrument,  the  general  rule  points  to  those 
who  may  be  presumed  to  have  it  in  their  possession,  or  under  their  control.  Some  observations 
showing  who  are  regarded  as  the  presumptive  possessors  of  particular  papers  will  be  found  anie^ 
note  448.  We  there  saw,  among  other  things,  that,  in  the  first  instance,  the  person  legally  en- 
titled to  the  possession  will  be  presumed  to  have  it.  See  per  Paris,  J.,  in  Kent  v.  Weld,  2  Pairf. 
Bep.  461.  And  though  it  may  not  be  usual  for  persons,  whose  lands  are  sold  on  execution,  to 
deliver  up  the  title  deeds  to  the  purchaser,  yet  if  one  of  the  title  deeds  is  sought  to  be  proved  by 
secondary  evidence,  it  must  appear  that  the  purchaser  has  been  inquired  of.  Little  v.  Delaney, 
5  Binn.  266,  210.  See  Nicholson  v.  Hilliard,  1  N.  Car.  Law  Eepos.  253,  254.  Where  A.  as- 
signed to  B.,  and  B.  upon  his  marriage  conveyed  to  trustees  upon  certain  trusts,  subject  to  the 
payment  of  rents,  4c.,  to  him  for  hfe;  held,  that  it  was  not  necessary,  in  order  to  the  admission 
of  secondary  evidence  of  the  assignment  from  A.  to  B.,  to  prove  search  among  the  papers  of  the 
trustees.  Fury  v.  Smith,  1  Hud.  &  Brooke,  731;.  If  the  paper  is  traced  to  the  hands  of  a  particu- 
lar person,  he  must  in  general  be  called  and  sworn  to  account  for  it.  See  S.  P.,  Jackson  ex  dem. 
Bush  V.  Hasbrouck,  12  John.  Eep.  192,  195.  Where  a  wiU  was  traced  into  the  hands  of  a 
female,  who  had  been  summoned  by  both  parties,  and  did  not  appear ;  held,  that  before  second- 
ary evidence  could  be  received  she  must  be  regularly  called  into  court  by  a  subpoRna  diices  tecum, 
to  give  some  account  of  it.  Eure  v.  Pittman,  3  Hawks'  Rep.  364.  A  letter  was  received  by  A. 
who  immediately  handed  it  to  his  daughter,  to  take  care  of,  as  was  his  practice  with  other  letters; 
held,  that  diUgent  search  in  all  places  where  A.'s  letters  were  kept,  would  not  answer  without 
calling  the  daughter ;  and  this,  though  it  appeared  that  the  daughter  aided  in  making  search. 
Parkins  v.  Gobbet,  1  Carr.  k  Payne,  282.  So,  where  W.  having  received  a  manuscript  advertise- 
ment, left  it  with  a  printer  by  whom  it  was  published,  and  W.  testified  tliat  he  had  not  inquired 
of  the  printer,  and  had  made  no  particular  search  for  it  among  his  own  papers,  but  was  of  opinion 
it  was  lost ;  the  court  held  a  copy  inadmissible,  and  that  inquiry  should  have  been  made  of  the 
printer.  Sweigart  v.  Lowmarter,  14  Serg.  &  Eawle,  200.  See  M'Conhay  v.  The  Centre  and 
Kishacoquillas  Turnpike  Co.,  1  Pennsyl.  Rep.  421,  428,  stated  ante,  note  412.  Where  an  attor- 
ney testified  that  he  filed  a  note  among  the  papers  in  a  cause,  that  he  had  since  searched  and 
could  not  find  it,  that  the  last  he  saw  of  it,  it  was  in  the  possession  of  H.  T. ;  held,  that  without 
some  effort  made  for  obtaining  the  testimony  of  H.  T.,  or  some  excuse  shown  for  not  having  done 
so,  secondary  evidence  was  inadmissible.  Judson  v.  Bslard,  1  Alab.  Rep.  71.  If  the  paper  be 
traced  to  the  hands  of  an  agent  of  the  party  offering  secondary  evidence,  the  rule  is  more  strict 
than  in  other  cases.  And  if  it  is  shown  that  he  has  gone  olT  to  another  state,  having  carried  it 
along  with  him,  a  commission,  it  seems,  should  be  sent  to  examine  him  and  account  for  its  ab- 
sence. Bunch's  Adm'r  v.  Hurst's  Adm'r,  3  Dcss.  Eq.  Rep.  290,  291.  Queire,  whether  this  strict- 
ness would  be  enforced  except  where  there  was  some  suspicion  of  a  designed  suppression  of  the 
paper.  Where  a  person  to  whose  custody  an  instrument  is  traced,  or  properly  belongs,  is  dead, 
inquiry  should  be  made  of  the  family,  and  some  one  of  them  must  be  called  as  a  witness  if  prac- 
ticable ;  otherwise  the  party  will  not  be  allowed  to  go  into  secondary  evidence.  Jackson  ex 
dem.  Livingston  V.  Frier,  16  John.  Rep.  193,  196.  So,  semZife,  the  exccutoi-s  of  the  deceased 
person  should  be  applied  to.  Per  Curiam  in  Jackson  ex  dem.  Bush  v.  Hasbrouck,  12  John.  Rep. 
194.  See  further  what  is  said  in  Kent  v.  Weld,  2  Fairf  Rep.  461.  Where  both  the  plaintifis,  in 
an  action  upon  a  lost  note  brought  by  them  as  executors,  made  aflSdavit  that  they  had  never  had 
the  note  in  their  possession ;  and  one  of  them  testified  to  diligent  and  ineffectual  search  among 
the  papers  of  the  testator;  stating  also  that  his  co-executor  had  had  very  little  to  do  with  the 
settlement  of  the  estate ;  held,  that  this  was  sufBcient  to  let  in  secondary  evidence;  especially  as 
the  other  executor  had  loft  the  county,  and  there  was  some  evidence  in  the  case  tending  to  show 
that  the  note,  since  the  testator's  death,  had  been  in  the  defendant's  possession.  Page  v.  Page, 
15  Pick.  Rep.  368. 
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The  cases  requiring  the  person  to  whom  a  paper  has  been  traced,  to  be  called  in  order  to  ac- 
count for  it,  proceed  upon  the  presumption  that  it  may  be  still  in  his  possession.  This  presump- 
tion, however,  is  liable  to  be  rebutted  (see  Fury  v.  Smith,  1  Hud.  &  Brooke  Rep.  748,  749  ;  Page 
V.  Page,  supra) ;  and  sometimes  the  very  inquiry  which  traces  the  paper  to  the  custody  of  a  par- 
ticular-person at  the  same  time  shows  that  he  no  longer  ha.s  it,  so  as  to  supersede  the  necessity 
of  calling  him.  See  Eex  v.  Morton,  4  Maule  &  Sel.  Rep.  48,  stated  in  the  text.  Where  sub- 
scription papers  belonging  to  a  corporation  were  delivered  to  certain  persons  a  long  time  ago  for  a 
temporary  purpose,  e.  g.  to  obtain  subscribers ;  held,  that  the  presumption  was  not  that  they  still 
continued  in  the  possession  of  such  persons,  but  that  they  had  been  returned  ;  and  therefore 
search  among  the  papers  of  the  corporation  and  of  the  clerk  who  acted  at  the  time,  was  ad- 
judged sufScient,  without  calling  those  who  circulated  the  subscriptions.  Central  Turnpike  Com- 
pany V.  Valentine,  10  Pick.  Rep.  142. 

The  testimony  of  a  third  person,  showing  thorough  search  by  him  among  the  papers  of  one  to 
whom  a  paper  is  traced,  has  been  held  in  a  few  oases  to  supersede  the  necessity  of  calling  the 
latter.  See  per  Best,  C.  J.,  in  Parkins  v.  Oobbett,  1  Carr.  &  Payne,  282,  stated  supra.  This  was 
held  of  search  made  at  the  surrogate's  office  for  a  will,  the  witness  having  searched,  by  the 
assistance  and  under  the  direction  ot  the  surrogate,  in  all  places  where  it  would  be  likely  to  be, 
if  in  the  office.  Jackson  ex  dem.  Schuyler  v.  Russell,  4  Wend.  Rep.  543.  In  Minor  v.  Tillot- 
son  1 7  Peters'  Rep.  99),  a  title  deed  to  W.  H.,  under  whom  the  plaintiff  claimed,  was  sought  to  be 
established ;  the  plaintiff  traced  it  to  the  possession  of  W.  H.,  and  his  attorney  swore  that  he 
applied  to  W.  H.  for  it,  who  handed  him  a  bundle  of  papers  as  containing  all  the  titles  to  his 
Housmas  lands  (the  premises  in  dispute  being  a  part) ;  but  that  on  examination  it  did  not  con- 
tain the  deed  in  question.  The  court  held,  that  as  the  circumstances  left  no  room  for  the  suppo- 
sition that  the  plaintiff  was  acting  otherwise  than  in  good  faith  in  offering  secondary  evidence,  a 
copy  was  admissible  without  calling  W.  H.  to  testify  that  the  deed  was  not  in  his  possession. 
They  speak  of  the  search  as  equivalent  to  the  witness  having  had  free  access  to  all  W.  H.'s  papers, 
and  say  that  it  was  made  under  all  the  advantages  and  prospect  of  finding  the  deed,  that  could 
have  been  afforded  to  W.  H.  himself ;  the  witness  having  been  for  this  purpose  in  the  full  pos- 
session of  W.  H.'s  papers.  Id.  p.  101.  These  remarks  of  the  learned  judge  who  delivered  the 
opinion  lead  us  to  suppose  that  there  were  other  facts  in  the  case  beyond  what  appear  in  the 
report.  For,  how  could  the  witness  know  that  the  papers  handed  to  him  were  all  the  titles  of 
W.  H.,  except  from  W.  H.'s  unsworn  representation  to  him  ?  If  the  witness  had  exammed  the 
papers  in  the  presence  of  W.  H.,  and  apprised  him  that  the  deed  required  was  not  among  them, 
and  W.  H.  had  then  made  search  in  the  witness's  presence,  the  case  would  have  been  strength- 
ened ;  but  this  does  not  appear  to  have  been  done.  Thompson,  J.,  who  delivered  the  opinion, 
relied  upon  the  case  of  Caufman  v.  Congregation  of  Cedar  Springs  (6  Binn.  Rep.  69),  as  directly 
sustaining  the  doctrine  laid  down.  The  latter  case  originated  in  the  Common  Pleas,  and  came 
before  the  Supreme  Court  of  Pennsylvania  on  error.  The  writing  in  question  there  had  been  de- 
posited in  the  hands  of  J.  C,  as  trustee  for  the  parties.  J.  C.  removed  to  another  county,  and  on 
doing  so  placed  the  writing  in  the  hands  of  his  father.  Tlie  father  subsequently  died,  and  all  his 
papers  came  to  the  hands  of  J.  S.,  his  son-in-law.  J.  S.,  with  one  K.,  made  diligent  search 
among  the  papers,  but  could  not  find  the  writing.  These  facts  were  sworn  to  by  jr.  C.  and  K., 
and  the  objection  was  that  J.  S.,  the  son-in-law,  should  be  called;'  but  the  Common  Pleas  over- 
ruled the  objection,  and  allowed  secondary  evidence  to  be  given,  and  the  Supreme  Court  affirmed 
the  judgment.  The  testimony  was  taken  previous  to  the  trial  under  a  rule  of  court,  in  the  form 
of  depositions;  and  Tilgbman,  C.  J.,  placed  considerable  stress  on  this  fact,  as  showing,  that  if 
the  party  objecting  had  suspected  collusion  or  negligence  in  the  search  made  by  J.  S.  and  K.,  he 
might  have  examined  J.  S.  under  oath ;  for  he  had  full  knowledge  of  the  particular  search,  and 
all  the  evidence  intended  to  be  relied  on  to  prove  it,  in  time  to  have  done  so.  Id.  pp.  63,  64. 
Teates,  J.,  who  together  with  Tilgbman,  C.  J,,  delivered  the  only  opinions  in  the  case,  alluded  to 
the  same  circumstance,  and  connected  it  with  the  strong  language  of  K.'s  deposition,  in  which  he 
swore  that  all  the  papers  of  J.  S.'s  father  were  carefully  examined,  and  that  the  agreement  could 
not  be  found.  Id.  pp.  64,  65.  It  seems,  also,  that  J.  S.  and  K.  searched  in  the  presence  of  each 
other,  so  that  the  testimony  of  K.  went  in  some  measure  to  prove  the  search  made  by  J.  S.  Wo 
do  not  perceive,  therefore,  that  even  this  case,  which  goes  perhaps  to  the  extent  of  allowable  lat- 
itude, sustains  the  entire  ground  covered  by  Minor  v.  TiUotson.     Nor  does  Jackson  ex  dem. 
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Schuyler  v.  Eussell  [sv/prd),  support  it  in  all  it3  features.  In  the  latter,  the  witness  called  and 
searched  every  one  of  the  bundles  in  the  office  where  the  wiU  would  have  been  found,  if  in  the 
office,  and  all  which  would  have  been  searched  by  the  surrogate.  He  searched,  moreover,  with 
the  assistance  of  the  surrogate.  These  facts  could  all  be  known,  independent  of  hearsay.  But 
in  Minor  v.  TUlotson,  neither  the  witness  nor  the  court  could  know  that  the  bundle  searched 
was  even  the  probable  place  of  finding  the  paper,  if  in  existence,  save  from  W.  H.'s  unaided  de- 
claration. 

Hearsay  is  inadmissible  to  prove  search,  loss,  &c.  See  a/nte,  note  446  j  also  ante,  note  T8- 
Where  a  witness  swore  that  a  letter  had  been  received  by  him  or  W. ;  that  it  had  been  dihgently 
sought  for  by  him  as  weE  as  by  "W.,  and  could  not  be  found ;  and  that  he  supposed  it  might  have 
been  lost  in  a  certain  fire  that  happened ;  held,  that  secondary  evidence  of  the  letter  was  not 
admissible,  unless  W.  was  called  to  testify  to  his  own  search ;  for  the  testimony  of  the  witness, 
so  far  as  W.'s  search  was  concerned  and  its  character,  must  be  mere  hearsay.  Taunton  Bank  v. 
Richardson,  5  Pick.  Rep.  443.  See  also  Baines  v.  Higgins,  2  MiH.  Lou.  Rep.  220,  222.  So, 
where  a  party  delivered  over  a  letter  received  by  Mm  to  his  daughter,  and  a  witness  swore  that 
he,  the  witness,  made  dihgent  search,  assisted  by  the  daughter ;  held,  that  unless  the  daughter 
was  called,  secondary  evidence  was  admissible.  Parkins  v.  Cobbett,  1  Carr.  &  Payne  Rep.  282. 
But,  where  a  justice's  judgment  and  execution  were  returned  to  the  justice  by  the  constable, 
and  afterwards  they  both  searched  among  the  official  papers  of  the  former,  but  could  not  find 
them  ;  the  plaintiff  and  the  justice  having  both  removed  out  of  the  state ;  held,  that  proof  of 
this  search  by  the  constable  entitled  one  claiming  under  the  judgment  and  execution  to  give 
parol  evidence  of  their  contents.  Underwood  v.  Lane,  1  Dev.  Rep.  113.  Where  an  apprentice 
swore  that  when  his  apprenticeship  expired,  he  asked  his  master  for  the  indentures,  who  said  it 
was  with  the  overseers  of  the  parish;  and  the  successors  in  office  of  the  overseers  proved  that  they 
had  made  diligent  search  among  the  parish  papers,  but  could  not  find  it,  and  that  the  parish 
books  and  papers  of  that  period  were  all  missing ;  held,  that  the  master  was  an  indispensable 
witness  before  secondary  evidence  could  be  received,  as  without  his  testimony  the  only  evidence 
that  search  had  been  made  in  the  proper  place  was  mere  hearsay ;  and  it  would  be  contravening 
first  principles  to  admit  that.  Rex  v.  Denio,  1  Mann.  &  Ryl.  294 ;  S.  C,  t  Barn.  &  Cress.  620. 
See  also  Rex  v.  Rawden,  2  Adol.  &  EUis,  156.  If  the  vicar  of  a  parish  be  applied  to  for  a  copy 
of  the  register  of  a  particular  date,  and  he  state  that  there  is  no  register  of  that  year,  this  is  not 
sufficient  evidence  of  loss  to  let  in  secondary  proof;  the  vicar  must  be  called.  Walker  v.  Beau- 
champ,  6  Carr.  &  Payne,  552. 

Even  where  the  search  is  shown  complete  in  respect  to  persons  and  places,  it  may  still  be  a 
question  whether  it  has  been  thorough.  In  general,  it  should  be  of  a  character  to  satisfy  the 
court  that  a  fair,  honest  and  reasonably  diligent  attempt  has  been  made  to  obtain  the  instrument, 
without  success.  See  the  observations  relating  to  diMgence  in  general,  ante,  of  this  note ;  also 
State  of  Maryland  v.  Wayman,  2  GUI  &  John.  283 ;  M'Conhay  v.  The  Centre  and  KishaooquUlas 
Turnpike  Co.,  1  Penn.  Rep.  426.  For  the  purpose  of  showing  the  character  of  the  search  in 
these  partioulars,  the  testimony  of  the  person  who  made  it  will  generally  be  necessary.  Baines 
V.  Higgins,  2  MUler's  Law  Rep.  220,  222  ;  Taunton  Bank  v.  Richardson,  5  Pick.  Rep.  443.  See 
several  cases  stated  supra,  relating  to  this  point.  The  search  should  be  shown  to  have  been 
made  by  a  person  who  could  read  and  identify  the  paper,  or  it  will  not  be  deemed  satisfactory. 
Mitchell  V.  Mitchell,  3  Stewart  &  Porter,  81.  Where  a  justice  of  the  peace  returned  a  paper  to 
the  clerk's  office,  with  others,  on  appeal,  and  the  clerk  took  out  of  a  pigeon-hole,  where  such 
papers  were  usually  kept,  a  bundle,  which  he  supposed  to  contain  all  the  papers  in  the  cause, 
and  this  paper  was  not  among  them,  but  he  made  no  further  search :  held  not  sufficient  to  let  in 
parol  evidence  of  its  contents.  Southwick  v.  Hayden,  7  Cowcn's  Rep.  334.  See  Bleigh  v. 
Wellesley,  2  Carr.  &  Payne,  400.  Where  the  plaintiff  rehed  upon  the  fact  of  his  having  destroyed 
a  bond  by  mistake,  supposing  it  to  bo  a  note,  and  the  testimony  was  that  the  plaiutilV  received 
the  bond,  and,  at  the  same  time,  took  up  a  note  which  he  had  given,  all  which  took  place  at  M.'s 
house — that  he  put  the  bond  in  his  pocket,  and  on  leiiving  M.'s  house  he  took  out  a  paper  and 
tore  it  up.  Held,  that  the  proof  of  loss  failed  in  two  particulars,  viz :  1st.  The  plaintill'  should 
have  gone  to  where  he  tore  up  the  paper  as  soon  as  he  discovered  its  loss  (which  soems  to  have 
been  the  next  day),  and  endeavored  to  find  some  of  the  remnants ;  and  2d.  He  ought,  on  the 
trial,  to  have  produced  the  note  which  he  alleged  he  designed  to  destroy.     Dumas  v.  Powell,  3 
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Dev.  Rep.  103.  It  will  not  do  to  say,  however,  even  in  a  criminal  case,  and  as  in  favor  of  the 
defendant,  that  the  evidence  must  be  such  as  to  exclude  all  idea  that  the  paper  might  possibly 
have  been  found  on  a  more  diligent  search.  The  rule  is  not  so  rigid.  Accordingly,  where  the 
prisoner  was  indicted  for  forging  a  check,  and  on  the  trial  the  prosecutor  called  one  D. ,  who  said 
he  received  a  check  from  the  prisoner,  of  which  he  retained  a  copy,  and  handed  the  original  to 
one  M. ;  on  producing  the  copy,  it  corresponded  precisely  with  the  check  alleged  hi  the  indict, 
ment ;  M.  testified  that  he  delivered  the  check  to  W. ;  W.  swore  he  delivered  it,  along  with  sun- 
dry other  checks,  to  T.,  and  that  T.,  in  his  presence,  burned  all  of  them  save  one ;  but  whether 
that  was  the  one  delivered  by  D.  to  M.  and  by  M.  to  the  witness,  he  did  not  know.  T.  testified 
that  he  burned  all  the  checks  but  one,  as  stated  by  W. ;  that  he  put  that  in  his  pocket-book,  and 
had  since  seen  it  among  his  papers ;  that,  two  or  three  weeks  before  the  trial,  he  had  looked 
for  it,  and  did  not  find  it;  that,  not  being  apprised  that  he  was  wanted  as  a  witness  till  he  was 
called,  he  had  made  no  thorough  search  among  his  papers  for  the  single  purpose  of  finding  it ;  he 
did  not  know  that  it  was  destroyed  ;  it  was  possibly  still  among  his  papers,  but  he  beUeved  it  to 
be  lost  On  this  testimony,  the  prosecutor  was  allowed  to  go  into  secondary  evidence.  Pendle- 
ton V.  The  Commonwealth,  4  Leigh,  694.  Probably  the  court  were  the  more  ready  in  giving 
credence  to  the  supposition  of  loss,  or  destruction,  as  the  witness,  T.,  seemed  to  have  acted  sus- 
piciously, at  least,  in  burning  up  the  checks  received  by  him  from  W.  This  case,  doubtless, 
should  rank  along  with  those  where  slight  grounds  have  been  deemed  sufficient  to  presume  an 
instrument  suppressed,  it  having  been  last  seen  in  tlie  custody  of  persons  friendly  to  the  prisoner. 
See  ante,  note  472,  also  note  462.  Where  a  paper  was  presumed  to  be  in  the  hands  of  A.,  who, 
by  producing  it,  would  implicate  himself  in  a  criminal  charge,  held,  that  he  having  been  indicted 
for  the  offence,  and  process  issued  against  him  for  his  apprehension,  but  without  effect,  the 
issuing  of  a  subpoena  was  unnecessary,  and  no  further  inquiry  after  him  or  search  for  the  paper 
was  required"to  admit  secondary  evidence.  The  court  placed  stress  upon  the  circumstance  that 
if  A.  had  attended  upon  the  subpoena,  he  could  not  have  been  compelled  to  criminate  himself  by 
producing  the  paper.  United  States  v.  Eeyburn,  6  Peters'  Eep.  352,  366,  367.  See  United 
States  V.  Doebler,  1  Bald.  Rep.  519. 

Where  persons  claiming  under  a  will  were  required  to  show  diligent  search  for  it  as  a  prelimi- 
nary to  secondary  evidence,  it  was  said  that  the  search  must  appear  to  have  been  made  by  them, 
or  at  their  request ;  and  that  search  by  other  persons  and  not  at  their  request  would  not  suffice. 
Dan  V.  Brown,  4  Cowen's  Eep.  492,  cm-ia,  per  Woodworth,  J. 

The  search  must  be  for  the  very  paper  in  question,  and  must  turn  out  to  be  ineffectual  as  to 
that.  Accordingly,  where  it  was  proved  by  a  clerk  that  he  had  searched  the  records  and  found 
no  judgment,  this  was  held  not  enough  to  authorize  secondary  evidence  as  to  the  pleadings.  Fox 
V.  Lambson,  3  Halst.  Rep.  275. 

Where  the  party  relies  on  a  third  person,  to  prove  search  among  the  papers  of  such  person,  he 
should  have  him  regularly  served  with  a  subpoena  containing  a  duces  iemi/m  clause  requiring  the 
production  of  the  instrument  This  may  be  necessary  under  certain  circumstances  by  way  of 
showing  that  the  party  had  used  aU  the  means  in  his  power  to  obtain  the  best  evidence,  and  to 
procure  dihgent  search  to  be  made.  In  Eusk  v.  Sowerwine  (3  Harr.  &  John.  97),  a  witness 
proved  that  he  had  received  a  power  of  attorney,  that  having  occasion  to  refer  to  it  not  long  since 
he  could  not  find  it,  but  that  he  did  not  search  very  thoroughly  for  it,  and  believed  it  to  be 
among  his  papers  stUl.  The  court  held,  that  unless  the  original  was  produced,  or  proved  to  be 
lost,  or  a  subpoena  with  a  diuxs  tecwm,  clause  had  been  issued  to  the  witness,  parol  evidence 
could  not  be  admitted. 

We  have  seen  that  the  declarations  of  the  adverse  party,  and  of  those  under  whom  he  claims, 
are  competent  evidence  on  the  question  of  loss.     See  ante,  note  446. 

Where  defendants  claiming  under  a  wiU,  alleged  by  them  to  be  lost,  seek  to  show  due  search 
for  it  by  the  declaration  of  the  adverse  party,  without  calling  the  person  who  made  the  search, 
such  declarations  should  be  clear  and  explicit,  and  amount  to  a  confession  of  the  very  kind  of 
search  having  taken  place  which  the  defendants  are  bound  to  establish.  A  general  declaration 
that  the  will  could  not  be  found,  will  not  answer ;  for  in  what  manner,  or  by  whom  search  has 
been  made,  is  not  shown  by  it  Dan  v.  Brown,  4  Cowen's  Eep.  483,  491,  492.  So,  semble,  of  a 
declaration  of  the  adverse  party  that  "  he  presumed  there  had  been  a  wiU ;  that  search  had  been 
made  but  it  could  not  be  found."    Id.  484,  491.    The  declarations  of  one  tenant  in  com  mon  and 
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Where,  however,  the  person  who  has  the  custody  of  the  missing  docu- 
ment is  proved  to  be  alive,  or  may  be  presumed  to  be  so,  he  ought  to  be 
called  as  a  witness,  and  his  declarations  will  not  be  received  in  evidence. 
Thus,  where  an  indenture  was  traced  to  the  possession  of  a  living  person, 


co-claimant,  in  partition  have  been  held  inadmissible  to  prove  due  search  as  against  another. 
Dan  V.  Brown,  4  Cowen's  Rep.  483.     But  see  cmU,  note  137. 

It  has  been  seen  also,  that  parties  and  persons  interested,  are  allowed  to  testify  on  the  ques- 
tion of  search,  loss,  &c.,  and  that  sometimes  they  mmi  testify  or  make  affidavit,  before  secondary- 
evidence  will  be  received.  See  ante,  note  446,  and  the  cases  there  cited.  Also  Davis  v. 
Spooner,  3  Pick.  Rep.  287;  Hammond  v.  Hopping,  13  "Wend.  509.  This,  it  seems,  will  be  re- 
quired in  all  those  cases  where,  notwithstanding  the  search  proved,  there  is  still  a  suspicion  that 
the  paper  is  in  the  possession  or  under  the  control  of  the  party.  But  where  am  original  deed  on 
which  a  suit  was  brought,  was  traced  into  the  hands  of  the  plaintiff 's  attorney,  who  believed  it 
to  have  been  lost  while  in  his  possession,  a  copy  was  allowed  as  evidence  without  affidavit  by 
the  plaintiff  that  the  original  was  not  in  his  possession.  Myer  et  al.  v.  Barker,  6  Binn.  Rep.  228, 
234.  See  also  Smith  v.  Martin,  2  Tenn.  Rep.  (Overt.)  208.  And  generally,  when  the  law 
raises  no  presumption,  and  there  is  no  suspicion  that  the  paper  is  in  the  possession  of  the  party, 
he  need  not  be  sworn.     Denton  v.  HiU,  4  Hayw.  Rep.  73. 

Where  a  party  sues  upon  a  lost  instrument  in  a  court  of  law,  which  the  defendant  may  be 
compelled  to  pay  if  found,  to  a  bonaflde  holder,  he  must  do  something  more  than  prove  the  mere 
loss  ;  even  in  such  cases,  however,  he  is  not  bound  to  give  positive  and  unequivocal  evidence  c^ 
destruction ;  indeed  circumstantial  or  presumptive  evidence  is  said  to  be  the  ordinary  proof.  But 
the  measure  of  it  must  be  such  as  to  establish  beyond  reasonable  doubt,  that  the  defendant  can- 
not be  made  liable  on  the  instrument  a  second  time  to  a  hona  fide  holder.  As  to  this  subject, 
however,  at  large,  see  post  of  the  text,  and  the  notes.  The  following  cases  may  be  consulted  as 
illustrating  the  general  doctrine.  Swift  v.  Stevens,  8  Conn.  Rep.  431;  Page  v.  Page,  15  Pick. 
Rep.  368 ;  Rowley  v.  Ball,  3  Cowen's  Rep.  303 ;  Peabody  v.  Denton,  2  Gall.  Rep.  351 ;  Jones  v- 
Fales,  5  Pick.  18 ;  Renner  v.  Bank  of  Columbia,  9  Wheat.  581 ;  Burdick  v.  Green,  15  John.  Rep. 
247  ;  Pintard  v.  Tackiiigton,  10  Id.  104 ;  Angel  v.  Felton,  8  Id.  149 ;  Holmes  v.  D'Camp,  1  Id. 
34;  Sims  v.  Sims,  2  Eep.  Const.  Ct.  So.  Car.  225;  Anderson  v.  Robson,  2  Bay's  Rep.  495;  John 
V.  John,  1  Wright's  Rep.  584;  Fales  v.  Russel,  16  Pick.  315.  In  an  action  on  a  lost  note,  evi- 
dence of  loss  coupled  with  the  lapse  of  eighteen  years,  was  held  sufficient  to  show  that  the  de- 
fendant could  not  be  subjected  to  pay  it  again,  and  therefore  the  plaintiff  was  allowed  to  re- 
cover. Peabody  v.  Denton,  2  Gall.  Rep.  351.  See  Davis  v.  Benbow,  2  Bail.  Rep.  427,  428.  If 
it  is  shown  that  the  note  is  not  negotiable,  that,  together  with  reasonable  proof  of  mere  loss,  wiH 
entitle  the  plaintiff  to  recover.  And,  it  has  been  held,  that  the  onus  is  on  the  defendant  to  show 
the  fact  that  the  note  was  negotiable,  if  he  would  avoid  a  recovery.  M  'Nair  v.  Gilbert,  3  Wend. 
344;  Pintard  v.  Tackington,  10  John.  Rep.  104.  In  New  York,  it  is  provided  by  statute,  that 
in  any  suit  founded  upon  any  negotiable  note  or  bill  of  exchange,  or  in  which  such  note,  if  pro- 
duced, might  be  allowed  as  a  set-off,  if  it  appear  on  the  trial  that  such  note  or  biH  was  lost,  while 
it  belonged  to  the  party  claiming  the  amount  due  thereon,  parol  or  other  evidence  of  its  contents 
may  be  given,  and  the  parly  will  be  entitled  to  recover  on  it,  as  if  it  had  been  produced.  2  R. 
S.  406,  §  75.  But  to  entitle  a  party  to  recover,  he  must  execute  a  bond  to  the  adverse  party,  in 
a  penalty  at  least  double  the  amount  of  such  note  or  bill,  with  two  sureties,  to  be  approved  by 
the  court  in  which  the  trial  shall  be  had,  conditioned  to  indemnify  the  adverse  party,  his  heira  and 
personal  representatives,  against  all  claims  by  any  other  person  on  account  of  such  note  or  bill, 
and  against  all  costs  and  expenses  by  reason  of  such  claim.    Id.  §  76. 

The  following  cases,  not  easily  reducible  to  any  specific  rule,  may  be  consulted  as  throwing 
additional  light  upon  the  general  doctrine  as  to  the  sufficiency  of  the  proof  of  loss.  Sieard  v. 
Cecil,  6  Peters'  Rep.  124;  Stoddert  v.  The  Vestry  of  Port  Tobacco  Parish,  2  Harr.  &  John.  227; 
Sulger  V.  Dennis,  2  Binn.  428  ;  Spencer  v.  Spencer,  1  Gall.  Rep.  622  ;  Poignard  v.  Smith,  8  Pick. 
278,  279:  Ben  v.  Peete,  2  Rand.  Rep.  642  ;  Grimes  v.  Talbot,  1  Marsh.  Ken.  Rep.  205 ;  Dorsey 
V.  Gassoway,  2  Harr.  &  Johns.  405,  406,  407  ;  Kingwood  v.  Bethlehem,  1  Green's  Rep.  226. 
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who,  ill  answer  to  an  inquiry  for  it,  said  that  she  could  not  find  it,  nor  did 
she  know  where  it  was;  it  was  held(l)  that  this  was  not  sufficient  evidence 
of  search.  So,  on  an  appeal  against  an  order  of  removal,  it  was  proved 
by  the  pauper,  that  he  had  been  bound  apprentice  twenty-three  years  pre- 
vious to  the  trial  of  the  appeal,  by  an  indenture  which  was  signed  and 
sealed,  and  that  he  served  seven  years,  and  that  his  master  had  the  inden- 
tures, and  that  when  his  apprenticeship  expired,  he  asked  his  master  for 
the  indentures,  who  said  that  the  parisli  officers  had  them :  it  was  held, (2) 
that  the  declarations  of  the  master,  who  might  have  been  called  as  a  wit- 
ness, were  not  admissible,  so  as  to  let  in  secondary  evidence  of  the  in- 
dentures. 

In  the  case  of  The  King  agt.  Morton, (3)  where  it  appeared  that  only 
one  part  of  an  indenture  of  apprenticeship  had  been  executed,  that  the 
pauper  and  master  were  both  dead  at  the  time  of  trial,  and  that  an  inquiry 
for  it  had  been  made  of  the  pauper  shortly  before  his  death,  who  said  that 
the  indenture  had  been  given  up  to  him  after  the  expiration  of  his  appren- 
ticeship, and  that  he  had  burned  it,  and  an  inquiry  had  also  been  made  of 
the  daughter  and  sole  executrix  of  the  master,  who  said  that  she  knew 
nothing  about  it ;  under  these  circumstances  the  Court  of  King's  Bench 
were  of  opinion,  that  a  sufficient  inquiry  had  been  made  to  render  the 
parol  evidence  of  the  contents  admissible.  It  was  said  by  Bayley,  J.,(4) 
that  the  decision  in  this  case  did  not  proceed  on  the  ground,  that  the  de- 
claration of  the  executrix  of  the  master  was  admissible ;  but  that,  if  the 
declaration  of  the  pauper  were  admissible  so  as  to  show  a  possession  of  the 
indenture  by  him,  it  showed  also  that  further  search  and  inquiry  was  un- 
necessary, because  he  stated  that  it  had  been  given  up  to  him,  and  that  he 
had  burned  it.  But  in  the  case  of  The  King  agt.  Eawden,(5)  the  court 
laid  stress  upon  the  fact,  that  in  The  King  agt,  Morton  inquiry  had  been 
made  of  the  master's  executrix.  It  was  observed,  that  the  evidence  ten- 
dered was  of  a  dangerous  kind,  and  should  be  received  with  caution. (6) 

When  it  sufficiently  appears,  that  the  sources  of  primary  evidence  are 
exhausted,(7)  and  that  secondary  evidence  of  writings  is  admissible,  the 
question  arises,  as  to  the  kind  of  secondary  evidence  which  may  be  ad- 
mitted. 

3.  Of  the  kind  of  secondary  evidence,  which  may  be  admitted. 


(1)  E.  V.  Castleton,  6  T.  R.  236.     And  see  R.  v.  St.  Sepulchre,  2  Bott,  353. 

(2)  R.  V.  Denio,  7  B.  &  C.  620.  And  see  'Willianis  v.  Younghusband,  1  Stark.  R.  139,  whene  . 
an  answer  to  an  inquiry  after  a  policy  of  insurance  was  held  not  sufficient.  See  also  Parkins  v. 
Cobbet,  1  C.  &  P.  282. 

(3)  4  M,  &  S.  48. 

(4)  In  R.  V.  Denio,  1  B.  &  0.  620. 
(6)  A.  &  B.  156,  supra,  p.  559. 

(6)  But  see  R.  v.  Kenilworth,  1  Q.  B.  642. 

(V)  S.  P.,  Poignard  v.  Smith,  8  Pick.  R.  272 ;  Kernes  v.  Swope,  2  "Watts'  Rep.  75. 
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No  degrees  in  secondary  evidence. 

In  secondary  evidence  there  are  no  degrees,  that  is,  no  precedence  or 
superiority  in  point  of  admissibility  :  an  attested  copy  of  a  written  instru- 
ment is  not  of  a  superior  order  of  proof  to  an  examined  copy,  nor  is  either 
superior  to  parol  evidence  of  the  contents.(l) 


(1)  Note  4Y4. — When  the  original  is  lost,  and  tliere  is  a  counterpart,  the  latter  should  be 
accounted  for  before  inferior  evidence  is  admissible.  But  after  the  loss  of  the  different  parts  are 
proved,  or  these  are  shown  unattainable,  then  examined  copies,  or  the  parol  evidence  of  vfit- 
nesses,  may  be  resorted  to.  See  the  text,  and  note  458  ;  also,  Kerns  v.  Swnpe,  2  Watts'  Rep. 
'75,  79 ;  Viekroy  v.  M'Ejiight,  4  Binn.  Rep.  211,  per  Teates,  J. ;  Den  v.  M'AUister,  2  Halst.  Rep. 
46,  56. 

Semble,  that  a  copy  made  from  memory,  after  the  loss  of  the  original,  cannot  be  admitted  as 
an  examined  copy.  Jones  v.  Fales,  5  Mass.  Rep.  101,  103.  It  may,  however,  be  used  doubt- 
less, in  connection  with  the  testimony  of  the  person  who  made  it,  as  a  memorandum.  See  the 
text  and  note  47  T. 

Sworn  copies  of  the  entries  in  private  books  have  been  admitted,  where  the  originals  were 
lost,  &c.  See  Holmes  v.  Marden,  12  Pick.  169  ;  Beekman's  Ex'r  v.  Bookman's  Ex'r,  Anth.  N. 
P.  123.     See  note  443. 

The  draft  from  which  an  original  instrument  was  engrossed,  has  been  spoken  of  as  "a  much 
higher  piece  of  secondary  evidence  that  any  copy  made  after  engrossment."  Per  Bushe,  C.  J., 
in  Fury  v.  Smith,  1  Hud.  &  Brooke,  735.  At  all  events,  it  is  admissible  when  authenticated  by 
the  person  who  engrossed  it.  Id.  If  the  draft  be  used  as  secondary  evidence  to  prove  the  con- 
tents of  an  instrument  alleged  in  an  indictment  for  forgery,  and  in  the  draft  words  ara  abbre- 
viated, which  are  spelled  out  at  length  in  the  indictment,  it  will  be  for  the  jury  to  say  whether 
they  think  the  words  abbreviated  in  the  draft  were  inserted  at  length  in  the  instrument  as 
engrossed,  on  a  question  of  variance  arising.  Rex  v.  Hunter,  4  Carr.  &  Payne,  396.  The  plam- 
tiff  had  lost  his  part  of  an  agreement  under  seal,  after  it  had  been  duly  stamped,  and  the  defend- 
ant, upon  notice,  produced  his  part  unstamped,  and  the  plaintiff  the  draft :  held,  that  the  defend- 
ant's part,  unstamped,  might  be  read  in  evidence.     Munn  v.  Godbold,  3  Bing.  292. 

An  examined  or  sworn  copy,  is,  in  general,  to  be  proved  such  by  one  who  has  compared  it  with 
the  original.  Kerns  v.  Swope,  2  Watts'  Rep.  75.  As  to  the  mode  of  comparing  copy  with  the 
original,  see  cmte  of  these  notes.  Hence  the  rule,  that  a  mere  copy  of  a  copy  is  not  evidence. 
Whitacre  v.  M'llhaney,  4  Munf  Rep.  310  ;  Ryves  v.  Braddell,  1  Irish  T.  E.  184;  United  States 
V.  Sherman,  1  Pet.  C.  0.  Rep.  98  ;  Norwood  v.  Green,  5  Mart.  Lou.  Rep.  (N.  S.)  175.  See  ante, 
note  377.  Where,  however,  a  witness  testified  that  a  certain  record  of  a  power  of  attorney  was 
a  copy  of  the  original  made  by  him,  and  that  the  copy  produced  was  a  true  copy  of  the  reogrd, 
having  been  compared  with  it  by  himself;  held,  that  this  was  not  the  case  of  a  copy  simply,  but 
the  case  of  a  second  copy,  verified  as  a  true  copy  of  the  original ;  and,  therefore,  it  was  admissible 
as  secondary  evidence.  Winn  v.  Patterson,  9  Peters'  Rep.  663.  The  court  said,  that  in  point  of 
evidence,  this  was  precisely  the  same  as  if  the  witness  had  made  two  copies  at  the  same  time  of 
the  original,  and  had  then  compared  one  of  them  with  the  original,  and  the  other  with  the  first 
copy,  which  he  found  correct.  The  mode  by  which  he  arrived  at  the  result,  that  the  second  copy 
was  a  true  one  of  the  original,  might  be  more  circuitous  than  that  by  which  he  ascertained  the 
first  to  be  correct ;  but  that  only  furnished  matter  of  observation  as  to  the  strength  of  the  proof, 
and  not  as  to  its  dignity  or  degree.  Id.  See  Robertson  v.  Lyndi,  18  Johns.  Rep.  451.  Also, 
Kerns  v.  Swope,  2  Watts'  Rep.  75,  80.  Winn  v.  Patterson  {supra)  would  seem  a  warrant  for 
Saying  that  no  discrimination  is  to  be  made  between  copies,  as  to  the  point  of  competency  on 
the  ground  that  one  is  more  likely  to  be  correct  than  another,  provided  the  authentication  of 
both  reaches  back  to  the  original.  So  far  it  goes  to  sustain  the.  general  proposition  noticed  ante 
note  458,  that  there  are  no  degrees  of  secondary  evidence.  But  Brewster  v.  Countryman  112 
Wend.  446),  in  some  of  its  dicta,  at  least,  seems  sHghtly  the  other  way.  There,  n  sworn  copy  of 
an  agreement  was  produced  against  the  defendant,  who  had  himself  destroyed  the  original.  The 
case  states  that  the  plaintiff  proved  he  had  requested  H.  to  make  a  copy  of  the  agreement  and 
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Thus,  fyhere  the  defendant  had  given  notice  to  the  plaintiff  to  produce  a 
letter,  of  which  he,  the  plaintiff,  had  kept  a  copy,  but  the  letter  was  not 
produced  at  the  trial,  it  was  held,  that  he  might  give  parol  evidence  of  its 
contents,  and  was  not  bound  to  put  in  the  copy.(l) 

Attesting  witness  to  original  need  not  be  called. 

So,  where  a  party,  after  receiving  notice  to  produce  at  the  trial  a  notice 
to  quit,  refused  to  produce  it ;  on  which  a  copy  of  the  notice  to  quit  was 
offered  in  evidence,  bearing  the  name  of  an  attesting  witness,  it  was  held 
that  it  was  not  necessary  to  call  the  witness  to  prove  the  execution  of  the 
original  i]0tice.(2)  In  the  case  of  Doe  on  the  demise  of  Gilbert  agt. 
Eoss,(3)  where  the  plaintiff's  counsel  tendered  in  evidence  an  attested  copy 
of  a  deed — the  contents  of  the  deed  being  a  necessary  part  of  the  plaintiff's 
case,  and  in  the  possession  of  an  attorney,  who  declined  to  produce  the 


the  paper  in  question  purported  to  be  a  copy  in  H.'s  handwriting ;  a  witness  swore  also,  that  he 
had  seen  the  original,  and  that  the  alleged  copy  was  substantially  the  same.  The  court  held  the 
copy  inadmissible,  on  the  ground  that  the  best  evidence  was  not  produced.  They  say  the  au- 
thenticating testimony  was  pretty  strong,  but  that  H.'s  testimony,  whose  absence  was  not 
accounted  for,  would  be  stronger ;  that  the  evidence  produced  showed  there  was  better  evidence 
in  the  power  of  the  party  not  produced,  the  very  case  in  which  secondary  evidence  should  not 
be  received  as  sufBcient.  Id.  488,  489.  The  decision  itself,  in  this  case,  would  seem  in  princi- 
ple, to  range  along  with  those  which  forbid  a  resort  to  a  circumstantial  or  suspicious  evidence, 
where  that  which  is  direct  and  positive  is  plainly  within  the  party's  reach.  See  ante,  notes  166 
and  194,  Tol.  I ;  Den  v.  M'AUister,  2  Halst.  R.  55 ;  Bank  of  Utica  v.  Hillard,  5  Cow.  Rep. 
153,  158.     See  Liebman  v.  Pooley,  1  Stark.  Rep.  167,  stated  ante,  note  458. 

Where  the  record  of  an  instrument  is  admissible,  either  as  secondary  or  primary  evidence,  a 
sworn  copy  will,  in  the  like  cases,  be  evidence  to  the  same  degree,  and  the  record  itself  need  not 
"be  produced.  This  is  upon  the  ordinary  principle  applicable  to  pubUc  books,  &c.,  some  cases  in 
relation  to  which  were  set  down  aMe,  note  416.  Winn  v.  Patterson,  9  Pet.  Rep.  616,  677.  So, 
certified  copies  have  been  frequently  admitted  (see  M 'Mullen  v.  Brown,  1  Harp.  Rep.  76 ;  Cun- 
ningham V.  Tracy,  1  Corm.  Rep.  252;  Poignard  v.  Smith,  8  Pick.  278);  but  these  must  depend 
for  their  competency  upon  the  question,  whether  by  the  local  law  the  officer  is  authorized  to  give 
out  and  certify  copies.  See  ante,  note  416  ;  Garland's  Ex'rs  v.  Goodloe's  Adm'rs,  2  Hayw.  351 ; 
Garwood  V.  Dennis,  4  Binn.  314;  Baker  v.  Preston,  1  Gilmer,  235.  And  if  the  record  itself 
would  not  be  evidence,  neither  would  sworn  or  certified  copies  of  it,  merely  as  such.  Winn  y. 
Patterson,  9  Peters'  Rep.  676,  677  ;  Kerns  v.  Swope,  2  Watts'  Rep.  75.  See  further  as  to  sworn 
or  certified  copies  of  the  records  of  deeds,  note  479. 

The  exemplification  of  a  copy  of  the  certificate  of  appraisers,  filed  in  the  treasurer's  office,  hav- 
ing an  indorsement  of  the  treasurer  upon  it  that  the  original  had  been  delivered  to  C.  C,  de- 
ceased, has  been  held  evidence  after  search  among  the  papers  of  C.  C. ;  though  it  was  but  the 
mere  copy  of  a  copy.  Jackson  ex  dem.  Swartwout  v.  Cole,  4  Cowen's  Rep.  587.  As  against  the 
state,  such  copy  having  been  furnished  to  the  treasurer  by  the  commissioners  of  forfeitures,  for 
his  information,  and  as  his  guide  under  the  act  vesting  the  lands  in  0.  C,  and  having  the  indorse- 
ment of  the  treasurer  upon  it,  of  all  he  had  done,  was  held  of  equal  dignity  with  the  original.  Id. 

In  an  action  on  a  lost  note,  an  alleged  notarial  copy  of  the  note  was  permitted  to  go  to  the 
jury,  as  a  fair  ground  for  presuming,  when  taken  in  connection  with  the  testimony  of  a  witnesB, 
that  the  paper  e.xhibited  to  the  notary  was  the  same  which  had  been  in  the  witness's  possessioo, 
and  acknowledged  by  one  of  the  defendants.    Peabody  v.  Denton,  2  Gall.  Rep.  351. 

(1)  Brown  v.  Woodman,  6  C.  &  P.  206.     See  also  Doe  d.  Morse  v.  WiUiams,  Car.  &  M.  616. 

(2)  Poole  V.  Warren,  8  A.  &  E.  582. 

(3)  7  M.  &  W.  102. 
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original  at  the  trial  under  a  sM6/>ce?irt— the  copy  was  objected  to;  as  to  be 
inadmissible  for  want  of  a  stamp  ;  the  counsel  then  proposed  to  prove  the 
contents  of  the  deed  by  the  parol  evidence  of  a  witness ;  and  Lord  Den- 
man,  0.  J.,  received  the  evidence.  The  question  as  to  the  admissibility  of 
this  evidence  came  afterwards  before  the  Court  of  Exchequer,  which  held 
that  it  had  been  properly  admitted,  on  the  ground  that  there  are  no  de- 
grees in  secondary  evidence.  "  No  doubt,"  said  Parke,  B.,  "  an  attested 
copy  is  more  satisfactory,  and,  in  that  sense  of  the  word,  is  superior  evi- 
dence to  mere  parol  testimony  ;  but  to  exclude  the  latter  entirely,  is  a  dif- 
ferent thing.  As  soon  as  the  party  has  accounted  for  the  absence  of  the 
original  document,  he  is  at  liberty  to  give  any  kind  of  secondary  evidence. 
The  rule  is,  that  '  no  evidence  is  to  be  adduced  which  ex  natura  rei,  sup- 
poses still  greater  evidence  behind  in  the  party's  own  power  and  posses- 
sion.' Now,  where  parol  evidence  is  tendered,  it  does  not  of  itself  show 
that  there  exists  any  better  species  of  secondary  evidence,  and  conse- 
quently, raises  no  presumption  against  itself.  Does  then,  the  fact,  subse- 
quently introduced,  of  there  being  an  attested  copy,  alter  the  nature  of  the 
parol  evidence  ?  I  think  not ;  and  that  if  a  party  is  entitled  to  give  any 
secondary  evidence  at  all,  he  is  entitled  to  give  any  secondary  evidence  in 
his  power.  If  this  were  not  so,  secondary  evidence  must  be  classified,  and 
where  would  the  classification  end  ?  It  would  be  necessary  to  distinguish 
between  secondary,  tertiary,  and  quarternary  evidence.  Nor  A\ould  it 
stop  even  there;  for  the  value  of  parol  evidence  may  differ  ;  as  one  wit- 
ness may  have  a  better  memory  than  another."(l) 

Abstract  of  deed. 

An  abstract  of  the  contents  of  the  deed  of  feoffment,  compared  by  a  wit- 
ness with  the  original  deed,  which  was  delivered  to  the  defendant  as  part 
of  his  title  deeds  on  a  sale  of  the  property,  is  admissible  on  the  part  of  the 
plaintiff' as  secondary  evidence  of  the  deed.  This  was  decided  in  the  case 
of  Doe  on  the  demise  of  Rowlandson  agt.  Wainwright,(2)  in  which  it  did 
not  appear,  on  either  side,  that  there  was  any  copj-  of  tlie  deed  in  exist- 
ence ;  but  if  that  had  appeared,  the  abstract,  it  is  conceived,  would  still 
have  been  competent  secondary  evidence  ;  for  the  plaintiff  niiglit  not  have 
known  of  the  copy — or,  if  he  had  known  of  it,  might  not  have  been  able 
to  produce  it — or  if  able  to  produce  it,  might  not  have  been  able  to  prove 


(1)  In  Doe  d.  Rowlandson  t.  'Wainwright  (5  A.  A  E.  520),  several  of  the  judges  appeared  to  be 
inclined  to  the  opinion,  that  an  abstract  of  a  deed  would  not  be  the  best  secondary  evidence,  and 
that  if  a  copy  of  it  had  been  proved  to  be  in  existenee,  it  might  have  been  neccssarv  to  i;ive  no- 
tice to  produce  the  copy.  And  see  by  Best,  0.  J.,  in-Munn  v.  Godbold,  3  Bing.  294,  as  to  de- 
grees of  secondary  evidence.  That  a  counterpart  is  better  secondary  evidence  than  a  copy,  see 
E.  V.  Oaatleton,  6  T.  R.  236;  B.  N.  P.  254.  An  inscription  on  a  tablet  in  a  church,  or  on  a  wall, 
may  be  proved  by  parol,  though  it  is  usual  to  show  the  witness  a  copy.  Doe  v.  Cole,  6  C.  & 
P.  369. 

(2)  Ut  swpra. 
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it  a  true  copy  ;  and  even  if  it  could  have  been  proved  to  be  a  true  copy, 
still,  tbough  the  production  of  the  copy  might  have  been  more  satisfactory, 
the  abstract  would  have  been  admissible,  upon  the  principle  that  there  are 
no  degrees  in  secondary  evidence :  in  other  words,  the  weight  of  the  evi- 
dence might  have  been  open  to  observation,  but  its  admissibility  could  not 
have  been  objected  to.(l)  The  same  principle  which  admits  of  an  ab- 
stract in  such  a  case  as  secondary  proof,  dispenses  with  the  calling  of  an 
attesting  witness  to  prove  the  deed,  although  it  appeared  from  the  evi- 
dence of  the  person  who  compared  the  abstract,  that  there  were  attesting 
witnesses  to  the  feoffment.(2) 

Presumptions  and  proof  by  copy. 

Where  the  original  document,  which  is  not  produced,  required  a 
stamp,  it  will  be  presumed,  unless  the  contrary  appear,  that  it  was  duly 
stamped, (3)  and  an  unstamped  copy  may  be  given  in  evidence.  Thus 
where  a  plaintiff  had  lost  his  part  of  an  agreement  under  seal,  and  the  de- 
fendant, upon  notice,  produced  his  part  unstamped,  it  was  held,  that  the 
defendant's  part,  though  unstamped,  was  good  secondary  evidence.(4) 
But  if  it  is  shown  that  the  original  was  not  stamped,  an  unstamped  copy 
cannot  be  received. (5) 

In  a  case(6)  where  it  became  necessary,  on  the  part  of  the  plaintiif,  to 
prove  an  order  given  by  the  defendant  to  a  person  to  pay  to  the  plaintiff 
moneys  to  a  certain  amount,  which  should  be  received  by  him  on  his  (the 
defendant's)  account :  the  order  was  not  produced,  but  diligent  search  was 
proved  to  have  been  made  for  it  among  the  plaintiff's  papers;  upon  this, 
secondary  evidence  of  the  order  was  ruled  to  be  admissible  :  a  paper  was 
then  put  in,  purporting  to  be  an  afSdavit  by  the  defendant,  stating  that 
the  defendant  had  made  the  order,  and  setting  it  out ;  and  it  had  been  ad- 
mitted by  the  defendant's  attorney  to  the  plaintiff's  attorney,  that  this 
paper  was  a  true  copy  of  an  affidavit  sworn  by  the  defendant  (but  not  filed 
or  used):  an  objection  was  made  to  this  secondary  proof  on  the  ground 
that  the  order  was  not  proved  to  have  been  stamped,  nor  to  have  been 
examined  with  the  original;  but  Lord  Abinger,  C.  B.,  permitted  the  copy 
to  be  read :  and  the  Court  of  King's  Bench  afterwards  confirmed  hia 


(1)  See  supra,  p.  570,  u.  1. 

(2)  Doe  d.  Rowlandson  v.  Wainwright,  5  A.  &  B.  520. 

(3)  Crisp  V.  Anderson,  1  Stark.  B.  35.  See  also  E.  v.  Long  Buckby  (Inhabs.),  1  East,  45 ; 
Doe  d.  Fryer  v.  Coombs,  3  Q.  B.  687 ;  Hart  v.  Hart,  1  Hare,  1. 

(4)  Munn  v.  Godbold,  3  BIng.  292.  And  see  Waller  v.  Horsfall,  1  Camp.  501 ;  Garnons  v. 
Swift,  1  Taunt.  507.  In  the  marginal  note  to  Munn  v.  Godbold  («i  mprij),  it  is  stated,  that  the 
original  agreement  "had  been  duly  stamped;"  but  that  nowhere  appears  in  the  body  of  the 
report. 

(5)  Crowther  V.  Solomons,  6  C.  B.  758.  See  also  Bippiner  v.  "Wright,  3  B.  &  A.  478;  B.  v. 
Castle  Morton  (Inhabs.),  Id.  588.  As  to  the  admissibility  of  an  unstamped  document  for  a  collat- 
eral purpose,  see  Keane  v.  Janes,  2  C.  &  K,  727 ;  Bethell  v.  Blenoowe,  3  M.  &  G.  119. 

(6)  Pooley  v.  Goodwin,  4  A.  &  E.  94. 
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ruling.  "  The  defendant  himself,"  said  Lord  Denman,  C.  J.,  "  having  set 
out  the  order  in  his  afildavit,  it  must  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  it  had  been  duly  stamped.  But  then  it  was 
objected,  that  only  a  copy  of  the  af&davit  was  produced ;  the  answer  to 
-which  objection  is,  that  it  was  admitted  to  be  a  true  copy  by  the  defend- 
ant's attorney."  In  this  case,  then,  it  appears,  a  paper,  purporting  to  be  a 
copy  of  an  af&davit  made  by  the  defendant,  was  substituted  in  the  place  of 
the  original  by  virtue  of  the  admission  of  his  attorney  that  it  was  a  true 
copy  of  the  defendant's  af&davit ;  and  that  part  of  the  copy  which  pur- 
ported that  the  defendant  had  signed  an  order  as  therein  set  out,  was  sub- 
stituted in  the  place  of  the  original  order  (for  which  a  search  had  been 
made  without  effect),  by  virtue  of  the  admission  of  the  defendant  himself 
in  his  af&davit ;  and  lastly,  this  admission  by  the  defendant  amounted  to 
a  recognition  of  the  order  as  a  valid  and  available  instrument,  and  was 
thus  good,  prima  facie  evidence  of  its  having  been  duly  stamped. 

It  has  been  shown  in  a  previous  part  of  this  work,(l)  that  in  some  cases 
an  admission  by  a  party  to  a  suit  as  to  the  contents  of  a  written  instrument 
may  be  given  in  evidence  against  such  party,  without  a  notice  to  produce 
the  instrument. 

Copy  of  a  copy. 

Although  the  non-production  by  a  party  of  the  best  evidence  will  render 
secondary  evidence  admissible,  yet  it  does  not  open  the  door  to  all  sorts  of 
other  evidence,  however  loose,  which  his  adversary  chooses  to  tender. 
Thus,  where  a  copy  of  a  copy  of  a  document  in  the  possession  of  the  de- 
fendant, who  had  received  a  notice  to  produce  the  original,  was  offered  as 
secondary  evidence  of  the  contents,  being  produced  by  a  witness,  who 
stated  that  he  had  compared  it  with  the  first  copy,  which  he  had  compared 
with  the  original  document,  and  that  the  iirst  copy  was  stUl  m  his  posses- 
sion, the  proposed  proof  Avas  rejected.(2)  This  evidence  was  manifestly 
defective ;  it  did  not  appear  that  the  witness  had  compared  the  copy  pro- 
duced with  the  original  document.  But  although  this  second  copy  was 
inadmissible,  still  parol  evidence  of  the  contents  of  the  original  document 
would  have  been  admissible.(3) 

Entry  of  letter,  in  course  of  business. 

Entries  by  deceased  clerks,  regularly  made  by  them,  purporting  to  be 
popies  of  letters  written  in  the  course  of  business,  are  secondary  evii^ence 
of  the  contents  of  the  letters ;  and  if  it  was  the  duty  of  the  clerks  to  see 
that  the  letters  copied  by  them  were  sent  by  the  post,  the  entries  might 
amount  to  proof  of  the  fact  of  sending  the  letters.('i)     "Where  it  appeared 

(1)  AnU,  Vol.  I,  Chap.  8,  Sect.  10,  Admissions  by  Parties  as  to  Written  Documents. 

(2)  Bveringham  v.  Roundell,  2  Mo.  &  R.  138. 

(3)  See  also  Liebman  v.  Pooley,  1  Stark.  R.  167;  Villiers  v.  Villiers,  2  Atk.  71. 

(4)  Prltt  V.  Fairolough,  3  Camp.  305  j  Hagedorn  v.  Reid,  Id.  377 ;  Toosey  v.  'Williams,  M.  & 
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ttat  the  defendant  Lad  acknowledged  the  receipt  of  a  letter  of  a  particular 
date,  whicli  was  not  produced  at  the  trial  when  required,  it  was  ruled,(l) 
that  an  entry  in  a  letter-book  (purporting  to  be  a  copy  of  a  letter  of  the 
same  date  from  the  plaintiff  to  the  defendant,  and  inserted  by  a  deceased 
clerk,  who  kept  the  book  according  to  the  course  of  business,  and  with 
great  punctuality),  was  admissible  evidence  of  the  contents  of  the  letters  in 
question.(2)     "  The  rules  of  evidence,"  said  Lord  EUenborough,  C.  J., 


M.  129.  See  Vol.  I,  Chap.  8,  Sect.  8,  as  to  the  principle  upon  which  this  kind  of  evidence  ia 
receivable. 

Note  dtS. — Mere  extracts  from  letters  cannot  be  used  as  examined  copies,  though  the  witness 
by  whom  they  are  proposed  to  be  authenticated,  is  ready  to  swear  that  there  was  nothing  jn  the 
original,  relating  to  the  matter  in  controversy,  beyond  what  is  contained  in  the  extract ;  for,  to 
give  a  proper  construction  to  the  letter,  the  whole  must  be  looked  into ;  and  the  testimony  of  a. 
person  swearing  that  all  which  relates  to  the  controversy  is  contained  in  what  is  produced, 
necessarily  and  at  best  only  amounts  to  matter  of  opinion,  which  it  is  dangerous  to  rely  upon  in 
such  cases.  Dennison  v.  Barber,  6  Serg.  &  Eawle,  420.  See  ante,  note  Stl.  Otherwise,  how- 
ever, if  the  plamtiff  keeps  a  letter-book,  which  he  refuses  to  produce,  after  notice.  Dennison  v. 
Barber,  supra.  And  the  plaintiff  being  a  merchant,  the  court  presumed  he  kept  a  letter-book, 
which,  they  said,  would  have  afforded  better  evidence  of  the  contents  of  the  letter,  than  mere 
parol  proof  of  its  contents.    Id.  p.  425. 

Where  due  notice  had  been  given  by  the  plaintiff,  to  produce  a  letter  from  him  to  the  defend- 
ant, and  the  plaintiff's  clerk  swore  that  he  had  copied  the  same  into  a  letter-book,  and  then  put 
it  into  the  post-ofBce,  the  court  inchned  to  the  opinion  that  a  copy,  proved  by  the  clerk  to  be  a 
true  one  from  the  letter-book,  was  competent  secondary  evidence.  Eobertson  v.  Lynch,  18  John. 
Eep.  451,  457.  The  objection  to  the  copy  seems  to  have  been,  that  it  was  the  mere  copy  of  a 
copy ;  but  the  copy  in  a  letter-book,  having  been  made  by  the  clerk  who  testified  to  the  one  in 
question,  the  latter  was  not  merely  a  copy  of  a  copy,  but  a  second  copy  verified  (circuitously  to 
be  sure),  as  a  true  copy  of  the  original.  See  Winn  v.  Patterson,  stated  in  the  next  preceding 
note.    But  see  Liebman  v.  Pooley,  1  Stark.  Rep.  161. 

The  letter-book,  in  a  case  like  that  of  Robertson  v.  Lynch  {supra),  verified  by  the  clerk,  would 
undoubtedly  be  good  evidence.  See  Thallhuner  v.  Brinkerhoof,  6  Cow.  90 ;  Toosey  v.  Williams, 
1  Mood.  &  Malk.  129. 

And  so  parol  evidence  would  be  competent,  even  though  it  appeared  that  the  party  offering  it, 
had  a  copy.     See  Brown  v.  Woodman,  6  Carr.  &  Payne,  206,  stated  ante,  note  458. 

When  a  copy  of  a  letter  is  sought  to  be  proved,  its  truth,  as  a  copy,  must  in  some  way  be 
established.  Accordingly,  where  the  defendant,  having  read  a  letter  from  the  plaintiff's  agent,  in 
answer  to  a  letter  from  him,  offered  what  purported  to  be  a  copy  of  the  letter  to  which  the  one 
read  was  an  answer ;  held,  that  it  was  inadmissible  until  its  authenticity  was  established.  If  the 
answer  had  authenticated  the  whole  letter  offered,  say  the  court,  then  the  copy  would  have  been 
unnecessary,  since  its  contents  would  have  been  proved  by  the  answer.  If  its  whole  contents 
were  not  thus  proved,  then  the  part  not  proved  was  wholly  unauthenticated,  and  may  have 
formed  no  part  of  the  original  letter.  Smith  v.  Carringtou,  4  Cranch,  62,  70.  Purther  as 
to  the  mode  of  proving  letters,  see  ante,  note  121.  Where  notice  had  been  given  to  produce  a 
deed  executed  by  commissioners  appointed  to  make  partition,  and  there  was  a  strong  probability 
that  it  was  either  in  possession  of  the  opposite  party,  or  destroyed,  its  existence  and  execution 
were  shown  by  the  testimony  of  the  commissioners,  and  that  of  the  counsel  who  drew  the  deed. 
Jackson  ex  dem.  G-illespy  v.  Woolsey,  11  John  Rep.  446.  Indeed,  it  seems,  the  jury,  under  the 
circumstances,  would  have  been  warranted  in  finding  that  a  deed  had  been  executed  pursuant  to 
the  order  of  the  court,  without  parol  proof  adduced.    Id.  456. 

(1)  Pritt  V.  Pairclough,  ut  supra. 

(2)  See  Roberts  v.  Eradshaw,  1  Stark.  R.  28 ;  MelvUle's  (Lord)  Case,  29  How.  St.  Tr.  'J34, 
740 ;  Sturge  v.  Buchanan,  10  A.  &  B.  598. 
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"  must  expand  according  to  the  exigencies  of  society  :  this  entry  is  reason- 
able evidence  to  prove  the  contents  of  the  letter  of  the  particular  date, 
which  the  defendant  acknowledges  he  received,  and  which  he  does  not 
produce  upon  a  notice  for  that  purpose  :  we  know  it  is  the  habit  of  mer- 
chants to  keep  such  a  book,  and  a  witness  has  sworn,  that  the  book  in 
question  was  kept  with  great  punctuality  :  if  the  entry  in  the  clerk's  hand- 
writing were  not  admitted,  there  would  be  no  way  in  which  the  most  care- 
ful merchant  could  prove  the  contents  of  a  letter  after  the  deatli  of  his  en- 
tering clerk.  I  will  therefore  allow  the  entry  to  be  read  as  prima  facie 
evidence,  and  the  defendant  may  rebut  it  by  producing  the  original." 

Eecital  of  deed. 

The  recital  of  a  deed  in  another  deed  is  evidence  of  the  recited  deed,  if 
the  original  is  lost,  against  the  party  who  executed  the  reciting  deed,  or 
against  any  person  claiming  under  him.(l) 


(1)  Com.  Dig.  tit.  Evidence  B,  5  ;  Skipwith  v.  Shirley,  11  Tes.  64. 

NOTD  476. — We  spoke  of  the  effect  of  recitals,  ante,  (note  130);  and  several  oases  were  there 
introduced  which  need  not  be  further  noticed  here.  The  Bnglish  authorities,  according  to  our 
author,  treat  the  recital  of  one  deed  in  another,  as  only  secondary  evidence  against  the  party  ex- 
ecuting the  latter,  and  those  claiming  under  him.  See  the  text;  also,  Rankin  v.  Hudson,  1  Hud. 
&  Brooke,  10 ;  Burnett  v.  Lynch,  5  Barn,  k  Cress.  589,  per  Abbott,  C.  J.  In  the  United  States, 
however,  the  recital,  under  such  circumstances,  has  been  usually  received  and  acted  upon  as 
primary  evidence.  See  the  note  above  referred  to.  It  is  evidence  against  parties  not  only,  but 
privies  in  blood,  in  estate,  and  in  law.  Jackson  ex  dem.  Munroe  v.  Parkhurst,  9  Wend.  Eep. 
209;  Jackson  ex  dem.  Bradt  v.  Brooks,  8  Id.  426;  Carver  v.  Jackson  ex  dem.  Astor,  4  Peters' 
Rep.  83  ;  Denn  v.  Cornell,  3  John.  Cas.  174 ;  Jackson  ex  dem.  Livingston  v.  Neely,  10  John. 
Rep.  374.  See,  also,  Hoyatt  v.  Phifer,  4  Dev.  Rep.  273  ;  Foster  v.  Frost,  Id.  428;  Caldwell  v. 
M'Gimpsey,  Id.  89;  Blight's  Heirs  v.  Banks,  6  Monroe  Rep.  192,  195;  Wayman  v.  Taylor,  1 
Dana's  Rep.  527  ;  Eeigart  v.  Ehler,  1  Whart.  Rep.  18  ;  Wallace's  Lessee  v.  Miner,  6  Hamm.  Rep- 
366,  370;  Scott  v.  Douglass,  7  Id.  228. 

The  recital,  when  used,  must  be  taken  all  together ;  and,  therefore,  if  a  patent  be  received  in 
one  part  as  having  existed,  and  another  part  shows  it  to  have  been  surrendered,  the  recital  will 
prove  the  fact  of  the  surrender  of  the  patent,  as  well  as  its  former  existence.  Hoyatt  v.  Phifer, 
4  Dev.  Rep.  274. 

Whether  a  man's  covenant  or  deed,  delivered  and  remaining  as  an  escrow,  can  be  used  against 
him  as  a  confession  of  the  facts  recited  in  it,  quere.     Lansing  v.  Gaine,  2  John.  Rep.  300. 

These  recitals,  however,  are  not  evidence  against  strangers.  Morris'  Lessee  v.  Van  Deren,  1 
Dall.  Rep.  64,  67  ;  Penrose  v.  Griffeth,  4  Binn.  Rep.  231 ;  Hite's  Iloirs  v.  Shrader,  3  Litt.  Rep. 
444,  447;  Jackson  ex  dem.  Webb  v.  Roberts'  Ex'rs,  11  Wend.  Rep.  423,  433;  Den  ex  dem. 
West  V.  Pine,  4  Wash.  C.  C.  Rep.  691 ;  Hoyatt  v.  Phifer,  4  Dev.  Rep.  273  ;  Lawrence  v.  Blow, 
2  Leigh's  Rep.  29  ;  Hickman  v.  Skinner,  3  Monroe  Rep.  210,  211 ;  Mitchell  v.  Maupiu,  Id  187  ; 
Smith  V.  Webster,  2  Watt's  Rep.  478;  Jackson  ex  dem.  Bradt  v.  Brooks,  S  Wend.  Rep.  426; 
Wallace's  Lessee  v.  Miner,  6  Hamm.  Rep.  370.  Nor  against  one  claiming  under  the  party  exe- 
cuting the  reciting  deed,  by  title  prior  thereto,  or  adversely  to  him ;  but  only  against  those 
claimiag  under  hmi,  by  title  subsequent.  Hence,  recitals  of  certain  mesne  conveyances,  contained 
in  a  patent  from  the  commonwealth  to  A.,  were  held  not  evidence  of  those  conveyances  against 
B.,  who  claimed  under  a  warrant  from  the  commonwealth  prior  to  the  patent.  Penrose  v.  Grif- 
feth.  4  Binn.  Rep.  231.  See,  also.  Carver  v.  Jackson  ex  dem,  Astor,  4  Peters'  Eep.  1,  S3;  Gar- 
wood V.  Dennis,  4  Binn.  Rep.  314;  Crane  v.  Morris' Lessee,  0  Pelors'  Rop.  598  ;  Sims  v.  lleacliam 
2  Bail.  Rep.  101 ;  Weidman  v.  Kohr,  4  Serg,  &  Rawlo,  174.  Tlie  recital  in  a'patent  of  a  release 
to  the  patentee  by  a  former  tenant  in  common,  is  not  evidence  of  the  existence  of  such  release 
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against  one  who  has  agreed  to  purchase  from  the  patentee,  in  an  action  to  compel  payment  of  the 
purchase  money.     Smith  v.  Webster,  2  Watts'  Bep.  478. 

The  mere  admissibility  of  the  recital,  will  depend  upon  the  same  principle  as  the  admissibility 
of  a  declaration  of  the  person  executing  the  reciting  deed.  Hence,  in  general,  in  order  to  de- 
termine whether  a  recital  is  evidence  in  a  given  case  against  a  party,  we  have  only  to  ascertain 
whether  an  acknowledgment  or  confession  of  the  person  who  executed  the  deed,  would  be  com- 
petent; and  in  this  view,  our  observations  and  the  cases  ante  (note  104),  maybe  advantageously 
examined  in  connection  with  tlie  doctrine  here  considered. 

Sembk,  that  the  state  is  not  estopped  by  recitals  in  its  own  grants  or  patents,  for  they  are  pre- 
sumed to  be  made  upon  the  suggestion  of  the  grantee.  Per  Story,  J.,  in  Carver  v.  Jackson  ex 
dem.  Astor,  4  Peters'  Rep.  87.  But  see  Commonwealth  v.  The  Pejepscut  Proprietors,  10  Mass. 
Kep.  155  ;  Penrose  v.  Grifleth,  4  Binn.  Rep.  231  But  the  state,  like  every  other  party,  is  bound 
by  recitals  in  deeds  of  others,  under  which  it  claims.  Per  Story,  J.,  Carver  v.  Jackson  ex  dem. 
Aster,  awpra. 

In  some  cases,  where  the  recital  points  to  higher  evidence  in  the  power  of  the  party  producing 
it,  the  withholding  of  which  awakens  a  suspicion  of  intended  fraud  or  unfairness,  the  party  will 
be  held  to  account  for  the  non-production  of  the  higher  evidence,  before  the  recital  can  avail  him. 
Thus,  where  the  question  was  as  to  what  sum,  if  any,  was  due  upon  a  bond,  to  secure  which  a 
mortgage  had  been  given — though  the  mortgage  recited  the  bond — yet  held,  that  the  latter  must 
be  produced.  Chewning  v.  Proctor,  2  M'Cord's  Ch.  Rep.  11,  14.  The  case,  however,  concedes 
that  the  recital  would  be  good  secondary  evidence.  See,  also.  North  v.  Drayton,  1  Harp.  Eq. 
Eep.  34,  37,  38;  Anandale  v.  Harris,  2  P.  Wms.  Rep.  134;  Skipwith  v.  Shirley,  11  Tes.  Rep. 
65.     See,  also,  Jackson  ex  dem.  Saokett  v.  Sackett,  7  Wend.  Rep.  94. 

It  seems  that  an  outstanding  mortgage  cannot  be  proved  (like  an  absolute  deed)  by  a  recital  in 
another  deed,  even  as  against  the  party  making  such  recital ;  for  it  is  defeasible,  and  if  produced, 
might  contain  the  evidence  of  its  being  satisfied.  Per  Piatt,  J.,  in  Jackson  ex  dem.  Randall  v. 
Davis,  18  John.  Rep.  7,  11,  12.  The  fact  of  the  existence  of  the  mortgage  recited,  however,  at 
the  date  of  the  recital,  may  doubtless  be  thus  established.    Id. 

The  foregoing  cases  will,  many  of  them,  show  when  these  recitals  shall  conclude  a  party.  The 
general  rule  we  understand  to  be,  that  a  recital  in  a  deed  estops  the  party  executing  it,  and 
these  claiming  under  him  by  title  subsequent.  And  it  should  seem,  that  recitals  in  almost  any 
other  writing  executed  by  a  party,  stating  facts  upon  which  the  other  party  is  drawn  in  to  act, 
would  estop  the  former,  on  the  principle  of  the  cases  ante,  note  129. 

It  has  been  held,  however,  in  South  Carolina,  that  the  rule  estopping  a  party  by  a  recital  in  a 
deed,  applies  only  to  the  case  where  he  has  alleged  some  fact  in  his  own  knowledge,  and  which 
forma  a  part  of  his  undertaking.  Where,  from  the  nature  of  the  fact  recited,  it  is  apparent  that 
his  knowledge  of  it  must  have  been  derived  from  the  opposite  party,  the  former  will  not  be 
estopped.  Accordingly,  a  prison-bounds  bond,  reciting  a  ca.  sa.,  wlieu  the  arrest  was  under  a 
fi.  fa.,  shall  not  estop  the  obligor  from  showing  the  facts  as  against  the  sheriff's  assignee,  and 
thus  avoiding  the  bond;  for  the  recital  of  the  ca.  sa.  is  an  allegation  coming  from  the  sheriff,  and 
not  from  the  obligor.  Miller  v.  Bagwell,  3  M'Cord's  Rep.  429.  But  the  title  is  sufficient  proof 
of  the  ca.  sa.  in  the  first  instance.  Ranson  v.  Keyes,  9  Cowen's  Rep.  128.  If  a  person  enters 
into  a  covenant  to  pay  for  personal  property,  the  possession  of  which  he  acknowledges  to  have 
received,  he  will  be  estopped  to  deny  the  receipt  of  it,  because  it  is  a  fact  which  he  must  have 
known.  But  if  he  recite  that  the  vendor  had' title,  he  may,  notwithstanding,  show  the  contrary ; 
because  it  is  apparent  that  this  allegation  must  have  come  from  the  vendor,  and  that  the  vendee 
could  not  otherwise  have  known  its  truth.  Miller  v.  BagweU;  supra.  On  the  other  hand,  there 
are  various  instances  where  a  recital  of  a  fact  in  a  deed,  the  truth  of  which  the  party  executing 
it  must  be  presumed  to  have  known,  has  been  held  a  covenant  of  the  existence  of  the  recited 
fact.  See  Piatt  on  Covenants,  33,  35 ;  Nos.  7  &  8,  Law  Lib.  Phil.  A  covenant  expressed  by 
way  of  recital,  is  as  obligatory  as  if  expressed  in  the  body  of  the  agreement.  Bealle's  Adm'r  v. 
Sohoal's  Ex'r,  1  Marsh.  Ken.  Rep.  475,  476 ;  Bank  of  Kentucky  v.  Vance's  Adm'r,  4  Litt.  Rep. 
172.     See  Colyer  v.  Jackson,  3  Monroe  Rep.  23. 

Thus  much,  in  respect  to  the  cases  where  recitals  have  been  considered  in  the  light  of  primary 
evidence.  As  secondary  evidence,  they  have  been  frequently  allowed  to  be  used,  even  against 
strangers.    If,  for  instance,  there  be  the  recital  of  a  lease,  m  a  deed  of  release,  and  a  suit  by  a 
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Old  copy  or  abstract,  possession  oonourring. 

When  possession  has  gone  along  with  a  deed  during  many  years,  the 
original  of  which  is  lost  or  destroyed,  it  tas  been  said  that  an  old  copy  or 
abstract  may  be  given  in  evidence,  thought  not  proved  to  be  true,  because 
in  such  a  ease  it  may  be  impossible  to  give  better  evidence  ;(1)  but  in  a 
late  case,(2)  this  doctrine  was  dissented  from  by  Pollock,  C.  B.,  who  said 
he  had  never  heard  of  such  evidence  being  given. 


stranger,  the  title  under  the  release  comes  in  question,  there,  though  the  recital  of  the  release  ia 
not  per  se  evidence  of  its  existence,  yet,  if  the  existence  and  loss  of  the  lease  be  established  by 
other  evidence,  the  recital  is  admissible  in  the  absence  of  more  perfect  proof,  to  establish  the 
contents  of  the  lease.  Per  Story,  J.,  in  Carver  v.  Jackson  ex  dem.  Astor,  4  Peters'  Eep.  84. 
And  if  the  transaction  be  an  ancient  one,  and  the  possession  has  been  long  held  under  such 
release,  and  is  not  otherwise  to  be  accounted  for,  the  recital  will  of  itself  materially  fortify  the 
presumption  from  lapse  of  time  and  length  of  possession,  of  the  original  existence  of  the 
lease.  Id.  The  same  doctrine  was  sanctioned  in  Crane  v.  Morris'  Lessee  (6  Peters'  Rep.  598, 
611).  In  Garwood  v.  Dennis  (4  Binn.  Rep.  314),  where  some  proof  was  given  showing  the  loss 
of  an  ancient  deed,  possession  not  having  been  contrary  thereto,  and  the  subscribing  witnesses 
being  all  dead:  held,  that  it  might  be  established  by  recitals  in  other  ancient  deeds,  though  the 
party  against  whom  such  recitals  were  adduced  was  a  stranger  as  it  respected  them ;  especially 
as  the  recitals  were  made  by  persons  likely  to  know  of  the  existence  of  the  lost  deed,  and  whose 
interest  it  was  that  no  such  deed  should  have  existed.  Where  an  old  deed,  under  which  the 
plaintiff  claimed,  recited  a  North  Carolina  grant  of  a  specified  date ;  and  there  was  proof  that 
the  pubUc  records  of  North  Carolina,  for  that  year,  were  lost ;  held,  that  this  was  insufficient,  as 
against  third  persons,  to  raise  the  presumption  of  a  grant.  Sims  v.  Meacbam,  2  Bad.  Rep.  101. 
By  a  will  dated  1735,  two  tracts  of  about  20,000  acres  each,  comprising  together  what  was 
caJled  a  manor,  were  devised,  and  in  a  conveyance  by  the  representatives  of  the  devisee  of  one 
of  the  tracts,  was  contained  a  recital  that  the  original  patentees  had,  as  early  as  1134,  released 
and  conveyed  their  interest  in  the  two  tracts  to  the  testator ;  it  appearing  that  no  claim  had 
been  interposed  to  the  lands  up  to  182'?,  other  than  under  the  title  of  the  testator,  held,  that  the 
recital  was  evidence  sufficient  to  authorize  the  presumption  of  a  conveyance  from  the  original 
patentees  to  the  testator.  Jackson  ex  dem.  Schuyler  et  al.  v.  Russell,  4  Wend.  Rep.  543.  In 
an  action  of  dower  by  the  widow  of  T.  B.,  the  defendant  set  up  an  agreement  before  marriage,  in 
bar ;  held,  that  a  record  of  a  suit  by  the  widow,  against  the  personal  representatives  of  T.  B., 
wherein  the  marriage  articles  were  set  out  as  alleged  by  the  defendant,  was  not  evidence  for  him 
to  prove  the  articles ;  he  should  show  some  effort  to  produce  the  original,  and  if  that  could  not 
be  found,  then,  semble,  the  copy  contained  in  the  record  might  be  resorted  to  as  secondary  evi- 
dence.    Barnett  v.  Barnett,  16  Serg.  &,  Rawle,  51. 

Some  cases  illustrating  the  principle  of  the  doctrine  above  considered,  wUl  be  found  in  our 
previous  notes  relating  to  the  declarations  of  third  persons,  where  we  treated  of  papers  left  by 
deceased  notaries  and  others,  reciting  or  certifying  to  acts  in  the  course  of  their  business,  official  and 
unofficial.  See  ante,  note  107 ;  Dobson  v.  Murphy,  1  Dev.  &  Batt.  590,  591.  Nothing  is  more  a 
matter  of  course  at  the  circuit,  than  where  nfi.  fa.  is  lost,  to  receive  as  evidence  of  it,  the  deed  of 
a  deceased  sherili;  given  on  a  sale  under  it,  reciting  the  Ji.fa.  Accordingly,  the  decision,  in 
Bonnet's  Lessee  v.  Davebaugh  (3  Binn.  Rep.  175),  that  a  deceased  surveyor's  reciial  in  a  war- 
rant of  acceptance  of  the  proprietaries'  order  for  his  survey,  was  inadmissible,  tliough  he  was 
dead,  and  the  order  probably  burnt  with  all  his  official  papers,  is  quite  questionable.  But  this 
and  other  similar  cases  are  undoubtedly  right,  when  applied  to  recitals  which  are  ottered  as  pri- 
mary evidence,  that  is  to  say,  without  first  accounting  for  the  absence  of  the  original.  Per 
M'Kean,  C.  J.,  in  Morris'  Lessee  v.  Vanderen,  i  Dall.  Rep.  67 ;  per  Yeates,  J.,  in  lilUott's  Les- 
see V.  Bonnet,  3  Yeates'  Rep.  289;  Milne  v.  Cumming,s,  4  Yeates'  Rop.  577. 

(1)  B.  N.  P.  254 ;  Bac.  Abr.  tit.  Evidence,  F. 

(2)  Brindley  v.  Woodhouse,  1  C.  &  K.  647. 
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A  court  roll,  stating  that  a  surrender  was  by  power  of  attorney,  has 
been  held  to  be  sufficient  secondary  evidence  of  the  power  of  attorney, 
where  the  power  of  attorney  itself  could  not  be  found  after  a  sufficient 
search.{l) 

Witness  speaking  to  contents  of  lost  writing  from  minutes. 

There  are  cases,  as  will  be  seen  hereafter,  where  a  witness,  .speaking  to 
the  contents  of  a  lost  writing,  may  assist  his  recollection  by  minutes  or 
memoranda  made  by  himself;  but  these  minutes  are  not  in  themselves 
admi.-sible  as  evidence,  nor  is  it  necessary,  as  a  condition  of  his  oral  testi- 
mony, that  they  should  be  produced  in  court;  so  that  if  the  witness  has 
not  the  minutes  at  hand  ready  to  be  produced,  no  objection  can  be  taken 
on  account  of  their  absence.(2)  Thus  where  a  witness,  who  proved  the  loss 


(1)  Doe  d.  Counsell  v.  Caporton,  9  0.  &  P.  112. 

(2)  IToTE  477. — The  doctrine  of  the  text  partakes  of  the  obscurity  which  runs  through  many  of 
our  author's  observations  on  the  subject  of  memoranda.  Though  it  is  true  that  a  memorandum 
is  not  evidence  per  se  (see  posi,  In  the  notes  on  the  examination  of  witnesses),  yet  it  may  fre- 
quently become  evidence  in  connection  with  the  testimony  of  a  witness ;  as  where  he  has  no 
recollection  of  the  facts  so  that  he  can  swear  to  them  independent  of  the  memorandum.  In  ad- 
dition to  the  cases  cited  to  this  point  in  the  note  referred  to,  see  Merrill  v.  The  Ithaca  &  Owego 
Railroad  Co.,  16  Wend.  586.     But  see  Kello  v.  Maget,  1  Dev.  &  Batt.  423. 

Where  the  witness  cannot  testify  to  the  facts  independent  of  the  written  memorandum,  it 
would  be  difficult  to  maintain,  either  upon  principle  or  authority,  that  its  production  might  be 
dispensed  with.  For  the  whole  iorce  of  the  witness's  testimony  must  then  depend  upon  the  con- 
tents of  the  memorandum;  and  these,  we  have  seen,  can  in  no  case  be  proved  without  account- 
ing for  the  absence  of  the  memorandum  itself,  as  the  best  evidence.  Ante,  notes  92  and  107,  Vol. 
I,  aadpost,  in  the  notes  on  the  examination  of  witnesses ;  Merrill  v.  The  Ilhaca  &  Owego  R.  R.  Co., 
16  Wend.  586;  Loyd  v.  Freshfield,  2  Carr.  &  Payne,  325.  See  Hosford  v.  Poote,  3  Verm.  Rep. 
391.  Also  Cluto  V.  Small,  17  Wend.  20.  See  further,  ante,  note  445.  But  otherwise,  where 
the  witness  can  swear  to  the  facts  contained  in  the  memorandum  (having  refreshed  his  recol- 
lection, by  seeing  it),  entirely  independent  of  it.     See  ante,  note  170,  and  the  eases  there  cited. 

We  have  seen  that  a  copy  of  a  memorandum  cannot,  in  general,  be  relied  on  by  the  witness, 
instead  of  the  original  made  at  the  time.  See  particularly  the  case  of  Jones  v.  Stroud,  2  Carr. 
&  Payne,  196.  Nor  can  he  rely  on  a  memorandum  made  by  another,  unless  he  is  able  to  tes- 
tify to  its  truth,  as  well  as  its  identity.  See  also  Withers  v.  Atkinson,  1  Watts'  Rep.  236.  Ac- 
cordingly, where  an  exemplified  copy  of  the  record  of  a  deed,  improperly  registered,  was  pro- 
duced, and  a  subscribing  witness  (or  one  whose  name  appeared  in  the  copy  as  such)  testified, 
that  the  original  deed  had  been  drawn  by  him,  and  was  executed  by  the  grantor  at  the  date 
mentioned  in  the  copy;  that,  "not  having  seen  the  original,  he  could  not  speak  with  accuracy 
as  to  the  copy,  but  presumed  that  being  an  exemplification  under  the  seal  of  a  public  officer,  it 
was  correct."  Held,  that  the  testimony  did  not  prove  the  deed.  Had  the  witness,  say  the  court, 
undertaken  to  state  the  substance  of  the  original  from  his  own  recollection,  with  or  without  the 
help  of  the  registry  to  refresh  his  memory,  it  would  have  been  competent  for  hini  to  do  so ;  but 
he  cannot  make  out  the  defendant's  case  by  testimony  intermediate  between  proof  of  the  registry 
as  a  copy,  and  his  own  recollection  of  the  contents  of  the  original;  or  by  testimony  compounded 
of  both.     Kerns  v.  Swope,  2  Watts'  Rep.  75,  80,  81. 

A  lost  memorandum  cannot  be  made  instrumental  to  proVe  the  facts  contained  in  it,  by  first 
estabhshing  its  contents  by  a  person  other  than  the  maker  of  it,  and  then  proving  by  the  maker 
that  its  contents  were  undoubtedly  conformable  to  the  fact.     Clute  v.  Small,  17  Wend.  238. 

Per  various  other  cases,  more  or  less  remotely  connected  with  the  u^e  of  memoranda,  as  indi- 
cated in  the  text,  see  the  notes  on  the  examination  of  witnesses ;  a'so-,  Withers  v.  Atkmson,  1 
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and  contents  of  a  license,  had  kept  a  memorandum-book,  in  whicli  lie 
made  entries  of  licenses  for  his  own  information,  and  for  the  information 
of  the  governor  of  the  country,  who  granted  the  licenses,  and  he  had  given 
it  to  the  governor,  but  did  not  know  where  the  book  then  was,  or  what 
the  governor  had  done  with  it;  Lord  Ellenborough,  C.  J.,  said:(l)  "As  to 
the  non-production  of  the  memorandum-book,  that  book,  if  it  had  existed, 
and  been  in  the  witness's  hand  ready  to  be  produced,  could  not  have  been 
produced  at  the  trial  in  proof  of  the  fact  of  granting  any  particular  license ; 
the  only  use  which  it  could  be  allowed  to  answer  being  by  way  of  memo- 
randum, to  refresh  the  memory  of  the  person  who  made  the  entries  when 
he  should  be  called  as  a  witness."(2) 

In  like  manner,  where  a  memorandum  has  been  made  containing  merely 
the  terms  of  a  proposed  agreeiiient,(3)  or  even  an  agreement  has  been 
drawn  out  but  not  signed,(4)  the  writing  need  not  be  produced,  but  parol 
evidence  of  the  proposal  or  agreement  will  be  received.(5) 

But  where  the  memorandum  by  itself  conveys  no  assistance  to  t';e  recol- 
lection of  the  witness,  or  its  contents  are  themselves  material,  in  such  cases 
the  memorandum  must  be  produced. (6) 

This  subject  will  be  more  fully  considered  in  a  subsequent  part  of  the 
work.(7) 

Ancient  ohartulary  evidence  of  original  endowment. 

The  case  of  BuUen  v.  Michel,(8)  supplies  an  example  respecting  the  ad- 
missibility of  secondary  evidence  of  ancient  documents.  In  that  case,  on 
an  issue  to  try  whether  a  particular  farm  in  the  parish  of  S.  was  discharged 
of  tithes  on  payment  of  a  modus,  the  Court  of  Exchequer  determined  that 
an  old  ledger  or  chartulary  of  the  abbey  of  Glastonbury  was  admissible, 
as  secondary  evidence  of  the  endowment  of  the  vicarage.  Two  questions 
arose — one,  with  respect  to  the  custody  from  which  this  document  was 
produced,  which  has  been  before  mentioned ;  the  other  (supposing  it  to 
have  been  suf&ciently  authenticated  as  to  the  propriety  of  its  custody), 
whether  it  could  be  admitted  in  evidence  between  the  parties  to  the  issue. 


"Watts'  Rep.  236  ;  Meaainger  v.  Hagenbuch,  2  "Wheat.  Rep.  410  ;  Owen  v.  Adams,  1  Brook.  Rep. 
72,  and  Id.  14,  note  1. 

(1)  Kensington  v.  Inglis,  8  East,  279,  289. 

(2)  See  also  Burton  v.  Plummer,  2  A.  &  B.  341. 

(3)  Trewhitt  v.  Lambert,  10  A.  &  E.  470. 

(4)  Doe  d.  Bingbam  v.  Oartwright,  3  B.  &  A.  326.  ^ 

(5)  See  also  Drant  v.  Brown,  3  B.  &  0.  665 ;  Hawkins  v.  "Warre,  Id.  690 ;  R.  v.  St.  Martin's, 
Leicester,  2  A.  &  B.  210 ;  E.  v.  Wrangle,  Id.  514;  Eamsbottom  v.  Tunbridge,  2  M.  &  S.  434; 
Ingram  v.  Leea,  2  Camp.  521 ;  Dalisen  v.  Starlc,  4  Esp.  163  ;  Wilson  v.  Bowie  1  C.  &  P.  8. 

(6)  See  Doe  d.  Church  v.  Perkins,  3  T.  R.  754 ;  Beech  v.  Jones,  5  0.  B.  696. 

(7)  Post,  "  Of  the  Rules  for  the  Examination  of  WUnessesy 

(8)  2  Pri.  399.  Judgment  affirmed  in  Dom.  Proc.  4  Dow,  298.  And  see  "Wolley  v.  Brownhill, 
13  Pri.  507,  508. 
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the  vicar  and  the  occupiers  of  the  farm.  With  respect  to  this  it  appeared 
that  the  cbartulary  contained  an  account  of  matters  of  a  miscellaneous 
description ;  among  other  things  it  contained  entries  which  appeared  to  be 
transcripts  of  cotemporaneous  documents  considered  as  authentic;  and 
these  transcripts  purported  to  give  an  account  of  the  license  of  appropria- 
tion of  the  parish,  and  likewise  an  account  of  the  several  matters  of  en- 
dowment. The  original  endowment  not  being  in  the  places  where  search 
had  been  made  for  it  as  its  natural  places  of  deposit,  the  court  held  that 
the  chartulary,  which  had  been  found  in  the  custody  of  the  Marquis  of 
Bath,  and  which  must,  therefore,  be  considered  as  having  come  from  the 
custody  of  the  rector  (for  the  abbot  was  formerly  the  rector),  was  admis- 
sible evidence.(l)  The  plaintiff  appealed  from  this  judgment  to  the  house 
of  Lords,  who  aiSrmed  the  judgment  of  the  Court  of  Exchequer.  Lord 
Eedesdale,  in  giving  his  opinion  on  that  occasion,  said  :(2)  "  The  only 
question  is,  whether  the  entries  in  this  book  are  evidence  of  these  instru- 
ments. If  the  originals  could  be  produced,  these  entries  would  not  be 
evidence.  But  search  has  been  made,  and  the  originals  cannot  be  found: 
and  if  we  shut  our  eyes  to  that  sort  of  inferior  evidence  in  cases  where  no 
other  can  be  had,  we  shall  constantly  do  injustice.  The  best  evidence  is 
often  lost  through  carelessness,  the  injuries  of  time,  and  various  other  cir- 
cumstances ;  and  secondary  evidence  is  then  admitted  to  raise  presump- 
tion or  inference  where  no  direct  evidence  can  be  had.  This  then  is  the 
next  best  evidence  ;  and  perhaps  evidence  still  more  inferior  might  have 
been  admitted,  if  this  could  not  have  been  produced.  This,  however, 
appears  to  be  the  best,  after  the  originals.  For  these  instruments  seem  to 
have  been  copied  by  a  person  employed  for  the  purpose,  probably  one  of 
the  monks,  and  deposited  among  the  muniments  of  the  abbey,  because  it 
was  important  for  the  interests  of  the  abbey  that  the  instruments  should 
be  preserved ;  and  for  the  same  reason  it  might  be  presumed  that  they 
were  faithful  copies ;  at  least  there  appeared  to  have  existed  no  motive  to 
make  them  otherwise,  and  they  were  found  in  a  situation  where  they  were 
likely  to  be  kept." 

Qopy  of  enrollment  of  deed. 

It  has  already  been  seen  that  records,  and  some  public  writings  not  of 
record,  may  be  proved  by  examined  copies.(3)  But  there  has  been  some 
diiference  of  opinion  on  the  subject  of  the  admissibility  of  examined  copies 
of  the  enrollment  of  a  deed.  Chief  Baron  Gilbert  makes  the  following  dis- 
tinctions on  this  subject:  "  Where  a  deed  needs  enrollment  (as  deeds  of 
bargain  and  sale,  by  statute  27  Henry  VIII,  c.  16),  there  the  enrollment  is 
the  sign  of  the  lawful  execution  of  such  deed,  and  the  officer  appointed  to 


(1)  Wood,  B.,  differed  from  the  rest  of  the  court  on  this  point.    And  see  13  Pri.  508. 

(2)  4  Dow,  324  ;  2  Pri.  399, 

(3)  Supra,  Chap.  5,  sect.  1. 
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authenticate  such  deeds  by  enrollment  is  also  empowered  to  take  care  of 
the  fairness  and  legality  of  such  deeds,  and  therefore  a  copy  of  such  enroll- 
ment must  be  sufficient ;  for  when  the  law  has  appointed  them  to  be  made 
public  acts,  the  copy  of  such  public  acts  shall-  be  a  sufficient  attestation- 
But  where  a  deed  needs  no  enrollment,  there,  though  it  be  enrolled,  the 
inspeximus  of  such  enrollment  is  not  evidence  ;  because,  since  the  officer 
has  no  authority  to  enroll  them,  such  enrollment  cannot  make  them  pub- 
lic acts,  and  consequently  cannot  entitle  the  copy  of  them  to  be  given  in 
evidence ;  for  then,  if  the  deed  were  doubtful,  it  were  but  to  enroll  it  and 
bring  the  copy  or  inspeximus  in  evidence,  and  thereby  avoid  producing  a 
deed  that  was  any  way  suspicious."(l) 

Mr.  Justice  Buller,  after  citing  the  rule  from  Chief  Baron  Gilbert  (that 
deeds  of  bargain  and  sale,  enrolled  and  requiring  enrollment,  may  be  given 
in  evidence  without  proof  of  the  execution),  observes,(2)  that  "  the  law 
may  well  be  doubted,  notwithstanding  that  such  deeds  of  bargain  and  sale 
enrolled  have  frequently  in  trials  at  Nisi  Prius  been  given  in  evidence 
without  being  proved.  In  support  of  this  practice,"  he  adds,  "the  case  of 
Smartle  agt.  Willi.ams(3)  is  much  relied  on ;  but  that  case  is  wrong  re- 
ported, for  it  appears  from  the  report  in  Levinz,(4:)  that  the  acknowledg- 
ment was  by  the  bargainor,  and  so  it  is  stated  in  Salkeld's  manuscript; 
besides,  it  appears  from  both  the  books  that  it  was  only  a  term  that  passed, 
and  consequently  it  was  not  an  enrollment  within  the  statute."  Mr.  Jus- 
tice Buller  then  cites  a  case,(5)  where  Glyn,  C.  J.,  is  reported  to  have  said, 
that  "  if  divers  persons  seal  a  deed,  and  but  one  of  them  acknowledge  the 
deed,  the  deed  is  thereupon  enrolled,  this  is  a  good  enrollment,  and  may 
be  given  in  evidence  at  a  trial  as  a  deed  enrolled."  "  But  it  would  be  of 
very  mischievous  consequence,"  observes  Mr.  Justice  Buller,  "to  say 
therefore,  that  a  deed  enrolled  upon  the  acknowledgment  of  a  bare  trustee 
might  be  given  in  evidence  against  the  real  owner  of  the  land,  -without 
proving  it  executed  by  him.  However,  that  has  been  the  general  opinion, 
and  it  seems  fortified  in  some  degree  by  statute  lu  Ann.  c.  18.  On  the 
other  hand,  it  seems  as  absurd  to  say  that  a  release,  which  has  been  en- 
rolled upon  the  acknowledgment  of  the  releasor,  shall  not  be  admitted  in 
evidence  against  him  without  being  proved  to  be  executed,  because  such 
release  does  not  need  enrollment ;  and  in  fact  such  deeds  have  often  been 
admitted :  and  that  was  the  case  of  Smartle  agt.  Williams ;  the  deed  there 
did  not  need- enrollment,  yet,  being  enrolled  on  the  ackuowledguiont  of 
the  bargainor,  it  was  read  against  him  \Yithout  being  proved." 


(1)  Gilb.  Ev.  86,  &1.    And  see  Baikie  v.  Clmndleas,  3  Camp.  21 ;  Garriok  v.  WaUams,  3  Taunt 
644;  Taylor  v.  Jones,  1  Ld.  Raym.  146  ;  1  Keb.  117. 

(2)  B.  N.  P.  256. 

(3)  1  Salt.  280. 

(4)  S.  C,  3  Lev.  387. 

(5)  Thurle  v.  Madison,  Styl.  462. 
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Bargain  and  term  of  a  sale. 

In  the  case  of  Smartle  agt.  Williams,  above  mentioned,  an  examined 
copy  of  the  enrollment  of  a  deed  of  bargain  and  sale,  by  which  a  term  of 
years  was  assigned,  was  offered  in  evidence  without  any  proof  of  the  bar- 
gainor's sealing  and  delivery.  It  was  objected,  that  the  copy  of  the  deed 
enrolled  was  not  evidence,  because  the  interest  assigned,  being  only  a  term, 
passed  immediately,  and  the  enrollment  afterwanis  is  no  more  than  an  en- 
rollment of  an  obligation  :  but  the  court  overruled  this  objection,  and  held 
that  "  the  actnowledgment  of  the  deed  by  the  lessor  before  the  master  in 
chancery  is  good  evidence  against  himself,  and  against  all  who  claim 
under  him."(l)  So  in  the  case  of  Lady  Holcroft  agt.  Smith,(2)  a  dis- 
tinction was  made  between  deeds  of  bargain  and  sale  (enrolled  in  pur- 
suance of  the  statute  of  Henry  VIII),  and  other  deeds  enrolled,  and  it 
was  held,  that  a  copy  of  a  deed,  enrolled  for  safe  custody,  would  not  be 
evidence  otherwise  than  as  against  the  party  who  sealed  it,  and  all  claim- 
ing under  him.  It  does  not  appear  from  any  of  the  authorities  cited  by 
Chief  Baron  Gilbert  (excepting  the  case  of  Smartle  agt.  Williams),  against 
what  party  the  copy  of  the  enrollment  was  offered  in  evidence.  If  the  en- 
rollment had  been  on  the  acknowledgment  of  the  bargainor,  and  offered 
as  evidence  against  him,  there  cannot  be  a  doubt  of  its  being  admissible. 

Bargain  and  sale  of  freehold,  pleaded  with  profert. 

With  regard  to  a  copy  of  the  enrollment  of  a  deed  of  bargain  and  sale, 
indented  and  enrolled  in  pursuance  of  the  statute  of  Henry  VIII,  it  is 
enacted  by  statute  10  Anne,  c.  18,  §  3(3)  ("  which  was  passed  for  supply- 
ing a  failure  in  pleading  or  deriving  title  to  lands,  &c.,  conveyed  by  such 
deeds  of  bargain  and  sale  where  the  original  indentures  are  wanting,  as  often 
happens,  especially  where  divers  lands,  &c.,  are  comprised  in  the  same  in- 
denture, and  afterwards  derived  to  different  persons),  that,  where  any  such 
indenture  of  bargain  and  sale  enrolled  shall  be  pleaded  with  profert,  the 
party  so  pleading  may  show  forth  and  produce  a  copy  of  the  enrollment ; 
and  such  copy,  examined  with  the  enrollment,  and  signed  by  the  proper 
officer  having  the  custody  of  the  enrollment,  and  proved  upon  oath  to  be 
a  true  copy,  shall  be  of  the  same  force  and  effect  as  the  indenture  of  bargain 
and  sale  would  be  if  produced."  Before  this  statute,  an  enrollment  of  the 
deed  could  not  have  been  pleaded ;  and  though  a  deed  had  been  exempli- 
fied under  the  great  seal,  yet  it  was  necessary,  at  common  law,  to  show 
forth  the  deed  itself  under  seal,  and  not  the  exemplification.(4)  So,  by 
the  common  law,  the  king's  letters  pateint  themselves  must  have  been 
shown  forth  in  court,  and  a  constat  or  inspeximus  of  them  was  not  admissi- 


(1)  3  Lev.  387  ;  Com.  Dig.  tit.  Evidence  B,  1. 

(2)  2  Freeman,  269. 

(3)  See  also  stat.  8  Geo.  II,  c.  6,  §  22,  concerning  deeds  of  bargain  and  sale  of  lands  in  the 
North  Riding  of  Yorkshire. 

(4)  Co.  Litt.  225  b. 
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ble ;  but  by  stat.  3  &  4  Ed.  YI,  c.  4,  explained  by  stat.  13  Eliz.  c.  6,  "  pat- 
entees, and  persons  claiming  under  them,  may  make  title  in  pleading  by 
showing  forth  an  exemplification  of  the  enrollment  of  the  letters  patent,  as 
if  the  letters  patent  themselves  were  pleaded  and  shown  forth ;"  and  now 
they  are  to  be  given  in  evidence,  in  the  same  manner  as  if  they  were 
pleaded.(l) 

Eesult  of  oases. 

The  rule  concerning  copies  of  enrollments  appears  then  to  be  that  an  ex- 
amined copy  of  the  enrollment  of  a  bargain  and  sale  of  freehold  in  lands, 
pursuant  to  the  statute  of  Henry  YIII,  is  as  good  evidence  as  an  examined 
copy  of  the  original  itself:  and  where  the  original  is  wanting  (as  where  it 
has  been  lost  or  destroyed,  or  where  different  parcels  of  land  are  com- 
prised in  the  same  indenture  and  afterwards  derived  to  different  per- 
sons),(2)  a  copy  of  the  enrollment  signed  by  the  proper  of&cer,  who  has 
the  custody  of  the  enrollment,  and  proved  by  oath  to  be  a  true  copy,  will 
have  the  same  force  and  effect  as  the  original  itself  would  have,  if  pro- 
duced.(3)  But  a  copy  of  the  enrollment  of  a  bargain  and  sale  of  a  chattel 
interest,  or  of  any  other  deed  enrolled  for  cafe  custody,  is  not  admissible 
in  evidence,  except  as  against  the  party  acknowledging  the  deed,  or  per- 
sons claiming  under  him  ;  and  against  such  party,  and  against  all  claim- 
ing under  him,  an  examined  copy  of  the  enrollment  of  any  deed  is  admis- 
sible, and  equivalent  to  an  examined  copy  of  the  original  of  a  deed.(4) 


(1)  Olive  T.  Gwyn,  Hardr.  119. 

(2)  See  preamble  of  sect.  3,  10  Ann.  c.  18. 

(3)  St.  10  Ann.  o.  18,  §  3  ;  14  East,  231. 

Note  478. — An  examined  copy  of  the  registry  of  a  deed,  in  the  registry  of  the  county  of 
Middlesex,  is  admissible  in  England  as  secondary  evidence  of  its  contents.  Doe  ex  dem.  tJbele 
V.  Kilner,  2  Carr.  &  Payne,  289. 

The  enrollment  of  a  lease  under  1  &  2  Geo.  IV,  c.  52,  §  8,  which  enacts  that  a  deed  so  enrolled 
"  shall  be  as  good  and  available  in  law,  and  of  the  like  force  and  effect,  in  all  respects,  as  if  the 
same  had  been  enrolled  in  any  of  his  Majesty's  courts  of  record  at  "Westminster,  or  as  if  a  memo- 
rial of  any  such  deed  had  been  entered  or  registered  in  the  office  or  offices  appointed  for  register- 
ing deeds  and  other  conveyances  of  lands  and  tenements  in  the  counties  in  which  the  same  are 
situate,  is  not  admissible  as  evidence  of  the  deed,  without  proof  of  the  execution.  Jenkms  v. 
Biddulph,  By.  &  Mood.  N.  P.  Rep.  339. 

(4)  The  enrollment  of  a  bargain  and  sale  under  tho  statute  of  Henry  the  Eighth  is  a  record ; 
the  date  of  the  enrollment  is  a  material  part  of  the  fact  of  the  record,  and  proof  or  averment  of  a 
different  date  is  not  admissible.  '  R.  v.  Hopper,  3  Pri.  495,  511.  An  examined  copy  of  the  me- 
morial of  an  assignment  of  a  judgment  ithe  memorial  being  required  by  act  of  Parliament),  is 
evidence  of  the  fact  of  the  assignment ;  and  the  attested  copy  of  the  memorial  of  the  registry  of  a 
deed  is  evidence  of  the  fact  of  registry.  Hobhouse  v.  Hamilton,  1  Sch.  &  Lef.  207.  An  exam, 
ined  copy  of  the  enrollment  of  the  memorial  of  an  annuity  deed  is  evidence  of  the  contents  of 
the  original  memorial,  against  a  defendant,  who  prepared  and  carried  the  memorial  to  be  en- 
rolled.   Baikie  v.  Chandless,  3  Camp.  20. 

Note  479. — See  Wells  v.  "Wilson,  3  Bibb's  Eep.  264  ;  Ben  v.  Peete,  2  Band.  Eep.  539. 
The  American  books  abound  with  decisions  relating  to  the  antbeutioation  of  deeds  and  otho'" 
instruments,  which  have  been  acknowledged  or  proved  before  some  officer  or  court  authorized 
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for  that  purpose,  and  then  admitted  to  record.  The  form,  validity  and  effect  of  the  record,  how- 
ever, as  well  as  of  the  probate  and  acknowledgment,  must  necessarily  depend  upon  the  details 
of  the  local  statutes  under  which  the  proceeding  took  place  ;  and  hence,  except  ia  a  few 
instances,  we  shall  treat  of  the  cases  on  this  head  in  a  very  brief  way. 

In  general,  a  record  not  made  in  accordance  with  the  law  relating  to  the  recording  of  instru- 
ments, is  incompetent  evidence  to  prove  the  original ;  and  so,  a  fortiori,  as  to  a  copy  thereof; 
for,  in  such  cases,  the  record  amounts  to  no  more  than  a  mere  unofficial  entry  of  the  officer. 
Kerns  v.  Swope,  2  Watts'  Eep.  15;  Pidge  v.  Tyler,  4  Mass.  Rep.  541;  Morgan,  v.  Bealle,  1 
Marsh.  Ken.  Rep.  310;  "Womach  v..  "Wilson,  Litt.  Sel.  Caa.  292;  Tarborough  v.  Beard,  1 
Taylor's  Rep.  25  ;  Miller's  Lessee  v.  Holt,  1  Tenn.  Rep.  Ill ;  Owings  v.  Law,  7  Harr.  &  John, 
124;  Turner  v.  Stip,  1  Wash.  Rep.  319;  Hoddy's  Lessee  v.  Harryman,  3  Harr.  &  McHen.  390 
Mitchell  V.  Mitchell,  3  Stewart  &  Porter,  81,  83. 

This  doctrine  prevails  where  the  deed  has  been  recorded  npon  a  defective  acknowledgment 
as,  if  the  acknowledgment  be  taken  before  an  officer  who  had  no  authority  to  act  in  the  particu- 
lar case.     Heister's  Lessee  v.  Portner,  2  Binn.  Rep.  40 ;  Talbot's  Lessee  v.  Simpson,  1  Peters'  0. 
C.  Rep,  188  ;  Johnston's  Lessee  v.  Haines,  2  Hamm.  Rep.  55  ;  McCullook  v.  Myres,  1  Dana,  522 
Connelly  v.  Bowie,  6  Har.  &  John.  141.     So,  where  a  time  is  fixed  by  statute  within  which  the 
acknowledgment  is  to  take  place,  and  it  is  not  done  till  after  that  time.    Hog  v.  Perry,  1  Litt 
Eep.  ni ;  Morse  V.  Farrow,  3Marsh.  Ken.  Rep.  41,  42,  S.  P. ;  Anderson  v.  Turner,  2  Litt.  R.  237 
Winloek  v.  Hardy,  4  Id.  272.     And,  where  a  certificate  of  acknowledgments  or  probate  is  ren- 
dered  necessary  prior  to  recording,  and  the  record  is  made  without  the  certificate,  or  upon  one 
not  answering  the  requirements  of  the  law,  the  record  wiU  be  deemed  unofficial.    Womack  v, 
Hughes,  Litt,  Sel.  Cas.  292  ;  M'Connell  v.  Brown,  Id.  459 ;  Anderson  v.  Turner,  2  Litt.  Rep.  237 
Johnston's  Lessee  v.  Haines,  2  Hamm.  Rep.  55  ;  Hall  v.  Gittings,  2  Harr.  &  John.  380,  389,  390 
Stanton  v.  Button,  2  Conn.  Rep.  527  ;  Pendleton  v.  Button,  3  Id.  406  ;  Hayden  v.  Wescotl,  11 
Id.  129  ;  Jackson  ex  dem.  Gould  v.  Gould,  7  Wend.  364.     So,  where  the  instrument  purports  to 
have  been  recorded  upon  proof  by  the  subscribing  witnesses,  but  the  requisite  number  was  not 
produced.    Tickory  v.  M'Knight,  4  Binn.  Rep.  204 ;  Pidge  v.  Tyler,  4  Mass.  Eep.  541 ;  Maxwell 
V.  Light,  1  Call's  Rep.  117.     As  to  the  validity  of  acknowledgments  and  probates,  see  infra. 

In  North  Carolina,  where  a  deed  was  proved,  and  before  its  registration  the  boundaries  of  an- 
other tract  were  inserted ;  held,  that  this  did  not  impeach  the  deed,  but  only  showed  that,  as  to 
the  tract  last  inserted,  the  deed  was  unregistered.  Den  ex  dem.  McLindon  v.  Winfree,  3  Dev. 
Rep.  262.  Quere:  would  not  the  record  be  bad  in  respect  to  the  whole  deed?  See  Moore  v. 
Bickham's  Lessee,  4  Binn.  Rep.  1,  where  it  is  laid  down,  that  after  a  deed  has  been  acknowl- 
edged preparatory  to  recording,  the  parties  have  no  right  to  make  the  most  trifling  alteration  in 
it.  "-An  altered  deed,"  say  the  court,  "  is  not  the  same  deed  which  is  certified.  The  act  of  the 
magistrate  is  independent  of  the  parties,  and  no  consent  of  theirs  can  warrant  them  in  falsifying 
it."    Id.  4. 

If  a  time  is  limited  within  vvMch  an  instrument  is  to  be  "recorded,  the  officer  has  no  authority 
to  record  it,  if  presented  afterwards ;  and  though  he  do  so,  the  record  will  be  treated  as  an 
unofficial  entry,  not  competent  to  prove  the  instrument.  Womack  v.  Hughes,  Litt.  Sel.  Cas. 
292;  M'Connell  v.  Brown,  Id.  459;  Winloek  v.  Hardy,  4  Litt.  Rep.  272;  Taylor  v.  Shields,  5 
Id.  295;  Cunningham's  Lessee  v.  Buckingham,  1  Hamm.  Rep.  426;  Bank  of  Kentucky  v.  Hag- 
gin,  1  Marsh.  Ken.  Rep.  606;  Shields  v.  Buchanan,  2  Teates'  Rep.  219;  Ross  v.  Clore,  3  Dana, 
195  ;  Williams'  Heirs  v.  Wilson,  4  Id.  508. 

So,  where  the  instrument  is  one  not  embraced  by  the  recording  laws.  Miller  v.  Holt,  1  Tenn. 
Rep.  Ill;  Cheney  v.  Watkins,  1  Harr.  &  John.  527;  Gittings  v.  Hall,  Id.  14;  Connelly  v. 
Bowie,  6  Harr.  &  John.  141 ;  Owings  v.  Law,  7  Id.  124;  Dorsey  v.  Gassaway,  2  Id.  402,  403; 
TarborOugh  v.  Beard,  1  Taylor's  Rep.  25  ;  James  v.  Gordon,  1  Wash.  C.  C.  Rep.  338 ;  Dick  v. 
Balch,  8  Peters'  Rep.  30.  Or,  if  the  record  is  not  made  at  the  right  office,  or  in  the  proper 
county.  M'Keen  v.  Delancy's  Lessee,  5  Cranoh,  22 ;  Jackson  ex  dem.  Montressor  v.  Rice,  3 
Wend.  180. 

But  though  an  unauthorized  record  may  not  be  admissible  as  a  record,  yet,  in  cases  where  the 
original  cannot  be  procured,  and  the  recorded  copy  is  proved  to  have  been  compared  with  the 
original,  it  may  be  admitted  on  the  footing  of  a  sworn  copy.    The  same  is  true  of  a  copy  of  the 
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record,  provided  the  record  itself  is  shown  to  have  been  compared  with  the  original.  This  wilt 
be  seen  by  the  case  of  Winn  v.  Patterson,  9  Peters'  Eep.  666,  stated  ante,  note  ilT.  The  ease  of 
Allen's  Lessee  v.  Parish  (3  Hamm.  Eep.  lOt),  furnishes  an  instance  where  an  unauthorized  record 
was  used,  as  secondary  evidence,  auxiUary  to  other  circumstances,  in  establishing  the  contents 
of  a  lost  deed,  though  no  direct  proof  was  given  showing  that  it  was  a  copy  of  the  original.  The 
person  wlio  recorded  the  deed  was  dead,  and  so  were  all  the  subscribing  witnesses ;  the  execu- 
tion of  it,  and  the  recording,  took  place  in  another  state;  the  person  who  made  the  record  was  a 
justice  of  the  peace,  and  as  such,  had  a  right  to  take  the  acknowledgment  of  the  deed ;  he  was 
a  notary  also,  and  being  so,  it  was  natural,  say  the  court,. that  he  should  report  it  among  bis 
notarial  proceedings,  though  he  had  no  authority  for  so  doing.  The  entry  or  record  was  shown 
to  be  in  the  notary's  handwriting ;  and  it  was  allowed,  not  as  legal  evidence  in  itself,  nor  as  a 
mere  abstract  statement  or  fact  depending  for  its  credit  upon  the  character  of  the  person  making 
it ;  but  as  a  circumstance  having  an  intrinsic  relation  to  a  variety  of  other  facts  cotemporane- 
ous,  pointing  to  the  execution  of  the  deed.  Id.  In  Jackson  ex  dem.  Montressor  v.  Rice  (3 
Wend.  180),  an  exemplification  of  a  record  (of  a  deed)  made  in  a  wrong  county,  was  received  as 
secondary  evidence,  alorigwiththe  deposition  of  a  witness.  The  mtness  proved  the  existence  and 
loss  of  the  original,  and  as  the  chief  justice  who  delivered  the  opinion  of  the  court  states,  proved 
also  the  contents,  by  reference  to  the  exemplification ;  it  appears,  however,  from  the  statement 
of  the  case  by  the  reporter,  that  the  witness,  instead  of  referring  to  the  exemplification,  referred 
to  the  record,  as  having  been  made  in  E.  county,  whence  the  exemphfloation  came ;  he  stated 
the  date  of  the  deed,  the  premises  it  conveyed,  and  the  parties ;  and  also  stated  the  officer  before 
whom  it  was  acknowledged.  Indeed,  the  court  seem  to  have  regarded  the  case  as  one  where 
full  secondary  proof  was  made,  independent  of  the  exemplification ;  at  all  events,  the  decision 
cannot  be  regarded  as  aUowing  a  certified  copy  or  exemplification  of  a  bad  record,  even  as 
secondary  evidence,  except  in  connection  with  other  proof.  In  Garwood  v.  Dennis  (4  Sinn. 
Rep.  314),  an  exemphfication  of  an  ancient  record  of  a  deed,  the  record  having  been  made  with- 
out legal  authority,  and  the  original  being  lost,  was  allowed  as  evidence  from  the  necessity  of 
the  case,  and  the  improbability  that  the  recorder  would  have  placed  it  on  the  record,  without 
having  compared  the  record  vrith  the  original.  Id.  328,  per  Tilghman,  C.  J.  See  also  M'Mullen 
V.  Brown,  1  Harp.  Rep.  16  ;  Eowletta  v.  Daniel,  4  Munf.  473.  In  Maryland,  the  inspeximus  of 
an  ancient  deed,  not  requiring  enrollment,  has  been  received  as  evidence,  it  being  corroborated 
by  possession  corresponding  with  it.  But  if  possession  has  not  gone  with  it,  it  is  to  be  disre- 
garded. Hall  V.  Gittings,  2  Harr.  &  Johns.  380.  So,  where  a  deed  of  personal  property  was 
lost,  an  irispeximus  was  received  as  the  next  best  evidence  of  the  contents,  though  the  clerk  had 
no  authority  to  record  a  deed  of  personalty.  It  would  seem,  however,  from  the  opinion  of  the 
court,  that  deed  was  one  of  lands  as  well  as  personal  property;  and  the  clerk  having  authority 
to  record  it  as  to  the  lands,  and  being  a  true  copy  so  far,  the  court  said  it  was  equally  so  as  to 
the  personalty.  The  deed  was,  moreover,  quite  ancient,  and  many  circumstances  were  sliown 
tending  to  prove  its  previous  existence  as  a  genuine  instrument.  Dorsey  v.  Gassaway,  2  Harr. 
&  John.  402,  407.  But  where  an  exemplification  purports  to  be  an  exemplification  of  the  record 
of  the  copy  of  an  instrument,  it  is  not  admissible,  it  seems,  even  though  it  be  ancient.  Barger  v. 
Miller,  4  Wash.  C.  0.  Eep.  280.     See  Blight's  Heirs  v.  Banks,  6  Monroe,  196. 

A  good  record  of  an  instrument — i.  e.  one  made  in  conformity  with  the  requisitions  of  the 
law — is,  in  some  of  the  United  States,  rendered  primary  evidence ;  while,  in  others,  it  is  not  re- 
ceived except  upon  the  footing  of  mere  secondary  evidence,  and  in  the  absence  of  the  original. 

In  most  instances,  we  believe,  the  statute  which  authorizes  the  record,  also  defines  its  effect  as 
evidence,  and  prescribes  the  limitations  under  which  it  shall  be  received.  Where  this  is  not  donei 
the  record  can  never  be  received  to  prove  the  original,  except  upon  the  footing  of  mere  second- 
ary evidence  at  most.  It  is  not  like  a  common-law  record  of  proceedings  in  court,  for  that  is 
itself  an  original,  and  supposes  no  better  evidence  in  existence ;  whereas,  a  record  or  registry  of 
a  deed,  or  other  instrument,  is  only  a  copy,  and  presupposes  an  original.  Fox  v.  Lambsou  3 
Halst.  Rep.  275,  280,  281,  282.  Some  loose  di'da,  and  perhaps  a  few  decisions,  are  to  be  found, 
favoring  the  notion  that,  where  the  law  directs  an  instrument  to  be  recorded,  the  record  or  a 
copy  i&  prima  facie  evidence  in  all  cases.  See  Craufurd  v.  The  State,  6  Harr.  &  John.  434,  per 
Martin,  J. ;  Connelly  v.  Bowie,  Id,  141 ;  Dick  v.  Balch,  8  Peters'  Eep.  30,  33.  But  this  is  con- 
trary to  the  great  leading  principle  which  demands  the  best  evidence  of  which  the  nature  of  the 
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case  admits ;  and  therefore,  in  Brook  v.  Marbury  (11  Wheat.  79),  where  a  certified  copy  of  an 
instrument,  required  to  be  recorded,  was  offered  in  evidence — ^the  original  being  within  the  power 
of  the  party — ^the  court  held  it  inadmissible,  unless,  by  force  of  some  statutory  provision,  a  cer- 
tified copy  was  rendered  equal  in  degree  with  the  original. 

A  diversity  exists,  also,  as  to  the  effect  given  to  the  acknowledgment  or  probate  of  deeds,  &o. 
In  some  of  the  states,  tliis  proceeding,  authenticated  in  the  prescribed  mode  (as,  for  instance,  by 
a  certificate  indorsed  on  the  instrument),  becomes  prima  facie  evidence  of  its  execution,  and 
supersedes  the  necessity  of  calling  the  subscribing  witnesses,  or  adducing  other  proof;  whUe  in 
others,  as  we  understand  the  cases,  it  is  regarded  as  a  mere  authority  to  the  recording  officer  fo'' 
admitting  the  instrument  to  record,  and  (save,  perhaps,  in  the  case  of  deeds,  &c.,  executed  by 
femes  covert)  has  little  or  no  effect  beyond  that.  The  lines  of  disagreement  might  be  traced  stiH 
further ;  but  it  would  be  both  hazardous  and  unprofitable  to  pursue  the  subject  much  into  detail, 
as  the  cases  relating  to  it  can  only  be  accurately  understood  by  those  having  the  local  statutes  at 
hand.     A  few  general  observations  is  all  we  shall  attempt. 

An  acknowledgment  or  probate  of  an  instrument  is  not  evidence  of  its  execution,  unless  by 
force  of  some  statutory  provision  rendering  it  so.  Semble ;  Dudley  v.  Sumner,  5  Mass.  Rep.  463 ; 
Catlin  V.  Ware,  9  Id.  218 ;  MiUigan  v.  Dickson,  1  Peters'  C.  C.  Rep.  433,  431,  ei  seq.,  per  Wash- 
ington, J. ;  Catlin  v.  Washburn,  3  Term.  Rep.  35,  36.  Uniform  practice,  however,  extending 
beyond  the  memory  of  man,  has  been  held  to  stand  in  the  place  of  a  statute.  Milligan  v.  Dick- 
son, 1  Peters'  0.  C.  Rep.  433,  437,  el  seq.,  per  Washington,  J.  See  Davy  v.  Turner,  1  Dall.  Rep. 
11 ;  Lloyd  v.  Taylor,  Id.  17. 

But,  in  order  to  render  an  acknowledgment  or  probate  evidence,  it  must  be  valid  and  official. 
Where  a  statute  prescribes  a  time  within  which  an  instrument  is  to  be  rendered,  and  the 
acknowledgment  or  probate  required,  as  preliminary  thereto,  is  made  evidence  of  the  execution 
of  the  original,  such  acknowledgment  or  probate  cannot  be  so  used,  unless  taken  before  the  ex- 
piration of  the  time  limited  for  recording.  Moore  v.  Farrow,  3  Marsh.  Ken.  Rep.  41 ;  Anderson 
V.  Turner,  2  Litt.  Rep.  237  :  Winlock  v.  Hardy,  4  Id.  272. 

Acknowledgments,  &c.,  should  he  evinced  by  writing.  In  Connecticut,  the  statute,  it  seems, 
requires,  as  necessary  to  the  validity  of  deeds  of  real  property,  that  they  should  be  witnessed, 
acknowledged  and  recorded  (see  1  Swift's  Sys.  307  ;  Swift's  Bv.  4,  5) ;  and  though  no  form  of 
acknowledgment  is  prescribed,  it  has  been  held,  that  the  proceeding  cannot  be  proved  by  parol, 
but  should  be  certified  by  the  officer  taking  the  acknowledgment.  Stanton  v.  Button,  2  Conn. 
Rep.  537  ;  Hayden  v.  Wescott,  11  Id.  129  ;  Pendleton  v.  Button,  3  Id.  406. 

The  acknowledgment  or  probate  must  be  taken  before  an  officer  empowered  to  do  the  act.  See 
Heister's  Lessee  v.  Portner,  2  Binn.  Rep.  188,  and  other  cases  cited  in  connection  with  it 
to  this  point,  ante  of  this  note.  And  semile,  that  where  a  statute  authorizes  any  "  magistrate  '' 
to  take  probate  or  acknowledgments,  the  same  may  be  taken  by  an  aldemum ;  or,  indeed,  by  any 
one  "  clothed  with  power  as  a  public  civil  officer."  Per  Story,  J.,  Gordon  v.  Hobart,  2  Sumn. 
Rep.  401,  402,  403.  The  certificate  should  purport  on  its  face  that  the  acknowledgment  or  pro- 
bate was  taken  by  an  authorized  officer.  See  Downing  v.  Gallagher,  2  Serg.  &  Rawle,  457 ; 
Shield's  Lessee  v.  Buchanan,  2  Yeates'  Rep.  220.  Where  the  officer  taking  the  same,  styles 
himself  such  an  officer  as  is  authorized,  that  will  be  prima  facie  evidence  of  the  fact  of  his  being 
so.  Rhoades'  Lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  718 ;  WUlink's  Lessee  v.  MUes,  1  Peters'  C.  C. 
Rep.  429  ;  Johnston's  Lessee  v.  Haines,  2  Hamm.  Rep.  55.  See,  also,  Jeffrey's  Heirs  v.  CoUis,  4 
Dana,  470 ;  Connelly  v.  Bowie,  6  Harr.  &  Johm.  141.  It  seems  that  the  certificate  will  suffice, 
though  the  officer's  title  is  not  written  out  at  length,  but  is  abbreviated  as  thus:  "A.  B., 
comm'r."  Duval  v.  Covenhoven,  4  Wend.  561,  563  And  even  where  his  title  or  official 
character  is  not  indicated  by  the  certificate,  the  defect  may  be  supplied  by  proof  aliunde. 
Rhoades'  Lessee  v.  Selin,  supra.  See,  also,  Jeffrey's  Heirs  v.  CoUis,  4  Dana,  470.  In  Ohio,  how- 
ever, such  defects  can  be  supplied  only  when  the  original  deed  itself  is  used  as  evidence — and 
not  a  copy  from  the  record,  made  upon  such  defective  certificate,  is  offered.  SemUe,  Johnston's 
Lessee  v.  Haines,  2  Ham.  Rep.  55. 

All  that  is  required,  in  respect  to  the  frame  of  these  certificates,  is  a  substantial  eompHanoe  with 
the  law  under  which  they  are  made.  When  substance  is  found,  it  is  neither  the  duty  nor  in- 
cUnation  of  courts  to  jeopardize  titles  in  any  way  depending  upon  them  by  severe  criticisms  upon 
their  language.    Jackson  ex  dem.  Merritt  v.  Stanton,  2  Cowen's  Rep.  552,  567,  per  Savage,  0.  J. ; 
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Luffborough  v.  Parker,  12  Serg.  k  Rawle,  48,  per  Tflghman,  C.  J.;  Hall  v.  Gittings,  2  Harr.  & 
John.  390;  Talbot's  Lessee  v.  Simpson,  1  Peters'  C.  C.  Rep.  191 ;  M'lntoshv.  Ward,  5  Binn.  Rep. 
296;  Shaller  v.  Brand,  6  Id.  435  ;  Nantz  v.  Bailey,  3  Dana,  113,  119. 

Forms  of  certificates  which  have  been  in  use  a  great  length  of  time,  will  not  be  held  invalid 
upon  slight  or  technical  reasons ;  and  long  and  general  practice  is  entitled  tq  great  weight  in 
construing  the  statute  under  which  the  certificates  were  made.  Jackson  ex  dem.  Merritt  v. 
Gumaer,  2  Cowen's  Rep.  567,  per  Savage,  0.  J. ;  Troup  v.  Haight,  1  Hopk.  Oh.  Rep.  239 ;  Nantz 
V.  Bailey,  3  Dana,  IIS,  119 ;  M'Keeu  v.  Delancy's  Lessee,  5  Cranch,  32,  per  Marshall,  C.  J. ; 
M'Ferran  v.  Powers,  1  Serg.  &  Rawle,  102,  105,  106,  per  Tilghman,  C.  J.  So  far  has  this  been 
carried,  that  where  a  statute  mentioned  '  justices  of  the  peace  of  the  county  or  city,''  &c.,  as  the 
persons  before  whom  acknowledgments  or  probate  should  be  made,  yet,  it  appearing  to  have 
been  a  constant  practice  for  judges  of  the  Supreme  Court  to  perform  this  duty,  held,  that  their 
acts  were  valid.  M'Farren  v.  Powers,  1  Serg.  &  Rawle,  102,  105,  106 ;  M'Kean  v.  Delancy'a 
Lessee,  6  Cranch,  32.     See  also  Milligan  v.  Dickson,  1  Peters'  C.  C.  Rep.  433. 

If  the  statute  requires  that  the  certificate  should  be  under  the  official  seal  of  the  functionary 
authorized,  his  certificate  without  such  seal  will  be  a  nuUity.  Miller  v.  Henshaw,  4  Dana,  329, 
330.  As  to  certificates  of  acknowledgement  without  date,  see  Galuaha  v.  Sinclear,  3  Verm.  Rep. 
394 ;  Downing  v.  Gallagher,  2  Serg.  &  Rawle,  455. 

These  certificates  are  to  be  liberally  construed,  and  to  be  sustained,  if  possible,  by  fair  legal 
intendment.  The  court,  however,  in  construmg  them  can,  in  general,  only  act  upon  the  words 
used ;  they  cannot,  it  has  been  said,  by  intendment,  fill  up  a  blank  or  supply  an  important  word. 
Hayden  v.  Wescott,  11  Conn.  Rep.  132 ;    Stanton  v.  Button,  2  Id.  527.     But  in  Pennsylvania, 

where  the  certificate  was  headed  thus,  " county,  ss.,"  and  then  went  on  to  say,  "before 

me  one  of  the  justices  of  the  peace  for  the  said  county,  personally  came  the  above-named  Jacob 
Roop,  and  Susanna  his  wife,  and  acknowledged  the  above  indenture,"  &c.,  &o.;  held,  that  tlie 
words  "  for  the  said  county,''  must  be  taken  to  refer  to  the  county  mentioned  in  the  body  of  the 
deed,  as  indicative  of  the  residence  of  the  grantors,  and  so  the  certificate  was  sustained.  Fuhr- 
man  v.  Loudon,  13  Serg.  &  Rawle,  386.  See  Brooks  v.  Chaplin,  3  Verm.  Rep.  281.  And  where 
a  certificate  of  proof  stated,  that  A.  B.  appeared  before  the  officer,  and  made  oath,  &c.,  but  did 
not  say  that  he  was  a  subscribing  witness ;  yet,  it  appearing  on  inspection  of  the  deed  that  A.  B. 
was  one  of  the  subscribing  witnesses,  held,  that  the  certificate  was  substantially  good.  Luff- 
borough  V.  Parker,  1 2  Serg.  &  Rawle,  48.  The  statute  under  which  this  certificate  was  madci 
required  proof  by  one  or  more  of  the  subscribing  witnesses,  in  general  terms,  and  did  not  prescribe 
the  form  of  the  certificate.  Sometimes  the  statute  expressly  requires  that  the  certificate  itself 
shall  identify  the  witness  as  one  of  the  subscribing  witnesses ;  in  which  case,  of  course,  a  certi- 
ficate like  the  above  would  be  bad.  See  Jackson  ex  dem.  Kellogg  v.  Vickory,  1  Wend.  406 ; 
Jaekson  ex  dem.  Wood  v.  Harrow,  11  John.  R.  434.  And  in  Connecticut,  where  the  statute  is 
very  general,  and  prescribes  no  form  for  the  certificate,  it  seems  doubtful  whether,  in  any  in- 
stance, the  certificate  and  the  deed  are  to  be  regarded  as  so  far  parts  of  one  thing,  that  in  giving 
a  construction  to  the  former,  you  are  at  liberty  to  refer  to  the  latter.  See  per  Bissell,  J.,  in  Hay- 
den V.  Wescott,  11  Conn.  R.  131,  132.  Where  the  defect  in  the  certificate  consisted  in  omitting 
the  name  of  the  person  who  acknowledged  the  instrument,  held  that  it  could  not  be  supplied  by 
reference  to  the  deed.  Id.  But  where  a  deed  was  acknowledged  in  open  court,  and  admitted  to 
record  ;  though  the  certificate  did  not  state  the  acknowledgment  to  have  been  by  the  grantors 
yet,  as  the  proceedings  of  the  court  were  to  be  presumed  correct,  it  was  intended  that  the  record 
was  made  upon  the  acknowledgment  of  the  persons  by  whom  the  deed  purported  to  have  been 
executed.  Philips  v.  Ruble,  Lit.  Sel.  Cas.  221.  See  also  Den  ex  dem.  Hunter  v.  Bryan,  2  Murph. 
178 ;  Horton  v.  Haglev's  Ex'r,  1  Hawks'  R.  48.  In  case  of  a  deed,  however,  executed  by  a 
feme  covert,  where  the  certificate  was,  that  "the  deed  was  acknowledged  in  open  court,  and 
ordered  to  be  registered ;"  held,  that  a  private  examination  of  the  feme  covert  could  not  be  pre- 
sumed from  such  certificate.  Den  ex  dem.  Robinson  v.  Barfield,  2  Murph.  R.  390.  It  seems 
that  the  North  Carolina  statute,  under  which  tliis  decision  was  made,  contemplated  a  private  ex- 
amination, previous  to  an  acknowledgment  in  open  court,  and  as  an  authority  for  taking  the  latter ; 
as  the  court,  therefore,  in  respect  to  the  proceeding,  was  regarded  as  exorcising  a  limited  and 
speeial  jurisdiction,  the  private  examination,  being  in  the  nature  of  a  jurisdictional  fact,  could  not 
fee  preaupied,  but  must  affirmatively  appear.    Id.  417,  418.    See  also  ante,  note  293  ;  also  404; 
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Pearl  v.  Howard,  1  D.  Chip.  E.  173,  116  ;  Rosa  v.  M'Clung,  6  Peters'  R.  283 ;  Miller's  Lessea 
V.  Holt,  1  Tenn.  Ill ;    Craig's  Lessee  v.  Vance,  Id.  182 ;    Elliott  v.  PiersoU,   1  Peters'  328. 

In  the  above  ease  of  Hayden  v.  Wescott  (11  Conn.  Rep.  131),  the  court  denied  the  party  the 
right  of  introducing  parol  evidence  to  help  out  the  acknowledgment.     So  where  the  certificate 

ran  thus:  "Personally  appeared  S.  M.,  signer  to  the  above  and  within  written  instrument 

to  be  his  free  act  and  deed,  before  me,  A.  S.,  justice  of  the  peace;''  held,  that  the  certificate  im- 
ported no  acknowledgment,  and  that  parol  evidence  could  not  be  admitted  to  show  one.  Stan- 
ton V.  Button,  2  Conn.  Rep.  527 ;  Pendleton  v.  Button,  3  Id.  406.  As  to  supplying  by  parol  a 
defective  statement  of  the  official  character  of  the  person  taking  the  probate  or  acknowledgment, 
see  ante  of  this  note. 

Where  an  officer  has  authority  to  take  an  acknowledgment  of  a  deed,  and  then  to  record  the 
acknowledgment  with  the  deed,  he  may  amend  the  acknowledgment  at  any  time  before  the 
record  is  made.  But  having  made  the  record,  his  power  over  the  whole  subject  expires ;  that 
which  before  was  matter  in  pais,  has  then  become  matter  of  record,  fixed,  permanent,  and  unal- 
terable. Tliis  was  so  held,  whei-e  a  clerk,  having  taken  an  acknowledgment  of  feme  covert,  had 
omitted  to  certify  that  she  was  privately  examined,  &c.,  and  after  he  had  recorded  the  defective 
acknowledgment  with  the  the  deed,  undertook  to  amend.    Elliott  v.  PiersoU,  1  Peters'  Rep.  328. 

In  general,  the  certificate  of  acknowledgment  or  probate,  indorsed  on  a  deed,  being  an  ex  parte 
proceeding,  if  evidence  at  all,  is  only^mjo  facie  evidence;  and  the  force  and  effect  of  it  may 
be  contested  and  entirely  overcome ;  as,  by  showing  that  the  acknowledgment  was  made  by  a 
party  who  was  Tion  compos  at  the  time  (Jackson  ex  dem.  Hardenbergh  v.  Sohoonmaker,  4'  Johu^ 
Rep.  161) ;  so  as  to  the  probate,  that  it  was  made  by  a  witness  incompetent  for  the  same  reason 
(Id.  1),  or  from  being  a  party  to  the  record  (Peters'  Lessee  v.  Condron,  2  Serg.  &  Rawle,  80,  82), 
or  from  interest  (Jackson  ex  dem.  Hungerford  v.  Eaton,  20  John.  Rep.  478  ;  see  Jones  v.  Ruf- 
fin,  3  Dev.  Rep.  405),  or  from  infamy.  See  Jackson  ex  dem.  Gibbs  v.  Osborne,  2  Wend.  555. 
So,  a  certificate  of  probate  may  be  overcome  by  showing  that  the  witnesses  who  appeared  before 
the  officer  were  men  of  bad  oharacffer,  and  unworthy  of  credit  (Gardenhire  v.  Parks,  2  Terg. 
Rep.  23  ;  Vandyke  v.  Thompson,  1  Harringt.  R.  109 ;  see,  also,  post,  in  the  notes  on  the  exam- 
ination of  witnesses),  or  by  showing  a  case  of  collusion  between  the  officer  and  party  seeking 
to  avail  himself  of  the  probate,  by  which  a  garbled  and  substantial  false  account  of  the  circum-. 
stances  attending  the  execution,  was  obtained  from  the  witness.  Jackson  ex  dem.  Tracy  v. 
Hayner,  12  John.  Rep.  469.  And  a  certificate  may  be  impeached  by  showing  that  the  officer 
making  it  took  the  acknowledgment,  or  probate,  while  he  was  actually  out  of  his  territorial  juris- 
diction. Jackson  ex  dem.  Walsh  v.  Golden,  4  Cowen's  Rep.  266 ;  Jackson  ex  dem.  Wyckoffi  v. 
Humphrey,  1  John.  Rep.  498.  In  respect  to  an  acknowledgment  or  probate  taken  on  Sunday, 
see  Tracy  v.  Jenks,  15  Pick.  Rep.  467. 

The  following  are  among  the  many  cases,  exhibiting  the  doctrine  on  the  subject  of  recordSj 
probate,  and  acknowledgments  of  deeds,  &c.,  as  held  and  acted  upon  in  several  of  the  states.. 
Massachusetts:  Eaton  v.  Campbell,  7  Pick.  Rep.  10;  Poignard  v.  Smith,  8  Id.  272;  Hathaway 
V.  Spooner,  9  Id.  23  ;  Dudley  v.  Sumner,  5  Mass.  Rep.  463  ;  Catlin  v.  Ware,  9  Id.  218  ;  Pidge  Vi 
Tyler,  4  Id.  541;  Hastings  v.  Blue  Hill  Turnpike  Co.,  9  Pick.  Rep.  80;  Ward  v.  Puller,  15  IdL 
185;  Scanlan  v.  Wright,  1,3  Id.  523;  Burghardt  v.  Turner,  12  Id.  534;  Tracy  v.  Jenks,  15  Id'.. 
467,  468.  Maryland:  Blair  v.  Valliant,  4  Ha-r.  &  McHen.  62  ;  Carroll  v.  Llewellen,  1  Id.  162 ; 
Cheney  v.  Watkins,  1  Harr.  &  John.  527 ;  Hoddy  v.  Harryman,  3  Harr.  &  McHen.  581 ;  Git- 
tings  V.  Hall,  1  Harr.  &  John.  14 ;  Smith  v.  Steele,  3  Harr.  k  McHen.  103 ;  Crawford  v.  The' 
State,  6  Harr.  k  John.  231;  Carroll's  Ex'rs  v.  Tyler,  2  Harr.  &  Gill,  54;  Connelly  v.  Bovrie,, 
6  Harr.  &  John.  141 ;  Hum's  Lessee  v.  Soper,  6  Harr.  k  John.  276 ;  Brooks  v.  Marbury,  11. 
Wheat.  79;  Hall  v.  Gittings,  2  Harr.  &  John.  380;  Owmgs  v.  Law,  7  Id.  124;  Dorsey  v. 
Gassaway,  2  Id.  402,  403 ;  Bruce's  Administrator  v.  Smith,  3  Harr.  &  John.  499 ;  Gwynn  v 
Jones' Lessee,  2  Gill  &  John.  173;  Dick  v.  Baloh,  8  Peters'  Rep.  30.  Pennsylvania:  Krider's. 
Lessee  i.  Nargong,  1  Dall.  Reports,  268;  McDiU's  Lessee  v.  McDill,  1  DaU.  Reports,  63; 
Morris'  Lessee  v.  Van  Deren,  Id.  66 ;  Downing  v.  Gallagher,  2  Serg.  k  Rawle,  455 ;  Foster  v 
Shaw,  7  Serg.  &  Rawle,  163  ;  Griflfeth  v.  Black,  10  Id.  160;  Helhuan,  use  of  Hellman,  4  Rawle,.. 
440 ;  Craft  v.  Webster,  Id.  242 ;  Jones  v.  Porter,  3  Pennsylv.  Rep.  132  ;  Barger's  Lessee  v.  Mil- 
ler, 4  Wash,  C.  C.  Rep.  280;  Rhoades'  Lessee  v.  Selin,  Id.  715;  Lanning's  Lessee  v.  Dolph,  Id- 
624;  Scott's  Lessee  v.  Leather,  3  Teates'  Rep.  184;  Viokroy  v.  M'Knight,  4Binn.  Rep.  204; 
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Kerns  v.  Swope,  2  "Watts'  Rep.  TS ;  MeKean  v.  Delanoy's  Lessee,  5  Cranch  Rep.  22 ;  Talbot's 
Lessee  v.  Simpson,  1  Peters'  C.  C.  Eep.  188 ;  Leazure  v.  Hillegas,  1  Serg.  &  Rawie,  313 ;  Duf- 
field  V.  Brindley,  1  Rawle's  Rep.  91 ;  Heister's  Lessee  v.  Fortner,  2  Binn.  EeB-  44 ;  Luff  borough 
V.  Parker,  12  Serg.  &  Rawle,  48;  Puhrman  v.  Loudon,  13  Id.  386;  Lodge  v.  Berrier,  16  Id.  297  ; 
Petit  T.  Beshler,  2  Id.  420 ;  MiUigan  v.  Dickson,  1  Peters'  C.  C.  Rep.  433 ;  Mcintosh  v.  "Ward,  5 
Binn.  Rep.  296 ;  Shaller  v.  Brand,  6  Id.  439 ;  Whitmier  v.  Napier,  4  Serg.  &  Rawle,  290 ;  Fel- 
lows' Lessee  v.  Pedrick,  4  Wash.  C.  0.  Rep.  4*7 '7 ;  Shield's  Lessee  v.  Buchanan,  3  Teates'  Rep. 
219;  James  v.  Gordon,  1  "Wash.  0.  C.  Rep.  338.  Ohio:  Atkinson's  Lessee  T.  Dailey,  2  Hamm. 
Rep.  212;  Moore's  Lessee  v.  Vance,  1  Hamm.  Rep.  1 ;  Roads  v.  Symms,  Id.  281 ;  Cunningham's 
Lessee  v.  Buckingham,  Id.  264;  Johnston's  Lessee  v.  Haines,  2  Id.  55 ;  Allen's  Lessee  v.  Parish, 

3  Id.  107  ;  Paine  t.  French,  4  Id.  318,  320.  Vermont:  Bodge  v.  Parsons,  2  Verm.  Rep.  456  ; 
Catlin  V.  "Washburn,  3  Id.  22;  Pearl  v.  Howard,  1  D.  Chip.  Rep.  173;  AUen  v.  Everts,  3  Verm. 
Rep.  1 1 ;  Brooks  v.  Chaplin,  Id.  281 ;  Galusha  v.  Sinclear,  Id.  394;  Stevens  v.  Grififeth,  Id.  448 ; 
Sawyer  v.  Adams,  8  Id.  172 ;  Middlebury  College  v.  Cheney,  1  Id.  336.  Tennessee:  Tarborough 
V.  Beard,  1  Taylor's  Rep.  25;  Den  ex  dem.  Hunter  v.  Bryan,  2  Murph.  Rep.  178 ;  'Den  ex  dem. 
Robinson  V.  Barfield,  Id.  390 ;  Miller's  Lessee  v.  Holt,  1  Tenn.  Rep.  Ill;  Lannum  v.  Brook's 
Lessee,  4  Hayw.  Rep.  121 ;  Smith  v.  Martin,  2  Tenn.  Rep.  208  ;  Ross  v.  M'Clung,  6  Pet.  283 
Craig's  Lessee  v.  Vance,  1  Tenn.  Rep.  132 ;  Glasgow's  Lessee  v.  Smith,  Id.  155 ;  Patton  v. 
Brown,  1  Cook,  126 ;  Gardenhire  v.  McDaniel,  2  Yerg.  23 ;  Gordon  v.  Overton,  8  Id.  121 ;  High- 
tower's  Lessee  v.  "Wells,  6  Id.  249 ;  "Wilson  v.  Smith,  5  Id.  379  ;  Lipe  v.  Mitchell's  Lessee,  2  Id. 
400;  Cox  V.  Bowman's  Lessee,  Id.  108;  Smith  v.  Brown,  Id.  238;  Malone  v.  Stevens,  Id.  520. 
New  Hampshire:  Southerin  v.  Mendum,  5  N.  H.  Rep.  420;  Montgomery  v.  Dorian,  6  Id.  250, 
Kentucky:  "Wells  v.  "Wilson,  3  Bibb,  264;  Sharp  v.  Wioklifife,  3  Litt.  Rep.  10 ;  Philips  v.  Ruble, 
Litt.  Sel.  Cas.  221 ;  Morgan  v.  BeaUe,  1  Marsh.  Ken.  Rep.  310 ;  Hunt  v.  Owings,  4  Monroe,  20 
Young  v.  Ringo,  1  Id.  30 ;  Bank  of  Kentucky  v.  Haggin,  1  Marsh.  Ken.  R.  606 ;  Breckenridges 
T.  Todd,  3  Monroe,  52 ;  Moore  v.  Farrow,  3  Marsh.  Ken.  R.  41 ;  Anderson  v.  Turner,  2  Litt.  R. 
237 ;  "Winlock  v.  Hardy,  4  Id.  272;  Hog  v.  Perry,  1  Id.  171;  "Womaok  v.  Hughes.  Litt.  Sel.  Cas. 
292 ;  MoConnell  v.  Brown,  Id.  459  ;  Taylor  v.  Shield's  Heirs,  5  Litt.  R.  295  ;  Coleman  v.  Casey, 

4  Bibb,  516;  Johnson  v.  Fowler,  Id.  521;  Fowke  v.  Damall,  5  Litt.  R.  316  ;  EUiott  v.  PiersoU,  1 
Pet.  338,  339,  340;  McCuUock  v.  Myers,  1  Daua^  522;  Daniel  v.  Bratton.  Id.  210;  Miller  v. 
Henshaw,  4  Id.  328,  329  ;  Nantz  v.  Bailey,  3  Id.  112,  113.  Alabama:  Scott  v.  Rivers,  1  Stew- 
art &  Porter,  19;  Mitchell  v.  Mitchell,  3  Id.  81;  McGregor  v.  Hall,  Id.  397;  Toulmin  v.  Austin" 
4  Id.  410.  New  Jersey:  Fo.x;  v.  Lambson,  3  Halst.  R.  275.  South  CaroUna:  MoMullen  v. 
Brown,  1  Harp.  76;  Purvis  v.  Robinson,  1  Bay's  R.  493;  Dingle  v.  Bowman,  1  McCord,  177; 
Turnipseed  v.  Hawkins,  Id.  273  ;  Maxwell  v.  Carlisle,  Id.  534;  Rochell  ads.  Holmes,  2  Bay's  R. 
487;  Anderson  v.  Gilbert,  1  Id,  375;  Peay  v.  Picket,  3  McCord,  318;  Turnipseed  v.  Freeman,  2 
Id.  269;  Linning  v.  Crawford,  2  Bail.  R.  296.  See  S.  C,  not  S.  P.,  Id.  591.  Noith  Carolina; 
Den  ex  dem.  Hunter  v.  Bryan,  2  Murph.  178  ;  Den  ex  dem.  Robinson  v.  Barfield,  Id.  390;  Hor- 
ton  V.  Hagler's  Ex'r,  1  Hawk.  48  ;  Park  v.  Cochran,  1  Hayw.  410;  Garland's  Ex'rs  v.  Goodloe'a 
Adm'rs,  2  Id.  351;  Den  ex  dem.  Burgess  v.  Wilson,  2  Dev.  R.  306;  Den  ex  dem.  Ridley  v.  Mc- 
Gehee,  Id.  40;  Moore  v.  Collins,  3  Id.  126;  Smith  v.  "Wilson,  I  Dev.  &  Batt.  40.  Louisiana: 
Phillips  v.  Flint,  3  Mill.  Lou.  Rep.  146,  148,  149 ;  Las  Caggas  v.  Larionda's  Syndics,  4  Mart. 
Lou.  R.  283,  284  etseq.;  Norwood  v.  Green,  5  Mart.  Lou.  R.  (N.  S.)  175;  Lewis  v.  Boatty,  8 
Mart.  Lou.  R.  (N.  S.)  289 ;  Perron  v.  MaiUan,  10  Lou.  R.  (Curry)  520.  Virginia:  Maxwell  v. 
Light,  1  Call,  117  ;  Kidd's  Adm'r  v.  Alexander,  1  Rand.  R.  456 ;  Ben  v.  Peete,  2  Id.  539 ;  Turner 
V.  Stip,  1  "Wash.  R.  319;  Carrie  v.  Donald,  2  Id.  58;  Baker  v.  Preston,  1  Gilmer,  235;  Givcns 
V.Mann,  6  Munf.  191;  Rowletts  v.  Dauifl,  4  Id.  473;  EUiott  v.  Piorsoll,  1  Pet.  338,  339,  340; 
Sexton  V.  Pickering,  2  Rand.  R.  468;  "Whitakcr  v.  Mcllhaney,  4  Munf.  310;  Lee  v.  Tapsoott,  2 
"Wash.  R.  281;  Hord  v.  Dishman,  5  Call,  279;  Lockridge  v.  Carlisle,  2  Leigh,  1S6;  Mann  v. 
Givens,  Id.  762.  Maine:  Knox  v.  Silloway,  1  Fairf.  R.  201;  Woodman  v.  Coolbroth,  7  Greeul. 
181;  Ilewos  V.  "Wiswell,  8  Id.  94.  See  9  Gveenl.  170,  171;  Id.  132,  133;  Kent  v.  Weld,  2 
Fairf.  R.  459.  Connecticut:  Hayden  v.  Wescott,  11  Conn.  R.  129;  Cunningliara  v.  Tracy,  1  Id. 
252 ;  Pendleton  v.  Button,  3  Id.  406 ;  Stanton  v.  Button,  2  Id.  527  ;  Talcott  v.  Goodwin,  3  Day's 
E.  264 ;  Swift's  Ev.  4,  5 ;  Hine  v.  Robbins,  8  Conn.  R.  342 ;  Welles  v.  Hutchinson,  2  Root's  R. 
86.    Indiana:  Doe  ex  dem.  "Way man  v.  Naylor,  2  Blackf.  R.  32. 

In  New  York,  the  Revised  Statutes,  so  far  as  the  subject  of  proving  deeds,  &o.,  in  the  modes 
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above  adverted  to  is  concerned,  were  passed  December  24,  1827,  but  did  not  take  effect  until 
January  1,  1830.  They  make  provision  for  recording  every  instrument  falling  within  the  general 
designation,  "  conveyance  ot  real  estate,  within  this  state."  1  E.  S.  756,  §  1.  The  term  "  con- 
veyance" embraces  all  written  instruments  "by  which  any  estate  or  interest  in  real  estate  is 
created,  aliened,  mortgaged  or  assigned,  or  by  which  the  title  to  any  real  estate  may  be  affected 
m  law  or  equity,  except  last  wUls  and  testaments,  and  leases  for  a  term  not  exceeding  three 
years."  Id.  p.  163,  §  38.  The  term  "  real  estate"  is  to  be  understood  as  co-extensive  in  meaning 
with  "lands,  tenements,  and  hereditaments,"  and  as  embracing  all  chattels  real,  except  leases 
for  a  term  not  exceeding  three  years.  Id.  §  36.  The  provisions  of  the  law,  however,  it  is  de- 
clared, "  shall  not  extend  to  leases  for  life  or  lives,  or  for  years,  in  the  counties  of  Albany,  Ulster, 
Sullivan,  Herkimer,  Dutchess,  Columbia,  Delaware  and  Schenectady."  Id.  p.  763,  §  42.  Letters 
of  attorney,  or  other  instruments,  containing  a  power  to  convey  lauds  as  agent  or  attorney  for  the 
owner  of  such  lands,  may  be  recorded  (Id.  p.  762,  §  39) ;  and  so  may  "  every  executory  contract 
for  the  sale  or  purchase  of  lands."    Id. 

Before  being  admitted  to  record,  the  instrument  is  to  be  duly  acknowledged,  or  its  execution 
proved,  and  this  properly  authenticated.     1  R.  S.  756,  §  4;  Id.  762,  §  34. 

As  to  oekTiowledgments,  or  proof,  and  the  effect  thereof. — The  officers  authorized  to  take  acknowl- 
edgments or  probate  are  the  following.  Within  the  state :  the  chancellor,  justices  of  the  Supreme 
Court,  circuit  judges,  supreme  court  commissioners,  judges  of  county  courts,  mayors  and  recorders 
of  cities,  and  commissioners  of  deeds.  But  no  county  judge,  or  commissioner  of  deeds  for  a 
county  or  city,  can  take  acknowledgments  or  proofs  out  of  the  city  or  county  for  which  he  was 
appointed.  1  R.  S.  756,  §  4.  Out  of  the  state,  but  within  the  United  States :  the  chief  justice  and 
associate  judges  of  the  Supreme  Court  of  the  United  States — district  judges  of  the  United  States — 
judges  or  justices  of  the  Supreme,  Superior,  or  Circuit  Court,  of  any  state  or  territory  within  the 
United  States — and  the  chief  judge,  or  any  associate  judge,  of  the  Circuit  Court  of  the  United 
States  in  the  District  of  Columbia.  But  no  proof  or  acknowledgment,  taken  by  any  such  officer 
win  entitle  the  conveyance  to  be  recorded,  unless  taken  within  some  place  or  territory,  to  which 
the  jurisdiction  of  the  court  to  which  he  belongs  shall  extend.  Id.  p.  757,  §  4,  sub.  2.  Acknowl- 
edgments of  deeds  and  mortgages  may  be  taken,  also,  before  the  mayor  of  either  of  the  cities  of 
Philadelphia  or  Baltimore.  This  is  by  virtue  of  the  act  bf  April  23d,  1829,  infra,  which  still 
contiuues  in  force.  Conveyances  of  real  estate  made  since  March  10th,  1825,  or  to  be  made,  by 
the  treasurer  of  the  state  of  Connecticut,  may  be  acknowledged  before  the  secretary  of  state  of 
the  state  of  Connecticut.  1  R.  S.  760,  §  21.  Out  of  the  United  States:  if  the  parties  executing 
the  instrument  shall  be  in  any  state  or  kingdom  in  Europe,  or  in  North  or  South  America,  the 
same  may  be  acknowledged  or  proved  before  any  minister,  plenipotentiary  or  extraordinary,  or 
any  Charge  des  Affaires  of  the  United  States,  resident  and  accredited  within  such  state  or  kingdom. 
If  the  parties  be  or  reside  in  France,  the  acknowledgment  or  proof  may  be  taken  before  the  consul  of 
the  United  States,  appointed  to  reside  at  Paris ;  or  if  they  be  in  Russia,  then  before  the  consul  of 
the  Unitf  d  States,  appoint'  d  to  reside  at  St.  Petersburgh.  1  R.  S.  §  5.  If  the  party  be  within  the 
united  kingdom  of  Great  Britain  and  Ireland,  or  the  dominions  thereto  belonging,  the  acknowledg- 
ment or  proof  may  be  taken  before  the  mayor  of  London,  the  mayor  or  dhief  magistrate  of  Dublin  or 
Liverpool,  the  provost  or  chief  magistrate  of  Edinburgh,  or  ihe  consul  of  the  United  States  ap- 
pointed to  reside  at  London.  Id.  §  6.  Indeed,  as  to  deeds  and  mortgages,  consuls  of  the  United 
States,  residmg  in  any  foreign  port  or  country,  have  full  power  to  take  acknowledgments  and  proofs, 
without  any  qualification  as  to  residence.  See  the  act  of  April  23d,  1829,  infra.  So,  with  respect 
to  judges  "of  the  highest  court"  of  either  Upper  or  Lower  Canada.  See  Id.  Acknowledg- 
ments and  proofs  may  also  be  taken  out  of  the  United  States,  before  any  person  specially  autho- 
rized for  that  purpose  by  a  commission  under  the  seal  of  the  Court  of  Chancery  of  this  state.  1 
R.  S.  757,  §  8. 

The  acknowledgment  is  to  be  by  the  party  or  parties  executing  the  instrument.  Id.  p.  756 
§  4.  The  officer  taking  any  acknowledgment,  must  know  or  have  satisfactory  evidence  that 
the  person  making  the  same  is  the  individual  described  in  and  who  executed  the  instrument. 
Id.  758,  §  9.  In  the  case  of  a  married  woman  residing  within  the  state,  her  acknowledgment 
is  not  to  be  taken  unless,  in  addition  to  the  above  requisites,  she  acknowlelge  on  a  private 
examination,  apart  from  her  husband,  that  she  executed  the  instrument  freely  and  without  any 
fear  or  compulsion  of  her  husband ;  and  her  estate  will  not  pass  by  any  conveyance  unless  so 
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acknowledged.  Id.  §  10.  But  a  married  woman,  not  residing  in  the  state,  who  joins  her  hus- 
band in  any  conveyance  of  real  property  within  the  state,  may  acknowledge  the  same  as  if  she 
were  sole ;  and  it  may,  for  the  purpose  of  recording,  be  proved  in  like  manner  as  if  she  were  sole, 
by  a  subscribing  witness.  Id.  §  11,  See  as  to  powers  of  attorney,  executed  by  married  women 
residing  out  of  the  state,  act  of  May  11th,  1835,  sess.  58,  ch.  215,  p.  315. 

The  proof  of  an  instrument,  preliminary  to  admitting  it  to  record,  is  to  be  by  a  subscribing 
witness.  The  witness  is  to  state  his  place  of  residence,  and  that  he  knew  the  person  described 
in  and  who  executed  the  instrument ;  but  the  proof  is  not  to  be  taken  unless  the  ofBcer  is  per- 
sonally acquainted  with  the  witness,  or  has  satisfactory  evidence  that  he  is  the  same  person  who 
was  a  subscribing  witness  to  the  instrument.  1  R.  S.  158,  §  12.  Provision  is  made  for  com- 
pelling a  subscribing  witness,  residing  in  the  county  where  application  for  probate  is  made,  to 
appear  and  testify.     Id.  §§  13  and  14. 

The  authentication  of  the  acknowledgment  or  proof  will  vary  according  to  circumstances.  In 
all  cases,  however,  a  certificate  of  the  officer  taking  the  acknowledgment  or  proof,  is  required  to 
be  indorsed  on  the  instrument,  and  signed  by  him ;  and  this  certificate  is  to  set  forth  the  matters 
above  required  to  be  done,  known  or  proved,  on  such  acknowledgment  or  proof,-  with  the  names 
of  the  witnesses  examined  before  the  officer,  their  places  of  residence,  and  the  substance  of  the 
evidence  given  by  them.  Id.  158,  §  15.  The  residence  of  the  identifying  witnesses,  sworn 
before  the  officer,  need  not  be  set  forth  in  the  certificate.  Dibble  v.  Rogers,  13  WendeU,  536  ; 
Norman  v.  Wells,  11  Id.  136.  Otherwise  as  to  subscribing  witnesses.  Id.  It  should  appear  by 
the  certificate  that  the  subscribing  witness  saw  the  execution  of  the  deed ;  for  if  he  onlj'  heard 
the  execution  acknowledged,  semile,  that  he  is  incompetent  to  prove  it,  and  a  certificate  stating 
simply  that  the  subscribing  witness  heard  the  party  acknowledge  it,  would  be  held  invalid,  if 
objected  to  specifically  on  that  ground.  Norman  v.  "WeUs,  supra.  If  the  acknowledgment  or 
probate  is  taken  out  of  the  United  States,  before  a  consul,  mayor,  chief  magistrate,  minister,  or 
chwrge  des  affaires,  as  provided  by  1  R.  S.  157,  §§  5,  6  {supra),  the  certificate  must  be  under  the 
official  seal  of  those  officers  respectively.  Id.  p.  151,  §  1.  Acknowledgments  by  the  treasurer  of 
Connecticut,  mentioned  supra,  are  to  be  certified  by  the  secretary  of  state,  in  the  mode  sub- 
scribed above,  under  the  seal  of  that  state.     Id.  p.  160,  §  21. 

The  instiument  being  so  acknowledged  or  proved,  and  duly  certified,  is  entitled pnma  facie  to 
be  read  in  evidence  without  further  proof.  1  R.  S.  759,  §  16 ;  Id.  p.  162,  §  39  ;  Id.  p.  760,  §  21. 
See  Morris  v.  Wadsworth,  17  "Wend.  103.  There  is  a  qualification  to  this,  however,  where  the 
acknowledgment  or  proof  was  taken  before  a  judge  of  a  county  court,  not  of  the  degree  of  coun- 
selor in  the  Supreme  Court,  or  by  a  commissioner  of  deeds;  in  saoh  cases,  to  be  read  in  evidence 
in  a  county  other  than  that  for  which  the  officer  taking  the  same  was  appointed,  there  must  be 
subjoined  to  the  certificate,  a  certificate  of  the  clerk  of  the  county  for  which  the  officer  was  ap- 
pointed, under  his  hand  and  official  seal,  specifying  that  such  officer  was,  at  the  tune  he  took  the 
acknowledgment  or  proof,  duly  authorized  to  take  the  same,  and  that  the  clerk  is  well  acquainted 
with  the  handwriting  of  the  officer,  and  verily  beheves  the  signature  to  the  officer's  certificate  to 
be  genuine.  Id.  §  18.  As  to  the  sufficiency  of  the  clerk's  certificate,  see  Hall  v.  Oittings,  2 
Harr.  &  John.  390.  But  the  latter  section  does  not  apply  to  any  conveyance  executed  by  the 
agent  of  the  Holland  Land  Company,  or  by  any  agent  of  the  Pultuey  estate,  lawfully  authorized 
to  convey.    Id.  §  19. 

The  certificate  of  acknowledgment  or  proof  is  not  conclusive,  but  may  be  rebutted,  and  its 
force  and  effect  contested:  and  if  it  turns  out  tliat  tlie  proof  was  taken  upon  the  oath  of  an  m- 
terested  or  incompetent  witness,  the  conveyance  cannot  be  received  in  evidence,  until  duly  estab- 
lished by  other  competent  proof.  Id.  §  17  ;  JaeUson  ex  dem.  Ilardenbergh  v.  Schoonuiaker,  i 
John.  Rep.  161;  Jackson  ex  dem.  Tracy  v.  Ilayner,  12  Id.  469,  471,  472;  Jackson  ex  dem. 
Gibbs  V.  Osborne,  2  Wend.  555  ;  Jaok'son  ox  dem.  Ilungerford  v.  Baton,  20  John.  Rep.  480.  See 
ante,  of  this  note.  So,  the  force  of  the  acknowledgment  or  proof  luaj  be  overcome  by  showing 
that  the  officer  taking  tlio  same  did  so  at  a  place  to  which  his  authority,  in  this  respect,  did  not 
extend.  Jackson  ex  dem.  Wyokoff  v.  Humphrey,  1  John.  R.  498 ;  Jackson  ex  dem.  Walsh  v. 
Colden,  4  Oowen's  Rep.  266.     See  arete,  of  this  note. 

An  instrument  acknowledged  or  proved  before  the  Revised  Statutes  went  into  operation,  and 
certified  iti  such  manner  as  to  bo  entitled  to  be  read  in  evidence  under  the  laws  in  force  when 
the  said  statutes  look  effect,  is  entitled  to  be  read  in  evidence  as  if  those  statutes  had  not  ex- 
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isted.  Id.  p.  TDO,  §  22.  If  an  instrument  executed  before  the  Revised  Statutes  took  effect,  shall 
not  have  been  acknowledged  or  proved,  this  may  be  done  under  those  statutes,  in  the  same  way 
and  with  the  like  effect  as  in  respect  to  instruments  subsequently  executed.    Id.  §  23. 

As  to  the  record,  &c. — The  record  of  the  instrument  is  to,  be  made  in  the  clerk's  office  of  the 
county,  where  the  real  estate  to  which  it  relates  is  situated  (I  B.  S.  756,  §  1) ;  or  if  the  real  es- 
tate is  within  the  city  and  county  of  New  York,  then  in  the  office  of  the  register  thereof.  Id. 
p.  t63,  §  43.  The  same  acknowledgment  or  proof,  and  the  like  authentication  thereof,  required 
to  entitle  the  instrument  to  be  read  in  evidence  without  further  proof,  are  also  necessary  as  a 
condition  to  its  being  admitted  to  record.  Id.  159,  §  16.  See  Id.  p.  762,  §  34.  Hence,  the  cer- 
tificate of  the  officer  who  took  the  acknowledgment  or  proof,  wiU  generally  be  sufficient  to  entitle 
the  instrument  to  be  recorded.  But  we  have  seen,  that  where  it  is  offered  in  evidence  out  of 
the  county  in  which  the  officer  taking  the  acknowledgment  or  proof  resides,  an  additional  cer- 
tificate of  the  county  clerk  is  sometimes  required  in  such  cases,  the  same  certificate  is  requisite  to 
allow  the  instrument  to  be  recorded,  out  of  the  county  of  the  officer's  residence.  Id.  759,  §  18. 
The  certificate  or  certificates  upon  which  the  instrument  is  admitted  to  record,  are  to  be  re- 
corded along  with  it ;  and,  unless  this  is  done,  the  record  will  be  invalid  for  all  the  purposes  of 
evidence.    Id.  §  20. 

Instruments  acknowledged  or  proved,  prior  to  the  Revised  Statutes,  and  certified  so  as  to  be 
entitled  to  be  recorded  under  the  laws  in  force  when  such  statutes  took  effect,  but  which  have 
not  been  so  recorded,  are  allowed  to  be  put  on  record  in  the  proper  office,  in  the  same  manner, 
and  with  the  like  effect,  as  if  the  Revised  Statutes  had  not  been  passed.  Id.  p.  760,  §  22.  And 
conveyances  executed  before  the  Revised  Statutes,  and  not  already  acknowledged  or  proved, 
mai'-be  proved  or  acknowledged  and  recorded  under  those  statutes,  and  with  the  like  effect,  as 
if  executed  after  such  statutes  went  into  operation.    Id.  §  23. 

The  record  of  a  conveyance  duly  reporded,  or  a  transcript  thereof  duly  certified,  may  be  read 
in  evidence  with  the  like  force  and  effect  as  the  original  conveyance.  Id.  p.  759,  §  17 ;  Id. 
p.  760,  §  21 ;  Id.  p.  762,  §  39.  See  Morris  v.  Wadsworth,  17  "Wend.  103.  To  entitle  the  tran- 
script of  any  such  record,  and  of  the  certificates  upon  which  it  was  admitted  to  record,  to  be 
read  in  evidence,  the  same  must  be  certified  to  be  a  true  copy  of  such  record,  by  the  clerk  of  the 
county  having  the  custody  of  the  record,  under  the  seal  of  the  Court  of  Common  Pleas  of  that 
county,  or  by  the  register  of  the  city  and  county  of  New  York,  when  such  record  shall  be  in  his 
custody.     Id.  p.  760,  §  26. 

Neither  the  record  nor  the  transcript  thereof  is  to  be  regarded  as  conclusive  ;  but  may  be  re- 
butted, and  the  force  and  effect  thereof  contested,  by  any  party  to  be  affected  thereby.  And  if 
it  shall  appear  that  the  record  was  made  upon  proof  by  an  interested  or  incompetent  witness, 
this  will  destroy  its  effect  as  evidence.  Id.  .p.  759,  §  17.  The  record  may  be  impeached  by 
showing  that  it  was  made  upon  an  insufficient  or  invaUd  acknowledgment  or  probate.  As  to 
what  acknowledgments  are  invaUd  under  the  Revised  Statutes,  see  mfra. 

Conveyances  of  real  estate  situated  abroad. — The  law  above  noticed,  relates  to  conveyances  of 
real  property  situated  within  the  state.  It  is  also  provided  that  "  every  conveyance  of  real  estate 
situated  within  this  state,  heretofore  made  or  hereafter  made,  and  which  shall  be  acknowledged 
or  proved  in  the  manner  prescribed  by  the  laws  of  this  state,  in  relation  to  conveyances  of  lands 
within  this  state,  may  be  read  in  evidence  in  any  court  without  further  proof  thereof,  ia  the  same 
manner  and  with  the  same  effect  as  ff  such  conveyance  related  to  real  estate  within  this  state  • 
but  this  section  shall  not  be  construed  to  prevent  the  reading  in  evidence  of  any  conveyance  of 
lands  within  any  other  of  the  United  States,  which  shall  have  been  duly  authenticated  according 
to  the  laws  of  suchstates  so  as  to  be  read  in  evidence  in  the  courts  thereof  1  R.  S.  761,  §  27.  And 
note ;  the  terms  "  conveyances  of  real  estate  "  in  the  foregoing  section,  are  co-extensive  in  mean- 
ing with  the  same  terms  as  defined  infra. 

Acknowledgments  or  proof  of  instruments  other  than  conveyances  of  real  estate. — By  an  act  passed 
April  29th,  1833,  every  written  instrument  except  promissory  notes,  bihs  of  exchange,  and  last 
wills  of  deceased  persons,  may  be  proved  or  acknowledged  in  the  manner  provided  by  law  for 
taking  the  proof  or  acknowledgment  of  conveyances  of  real  estate ;  and  the  certificate  of  the 
proper  officer  indorsed  thereon  shall  entitle  such  instrument  to  be  read  in  evidence  on  the  trial 
of  any  action,  with  the  same  effect  and  in  the  same  manner,  as  if  the  instrument  were  a  convey- 
ance of  real  estate.     L.  N.  T.  sess.  56th,  ch.  271,  p.  396,  §  9. 
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Though  the  former  laws  of  New  York  relating  to  the  general  subject  of  proofs,  acknowledgments 
and  records  of  deeds,  ic,  are  entirely  obsolete  in  respect  to  conveyances  made  since  January  1st, 
1830,  yet  still  they  are  necessarily  often  drawn  in  question,  particularly  when  conveyances 
acknowledged,  proved,  or  recorded  under  them,  are  sought  to  be  given  in  evidence.  "We 
therefore  subjoin  a  short  reference  to  those  most  often  needed  in  such  cases,  noting,  in  con- 
nection with  them,  such  adjudications  in  our  courts  as  will  aid  in  construing  and  explaining 
them. 

Act  of  October  30th,  1710,  Van  Sohaack's  L.  N.  Y.  82,  83  ;  1  Smith  &  Liv.  L.  N.  Y.  84 ;  3  Rev. 
Stat,  (i St  ed.)  5,  6.  See  Jackson  ex  dem.  Hardenbergh  v.  Schoonmafcer,  2  Johns.  230 ;  4 Id.  IGl ; 
Jackson  ex  dem.  Woodruff  v.  Gilchrist,  15  Id.  89 ;  Van  Cortlandt  v.  Tozer,  11  "Wend.  340,  d  seq. ; 
Act  of  February  16th,  1771,  3  Revised  Statutes  (1st  ed.)  app.  22 ;  2  Van  Schaack's  L.  N.  Y.  611. 
See  Jackson  ex  dem.  "Woodruff  v.  Gilchrist,  15  Johns.  R  89  ;  Van  Cortlandt  v.  Tozer,  17  "Wend. 
340,  et  seq.;  Carver  v.  Jackson  ex  dem.  Astor,  4  Peters'  R.  81,  82 ;  Act  of  March  8th,  1773,  3 
Revised  Satutes  (1st  ed.),  app.  23 ;  2  Van  Shaack's  L.  N.  Y.  765 ;  Act  of  March  1st,  1787,  3 
Revised  Statutes  (1st  ed.),  app.  25  ;  2  L.  N.  Y.,  Jones  &  Varick,  92  ;  1  L.  N.  Y.,  Greenl.  386. 
See  Van  Cortlandt  v.  Tozer,  17  "Wend.  338,  ei  seq. ;  Act  of  February  26th,  1788,  3  Revised  Stat- 
utes (1st  ed.),  app.  26 ;  2  L.  N.  Y,  Jones  &  Varick,  266  ;  2  L.  N.  Y.,  Greenl.  99.  See  Van  Cort- 
landt V.  Tozer,  17  "Wend.  388,  ei  seq. ;  Jackson  ex  dem.  Parker  v.  Phillips,  9  Cowen's  R.  94 ;  Act 
of  April  6th,  1792,  3  Revised  Statutes  (Ist  ed.)  app.  27  ;  2  L.  N.  Y.  Greenl.  452;  Act  of  March 
9th,  1793,  3  Revised  Statutes  (1st  ed.i  app.  27;  3  L.  N.  Y.  Greenl.  72.  See  Van  Cortlandt  v. 
Tozer,  17  "Wend.  338,  et  seq. ;  Act  of  January  8th,  1794,  3  L.  N.  Y.,  Greenl.  100.  See  3  L.  N". 
Y.,  Greenl.  110;  Id.  138;  3  L  N.  Y,  "Web.  Con.  of  Greenl.  470,  472,  iu  connection  with  the  act 
of  January  8th,  1794;  also  Jackson  ex  dem.  Rieley  v.  Livingston,  6  Johns.  R.  149,  155,  156  ;  Act 
of  February  11th,  1797,  3  Revised  Statutes  (1st  ed.),  27;  3  L.  N.  Y.,  Greenl.  370.  See  Brad- 
street  V.  Clark,  12  "Wend.  673,  in  which  the  then  chief  justice  seems  to  have  overlooked  the  lat- 
ter statute.  Act  of  February  12th,  1798,  3  L.  N.  Y.,  Web.  Con.  of  Greenl.  320.  See  Jackson 
ex  dem.  Ramson  v.  Shepard,  2  Johns.  R.  77  ;  Jackson  ex  dem,  Dunbar  v.  Todd,  Id.  300  ;  Act  of 
February  23d,  1793,  3  Revised  Statutes  (1st  ed.),  28;  3  L.  N.  Y.,  Web.  Con.  Greenl.  3;i8.  See 
Van  Cortlandt  v.  Tozer,  17  Wend.  338,  et  seq. ;  Act  of  April  6th,  1801,  3  Revised  Statates  (1st 
ed.),  app.  30  ;  1  L.  N.  Y.,  Kent  &  Raddiffe,  478.  See  Van  Cortlandt  v.  Tozer,  17  Wend.  338,  et 
seq. ;  Jackson  ex  dem.  Rieley  v.  Livingston,  6  Johns.  R.  149 ;  Jackson  ex  dem.  Ramson  v. 
Shepard,  2  Id.  77  ;  also,  see  the  cases  infra,  cited  in  connection  with  the  act  of  April  12tb,  1813. 
Act  of  April  7th,  1806,  3  Revised  Statutes  (1st  ed.)  app.  32;  4  L.  N.  Y.,  Webster,  615;  Act  of 
January  29th,  1811,  6  L.  N.  Y.,  Webster,  95;  3  Revised  Statutes  (1st  ed.)  app.  32  ;  Act  of  Aprd 
9th,  1811,  3  Revised  Statutes  (Isl  ed.),  app.  33  ;  6  L.  N.  Y.,  Webster,  322  ;  Act  of  AprU  12th, 
1813,  3  Revised  Statutes  (1st  ed.),  app.  34;  1  R.  L.  N.  Y.  Web.  &  Van.  369.  See  "Van  Cortlandt 
v.  Tozer,  17  Wend.  338,  et  seq.;  Jackson  ex  dem.  Parker  v.  Phillips,  9  Cowen's  Rep.  94;  Jack- 
son ex  dem.  Merritt  v.  Gumaer,  2  Id.  552 ;  Duval  v.  Covenhoven,  4  Wend.  563 ;  Roberts  ads. 
Jackson  ex  dem.  Webb,  1  Wend.  478;  James  v.  Morey,  2  Cowen's  Rep.  246 ;  Jackson  ex  dem. 
Barclay  v.  Hoiakins,  18  John.  Rep.  487;  Troup  v.  Haight,  1  Hopk.  Ch.  Rep.  239;  Gould  v. 
Gould,  7  Wend.  .H64;  Jackson  ex  dem.  Gibbs  v.  Osborne,  2  Wend.  555  ;  Jackson  ex  dem.  Kel- 
logg V.  Vickroy,  1  Id.  406,  412  ;  Jackson  ex  dem.  Wood  v.  Harrow,  11  John.  Rep.  43  I ;  Act  of 
February  4lh,  1814,  3  L.  N.  Y.,  sess.  37th,  9.  See  act  of  January  8th,  1794,  supra,  in  connec- 
tion with  this  act;  Act  of  AprU  12th,  1816,3  Revised  Statutes  (Lst  ed.)  app.  36 ;  4  L.  N.  Y., 
sess.  39th,  118 ;  Act  of  March  8th,  1817,  3  Revised  Statutes  (1st  ed.),  app.  36 ;  4  L.  N.  Y.,  sess. 
40th,  58 ;  Act  of  March  24th,  1818,  3  Revised  Statutes  (1st  ed.),  app.  37 ;  4  L.  N.  Y.,  sess.  41st, 
44.  See  Jackson  ex  dem.  Montgomery  v.  Chapin,  5  Cowen's  Rep.  485 ;  Jackson  ex  dem.  Parker 
V.  Phillips,  9  Id.  94 ;  Act  of  April  14th,  1820,  3  Revised  Statutes  (1st  ed.),  1 99  ;  5  L.  N.  Y.,  sess. 
43d,  p.  248,  §  3.  See  acts  of  January  8th,  1794,  and  of  February  4th,  1814,  stipra;  Jackson  ex 
dem.  Yates  v.  How,  19  John.  Rep.  80 ;  Jackson  ex  dem.  Parker  v.  Phillips,  9  Cowen's  Rep.  94; 
Jackson  ex  dem.  Hungerford  v.  Eaton,  20  John.  Rep.  478 ;  Act  of  April  17th,  1822,  3  Revised 
Statutes  (1st  ed.)  app.  45  ;  6  L.  N.  Y.,  sess.  45th,  261.  See  James  v.  Morey,  2  Cowen's  Rep.  246  ; 
Act  of  April  lOth,  1823,  6  L.  N.  Y.,  sess.  46th,  244;  Act  of  April  23d,  1829,  sess.  5:'d,  348. 

Deeds  and  other  instruments,  acknowledged  or  recorded  in  neighboring  states,  aro  sometimes 
proved  under  the  laws  of  Congress.  Where  the  acknowledgment  or  record  is  the  act  of  a  courti 
and  partakes  of  the  nature  of  a  judicial  proceeding,  it  has  been  treated  as  within  the  provisions 


CH.  vrrj  Record,  how  Auihenticated.  593 

of  the  law  of  May  26,  1T90,  stated  and  considered  ante,  note  412.  Thus,  in  Kentucky,  a  power 
of  attorney  was  produced,  purporting  to  have  been  executed  by  the  plaintiff  in  Virginia ;  it  had 
been  acknowledged  by  the  plaintiff  in  a  county  court  of  the  latter  state,  and  the  acknowledg- 
ment ordered  to  be  certified ;  and  held,  that  the  record  of  the  acknowledgment  and  order,  duly 
certified  according  to  the  requisitions  of  the  law  of  Congress  above  referred  to,  sufficiently 
proved  the  execution  of  the  power  without  further  evidence;  and  this,  though  the  power  itself 
had  not  in  fact  been  recorded.  Rochester  v.  Toler,  4  Bibb's  Rep.  106.  See  Calvert  v.  Fitzger- 
ald, Litt.  Sel.  Cas.  388,  390,  391.  A  copy  of  the  record  of  a  deed,  acknowledged  in  a  court  of  a 
neighboring  state,  and  recorded  there,  was  held  to  come  within  the  above  act  of  Congress,  in 
Strode  v.  Churchill  (2  Litt.  Rep.  75,  TB).  The  main  question  was,  as  to  the  sufficiency  of  the 
authentication.  It  was  attested  by  a  clerk,  who  styled  himself  clerk  of  the  Superior  Court  of 
law  of  P.  county,  and  keeper  of  the  records  of  the  laU  District  Court  (the  district  being  com- 
posed of  the  counties  of  F.,  B.,  H.,  and  S.),  in  which  latter  court  the  deed  was  acknowledged  and 
recorded ;  the  clerk's  attestation,  moreover,  was  under  his  private  seal,  he  stating  in  his  attesta- 
tion that  no  official  seal  had  been  provided ;  the  presiding  judge  of  the  Superior  Court  certified 
that  the  attestation  of  the  clerk  was  in  due  form  of  law,  and  this  authentication  was  held  com- 
plete. See  as  to  the  attestation  of  the  clerk  and  the  seal  of  the  court,  ante,  note  412.  The  oer- 
tifloate  of  the  judge,  chief  justice,  or  presiding  magistrate,  is  indispensable  under  the  act  of 
1790.  .  See  Johnson  v.  Fowler,  4  Bibb's  R.  521;  ante,  note  412;  Brown  v.  Adair,  1  Stewart  k 
Porter,  49. 

The  record  of  an  instrument  in  a  public  office  not  appertaining  to  a  court,  the  record  being  in 
no  sense  a  judicial  proceeding,  requires  a  different  kind  of  authentication.  Such  record  must 
be  authenticated  according  to  the  act  of  Congress  of  April  27,  1804,  stated  ante,  note  346.  In 
noticing  the  case  of  Henthorn  v.  Doe  (1  Blackf.  157),  in  the  note  referred  to,  we  said  that  the 
copy  of  the  Virginia  patent,  there  in  question,  was  held  inadmissible  because  of  the  omission  of 
the  governor  to  state  in  his  certificate  that  the  attestation  of  the  register  was  in  due  form.  On 
a  closer  examination  of  the  ease,  it  appears  that  the  point  was  not  decided,  though  the  court 
conceded  such  to  be  the  current  of  authority.  Indeed,  there  seems  as  much  reason  for  insisting 
upon  a  compliance  with  this  part  of  the  requisition  of  the  above  act  as  there  is  for  insisting  upon 
an  observance  of  the  corresponding  provision  in  the  act  of  1790 ;  and  in  the  latter  case,  the  de- 
cisions render  that  portion  of  the  certificate  which  relates  to  due  form,  &a.,  indispensable.  See 
ante,  note  412.  Under  the  act  of  1804,  the  keeper  of  the  record  must  add  his  seal  to  his  attes- 
tation, if  there  be  a  seal ;  and  to  the  certificate  of  the  governor,  if  that  is  also  used,  must  be  an- 
nexed the  great  seal.  PhiUips  v.  Flint,  3  Mill.  Lou.  146,  148, 149 ;  Id.  15 1 ,  S.  P.  In  Tennessee,, 
a  copy  of  a  deed  of  marriage  settlement  was  offered,  taken  from  the  records  of  the  register  in  Ons- 
low county.  North  Carolina;  it  was  authenticated  in  every  respect  according  to  the  act  of  Con- 
gress of  1804,  save  that  no  official  seal  was  annexed  to  the  register's  certificate ;  but  the  court 
said  they  knew  that  by  law  there  was  no  official  seal  belonging  to  the  register's  office  in  that 
state,  and  so  the  authentication  was  held  complete.  Hackney  v.  WilUams,  6  Yerg.  340.  Que^-e, 
however;  should  not  the  officer  in  general  certify  on  this  point?  See  ante,  note  412.  A  certifi- 
cate by  the  presiding  justice  of  the  court  of  the  county  or  district  where  the  recording  office  is 
kept  will  not  be  vitiated  by  its  containing  superfluous  matter,  if  the  substance  of  what  is  re- 
quired by  law  be  stated  therein.  Hackney  v.  Williams,  swpra.  The  recording  officer's  officisl 
character  is  not  to  be  certified  by  the  clerk  of  the  county  or  district  court ;  and  if  such  certifi- 
cate be  appended,  it  will  be  treated  as  a  mere  nulhty.  Id.  When  the  certificate  of  the  presiding 
justice  of  the  county  or  district  court  is  used,  the  clerk  or  prothonotary  of  the  court  is  to  certify 
to  his  official  character;  and  tlie  clerk's  certificate  could  show  that  the  person  certilying  as  pre- 
siding justice  is  •'  duly  commissioned  and  qualified."  Id.  The  clerk's  certificate  must,  moreover 
be  "under  his  hand  and  the  seal  of  his  office."  Id. ;  Act  of  Congress,  April  27,  1804;  3  L. 
United  States,  621,  §  I.  As  to  authentications  under  the  act  of  1804,  see  further,  Ewings  v.  Sa- 
va,ry,  4  Bibb,  424;  Johnson  v.  Fowler,  Id.  521 ;  Bruce's  Adm'r  v.  Smith,  3  Ilarr.  &  John.  499. 

As  to  the  grade  and  force  of  this  species  of  evidence,  the  act  of  Congress  of  1804  provides 
that  records  authenticated  according  to  its  provisions  shall  have  such  faith  and  credit  accorded  to 
them  in  every  court  of  the' United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
whence  they  come.  See  ante,  note  418.  It  seems  that  unless  the  law  or  usage  of  the  state 
whence  the  record  comes  be  proved,  the  court  will  act  upon  its  own  laws.     Hence,  if  according 
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to  the  lex  fori,  a  copy  of  a  similar  domestic  record  would  be  admissible  for  any  cause,  it  will  be 
held  equally  so  when  coming  from  another  state,  unless  the  lex  loci,  giving  it  a  different  effect, 
be  affirmatively  shown.  Norwood  v.  Green,  5  Mart.  Lou.  Eep.  175,  176.  In  Alabama,  a  copy 
of  a  deed  certified  in  due  form  from  the  records  of  Wilkinson  county,  Georgia,  was  offered  as 
secondary  evidence ;  and  the  court  held,  that  to  authorize  its  being  read,  the  party  must  show 
that,  by  the  laws  of  Georgia,  such  instruments  were  required  to  be  recorded,  and  that  the  record- 
ing officer  had  authority  to  certify  copies.     MitcheU.  v.  Mitchell,  3  Stewart  &  Porter,  81. 

In  respect  to  the  mode  of  proving  deeds  or  writings  executed  in  one  country,  relating  to  prop-^ 
erty  in  lands  situated  in  another  strictly  foreign,  the  courts  of  the  latter  are  governed  entirely  by 
their  own  laws.  Hence,  if  the  power  of  taking  acknowledgments,  ftc,  is  conferred  by  such  laws 
upon  a  foreign  notary,  his  certificate  will  be  recognized  as  effectual  to  the  extent  defined  by  the 
authority  under  which  the  certificate  is  made ;  but  independent  of  some  authority  of  this  cha- 
racter, his  certificate  is  not  evidence.  Griffeth  v.  Black,  10  Serg.  &  Eawle,  160.  Most  of  the 
United  States  have  their  peculiar  local  statutes  or  usages  on  this  subject ;  and  when  a  law  exists 
conferring  the  power  of  authenticating  instruments  abroad  on  officers  resident  in  another  state 
or  country,  none,  except  such  as  are  named  in  the  law,  wiH  be  recognized  as  possessing  the 
power.     Glasgow's  Lessee  v.  Smith,  1  Tenn.  E.  156. 

"We  have  before  had  occasion  to  cite  several  cases  relating  to  the  power  of  a  notary  abroad,  in 
taking  the  acknowledgment  or  probate  of  instruments,  so  as  to  dispense  with  formal  proof  of 
execution  in  other  states  or  countries.  A  notary,  as  such  merely,  has  no  more  authority  in  this 
respect,  it  should  seem,  than  any  private  individual.  His  certificate  as  to  foreign  protests,  is 
accredited  upon  general  principles  of  commercial  policy  and  convenience ;  but  even  the  lex  mer' 
catoria  does  not  recognize  him  as  possessing  authority  to  certify  the  execviion  of  instruments, 
either  upon  acknowledgment  of  the  party,  proof  by  witnesses,  or  otherwise.  See  Las  Caggas  y. 
Larionda's  Syndics,  4  Mart.  Lou.  Eep.  285,  286.  See  anU,  note  324;  Phillips  v.  Flint,  3  MiU. 
Lou.  Eep.  146 ;  Bx  parte  Church  et  al.,  1  Dowl.  &  Eyl.  324.  In  Las  Caggas  v.  Larionda's 
Syndics  (4  Mart.  Lou.  Eep.  283),  a,  power  of  attorney  given  at  Trinidad,  in  the  island  of  Cuba^ 
was  sought  to  be  established,  as  authority  to  sue  in  Louisiana.  It  was  executed  before  a  notary 
of  the  former  place,  and  it  appeared  that,  according  to  the  Spanish  law,  which  prevailed  there, 
the  original,  or  protocole,  is  registered  in  the  notary's  office,  whose  duty  it  is  to  keep  it,  and  give 
a  certified  copy,  known  to  the  Spanish  laws  under  the  appellation  of  copia  original,  which,  when 
duly  authenticated,  is  treated  there  as  an  original.  Such  a  copy  was  offered  ;  it  was  certified  in 
the  customary  mode,  under  the  notary's  hand  and  signo,  accompanied  by  a  certificate  of  three 
persons,  stating  themselves  to  be  of  the  caMldo  of  the  city,  attesting  the  official  character  of  the 
notary,  and  that  faith  is  and  ought  to  be  given  to  his  certificate,  as  such ;  the  seal  of  the  college 
of  notaries  of  Havana  was  also  affixed ;  and  in  addition  to  this,  the  plaintiff  offered  to  prove  by 
a  witness,  the  handwriting  of  the  notary,  and  his  official  character.  The  parish  court  rejected 
the  evidence ;  but  on  appeal  to  the  Supreme  Court,  the  decision  was  reversed.  The  latter  dis- 
tinguished between  notarial  acts  done  under  the  lex  mercaloria,  and  such  as  the  certificate  in 
question.  Some  difficulty  occurred,  they  said,  whether  to  consider  the  instrument  offered  as  an 
original  or  a  copy  from  tlie  record.  It  was,  in  truth,  what  is  called  by  the  Spanish  jurist,  an 
original,  known  to  the  laws  of  Spain  as  a  public  act,  carrying  Avith  it  its  own  faith  and  credit, 
and  making  fuU  proof  in  the  tribunals  of  that  country.  Id.  286.  But  the  question  was,  how 
such  instruments  were  to  bo  considered  when  transmitted  to  a  foreign  country.  Are  the  courts 
of  the  latter,  bound  to  require  other  testimony  of  their  truth  and  genuineness  than  that  which 
they  bear  on  their  face  ?  No  stress  seems  to  have  been  placed  upon  the  seal  of  the  college  of 
notaries,  or  upon  the  oertilicate  attesting  the  notary's  official  character;  but  the  court  appear  to 
have  disregarded  these  entirely.  They  were  of  opinion,  and  so  held,  that  the  only  thing  neces- 
sary to  give  the  certified  copy  the  same  credit  in  the  courts  of  Louisiana  which  it  would  have  in 
those  of  Spain,  was  proof  that  the  person  certifying  it  was  a  public  notary  of  the  place  whence 
it  came,  and  that  the  certificate  attached  to  it  was  really  his.  Id.  287.  This  proof,  they  said, 
might  bo  made  by  a  certificate  under  the  national  seal,  attesting  that  the  person  certifying  the 
instrument  was  a  notary  by  the  king's  appointment,  and,  if  the  dispute  had  any  relation  to  his 
right  to  fulfill  the  duties  of  the  office  claimed  by  him,  it  would  be  the  best  evidence  admissible  in 
the  case.  But  for  all  other  purposes,  proof  of  his  being  a  notary  de  facto  would  be  sufficient ; 
and  this  might  be  made  by  witnesses,  as  well  as  by  a  certificate  under  tlie  national  seal.    If  the 
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The  registered  memorial  of  a  deed  is  not  admissible  as  primary  evidence 
of  the  contents  of  the  deed  ;(1)  but  it  is  good  secondary  evidence  against 
the  parties  to  the  deed  and  all  persons  claiming  under  them.(2) 

Lastly,  of  the  proof  of  handwriting. 

Evidence  of  witness  who  has  seen  a  person  write. 

The  simplest  and  most  obvious  proof  of  handwriting  is  the  testimony  of 
a  witness,  who  saw  the  paper  or  signature  actually  written.  But  a  great 
variety  of  cases  must  continually  occur  where  such  a  direct  kind  of  ev- 
idence cannot  possibly  be  procured.  The  writing  may  be  secret  in  its 
nature ;  or  no  person  may  have  been  present  at  the  time ;  or  if  a  person 
was  present,  he  may  be  dead  or  unknown.  In  this  deficiency  o&  positive 
proof,  the  best  evidence  which  the  nature  of  the  case  admits,  is  the  infor- 


witness  offered,  therefore,  could  testify  that  the  person  authenticating  the  power  was  a  notary, 
&o.,  and  that  from  a  knowledge  of  his  handwriting,  it  was  he  who  certified  and  signed  it,  this 
would  be  sufficient.  Id.  28T,  288.  See  Philhps  v.  Flint,  3  Mill.  Lou.  Eep.  149.  In  Bx  parte 
Church  et  al.  (1  DowL  &  Eyl.  334),  the  certificate  of  an  American  notary  under  his  notarial  seal, 
of  the  execution  of  a  power  to  sue  in  England,  was  held  incompetent  evidence  to  authenticate 
the  power ;  and  this,  although  the  notarial  certificate  was  verified  by  the  British  consul,  whose 
handwriting  was  identified.  The  court  said  they  could  only  act  upon  the  affidavit  of  the  sub- 
scribing witness. 

The  above  case  of  Las  Caggaa  v.  Larionda's  Syndics,  may  be  regarded  as  going  the  full  length  . 
of  giving  effect  to  the  lex  loci  respecting  the  mode  of  proo^  with  the  single  qualification,  that  the 
court  is  not  bound  to  take  judicial  notice  of  the  official  character  and  signature  of  the  officer.  In 
New  York,  however,  a  somewhat  diflfereht  notion  seems  to  have  been  entertained.  There,  the 
plaintiff  brought  an  action  to  recover  money  paid  by  him  as  surety  for  the  defendant  in  a  bond 
entered  into  at  Caraccas.  A  copy  of  the  bond  certified  and  signed  by  a  notary  of  that  place 
was  offered,  and  the  local  law  shown  to  be  the  same  as  stated  in  Las  Oaggas  v.  Larionda's  Syn- 
dics. The  court  deemed  it  unnecessary  to  say  definitively,  whether  the  lex  loci  ought  so  far  to 
prevail,  as  to  require  these  notarial  copies  to  be  admitted  in  the  same  manner  as  in  the  Spanish 
tribunals.  They  inclined  to  think  them  not '■  evidence  per  se;  and  yet,  that  they  were  by  no 
means  to  be  entirely  disregarded.  The  testhnony  given  was  sufficient,  they  said,  to  account  for 
the  non-production  of  the  original ;  and  the  copy  was,  therefore,  held  admissible,  as  forming  a 
part  of  the  inferior  evidence  to  be  resorted  to  in  its  stead.  As  to  the  credit  due  specifically  to 
the  copy,  the  court  said:  "It  appears,  to  be  a  part  of  the  official  duty  of  the  notary  to  give 
copies ;  he  is  especially  intrusted  with  that  power ;  and  in  givmg  such  copies  he  acts  under  his 
oath  of  office.  The  instrument  is  executed  before  him  in  his  official  capacity,  and  an  official 
certified  copy  necessarily  implies  that  he  saw  the  instrument  executed.  In  what  respect 
does  that  differ  from  an  examination  upon  a  commission  ?  He  can  only  swear  he  saw  the 
instnament  executed,  and  that  tlie  copy  furnished  by  him  is  under  oath.  Besides  we  ought 
to  be  cautious  in  declaring  that  we  will  receive  nothing  short  of  the  examination  of  this 
notary,  under  a  commission,  as  there  is  no  mode  of  enforcing  such  examination ;  nor  is  a 
sworn  copy,  proved  by  a  person  who  has  compared  it  with  the  original,  any  higher  or  better 
evidence  than  that  furnished  by  the  notary,  which  is  a  copy  under  his  oath  of  office."  It  was 
therefore  received,  along  with  sundry  declarations  of  the  defendant  going  strongly  to  authen- 
ticate the  instrument  alleged.     Mauri  v.  Hefieman,  12  John.  R.  58,  13,  1i,  15. 

(1)  Molten  V.  Harris,  2  Esp.  549. 

(2)  "Wollaston  v.  HakewUl,  3  M.  &  Gr.  29T;  Doe  d.  Loscombe  v.  CUfford,  2  0.  &  R.  448.  In 
Doe  d.  Ubele  v.  Kilner  (2  C.  &  P.  289),  and  Collins  v.  Maule  (8  Id.  502),  an  examined  copy  of  the 
registry  of  a  deed  was  admitted  against  strangers,  but  without  any  objection  in  the  first  case,  or 
much  discussion  in  the  second. 
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mation  of  witnesses  acquainted  with  the  supposed  writer,  who,  from  seeing 
him  write,  have  acquired  a  knowledge  of  his  handwriting  :  for,  in  ever}' 
person's  manner  of  writing,  there  is  a  certain  distinct  prevaihng  character, 
which  may  be  discovered  by  observation,  and  when  once  known,  may  be 
afterwards  applied  as  a  standard  to  try  any  other  'sprecimen  of  writing 
whose  genuineness  is  disputed.  A  witness  may  therefore  be  a^^ked, 
■whether  he  has  seen  a  jDarticular  person  write,  and  afterwards,  whether  he 
believes  the  paper  in  dispute  to  be  his  handwriting.  This  course  of  ex- 
amination evidently  involves  two  questions  ;  first,  -whether  the  supposed 
writer  is  the  person  of  whom  the  witness  speaks ;  and,  secondly,  if  he  is 
the  person,  \\'hether  he  wrote  the  jiaper  in  dispute.  The  first  is  a  question 
of  iden^Mty  ;  the  second  a  question  of  judgment,  or  a  comparison,  in  the 
mind  of  the  witness,  between  the  general  standard  and  the  writing  pro- 
duced. "All  evidence  of  handwriting,  except  when  the  witness  has  seen 
the  document  actually  written,  is  in  its  nature  comparison.  It  is  the 
belief,  which  a  witness  entertains  upon  comparing  the  writing  in  ques- 
tion with  an  exemplar  in  his  mind,  derived  from  some  previous  knowl- 
edge."(l)_ 

This  kind  of  evidence,  like  all  probable  evidence,  admits  of  every  pos- 
sible degree,  from  the  lowest  presumption  to  the  highest  moral  certainty. 
It  may  be  so  weak,  as  to  be  utttrh'  unsafe  to  act  upon  ;  or  so  strong,  as  in 
the  mind  of  any  reasonable  man  to  produce  conviction.  The  witness  may 
have  been  in  the  constant  habit  of  seeing  the  person  write,  day  after  day, 
for  years  together,  on  common  transactions,  and  in  the  course  of  important 
business.  On  the  other  hand,  it  may  be  found  on  inquiry,  that  he  has 
•seen  him  write  only  a  few  words,  many  years  ago,  or  perhaps  only  once ; 
or  the  specimens  which  he  saw  may  have  been  slight  and  imperfect,  made 
in  a  hurry,  at  distant  intervals,  or,  from  some  other  cause,  not  the  fair 
average  specimens  of  his  general  chamcter  or  stylo  of  writing,  but  devia- 
tions from  the  common  form  ;  in  \\hich  cases,  the  impression  on  the  mind 
of  the  witness  would  be  imperfect,  faint  and  inaccurate.  But  whatever  de- 
gree of  weight  his  testimony  may  deserve — which  is  a  question  exclusiveh'' 
.for  the  jury — it  is  an  established  rule,  that  if  he  has  seen  the  j^erson  write, 
he  will  be  competent  to  speak  tu  his  handwriting,  though  he  may  have 
seen  him  write  only  once. (2) 


(1)  By  Patteson,  J.,  in  Doe  d.  Mudd  v.  Suclcermore,  5  A.  &  E.  730. 

■(2)  Preston  (Lord),  Case  of,  1  St.  Tr.  ilH,  -1-17 ;  Fraiii'ia's  Ca-se,  6  St.  Tr.  70;  Layer's  Case,  6 
St.  Tr.  275;  R.  v.  Hensey,  1  Burr,  G4i;  De  la  Mode's  Case,  21  How.  St.  Tr.  SIO;  Eadftoii  t. 
Kingston,  8  Ves.  438,  474;  Straii-cr  v.  Searle,  1  Issp.  14;  t.i  arrets  v.  Alexander,  1  Id.  37;  Will- 
man  V.  Worrall,  8  C.  &  P.  380 ;  Smith  v.  Sainsbury,  5  (l.  ,t  P.  195.  Sei'  Lewis  v.  Sapio,  M.  &M. 
39,  overruling  Powell  v.  Ford,  2  Start;.  E.  liU,  wlure  Lord  iairiilHiro\i,!;li.  C.  J.,  held  that  a  wit- 
ness was  not  competent  to  prove  the  full  si-uatuio  of  a  person  from  having  seen  him  write  hia 
surname  and  the  initials  of  his  Cliristian  name.  A  witniss  is  allowed  to  speak  to  the  identity  of 
a  person's  mark  from  having  seen  it  atli-XLd  by  him  on  several  occasions.  Gcoige  v.  Surrey  M. 
&M.  516. 

Note  480.— In  general,  to  prove  the  han<l\vriting  of  a  person,  any  witness  may  be  called,  who 
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has,  in  either  of  the  modes  which  the  law  recognizes  as  legitimate,  acquired  such  a  knowledge 
of  the  general  character  of  the  party's  handwriting,  as  will  enable  him  to  swear  to  his  belief  tiiat 
the  handwriting  in  question  is  the  handwriting  of  that  person.  2  Stark  Ev.  372  (6th  Am.  ed.) 
See,  as  to  the  general  doctrine,  Plicque  v.  Labranche,  9  Lou.  Rep.  (Curry)  562;  Dorsey  ¥.  Dor- 
sey,  3  Harr.  &  John.  410;  Commissioners,  &c.  v.  Sanion,  1  Nott  &  M'Cord,  554;  Slaymaker  v. 
Boyd,  1  Pennsyl.  Rep.  216;  (Hopkins  v.  Magguire,  35  Maine,  78.)  It  has  been  laid  down  in 
Pennsylvania  that  to  inquire  of  a  witness  what  is  his  impression,  is  descending  to  a  test  too  vague 
to  form  a  judgment  upon.  It  is,  say  the  court,  like  asking  what  was  his  understanding  of  a  con- 
versation, instead  of  inquiring  what  the  parties  said.  The  witness  should  be  asked  as  to  his 
behef  Carter  v.  Connell,  1  Whart.  Rep.  392,  398,  399.  (See  Shitler  v.  Bremer,  23  Penn.  State 
R.  413 ;  Taylor  v.  Sutherland,  24  Id.  333.)  And  see  post,  in  the  notes  on  the  examination  of  wit- 
nesses ;  also,  ante,  note  123.  The  usual  inquiry,  after  the  witness's  competency  to  speak  has  been 
settled,  by  showing  his  means  of  knowledge,  is  whether  he  believes  the  paper  in  question  to  be 
of  the  party's  handwriting.  Salmon  v.  Feinour,  6  Gill  &  John.  60.  In  Carter  v.  Connell  {supra), 
the  witness's  means  of  knowledge  were  very  limited ;  he  said,  he  thought  he  knew  the  hand- 
writing of  the  party  whose  signature  was  in  question,  "  but  would  not  be  wiUing  to  be  qualified 
to  it;"  he  thought  he  had  seen  him  write;  had  received  promissory  notes  from  him;  and  if  he 
were  to  see  some  of  the  notes,  could  say,  if  the  handwriting  in  question  was  that  of  the  party. 
The  question  was  then  put — "Are  you  able  to  say  whether,  to  the  best  of  your  impression,  this 
paper  is  in  the  handwriting  of  J.  C.  [the  party]  or  not?"  Perhaps,  under  the  circumstances, 
psirticularly  as  an  objection  was  raised  in  due  time  and  the  question  not  modified,  the  inquiry  was 
to  be  understood  as  calling  for  the  mere  conjectv/re  of  the  witness  without  reference  to  any  recol- 
lection of  his  in  respect  to  the  character  of  the  party's  handwriting.  If  the  usual  inquiry  as  to 
belief  was  purposely  avoided  with  this  view,  the  court  were  doubtless  right  in  overruling  the 
question  put.  But,  it  is  difficult  to  maintain,  consistent  with  the  cases,  that  a  witness  shall  not 
testify  unless  -he  will  express  a  decided  belief  in  respect  to  the  handwriting.  If  the  witness's 
knowledge  appears  to  have  been  derived  from  proper  sources,  its  degree  respects  the  credence  to 
be  awarded  to  what  he  says,  rather  than  its  competency.  In  Garrels  v.  Alexander  (4  Esp.  Rep. 
37),  the  witness  had  seen  the  party  execute  a  bail  bond,  but  had  never  seen  him  write  at  any 
other  time ;  being  asked  as  to  his  belief  whether  the  signature  in  question  was  the  handwriting  of 
the  party,  he  answered,  that  he  could  form  no  belief  on  the  subject,  but  the  handwriting  in  question 
was  like  that  to  the  bail  bond.  This  was  held  evidence  to  go  to  the  jury.  Though  that  case 
was  doubted  by  Lord  Eldon,  in  Eagleton  and  Coventry  v.  Kingston  (8  Ves.  jun.  475),  yet  it  seems 
never  to  have  been  overruled,  and  we  find  it  cited  as  authority  not  only  by  our  author,  but  by 
other  modern  English  writers  on  evidence.  Rosooe's  Cr.  Ev.  162 ;  Roscoe's  Ev.  68  ;  2  Stark.  Ev. 
372,  373,  n.  h  (6th  Am.  ed.) ;  2  Russ.  on  Cr.  682  (3d  Am.  ed.)  And  see  Sharp  v.  Sharp,  2  Leigh, 
254,  255,  per  Coalter,  J. ;  Kedford's  Adm'r  v.  Peggy,  6  Rand.  316. 

A  witness  wh6  speaks  of  handwriting  from  having  seen  the  person  write,  is  competent,  though 
he  never  saw  him  write  but  once.  Garrels  v.  Alexander,  supra ;  The  Commonwealth  v.  Levy, 
2  Wheel.  Cr.  Cas.  246,  247.  See  Utica  Ins.  Co.  v.  Badger,  3  Wend.  102 ;  (Bowman  v.  Sanborn, 
5  Foster  (N.  H.)  87;  Cabarga  v.  Leeger,  17  Penn.  State  R.  514;  Smith  v.  Walton,  8  Gill,  77.) 
But  he  should  have  seen  the  person  write  in  the  ordinary  course  of  business,  or,  at  least,  when 
he  had  no  motive  for  disguising  his  hand.  Where  the  witness  stated  tliat  he  had  seen  the  party 
write,  and,  on  being  inquired  of  as  to  the  circumstances,  said,  that  it  was  previous  to  the  trial, 
for  the  purpose  of  showing  the  witness  his  true  manner  of  writing  so  as  to  enable  him  to  testify' 
accurately;  held,  that  the  witness  was  incompetent.  Stranger  v.  Searle,  1  Esp.  Rep.  14.  See 
this  case  commented  on  by  Denman,  C.  J.,  in  Doe  ex  dem.  Mudd  v.  Suckermore,  1  Nev.  &  P.' 
32,  56  ;  S.  C,  5  Adol.  &  Ellis,  703.  Proof  of  the  handwriting  of  the  indorser  of  the  note,  going 
no  farther  than  that  the  witness  believed  it  to  be  the  handwriting  of  the  indorser,  which  behef 
was  founded  on  the  fact  of  having  seen  him  write  his  name  two  months  before  the  trial,  and  41s6 
five  years  before  the  trial,  the  witness  stating  at  the  same  time,  that  he  would  not  have  been  able, 
to  have  testified  from  having  seen  him  write  five  years  ago,  and  expressing  some  doubts  as  toi 
a  part  of  the  signature,  is  hardly  sufficient  to  uphold  a  verdict  in  favor  of  the  signature.  Utica 
Ins.  Co.  V.  Badger,  3  Wend.  102.  And,  where  the  witness  stated,  that  he  had  only  seen  the 
party  upon  one  occasion  to  sign  his  name  to  an  instrument,  to  which  he  was  an  attesting  witness, 
and  that  he  was  unable' to  form  an  opinion  as  to  the  handwriting,  without  inspecting  that  othtl"' 
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Degree  of  belief  as  to  handwriting. 

Witnesses  -will  frequently  express  the  weaker  degrees  of  belief  in  their 
minds,  by  saying  they  are  of  opinion,  or  they  think,  that  a  writing  pro- 
duced is  the  handwriting  of  a  particular  individual.  The  evidence  of  a 
witness  who  has  seen  a  person  write,  and  says  he  thinks  a  paper  is  in  his 
handwriting,  is  receivable.(l)  The  language  which  a  witness  adopts  in 
such  cases  varies  according  to  the  habits  of  the  individual ;  one  person  is 
over  cautious,  another  rash  in  drawing  conclusions.  Besides,  the  terms 
applicable  to  the  various  degrees  of  conviction  in  the  mind  are  seldom 


instrument,  his  evidence  was  held  inadmissible.  Pilliter  v.  Minohin,  cor.  Holroyd,  J.,  Dorchester 
Spring  Assizes,  1819,  cited  2  Stark.  Bv.  362,  363,  n.  h;  S.  C,  cited  Rose.  Cr.  Ev.  162,  from 
Mann.  Index,  131.  It  has  been  held,  however,  that  a  witness  who  has  seen  a  party  write,  but 
has  forgotten  the  character  of-  his  hand,  may  refer  to  that  writing  to  retouch  and  strengthen  his 
recollection ;  but  not  merely  for  the  purpose  of  comparison.  See  Bedford's  Adm'r  v.  Peggy,  6 
Rand.  E.  316 ;  Jackson  ex  dem.  Tan  Dusen  v.  Van  Dusen,  5  John.  E.  144,  stated  infra. 

It  was  held  by  Lord  EUenborough,  that  the  full  signature  of  an  acceptor  was  not  sufficiently 
proved,  by  a  witness  who  had  seen  him  write  his  name  but  once  before,  when  he  used  only  the 
initials  of  his  Christian  name.  Powell  v.  Ford,  2  Stark.  Eep.  164.  But,  in  a  later  ease,  Abbott, 
C.  J.,  said  he  would  not  abide  by  that  decision,  and  ruled  that  a  witness  who  had  seen  the  de- 
fendant write  his  name  "  Mr.  Sapio,"  was  competent  to  prove  the  signature  to  a  bill  signed  "L.  B. 
Sapio."  Lewis  v.  Sapio,  1  Mood.  &  Malk.  39.  In  Jackson  ex  dem.  Van  Dusen  v.  Van  Dusen  (5 
Jolm.  Eep.  144),  a  witness  who  had  once  seen  a  person  (S.  Wheeler)  put  the  initials  of  his  name 
to  a  paper,  now  in  the  witness's  possession,  was  held  competent  to  testify  as  to  the  signature  of 
such  person  made  in  tlie  same  way,  in  attesting  a  will.  He  testified  from  a  pecuharity  in  the 
character  and  structure  of  the  letters,  particularly  in  the  S,  which  was  inverted;  and  stated, 
among  other  things,  that  he  jujiged  from  a  comparison  of  the  two  signatures.  "  This,"  it  was 
aaid  by  the  court,  "  is  the  usual  manner  of  proving  a  man's  handwriting,  and  differs  whoUy  from 
that  species  of  evidence  to  which  the  objection  applies."  Id.  155.  Where  the  signature  to  be 
proved  was  by  a  mark,  held,  that  it  might  be  proved  from  inspection,  by  a  witness  who  spoke  to 
having  seen  the  party  make  her  mark,  and  to  some  peculiarity  in  it.  George  v.  Surrey,  1  Mood. 
&  Malk.  516. 

It  has  been  held,  that  a  witness  who  swears  to  his  beUef  of  handwriting  must  form  his  judg- 
ment from  his  recollection  of  the  general  character  of  the  handwriting,  and  not  form  any  extrinsic 
or  collateral  circumstances.  A  ccordingly,  where  a  witness  said  the  handwriting  was  like  the 
plaintiff's,  1  ut  he  did  not  think  it  was  his,  because  the  plaintiff  was  too  much  of  a  man  of  the 
world  to  sign  such  a  paper,  Lord  Kenj-on  held  the  anfewer  improper,  and  that  the  witness  ought 
to  found  his  opioiou  upon  the  oharacler  of  the  handwriting  only.  Da  Costa  v.  Pym,  Peake's  Add. 
Cas.  141.  A  Mr.  CakUcott.was  allowed  to  state  his  belief  that  certain  handwriting  was  not  that 
of  Mr.  Mickle,  the  author  of  the  Lusiad,  because  he  was  a  very  correct  man  in  making  capital  and 
small  letters  where  such  were  required,  and,  in  the  writing  produced,  that  correctness  was  not 
observed.  That,  liowcver,  was  not  t;oing  beyond  the  handwi'iting  itself.  Sec  tlie  ease  stated  by 
Mr.  Erskine  in  Da  Costa  v.  Pym,  Peoko'a  Add,  Gas.  144.  See,  also,  Jackson  ox  dem.  Van  Dusen 
y.  Tan  Dusen,  5  John.  Eep.  144,  supra ;  also  Freclovo  v.  Penner,  2  Gail.  Rep.  l'!0. 

(1)  See  Garrels  v.  Alexander,  4  Esp.  14,  where  the  witness  had  seen  another  write  once,  and, 
thought  that  the  signature  was  that  person's  handwriting :  this  evidence  was  admitted  by  Lord 
KenyoD,  (J.  J.  This  case  was  recognized  by  Lord  Wynford,  C.  J.,  at  Nisi  Prius.  Lord  Eldon 
C,  questioned  its  authority,  because  the  witness  would  not  go  so  far  as  to  express  any  belief. 
Eagleton  v.  Kingston,  8  Ves.  438. 

(In  ShiUcr  v.  Bremer  (23  Penn.  State  E.  413),  the  testimony  of  the  witness  was  held  admis- 
sible, thouf,'h  ho  would  not  swoar  positively  to  liis  belief,  in  words.  See  also  Taylor  v.  Suther- 
%d,.24  Id.  333.) 
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used  witk  mucli  precision,  even  by  men  of  superior  education,  much  less 
by  ordinary  witnesses. 

Proof  by  witness  acquainted  with  the  party's  correspondence. 

Another  method  of  acquiring  a  knowledge  of  handwriting  is  by  means 
of  a  written  correspondence.  If  a  witness  has  received  letters  on  subjects 
of  business,  which  can  be  proved  to  have  been  written  by  a  particular 
person,  or  letters  of  such  a  nature  as  makes  it  jorobable  that  they  were 
written  by  the  hand  from  which  they  profess  to  come,  he  may  be  admitted 
to  speak  to  that  person's  handwriting.  The  same  questions  occur  here,  as 
have  been  before  mentioned  in  the  case  where  a  witness  speaks  from  hav- 
ing seen  the  person  write ;  and  in  addition  to  these,  another  question  arises 
concerning  the  identity  of  the  person  who  wrote  the  letters  ;(1)  and  the  ad- 


(1)  See  infra,  p.  602. 

(See  Clark  t.  Freeman,  25  Penn.  State  E.  133 ;  McKenkey  v.  Gaylord,  1  Jones'  Law 
(N.  C.)  94.) 

Note  481. — The  following  cases  recognize  the  doctrine  of  the  text,  respecting  knowledge  of 
handwriting  deri^ced  from  a  written  correspondence  with  the  person  whose  handwriting  is  sought 
to  be  established.  Titford  v.  Knott,  2  John.  Gas.  211 ;  The  State  v.  Allen,  1  Hawks'  R.  6 ;  Lyon 
V.  Lyman,  9  Conn.  R.  55,  59,  60 ;  Carey  v.  Pitt,  Peake's  Add.  Cas.  130  ;  RusseE  v.  Cofan,  8  Pick. 
R.  143;  Hammond's  Case,  2  Greenl.  R.  33;  Redford's  Adm'r  v.  Peggy,  6  Rand.  316;  Turnip- 
seed  V.  Hawkins,  1  MoCord,  218,  279 ;  Paber  v.  Hilhard,  2  KT.  Hamp.  R.  480,  481,  482 ;  Clark  v. 
■Wallace,  B  Penn.  R.  441 ;  Thatcher  v.  Goff,  11  Lou.  R.  (Curry),  94. 

,  It  is  essential  that  the  identity  of  the  correspondent  whose  letters  have  been  received,  with 
the  party  whose  handwriting  is  to  he  proved,  should  be  established,  either  by  the  witness  who 
received  the  letters,  or  by  other  reasonable  evidence.  2  Stark.  Ev.  372,  373  (6th  Amer.  ed.)  It 
is  not  always  necessary,  however,  to  call  the  person  to  whom  the  letters  were  addressed ;  other 
persona  through  whose  hands  the  letters  passed,  in  the  course  of  business,  as  clerks,  &c.,  are 
conapetent  to  testify.  Rex  v.  Slaney,  5  Carr.  &  Payne,  213 ;  Titford  v.  Enott,  2  John.  Cas.  211, 
214.  A  witness,  to  prove  the  handwriting  of  the  defendant  S.  P.,  said,  he  had  never  seen  S.  P., 
but  had  corresponded  with  one  S.  P.,  of  Plymouth  Dock;  that  he  had  so  addressed  his  letters, 
and  received  answers  from  him,  and  had,  from  that  correspondence,  acquired  such  a.  knowledge 
pf  his  handwriting  as  enabled  him  to  say  that  the  paper  producqd  wa^  in  the  same  handwriting ; 
evidence  was  given  that  the  defendant  lived  at  Plymouth  Dock,  and  that  no  other  person  of  the 
same  name  resided  there ;  and  held,  that  the  proof  was  sufBcieut.  Harrington  v.  Fry,  1  Ry.  & 
Mood.  90.  In  Tharpe  v.  Gisbume  (2  Carr.  &  Payne,  21),  the  witness  said,  he  had  never  seen 
the  party,  but  beheved  the  instrument  to  be  in  his  handwriting,  from  having  received  letters 
from  him  upon  which  he  had  acted ;  Best,  C.  J.,  ruled  that  this  was  quite  sufScient  for  the  wit- 
ness to  ground  a  belief  upon,  which  he  said  was  all  that  was  required.  The  reporter,  in  a  note 
to  this  case,  adds,  that  "now  the  universal  practice  of  the  lord  chief  justices  at  the  sittings,  is,  if 
the  witness  states  he  has  received  letters,  purporting  to  come  from  a  party,  and  has  acted  on 
those  letters,  to  ask  him  whether  he  believes  the  paper  he  is  called  to  prove  is  of  that  party's 
handwriting."  Id.  See  per  "Williams,  J.,  in  Doe  v.  Suckermore,  1  Nev.  &  P.  43 ;  S.  C,  5  Adol. 
&  Ellis,  703. 

Handwrithigis  well  proved  by  a  witness  who  has  received  letters  from  the  party,  in  answer 
to  letters  written  to  him  by  the  witness,  though  the  witness  has  never  done  anything  in  conse- 
quence of  the  receipt  of  such  letters.  Doe  v.  Walluiger,  cor.  Holroyd,  J.,  Dorchester  Spring  As- 
sizes, 1819,  2  Stark.  Ev.  273,  u.  h  (6th  Am.  ed.)  If  letters  are  sent,  directed  to  a  person  on 
particular  business,  and  an  answer  is  received  in  due  course,  a  fair  inference  arises  that  the  an- 
swer was  sent  by  the  person  In  whose  handwriting  it  purports  to  be.  Per  Lord  Kenyon,  in 
Carey  v.  Pitt,  Peake's  Add.  Cas.  130. 
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missibility  of  the  evidence  must  depend  upon  this,  whether  there  is  good 
reason  to  believe  that  the  specimens  from  which  the  witness  has  derived 
his  knowledge  were  written  b_y  the  supposed  writer  of  the  paper  in  ques" 
tion.  If  this  point  is  clearly  proved,  the  witness  who  had  received  the 
letters  -will  frequently  be  able  to  give  more  satisfactory  evidence,  than  one 
who  has  seen  the  person  in  the  act  of  writing;  for  the  latter  may  have 


The  like  general  doctrine  prevails  where  the  -witness,  thoagi  he  has  seen  no  written  corre- 
spondence of  the  party,  is  able  to  testify  from  other  authentic  papers,  received  or  esamined  by 
him  in  the  course  of  business  (per  Kent,  J.,  in  Titford  t.  Enott,  2  John.  Cas.  214;  Turnipseed  v. 
Hawkins,  1  M'Cord,  218;  Eaber  t.  Hilliard,  2  New  Hamp.  E  481,  482;  Thatcher  v.  Goff,  H 
Lou.  E.  (Curry)  94) ;  e.  g.,  notes,  purporting  to  have  been  signed  by  the  alleged  writer,  and  after- 
wards paid  by  him  ;  the  payment  of  them  being  a  full  admission  that  he  had  made  and  signed 
them.  Johnson  v.  Daverne,  19  John.  R.  134,  136.  So,  where  the  witness,  an  officer  of  a  bank, 
stated  that  he  knew  the  person's  handwriting,  from  the  circumstance  of  having  his  bank-book, 
and  having  seen  his  checks,  which  were  received  and  paid  in  the  ordinary  course  of  business. 
Coffee's  Case,  4  City  Hall  Eec.  52 ;  S.  C,  Judic.  Eepos.  293.  In  Virginia,  a  witness  who  had 
acquired  a  knowledge  of  the  handwriting  of  a  person,  from  an  esamination  of  his  papers  after 
his  death  (the  witness  being  his  administrator),  was  held  competent  to  testify  to  his  handwriting, 
in  the  Court  of  Probate,  though  the  witness  professed  to  have  no  knowledge  save  that  so  derived. 
Sharp  V.  Sharp,  2  Leigh,  249.  In  Smith  v.  Sainsbury  (5  Carr.  &  Payne,  196),  it  became  neces- 
sary for  the  defendant  to  prove  the  handwriting  of  Mary  Smith,  an  attesting  witness  to  an  agree- 
ment, purporting  to  be  signed  by  the  plaintiff.  The  defendant's  attorney  for  this  purpose  testi- 
fied, that  he  believed  he  was  acquainted  with  her  handwriting;  that  he  bad  never  seen  her 
write,  but  had  observed  the  name  of  Mary  Smith  signed  to  an  afadavit,  which  had  been  used  by 
the  plaintiff's  counsel,  in  answer  to  an  application  to  postpone  the  cause,  and  which  was  filed. 
In  the  affidavit  it  was  sworn,  that  Mary  Smith  was  the  plaintiff's  wife.  This  evidence  being  ob- 
jected to,  Park,  J.,  held  it  sufficient;  for,  the  plaintiff  was  precluded  from  alleging  that  the  signa- 
ture to  the  affidavit  was  not  genuine.  He  distinguished  it  from  the  case  of  mere  comparison  of 
handwriting,  inasmuch  as  tlie  witness  took  notice  of  the  signature,  and,  in  his  mind,  formed  an 
opinion,  which  enabled  him  to  swear  to  his  behef  But  mere  comparison  of  handwriting  is  not, 
in  general,  allowable.  See  Id. ;  also  ^osi,  note  483.  And  hence,  where  the  plaintiff's  counsel, 
to  prove  a  letter  to  be  of  the  defendant's  handwriting,  testified,  that  he  knew  the  defendant's 
handwriting  from  having  seen  other  papers  in  the  master's  office,  which  were  admitted  to  be  of 
his  handwriting  by  the  defendant's  attorney,  and  that  he  (the  witness)  had  frequently  acted  on 
those  papers,  but  had  never  seen  the  party  write  nor  corresponded  with  him ;  held,  that  this 
amounted  to  knowledge  derived  from  mere  comparison  of  hands,  and  was  therefore  incompetent. 
Greaves  v.  Hunter,  2  Carr.  &  Payne,  41 T.  A  witness  who  could  not  undertake  to  saj-  he  had 
ever  seen  the  person  actually  write,  but  from  siioh  person  having  been  a  notary  public,  he  had 
seen  much  of  his  acknowledged  handwriting,  was  held  competent  to  testify.  Duncan  v.  Beard, 
2  Nott  &  McCord,  400.  This,  however,  was  the  case  of  an  old  will,  and  the  antiquity  of  the 
transaction  may  have  caused  some  relaxation  in  the  rule.  See  Strother  v.  Lucas  1  Peters'  B.. 
1G6,  167;  Turnipseed  v.  Hawkins,  1  McCord,  272,  218.     Also ^osi,  note  485. 

Where  there  is  a  reasonable  possibility  that  the  specimens  on  which  the  witness  grounds  his 
belief  wore  not  genuine,  his  testimony  wiU  be  rejected;  as,  where  the  inspector  of  franks  at  the 
post-offioo,  called  to  prove  the  signature  of  a  member  of  Pnriiameut,  could  only  spealc  from  the 
superscription  of  letters ^jMrporKui/  to  have  been  signed  by  him.  Gresley's  Eq.  Ev.  190;  Carey 
V.  Pitt,  Peake's  Add.  Cas.  130;  Batchelor  v.  Sir  John  IIoncy^Yood,  2  Esp.  Eep.  714.  AVhcro  a 
witness  has  no  other  knowledge  of  the  party's  handwriting,  than  from  having  seen  writing's  which 
were  said,  by  other  persons,  to  be  his,  he  cannot  be  allowed  to  testify.  Goldsmith  v.  Bane  3 
Halst.  87;  Thatcher  v.  Goff,  11  Lou.  R.  (Curry)  94,  98.  See  further  on  this  subject.  State' v. 
Allen,  1  Hawks'  R.  6,  and  other  cases  relating  to  disproving  the  genuineness  of  bank  biUs,i)Oi<, 
note  482. 
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seen  him  write  but  seldom,  or  on  occasions  which  were  not  likely  to  ex- 
cite attention;  while  the.  other  may  have  had  frequent  opportunities  of 
re-perusing  the  letters,  and  the  letters  themselves,  having  been  written  on 
subjects  of  business,  will  probably  have  more  consistency,  and  exhibit  a 
fairer  specimen  of  the  general  character  of  handwriting. 

Proof  by  witness  acquainted  witli  other  writings  of  the  party. 

It  is  not  only  by  means  of  written  correspondence,  in  the  strict  sense  of 
that  term,  that  a  witness's  knowledge  of  handwriting  may  be  acquired. 
A  witness  will  be  allowed  to  give  evidence  as  to  handwriting,  when  he 
has  formed  his  belief  from  having  seen  letters  or  other  documents  purport- 
ing to  be  the  handwriting  of  the  party,  on  the  contents  of  which  lie  after- 
wards communicated  personally  with  the  party,  or  where  he  has  acted 
upon  them  by  written  answers  producing  further  correspondence ;  or  where 
the  party  has  acquiesced  in  some  matter,  or  transacted  some  business,  to 
which  the  letters  relate ;  or  where  the  party  and  the  witness  have  had 
some  other  mode  of  communication,  wiiich,  in  the  ordinary  transactions 
of  life,  would  induce  a  reasonable  presumption  that  the  letters  or  docu- 
ments were  the  handwriting  of  the  party.(l) 

Witness  need  not  be  correspondent  of  writer. 

Letters  forming  one  side  of  a  correspondence  may  enable  others,  besides 
the  party  to  whom  they  are  addressed,  to  speak  to  the  handwriting  con- 
tained in  them.  A  clerk  ^\'ho  read  the  letters  when  received,  or  the  broker 
who  was  consulted  upon  them,  is  as  competent  to  judge,  whether  a  signa- 
ture is  that  of  the  writer  of  the  letters,  as  the  merchant  to  whom  they  are 
addressed. (2)  The  knowledge  of  handwriling  may  be  acquired  by  these 
or  any  other  modes  of  communication  between  the  party  and  the  witness, 
Avhich,  in  the  ordinary  course  of  the  transactions  of  life,  would  induce  a 


(1)  By  Patteson,  J.,  in  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  131,  citing  Lord  Ferrers  v. 
Shirley,  Fitzg.  195  ;  B.  N.  P.  236 ;  Carey  v.  Pitt,  Peake  Add.  Ca.  130 ;  Thorpe  v.  Gisburne,  2 
0.  &  P.  21 ;  Harrington  v.  Pry,  Ry.  &  M.  90.  "With  respect  to  the  necessity  of  the  correspondence 
being  acted  wpon,  it  is  not  to  be  understood  that  any  business  must  be  transacted,  or  any  act  done 
in  consequence  of  it.  By  "WiUiams,  J.,  in  Doe  d.  Mudd  v.  Sucliermore,  5  A.  &  E.  12H,  citing  the 
authority  of  Holroyd,  J.  See  Doe  v.  Wallinger,  Manning's  Index,  131,  where  the  witness  had 
seen  letters  of  the  party  in  answer  to  letters  written  by  the  witness,  but  had  never'  done  any  act 
in  consequence  of  the  receipt  of  those  letters.    See  also  Ovenston  v.  Wilson,  2  0.  &  K.  1. 

In  Gordon  v.  Price  (10  Ired.  385),  the  witness  had  acquired  his  knowledge  of  the  handwriting 
of  a  firm,  to  which  he  was  allowed  to  testify,  from  having  presented  to  them  and  received  pay- 
ment of  notes  signed  by  the  firm,  tliough  he  could  not  tell  by  which  member  of  the  firm  the 
signature  was  written. 

(2)  Sy  Lord  Demnan,  C.  J.,  in  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  HO.  His  Lordship  also 
observed,  that  the  servant,  who  haa  habitually  carried  letters  addressed  by  his  master,  has  an 
opportunity  of  obtaining  a  knowledge  of  his  master's  writing,  though  he  never  saw  him  write,  or 
received  a  letter  from  him.  But  this  may,  perhaps,  be  doubted,  unless  the  servant  had  seen  his 
master  in  the  act  of  addressing  the  letters ;  he  could  not  tell  in  whose  writing  the  addresses 
were,  merely  from  the  fact  of  the  letters  having  been  delivered  to  him  by  hia  master. 
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reasonable  presumption,  tliat  the  letters  or  documents  were  the  handwrit- 
ing of  the  party. 

Extent  to  -wMoh  such  proof  is  admitted. 

Where  a  witness's  belief  is  founded  on  acquaintance  with  handwriting 
by  any  of  the  above  means,  the  evidence  will  be  admissible,  though  such 
acquaintance  has  been  confined  to  a  single  specimen  :(1)  nor  is  there  any 
limit  of  time  defined  by  the  law,  within  which  the  handwriting,  which  is 
the  fo'undation  of  the  witness's  belief,  must  have  been  seen  by  him.(2)  If 
the  witness  is  not  able  to  express  his  belief  as  to  the  writing  in  question, 
except  by  comparing  it  with  a  specimen  which  he  produces  for  refreshing 
his  memory,  and  can  only  say,  that  after  comparing  the  two  together,  he 
beheves  the  writing  to  have  been  written  by  the  same  person,  this  is 
clearly  not  admissible  as  proof  of  handwriting.(3) 

Proof  of  identity  of  writer. 

"Where  a  witness  gives  evidence  of  the  handwriting  of  a  party  whom  he 
has  never  seen  write,  the  jury  must  be  satisfied  that  the  party  whose  band- 
writing  is  in  dispute,  is  identified  as  the  person  with  whose  handwriting 
the  witness  is  acquainted.  To  prove  the  handwriting  of  a  member  of  Par- 
liament, the  opinion  of  a  clerk  employed  to  inspect  franks,  has  been  held 
insufficient,  where  the  clerk  has  never  had  occasion  to  apply  to  the  mem- 
ber to  verify  his  handwriting.  (4)  Upon  an  indictment  for  sending  a 
threatening  letter,(5)  a  postmaster  gave  evidence  that  newspapers  had  been 
regularly  sent  through  his  office,  directed  to  the  prisoner's  son,  who  resided 
in  Jamaica;  and  that,  on  one  occasion,  the  prisoner  called  upon  him  to 
inquire  about  an  overcharge  of  postage  for  one  of  these  newspapers,  and 
that  he  had  said  that  he  should  write  to  Sir  P.  Freeling  upon  the  subject ; 
and  that  Sir  F.  Freeling  afterwards  sent  to  the  postmaster  a  letter  on  the 


(1)  See  sv/pra,  p.  598. 

(2)  In  Eagleton  V.  Kingston  (8  Ves.  461),  Lord  Eldon,  C,  says,  tliat  a  Ts-itness  may  be  called 
to  speak  to  handwriting,  who  has  not  seen  tlie  party  write  for  twenty  years ;  and  that  in  Home 
Tooke's  Case,  "Woodfall,  who  proved  his  handwriting,  had  not  seen  him  write  for  a  great  length 
of  time. 

(3)  Burr  v.  Harper,  Holt  N.  P.  0.  420.  The  speech  of  Mr.  Ad:w,  for  Mr.  Justice  Johnson  (29 
How.  St.  Tr.  475),  contains  many  valuable  remarks  upon  the  subject  of  handwriting.  Many  re- 
marks also  upon  the  subject  may  be  seen  in  the  arguments  in  Bishop  Attcrbury's  Case  (1 6  Id.),  where 
reference  is  made  to  the  writers  on  the  civU  law.  In  the  same  case  there  is  much  curious  mattev 
as  to  the  forging  of  seals,  and  of  figures  'va,  cypher,  and  as  to ,  the  evidence  of  clerks  in  th?  post- 
ofBoe. 

The  witness  may  refresh  his  reqollqption  by  looking  at  the ,  genuine  writing  or  signatures,  and 
his  testimony  will  be  admissible  if  he  can  afterwards  state  his  beUef  independent  of  the  compari- 
son so  made,  but  he  cannot  testify,  simply  from  the  comparison  thus  made.  M'Nair  v.  Common- 
wealth, 2ri  Penn.  State  R.  388, 

(4)  Batohelor  V.  HoneywopcJ,  2  Esp,  114.  See  also  Carey  v.  Pitt,  Peake  Add.  Cas.  130  ;  Randolph 
V.  Gordon,  5  Pri.  312  ;  Esrra,ra  (Lord)  v.  Shirley,  ]?itzg.  195.  See  further,  as  to  the  identity  of 
the  writer,  sy/proi;  andBarJser.v,  SteaS,  3  C.  B.  04G. 

(5)  Before.  Lord  Lyndliurst,  C,  5.,  on  tji?,  Midland  Circuit., 
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subject,  purporting  to  be  written  by  the  prisoner :  Lord  Lyndljurst,  C.  B., 
rejected  the  evidence,  on  the  ground  that  the  prisoner  had  not  been  suffi- 
ciently identified  with  the  person  who  wrote  the  directions  on  the  news- 
papers, or  the  letter  sent  by  Sir  F.  Freeling.  So  in  an  action  upon  a  joint 
and  several  promissory  note  against  three  defendants, (1)  where  the  only 
evidence  as  to  the  handwriting  of  one  of  them,  was  a  retainer  to  the  attor- 
ney to  defend  the  action,  bearing  the  signatures  of  all  three,  upon  which 
the  defendant  had  acted  without  having  "ever  seen  the  defendant  whose 
handwriting  was  in  question,  or  being  acquainted  with  his  handwriting; 
it  was  held  that  this  was  not  sufficient  evidence  of  the  writing. 

In  a  recent  case,(2)  in  order  to  prove  the  handwriting  of  the  defendant 
to  a  letter,  a  banker's  clerk  stated  that  a  person  of  the  same  name  kept  an, 
account  at  the  bank,  and  had  signed  his  name  in  a  book  and  drawn 
checks,  which  the  witness  had  paid,  and  that  he  believed  the  letter  to  be 
the  handwriting  of  that  person.  The  defendant's  attorney  also  proved  that 
his  client  had  desired  him  to  write  to  him  at  a  certain  address ;  and 
another  witness  proved  that  he  had  written  two  letters  to  a  person  of, the 
same  name  at  that  address,  and  had  received  answers,  and  that  he  believed 
the  letter  in  question  to  be  of  the  same  handwriting  as  the  letters  he  had 
received  :  Alderson,  B.,  after  conferring  with  the  Court  of  Exchequer,  re- 
ceived the  letter  as  proved  to  have  been  written  by  the  defendant. 

The  identity,  however,  may  be  proved  by  other  persons  besides  the  wit- 
ness who  gives  evidence  of  the  handwriting.  In  a  case  where  the  witness 
had  never  seen  the  party  whose  handwriting  he  proved,  it  was  held  suffi- 
cient evidence  of  identity  that  the  party  lived  in  the  town  from  which  the 
letters  purported  to  have  been  written,  and  that  no  other  person  of  the 
same  name  lived  there.(3) 

Evidence  as  to  genuineness  of  handwriting. 

When  the  genuineness  of  a  signature  is  questioned,  the  most  satisfactory 
(if  not,  technically  speaking,  the  best)  evidence  to  disprove  the  writing  and 
prove  it  forged,  is  the  testimony  of  the  supposed  writer  himself,  provided 
he  can  be  produced.  Next  to  his  evidence  is  the  information  of  persons 
who  have  seen  him  write  or  been  in  the  habit  of  correspondence  with  him. 
The  evidence  of  a  witness  who  from  habit  and  practice  has  acquired  ex- 
perience and  skill  in  judging  of  the  genuineness  of  handwriting,  and  who 
states  his  belief  that  a  particular  writing  is  in  an  imitative  style  and 
forged,  appears  to  be  strictly  admissible,  although  he  is  not  acquainted 
with  the  handwriting  supposed  to  be  imitated.(4)     But  many  judges  have 


(1)  Drew  V.  Prior,  5  M.  &  G.  264. 

(2;  Murieta  t.  Wolfhaven,  2  0.  &  K.  T44. 

See  Brigham  v.  Peters,  1  Gray  (Mass.),  139. 

(3)  Harrington  v.  Pry,  Ry.  &  M.  90. 

(4)  Such  evidence  has  been  received  from  inspectors  of  franka,  clerks  of  the  post-office,  and 
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other  persons  of  skill.  See  Goodtitle  d.  Revett  v.  Braham,  4  T.  E.  497,  a  trial  at  bar,  where  a 
clerk  to  the  post-office,  accustomed  to  inspect  franks,  was  allowed  to  be  examined,  to  prove  that 
certain  handwriting  was  in  an  imitated,  and  not  a  natural  hand ;  and  secondly,  to  prove  that  two 
writings,  suspected  to  be  in  imitated  hands,  were  written  by  the  same  person.  The  witness 
admitted,  that  his  mode  of  detecting  imitations  was  by  observing  whether  the  letters  were 
painted,  and  that,  in  the  case  of  writings  by  old  people,  this  was  a  very  fallible  criterion.  In 
Carey  v.  Pitt  (Peake  Add.  Ca.  130),  Lord  Kenyoo,  C.  J.,  refused  to  receive  similar  evidence  from 
an  inspector  of  franks,  saying  that  although  the  evidence  had  been  received  in  Goodtitle  v.  Bra- 
ham,  yet  that  he  had  laid  no  stress  upqn  it  to  the  jury.  In  R.  v.  Cator  (4  Esp.  117,  145),  an 
inspector  was  admitted  to  swear  that  a  libel  was  in  a  disguised  hand  ;  but  he  was  not  allowed 
to  give  his  opinion,  whether,  upon  comparison  of  the  libel  with  another  writing,  they  both  ap- 
peared to  him  to  be  written  by  the  same  person.  In  Gurney  v.  Langlands(5  B.  &  A.  330),  Wood, 
B.,  rejected  similar  evidence,  and  a  new  trial,  moved  for  on  that  ground,  was  refused.  Part  of 
the  court  thoaght  the  evidence  inadmissible ;  part  thought  that,  if  admissible,  it  was  not  entitled 
to  any  weight.  See  Kemp  v.  Mackrfll,  Say.  132 ;  Stranger  v.  Searle,  1  Esp.  14.  In  the  .case  of 
Doe  d.  Mudd  v.  Suekermore  (5  Adolphus  &  EUis,  703),  a  witness  (an  inspector  of  powers  of 
attorney  at  the  bank)  was  allowed  by  tlie  judge  at  the  trial  to  state,  whether  he  believed  a 
writing,  whose  genuineness  was  disputed,  to  be  a  genuine  or  imitated  character  of  handwriting. 
See  infra. 

See  Sweetzer  v.  Lowell,  33  Maine,  446 ;  People  v.  Hewit,  2  Parker,  C.  R.  20  ;  State  v.  Cheek, 
13  Ired.  114;  Moody  v.  Rowell,  17  Pick.  490;  Lyon  v.  Lyman,  9  Conn.  55;  Stone  v.  Hubbard, 
1  Cash.  595.     But  see  The  People  v.  Spooner,  1  Denio,  343. 

Note  482. — Our  author  seems  to  make  some  distinction  between  proving  and  disproving  hand- 
writing. In  the  former  case,  the  testimony  of  the  supposed  writer  need  not  be  called  in  the 
first  instance ;  but  in  the  latter  he  appears  to  doubt  whether,  in  criminal  cases  especially,  it  is  not 
to  be  regarded  as  the  best  evidence,  and  therefore  indispensable.  Mr.  Starkie  denies  that  there 
is  any  difference.  He  says,  "  the  objection  that  secondary  evidence  is  substituted  for  the  best 
does  not  apply  in  either  instance,  since  there  is  not  such  a  distinction  between  one  man's  knowl- 
edge of  his  own  handwriting  and  the  knowledge  of  another  on  the  same  subjeckas  constitutes 
the  former  evidence  of  a  superior  degree  to  the  latter."  2  Stark.  Ev.  339,  340  (6th  Am.  ed.) 
Mr.  Roscoe  is  of  the  same  opinion.  Rose.  Cr.  Ev.  5,  6.  And  Mr.  Gresley,  also.  Gresley'a 
Bq  Ev.  189.  The  English  cases  are  slightly  conflicting  on  this  subject.  See  Hughes'  Case,  2 
East's  P.  C.  1102  ;  McGuires'  Case,  Id. ;  Case  of  Bank  Prosecutions,  Russ.  &  Ryan,  378 ;  Smith's 
Case,  2  East's  P.  C.  1000. 

In  North  Carolina,  a  justice's  proceedings  were  allowed  to  be  proved  by  persons  acquainted 
with  his  handwriting,  without  calling  him  or  accounting  for  his  absence.  The  court,  in  giving 
their  opinion,  deny  that  this  is  an  invasion  of  the  rule  requiring  the  best  evidence.  For,  whether 
a  signature  is  proved  by  the  person  who  made  it,  or  by  one  acquainted  with  his  handwriting,  the 
hind  of  proof  is  exactly  the  same  They  are  both  primary,  since  the  knowledge  of  both  is  ac- 
quired by  the  same  means,  although  it  may  be  that  the  evidence  of  tlio  supposed  writer  is  in 
degree  stronger  than  the  other.  Ainsworth  v.  Greenlee,  1  Hawks'  R.  190.  See  ante,  notes  163, 
164,  165.  Indeed,  we  behove  there  is  no  material  discrepancy  among  either  tlie  .;\.inerioan  or 
Bnghsh  cases  on  this  point.  In  the  first  instance,  and  in  order  to  prove  handwriting  merely,  it 
is  not  necessary  to  call  the  supposed  writer;  but  other  persons,  acquainted  witli  his  handwriting, 
are  allowed  to  testify,  without  excusing  the  absence  of  tlie  writer  himself.  This  maybe  collected 
from  several  cases  cited  ante,  note  480.  An  onily  case,  in  Pennsylvania,  seems  to  have  proceeded 
upon  a  ditferent  principle.  McKee  v.  Executors  of  Myers,  Addis.  R.  .stated  ante,  note  165.  In 
Brewster  v.  Countryman  (12  "Wend.  416),  the  defendant  wished  to  avail  himself  of  a  written  con- 
tract between  him  and  the' plaintiff,  which  the  defendant  had  destroyed.  lie  olTered  what  he 
alleged  was  a  copy  ;  and  proved  that  the  plaintiff  had  requested  one  J.  H.  to  make  a  copy,  and 
that  the  paper  produced  was  in  J.  H.'s  handwriting.  A  witness  testified  that  he  had  seen  the 
original  and  that  the  copy  was  sulistantially  the  same,  but  he  could  not  soy  it  was  a  copy,  not 
having  compared  it  with  the  original.  Tlie  court  held,  that  J.  H.'s  testimony  should  have  been 
obtained,  saying  that  though  that  produced  was  pretty  strong,  it  was  secondary  to  what  was 
withheld.  Id.  449.  There,  however,  the  question  was  upon  the  authentication  of  the  copy, 
generally,  and  not  whether  J.  H.  should  be  called  to  prove  or  disprove  his  handwriting. 
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The  doctrine  as  to  disproving  handwriting,  without  calling  the  supposed  writer,  came  under 
consideration  in  Faber  v.  Hilliard,  2  N.  H.  Rep.  480.  The  defendant  in  that  case,  proved  he 
had  paid  the  plaintiff  a  ten  dollar  bill,  purporting  to  have  been  issued  by  a  bank  of  another  state ; 
and  the  plaintiff  offered  to  prove  that  the  bill  was  counterfeit ;  but  the  persons  called  for  that 
purpose,  not  being  officers  of  the  bank,  and  not  having  seen  counterfeit  bills  on  it  of  the  denomi- 
nation of  the  one  in  question,  though  they  had  of  other  denominations,  and  were  much  accus- 
tomed to  the  inspection  of  money,  were  objected  to  by  the  defendant.  Their  testimony,  how- 
ever, was  held  admissible.  The  court  laid  down  the  rule  as  a  general  one,  that  persons  who 
have  formed  an  acquaintance  with  the  handwriting  in  question,  are  equally  competent  either  to 
prove  or  disprove  it,  as  the  supposed  writer.  Id.  481.  Nor  is  it  necessary  in  order  to  disprove 
the  signatures  of  the  bank  officers,  in  such  case,  to  call  persons  who  have  actually  seen  them 
write.     Id. 

The  subject  of  disproving  the  genuineness  of  papers  has  most  frequently  been  considered  in 
criminal  prosecutions,  for  passing  counterfeit  bills,  for  forgery,  &c.  We  have  seen  that  the  party 
whose  name  is  forged,  is  competent  to  testify  in  these  cases.  See  ante,  note  31 ;  also,  Hess  v. 
State  of  Ohio,  5  Hamm.  R.  1 ;  Simmons  v.  State,  1  Id,  116.  Contra,  State  v.  Whitleu,  1  Hill's 
E.  100.  And  this,  where  the  instmment  purports  to  have  been  attested  by  witnesses,  who  are 
neither  produced  nor  accounted  for.  Simmons  v.  The  State,  supra.  And  the  question  has  seve- 
ral times  arisen  whether  the  testimony  of  such  person  was  not  indispensable.  Faber  v.  Hilliard 
(supira)  makes  no  distinction  between  civil  and  criminal  cases,  but  regards  the  rule  acted  upon 
as  applicable  to  both.  Nor  was  any  distinction  suggested,  on  the  ground  that  the  bank  officers 
were  out  of  the  state,  but  the  evidence  there  allowed  was  treated  as  primary  in  its  character. 
The  same  doctrine  was  directly  applied  on  an  indictment  for  passing  a  counterfeit  bank  bill,  in 
State  V.  Carr  (5  N.  H.  R.  367) ;  where  it  was  held,  that  witnesses  who  had  become  acquainted 
with  the  signatures  of  the  president  and  cashier,  by  having  seen  many  of  the  bills  in  circulation, 
were  competent  to  disprove  the  genuineness  of  the  bill  in  question.  There  too  the  bank  was  out 
of  the  state,  but  the  court  in  their  opinion  make  no  mention  of  the  circumstance. 

In  Ohio,  it  has  been  held  that  the  prosecutor  need  not  call  the  president  and  cashier,  though 
in  the  particular  case  they  resided  in  an  adjoining  county.  Hess  v.  The  State  of  Ohio,  5  Hamm. 
5,  7.  The  court  adopt  the  doctrine  of  Mr.  Starkie,  that  the  testimony  of  the  president  and 
cashier  is  not  superior  in  degree  to  that  of  other  persons  acquainted  with  their  handwriting.  The 
witness  introduced  in  this  case,  was  a  teller  of  another  bank ;  he  had  never  seen  the  officers 
mentioned  write,  but  had  frequently  seen  notes,  letters,  Ac  (received  at  the  bank  of  which  he 
was  teller  as  genuine),  with  their  signatures;  and  held,  that  his  opinion  of  the  counterfeit  char- 
acter of  the  bill  in  question  was  proper  evidence  for  the  jury.  The  court  also,  seem  to  favor  the 
notion  that  persons  "  skilled  in  examining  signatures  and  notes,"  might  be  allowed  to  testify. 
Id.  6,  7.  In  Simmons  v.  The  State  (7  Hamm.  E.  116),  the  indictment  was  for  forging  a  note; 
and  the  testimony  of  the  alleged  maker  was  incidentally  spoken  of  as  the  best  evidence  of  which 
the  nature  of  the  case  would  admit. 

The  Massachusetts  doctrine  on  this  subject  was  considered  in  Commonwealth  v.  Carey  (2  Pick. 
47).  The  indictment  was  for  uttering  a  counterfeit  bill,  on  the  bank  of  another  state.  To  dis- 
prove the  signatures  of  the  president  and  cashier,  the  prosecutor  offered  two  witnesses,  both 
officers  of  another  bank,  who  testified  to  their  having  received  and  paid  out,  very  frequently, 
notes  of  the  bank  in  question,  and  in  that  way  had  become  acquainted  with  the  signatures  of 
the  president  and  cashier ;  they  had  never  seen  either  of  the  officers  write,  but  one  of  them  had 
once  carried  a  large  number  of  the  bills  to  the  bank,  which  he  had  taken  as  genuine,  and  they 
were  received  and  paid  for  by  the  bank.  This  testimony  was  held  admissible ;  but  the  court 
evidently  regarded  it  as  secondary,  and  inferior  to  that  of  the  president  and  cashier  whose  signa- 
tures were  sought  to  be  disproved,  and  they  justify  its  admission  solely  on  the  ground  that  the 
court  had  no  power  to  compel  the  attendance  of  those  officers.  Id.  SO.  It  seems  that  the 
legislature  of  that  state  have  passed  a  statute,  which  allows  the  same  evidence  where  the  bill 
in  question  is  upon  a  local  bank,  situated  forty  miles  or  over  from  the  jjlaoe  of  trial.     Id. 

In  Vermont,  on  a  similar  indictment,  a  person  who  had  frequently  dealt  with  the  bank,  and 
who  said  he  had  by  that  means  become  acquainted  with  the  handwriting  of  the  president  and 
cashier,  was  held  competent  to  disprove  their  signatures,  though  he  had  never  seen  them  write. 
After  such  proo^  it  was  said,  the  prosecutor  might  examine  as  to  any  mark,  cliaracter  or  appear- 
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ance  of  the  bill,  by  which  it  could  be  distinguished  from  those  which  were  genuine.  State  v. 
EaveUn,  1  D.  Chip.  Rep.  295.  In  this  caae  the  bank  was  out  of  the  state.  No  special  notice, 
however,  was  taken  of  the  circumstance,  and  the  court  seem  to  have  treated  the  testimony- 
allowed  as  primary. 

Such  also  appears  to  be  the  doctrine  in  Connecticut.  Per  Daggett,  J.,  in  Bamum  v.  Bamum, 
9  Conn.  Rep.  240.     See  Lyon  v.  Lyman,  Id.  55. 

In  South  Carohna,  where  the  prisoner  was  indicted  for  forging  a  bank  note  on  a  bank  of  that 
state,  one  ground  taken  in  moving  for  a  new  trial  was,  that  a  proper  officer  of  the  bank  should 
have  been  called  to  testify'  to  the  forgery.  Three  of  the  judges  were  of  opinion,  that  one  of  the 
officers,  who  was  conversant  with  the  handwriting  of  all  the  officers,  and  who  knew  the  various 
devices,  and  private  marks,  affixed  to  the  bills  of  the  bank,  should  have  been  produced.  The 
other  two  judges  gave  no  opinion  upon  the  point.  The  case  was  determined,  however,  upon 
other  grounds,  in  respect  to  which  the  court  were  unanimous.  The  State  v.  Petty,  1  Harp.  R. 
59.  It  obviously  furnishes  no  warrant  for  holding  that  the  president  and  cashier  must  be  pro- 
duced in  order  to  disprove  their  own  handwriting.  In  a  more  recent  decision,  the  doctrine  of  the 
above  case,  so  far  as  it  goes  to  show  that  a  bank  officer  must  be  called,  was  overruled ;  and  the 
rule  was  laid  down  thus :  that  in  all  cases,  the  opinion  of  any  person  familiar  with  the  notes  of 
the  bank,  is  admissible  in  the  first  instance,  and  the  weight  and  value  of  the  opinion  is  for  the 
jury.  The  court,  however,  directly  approved  of  the  practice  of  calling  an  officer  of  the  bank,  and 
said,  that  they  would  rarely  be  satisfied  with  a  conviction  on  less  certain  testimony  than  that 
which  the  officers  might  be  supposed  able  to  give.  The  cases  in  which  the  attendance  of  an 
officer  would  be  properly  dispensed  with,  are  said  to  be,  where  the  forgery  is  so  gross  and  palpa- 
ble that  other  persons,  familiar  with  bills  of  the  bank  can  readily  detect  it  by  some  unequivocal 
indication,  without  reference  to  the  private  marks  of  the  bank.  State  v.  Hooper,  2  Bail.  37.  In 
another  case,  decided  about  the  same  time,  a  witness  was  allowed  to  give  his  opinion  that  certain 
biUa  were  counterfeit,  though  he  was  not  a  bank  officer,  and  had  only  seen  a  part  of  the  persons 
write  whose  names  were  to  the  bills,  he  professing  an  acquaintance  with  the  handwriting  of  the 
rest  from  a  general  familiarity  with  the  bills  on  those  banks.     State  v.  Tutt,  Id.  44:,  45. 

In  Virginia,  persons  who  have  become  well  acquainted  with  notes  of  the  bank  in  the  way  of 
business  are  competent ;  an  officer  of  the  bank  need  not  be  called  by  the  prosecutor  for  any  pur- 
pose.    Martin  v.  Commonwealth,  2  Leigh,  745,  749;  Moore  v.  Commonwealth,  Id.  701,  706. 

In  North  Carolina,  where  a  witness  could  only  speak  as  to  the  genuineness  of  the  signatures  of 
the  president  and  cashier  of  a  bank,  from  having  received  bank  notes  in  the  course  of  business 
purporting  to  have  been  signed  by  them,  which  passed  current  and  were  reputed  genuine ;  held, 
that  he  was  incompetent  to  prove  their  handwriting,  or  to  testify  that  a  bank  noie,  with  their 
names  appearing  upon  it,  was  counterfeit;  at  least,  unless  the  ordinary  occupation  of  the  witness 
was  such  as  to  render  it  probable  that  he  had  received  and  paid  away  largo  sums,  so  as  to  be  a 
skillful  judge,  and  that  the  notes  had  been  actually  passed  by  him  so  long  ago  as  to  allow  time 
for  the  return  of  them,  if  spurious.  The  State  v.  Allen,  1  Hawks'  R.  6.  It  seems  that  a  banker, 
who,  in  that  character,  had  habitually,  for  several  years,  paid  away  large  sums  in  such  notes, 
which  he  believed  to  be  genuine,  and  were  so  reputed,  would  be  competent.  Id.  The  court  in 
this  case  said  (see  Id.  p.  10,  per  Henderson,  J.),  that  they  intentionally  avoided  expressing  any 
opinion  upon  the  doctrines  laid  down  in  The  United  States  v.  Holtsclaw  (2  Hayw.  R.  379). 
That  was  decided  in  the  Circuit  Court  of  the  United  States,  sitting  in  North  Carolina,  A.  D.  1805. 
It  was  there  objected  that  no  one  could  speak  as  to  the  signatures  of  the  president  and  cashier, 
save  such  as  had  seen  them  write,  or  corresponded  with  them.  The  court  held  otherwise,  say- 
ing: "These  signatures  are  known  to  the  public,  and  peraons  who  luive  been  in  the  habit  of  dis- 
tinguishing the  genuine  from  the  counterfeit  signature,  and  are  conversant  in  dealings  for  bank 
bills,  are  as  well  qualified  to  determine  of  their  genuineness,  as  persons  who,  in  pri\-at6  corre- 
spondence, have  received  letters  from  the  person  whose  handwriting  is  in  question.  Moreover  it 
ia  determined  by  the  skillful  whether  a  biU  be  genuine,  not  only  by  the  signature,  but  also  by  the 
face  of  the  bUl,  and  by  the  exact  conformity  of  the  devices  which  are  used  for  the  detection  of 
counterfeits,  to  those  in  true  bills.  We  are  of  opinion  that  the  judgment  of  peraons  well  ac- 
quainted with  bank  paper,  is  sufficient  evidence  to  determine  whether  the  one  in  question  be 
genuine  or  not."  This  opinion,  it  seems  by  what  fell  from  the  attorney-g-eneral  (3  Hawks'  R 
395),  was  delivered  by  Marshall,  C.  J.     In  State  v.  Candler  (3  Hawks'  R.  393),  a  merchant,  who 
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had  been  muoli  in  the  habit  of  receiving  and  paying  away  notes  of  a  paTticnlar  bank  for  ten  years 
previous  to  the  trial,  was  held  competent  to  disprove  the  genuineness  of  a  bill  purporting  to  have 
been  issued  by  such  bank,  though  he  had  never  seen  the  president  or  cashier  write,  nor  corre- 
sponded with  either. 

In  Pennsylvania,  it  is  not  necessary,  in  order  to  disprove  the  signature  of  the  officers  of  a  bank 
to  a  bUl  purporting  to  have  been  issued  by  the  bank,. that  those  officers  should  be  produced ;  the 
proof  may  be  by  any  one  acquainted  with  their  signatures  from  having  seen  them  write,  or  hav- 
ing corresponded  with  them.  The  Commonwealth  v.  Smith,  6  Serg.  &  Eawle,  568.  The  bank 
was  out  of  the  state.  That  circumstance  was  adverted  to,  in  the  opinion  of  the  court,  by  way  of 
illustrating  the  inconveniences  of  the  opposite  doctrine,  but  not  as  excusing  inferior  evidence; 
for  they  appear  to  have  treated  the  testimony  adjudged  allowable  as  primary  in  its  character. 

In  the  Court  of  Sessions  of  the  city  of  New  York,  the  prosecutor,  in  order  to  disprove  the 
genuineness  of  a  bill  purporting  to  have  been  issued  by  the  Bank  of  Chenango,  introduced  wit» 
nesses  who  were  well  acquainted,  as  they  stated,  with  the  bills  of  that  bank,  &c.,  hut  had  never 
seen  the  president  or  cashier  write,  nor,  even  corresponded  with  them.  On  an  objection  being 
taken,  the  court  said  that,  "  if  the  district  attorney  had  witnesses  who  could  testify  that  they  had 
seen  the  parties  write,  whose  names  had  been  forged,  or  had  corresponded  with  them,  they  must 
be  produced  to  the  court ;  and  in  the  absence  of  such  testimony,  the  court  thought  the  evidence 
of  brokers  and  others  well  acquainted  with  bank  notes,  particularly  of  the  bank  whose  notes  had 
been  forged,  would  be  sufficient."  Witnesses  who  had  seen  the  president  and  cashier  -mite,  or 
who  had  corresponded  with  them,  were  subsequently  produced,  and  the  prisoner  convicted. 
The  People  v.  Badger,  1  Wheel.  Cr.  Cas.  543,  544,  545.  In  another  case,  the  witness,  who  was 
a  broker,  said  he  was  acquainted  with  the  bills  of  the  bank  in  question,  and  pronounced  the  one 
produced  a  counterfeit.  On  being  questioned  as  to  how  he  formed  his  judgment,  he  answered; 
"from  the  engraving,  and  general  appearance  of  the  bill."  It  turned  out,  on  further  inquiry, 
that  he  did  not  know  the  names  even  of  the  president  and  cashier.  The  mayor  said  this  testi- 
mony would  not  answer ;  that,  "  to  prove  a  bank  note  to  be  counterfeit,  it  was  incumbent  on  the 
prosecutor  to  introduce  some  person  who  knew  the  handwriting  of  the  president  and  cashier,  or 
had  been  in  the  habit  of  corresponding  with  them,  or  of  -receiving  and  returning  their  notes." 
Silkworth's  Case,  5  City  Hall  Rec.  176,  iTT. 

We  have  seen  in  the  text  that  the  English  cases  are  not  agreed  upon  the  point,  whether  per- 
sons practiced  in  the  examination  of  handwriting,  and  in  the  detection  of  forgeries,  usually 
called  experts,  can  be  allowed  to  give  their  opinion  as  to  the  handwriting  in  question  being 
genuine  or  an  imitated  character.  See  on  this  subject,  Gres.  Eq.  Bv.  190 ;  1  Chitty's  Cr.  Law, 
681,  582  (Am.  ed.  of  1836) ;  Eosc.  Cr.  Ev.  163,  164 ;  2  Stark.  Ev.  375,  376  (6th  Amer.  ed.) ;  2 
Euss.  on.  Cr.  363,  364  (Phil.  ed.  1836).  In  Goodtitle  v.  Braham  (4  T.  R.  49),  cited  in  the  text, 
where  this  species  of  evidence  was  admitted.  Lord  Kenyon  mentioned  a  case  where  a  decipherer 
had  given  evidence  of  the  meaning  of  letters,  without  explaining  the  grounds  of  his  art,  and 
where  the  prisoner  was  convicted  and  executed.  Buller,  J.,  said  it  was  like  the  Wells  Harbor 
Case,  where  persons  of  skill  were  allowed  to  give  evidence  of  opinion.  In  Carey  v.  Pitt  (I  Peake's 
Add.  Cas.  130),  a  case  not  noticed  by  our  author.  Lord  Kenyon  expressly  rejected  the  opinion  of 
an  inspector  of  franks,  saying,  that  though  such  evidence  was  received  in  Goodtitle  dem.  Eevett 
V.  Braham,  he  had  in  his  charge  to  the  jury  laid  no  stress  upon  it.  See  also  Batohelor  v.  Sir  John 
Honeywood,  2  Esp.  E.  714;  per  Denman,  C.  J.,  in  Doe  ex  dem.  Mudd  v.  Suckermore,  1  Nev.  & 
P.  63 ;  Gurney  v.  Langlands,  5  Barn.  &  Aid.  330 ;  Kemp  v.  Mackrill,  Sayer,  132 ;  Stranger  v. 
Searie,  1  Esp.  R.  14. 

This  species  of  evidence,  if  admissible  at  all,  must  obviously  stand  upon  the  general  principle 
allowing  persons  skilled  in  a  particular  science  or  art,  to  give  their  opinions  upon  questions  re- 
lating to  it,  and  in  respect  to  which  they  are  supposed  to  possess  peculiar  knowledge.  On  the 
point  how  far  such  testimony  has  been  allowed,  in  general,  sec  the  text,  and  the  notes  on  the 
examination  of  witnesses,  po«<.  See  likewise  Norman  v.  Wells,  17  Wend.  136,  161,  162,  163; 
Cotterill  V.  Myrick,  3  Fau-f  R.  230,  231 ;  Boies  v.  M'Alister,  Id.  308.  As  to  handwriting,  some 
of  the  American  cases,  cited  supra,  in  their  dicta  at  least,  lean  toward  sanctioning  the  admissibil- 
ity of  experts,  or  persons  skilled  in  detecting  forgeries.  See  particularly  Hess  v.  The  State  of 
Ohio,  5  Hamm.  R.  7 ;  United  States  v.  Holtsclaw,  2  Hayw.  379.  But  most  of  them  require  that 
the  witness,  in  order  to  be  able  to  speak  as  to  the  handwriting  of  a  person,  should  have  had  a  pre- 
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vious  knowledge  of  (he  general  oharaoter  of  his  hand,  gained  in  some  legitimate  way.  See  the  Amer- 
ican cases,  supra,  in  respect  to  disproving  the  genuineness  of  bank  bills ;  also  see  the  oases  ante, 
notes  480,  481.  In  Pennsylvania,  it  was  held  that  a  witness,  though  a  man  of  business,  and 
much  conversant  with  writings,  but  who  had  never  been  employed  in  the  detection  of  forgeries, 
could  not  be  asked  whether,  in  his  opinion,  from  comparing  a  genuine  signature  with  the  one  in 
dispute,  they  were  in  the  same  handwriting.  The  evidence  was  offered  with  a  view  of  dis- 
proving the  latter,  and  was  not  proposed  in  aid  of  other  evidence,  but  as  mere  naked,  unassisted ' 
comparison  of  hands.  The  court  Inclined  to  think  that  such  testimony  could  not  be  received 
from  an  acknowledged  expert,  though  semUe,  thathe  might  be  asked  whether,  in  his  opinion,  the 
signature  in  question  was  in  an  imitated  or  a  natural  hand.  Lodge  v.  Phipher,  11  Serg.  & 
Eawle,  333,  335,  336.  This  decision  stands  supported  by  Ilex  v.  Cator,  4  Esp.  R.  117.  But  in 
a  case  subsequent  to  Lodge  v.  Phipher,  it  was  held,  that  the  testimony  of  experts,  speaking  from 
their  knowledge  and  skill  merely,  is  not  competent  to  prove  a  forgery.  Bank  of  Pennsylvania  v. 
Haldeman,  1  Penn.  E.  161,  180,  181,  182. 

On  the  other  hand,  in  Connecticut,  experts  are  allowed  to  testify  whether  a  disputed  signature 
is  in  a  disguised,  or  a  natural  hand.  The  experts  were  cashiers  of  banks,  and  the  court,  in  vin- 
dication of  the  rule  adopted,  observe,  that  the  question  was  one  of  art,  which  might  be 
answered  by  a  person  of  skill  and  experience.  "  Cashiers  of  banks  are  employed  in  the  inspec- 
tion and  examination  of  writings.  It  is  at  this  day,  especially,  when  forgeries  are  so  common, 
almost  an  habitual  practice  to  view  signatures  and  writings  of  aU  kinds  with  a  scrutinizing  eye  ; 
and  thus  tliey  acquire  a  degree  of  skill  which  enables  them  to  speak  with  conJidence,  and  which 
entitles  their  testimony  to  weight.  Artisans  of  all  kinds  are  to  be  credited,  when  tliey  speak  of 
the  productions  of  others  of  the  same  occupation ;  and  their  skill  and  dexterity  is  sometimes  sur- 
prising to  those  not  conversant  with  such  subjects.  Lyon  v.  Lyman,  9  Conn.  Rep.  55,  60.  The 
same  doctrine  seems  to  have  been  held  in  Massachusetts  by  Parsons,  C.  J.,  in  a  case  before  him 
in  1811.  Abbee  v.  Daniels,  cited  2  Stark  ]iv.  376,  n.  1  (6th  Am.  ed.).  And,  in  a  recent  case  in 
tliat  state,  it  was  deliberately  sanctioned ;  though  the  court  say  that  such  evidence  is  generally 
very  slight,  and  often  wholly  immaterial.  Moody  v.  Rowell,  17  Pick.  490,  497,  498.  We  have 
seen  that,  in  several  of  the  states,  where  genuineness  of  handwriting  is  contested,  witnesses  are 
allowed  to  compare  the  handwriting  in  dispute  with  other  undisputed  specimens,  and  state  the 
result  to  the  jury ;  jurors,  also,  as  appears  by  the  same  note,  are  allowed  by  some  courts  to  insti- 
tute a  similar  comparison ;  and  this  doctrine,  wherever  it  has  been  acted  upon,  seems  the  same, 
whether  the  object  of  the  comparison  be  to  sustain  or  impeach  the  instrument. 

We  have  seen,  too,  that  those  courts  which  disallow  comparison  of  hands,  have  recognized  a 
clear  aud  weU-defined  exception  in  respect  to  ancient  writings.  See  post,  note  485.  It  is  proper 
to  remark  here,  in  connection  with  the  subject  of  disproving  handwriting,  considered  above,  that 
conclusions  drawn  merely  from  dissimilitude  between  the  disputed  writing  and  authentic 
specimens  are  not  always  entitled  to  much  considei-ation.  In  Young  v.  Brown  (1  Hagg.  Eccl. 
E.  556),  this  species  of  evidence  was  regarded  as  very  weak  and  deceptive,  and  of  slight  weight 
only  when  opposed  by  evidence  of  similitude ;  aud  as  scarcely  deserving  notice  when  encoun- 
tered by  positive  testimony  of  persons  who  saw  the  writing  signed.  See,  also.  Bell  v.  Norwood, 
7  Lou.  Rep.  (Curry)  96.  The  reason  given  why  evidence  of  dissimilitude  is  inferior  to  that  of 
similitude,  is,  that  it  requires  great  skill  so  to  imitate  handwriting,  especially  for  several  lines,  as 
to  deceive  persons  well  acquainted  with  the  original  character,  ond  who  are  not  \ory  hkcly  to 
form  an  erroneous  opinion,  if,  on  carefully  inspecting  such  a  paper,  they  are  satisfied  it  is  genuine. 
On  the  other  hand,  dissimilitude  may  be  occasioned  by  a  variety  of  circumstances — by  tlie  state 

of  the  health,  and  spirits  of  the  writer — byhis  materials — by  his  position — ^by  his  huny,  or  care 

circumstances  which  deserve  still  more  consideration  when  witnesses  rest  their  opinion  on  a 
fancied  dissimilariiy  of  individual  letters.  Constable  v.  Steibel,  1  Hagg.  Eocl.  Rep.  56.  See 
Murphy  v,  Hagerman,  1  Wright's  Rep.  292,  298.  So  dissimilitude  may  be  occasioned  by  the 
presence  of  a  hair  in  the  nib  of  the  pen,  or  its  more  or  less  free  discharge  of  ink,  which  fre- 
quently varies  the  turn  of  the  letters.  Id.  Some  witnesses,  from  their  occupation,  arc  liable  to 
magnify  slight  discrepancies;  engravers,  for  instance,  who,  from  their  habit  of  attending  to  the 
exact  form  of  every  letter,  when  engaged  to  make  fac  similes,  are  so  alive  to  the  least  dissimili- 
tude, that  any  Uttle  difference  would  strike  them  as  of  importance.  Const.ablo  v.  Sleibel,  supra. 
Witnesses  who  come  forward  under  prepossessions  against  the  handwriting  in  question,  will 
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been  of  opinion  that  little  or  no  weight  is  due  to  such  testimony.  Upon 
an  indictment  for  uttering  a  forged  win,(l)  which  it  was  suggested  had 
been  written  over  pencil  marks  afterwards  rubbed  out,  Parke,  B.,  after 
consulting  Tindal,  C.  J.,  admitted  the  evidence  of  an  engraver,  who  had 
examined  the  paper  with  a  mirror  and  traced  the  pencil  marks ;  but  his 
Lordship  said  the  weight  of  the  evidence  woald  depend  upon  the  manner 
in  which  it  would  be  confirmed. 

Comparison  of  handwriting  not  admissible. 

In  the  cases  before  mentioned  the  proof  of  handwriting  is  founded  on 
the  knowledge  of  the  general  character.  The  witness  is  supposed  to  have 
formed  a  standard  in  his  mind,  and  with  that  standard  to  compare  the 
writing  in  question.  But  a  witness  will  not  be  allowed  to  state  to  a  jury 
the  conclusion  or  belief  of  his  mind  as  to  a  piece  of  handwriting  being  that  of 
a  particular  individual,  where  that  conclusion  is  made  for  the  purpose  of  the 
issue,  by  means  of  a  comparison  of  the  disputed  writing  with  another  writ- 
ten specimen  of  the  same  individual  produced  in  court.(2)    A  reason  fre- 


many  times  be  found  to  run  into  the  same  error.  And,  in  all  such  oases,  the  reasons  which  they 
give  for  their  opinions  must  be  narrowly  watched ;  if  the  latter  are  trivial,  or  if  the  witnesses, 
concurring  in  the  result,  clash  in  their  reasons,  this  will  take  from  the  general  force  of  their  tes» 
timony,  however  confident  they  may  seem.  Id.  In  Toung  v.  Brown  (supra),  one  reason  given 
by  the  witnesses  who  disbelieved  the  genuinene  s  of  the  handwriting,  was,  because  in  the  dis- 
puted signature  the  entire  name  was  written  out  at  length — whereas,  the  alleged  writer  used,  as 
they  said,  to  sign  the  initials  of  his  Christian  name,  writing  his  surname  only  at  length.  This 
circumstance,  however,  may  or  may  not  be  important.  Sir  John  Nicholl  remarked,  in  respect  to 
it  in  that  case,  that  a  person  signing  his  name  at  public  meetings,  or  to  printed  cards,  or  the  like, 
usually  signs  in  a  hurry  and  in  the  shortest  way;  a  surrogate,  probably,  signs  a  jurat  differently 
from  what  he  would  subscribe  a  bond,  or  a  deed,  or  his  own  will,  &o.  See,  further.  Crisp  v. 
Walpole,  2  Hagg.  Ecol.  Rep,  201. 

A  question  has  sometimes  arisen  as  to  the  mode  of  authenticating  a  postmark.  In  Abbey  v. 
LiU  (5  Bing.  299),  the  postmark  on  a  letter  was  sought  to  be  used,  with  a  view  of  showing  the 
true  time  of  the  defendant's  acknowledgment  contained  in  the  letter,  which  was  in  evidence. 
The  defendant  said  it  must  be  proved  by  calling  a  person  from  the  post-oflce.  Best,  C.  J., 
remarked,  that,  if  there  were  doubt  about  it,  he  would  send  for  a  clerk  fi-om  the  post-office.  The 
jury,  however,  entertained  no  doubt,  and  acted  upon  the  postmark  as  genuine.  On  this  ground, 
a  rule  misi  was  obtauied  to  set  aside  the  verdict;  and  no  cause  being  shown  against  it,  it  was 
discharged ;  principally,  however,  because  the  chief  justice  offered  to  send  for  a  witness,  and  the 
defendant  did  not  afterwards  insist  upon  strict  proof.  The  postmaster  of  another  office  has  been 
called  to  prove  the  mark  (Fletcher  v.  Braddyl,  Gor.  Holroyd,  J.,  cited  2  Stark.  Ev.  455,  note  q, 
6th  Am.  ed.) ;  but  this  is  not  necessary ;  any  one  in  the  habit  of  receiving  letters  by  the  post,  and 
seeing  the  mark  frequently,  may  testify  on  the  subject.  Semble,  Abbey  v.  Dill,  supra.  As  to  the 
mode  of  proving  printed  papers,  see  ante,  note  441. 

(1)  R.  V.  Williams,  8  C.  &  P.  434. 

(2)  See  the  observations  upon  this  subject  by  the  judges,  in  Doe  d.  Mudd  v.  Suckermore,  6 
A.  &  B.  103 ;  by  DaUas,  C.  J'.,  in  Burr  v.  Harper,  Holt  N.  P.  0.  420 ;  Stranger  v.  Searle,  1  Esp. 
14 ;  Clermont  v.  Tullidge,  4  C.  &  P.  1 ;  Greaves  v.  Hunter,  2  Id.  477.    It  was  considered  by  the 

judges,  in  Doe  d.  Mudd  v.  Suckermore,  that  if  comparison  of  handwriting  was  not  admissible 
absolutely,  it  could  not  be  received  in  confirmation,  though  an  attempt  was  made  by  counsel  to 
reconcile  the  authorities  by  this  distinction.    The  case  of  AUesbrook  v.  Eoach  (1  Esp.  351),  in 
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quently  assigned  for  tbis  rule  is,  that  unless  a  jury  can  read,  they  would 
be  unable  to  institute  a  comparison  or  judge  of  the  supposed  resemblance,(l) 
— a  reason,  however,  which  appears  to  be  too  narrow  for  a  rule  of  such 
general  application.(2)  A  second  reason  is,  that  this  species  of  evidence 
might  cause  inconvenience  by  raising  numerous  collateral  issues,  and  often 
come  by  surprise  against  the  part}'  to  be  affected  by  it.  Another  and 
much  better  reason  for  rejecting  such  a  comparison  is,  that  the  writings 
intended  as  specimens  to  be  compared  with  the  disputed  paper  would  be 
brought  together  by  a  party  to  the  suit,  who  is  interested  to  select  such 
writings  only  as  may  best  serve  his  purpose ;  and  thut  they  are  not  likely, 
therefore,  to  exhibit  a' fair  specimen  of  the  general  character  of  handwrit- 
ing. It  has  been  thought  by  some  an  inconsistency  in  the  rules  of  evi- 
dence to  allow  a  witness  to  compare  in  his  mind  the  disputed  paper  with 
the  impression  which  a  short  and  transient  view  of  writings  may  have 
made  upon  his  memory  ;  yet,  on  the  other  hand,  not  to  permit  the  jury  to 
compare  it  with  writings  proved  to  be  authentic,  present  in  court,  and 
open  for  inspection.  The  only  answer  which  occurs  to  this  objection  is 
the  one  before  suggested,  namely,  that  the  writings  which  are  produced  as 
specimens,  having  been  selected  by  an  interested  party  to  serve  a  present 
purpose,  may  be  open  to  suspicion,  and  liable  to  the  imputation  of  con- 
trivance.(3) 


■which  Lord  Kenyon,  C.  J.,  received  direct  evidence  of  handwriting,  by  means  of  collateral  docu- 
ments, is  overruled.     See  Doe  d.  Perry  v.  Newton,  5  A.  &  E.  514. 

(1)  Macferson  v.  Thoytes,  Pealse,  20 ;  Brookbard  v.  Woodley,  Id.,  n.  i. 

(2)  See  the  observations  of  the  judges  upon  this  subject,  in  Doe  d.  Mudd  v.  Suckermore,  ill 
swpra;  by  Lord  Eldon,  C,  in  Eagleton  v.  Kingston,  8  Ves.  467  ;  by  Dallas,  C.  J.,  in  Burr  v. 
Harper,  ui  supra ;  by  Lord  Kenyon,  C.  J.,  in  Macferson  v.  Thoytes,  ui  supra. 

(3)  It  appears  that  in  the  ecclesiastical  courts  comparison  of  handwriting  is  frequently  ad- 
mitted ;  the  writing  being  submitted  to  comparators,  appointed  e  promraioribus  et  periUorihus 
in  acte  scrihendi.  See  by  Coleridge,  J.,  5  A.  &  E.  708.  A  similar  rule,  though  with  some  modi- 
fication, is  adopted  by  the  law  of  France.  Id.  711.  In  the  remarkable  trial  of  De  la  Ronciere, 
in  1835,  for  an  alleged  outrage  upon  MademoiseUe  de  Morell,  which  attracted  the  attention  of  all 
the  leading  jurists  of  Europe,  and  among  others  of  the  late  Lord  Abinger,  there  is  a  striking 
instance  of  the  French  rule  of  law  upon  this  subject.  Several  threatening  and  insulting  letters 
were  put  in  evidence,  some  anonymous,  and  some  bearing  the  signature  of  the  accused,  but  all 
in  a  feigned  hand;  and  the  experts  who  examined  them,  after  comparing  them  with  the  genuine 
writing  of  the  accused,  and  also  of  tlie  young  lady  herself,  gave  their  opinion  that  they  were  the 
writing  of  the  latter.     As  to  the  law  of  the  United  States,  see  2  Tayl.  I<;v.  1220  a.  k. 

Note  483.— Mr.  Starkie,  speaking  as  to  the  rule  excluding  mere  comparison  of  hands,  says, 
that  perhaps,  after  all,  the  most  satisfactory  reason  for  it  is,  that  if  such  comparison  were  allowed' 
it  would  open  tlie  door  to  the  admission  of  a  great  deal  of  collateral  evidence,  which  might  go 
to  a  very  inconvenient  length.  For,  in  every  ease,  it  would  be  necessary  to  go  into  distinct  evi- 
dence, to  prove  each  specimen  produced  to  be  genuine ;  and  even  in  support  of  a  particular  spe- 
cimen (if  the  present  rule  were  to  be  broken  tlirough),  evidence  of  comparison  would  be  receiv- 
able in  order  to  establish  the  specimen,  and  so  the  evidence  might  branch  out  to  an  indefinite 
extent.     2' Stark.  Bv.  375  (6th  Am.  ed.) 

By  comparison,  is  now  meant,  an  aotual  comparison  of  two  writings  with  each  other,  in  order 
to  ascertain  whether  both  were  written  by  the  same  person ;  though  formerly,  even  comparing 
the  standard  formed  in  the  witness's  mind  with  the  wriUng  in  dispute,  was  called  evidence  by 
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comparison ;  and  hence,  was  deemed  inadmissible,  at  least  in  criminal  oases.  2  Stark.  Ev.  3T3, 
374  i6th  Am.  ed.) 

The  English  courts  have  consistently  followed  the  rale,  excluding  evidence  founded  Upon  a 
mere  comparison  of  hands  by  witnesses.  See  several  cases  cited  ante,  note  481 ;  also,  an  elabo- 
rate note,  exhibiting  most  of  the  earlier  English  cases,  4  Esp.  R.  273,  a  (Day's  ed.).  A  witness 
cannot  have  two  writings  placed  in  his  hands,  and  then  be  asked,  whether,  in  his  belief,  both 
were  not  written  by  the  same  person.  Clermont  v.  Tullidge,  4  Carr.  &  Pajme,  1.  See,  also, 
Mutchinson  v.  Alleock,  1  Dowl.  &  Ryl.  165 ;  Greaves  v.  Hunter,  2  Carr.  &  Payne,  447,  stated 
ante,  note  481.  On  information  for  a  riot,  a  letter  from  the  prosecutor  was  offered  by  the  de- 
fendant, and  admitted  to  be  genuine.  Then  a  lost  letter  was  proposed  to  be  proved  by  a  witness 
who  never  saw  the  prosecutor  write,  but  would  swear  it  was  in  the  same  hand  with  the  letter 
produced ;  this  was  rejected,  because  he  had  never  seen  the  party  write.  The  King  v.  Sir  T. 
Culpepper,  Skin.  673. 

But  tliough  witnesses  cannot  be  permitted  to  compare  two  papers,  and  give  their  opinion  to  the 
jury,  as  the  result  of  such  comparison  merely,  yet  the  jury,  under  certain  limitations,  have  been 
allowed  to  assist  their  judgment  in  this  way.  In  Allesbrook  v.  Roach  (1  Esp.  R.  351),  before 
Lord  Kenyon,  there  was  contradictory  evidence  respecting  the  defendant's  handwriting,  and  the 
jury  were  allowed  to  compare  bills,  admitted  to  have  been  written  by  him,  with  the  disputed 
signature.  The  bills,  in  this  case,  were  introduced,  as  it  seems,  for  the  mere  purpose  ot  com- 
parison. The  same  learned  judge  is  reported  to  have  held  directly  the  contrary  in  Da  Costa  v. 
Pym,  Peake's  Add.  Gas.  144 ;  and  Macferson  v.  Thoytes,  Peake's  R.  20.  See  also  Brookbard  v. 
"Woodley,  Id.  Cor.  Yates,  J.  In  more  recent  English  cases,  the  doctrine  is  laid  down  thus — that 
the  court  or  jury  may  compare  two  documeni  s  together,  wlien  properly  in  evidence,  and  from  that 
comparison  form  a  judgment  upon  the  genuineness  of  the  handwriting.  Griffiths  v.  Williams, 
I  Crom.  &  Jerv.  47  ;  Solita  v.  Yarrow,  1  Moo.  &  Rob.  133  ;  Doe  v.  Newton,  1  Nev.  &  P.  4 ;  S.  0., 

5  Adol.  &  Ellis,  514.  See  the  observations  of  the  judges  in  Doe  ex  dem.  Mudd  v.  Suekermore, 
1  Nev.  &  P.  32 ;  S.  C,  5  Adol.  &  Ellis,  703.  But,  the  document  with  which  the  comparison  is 
made,  must  be  one  already  in  evidence  in  the  case,  and  not  produced  merely  for  the  purpose  of 
the  comparison.  Accordingly  where,  upon  an  indictment  for  sending  a  threatening  letter,  in 
order  to  prove  the  handwriting  to  it,  it  was  proposed  to  put  in  a  document  undoubtedly  written 
by  the  prisoner,  but  unconnected  with  the  charge,  in  order  that  the  jury  might  compare  the 
writing  with  tliat  of  ihe  letter,  Bolland,  B.,  after  considering  Griffiths  v.  Williams  {supra),  rejected 
the  evidence,  observed  that,  to  say  that  a  party  might  select  and  put  in  evidence  particular 
letters,  bearing  a  certain  degree  of  resemblance  or  dissimilarity  to  the  writing  in  question,  was  a 
different  thing  from  allowing  a  jury  to  form  a  conclusion  from  inspecting  a  document  put  in  for 
another  purpose,  and,  therefore,  free  from  the  suspicion  of  having  been  so  selected:  Morgan's 
Case,  1  Moo.  &  Rob.  134,  n.  See  2  Stark.  Ev.  374,  n.  h  (eth  Am.  ed.),  Rose.  Cr.  Ev.  163  ;  Brom 
age  V.  Rice,  7  Carr.  &  Payne,  548;  Waddington  v.  Cousins,  Id.  596 ;  Doe  v.  Newton,  1  Nev.  & 
P.  4;  S.  C,  5  Adol.  &  Ellis,  514.  See  the  observations  of  the  judges  in  Doe  ex  dem.  Mudd  v 
Suekermore,  5  Adol.  &  Ellis,  703;  S.  C,  1  Nev.  &  P.  32.  Gurney,  B.,  it  is  said,  after  consulta- 
tion wiih  Alderson,  J.,  allowed  signatures,  indisputably  genuine,  and  spelled  differently,  to  ba 
submitted  to  the  jury  for  the  purpose  of  comparison  with  the  signature  in  question.  Anon., 
1833,  cited  2  Stark.  Ev.  374,  n.  h  (6th  Am.  ed.|;  also  Gresl.  Eq.  E.  191.  The  standards  were 
probably  competent  evidence  for  other  purposes.  But  mere  unaided  comparison,  will  not  authorize 
a  jury  to  find  in  favor  of  the  genuineness  of  a  writing.     Accordingly,  in  AUport  v.  Meeks  (4  Oarr, 

6  Payne,)  267,  the  action  was  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange;  the 
witness  called  to  prove  the  handwriting  of  the  drawer,  said,  that  neither  the  drawing  nor  the  in- 
dorsement were  in  the  handwriting  of  the  person  whose  they  purported  to  be.  But  it  was  proved 
that  the  defendant  had  acknowledged  the  acceptance  to  be  his,  and  it  was  contended,  thsit,  as  the 
acceptance  admitted  the  drawing  to  be  correct,  the  jury  might  find  for  the  plaintiff,  if  they  tliought 
upon  inspection  that  the  drawing  and  indorsement  were  of  the  same  handwriting.  But  hold,  that 
some  evidence  was  necessary  for  the  jury  to  act  upon.  (Sea  recent  English  statute,  17  &  18  Viet 
c.  125,  §  27.) 

The  doctrine  excluding  comparison!  of  hands  by  witilesses,  was  recognized  by  the  Supreme 
Court  of  the  United  States,  in  Strother  v.  Lucas  (7  Peters'  R.  763).  "  It  is  a  general  rule,"  said 
Thompson,  C.  J.,  delivering  the  opinion  in  that  case,  "that  evidence  by  comparison  of  hands  is 


612  Of  the  Proof  of  Private  Writivgs.  [CH.  Til, 

not  admissible,  where  the  witness  has  had  no  previous  knowledge  of  the  handwriting,  last  la 
called  upon  to  testify  merely  from  a  comparison  of  hands."    Id.  IB'?. 

In  New  York,  the  like  has  been  recognized,  in  several  instances.  In  Titford  v.  Knott  (2  John. 
E.  211,  214),  Kent,  J.,  advanced  the  doctrine  thus;  "It  is  iisual  for  witnesses  to  prove  hand- 
writing from  previous  knowledge  of  the  hand,  derived  from  having  seen  the  person  write,  or  from 
authentic  papers  received  in  the  course  of  business.  If  the  witness  has  no  previous  knowledge, 
he  then  cannot  be  permitted  to  decide  it  in  court  from  a  comparison  of  hands,"  The  same  rule 
was  admitted  in  Jackson  ex  dem.  Van  Dusen  v.  Tan  Dusen  (5  John-  E.  155),  but  there,  the 
comparison  was  made  by  a  witness  who  had  seen  the  party  write,  and  probably  only  for  the 
purpose  of  refreshing  his  recollection.  See  S-  C,  stated  cmte,  note  480.  In  Jackson  ex  dem, 
"Woodruff  V,  Cody  (9  Cowen's  E.  140),  there  was  a  dispute  as  to  the  identity  of  a  witness  to  a 
deed,  there  being  several  persons  of  the  same  name ;  and  a  witness  at  the  circuit  was  allowed  to 
compare  the  handwriting  to  the  attestation,  with  another  writing  long  in  his  possession,  and 
reputed  to  be  the  handwriting  of  his  grandfather,  though  he  had  never  seen  him  write.  The 
evidence  was  received  without  objection ;  but  the  Supreme  Court  inclined  to  think  it  would  have 
been  admissible  for  the  purpose  of  identity  even  had  it  been  objected  to.  The  deed  was  dated  in 
1T92,  and  the  trial  took  place  in  1827.  The  case,  therefore,  would  in  some  respects,  seem  to 
fall  nearly  within  the  principle  of  the  rule  stated  post,  of  the  text,  allowing  comparison  of 
hands  to  be  resorted  to,  in  proving  ancient  writings.  See  also  ^osi,  note  485.  The  general  rule, 
excluding  comparison  of  hands,  was  fully  admitted  -in  Jackson  ex  dem.  Parker  v.  PhUlips,  9 
Cowen's  E.  94,  112.  There,  for  the  purpose  of  showing  that  a  deed  purporting  to  have  been 
signed  by  one  Abraham  Barnes,  was  not  genuine,  plaintiff  offered  to  prove  that  a  certain  account- 
book  was  in  the  handwriting  of  Barnes,  and  that  his  name,  written  therein  by  himself,  was  wrote 
differently  from  the  signature  to  the  deed,  his  Christian  name  being  spelled  Ahraham  in  the 
book,  and  AbraJiem  to  the  deed.  The  circuit  judge  rejected  the  evidence,  as  amounting  to  no 
more  than  a  mere  comparison  of  hands.  On  a  motion  subsequently  made  for  a  new  trial,  the 
decision  at  the  circuit  was  affirmed;  and  Savage,  C.  J.,  who  delivered  the  opinion,  said,  "the 
rule  is  settled  in  England,  and  I  believe  in  this  state,  that  comparison  of  hands,  by  juxtaposition 
of  two  writings  in  order  to  ascertain  whether  both  were  written  by  the  same  person,  is  inadmis- 
sible.'' The  learned  chief  justice  assigned  as  one  reason  for  the  rule,  that  the  specimens  pro- 
duced might  be  selected  for  the  purpose ;  and  another,  he  added,  was  that  if  permitted,  those 
specimens  might  "  be  contested  and  examined  by  others,  and  thus  collateral  evidence  might  be 
introduced  to  an  inconvenient  length,  and,  in  the  end,  might  not  be  conducive  to  justice."  Id.  112. 

The  point  as  to  comparison  by  the  jury,  was  also  raised  and  considered'  in  Jackson  ex  dem. 
Parker  v.  PhiUips,  supra.  It  was  proposed  to  authenticate  the .  book  mentioned,  and  then  to 
submit  both  the  book  and  the  deed  for  inspection  by  the  jury.  The  circuit  judge  overruled  the 
proposition,  and  the  Supreme  Court  held  that  his  decision  was  correct.  Savage,  C.  J.,  said,  that 
Vfhere  a  practice  of  allowing  comparison  of  hands,  either  by  tlie  witnesses  or  the  jury,  has 
obtained,  he  presumed  it  would  be  found  that  the  comparison  had  been  made  by  consent.  Id. 
100,  112.  The  decision  itself,  whatever  may  be  thought  of  some  dicta  in  the  case,  is  not  at  all  in 
conflict  with  the  English  doctrine,  relative  to  submitting  papers  for  inspection  and  comparison 
by  the  jury ;  for,  the  book  was  brought  forward  for  the  single  purpose  of  comparison.  ■  See  fur- 
ther on  the  same  subject,  Olmstead  v.  Stewart,  13  John.  E.  238,  239,  per  Curiam. 

Some  early  Nisi  Prius  decisions,  in  New  York,  deserve  notice.  In  Haskins  v.  Stuyvesant 
(Anth.  N.  P.  9T),  comparison  of  hands  was  held  inadmissible,  by  Van  Ness,  J.,  even  as  subsidiary 
testimony,  in  a  case  where  the  proof  was  conflicting.  But,  in  Eogera'  Adm'ra  v.  Shaler  (Id.  109), 
Spencer,  J.,  held,  that  wliere  the  intestate's  handwriting  to  shipping  articles  had  already  been 
proved  by  the  plaintiff,  the  defendant  might  call  a  witness  to  compare  such  handwriting  with 
papers  alleged  by  the  defendant  to  be  in  the  intestate's  handwriting,  and  state  his  inference  to 
the  jury,  with  a  view  of  establishing  the  genuineness  of  the  latter;  "  the  jury,"  he  added  "not 
being  competent  to  make  such  comparison.''  Quere ;  for  this,  according  to  the  doctrine  as  re- 
cently held  in  England,  was  precisely  the  case  where  the  jury  would  be  allowed  to  take  both 
papers,  and  aid  their  judgment  by  comparison.  The  rule  excluding  comparison  of  hands  by  the 
jury,  was  acted  upon  in  Hutchins'  Case  (4  City  Hall  Rec.  119),  where,  though  both  the  prosecu- 
tor and  prisoner  consented,  yet  the  mayor  interposed,  and  refuse  to  allow  it.  See  Coffey's  Case, 
Judio.  Eepos.  29,3,  295,  296. 
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In  Virginia,  opinions  of  witnesses  derived  from  a  mere  comparison  of  hands,  are  inadmissible, 
Nor  can  otlier  papeis  be  given  in  evidence,  witli  a  view  of  laying  them  before  the  jury  to  aid 
them  in  forming  their  judgment  by  comparison.  Eowt's  Adm'r  v.  Kale's  Adm'r,  1  Leigh,  216. 
See  Gardner's  Adm'r  v.  Vidal,  6  Rand.  Rep.  106 ;  Redford's  Adm'r  v.  Peggy,  Id.  316 ;  Sharp  v. 
Sharp,  2  Leigh,  249.  But  a  witness  who  has  seen  a  person  write,  may,  when  called  on  to  tes- 
tify to  his  handwriting,  refer  to  otlier  papers  in  his  owa  possession,  known  to  have  been  written 
by  such  person,  to  refresh  his  memory.  Nor  will  the  weight  of  the  witness's  testimony  be  im- 
paired, it  seems,  by  reason  of  his  having  done  so  before  the  trial.  Redford's  Adm'r  v.  Peggy, 
6  Rand.  316.     See  on  this  point  the  text,  an*  the  oases  there  cited,  post,  note  484. 

In  New  Jersey,  it  seems,  evidence  by  comparison  of  hands  ia  inadmissible.  Goldsmith  v. 
Bane,  3  Halst.  SI. 

So  in  Kentucky;  though  the  court  concede  an  exception  in  the  case  of  ancient  writings. 
They  add,  also,  that  comparison  of  hands  "  has  been  sometimes  admitted  in  aid  and  corroboration 
of  other  proof.  But  alone,  and  without  other  proof,  the  general  rule  is  not  to  admit  it."  "Wood- 
ward V.  Spiller,  1  Dana's  Rep,  179,  181. 

In  Maine,  the  doctrine,  it  has  been  said  (per  Daggett,  J.,  9  Conn.  Rep.  61),  allows  of  testimony 
derived  from  a  mere  comparison  of  hands;  and  Hammond's  Case  (2  Greenl.  Rep.  33),  was  cited 
aa  showing  this.  The  prisoner  there  was  indicted  for  forging  a  cheek  on  the  Portland  Bank,  in 
the  name  of  Atwood  &  Quincy.  The  prosecutor  proved,  that  a  sheet  of  paper  was  found  in  th 
prisoner's  chest,  on  which  were  written  six  or  seven  other  and  similar  checks ;  and  that  the 
prisoner  acknowledged  the  latter  to  have  been  written  by  him.  This  paper  was  lost  or  unin- 
tentionally destroyed  before  the  trial.  He  then  introduced  one  of  the  directors  of  the  bank  as  a 
witness,  to  prove  that  he  had  seen  and  critically  examined  the  lost  paper,  that  the  signature  to 
the  checks  written  thereon  resembled  the  signature  to  the  forged  one,  and  ihe  witness  believed 
that  the  forged  check  was  signed  by  the  prisoner.  The  decision  was  not  put  upon  the  ground 
that  a  comparison  of  hands,  in  the  techuical  sense,  was  allowable ;  but  the  court  went  on  the 
principle  that  a  witness  who  has  become  acquainted  with  the  handwriting  of  a  party,  by  having 
seen  writing  acknowledged  to  be  his,  is  competent  to  testify  in  respect  to  it.  The  comparison 
allowed  in  the  case  was  not  made  by  bringing  the  two  writings  in  juxtaposition,  but,  as  it  seems, 
by  comparing  a  standard  formed  in  the  witness's  mind  from  having  critically  examined  an  ac- 
knowledged specimen  of  the  prisoner's  handwriting  (and  that,  too,  previous  to  the  trial),  with  the 
signatures  in  question.  If  the  witness's  knowledge  had  been  gained  in  the  course  of  business, 
and  with  no  reference  to  the  trial,  the  case  would  probably  have  fallen  within  the  principle  of 
several  decisions  stated  ante,  note  481.  The  court,  however,  said  that  the  rule  excluding  com- 
parison of  hands  is  not  in  force  in  Maine,  or  in  Massachusetts,  with  the  same  strictness,  and  to  the 
same  extent  as  in  England.     But  how  far  the  relaxation  may  go  was  not  defined. 

In  Massachusetts,  it  was  held  in  an  early  case,  that  where  a  signature  is  contested,  other  papers 
may  be  proved  and  submitted  to  the  jury,  for  the  purpose  of  enabling  them  to  judge  by  compari- 
son. The  decision  went  no  farther  than  to  allow  a  comparison  by  the  jury,  where  there  were 
conflicting  proofs,  and  in  aid  of  other  testimony ;  and  Parker,  0.  J.,  who  delivered  the  opinion, 
put  it  mainly  upon  local  usage,  apparently  conceding  that  the  EngUsh  doctrine  was  against  it. 
Homer  v.  Wallis,  11  Mass.  R.  309,  312.  See  Hall  v.  Huse,  10  Id.  39,  S.  P.  In  a  recent  case 
the  court  went  beyond  this,  and  allowed  other  signatures,  not  otherwise  competent  evidence,  to 
be  introduced  for  the  purpose  of  enabling  the  court  and  jury  to  compare,  and  thus  form  an 
opinion  upon  the  genuineness  of  the  controverted  signature.  So  persons  of  skill  may  be  called 
to  give  their  opinion  as  witnesses  from  a  comparison  merely,  as  to  the  identity  or  difference  of 
admitted  or  proved  specimens,  with  the  signature  in  question.  But,  it  seems,  the  signatures  thus 
introduced  as  standards  must  be  shown  to  be  genuine,  either  by  being  admitted  to  be  so,  or  by 
direct  evidence  of  a  witness  who  saw  the  party  write  them.  Moody  v.  Rowell,  1'7  Pick.  490,  494, 
495,  496. 

In  South  Carolina^  comparison  of  hands  by  the  jury  is  allowable  in  aid  of  doubtful  proof;  and 
papers  may  be  proved  with  the  express  view  of  submitting  them  for  the  inspection  of  the  jury. 
So  also,  it  seems,  as  to  comparison  by  witnesses.  But  in  no  case  is  such  evidence  admissible, 
except  as  a  circumstance  in  corroboration  of  other  evidence.  Per  se,  say  the  court,  it  is  so  feeble 
as  to  be  unsafe  to  act  upon.     Boman  v.  Plunkett,  2  McCord,  518,  520. 

In  Pennsylvania,  it  appears  to  have  been  decided  by  the  Circuit  Court  of  the  United  States, 
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Refreshing  of  memory. 

A  witness  who  has  had  swffioient  means  for  enabling  him  to  give  evi- 
dence respecting  a  person's  handwriting,  and  yet  does  not  retain  any  dis- 
tinct impression  upon  the  subject,  may  be  allowed  to  refresh  his  memory, 
at  the  time  of  giving  his  evidence,  by  looking  at  a  paper  froai  which  he 
has  formed  his  opinion,  and  which  he  has  kept  in  his  possession  ;  and  may 


Bitting  in  tliat  state,  that  handwriting  could  not  be  proved  ty.a  comparison  of  hands.  Martin  \. 
Taylor,  and  United  States  v.  Johns,  Wharton's  Dig.  300  (2d  ed.  pi.  353).  But  see  Murati  v.  Ln- 
ciani,  1  Bald.  E.  49,  50,  51,  52.  Such  was  held  to  be  established  rsle  in  criminal  cases.  United 
States  V.  Craig,  4  Wash.  C.  C.  R.  129,  731.  But,  in  the  state  court,  after  evidence  has  been 
given  in  support  of  a  -writing,  it  paay  be  corroborated  by  comparing  the  writing  in  question  with 
other  writing  concerning  which  there  is  no  doubt.  Said,  in  McCoikle  y.  Binns  (5  Binn.  R.  340, 
349),  per  Tilghman,  C.  J.  On  the  same  principle,  from  a  comparison  of  the  types,  devices,  &c.r 
of  two  newspapers,  one  of  which  was  clearly  proved  (and  that,  loo,  for-  the  very  purpose  of  com- 
parison), and  the  other  imperfectly,  held,  that  the  jury  might  infer  tliat  both  were  printed  by  the 
same  person.  Id.  This  doctrine,  as  to  handwriting,  was  fully  sanctioned  and  adopted  in  The 
Farmers'  Bank  v.  Whitehall  (10  Serg.  &  Kawle,  110).  Though  the  court  seemed  to  confine  the 
rule  to  civil  ca/ses,  and  to  instances  where  the  comparison  is  instituted  in  corroboration  of  other 
evidence.  S.  P.,  Bank  of  Pennsylvania  v.  Haldeman,  1  Penn.  R.  161.  See,  as  to  criminal  cases, 
Pennsylvania  v.  M'Kee,  Addis.  R.  33 ;  per  Duncan,  J^  in  The  Commonwealth  v.  Smith,  6  Serg. 
&  Rawle,  611.  Indeed,  no  distinction  is  now  recognized  between  civil  and  criminal  cases  in 
this  respect.  See  Callan  v.  Gaylord,  3  Watts'  R.  32],  323,  324.  Mere  unaided  comparison  of 
hands,  without  other  proof,  is  not  in  general  admissible.  Vickroy  v.  Skelley,  14  Serg.  &  Rawle, 
312  ;  CaUan  v.  Gaylord,  3  "Watts'  R.  321,  323;   Lodge  v.  Phipher,  11  Serg.  &  Rawle,  333. 

In  New  Hampshire,  the  rule  is  substantially  the  same  as  in  Pennsylvania.  "  We  take  it  to 
be  well  settled,"  say  the  court,  "that  it  cannot  be  left  to  a  jury  to  determine  whether  a  signa- 
ture is  genuine  or  not,  by  comparing  it  with  other  signatures  proved  to  be  genuine.  But,  when 
witnesses  acquainted  with  the  handwriting  in  question  have  been  called  and  examined,  other 
signatures,  proved  to  be  genuine,  may  be  submitted  to  the  jury,  to  corroborate  or  weaken  the 
testimony  of  such  witnesses."     Myers  v.  Toscau,  3  N.  H.  Rep.  41. 

In  the  Circuit  Court  of  the  United  States,  sitting  in  Rhode  Island,  a  question  arose  whether  an 
altered  word  in  a  will  was  in  the  handwriting  of  the  scribe  who  drafted  it ;  after  witnesses  ac- 
quainted with  his  handwriting  had  testified  to  their  opinion  that  the  word  was  not  written  by 
him,  and  predicated  their  statement  mainly  on  the  mode  of  forming  a  particular  letter,  and  the 
use  of  double  hyphens — other  witnesses,  who  were  also  acquainted  with  his  handwriting,  were 
allowed  to  state  that  certain  deeds,  which  they  produced  to  the  jury,  were  the  handwriting  of 
the  scribe,  and  contained  the  peovdiarity  as  to  the  particular  letter  and  the  hyphens  observable 
in  the  will,  and  that  they  had  frequently  known  him  write  in  this  way.  "  Nothing  is  clearer," 
said  the  court,  "than  that  this  is  not  a  mere  comparison  of  hands.  The  witnesses  swear  as  to 
facts  and  peculiarities  of  handwriting,  and  produce  the  best  possible  proof  of  their  own  accuracy." 
Preelove  v.  Penner,  2  Gall.  Rep.  110,  115. 

In  Connecticut,  the  English  doctrine  has  been  distinctly  repudiated ;  and  not  only  may  speci- 
mens bo  introduced  for  the  purpose  of  inspection  by  the  jury,  but  witnesses,  it  seems,  are  allowed 
to  give  opinions,  derived  from  a  mere  comparison  of  hands  on  tlie  trial.  Lyon  v.  Lyman,  9  Conn. 
R.  55.  And  no  distinction  is  made  between  criminal  and  civil  cases,  iu  this  respect.  Id.  61  • 
Stale  V.  Bruuson,  1  Root's  R.  301.  But  see  State  v.  King,  stated  by  Mr.  Day  in  a  note  to  Mac- 
f^rson  V.  Thoytes,  Peake's  R.  21 ;  Swift's  Ev.  29,  30. 

In  Louisiana,  the  doctrine  on  this  subject  rests  upon  their  code  of  practice.  Proof  by  com- 
parison is  there  allowed.  See  Phoque  v.  Labraache,  9  Lou.  R.  (Curry)  559,  562 ;  Bell  v.  Nor- 
wood, 1  Id.  95,  96;  Barfield  v.  Hewlett,  6  Mart.  Lou.  R.  (N.  S.)  18  ;  City  Banlc  of  Now  Orleans 
V.  Fouoher,  9  Lou.  R.  (Curry)  405 ;  BisscU  v.  Irvin's  Heii-s,  10  Id.  524. 
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tlien  declare  Ms  opinion  as  to  the  genuineness  of  the  paper  in  question.(l) 
In  such  a  case,  not  only  is  there  no  direct  comparison  by  juxtaposition  of 
■writings,  but  there  is  little  or  no  danger  of  an  unfair  selection  of  speci- 
mens, for  they  must  be  confined  to  such  as  the  witness  has  become  ac- 
quainted with  in  other  ways  than  for  the  purpose  of  giving  evidence  in 
the  cause :  the  general  character  of  the  handwriting  has  been  acquired  in- 
cidentally and  unintentionally  ;  and  the  question  appears  to  be,  whether 
the  evidence  of  the  witness  as  to  the  general  character  of  the  handwriting 
is  likely  to  be  more  satisfactory  when,  perhaps,  he  trusts  to  a  fleeting  im- 
pression, which  for  want  of  being  renewed  has  become  faint  and  indistinct, 
or  after  he  has  had  an  opportunity  of  restoring  his  original  impressions  by 
an  inspection  of  the  papers  from  which  they  were  derived. 

When  jury  may  compare  writings. 

Within  a  recent  period  a  rule  has  been  established,  which  amounts  to  a 
considerable  relaxation  of  the  strictness  of  the  law  in  regard  to  the  direct 
comparison  of  handwriting.  Upon  a  question  respecting  the  identity  of 
handwriting,  the  jury  may  be  allowed  to  take  other  papers  which  have 
been  proved  to  be  the  writing  of  the  party  whose  handwriting  is  disputed, 
— ^provided  they  are  part  of  the  proofs  in  the  cause, — and  may  compare 
them  with  the  dispiited  writing  for  the  purpose  of  forming  their  opinion 
whether  the  disputed  writing  is  genuine.(2)     The  principle  on  which  this 


(1)  Burr  V.  Harper,  Holt  N.  P.  C.  420.  In  Doe  d.  Mudd  v.  Suokermore  (5  A.  &  B.  IZt),  Pat- 
teson,  J.,  said,  that  in  Burr  v.  Harper,  comparison  of  handwriting  was  received : :  that  the  deci- 
sion was  never  brought  under  review,  and  that  he  did  not  think  it  correct.  See  Layer's  Case, 
16  How.  St.  Tr.  196,  in  the  examination  of  the  witness  Doyley.  The  case  of  Filliter  v.  Minchin, 
in  Manning's  Index,  131,  seems  contrary.  There  seema  to  be  no  distinction,  as  to  the  liberty  of 
using  a  paper  for  the  purpose  of  refreshing  a  witness's  recollection  concerning  handwriting,  be- 
tween the  case  where  he  has  seen  the  party  write,  and  where  he  has  acquired  a  knowledge  of 
handwriting  by  other  means.  See  by  'WiUiams,  J.,  referring  to  Burr  v.  Harper,  in  Doe  d.  Mudd 
v.  Suokermore,  5  A.  4;  E.  718,  et  seq.  In  Burr  v.  Harper,  the  witness  had  seen  the  party  sign  the 
paper  which  he  had  in  his  possession.  la  that  case,  although  Dallas,  C.  J.,  said,  that  the  perusal 
of  the  speeimen  was  to  refresh  the  memory,  and  not  merely  for  the  purpose  of  comparison,  yet 
the  witness  compared  in  court  the  signature  in  dispute  with  that  which  was  in  his  possession ; 
he  did  not  merely  compare  the  signature  in  dispute  with  the  standard  in  his  own  mind  as  re- 
vived. The  distinction,  is,  indeed,  too  refined  to  be  of  much  service  in  ordinary  practice;  but 
the  most  correct  course  would  have  been,  for  the  witness  to  lay  aside  the  document  with  which 
he  refreshed  his  memory,  before  the  disputed  handwriting  was  shown,  aijd,  after  looking  at  this 
handwriting,  to  speak  to  ha  belief — not  comparing  the  writings  together,  but  speaking  only  from 
the  revived  impression  on  his  mind,  if  that  would  enable  him  to  speak,  as  to  his  belief. 

Note  484.— See  S.  P.,  Bedford's  Adm'r  v.  Peggy,  6  Rand.  316;  Jackson, ex  dem.  "Van  Dusen 
V.  Van  Dusen,  5  John.  R.  144.  See  the  observations  of  Patteson,  J.,  in, Doe  ex  dem.  Mudd  v. 
Suokermore,  1  Nev.  &  P.  51.    (And  also  McNair  v.  Commonwealth,  26  Penn.  State  R.  388.) 

(2)  Grifath  V.  Williams,  1  C.  &  J.  4T ;  Dpe  d.  Perry  v.  Newton,  5  A.  &  B.  514j  Sohta  v.  Tar- 
row,  1  Mo.  &  R.  133 ;  Eaton  v.  Jervis,  8  0.  &  P.  213. 

(The  following  American  cases  hold  the  same  doctrine.  Hicks  v.  Person,  19  Ohio,  426 ;  Bow- 
man v.  Sanborn,  5  Poster  (N.  H.)  81;  Henderson  v.  Hackney,  16  Geo.. 5,21.  Contra,  Outland  v. 
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relaxation  of  the  old  rule  has  been  allowed  is  stated  to  be,  that  the  jury 
having  the  documents  before  their  eyes,  and  being  obliged  to  look  at  them 
for  another  purpose,  it  would  be  impossible  t;^  prevent  their  forming  some 
opinion  with  respect  to  the  papers  being  like  or  unlike  the  disputed  writ- 
ing ;  and  that  as  the  minds  of  the  jury  would  be  influenced  by  the  inspec- 
tion, it  is  better  for  the  court  to  enter  into  the  same  examination,  and  to 
suggest  any  observations  that  may  occur  as  to  the  value  of  such  evidence. 
This  reasoning  seems  not  satisfactory.  It  might  be  better,  perhaps,  to 
hold  such  papers  to  be,  in  themselves,  admissible  in  evidence,  and  to  con- 
sider the  case  as  an  exception,  in  principle,  to  the  rule  which  excludes 
comparison  of  handwriting.  For  the  papers,  being  parts  of  the  proofs  in 
the  cause,  are  free  from  all  suspicion  of  undue  selection  ;  and  unquestion- 
ably, a  comparison  by  the  court  and  the  jury  between  such  papers  and 
the  disputed  writing  would  in  many  cases,  perhaps  generally,  be  a  better 
mode  of  ascertaining  the  truth,  than  the  evidence  of  witnesses  speaking  to 
handwriting  from  their  memory. 

Irrelevant  papers  not  to  be  compared. 

But  it  is  an  established  qualification  of  the  last  mentioned  rule,  that 
documents  irrelevant  to  the  issues  on  the  record  are  not  to  be  received  in 
evidence  at  the  trial,  in  order  to  enable  a  jury  to  institute  such  a  compari- 
son.(l)  Much  less  can  it  be  permitted  to  introduce  writings  irrelevant  to 
the  matters  in  issue,  in  order  to  enable  a  witness  to  institute  such  compari- 
son. Thus,  it  has  been  held, (2)  that  evidence  of  handwriting  by  compari- 
son is  inadmissible,  except  either  when  the  handwriting,  acknowledged  to 
be  genuine,  is  already  in  evidence  in  the  cause,  or  the  disputed  writing  is 
■  an  ancient  document.(3) 


'Hurdle,  .1  Jones  Law  (N.  C.)  150.     In  Adams  v.  Field,  genuine  signatures  were  allowed  to  go  to 
the  jury  for  comparison.     21  Tt.  256.) 

(1)  Bromage  v.  Rice,  T  0.  &  P.  548;  Griffith  v.  "Williams,  ui  supra;  E.  v.  Morgan,  1  Mo.  &  R. 
134,  n.     And  see  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  103. 

(2)  Doe  d.  Perry  v.  Newton,  5  A.  ft  E.  514.  It  was  said  by  the  court,  that  the  case  of  Grif- 
fith V.  ■Williams  (1  0.  &  J.  41),  was  limited  to  the  instance  of  documents  already  in  evidence  in 
the  cause,  which  were  necessarily  therefore  before  the  eyea  of  the  jury.     The  decision  in  Griffith 

'  V.  Williams  {ui  supra),  is  so  explained  by  BoUand,  B.,  in  R.  v.  Morgan  (1  Mo.  &  R.  134,  n.)  The 
■  case  of  AUesbrook  y.  Roach  (1  Esp.  3511,  in  which  Lord  Kenyon,  0.  J.,  allowed  the  signature  of 
.a  defendant  to  several  bills  of  exchange  to  be  compared  by  the  jury  with  his  alleged  signature  to 
the  bill  on  which  that  action  was  brought,  must  be  considered  as  overruled.  See  also  the  obser- 
vations of  the  court  in  Doe  d.  Mudd  v.  Suckevmoro,  ut  supra.  See  also  Bromage  v.  Rice  1  C.  & 
.P.  548;  "Waddington  v.  Cousins,  Id.  596  ;  AUport  v.  Meek,  4  Id.  261. 

(3)  An  English  statute,  known  as  "Common  Law  Procedure  Act,"  passed  since  the  present 
edition  of  our  author  was  published,  provides  expressly  that  "  Comparison  of  a  disputed  writint' 

'With  any  writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine,  shall  be  permitted  to  be 
made  by  witnesses ;  and  such  writings,  and  the  evidence  of  witnesses  respecting  the  same,  may 
ibe  submitted  to  the  court  and  jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
.dispute."    .Act  of  1854,  11  &  18  Vict.  o.  125,  §  21, 
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■WTiether  irrelevant  papers  may  be  shown  to  witness,  to  test  his  knowledge. 

There  is  a  difference  of  opinion  whether  writings,  which  are  not  admissi- 
ble as  evidence  in  the  cause,  though  purporting  to  be  written  by  the  party 
whose  handwriting  is  disputed,  may  be  put  into  the  witness's  hand,  to  be 
used  for  testing  his  knowledge  of  the  party's  writing.  On  the  case  of 
Grifi&ts  agt.  Ivery,(l)  upon  an  issue  whether  an  acceptance  on  a  bill  of 
exchange  was  signed  by  the  defendant's  witnesses  acquainted  with  the  de- 
fendant's writing  being  called  to  prove  the  negative,  the  plaintiff's  counsel 
proposed,  in  cross-examination,  to  lay  before  each  of  the  defendant's  wit- 
nesses a  paper  purporting  to  bear  the  signature  of  the  defendan,t,  and  to 
inquire  of  each  in  turn  his  opinion  whether  this  was  the  defendant's  sig- 
nature ;  this  they  proposed  to  do,  for  the  purpose  of  testing  their  knowl- 
edge of  the  defendant's  handwriting.  Lord  Denman,  C.  J.,  rejected  this 
evidence,  and  the  Court  of  Queen's  Bench  decided,  that  as  the  proposed 
paper  was  no  part  of  the  proofs  in  the  cause,  the  inquiry  was  not  allowa- 
ble. And  Parke,  B.,  who  had  previously  adopted  a  different  course  at 
Nisi  Prius,  afterwards  acted  in  conformity  with  that  decision.(2)  But  in 
the  subsequent  case  of  Young  agt.  Homer,(3)  where  in  an  action  against 
the  defendant  as  acceptor  of  a  bill  of  exchange,  a  witness,  called  on  behalf 
of  the  defendant,  stated  that  he  believed  the  signature  to  the  bill  not  to  be 
the  handwriting  of  the  defendant,  giving,  as  his  reason,  that  the  defendant 
always  signed  his  name  with  certain  initials  ;  the  signature  to  the  bill  be- 
ing at  fall  length  :  upon  cross-examination,  a  paper,  which  was  not  in  any 
way  relevant  to  the  issue,  was  put  in  his  hand,  which  he  stated  he  be- 
lieved bore  the  genuine  signature  of  the  defendant ;  it  was  then  proposed 
to  ask  him  whether  the  signature  was  not  in  the  same  form  as  that  upon 
the  bill,  namely,  at  full  length ;  and  upon  this  being  objected  to.  Alder- 
son,  B.,  after  consulting  the  full  court,  stated  that  they  were  unanimously 
of  opinion  that  the  cross-examination,  as  far  as  it  had  been  pursued,  was 
regular ;  and  that  the  question  objected  to  might  be  properly  put.  His 
Lordship  added,  that  they  could  not  subscribe  to  the  decision  of  the  Court 
of  Queen's  Bench  in  Grifftts  agt.  Ivery. 

Evidence  as  to  handwriting  of  irrrelevent  papers  inadmissible. 

It  seems  clear,  however,  that  if  a  document,  not  in  evidence  in  the 
cause,  is  put  into  the  hands  of  a  witness,  for  the  purpose  of  testing  his 
knowledge  of  the  handwriting  of  a  person,  and  the  witness  expresses  his 
opinion  that  that  particular  document  is  not  in  the  handwriting  of  the 


(1)  11  A.  &  B.  322, 

(2)  See  11  M.  &  "W.  125. 

(3)  2  Mo.  &  R.  536;  S.  C,  1  C.  &  K.  51. 

See  Adams  v.  Field,  21  Vt.  256.  Having  a  genuine  signature  of  the  party  proved  without 
objection,  there  appears  to  be  no  reason  why  the  witness  may  not  speak  of  the  resemblance  be- 
tween it  and  the  one  in  dispute.  Hopkins  v.  Megquire,  25  Maine,  '78 ;  SweetzerV.  Lowell,  33 
Id.  4A%;  Stone  v.  Hubbard,  7  Cush.  595;  6  Id.  295;  19  Ohio  R.  426. 
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person,  evidence  will  rot  be  admitted  to  show  that  it  is  the  genuine  writ- 
ing of  the  person  ;(1)  as  that  would  raise  a  perfectly  collateral  issue. 

Ancient  writings. 

It  is  clearly  established,  that  where  the  antiquity  of  a  writing  purport- 
ing to  bear  a  person's  signature,  makes  it  impossible  for  a  witness  to  swear 
that  he  has  ever  seen  the  party  write,  it  is  sufficient  that  the  witness 
should  have  become  acquainted  with  his  manner  of  signing  his  name,  by 
inspecting  other  ancient  writings  which  bear  the  same  signature,  provided 
these  ancient  writings  have  been  treated  and  regularly  preserved  as  au- 
thentic documents.(2)  A  witness  may,  therefore,  be  regularly  asked, 
whether  he  has  inspected  such  ancient  writings,  in  order  to  acquire  a 
knowledge  of  the  character  of  the  handwriting ;  and,  then,  whether  he 
believes  the  writing  in  question  to  be  of  the  same  character.(3) 


(1)  Hughes  V.  Rogers,  11  M.  &  W.  123  ;  Toung  v.  Homer,  2  Moo.  &  B.  R.  356  ;  S.  C,  1  C.  & 
K.  51. 

(2)  Several  instances  occurred  of  the  admission  of  this  kind  of  evidence  in  the  case  of  Beer  and 
"Ward,  on  the  trial  of  an  issue  out  of  chancery  in  Common  Pleas,  sitt.  after  Mich.  T.  1821,  before 
Dallas,  0.  J.,  and,  on  a  second  trial,  before  Lord  Tenterden,  C.  J.,  in  Kmg's  Bench,  sitt.  after 
Trin.  T.  1823.  Holroyd,  J.,  also  admitted  such  evidence  in  the  case  of  Doe  d.  Maddock  v.  Lyne, 
licicester  Sum.  Ass.  1822.  See,  also,  Roe  d.  Brune  v.  Rawlins,  7  East,  282 ;  Morewoood  v. 
Wood,  14  Id.  328;  Gould  v.  Jones,  1  "W.  BL  384;  Doe  d.  Tilman  v.  Tarver,  Ry.  &  M.  143 ;  Doe 
d.  Jenkins  v.  Davies,  10  Q.  B.  314;  R.  v.  Barber,  1  C.  &  K.  434.  Evidence  of  this  description 
was  rejected  in  Brookbard  v.  'Woodley,  Peake,  21,  n.  Its  admissibility  was  recognized  by  the 
judges  in  Doe  d.  Mudd  v.  Suokermore,  5  A.  &  E.  703.  See,  also.  Doe  d.  Thomas  v.  Benyon,  12  Id- 
431.  No  particular  period  of  auticiuity  has  been  assigned  for  the  introduction  of  evidence  of  this 
.description.  In  Roe  d.  Brune  v.  Rawlins  {ul  svpra),  the  supposed  writer  had  been  dead  about 
sixty  years.  In  Doe  d.  Jenkins  v.  Davies  (ui  supra),  the  evidence  adduced  was  a  copy  of  an 
entry  in  a  marriage  register,  signed  with  the  name  of  a  person  who  had  been  curate  of  the  parish 
eighty  years  before  the  trial,  without  any  proof  of  his  death.  Such  evidence  seems  to  be 
admissible  wherever,  in  the  opinion  of  the  judge,  there  is  a  reasonable  difficulty  in  procuring 
better  proof,  in  consequence  of  the  remote  period. 

(3)  Note  485.— Rose.  Cr.  Ev.  163  ;  2  Stark.  Ev.  375  (6th  Am.  ed.).  See  per  Williams,  J.,  in 
Doe  ex  dem.  Mudd  v.  Suckermore,  1  Nev.  &  P.  41 ;  S.  C,  5  Adol.  &  Ellis,  703. 

The  doctrine  of  the  text  has  been  recognized  in  several  American  cases.  In  Virginia,  where 
evidence  by  comparison  of  hands  is  disallowed,  Can-,  J.,  speaking  to  that  point,  said,  that  the 
decisions  "  go  no  further  than  that,  where  the  antiquity  of  the  writing  makes  it  impossible  for  any 
living  witness  to  swear  he  ever  saw  the  party  write,  comparison  with  the  documents  kno-mi  to 
be  in  his  handwriting  has  been  admitted."  Bowt's  Adm'r  v.  Kile's  Adm'r,  1  Leigh,  222.  But 
held,  in  that  case,  that  a  paper  dated  iu  1807,  the  suit  having  been  brought  in  1815,  did  not  fall 
within  the  principle  of  the  exception. 

The  general  doctrine  was  directly  held  in  Jackson  ex  deni.  Bradt  v.  Brooks,  8  Wend.  426. 
There,  the  witness's  only  knowledge  of  the  handwriting  to  a  very  old  deed,  was  derived  from  an 
inspection  of  other  ancient  deeds  having  the  same  signature  which  had  been  treated  and  pre- 
served as  muniments  of  title ;  and  inasmuch  as,  from  the  lapse  of  time,  no  one  could  be  presumed 
alive  who  had  seen  the  party  write,  the  witness  was  allowed  to  testify,  and  his  testimony 
deemed  sufficient.  See  Id.  431,  432  ;  S.  C.  affirmed  on  error,  15  Wend.  HI.  In  Jaekson  v.  Kip 
(Anth.  N.  P.  105),  to  prove  that  an  ancient  survey  was  made  by  a  former  surveyor-general,  tlie 
plaintiff  offered  a  witness  who  had  been  in  the  habit  of  inspecting  ancient  surveys  and  had  thus 
become  acquainted  with  surveys  avowedly  made  by  such  surveyor.  The  defendant's  counsel 
objected,  and  called  for  the  papers  from  which  the  witness  had  formed  his  opinion,  bo  that  the 
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It  seems  doubtful,  whether  it  is  regTilar  to  lay  ancient  writings  be- 
fore a  witness  at  the  time  of  the  trial,  in  the  first  instance,  for  the  pur- 
pose of  bis  inspection,  and,  after  a  comparison  made  in  court  by  the  wit- 
ness between  those  writings  and  the  writing  produced  for  the  purpose  of 
the  issue,  to  inquire  as  to  his  judgment  and  belief.(l) 

The  rule  in  these  cases  of  comparison  of  ancient  writings  differs,  at  least 
where  a  comparison  is  made  in  court,  from  the  rule  observed  as  to  modern 
wriiings.  This  difference  is  founded  principally  on  the  necessity  of  the 
case,  or  more  properly  on  the  consideration  that  the  inconvenience,  which 
must  generally  arise  from  the  exclusion  of  evidence,  would  preponderate 
over  any  occasional  inconvenience  to  be  apprehended  from  distracting  the 
attention  of  juries,  or  from  embarrassing  perhaps  in  some  degree  the  trial 
of  a  cause.  It  is  also  to  be  observed,  that  the  evidence  of  ancient  hand- 
writing, written  in  different  ages,  is  a  matter  of  science,  upon  which  juries 
require  the  assistance  of  scientific  witnesses;  and  the  opinion  of  a  witness 
is  founded  in  such  cases  upon  safer  grounds  than  the  mere  similarit3'  of 
particular  letters.     "  In  ancient  documents,"  said  Coleridge,  J.,  in  Doe  on 


jury  might  compare  for  themselves.  But  Spencer.  J.,  who  presided  at  the  trial,  overruled  the 
objection,  and  admitted  the  evidence.  See,  also,  S.  P.,  Cantey  v.  Piatt,  2  McCord,  260 ;  Jones  v 
Huggins,  I  Dev.  R.  223 ;  Duncan  v.  Beard,  2  Nott  &  MeCord,  400 ;  Turnipseed  v.  Hawkins,  1 
MoCord,  272,  278  ;  Thomas  v.  Horloeker,  1  Ball.  14;  Vickroy  v.  SkeUey,  14  Serg.  &  Rawle,  372i 
373  ;  also  ante,  note  430. 

In  Strother  v.  Lucas  (6  Peters'  Kep.  767),  the  doctrine  was  recognized  by  Thompson,  J.,  de- 
livering the  opinion  of  the  court,  thus :  "  There  may  be  cases,  where,  from  the  antiquity  of  the 
writing,  it  is  impossible  for  any  living  witness  to  swear  he  ever  saw  the  party  write,  comparison 
of  handwriting,  with  documents  known  to  be  in  his  handwriting,  has  been  admitted.  But  these 
are  extraordinary  instances,  arising  from  the  necessity  of  the  case,  and  which  do  not  apply  to  the 
one  before  the  court."  The  deed  (which  was  the  instrument  sought  to  be  proved  in  that  case) 
bore  date  in  1781 ;  but  it  appealed  there  were  living  witnesses  who-  had  seen  the  party  write, 
one  of  whom  was  examined  as  a  witness  in  the  cause. 

(1)  See  Doe  d.  Tilman  v.  Tarver,  Ry.  &  M.  143,  where  Lord  Tenterden,  C.  J.,  directed  a  per- 
son, who  produced  a  paper  bearing  the  signature  of  a  steward,  to  compare  it  with  other  signa- 
tures of  the  same  steward  in  books  belonging  to  the  manor;  observing,  that  he  remembered 
Lawrence,  J.,  directing  a  Mr.  Price,  who  was  accidentally  present  at  a  trial,  to  compare  a  certain 
ancient  writing  with  others  purporting  to  be  written  by  the  same  person.  In  Roe  d.  Brune  v. 
Rawlins  (7  East,  282),  similar  evidence  was  received  by  Le  Blanc,  J.,  the  writer  having  been 
dead  about  sixty  years.  In  Morewood  v.  "Wood  (14  East,  328),  it  does  not  precisely  appear, 
whether  the  comparison  was  made  by  a  witness  or  by  the  jury.  In  none  of  the  oases  was  any 
objection  made  to  the  mode  in  which  the  witness  instituted  his  comparison,  nor  is  the  mode  of 
comparison  noticed  in  the  reports  with  much  particularity.  It  was  observed  by  Lord  Denman, 
C.  J.,  in  Doe  d.  Mudd  v.  Suckermore,  that  it  is  not  quite  clear,  whether  the  mode  prescribed  by 
Holroyd,  J.,  in  Sparrow  v.  Farrant  (2  Stark.  Ev.  375,  n.  x)  (namely,  that  the  witness  should 
acquire  a  knowledge  of  the  handwriting  by  inspecting  the  old  specimens,  and  then  applj  himself 
to  the  writing  to  be  proved),  was  adopted  by  Lord  Tenterden,  C.  J.,  Lawrence,  J.,  and  Le  Blanci 
J.,  and  whether  the  comparison  should  be  made  with  the  idea  in  the  mind  of  the  witness,  not 
with  the  paper  itself  In  the  PitzwaJter  Peerage  Case  (10  01.  &  Pin.  197,  infra),  Lord  Brougham 
stated  that  he  had  been  consulted,  some  years  back,  by  the  lord  chief  justice  (Lord  Denman),  and 
their  joint  impression  was,  that  if  the  cases  of  Doe  v.  Tarver  and  Sparrow  v.  Farrant  were  cor- 
rectly reported,  they  had  gone  further  than  the  rule  was  ever  oaxried. 
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the  demise  of  Mudd  agt.  Suckermore,(l)  "it  often  becomes  a  pure  ques- 
tion of  skill,— the  character  of  the  handwriting  varying  with  the  age,  and 
the  discrimination  of  it  being  materially  assisted  by  antiquarian  researches. 
Tbis  may  have  naturally  assisted  in  opening  the  way  for  the  admission  of 
such  evidence,  even  in  cases  where  skill  of  that  particular  kind  is  not 
necessary."(2) 

Standard  of  handwriting  purposely  acquired. 

Some  questions  have  arisen,  whether,  consistently  with  the  above  rules, 
a  witness  may  speak  to  handwriting,  not  from  a  direct  comparison,  but 
from  a  standard  in  his  own  mind,  where  that  standard  has  been  obtained 
by  the  inspection  of  papers  which  have  been  shown  to  him  purposely  with 
a  view  to  a  particular  cause.  In  the  case  of  Stranger  agt.  Searle,(3)  a 
witness  had  seen  the  alleged  writer  of  a  disputed  signature  write  several 
times,  but,  on  his  adding,  that  this  was  when  the  defendant  had  written 
his  name  for  the  purpose  of  showing  the  witness  his  manner  of  writing. 
Lord  Kenyon,  C.  J.,  rejected  the  evidence,  on  the  ground,  that  the  defend- 
ant might  write  differently  from  his  common  mode  of  writing,  through 
design.  But  where  a  witness  formed  his  opinion  of  the  handwriting  of  a 
person,  from  having  observed  it  signed  to  an  affidavit  used  in  the  cause, 
upon  a  motion  to  postpone  the  trial,  it  was  held  sufficient.(4:)  Here  the 
writing  was  not  made  expressly  with  a  view  to  the  evidence,  though  prob- 
ably the  attorney  might  have  made  himself  acquainted  with  it  for  the 
purposes  of  the  trial. 

In  this  place  must  be  noticed  the  case  of  Doe  on  the  demise  of  Mudd  v. 
Suckermore,  in  which  the  opinions  of  the  Court  of  Queen's  Bench  were 
equally  divided  :(5)  a  very  interesting  case,  in  which  all  former  decisions 
on  the  proofs  of  handwriting  were  reviewed  and  commented  on  by  the 
judges.  The  facts  of  the  case  were  as  follows:  In  an  action  of  ejectment, 
the  lessor  of  the  plaintiff  claimed  as  heir  at  law  ;  the  defendant  claimed  as 


(1)  5  A.  &  B.  118.  Thia  species  of  evidence  is,  to  a  certain  extent,  open  to  tl\e  objection  that 
the  specimens  may  be  unfairly  selected.  See  by  Coleridge,  J.,  in  Doe  d.  Perry  v.  Newton,  5  A. 
&  E.  514;  by  BoUand,  J.,  in  R.  v.  Morgan,  1  Mo.  k  R.  134,  n. 

(2)  Upon  the  trial  of  a  writ  of  right,  in  Davies  v.  Lowndes  (A.  D.  1838),  the  alleged  will  of  a 
person  who  died  in  1669  was  put  in  evidence  on  behalf  of  the  demandant ;  and  several  witnesses 
who  were  called  on  the  part  of  the  tenant  to  prove  that  it  was  a  forgery,  pointed  out  various  in- 
stances in  which  the  abbreviations,  Ac,  were  not  those  of  the  period  of  which  the  will  purported 
to  be.     See  Am.  Rep.  C.  P.  454,  u.  j. 

(3)  1  Esp.  14.  See  thia  case  commented  on  by  Lord  Denman,  C.  J.,  in  Doe  d.  Mudd  v.  Suck- 
ermore, 5  A.  &  E.  742. 

(4)  Smith  v.  Sainsbury,  5  C.  &  P.  196. 
(E)  5  A.  &E.  103;  S.  C,  2  N.  &  P.  16. 

(The  review  of  the  case  cited  in  the  text,  full  and  elaborate  aa  it  is,  has  lost  much  of  its  inter- 
eat  as  an  indication  of  the  English  law,  since  the  passage  of  tlie  statute  cited  above,  permitting  a 
compurison  of  the  writing  in  dispute  with  other  genuine  signatures  or  writings  (17  &  18  Vict.,  o. 
126,  §  27) ;  though  it  is  still  useful  as  an  exposition  of  the  common  law  on  the  subject.  The 
leople  T.  Spooner,  1  Denio  R.  843.) 
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devisee  under  the  will  of  the  person  last  seized.  The  will  under  which  the 
defendant  claimed,  was  admitted  to  bear  the  signature  of  the  deceased,  but 
it  was  alleged  that  the  signatures  of  the  attesting  witnesses  were  forgeries. 
These  witnesses  were  all  called,  and  they  stated  the  attestation  to  be  in 
their  handwriting.  One  of  these  witnesses  admitted,  on  cross-examina- 
tion, that  the  signatures  to  tv;o  depositions,  produced  by  the  officer  of  the 
Ecclesiastical  Court  with  the  will  attached  to  it,  and  made  in  a  suit  in  the 
Ecclesiastical  Court,  were  in  his  handwriting ;  he  also  admitted  that 
eighteen  detached  signatures  of  his  name,  which  were  also  produced  in 
court,  pasted  on  card-board,  were  in  his  handwriting.  On  the  part  of  the 
plaintiff,  an  inspector  of  powers  of  attorney  at  the  bank  was  called,  who 
stated  it  to  be  his  duty  to  compare  the  signatures  in  powers  of  attorney 
with  former  signatures  made  by  the  parties.  He  stated,  that  he  had  never 
seen  the  witness  write,  the  specimens  of  whose  signatures  were  now  pro- 
duced. 1.  It  was  proposed  to  put  the  depositions  into  his  hands,  that  he 
might  say,  in  looking  at  the  signature  in  the  will  and  at  the  signatures  in 
the  depositions,  whether  they  were  in  the  same  handwriting.  This  evi- 
dence v\as  rejected.  2.  The  witness  was  then  asked  whether  he  was  ac- 
quainted ^\•ith  the  handwriting  of  the  attesting  witness ;  to  which  he 
answered,  that  he  had  seen,  before  the  trial,  the  signatures  in  the  deposi- 
tions, and  the  specimens  which  had  been  produced  in  court  (and  which 
had  been  admitted  by  the  attesting  witness  to  be  in  his  handwriting),  and 
he  thought,  from  his  former  examinations  of  those  specimens  and  deposi- 
tions, that  he  had  acquired  a  knowledge  of  the  witness's  handwriting.(l) 
He  was  then  asked  whether  he  believed  the  signature  of  the  attesting  wit- 
ness in  the  will  to  be  written  by  him  ?  This  question  was  overruled. 
3.  He  was  finally  asked,  Avhether,  on  looking  at  the  signature  in  the  will, 
he  believed  it  to  be  a  genuine  or  an  imitative  character  of  handwriting ; 
he  replied,  that  according  to  his  belief  it  was  an  imitation.  This  evidence 
was  received. 

The  state  of  the  facts,  with  reference  to  the  second  question,  on  which 
the  evidence  was  rejected,  is  as  follows :  an  attesting  witness  to  a  will, 
called  on  the  part  of  the  defendant  to  prove  the  execution  of  the  will, 
stated  one  of  the  signatures  to  be  his  handwriting  ;  he  also  stated,  in  his 
cross-examination,  other  signatures  (produced  by  the  plaintiff's  counsel)  to 
be  his  haiidwriting ;  on  the  part  of  the  defendant,  a  witness  was  called, 
who  had  before  the  trial  inspected  those  other  signatures,  as  to  which  the 


(1)  Acoording  to  the  statement  of  the  case  by  Coleridge,  J.,  the  examination  of  the  signatures 
had  been  made  by  the  witness  on  the  first  day  of  the  trial.  See  5  A.  &  E.  704 ;  2  N.  &  P.  25. 
In  the  statement  of  the  case  in  the  latter  report  (p.  18),  the  witness  is  said  to  have  seen  them 
before  the  trial.  This  apparent  variance  may  possibly  be  explained  thus :  the  witness  may  have 
seen  the  signatures  before  the  trial  for  the  purpose  of  acquiring  a  knowledge  of  the  character  of 
the  handwriting,  and  of  forming  his  opinion ;  and  have  seen  them  again  on  the  first  day  of  the 
trial,  for  the  purpose  of  making  a  final  examination,  previously  to  his  being  called  as  a  witness. 
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attesting  witness  had  been  cross-examined,  and  bad  been  able,  as  he  stated, 
by  means  of  his  inspection,  to  acquire  a  knowledge  of  the  character  of  the 
handwriting ;  the  counsel  for  the  plaintiff  then  proposed  to  ask  the  wit- 
ness whether  he  believed  tlie  signature  of  the  attesting  witness  in  the  will, 
to  be  the  handwriting  of  the  witness  who  had  proved  the  execution  of  the 
will.     This  was  not  allowed  by  the  judge. 

The  evidence  first  proposed  in  this  case,  namely,  the  witness's  answer 
to  the  question  whether  he  believed  the  signature  on  the  will,  and  the  sig- 
nature on  the  depositions,  and  the  other  detached  signatures,  to  be  the 
same  handwriting,  and  written  by  the  same  person,  which  question  lie  was 
to  solve  by  having  those  signatures  laid  before  him,  for  his  inspec:ion,  and 
for  his  comparing  them  together,  was  clearly  nothing  more  than  proof  by 
direct  comparison,  made  by  means  of  juxtaposition  of  the  documents,  and, 
therefijre,  properly  rejected  in  conformity  with  cases  before  decided.  The 
evidence,  last  offered,  namely,  the  opinion  of  the  witness  (who  was  expe- 
rienced in  the  examination  of  handwriting,  and  employed  more  especian3r 
for  ascertaining  the  genuineness  or  falseness  of  written  instruments),  upon 
the  question  whether  the  signature  on  the  will  was  written  in  a  disguised, 
feigned,  or  imitative  style  of  writing,  or  was  of  a  genuine  and  natural  cha- 
racter, was  received  in  conformity  with  some  former  decisions.  The  qu  >'^- 
tion  which  underwent  so  much  discussion,  and  upon  which  finally  the 
judges  differed  in  opinion,  was  this :  whether  a  witness  who  had,  before 
his  appearance  on  the  trial,  seen  the  signatures  on  the  depositions,  and  the 
detached  signatures,  and  who  had  thus,  as  he  said,  acquired  a  knowleilge 
of  the  character  of  the  handwriting,  might  be  asked,  whether  he  believed 
the  signature  on  the  will  to  be  the  handwriting  of  the  person  who  wrote 
the  other  signatures  which  he  had  seen.(l)  The  following  summary  of 
the  arguments  on  each  side  of  the  question  may,  perhaps,  assist  the  reader 
to  form  an  opinion  for  himself  upon  this  subject. 

Against  the  reception  of  the  evidence  it  was  argued :  that  this  is  a  new 
mode  of  proof,  not  sanctioned  by  any  decisions,  and  that;  the  extension  of 
the  existing  rule  would  be  attended  with  inconvenience,  possibly  with 
danger  to  the  administration  of  justice.  The  knowledge  of  a  witness, 
called  to  prove  or  disprove  handwriting,  must  be  acquired  by  one  or  other 
of  the  foUowitig  modes — either  by  seeing  the  party  write,  or  bv  seeing 
letters  or  other  written  documents  which  purport  to  be  the  handwriting 
of  the  party,  and  on  which  he  has  acted,  or  respecting  which  he  has  had 
some  communication  with  the  party,  such  as  would,  in  the  ordinary  trans- 
actions of  life,  induce  a  reasonable  presumption,  that  the  letters  or  docu- 
ments were  the  handwriting  of  the  party.  The  knowledge,  so  acquired, 
is  usually  acquired  incidentally  and  unintentionally,  under  no  circum- 


(1)  The  evidence  was  rejeoted  at  tho  trial  by  Vaughan,  J.  Lord  Denman,  C.  J.,  and  Williams, 
J.,  were  of  opinion  that  the  evidence  ought  to  have  been  received ;  Patteson,  J.,  and  Coleridge, 
J.,  that  it  had  been  properly  rejected. 
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stances  of  bias  or  suspicion,  and  without  reference  to  any  particular  object, 
person  or  document.  But  tbis  is  very  different  from  the  means  of  knowl- 
edge here  supplied  to  the  witness,  who  has  formed  his  opinion,  as  to  the 
character  of  handwriting,  from  the  inspection  of  documents  put  into  his 
hand  by  the  attorney  of  one  of  the  litigating  parties,  with  reference  to  a 
trial  immediately  about  to  commence :  the  knowledge  of  the  witness  was 
acquired  only  by  the  inspection  of  certain  signatures,  which  were  selected 
by  the  party  contesting  the  genuineness  of  the  signature  on  the  will,  and> 
shown  to  the  witness  for  one  particular  object  and  purpose :  in  all  such 
cases,  where  such  means  are  resorted  to,  there  must  be  great  danger  of  a 
selection  unfairly  made,  such  as  would  not  exhibit  a  fair  specimen  of  the 
general  character  of  handwriting.  The  mode  of  proof,  now  proposed,  is, 
in  effect,  a  comparison  of  handwriting;  and  direct  comparison  by  a  wit- 
ness (except  in  the  single  case  of  ancient  writings),  has  been  uniformly 
rejected.  The  rule  of  law,  which  excludes  direct  comparison  by  a  witness, 
while  it  admits  the  opinion  of  another  witness  who  has  formed  a  standard 
or  impression  in  his  mind  (by  one  of  the  recognized  modes  before  men- 
tioned) as  to  the  general  character  of  the  handwriting,  and  who  compares 
with  that  standard  the  writing  in  dispute,  must  be  founded  on  this  princi- 
ple, that  proof  by  such  direct  comparison  would  in  most  cases  be  unsatis- 
factory and  fallacious.  The  comparison  even  of  a  fair  specimen  with  a 
disputed  writing  is  generally  unsatisfactory,  and  may  be  expectetl  to  lead 
to  fanciful  and  unsound  conclusions.  The  knowledge  of  the  general  cha- 
racter of  handwriting,  which  a  witness  has  acquired  incidentally  and  un- 
intentionally, or  natui'ally,  and  without  bias  or  suspicion,  is  far  more  satis- 
factory than  the  most  elaborate  comparison  of  even  an  experienced  person, 
called  by  the  one  side  or  the  other  with  a  view  to  a  particular  object. 
By  the  reception  of  the  proposed  evidence,  serious  inconveniences  and 
great  embarrassment  to  juries  would  be  occasioned  by  the  number  of  col- 
lateral issues  to  which  the  evidence  might  give  rise.  Perhaps  the  genu- 
ineness of  the  specimens  or  documents,  from  which  the  witness  has  acquired 
his  knowledge  of  the  handwriting,  may  be  disputed :  in  that  case,  an  issue 
would  arise,  on  each  of  the  documents,  whether  the  writer  of  the  disputed 
signature  wrote  those  documents.  Or,  if  the  genuineness  of  the  signatures 
or  documents  were  undisputed,  a  question  might  arise,  whether  they  were 
fairly  or  partially  selected,  and  whether  they  exhibit  a  true  standard  as  to 
the  general  character  of  the  handwriting :  in  that  case  a  complication  of 
issues  still  more  perplexing,  must  be  the  consequence.  If  evidence  of  the 
kind  proposed  is  to  be  admitted  for  disproving,  it  must  be  equally  admis- 
sible for  proving  handwriting;  if  admissible  for  proving  or  disproving  the 
handwriting  of  a  witness,  it  must  be  equally  admissible  for  proving  or  dis- 
proving the  haadwriting  of  a  party  to  the  suit,  or  to  prove  or  disprove  the 
handwriting  of  a  prisoner  tried  for  forgery.  Thus,  "a  conviction  of  forgery 
might  pass  on  the  opinion  which  a  single  witness  might  form,  founded  solely 
on  the  examination  of  signatures,  or  of  a  single  signature,  presented  to  him 
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the  night  before  by  a  prosecutor,  who  need  not  be  called  as  a  witness  on 
the  trial,  to  explain  when  and  where  such  specimen  had  been  procured,  or 
from  how  many  selected ;  the  prisoner,  on  the  other  hand,  being  wholly 
unprepared  to  enter  into  any  explanation.  It  is  no  answer  to  this  to  say, 
that  a  similar  result  might  follow  upon  the  evidence  of  a  witness  who  had 
seen  the  prisoner  write  his  name  but  once.  That  is  an  extreme  case,  upon 
a  principle  not  objectionable  in  itself;  for  no  one  can  deny,  that  seeing  a 
party  write  is  at  least  one  correct  mode  of  acquiring  a  knowledge  of  his 
handwriting.  Here  the  danger  is  in  the  principle  itself,  namely,  that 
selected  specimens  may  be  made  the  standard  from  which  the  witness  is 
•  tojudge."(l) 

For  the  reception  of  the  proposed  evidence,  it  was  argued :  There  is  no  rule 
of  law  which  declares  that  the  knowledge  of  handwriting  requisite  for  ena- 
bling a  witness  to  form  his  opinion  as  to  the  general  character  shall  be  acquired 
only  by  one  or  other  of  the  modes  specified — namely,  from  seeing  a  person 
write,  or  by  means  of  correspondence — and  by  no  other  mode.  It  is  true  those 
are  the  ordinary  and  recognized  modes,  but  they  are  not  the  only  modes, 
nor  exclusive  of  all  others,  if  other  media  of  proof  can  be  suggested  which 
appear  reasonable  and  satisfactory,  and  which  are  not  contrary  to  decided 
cases.     No  case  has  yet  been  decided  which  excludes  the  proposed  evi- 
dence.    The  consequences  of  excluding  knowledge  so  obtained  may  be  in 
the  highest  degree  inj  urious  to  the  interests  of  truth.     Instances  may  be 
supposed  in  prosecutions  for  forgery,  when  information  may  not  be  attain- 
able by  the  ordinary  modes,  and  in  which  evidence  of  the  kind  here  pro- 
posed might  be  completely  satisfactory,  and  at  once  lead  to  an  acquittal. 
A  case  has,  indeed,  been  put  in  which  it  is  supposed  such  evidence  would 
operate  unjustly  and  to  the  prisoner's  prejudice.     Such  a  thing  is  possi- 
ble, but  not  probable  ;  and  it  is  to  be  remembered,  evidence  tending  to 
conviction  is  always  more  scrupulously  weighed  by  the  judge,  and  more 
likely  to  be  distrusted  by  the  jury  than  evidence  tending  to  acquittal. 
Besides,  there  are  ample  securities  against  danger  of  injustice  in  such 
cases  and  against  all  undue  operation  of  this,  as  of  any  other  kind  of  evi- 
dence ;  the  counsel  sifts  it,  the  judge  weighs  it,  and  the  jurv  give  the 
full  benefit  of  doubt ;  in  all  such  cases  the  result  need  not  be   feared. 
Much  stress  has  been  laid  on  the  inconvenience  of  collateral  issues,  which, 
it  is  supposed,  might  result  from  the  admission  of  the  proposed  evidence, 
but  which  would  probably  occur  in  very  few  cases.     Under  the  existing 
rules  for  the  proving  or  disproving  of  handwriting,  collateral  issues  may 
arise  on  the  evidence  of  witnesses  in  various  instances  that  mioht  be  sug- 
gested ;  but  this  has  never  been  allowed  to  be  a  good  reason  for  excluding 
their  testimony.     Such  an  objection  does  not  relate  to  the  qualitij  or  suffi- 
ciency of  the  evidence,  and  ought  not  to  be  allowed  to  exclude  in  any  case. 
If  the  evidence  is  right  in  its  quality,  and  adequate  for  the  purpose  for 


(1)  By  Oolerige,  J.,  7  A.  &  E.  713. 
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whicli  it  is  intended,  it  sliould  be  received ;  if  it  is  not  sucli,  it  should  be 
rejected,  but  not  rejected  from  any  apprehension  of  collateral  issues.  To 
admit  such  a  principle,  in  the  present  case,  would  be  to  introduce  into  the 
law  of  evidence  a  new  rule  of  exclusion.  It  has  been  objected,  that  the  proof 
offered  was  in  effect  only  comparison  of  handwriting.  That  it  was  not 
comparison^  in  point  oi  fact,  according  to  the  true  meaning  of  that  term,  is 
quite  clear:  whether  it  was  equivalent  only,  is  another  question,  on  which 
nothing  need  be  said,  the  point  under  discussion  being  as  to  the  reception 
or  rejection  of  the  evidence,  not  as  to  its  weight.  The  witness  acquired 
his  knowledge  of  the  character  of  the  handwriting,  in  this  case,  from  see- 
ing specimens  before  the  trial ;  and  the  question  proposed  to  him  was  with 
reference  to  that  knowledge,  and  that  only.  If  such  evidence  is  to  be  re- 
jected as  unsatisfactory  or  insufficient,  what  is  to  be  said  when  the  means 
of  knowledge  are  derived  from  a  bygone  correspondence  of  considerable 
standing  ?  Suppose  a  person  to  have  seen  another  sign  or  write  one  or 
more  papers,  or  to  have  received  one  or  more  letters  from  him,  but  that, 
from  length  of  time,  his  general  recollection  has  become  so  faint  and  indis- 
tinct as  to  render  him  unable  to  form  an  opinion,  he  would  still  be  allowed, 
at  any  time  before  the  trial,  even  shortly  before  his  examination,  to  peruse 
and  study  such  papers  and  letters,  for  the  purpose  of  reviving  his  mem- 
ory,(l)  and  may  afterwards  give  evidence  for  proving  or  disproving  the 
disputed  writing.  Those  papers  and  letters  may  come  from  the  possession 
of  the  attorney  in  the  cause,  and  he  may  have  selected  them  as  the  best 
materials  for  serving  his  purpose ;  still  the  witness  may  revive  his  mem- 
ory from  these  sources,  and  will  not  be  excluded  from  giving  evidence. 
This  leads  to  the  only  remaining  objection,  which  is,  that  the  documents 
from  which  the  witness  acquired  his  knowledge  were  selected  by  one  of 
the  parties  for  a  particular  object ;  and  that  they  may  have  been  unfairly 
selected,  and  in  that  case  would  exhibit  an  unfair  standard,  by  which  the 
witness  might  be  misled.  But  this  argument  will  not  justify  the  absolute 
exclusion  of  the  proposed  evidence.  In  almost  all  cases  where  the  genu- 
ineness of  handwriting  is  disputed,  there  is  a  selection  of  witnesses  and 
selection  of  evidence,  and  for  a  particular  object — but  this  has  never  been 
considered  a  good  reason  for  the  exclusion  of  evidence.  Whether  the 
documents  were  selected  unfairly,  partially,  and  with  intent  to  mislead  or 
deceive — or,  on  the  other  hand,  whether  they  were  fairly  selected,  and 
brought  forward  bona  fide,  for  the  purpose  of  affording  correct  informa- 
tion— are  questions  fit  to  be  considered  in  estimating  the  value  and  weight 
of  the  evidence  when  admitted ;  but  it  ought  not  to  be  presumed  that  there 
was  such  contrivance  in  the  selection  as  would  justify  exclusion. 

A  few  additional  remarks  are  submitted  for  the  consideration  of  the 


(1)  According  to  the  case  of  Burr  v.  Harper  (Holt's  N.  P.  C.  420,  svpra,  p.  615,  a.  1),  the  wit- 
ness would  even  be  allowed  to  revive  his  memory  by  such  a  perusal  at  the  time  of  giving  his 
evidence. 
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reader.  The  objections,  founded  dn  tte  supposed  inconveniences  likely  to 
arise  from  collateral  issues  or  from  the  selection  of  papers,  appear  to  have 
been  fully  answered,  and  may  properly,  as  it  is  conceived,  be  Md  ont  of 
the  case.  The  single  question  which  will  then  i-emain  JS,  -Whether  the 
proposed  Evidence  can  bfe  admitted  consistently  with  the  principle  of  thfe 
established  rules.  Now,  the  principle  is,  that  all  evidence  of  handwriting 
is  founded  dn  the  belief  which  a  witness  entertains,  upon  comparing  the 
writing  in  question  with  an  exemplar  in  his  mind,  derived  from  some  'ptQ- 
vious  knowledge  of  the  habdwriting  of  the  person  whose  writing  is  clis- 
puted.(l)  According  to  this  principle,  a  witness  called  to  give  evidence 
of  handwriting  is  supposed  to  have  seen  some  writing  which  has  been 
written  by  that  individual  whose  Writing  is  in  question ;  there  must  be, 
therefore,  sorii'e  proof  frotai  which  the  jury  or  the  judge  (when  he  has  td 
decide  without  a  jury)  may  reasonably  presume  that  the  writings,  dh 
which  the  witness  has  formed  the  exemplar  in  his  mind,  were  written  by 
that  individual ;  ^nd  any  mode  of  proof  by  which  the  jury  may  reasoh- 
ably  be  satisfied  on  that  head  appears  to  be  admissible  within  the  plaiii 
meaning  of  the  principle  above  mentioned.  The  thing  wanted  to  enable 
the  witness  to  give  evidfence  of  handwriting  is  an  eiemplar  formed  by  hila 
upon  the  sight  of  some  genuine  writing ;  but  the  proof  of  the  genuine- 
ness of  the  writing  from  which  the  exemplar  is  formed  need  not  be  con- 
fined exclusively  to  that  witness  alone  ;  any  other  person  who  can  prove 
the  writing  to  be  genuine  is  competent,  and  equally  admissible.  One  wit- 
ness may  prove  certain  papers  to  have  been  written  by  the  person  whose 
writing  is  in  dispute ;  and  another  witness,  who,  from  having  seen  those 
papers,  has  formed  an  exemplar  in  his  mind,  may  declare  his  opinion 
whether  the  s,kme  person  who  wrote  those  papers  wrote  also  the  writing  in 
question.  Here  two  witnesses  are  employed  instead  of  one  ;  but  there 
can  be  no  objection  to  this,  the  facts  proved  by  them  severally  being  inde- 
pendent df  each  other,  and  unconnected  in  their  nature.  The  proofs  alto, 
gether  are  complete,  and  perfectly  legitimate  within  the  principle.  It  will 
be  useful  to  bear  in  mind  these  remarks,  as  the  difference  of  opinion 
among  the  judges  arose  from  the  different  construction  put  by  them  on 
the  principle  of  the  rule.  Patteson,  J.,  after  la3'ing  down  the  principle  in 
the  words  before  cited,  proceed^  thus :  "  That  knowledge"  (namely,  the 
witness's  previous  knowledge  of  the  person's  handwriting)  "may  have 
been  acquired  either  by  seeing  the  par^jy  write,  or  the  knowledge  may 
have  been  acquired  by  the  witness  liaving  seen  letters  or  other  documenfe 
professing  to  be  the  handwriting  of  the  party,  and  having  afterwards  com- 
municated personally  with  t!he  party  upon  the  contents,  &c.,  or  by  anv 


(1)  "  All  evidence  of  handwriting,"  said  Patteson,  J.,  "  except  wliere  the  witness  sees  the 
document  written,  is  in  its  nature  comparison.  It  is  the  belief  which  a  witness  entertains  upon 
comparing  the  writing  in  question  with  an  exemplar  in  his  mind,  derived  from  some  previous 
knowledge."    6  A.  &  E.  130. 
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other  mode  of  communication  between  the  party  and  the  loitness,  whicli,  in 
the  ordinary  course  of  the  transactions  of  life^  induces  a  reasonable  pre- 
sumption that  the  letters  or  documents  were  the  handwriting  of  the 
party."(l)  Here  a  limitation  is  imposed  on  the  mode  of  proving  the  gen- 
tiineness  of  the  documents,  and  the  proof  is  confined  to  the  witness  who 
is  called  to  give  evidence  as  to  the  writing  in  dispute.  This  restrictive 
limitation  is  objected  to ;  the  judges  who  considered  the  proposed  evidence 
admissible,  would  lay  down  the  rule  in  more  general  terms,  and  to  this 
effect,  that  the  previous  knowledge  requisite  to  enable  the  witness  to  form 
an  exemplar  in  his  mind  may  be  derived  from  any  writing  which  can  be 
shown,  either  hy  Mm  or  by  ar^  other  witness,  to  have  been  the  handwriting 
of  the  person  whose  Writing  is  in  question.  The  modes  of  proof  pointed 
out  by  the  learned  judge  are  the  ordinary  modes,  but  they  are  not  the 
only  modes  by  which  the  feet  may  satisfactorily  be  proved ;  there  is  no 
inj  unction  in  the  law  of  evidence  aga;inst  the  use  of  any  other  mode  what- 
ever, which  may  be  adequate  for  the  purpose  ;  and  this  is  the  first'  case  in 
which  such  a  restrictive  rule  has  been  laid  down.(2)  The  ordinary  modes 
may  be  sufficient  in  ordinary  cases.  But  it  may  happen,  as  Lord  Denman 
observed,  that  the  means  of  obtaining  luch  previous  requisite  knowledge 
from  any  one  who  has  either  seen  the  person  write  or  held  correspondence 
with  him,  may  be  unattainable  ;(3)  if  all  other  modes  of  proof  are  there- 
fore to  be  excluded,  injustice  may  be  th«  consequence.  Suppose  an  action 
were  brought  against  an  executor  on  a  written  instrument,  alleged  to  have 
been  made  by  the  testator,  which  the  defendant  contests  as  a  forgery,  and 
that  no  witness  who  ever  saw  the  testator  write  or  ever  had  correspond- 
ence or  communication  with  him,  can  be  brought  forward  on  the  part  of 
the  defendant  to  speak  to  the  handwriting  ih  question ;  but  Suppose  wri- 
tings can  be  produced  which  were  found  among  the  testator's  papers,  a,nd 
which  are  admitted  fey  the  plaintiff  himself  to  have  been  written  by  the 
testator-^can  there  be  any  objection,  in  principle,  against  receiving  evi- 
dence of  the  belief  of  a  person  who  has  inspected  those  writings,  and  who 


(1)  5  A.  &  E.  731. 

(2)  Lord  Denman,  C,-  J.,  after  observing  that  a  witnesa,  who  has  acquired  Imowledge  oi  hand- 
writing from  ancient  documents,  may  give  an  opinion,  whether  any  par ficular  writing  was  made 
fey  the  same  perattn,  and  that  the  pVoceas,  thsrsfore,  resorted  to  in  the  case  then  before  the  court, 
had  been  recognized  as  a  process  -v^Mch  might  enable  one  man  to  form  a  competent  opinion  as  to 
the  handwriting  of  another,  proceeds  thus:  "  Pausing  here  for  a  moment,  I  must  fairly  say  I 
think  the  syllogism  complete.  Opinion  is  evidence  of  handwriting  where  it  is  founded  on  knowl- 
edge obtained  from  inspection  of  documents  proved  to  be  written  by  the  same  party.  The  opin- 
ion tendered  here  was  founded  on  such  kiiovfledge..  If  any  rule,  excludiiig  such  evidence,  haii 
bffen  promulged  by  competent  authority,  !■  should  at-ouee  have  yielded  my  own  views.  I  fiad 
no  such  rule  laid  down^;  nor  can  I  deduDe  one  from  tthe  mere  circumstance,  that  opinion  of  band- 
writing  has  hitherto  been  formed  on  other  means  of  forming  one.  The  consequences  of  exclud- 
ing knowledge  so  obtained  may  be  in  the  highest  degree  injurious  to  the  interests  of  truth."  5 
A.  A;  B.  741. 

(3)  See  5  A.  &  E.,  ui  svjira. 
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declares  that  he  has  made  himself  acquainted  with  the  character  of  the 
handwriting  ?  When  the  writings,  seen  by  the  witness,  are  admitted  by 
the  opposite  party  to  have  been  written  by  the  person  whom  he  charges 
with  having  written  the  instrument  in  question,  the  jury  would  be  satis- 
fied that  the  writings  are  genuine ;  and  if  upon  these  genuine  writings  the 
exemplar  has  been  formed  in  the  mind  of  the  witness,  nothing  seems  to 
be  wanting — the  proof  appears  complete.  This  is  precisely  the  kind  of 
evidence  which  was  tendered  in  the  principal  case.  Surely,  the  evidence 
is  not  defective  from  the  circumstance  that  the  witness  has  acquired  his 
knowledge  of  the  testator's  handwriting,  without  having  had  previous 
personal  communication  with  him.  One  material  part  of  the  requisite 
proofs  is  supplied  by  the  witness  (namely,  his  opinion  on  comparing  the 
disputed  writing  with  the  exemplar  which  he  has  formed  from  the  sight 
of  certain  papers) ;  the  other  part  of  the  proofe  (namely,  the  proof  of  the 
genuineness  of  those  papers)  is  supplied,  not  by  the  same  witness,  but  from 
a  quarter  unimpeachable  and  conclusive ;  both  together  make  the  proof 
complete.  As  to  the  effect  of  such  evidence,  compared  with  that  most  com- 
monly given,  nothing  need  be  said,  the  only  point  to  be  considered  being  its 
admissibility.  Some  will  think  this  mode  of  proof  superior  to  the  other,  as 
being  the  result  of  attention,  observation  and  experience.  Others  prefer  the 
evidence  of  a  witness  who  has  acquired  his  knowledge  of  writing  acci- 
dentally and  unintentionally.  Where  there  is  such  difference  of  opinion, 
the  most  prudent  course  might  be,  not  to  exclude  either  kind  of  evidence, 
but  to  admit  both,  and  give  to  each  its  due  weight.  It  may  be  laid  down 
as  a  first  principle,  that  exclusion  is  generally  an  evil,  and  admission  gen- 
erally safe,  right  and  wise.  It  is  certain  the  administration  of  justice  in 
our  courts  has  suffered,  not  from  the  too  free  admission  of  evidence,  but 
from  too  rigid  exclusion. 

It  will  be  proper  to  notice  in  this  place  the  later  case  of  the  Fitzwalter 
Peerage,  before  the  committee  of  privileges  in  the  House  of  Lords,(l)  in 
which,  even  with  respect  to  ancient  writings,  a  somewhat  different  princi- 
ple seems  to  have  been  recognized.  In  that  case  a  family  pedigree,  pro- 
duced from  the  pioper  custody,  and  purporting  to  have  been  made  by  an 
ancestor  of  the  claimant  before  1751,  was  offered  in  evidence.  In  order  to 
prove  the  handwriting  of  the  ancestor,  a  witness  was  called  who  had  been 
for  many  years  inspector  of  franks  and  of  ofiicial  correspondence,  and  he 
stated,  that  from  a  few  inspections  of  two  other  documents,  which  had 
been  proved  to  be  of  the  same  ancestor's  writing,  and  were  already  in  evi- 
dence, he  had  formed  in  his  mind  such  a  standard  of  the  character  of  his 
handwriting  as  to  be  able,  without  immediate  comparison  with  those  docu- 
cuments,  to  say  whether  any  other  document  that  might  be  produced  to 
him  was  or  was  not  in  the  same  handwriting.     The  attorney -general  on 


(1)  10  01.  &  Fin.  193,  A.  D.  1843. 
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behalf  of  tlie  crown,  objected  to  the  reception  of  this  evidence,  as  not  being 
the  knowledge  of  handwriting'  acquired  by  a  person  in  the  ordinary  course 
of  business,  giving  him  a  practical  acquaintance  with  the  writing  of  a  par- 
ticular person,  as  in  the  case  of  a  party's  solicitor  or  steward.  Several 
authorities  were  cited  by  the  counsel  for  the  claimant  in  support  of  the 
admissibility  of  the  evidence  ;(1)  but  Lord  Lyndhurst,  C,  and  Lord 
Brougham(2)  held,  that  the  pedigree  could  not  be  received  on  the  sort  of 
proof  of  the  handwriting  then  off'ered.(3)  Lord  Brougham  added — "  No 
doubt  such  evidence  had  been  often  received,  because  it  was  not  objected 
to.  A  witness  was  properly  allowed  to  speak  to  a  person's  handwriting 
from  inspection  of  a  number  of  documents  with  which  he  has  grown  fami- 
liar from  frequent  use  of  them ;  and  it  was  on  that  ground  that  a  person's 
solicitor  and  steward  were  admitted  to  prove  his  handwriting." 

Subsequently  the  pedigree  was  admitted  upon  the  evidence  of  the 
claimant's  family  solicitor,  who  said  that  he  had  acquired  a  knowledge  of 
the  character  of  the  ancestor's  handwriting  from  having  had  occasion,  from 
time  to  time,  in  the  course  of  his  business  for  the  claimant,  to  examine 
several  deeds  and  other  documents  purporting  to  be  written  or  signed  by 
the  ancestor,  and  which  came  to  the  claimant  together  with  family  prop- 
erty belonging  to  that  ancestor,  and  that  he  believed  the  pedigree  was  in 
his  writing. 

At  the  close  of  this  subject,  it  may  not  be  unsuitable  to  refer  the  reader 
to  some  of  our  earlier  state  trials,  for  the  purpose  of  seeing  how  the  judges 
of  those  days  used  to  regulate  their  practice  as  to  the  proof  of  handwriting. 
On  the  trial  of  Algernon  Sydney,(4)  three  witnesses  were  called  to  prove 
a  paper  to  be  his  handwriting ;  the  first  said,  he  had  seen  the  prisoner 
write  the  indorsement  upon  several  bills  of  exchange,  and  that  he  believed 
the  paper  to  have  been  written  by  him. ;  this  evidence  was  objected  to  as 
a  comparison  of  handwriting,  but  admitted : — the  second  witness  said,  he 
had  not  seen  the  prisoner  write  more  than  once,  but  that  he  had  seen  his 
indorsement  upon  bills,  and  that  the  paper  was  very  like  it : — the  third 
witness  said,  he  had  seen  several  notes,  which  had  come  to  him  with  the 
indorsement  of  the  prisoner's  name,  and  that  he  had  paid  them,  and  he 
had  never  been  called  to  account  for  mispayment :  the  whole  of  this  evi- 
dence was  received.  The  prisoner,  in  his  defence,  still  insisted  that 
nothing  but  the  comparison  of  handwriting  had  been  offered  as  proof 
against  him ;  and  the  act  of  Parliament,(5)  which  reversed  his  attainder, 
states  the  admission  of  this  evidence  as  one  of  the  grounds  of  the  illegality 


(1)  The  authoritiea  referred  to  were  moat  of  those  mentioned  svpra,  p.  618,  n.  1  &  2,    Doe  d, 
Mudd  V.  Suokermore  was  not  cited. 

(2)  They  appear  to  have  been  the  only  law  lords  present. 

(3)  See  also  the  Tracy  Peerage,  10  01.  &  Fin.  154. 

(4)  8  How.  St.  Tr.  467 ;  9  Id.  892. 

(5;  1  "W.  &  M.  c.  vu.  (Private).    See  9  How.  St.  Tr.  996 ;  5  A.  &  B,  121,  n.  d, . 
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of  his  conviction.  The  act  recites,  among  other  particnlars,  that  "  there 
had  not  been  sufficient  legal  evidence  of  any  treasons  committed  by  him, 
there  being  produced  a  paper  found  in  his  closet,  supposed  to  be  his  hand- 
writing, which  was  not  proved  by  any  one  witness  to  have  been  written 
by  him  ;  hut  the  jury  was  directed  1ft  believe  it,  by  comparing  it  with  oth^v 
writings  of  his."  {1)  Powever,  if  the  printed  report  of  the  trial  is  correct, 
something  more  than  the  mere  comparison  of  handwriting  was  laid  befoxe 
the  jury  ;  for,  according  to  that  report,  the  first  witness  had  seen  the  pris- 
oner write  his  name  several  times.  And  though  it  may  be  objected  to  the 
testimony  of  the  two  last  witnesses,  tabat  the  indorsements,  mentioned  by 
them,  were  not  sufficiently  proved  to  have  been  written  by  the  prisoner, 
that  objection  will  not  apply  to  the  other  witness,  whose  evidewe  was  cer^ 
tainly  admissible,  The  same  kind  of  evidence  was  admitted  in  Lord 
Preston's  case  within  a  year  after  the  reversal  of  Sydney's  attaiinder,  and 
has  been  since  received  in  many  oases  of  great  authority.(2) 

The  first  reported  case,  in  which  the  admissibility  of  proof  of  handwrit- 
ing, founded  on  a  written  correspondence,  appears  to  have  been  decided, 
is  that  of  Lord  Ferrers  agt.  Shirley,(3)  Upon  a  feigned  issue  out  of  chan- 
cery, directed  to  be  tried  at  bar,  whether  a  deed,  pretended  to  have  been 
executed  by  the  Earl  Ferrers  in  the  year  168S,  was  his  deed  or  not,  sev- 
eral witnesses  were  called  to  swear  to  the  handwriting  of  the  subscribing 
witnesses  then  dead,  and  amongst  others  one  J.  J.,  who  would  have  sworn 
to  the  name  of  J.  Cottington,  whose  name  was  on  the  deed  as  a  witness, 
because  he  had  seen  several  letters  written  by  Cottington  ;  whereupon  !).£! 
was  asked,  whether  he  had  ever  seen  Cottington  write  ?  to  which  he  an- 
swered, that  be  never  had,  nor  ever  saw  the  person  that  ■vrrote  the  said 
letters,  but  that  his  master  (to  whom  the  letters  were  written  for  the  rent 
of  a  part  of  the  estate  of  the  late  Earl  Ferrers,  which  his  said  master  held), 
informed  him,  they  were  the  letters  of  Cottington,  the  Lord  Ferrers'  stew- 
ard, who  was  the  person  pretended  to  have  attested  the  deed  in  questioij. 
His  testimony  was  hereupon  objected  to,  because  he  could  not  say  with 
any  certainty,  whether  or  not  the  writer  of  the  letters  was  the  same  per- 
son that  attested  the  deed  ;  for  Cottington,  who  was  supposed  to  write  the 
letters,  might  have  got  some  other  person  to  write  those  vgry  letters  for 


(1)  Cited  in  Layer's  Case,  6  St.  Tr.  219. 

(2)  See  observations  on  tlie  act  for  reversing  Algernon  Sydney's  attainder,  Ijy  ^lord  Dennaanj  C. 
J.,  in  Doe  d.  Mudd  v.  Suokermore.  Tliat  tlie  printed  report  of  the  trial  was  altered  by  Jefferies, 
see  9  St.  Tr.  865,  u. 

(There  must  be  evidence  given,  in  the  first  instance,  to  show  that  the  witness  is  competent  to 
give  an  opinion  in  regard  to  the  handwriting;  he  must  appear  to  have  competent  knowledge  of 
the  handwriting,  or  else  his  opinion  should  not  be  received.  Boyle  v.  Colman,  IS  Barb.  42.  But 
where  the  witness  swears  positively  to  the  handwriting,  it  will  be  presumed  that  he  has  had  an 
opportunity  of  acquiring  knowledge  of  the  fact  to  Which  he  testifies.  Qoodhue  v.  Bartlett,  5 
McLean,  186.) 

(3)  Ktzg.  195. 
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him ;  and  the  counsel  insisted,  that  in  all  cases  where  a  witness  would 
swear  to  handwriting,  he  must  be  able  to  say,  that  he  saw  such  a  person 
■write.  The  court  rejected  the  witness,  because  he  could  not  ascertain  the 
identity  of  the  person.  But  Lord  Eaymond,  C.  J.,  said,  "  It  was  not  ne- 
cessary in  all  cases,  that  the  witness  should  have  seen  the  person  write  to 
whose  hand  he  swears ;  for  where  there  has  been  a  fixed  correspondence 
by  letters,  and  it  can  be  made  out  that  the  party  waiting  such  letters  is 
the  same  man  that  attested  a  deed,  that  will  ei^title  a  witness  to  swear  to 
that  person's  hand,  thoi^gh  he  never  saw  him  write.''  Page,  J.,  said,  "  If 
a  subscribing  witness  to  a  deed  lives  in  the  W^est  Indies,  whose  handwrit- 
ing is  to  be  proved  in  England^  a  wituesg  here  may  swear  to  his  hand,  by 
haying  seen  the  letters  of  such  person  written  by  him  to  his  correspond- 
ent in  England,  because,  under  the  special  circunistances  of  that  case,  there 
is  no  ofher  way,  or  at  least  the  difficulty  will  be  great,  to  prove  the  hand- 
writing of  such  subscribing  witness,"  But  Lord  Eaymond,  C.  J.,  differed, 
and  said,  "  that  these  special  circumstances  could  not  vary  the  reason  of 
the  thing."  It  was  further  objected  to  the  same  witness,  that  he  should 
produce  the  letters,  that  the  court  and  the  jury  might  be  able  to  judge  of 
the  resemblance  between  the  handwriting  of  the  letters  and  that  on  the 
deed ;  but  this  was  overruled  by  the  court,  "  because  the  witness  might 
well  have  acquired  a  knowledge  of  the  character  of  Cottington's  hand- 
writing, by  having  seen  several  letters  written  by  him."  The  rule  to  be 
.  deduced  from  this  case  is,  that  a  witness  may  be  admitted  to  speak  to  a 
person's  handwriting,  if  he  has  seen  letters,  which  can  bs  proved  to  have 
been  written  by  him ;  but  that  antecedent  proof  of  the  identity  of  the  per- 
son is  indispensably  necessary,  and  further,  that  hearsay  evidence  of  iden- 
tity is  totally  inadmissible.  The  case,  reported  to  have  been  put  by  Page, 
J.,  is  not  very  clearly  stated.  If  it  is  understood  to  mean  that,  where  a 
subscribing  witness  resides  abroad,  slighter  proof  of  his  signature  may  be 
given  than  is  necessary  in  other  oases,  it  certainly  cannot  be  supported  ; 
but  if  the  meaning  is,  that  his  signature  may  be  proved  in  the  same  man- 
ner as  if  he  were  dead,  by  a  witness  who  has  seen  letters  proved  to  be  of 
his  writing,  the  case  is  warranted  by  many  later  authorities,  which  have 
been  already  mentioned.(l) 


(1)  See,  further,  Layer'p  Case,  6  St.  Tr.  215  ;  Gold  v.  Jones,  1  "W.  Bl.  384;  TVade  v.  Broughtou, 
3  Tes.  &  B.  It2;  B.  v.  Johnson,  29  How.  St.  Tr.  441;  Harrington  v.  Pry,  Ry.  k  M.  90;  The 
Seven  Bishops'  Case,  4  St.  Tr.  338. 
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CHAPTEE  YIII. 

OF    THE   ADMISSIBILITY   OF   EXTRINSIC   EVIDENCE   FOE  AIDING   THE   CON- 
STKUCTION   OF   WRITTEN   INSTRUMENTS. 

When  litigating  parties  apply  to  a  court  for  the  legal  construction  of  a 
■written  instrument,  and  lay  before  it  the  instrument  to  be  construed  by 
itself  alone,  no  question  arises  as  to  the  admissibility  of  extrinsic  evidence : 
the  parties  are  content  to  have  the  exposition  of  the  court,  without  refer- 
ence to  circumstances  dehors  the  instrument ;  and  the  court  will  construe 
the  instrument  by  itself,  according  to  the  settled  rules  applicable  to  the 
case — taking  the  whole  of  the  writing  together,  and  putting  such  a  con- 
struction  upon  it  as  may  best  give  effect  to  the  intention  of  the  party  at 
the  time  of  making  the  instrument,  so  far  as  that  intention  can  be  collected 
from  the  words  used  by  him  in  the  instrument. 

Words  taken  in  their  common  sense,  and  their  meaning  to  be  construed  by  context. 

In  construing  a  written  instrument,  the  court  will  understand  the  words 
used  in  it  in  their  plain,  ordinary,  and  proper  sense,  unless  they  have 
generally,  in  respect  to  the  subject  matter,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  sense  of  the  words ;  or  unless  the  context  evidently 
points  out  that  they  must — in  the  particular  instance,  and  in  order  to 
effectuate  the  immediate  intention  of  the  parties — be  understood  in  some 
other  special  and  peculiar  sense.(l) 

Another  established  rule  is,  that  words  of  common  import  may  be  con- 
strued out  of  their  ordinary  and  primary  sense,  and  may  have  a  secondary 
sense  assigned  to  thena,  if  such  appear  clearly  from  the  context  to  have 
been  the  intention  of  the  parties.  Words  of  legal  import  also — though 
prima  facie  to  be  taken  as  used  in  their  technical  sense,  and  according  to 
their  strict  acceptation — may  have  a  different  sense  assigned  to  them,  if 
the  instrument  contain  a  plain  demonstration,  that  the  parties  used  them 
in  a  different  sense.  "  What  amounts  to  that  plain  demonstration  must 
in  each  case  depend  on  the  language  used,  and  the  circumstances  under 
which  it  is  used  ;  and  this  is  not  a  question  to  be  determined  by  reference 
to  reported  cases,  but  by  a  careful  consideration  of  the  language  and  cir- 
cumstances in  the  particular  case  under  discussion."(2) 


(1)  By  Lord  EUenborough,  0.  J.,  in  Robertson  v.  French,  4  East,  135. 

In  a  contract  for  the  delivery  of  so  many  bushels  of  wheat,  it  will  be  presumed  that  the  par- 
ties stipulated  for  the  statute  measure  of  the  bushel  (Milk  v.  Christie,  1  Hill's  R.  102) ;  and  in  a 
contract  for  so  many  tons  of  iron,  the  pi-esumption  will  be  that  the  parties  agreed  for  statute  tons 
of  2,000  pounds  each,  instead  of  so  many  tons  avoirdupois.  Manly  v.  Eeekmau  Iron  Co.,  9  Paige 
Ch.  189.     Clark  v.  Pinney  (1  Cowen,  681),  was  decided  on  the  same  principle. 

(2)  See  opinion  of  Patteson,  J.,  in  Doe  d.  Winter  v.  Perratt,  6  M.  &  G.  340.  The  question  in 
this  case  was  as  to  the  construction  to  be  put  upon  the  word  "heir  "  in  a  will ;  upon  which  there 
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Effect  to  be  given  to  intention  of  party. 

As  it  commonly  happens  that  persons  use  language  in  written  instni- 
ments,  with  reference  to  the  situation  in  which  they  are  placed,  or  to  the 
state  of  their  family  or  property,  or  to  other  circumstances  relating  to 
themselves  individually,  and,  therefore,  often  use  the  same  language  in 
various  senses  and  with  various  intention — and  as  it  is  the  duty  of  the 
court  to  give  effect  to  the  intention  of  the  party  in  using  the  language  of 
the  instrument — it  necessarily  follows,  that  proof  of  such  circumstances 
and  situation  is  legitimate  evidence,  and  admissible  in  every  case  where  it 
can  assist  the  court  in  the  construction  of  the  instrument,  and  in  discover- 
ing the  intention  in  the  words  used.  Without  such  evidence,  it  is  obvious, 
the  real  intention  of  the  parties  would,  in  the  greater  number  of  cases,  be 
unknown  and  unaccomplished.  Our  reports  show,  that  such  evidence  has 
been  received  from  the  earliest  times  to  a  certain  extent, — though  it  is 
only  in  the  later  decisions  that  the  principle  upon  which  it  is  receivable, 
has  been  clearly  and  satisfactorily  explained.  The  reception  of  such  evi- 
dence is  not  to  be  considered  an  exception  to  the  rules  for  the  construction 
of  written  instruments,  but  is  itself  a  substantive  and  original  principle, 
concurrent  and  co-operating  with  the  other  principle  before  mentioned, 
which  requires  that  words  in  a  written  instrument  should  be  taken  and 
construed  in  conformity  with  the  context. 

Intention  to  be  aacertaiued  from  instrument. 

It  may  be  laid  down  as  a  settled  rule,  that  the  intention  of  a  party  is  to 
be  ascertained  from  the  meaning  of  the  words  in  the  instrument,  and  from 
those  words  alone,  with  the  aid  of  such  extrinsic  evidence  as  the  law  per- 
mits to  be  used  in  order  to  enable  a  court  to  discover  the  meaning  of  the 
terms  in  the  instrument,  and  to  apply  them  to  the  particular  facts  of  the 
case.(l) 

The  general  rule  upon  this  subject  has  been  laid  down  by  Tindal,  C.  J., 
in  the  following  terms  :(2)  "  The  general  rule  I  take  to  be,  that  where  the 
words  of  any  written  instrument  are  free  from  ambiguity  in  themselves, 
and  where  external  circumstances  do  not  create  any  doubt  or  difficulty  as 


was  a  great  difference  of  opinion  among  the  judges.  HiU  v.  Grange,  1  Plowd.  VlO  (cited  by- 
Williams,  J.,  on  the  same  occasion,  6  M.  &  G.  335),  is  another  example  in  the  case  of  a  lease  by 
deed. 

In  Coddingtou  v.  Davis  (1  Comst.  (N.  T.)  186),  it  was  held  that  a  letter  written  by  the  indorser 
of  a  promissory  note  to  the  holders,  asking  them  not  to  protest  it,  and  waiving  the  necessity  of 
protest  thereof,  was  held  to  waive  demand  and  notice ;  on  the  ground  that  the  term  protest  in 
its  popular  acceptation  includes  both  demand  and  notice. 

(1)  See  the  opinion  of  Parke,  B.,  in  Shore  v.  "Wilson,  9  01.  &  Fin.  555,  on  a  question  as  to  the 
meaning  of  certain  old  deeds  executed  by  Lady  Hewley. 

Oakley  v.  Morton,  1  Keman  E.  25 ;  White  v.  Atkins,  8  Cush.  361,  construction  as  to  loss 
or  damage  ;  Beckley  v.Mnnson,  22  Conn.  299,  as  to  conditions  in  contract;  Pullman  v.  Corning, 
14  Barb.  174;  Crosby  v.  Wood,  2  Selden,  369;  Mitchell  v.  Georgia  Banking  Co.,  6  Eich.  188, 
and  Oakley  v.  Morton,  svpra. 

(2)  9  CI.  &  Pin.  51G,et  seq. 
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to  the  proper  application  of  those  words  to  claimants  under  the  instru- 
ment, or  as  to  the  subject  matter  to  which  the  instrument  relates,  such 
instrument  is  alwa,ys  to  be  construed  according  to  the  strict,  plain,  com- 
mon meaning  of  the  words  themselves  ;  and  that,  in  such  case,  eyidence 
^hors  the  instrument,  for  the  purpose  of  explaining  it  according  to  the 
gurmised  or  alleged  intention  of  the  parties  to  the  instrument,  is  utterly 
inadmissible.  If  it  were  otherwise,  no  lawyer  would  be  safe  in  advising 
upon  the  constriiction  of  a  written  instrument,  nor  any  party  in  taking 
Winder  it ;  for  the  ablest  advice  might  be  controlled,  and  the  clearest  title 
undermined,  if,  at  some  future  period,  parol  evidence  of  the  particular 
meaning  which  the  party  affixed  to  his  words,  or  of  his  secret  intention  in 
making  the  instrument,  or  of  the  objects  he  meant  to  take  benefit  under 
it,  might  be  set  up  to  contradict  or  vary  the  plain  language  of  the  instru- 
ment itself.'' 

Then,  after  observing  that  the  true  interpretation  of  every  instrument 
is  that  which  will  make  the  instrument  speak  the  intention  of  the  party  at 
the  time  when  it  was  made,  the  lord  chief  justice  proceeds  to  say: 
"  Where  any  doubt  arises  upon  the  true  sense  and  meaning  of  the  words 
themselves,  or  any  difficulty  as  to  their  application  under  the  surrounding 
circumstances,  the  sense  and  meaning  of  the  language  may  be  investigated 
and  ascertained  by  evidence  dehors  the  instrument  itself;  for  reason  and 
common  sense  agree,  that  by  no  other  means  can  the  language  of  the  in" 
strument  be  made  to  speak  the  real  mind  of  the  party.  Such  investiga- 
tion does  of  necessity  take  place  in  the  interpretation  of  instruments  writ- 
ten in  a  foreign  language — in  the  case  of  ancient  instruments,  where,  by 
the  lapse  of  time  and  change  of  manners,  the  words  have  acquired  in  the 
present  age  a  different  meaning  from  that  which  they  bore  when  originally 
employed — in  cases  where  terms  of  art  or  science  occur — in  mercantile 
contracts,  which  in  many  instances  use  a  peculiar  language  employed  by 
those  only  who  are  conversant  in  trade  or  commerce — and  in  other  in- 
stances in  which  the  words,  besides  their  general  common  meaning,  have 
acquired,  by  custom  or  otherwise,  a  well-known  peculiar  idiomatic  mean- 
ing in  the  particular  country  in  which  the  party  using  them  was  dwelling, 
or  in  the  particular  society  of  which  he  formed  a  member,  and  in  which 
\e  piassed  his  life.  In  all  these  cases  evidence  is  adEftitted  to  expound  the 
real  meaning  of  the  language  used  in  the  instrument,  in  order  to  enable 
the  court  or  judge  to  cqng|;ryie  tlje  i,nstyument,  and  to  carry  such  r^al 
ipapaping  into  effect." 

<'  But,"  continued  the  lojd  chief  justice,  "  whilst  evidence  is  admissible 
in  these  instances  for  the  purpose  of  making  the  written  instrument  speak 
&r  itself,  which,  without  such  eyidence,  would  be  either  a  dead  letter,  or 
would  use  a  doubtful  tongue,  or  convey  ^  f^lse  imprpssion  of  the  meaning 
pf  the  party,  1  conceive  the  ejtceptiop  [rule]  tP  b?  strictly  Umite4  to  cases 
of  the  description  above  given,  a/ad  to  evidence  of  the  nature  above  de- 
tailed ;  and  that  in  no  case  whatever  is  it  permitted  to  explain  the  Ian- 


Off,  VIII.]  fo  J^^n  Writings.  685 

guage  of  a  deed  by  evidence  of  th&,  private  vi^ws,  t)ie  seei>et  ifttentions,  or 
the  known  principles  of  tte  party  to  the  ing1)rijjiine»t,  Jiny  more  than  by 
express  parol  declarations  made  by  the  party  himself;  which  are  univer- 
sally excluded  ;(1)  for  the  admitting  of  such  evidence  would  let  in  all  thg 
uncertainty  before  adverted  to ;  it  would  be  evidence  'W^hich  in  most  in- 
stances could  not  be  met  or  countervailed  by  any  of  ^^n  opposite  bearing 
or  tendency,  and  would  in  effect  cause  the  secret  undeclared  intention  ^ 
the  party  to  control  and  predominate  over  the  open  intention  expressed  in 
the  deed." 

The  rule  upon  this  subject  was  lajd  down  with  great  elearnesiS  also  in 
the  judgment  of  the  court,  in  the  case  of  Doe  on  the  demise  ©f  HiscQckg 
p,gt.  Hiscocks,(2)  delivered  by  Lord  Abinger,  C  B.,  in  the  case  of  a  will ; 
ag  follows :  ' '  The  object  in  all  cases  is  to  discover  the  intention  of  the  tes- 
tator. The  first  and  most  obvious  mode  of  doing  this  is  to  read  hig  wiJl 
as  he  has  written  it,  and  collect  his  intention  from  his  vords,  But  as  his 
words  refer  to  facts  and  circumstances  respecting  Ijip  property  and  hip 
fa-mily,  and  others  whom  he  names  or  describes  in  his  \fi\i,  it  is  evident 
that  the  meaning  and  application  of  his  words  cannot  be  ascertained  with- 
put  evidence  of  all  those  facts  and  circumstances^  To  understand  the 
meaning  of  any  writer,  we  roust  first  be  apprised  of  the  persons  and  cir- 
cumstances that  are  the  subjects  of  his  allusions  or  statements ;  and  if  those 
are  not  fully  disclosed  in  his  work,  we  m^jist  look  for  illijstration  to  the 
history  of  the  times  in  which  he  wrote,  and  to  the  works  of  cotenipjops>- 
neous  authors.  All  the  facts  and  circumstances,  therefore,  respecting  per- 
sons or  property,  to  which  the  will  relates,  are  undoubtedly  legitimate, 
and  often  necessary  evidence  to  enable  us  to  understand  the  meaning  and 
application  of  his  words. 

"  Again ;  the  testator  may  have  habitually  called  certain  persons  or 
things  by  peculiar  names,  by  which  they  were  not  commonly  known.  If 
these  names  should  occur  in  his  will,  they  could  only  be  explained  and 
construed  by  the  aid  of  evidence,  to  show  the  sense  in  which  he  .used 
them,  in  like  manner  as  if  his  will  were  written  in  cypher,  or  in  a  foreign 
language.  The  habits  of  the  testator  in  these  particulars  must  be  receiva- 
ble as  evidence  to  explain  the  meaning  of  his  will." 

Bules  as  to  admissibility  of  extrineic  evidence. 

The  rules  thai;  govern  the  admissibility  or  inadmissibility  of  extrinsic 
evidence,  for  the  purpose  of  aiding  the  oonstrnction  of  a  wriitten  iijistf,u- 
ment,  are,  perhaps,  more  difficult  to  ascertain  with  precision  than  any 
others  in  the  whole  range  of  the  law  of  evidence.  It  is  conceived,  how- 
ever, that  they  may,  with  tolerable  accuracy,  be  laid  down  as  follows : 


(1)  See  Sect.  4,  infra. 

(2)  fi  M.  &  w.  363,  aej. 
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1.  Extrinsic  evidence  is  in  general  inadmissible  to  contradict,  add  to, 
subtract  from,  or  vary  the  terms  of  any  written  instrument. 

2.  Extrinsic  evidence  is  admissible  to  explain  the  particular  language 
in  which  an  instrument  is  written,  or  any  particular  words  used  therein : 
and  to  identify  particular  persons  or  things  mentioned  in  a  written  instru- 
ment ;  it  is  also  admissible  where  any  direct  reference  is  made  to  extrinsic 
matter  in  the  written  instrument  itself. 

3.  In  the  case  of  ambiguities  in  an  instrument,  there  is  a  distinction  be- 
tween such  as  are  patent  and  such  as  are  latent. 

Where  an  ambiguity  is  patent  upon  the  face  of  an  instrument — ^that  is, 
it  is  conceived,  where  a  term  used  in  an  instrument  is,  with  reference  to 
other  portions  of  the  same  instrument,  uncertain  and  ambiguous  in  its 
meaning — extrinsic  evidence  to  explain  the  meaning  is,  in  general,  inad- 
missible. 

But  where  the  ambiguity  is  latent — ^that  is,  where  the  term  used  is  clear 
and  unambiguous  in  itself,  but  is  rendered  uncertain  and  ambiguous  by 
extrinsic  evidence — extrinsic  evidence  is  admissible  to  explain  the  am- 
biguity. 

4.  Extrinsic  evidence  of  the  declarations  of  a  party  to  a  writing,  as  to 
his  intention  in  using  certain  expressions  therein,  is  inadmissible. 

5.  Extrinsic  evidence  is  admissible  with  regard  to  the  usages  of  com- 
merce, or  in  any  particular  trade,  in  order  to  explain  written  contracts 
which  have  reference  to  commerce  or  that  particular  trade. 

It  is  proposed'  now  to  consider  these  rules  in  the  order  in  which  they 
are  above  mentioned,  premising  that  each  rule  must  be  taken  in  connec- 
tion with,  and  subject  to  the  other  rules,  as  far  as  they  are  applicable 
thereto ;  thus,  for  example,  although  extrinsic  evidence  may  be  admitted 
to  identify  persons  or  things  mentioned  in  a  written  instrument,  according 
to  the  second  rule,  the  identification  must  not  be  by  proving  declarations 
of  any  party  to  the  instrument,  as  to  the  meaning  of  the  expressions  in 
such  instrumeut ;  for  such  evidence,  according  to  the  fourth  rule,  is  inad- 
missible. 

It  will  be  found  also,  that  most  of  the  authorities  that  will  be  cited,  illus- 
trate more  than  one  of  the  rules  in  question,  as  they  are  so  intimately  con- 
nected with  each  other.(l) 


(1)  The  rules  or  propositions  laid  down  by  Vioe-Chanoellor  Wigram,  in  his  able  treatise  on  the 
interpretation  of  wills,  are  so  admirably  drawn  up  that  no  apology  will  be  necessary  for  introducing 
them  here  at  length,  as  they  are  equally  appUcablo  in  principle  to  other  written  instruments;  with 
the  exception  of  mercantile  contracts,  which  are  the  subject  of  the  fifth  i-ule  mentioned  in  the 
text. 

"  I.  A  testator  is  always  presumed  to  use  the  words,  in  which  he  expresses  himself,  accord- 
ing to  their  strict  and  primary  acceptation,  unless  from  the  contents  of  the  will  it  appears  that  he 
has  used  them  in  a  different  sense;  in  which  case  the  sense  in  which  he  then  appears  to  have 
iised  them,  will  be  the  sense  in  which  they  are  to  be  construed. 

"  II.  Whe  "^  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent  that  a  testator 
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SECTION  I. 

Of  the  Admissibility  of  Extrinsic  iLvidence  to  contradict  or  vary  a  written 

Instrument. 

It  is  a  general  rule,  that  extrinsic  evidence  cannot  be  admitted  to  con- 
tradict, add  to,  subtract  from,  or  vary  the  terms  of  a  written  instrument.(l) 
This  rule  will  be  considered  with  reference  to  wills,  deeds,  agreements, 
and  other  written  instruments. 

First,  with  respect  to  wills : 

A, will  must  be  understood  to  contain  the  testator's  whole  mind  and  in- 
tention on  the  subject  matters  of  devise  ;  and  no  part  of  his  intention  can, 


has  used  the  words,  in  ■which  he  has  expressed  himself,  in  any  other  than  their  strict  and  pri- 
mary  sense,  and  where  his  words  so  interpreted  are  sensible  with  reference  to  extrinsic  circum- 
stances, it  is  an  inflexible  rule  of  construction,  that  the  words  of  the  will  shall  be  interpreted  in 
their  strict  and  primary  sense,  and  in  no  other,  although  they  may  be  capable  of  some  popular 
or  secondary  interpretation,  and  although  the  most  conclusive  evidence  of  intention  to  use  them 
in  such  popular  or  secondary  sense  be  tendered. 

"  in.  "Where  there  is  nothing  in  the  context  of  a  will,  from  which  it  is  apparent  that  the  tes- 
tator has  used  the  words,  in  which  he  has  expressed  himself,  in  any  other  than  their  strict  or 
primary  sense,  but  his  words,  so  interpreted,  are  insensible  with  reference  to  extrinsic  circum- 
stances, a  court  of  law  may  look  into  the  extrinsic  circumstances  of  the  case,  to  see  whether  the 
meaning  of  the  words  be  sensible  in  any  popular  or  secondary  sense,  of  which,  with  reference  to 
these  circumstances,  they  are  capable. 

"  IT.  "Where  the  characters  in  which  a  will  is  written  are  difBcult  to  be  deciphered,  or  the 
language  of  the  will  is  not  understood  by  the  court,  the  evidence  of  persons  skilled  in  decipher- 
ing writing,  or  who  understand  the  language  in  which  the  will  is  written,  is  admissible  to  de- 
clare what  the  characters  are,  or  to  inform  the  court  of  the  proper  meaning  of  the  words. 

"  "V".  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  the  subject  of  dispo- 
sition, or  the  quantity  of  interest  intended  to  be  given  by  his  will,  a  court  may  inquire  into  every 
material  fact  relating  to  the  person  who  claims  to  be  interested  under  the  wiU,  and  to  the  prop- 
erty which  is  claimed  as  the  subject  of  disposition,  and  to  the  circumstances  of  the  testator  and 
of  his  family  and  affairs ;  for  the  purpose  of  enabling  the  court  to  identify  the  person  or  thing 
intended  by  the  testator,  or  to  determine  the  quantity  of  interest  he  has  given  by  his  will.  The 
same  (it  is  conceived)  is  true  of  every  other  disputed  point,  respecting  which  it  can  be  shown 
that  a  knowledge  of  extrinsic  facts  can  in  any  way  be  made  ancillary  to  the  right  interpretation 
of  a  testator's  words.  *i 

"  "VI.  "Where  the  words  of  i  will,  aided  by  evidence  of  the  material  facts  of  the  case,  are 
insufficient  to  determine  the  testator's  meaning,  no  evidence  will  be  admissible  to  prove  what  the 
testator  intended,  and  the  will  (except  in  certain  special  cases — see  Proposition  VII)  will  be  void 
for  uncertainty. 

"  VII.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  uncertainty,  where  the 
words,  aided  by  evidence  of  the  material  facts  of  the  case,  are  insufficient  to  determine  the  testa- 
tor's meaning, — courts  of  law  in  certain  special  cases,  admit  extrinsic  evidence  of  intention,  to 
make  certain  the  person  or  thing  intended,  where  the  description  in  the  will  is  insufficient  for 
the  purpose.  These  cases  may  be  thus  defined;  where  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition  (i.  e.  person  or  thing  intended)  is  described  in  terms  which  are  applicable 
indifferently  to  more  than  one  person  or  thing,  evidence  is  admissible  to  prove  which  of  the  per- 
sons or  things  so  described  was  intended  by  the  testator."    "Wigram  on  "Wills,  11-14. 

(1)  See  Goss  v.  Nugent  (Lord),  5  B.  &  Ad.  64;  Preston  v.  Merceau,  2  W.  Bl.  1249;  Rich  v. 
Jackson,  4  Bro.  Oh.  B.  519  j  Adams  v.  Wordley,  1  M.  &  "W.  3U. 
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in  general,  be  looked  for  dehors  the  will.  Extrinsic  evidence  cannot,  there- 
fore, be  admitted  for  filling  up  a  blank,  Where  the  name  of  the  devisee  is 
totally  omitted,(l)  or  for  supplying  a  devise  which  has  been  omitted  by 
mi'stake,(2)  or  to  alter  an  estate,  or  to  introduce  a  new  subject  matter  of 
devise,  or  a  new  devisee.(3)  The  rule  is  founded  on  the  principles  of  the 
common  law,  independently  of  the  Statute  of  Wills  ;(4)  but  that  statute 
liiade  the  observance  of  it  still  more  necessary  and  more  obligatory .(5) 


(1)  Hunt  V.  Hort,  3  Bro.  0.  0.  311. 

See  notes  515,  516,  511 ;  see  also  New  York  Annual  Conference,  &c.  v.  Clarkson,  4  Halst' 
(ih.  E.  (N.  J.)  541. 

(2)  IJady  Newburgh's  Case,  5  Madd.  364;  MiUer  v.  Travers,  8  Bing.  244. 

(3)  Morsley  v.  Rennoldaon,  2  Ha.  576;  Kirk  v.  Bddowes,  3  Id.  609. 

(4)  See  by  Lord  Hardwicke,  C,  in  Parteriche  v.  Powlet,  2  Atk.  283.  And  see  Hogg  T.  Snaith, 
1  Talunt.  341. 

.(5)  See  Lord  Chsyney's  Gaae,  6  Itep-.  68  b. 

NOTB  im-.— 866  post,  in  these  nrtesj  and  2  B.  S.  p.  64,  of  lat  ed.  and  p.  8  of  2d,  §  42,  es!  «8J., 
as  to  the  making  and  revoking  of  wills  in  Mew  York. 

We  shall  see  {pmt,  note  519),  that  the  case  of  BeaumOnt  v.  !PeU,  where  an  intention  different 
from  the  one  expressed  was  allowed  to  be  shown,  proceeds  upon  an  assumed  distinction  between 
a  tega<Qr  add  a  devise.  We  shall  see  in  the  same  'connection,  that  it  has  been  cited  and  uSed  by 
teamed  judges  in  total  disregard  of  that  distinctiont  So  fer,  unquestionably,  Wiey  Were  rigtrt 
whether  the  omission  to  notice  the  distirioti<m  arose  from  accident  or  design.  The  text,  at  the 
page  to  which  the  present  note  relates,  shows  that  such  a  distinction  would  trench  directly  upofi 
the  policy  of  the  English  Statute  of  Wills.  See  Milner  v.  Milner,  1  Veb.  106,  and  other  cases 
cited  1  Story's  Eq.  191,  note  2 ;  also,  Wigram  on  Extr.  Ev.  92,  93,  ei  seq. 

The  courts  in  this  country,  as  well  as  in  England,  have  tmdoubtedly  been  misled  in  a  few 
instances  by  Beaumont  v.  Fell,  and  other  kindred  anomaliea  In  the  main,  however,  the  broad 
line  which  separates  between  simple  mtenpretaiion,  of  what  is  m  the  imirummt,  and  direct  evidence 
of  intention,  independent  of  the  instrument,  has  been  quite  steadily  kept  in  view. 

In  respect  to  wills,  perhaps  enough  has  been  already  said,  in  the  note  juat  referred  to,  and 
various  other  notes  under  the  pteoeding  section  of  the  present  head,  to  show  when  estirinsio 
evidence  is  admissible,  and  wheii  not.  The  latter  class  of  instances,  however,  belong  most 
Appropriately  to  the  seetion  we  are  upon,  and  a  few  additional  observations  in  respect  to  theta 
may  be  useful. 

In  general,  if  the  terms  used  in  a  will  are,  in  respect  to  extrinsic  oircumstaneesj  capable  of 
being  satisfied  according  to  their  plkin,  ordinary,  and  popular  sense  (see  post,  note  521),  parol 
evietenoe  to  prove  that  thb  testator  intended  to  use  them  in  either  a  more  limited  or  enlarged 
sense,  is  inadmissible.  See  post,  note  511.  Thus,  in  Hand  v.  Hoffman  (3  HaM.  E.  71),  land 
devised  was  described  as  "  all  that  part  of  cedar  3wamp,  to  the  eastward  of  the  aforesaid  run 
and  braaoh  below  said  saw  mill ;"  held,  that  eitrinslc  evidence  tending  to  show  that  the  testattJt 
called  a  portion  of  his  Cedar  sWamp  eastward  of  the  run  and  branch,  and  below  the  mill,  his 
grist  mill  tract,  and  thus  exempt  it  from  the  devise,  could  not  be  allowed.  Here,  the  testator 
had  a'cedar  swamp,  corresponding  with  the  description,  i.  e.,  lying  east  of  the  run,  &c.,  and  below 
the  mill;  and,  therefore,  evidence  going  to  show  that  he  intended  to  devise  only  a ^art  of  ift 
when  he  had  expressly  said  aU,  &c.,  would  tend  to  abridge  the  natural  import  of  the  terms  used. 
It  was  not  denied  but  that  evidence  of  the  situation  and  oiroumatancfes  of  the  testator  and  Ma 
property,  was  admissible ;  but  that  disclosed  no  ambiguity;  indeed^  it  only  Showed  that  there 
was  a  fair  subject  matter,  upon  Which  -the  description  might  tafce  effect,  without  doing  viol«nea 
to  the  language  used. 

Where  adevifie  was  as  follows:  "I  give.  Sea.,  HvsfAVm  I  now  bcoupy,"  and  the  inquiry  into  the 
circumstances  of  the  testator  showed  that  he  Was  in  the  actual  possession  of  lands  coming  Within 
the  description,  at  the  time  of  making  the  Will ;  held,  that  oral  evidence  evincing  an  intent  to 
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pass  lands  prei?ionsly  leased  by  the  testator  to  A.,  and  then  ocotipied  by  A.,  was  inadmigsible,  for 
that  would  be  not  to  explain,  but  to  show  mistake.  Jackson  ex  dem.  Van  Veehten  t.  Sill,  11 
John.  R.  201.     See  Moore  v.  Jackson  ex  dem.  Erwin,  4  Wend.  58,  65. 

Where  a  testator,  by  the  terms  of  his  Will,  gave  his  wife  the  use  of  hii  estate  during  widow- 
hood, remainder  in  fee  to  his  son  ;  held,  th^t  parol  evidence  to  prove  the  testator  intended  to 
give  his  wife  the  use  of  the  estate,  at  all  events,  till  his  children  shonld  become  of  age,  and  that, 
by  the  mistake  of  the  scrivener,  it  was  drawn  otherwise,  wag  inadmissible.  Avery  v.  Chappel,  6 
Conn.  R.  210 ;  Chappel  v.  Avery,  Id.  31.    See  also  Farrar  y.  Ayres,  5  Pick.  404,  409. 

A  recital  in  a  will  by  the  owner  in  fee  of  lands,  that  he  had  conveyed  it  to  D.,  &o.,  was  con- 
strued to  import  that  he  had  conveyed  it  in  fee;  ahd  held,  that  parol  evidence  going  to  show 
that  the  testator  and  D.  had  frequently  declared,  that  D.  was  oftly  to  have  a  life  esta,te  in  th© 
lands,  was  inadmissible.     Den  ex  dem  Golden  v.  Cornell,  3  John.  Cas.  114. 

A  testator,  having  real  and  personal  estate,  devised  his  farm  to  his  son,  directing  in  terms  that 
he  should  pay  certain  pecuniary  legacies  to  other  of  his  children,  and  then  added :  "  also  J.  H. 
is  to  have  $250,  also  to  P.  H.  $100,"  and  appointed  the  devisee  one  of  his  executors;  held,  that 
the  direction  to  the  devisee  to  pay,  applied  to  all  the  legacies  and  charged  the  land ;  but  ndt  so 
as  to  exclude  the  aid  of  the  personal  estate ;  it  not  appearing  on  the  face  of  the  will,  that  all  the 
personal  property  had  been  bequeathed.  And  though  this  might  be  the  fact,  yet  parol  evidence 
could  not  be  received  to  vary  the  construction,  aS  it  stood  on  the  face  of  the  will.  Tole  et  ux.  v. 
Hardy,  6  Cow.  E.  333.    (See  Martin  v.  Ballon,  13  Barb.  119.) 

Where  the  testator  bequeathed  "  all  the  rest,  residue,  &c.,  of  the  moneys  belonging  to  his  es- 
tate, to,"  &c. ;  held,  that  there  appearing  to  be  moneys,  in  the  popular  sense  of  the  term,  left  by 
the  testator  ('i.  e.,  gold,  silver,  or  bank  bills),  extrinsic  evidence  was  ina&iiSsible  to  show  that  hA 
intended  to  include  promissoiy  notes,  bonds,  mortgages,  or  other  securities;  Mann  v.  Mann's 
Ex'rs,  1  John.  Ch.  R.  231 ;  S.  C,  on  appeal,  l4  John.  E.  1. 

And  where  a  bequest  to  a  daughter  was  of  "  the  Slaves,  &o.,  which  the  tesiatcir  had  piit  intd 
her  possession ;"  it  appearing  that  upon  the  marriage  of  the  daughter,  severa;l  years  before 
the  making  of  the  will,  the  testator  had  given  her  a  negfo  girl  and  boy ;  hfeld,  that  Slaves  hired 
by  the  testator  to  the  daughter's  husband  could  not  pass,  and  parol  evidence  to  show  that  they 
Vere  intended,  was  inadmissible.    Breckenridge  v.  Duncan,  1  Marsh.  Ken.  R.  50. 

A  testator  bequeathed  stock  in  a  bank  to  his  two  daughters,  but  directed  that  the  stock  should 
Stand  in  the  nBme  of  the  executor  till  the  expiration  of  the  bank's  charter,  he  (the  executor)  t» 
pay  the  daughter  the  dividends.  Afterward  the  charter  was  renewed.  Tet  held,  that  the  'ex- 
piration of  the  (Mginal  chariei',  existing  at  the  date  of  the  will,  was  meant  by  the  testator ;  and 
parol  evidence  of  his  declarations,  showing  that  be  expected  the  origmal  charter  would  be 
fenewed,  with  a  view  of  bringing  the  renewed  charter  vpithin  the  Intent  expressed,  was  inadnirs- 
sible.     Barrett  v.  Wright,  13  Pick.  45. 

Where  a  devise  was  to  the  testator's  "oMldren,"  and  it  appeared  he  had  children  of  his  diiVn, 
aiid  also  step-children ;  held,  that  parol  evidence  to  show  that  the  testator  meant  to  include  hia 
Btep-chUdren  along  with  the  others,  was  inadmissible.  Fouke  v.  Kemp's  Lessee,  5  Harr.  &  Johh. 
135.  Sembte,  however,  that  had  the  inquiry  Into  the  circumstances  of  the  testator  resulted  in 
Showing  that  he  had  no  ohUd  of  his  own,  or  only  one,  the  step-children  might  have  taken.  Sei 
G-iU  V.  Shelly,  2  Russ.  &  M.  336,  stated  post,  note  510. 

A  devise  of  a  house,  with  the  reservation  as  follows  :  "Reserving,  hoWevfet,  twoof  the  rooms 
of  said  house,  for  the  use,  and  during  the  life  of  W.  I  desire  that  W.  may  haVe  the  choice  of 
those  two  rooms  which  shaU  the  best  suit  her,  because  I  desire  that  the  said  W.  should  be  sure 
of  a  shelter  during  the  time  she  may  have  to  live."  The  will  was  in  French ;  but  the  above  was 
conceded  to  be  a  correct  translation,  with  the  exception  of  the  word  rooms,  ivhich,  in  the  drfginal, 
was  written  "ckmibres,^^  and,  as  was  contended,  would  cdnfliie  W.'s  choice  to  two  sleeping  or 
■upper  rooms;  but  it  Seems  to  have  been  interpreted  by  the  translator,  and  by  the  cOilTt,  '&a  an- 
swering to  the  English  word  rooms.  W.,  after  the  testator's  death,  was  required  to  select  the 
rooms,  which  she  did,  by  taking  possession  of  the  two  apartments  on  the  firSt  floor,  nearly  equal 
in  value  to  all  tHb  rest  of  the  house;  bat  instead  of  occupying  them; 'she  rented  them  out. 
Various  collateral  circumstances  were  admitted  (Without  objection)  respebtifig  the  situation  of  the 
house,  and  the  manner  in  which  it  had  been  used  by  the  testator ;  e.  g.  that  it  was  a  three  story 
house  in  the  Diamond,  on  iiarket  Square,  'm  which  every  house  has  k  front  room  below  occupied 
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The  case  of  Miller  agt.  Travers,(l)  affords  a  good  illustration  of  this 
rule.     The  facts  of  the  case  were  as  follows : 

The  testator  by  his  will,  duly  executed,  devised  "  all  his  freehold  and 
real  estates  whatsoever,  situate  in  the  county  of  Limerick,  and  in  the  city 
of  Limerick,"  to  certain  trustees  therein  named  and  their  heirs.  At  the 
time  of  making  his  will  he  had  no  real  estate  in  the  county  of  Limerick, 
but  he  had  a  small  real  estate  in  the  city  of  Limerick,  and  considerable 
real  estates  situate  in  the  county  of  Clare.  The  real  estate  in  the  city  of 
Limerick  was  admitted  to  have  passed  under  the  devise,  but  the  plaintiff 
contended  that  he  was  at  liberty  to  show,  by  parol  evidence,  that  the  tes- 
tator intended  his  estates  in  the  county  of  Clare  also  to  pass  under  the 
same  devise. 

Upon  the  hearing  of  the  cause  the  vice-chancellor  had  ordered  that  the 
parties  should  proceed  to  a  trial  at  law  on  the  issue,  whether  the  testator 
did  devise  his  estates  in  the  county  of  Clare.  Against  this  part  of  the 
devise  the  heir  at  law  appealed ;  and  upon  the  hearing  of  the  appeal,  the 


as  a  shop  or  offle ;  that  the  house  had  two  front  doors,  one  of  which  opened  directly  into  the 
front  apartment ;  that  it  was  so  used  by  the  testator  when  he  made  his  will ;  that  W.  was  his 
housekeeper,  and  occupied  the  other  apartment  of  the  house,  &c.,  &c.  The  question  raised  was, 
whether  the  reservation  gave  "W.  an  estate  for  life  in  the  rooms,  which  she  might  dispose  of,  or 
a  mere  easement  for  her  personal  use.  The  former  was  held  to  be  the  fair  construction ;  and  the 
right  of  inferring  from  the  parol  evidence  a  different  intent,  was  denied.  "It  is  desirable,"  said 
the  court,  "  that  such  evidence  should  be  avoided,  that  all  persons  may  judge  from  the  face  of  the 
inatmment  itself,  of  the  extent  of  the  devise.  The  modern  doctrine  is,  that  where  a  subject 
matter  exists  which  satisfies  the  terms  of  the  will,  and  to  which  they  are  applicable,  there  is  no 
latent  ambiguity.  Evidence  is  only  admitted  dehors  the  will  from  necessity,  to  explain  that 
which  would  otherwise  have  had  no  operation.  In  all  the  cases  which  have  been  decided,  I  can 
find  none  where  parol  evidence  has  been  admitted  on  the  ground  of  a  latent  ambiguity,  in  a  case 
similar  to  the  present.  There  is  a  subject  matter  to  which  the  devise  applies,  and  no  necessity 
can  be  alleged  for  the  admission  of  parol  evidence  to  give  effect  to  this  part  of  the  wiU."  Wush- 
toff  V.  Dracourt,  3  "Watts'  E.  249. 

(1)  m  Swpra. 

A  devise  of  "ail  my  homestead  farm  in  said  Dover,  being  the  same  farm  whereon  I  now  live, 
and  the  same  that  was  devised  to  me  by  my  honored  father,"  has  been  held  to  give  the  devisee 
what  constituted  the  homestead  farm,  though  it  included  a  piece  of  land  not  devised  to  the  tes- 
tator by  his  honored  father.  Drew  v.  Drew,  8  Foster  (N.  H.)  489.  When  the  language  of  the 
will  is  explicit  and  plain,  it  must  govern ;  and  no  evidence  can  be  received  to  show  ihat  the  tes- 
tator meant  something  different  from  what  he  has  declared.  Walston  v.  White,  5  Md.  291.  Nor 
is  the  motive  material  where  the  intention  is  plainly  declared.  HilUard  v.  Kearney,  1  Busbee 
Bq.  (N.  C.)  221.  But  doubtful  phrases  may  be  explained  by  proof  of  the  surrounding  circum- 
stances (Sohappert  v.  Gillam,  6  Rich.  Eq.  (S.  0.)  83) ;  and  the  court  will  sometimes  supply  words, 
to  effect  the  intention  which  is  plainly  manifested.  Cleland  v.  Waters,  16  Geo.  496.  At  the 
same  time  it  is  held  that  apparent  ambiguities  cannot  be  removed,  nor  omissions  supplied,  nor 
the  language  used  varied  or  contradicted,  by  parol  evidence.  Wormau  v.  Teagarder,  2  Ohio 
(N.  S.)  380;  27  Ala.  489.  When  the  intention  of  the  testator  is  plainly  expressed,  the  surround- 
ing circumstances,  e.  g.,  the  situation  of  his  family  or  property,  will  not  be  considered.  Brearley 
T.  Brearley,  1  Stookt.  (N.  J.)  21.  But  these  circumstances  are  always  important  and  admissible 
to  explain  ambiguities  or  obscurities  in  the  language  used  (Woottou  v.  Redd's  Ex'rs,  1 2  Gratt. 
(Va.)  196;  Kewalt  v.  Ulrich,  23  Penn.  State  R.  388;  Mitchell  v.  Mitchell's  Lessee,  6  Md.  224); 
or  to  apply  the  description  to  the  subject  matter.    Dodge  v.  Potter,  18  Barb.  193. 


SEC.  I.J  To  Contradict  or  Vary  Writings.  641 

Lord  Chancellor  requested  the  assistance  of  Tindal,  C.  J.,  and  Lord  Lynd- 
hurst,  C.  B.,  the  former  of  whom  delivered  their  joint  opinion,  that  parol 
evidence  was  not  admissible  to  show  the  testator's  intention  to  have  been 
that  his  real  estates  in  the  county  of  Clare  should  pass  by  his  will. 

The  following  passages,  from  the  judgment  of  the  lord  chief  justice,  will 
fully  explain  the  principles  upon  which  the  proposed  evidence  was  con- 
sidered inadmissible. 

"  The  general  character  of  the  parol  evidence  which  the  plaintiff  con- 
tends he  is  at  liberty  to  produce,  in  order  to  establish  such  intention  in 
the  devisor,  is  this ;  first,  that  the  estate  in  the  city  of  Limerick  is  so  small, 
and  so  disproportioned  to  the  nature  of  the  charges  laid  upon  it,  and  the 
trusts  which  are  declared,  as  to  make  it  manifest  there  must  have  been 
some  mistake ;  and  in  order  to  show  what  that  mistake  was,  the  plaintiff 
proposes  to  prove,  that  in  the  copy  of  the  will  which  had  been  submitted 
lo  the  testator  for  his  inspection,  and  had  been  approved  and  returned  by 
him,  the  devise  in  question  stood  thus,  'All  my  freehold  and  real  estates 
whatsoever  situate  in  the  counties  of  Clare,  Limerick,  and  in  the  city  of 
Limerick ;'  and  to  prove  also,  that  the  testator  directed  some  alterations 
to  be  made  in  other  parts  of  his  will,  and  that  the  same  copy  of  the  will, 
accompanied  with  a  statement  of  the  proposed  alterations,  was  sent  by  the 
testator's  attorney  to  his  conveyancer,  in  order  that  such  alterations  might 
be  reduced  into  proper  form ;  and  that  upon  such  occasion  the  conveyancer, 
besides  making  the  alteratious  directed,  did  by  mistake,  and  without  any 
authority,  strike  out  the  words  '  counties  of  Clare,'  and  substitute  the  words 
'  county  of  in  lieu  thereof,  so  as  to  leave  the  devise  in  question  in  the 
same  precise  form  as  it  now  stands  in  the  executed  will.  The  plaintiff 
further  proposes  to  prove,  that  a  fair  copy  of  the  will  so  altered  was  sent 
to  the  testator,  who,  after  having  kept  it  by  him  for  some  time,  executed 
the  same  in  the  manner  required  by  law,  without  adverting  to  the  altera- 
tion above  pointed  out.  Indee'd,  without  entering  more  minutely  into  the 
detail  of  the  evidence,  it  may  be  taken,  for  the  purpose  of  the  argument, 
that  if  parol  evidence  was  admissible  by  law,  the  evidence  tendered  in 
this  case  would  be  sufficient  to  establish,  beyond  contradiction,  the  inten- 
tion of  the  testator  to  have  been  to  include  his  estates  m  Clare  in  the  de- 
vise to  the  trustees. 

"  Upon  the  fullest  consideration,  however,  it  appears  to  the  lord  chief 
baron  and  myself,  that  a  Imitting  it  may  be  shown  from  the  description  of 
the  property  in  the  city  of  Limerick,  that  sovie  mistake  may  have  arisen, 
yet  still,  as  the  devise  in  question  has  a  certain  operation  and  effect,  namely, 
the  effect  of  passing  the  estate  in  the  city  of  Limerick,  and  as  the  intention 
of  the  testator  to  devise  any  estate  in  the  county  of  Clare  cannot  be  col- 
lected from  the  will  itself,  nor  without  altering  or  adding  to  the  words 
used  in  the  will,  such  intention  cannot  be  supplied  by  the  evidence  pro- 
posed to  be  given." 

His  Lordship  then  proceeded  to  consider  the  rule  as  to  the  admission  of 

Vq-l.  11.  41 
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parol  evidence  for  removing  a  difficulty  in  the  application  of  the  wordn  of 
a  will,  where  such  difficulty  had  been  introduced  by  extrinsic  evidence ;(1) 
and  he  pointed  out  that  the  cases  to  which  this  rule  applied,  ranged  them- 
selves into  two  classes :  1.  Where  more  than  one  person  or  thing  are 
shown  to  answer  the  description  used  by  the  testator ;  and,  2.  Where  the 
description  is  shown  to  be  true  in  part,  but  is  not  true  in  every  particular. 
His  Lordship  then  continued  as  follows : 

"  But  the  case  now  before  the  court  does  not  appear  to  fall  within  either 
of  these  distinctions.  There  are  no  words  in  the  will  which  contain  an 
imperfect,  or  indeed  any  description  whatever,  of  the  estates  in  Clare. 
The  present  case  is  rather  one  in  which  the  plaintiff  does  not  endeavor  to 
apply  the  description  contained  in  the  will  to  the  estates  in  Clare,  but  in 
order  to  make  out  such  intention  is  compelled  to  introduce  new  words  and 
a  new  (description  into  the  body  of  the  will  itself 

"  The  testator  devises  all  his  estates  in  the  county  of  Limerick  and  the 
city  of  Limerick.  There  is  nothing  ambiguous  in  this  devise  on  the  face 
of  the  will.  It  is  found,  upon  inquiry,  that  he  has  property  in  the  city  of 
Limerick  which  answers  to  the  description  in  the  will,  but  no  property  in 
the  county.  This  extrinsic  evidence  produces  no  ambiguity,  no  difficulty 
in  the  application  of  the  words  of  his  will  to  the  state  of  the  propei'ty  as  it 
really  exists.  The  natural  and  necessary  construction  of  the  will  is,  that 
it  passes  the  estate  which  he  has  in  the  city  of  Limerick,  but  passes  no 
estate  in  the  county  of  Limerick,  where  the  testator  had  no  estate  to  answer 
that  description. 

"  The  plaintiff,  however,  contends  that  he  has  a  right  to  prove  that  the 
testator  intended  to  pass  not  only  the  estate  in  the  city  of  Limerick,  but 
an  estate  in  a  county  not  named  in  the  will,  namely,  the  county  of  Clare, 
and  that  the  will  is  to  be  read  and  construed  as  if  the  word  Clare  stood  in 
the  place  of  or  in  addition  to  that  of  Limerick. 

''But  this,  it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrinsic 
evidence  to  apply  the  intention  of  the  testator,  as  it  is  to  be  collected  from 
the  will  itself,  to  the  existing  state  of  his  property  ;  it  is  calling  in  extiinsic 
evidence  to  introduce  into  the  will  an  intention  not  apparent  upon  the  fiice 
of  the  will.  It  is  not  simply  removing  a  difficulty,  arising  from  a  defective 
or  mistaken  description ;  it  is  making  the  will  speak  upon  a  subject  on 
which  it  is  altogether  silent,  and  is  the  same  in  effect,  as  the  filling  up  a 
blank  which  the  testator  might  have  left  in  his  will.  It  amounts,  in  short, 
by  the  admission  of  parol  evidence,  to  the  making  of  a  new  devise  for  the 
testator,  which  he  is  supposed  to  have  omitted. 

"Now,  the  first  objection  to  the  introduction  of  such  evidence  is,  that  it 
is  inconsistent  with  the  rule  which  reason  and  sense  lay  down,  and  which 
has  been  universally  established  for  the  construction  of  wills,  namely,  that 


(1)  See  post,  Sect.  4,  as  to  Latent  Ambiguities. 
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tlie  testator's  intention  is  to  be  collected  from  the  words  used  in  the  will, 
and  that  words  which  he  has  not  used  cannot  be  added.  Denn  v.  Page.(l) 
"  But  it  is  an  objection  no  less  strong,  that  the  only  mode  of  proving 
the  alleged  intention  of  the  testator  is,  by  setting  up  the  draft  of  the  will 
against  the  executed  will  itself  As,  however,  the  copy  of  the  will  which 
omitted  the  name  of  the  county  of  Clare  was  for  some  time  in  the  custody 
of  the  testator,  and,  therefore,  open  for  his  inspection,  which  copy  was  af- 
terwards executed  by  him  with  all  the  formalities  required  by  the  Statute 
of  Frauds,  the  presumption  is,  that  he  must  have  seen  and  approved  of  the 
alteration,  rather  than  that  he  overlooked  it  by  mistake.  It  is  unneces- 
sary to  advert  to  the  danger  of  allowing  the  draft  of  the  will  to  be  set  up  as 
of  greater  authority  to  evince  the  intention  of  the  testator  than  the  will  it- 
self, after  the  will  has  been  solemnly  executed,  and  after  the  death  of  the 
testator.  If  such  evidence  is  admissible  to  introduce  a  new  subject  -matter 
of  devise,  wliy  not  also  to  introduce  the  name  of  a  devisee,  altogether 
omitted  in  the  will  ?  If  it  is  admissible  to  introduce  new  matter  of  devise, 
or  a  new  devisee,  why  not  to  strike  out  such  as  are  contained  in  the  exe- 
cuted wUl  ?  The  effect  of  such  evidence  in  either  case  would  be,  that  the 
will,  though  made  in  form  by  the  testator  in  his  lifetime,  would  really  be 
made  by  the  attorney  after  his  death  ;  that  all  the  guards  intended  to  be 
introduced  by  the  Statute  of  Frauds  would  be  entirely  destroyed,  and  the 
statute  itself  virtually  repealed. 

Parol  evidence  not  admissible  to  add  a  new  subject  matter  or  new  devisee. 

"  Upon  examination  of  the  decided  cases  on  which  the  plaintiff  has  re- 
lied in  argument,  no  one  will  be  found  to  go  the  length  of  supporting  the 
proposition  which  he  contends  for  ;  on  the  contrary,  they  will  all  be  found 
consistent  with  the  distinction  above  adverted  to, — ^that  an  uncertainty, 
which  arises  from  applying  the  description  contained  in  the  will  either  to 
the  thing  devised,  or  to  the  person  of  the  devisee,  may  be  helped  by  parol 
evidence ;  but  that  a  new  subject  matter  of  devise,  or  a  new  devisee, 
where  the  will  is  entirely  silent  upon  either,  cannot  be  imported  by  parol 
evidence  into  the  will  itself." 

His  Lordship  then  proceeded  to  examine  the  principal  authorities  upon 
the  subject,  (2)  and  concluded  thus : 

"  As  well  therefore,  upon  the  authority  of  the  cases,  and  more  particu- 


(1)  3  T.  E.  8f. 

(2)  Lowe  V.  Huntingtower  (Lord),  4  Russ.  581,  n. ;  Standen  v.  Standen,  2  Ves.  589 ;  Mosley 
V.  Massey,  8  Bast,  149;  S'elwood  v.  Mildmay,  3  Ves.  306 ;  Goodtitle  v.  Southern,  1  M.  &  8,  299; 
Day  V.  Trigg,  1  P.  Wms.  286;  Hunt  v.  Hort,  3  Bro.  0.  0.  311 ;  Doe  d.  Oxenden  v.  Chichester,  4 
Dow,  65;  Newburgh  v.  Newburgh,  3  Madd.  364.  See  further,  Doe  d.  Dunning  v.  Cranstoun,  7 
M.  &  W.  1 ;  Doe  d.  Brown  v.  Bi>own,  1 1  East,  441 ;  Doe  d:  Browne  v.  Greening,  3  M.  &  S.  171 ; 
Doe  d.  Tyirel  v.  Lyford,  4  Id.  550 ;  Doe  d.  Preedy  v.  Holton,  4  A.  &  E.  76 ;  Jarm.  on  Wills, 
p.  360. 
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larly  of  that  which  is  last  referred  to,(l)  as  upon  reason  and  principle,  we 
think  the  evidence  offered  by  the  plaintiff  would  be  inadmissible  upon  the 
trial  of  the  issue,  and  that  it  would  therefore  be  useless  to  grant  the  issue 
in  the  terms  directed  by  the  vice-chancellor."(2) 

From  the  decision  in  Miller  agt.  Travers,  this  principle  and  general 
rule  may  be  deduced,  that  no  extrinsic  evidence  of  the  testator's  intention 
is  admissible,  for  the  purpose  of  introducing  new  words,  and  a  new  de- 
scription, into  the  body  of  the  will  itself, — -in  other  words,  for  the  purpose 
of  introducing  into  the  will  an  intention  not  apparent  upon  the  face  of  the 
will :  and  the  reason  given  for  this  rale  is,  because  the  testator's  intention 
is  to  be  collected  from  the  words  tised  in  the  will,  and  that  words  which 
he  has  not  used  cannot  be  added. 

Deeds,  and  other  writings. 

Extrinsic  evidence  is  not  admissible  either  to  contradict,  add  to,  sub- 
tract from,  or  vary  the  terms  of  a  deed.(3)  "  It  would  be  inconvenient," 
says  Lord  Coke,"  that  matters  in  writing,  made  by  advice  and  on  consid- 
eration, and  which  finally  import  the  certain  truth  of  the  agreement  of  the 
parties,  should  be  controlled  by  an  averment  of  parties,  to  be  proved  by 
the  uncertain  testimony  of  slippery  memory  ;  and  it  would  be  dangerous 
to  purchasers  and  all  others  in  such  cases,  if  such  nude  averments  against 
matter  in  writing  should  be  admitted."(4) 


(1)  So.  Newburgh  v.  Newburgh,  ut  supra. 

(2)  The  Lord  Chancellor  expressed  his  concurrence  with  this  judgment,  and  determined  that 
the  issue  could  not  be  granted  as  ordered  by  the  vice-chancellor ;  and  the  order  of  the  vice- 
chancellor  was  accordingly  reversed. 

(3)  Countess  of  Rutland's  Case,  5  Rep.  26  a.  For  examples,  see  Buckler  v.  Millerd,  2  Tent, 
lot ;  Tinney  v.  Tinney,  3  Atk.  8 ;  1  Wils.  34 ;  Imham  (Lord)  v.  Child,  1  Dick.  554 ;  Brydges  v. 
Chandos  (Duke),  2  Yes.  411 ;  Haynes  v.  Hare,  1  H.  El.  659  ;  Clifton  t.  Walmesley,  5  T.  R.  567 ; 
Ex  parte  Hooper,  2  Rose,  328. 

The  following  American  cases  are  cited  as  a  further  illustration  of  the  rule  stated  in  the  test. 
Butler  V.  Gale,  1  WUhams  (Vt.)  139  ;  Todd  v.  Philhower,  4  Zabr.  (N.  J.)  796 ;  Cook  v.  Whiting, 
16  111.  480;  Ware  v.  Richardson,  3  Md.  605;  In  re  Young's  Estate,  3  Md.  Ch.  Decis.  461.  See 
MorreU  v.  Cook,  35  Maine,  207. 

Extrinsic  circumstances  may  be  proved  to  apply  the  description  in  the  deed  to  its  subject 
matter,  or  to  render  the  description  certain  (Dodge  v.  Potter,  18  Barb.  193  ;  Carnley  v.  Stanfield, 
10  Texas,  546 ;  Abbott  v.  Pike,  33  Maine,  204 ;  Bates,  v.  Bower,  17  Mis.  (2  Bennett)  550) ;  or 
to  explain  a  latent  ambiguity  (Breeding  v.  Taylor,  13  B.  Mon.  477) ;  or  to  show  the  condition  of 
the  premises,  where  a  right  to  flow  land  arises  out  of  that  condition  (Hadden  v.  Shoutz,  15  111. 
581);  or  to  determine  and  define  a  conveyance  of  water  power  (Wyman  v.  Parrar,  35  Maine,  64) ; 
or  define  the  things  appurtenant  to  the  premises  (Lathrop  v.  Blake,  3  Foster  (N.  H.)  46). 

(4)  In  the  Countess  of  Rutland's  Case,  5  Rep.  26  a. 

Note  487. — There  seems  to  be  no  material  distinction  between  wills  and  deeds  of  conveyance, 
in  regard  to  the  admissibility  of  parol  evidence  to  ascertain  the  intention.  Deeds  require  partic- 
ular words  in  particular  cases  to  express  a  given  purpose ;  but  when  that  requisition  is  complied 
with,  the  rules  of  construction  are,  in  general,  the  same ;  for  the  intention  is  to  be  sought  for  in 
all  alike.     See  Wright  v.  King,  3  T.  R.  470;  Wigram  on  Extr.  Ev,  68,  note  6. 

Hence  a  court,  in  the  exercise  of  the  office  of  construction,  must,  in  respect  to  deeds  as  well 
as  wills,  limit  itself  to  the  inquiry — what  intention  do  the  words  of  the  instrument  express? — 
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■without  regard  to  any  intention  independent  of  the  words.  And  the  facta  aliunde  material  to 
the  above  question  being  proved,  no  further  evidence  of  that  nature  can  be  received;  for,  in  the 
language  of  our  author,  "  parol  evidence  is  not  admissible  to  contradict,  or  vary,  or  add  to,  the 
terms  of  a  deed."  To  the  general  rule,  see  Gittings  v.  Hall,  1  Harr.  &  John.  14  ;  King  v.  King, 
1  Mass.  R.  496;  Faw  v.  Marsteller,  1  Granch,  29;  South  Carolina  Society  v.  Johnson,  1  McCord's 
R.  41 ;  Barkley  v.  Barkley,  3  McCord's  R.  2B9:  Hawes  v.  Barker,  3  John.  R.  506  ;  Richards  v 
Kjllam,  10  Mass.  R.  239;  Brown  v.  Cobb,  10  Lou.  B.  (Curry),  172;  O'Hara  v.*HaU,  4  Ball.  R- 
340 ;  Clark  v.  McMillan,  2  N.  Car.  Law  Repos.  265  ;  United  States  v.  Thompson,  1  Gall.  R.  388 .' 
Church  V.  Church,  4  Yeates'  R.  281 ;  Thompson  v.  White,  1  Ball.  R.  4  26  ;  McDermot  v.  TJ.  s' 
Ins.  Co.,  3  Ser.  &  Rawie,  607 ;  Howard  v.  Rogers,  4  Harr.  &  John.  278 ;  Hale  v.  Henrie,  2 
"Watts's  R.  153  ;  Tymason  v.  Bates,  14  Wend.  671 ;  Moser  v.  Libenguth,  2  Bawle,  428  ;  Heagy 
V.  Umberger,  10  Ser.  &  Rawle,  342;  Iddings  v.  Iddiags,  7  Ser.  &  Rawle,  114;  McWilliams  v. 
Martin,  12  Id.  269;  Pooser  v.Tyler,  1  McCord's  Ch.  R.  18;  Holmes  v.  Simons,  3  Dess.  Eq.  R- 
149 ;  Meads  v.  Lansing,  1  Hopk.  Ch.  R.  124 ;  Hoffman  v.  Coster,  2  Whart.  R.  453. 

Where  a  deed  of  gift  imported  an  absolute  estate  in  fee  in  the  donee,  and  was  capable  of  being 
satisfied  as  such,  parol  evidence  was  held  inadmissible  to  show  that  the  donor  intended  to  give  a 
life  estate  only,  with  a  limitation  to  the  defendants.  Pooser  v.  Tyler,  1  McCord's  Ch.  R.  18.  ITor 
can  it  be  shown  in  this  way,  that  by  mistake  one  tract  was  inserted  in  a  deed,  instead  of  an- 
other (Bell  V.  Morse,  6  N".  H.  R.  205);  one  course,  distance  or  monument,  instead  of  another 
(Jackson  ex  dem.  Putnam  v.  Bowen,  1  Cain.  R.  358  ;  Milling  v.  Crankfield,  1  McCord's  R.  259 ; 
Den  ex  dem.  Osborn  v.  Coward,  2  Murph.  R.  77;  Hamilton's  Lessee  v.  Cawood,  3  Harr.  & 
McHen.  437 ;  Linseott  v.  Fernald,  5  Greeul.  496) ;  or  that  a  description  of  lands  as  lying  "  be- 
tween A.  and  B.,"  was  intended  to  include  those  termini,  or  either  of  them  (Revere  v.  Leonard, 
1  Mass.  R.  91);  or  that  a  straight  line  called  for  was  intended  to  be  a  curved  line  (Allen  v. 
Kingsbury,  16  Pick.  235  ;  Dogan  v.  Seekright,  4  Hen.  &  Munf.  125  ;  stated  post) ;  or  that  part  of 
the  premises  described  were  intended  to  have  been  excepted  (Jackson  ex  dem.  Russell  v.  Groy, 
12  John.  R.  427  ;  Harvey  v.  Newton,  7  Pick.  29  ;  Jackson  ex  dem.  Webb  v.  Roberts'  Execu- 
tors, 11  Wend.  426;  Snyder's  Lessee  v.  Snyder,  6  Binn.  R.  426;  Lock  v.  Whiting,  10  Pick. 
279) ;  or  that  a  deed  professing  to  convey  all  was  intended  to  convey  a  part  only  (Barkley  v. 
Barkley,  3  McCord's  R.  269;  Paine  v.  Mclntyre,  1  Mass.  B.  69  ;  Child  v.  Wells,  13  Pick.  115  ; 
Gittings  V.  Hall,  1  Harr.  &  John.  14 ;  Beeson  v.  Hutchinson,  4  Watts'  R.  442.  Where  T.  and  E. 
by  their  deed  conveyed  to  R.  "  all  that  lot  or  parcel  of  ground  situate  and  lying  in  Baltimore 
town,  and  distinguished  on  the  plot  of  said  town  by  the  No.  25,  and  beginning  for  the  same  at," 
Ac,  describing  the  land  by  courses  and  distances,  and  adding — "  To  have  and  hold  the  same  and 
every  part  thereof  to  the  said  R."  &c. ;  it  was  held,  that  the  entire  lot  passed,  altliough  not 
included  within  the  special  description  by  courses  and  distances  ;  and  parol  evidence  that  it  was 
the  intention  not  to  convey  the  whole  lot,  but  only  that  included  by  the  special  description,  was 
rejected.  Buchanan's  Lessee  v.  Stewart,  3  Harr.  &  John.  329.  See  the  cases  post,  note  520. 
Nor  is  such  evidence  admissible  to  show  that  the  person  described  as  grantee  was  not  the  one 
intended  (Milling  v.  Crankfield,  1  McCord's  R.  262  ;  see  Thompson  v.  Gray,  2  Stewart  &  Porter 
64,  65) ;  or  that  a  lease  reserving  rent  to  A.  for  his  sole  use  was  intended  to  be  for  the  benefit  of 
another  person  (Jackson  ex  dem.  Borinell  v.  Poster,  12  John.  R.  488);  or  that  a  grant  of  a 
right  of  way  across  the  grantor's  lands  was  intended  to  give  the  right  of  going  partly  across  and 
then  coming  out  at  another  place  on  the  same  side  (Gomstock  v.  Van  Deusen,  5  Pick.  R.  163  ; 
and  see  this  case,  and  others,  post,  note  510,  as  to  the  influence  of  user,  and  circumstances  col- 
lateral to  the  question  of  intent,  in  locating  a  way  obscurely  granted.)  Where  a  deed  haS  been 
executed  to  several,  without  designating  in  what  proportions  they  are  to  hold,  they  take  in  equal 
proportions ;  and  parol  proof  to  give  a  different  operation  to  the  deed  is  inadmissible.  Treadwel  1 
V.  Buckley,  4  Day's  R.  395.     *  *  And  see  Brown  v.  Saltonstall,  3  Mete.  R.  423.  *  * 

A  deed  of  a  share  in  the  stock  of  a  manufacturing  corporation  imports  only  a  conveyance  of 
the  grantor's  incorporeal  right  in  the  corporation ;  and  parol  evidence  cannot  be  given  to  show 
that  it  was  intended  to  pass  his  interest  as  a  tenant  in  common  in  the  realty  used  by  the  cor- 
poration, but  not  a  part  of  the  corporate  property.  Leffingwell  v.  Elliott,  8  Pick.  455.  See  per 
Shaw,  C.  J.,  in  Brown  v.  Thorndike,  15  Id.  100,  101,  stated  ante,  note  263,  as  to  the  influence  of 
circumstances  collateral  to  the  question  of  intent  in  such  cases. 

It  has  been  held,  that  parol  evidence  is  inadmissible  to  contradict  a  sheriff's  deed  which  states 
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a  sale  under  a  particular  execution,  by  showing  that  the  execution  was  withdrawn  after  the  levy 
and  sale.  Jackson  ex  dem.  Clowes  v.  Vanderheyden,  17  John.  E.  16f  ;  Jackson  ex  dem.  Feeter 
V.  Sternberg,  20  Id.  49.  Quere,  however,  where  the  object  is  to  show  that  there  was  no  author- 
ity to  sell  in  the  sheriff's  hands  at  the  time;  for,  in  general,  the  recital  of  a  power,  so  far  from 
being  conclusive,  is  not  even  prima  facie  evidence  of  its  existence,  and  may  be  contradicted. 
See  per  Edmonds  and  Seward,  Senators,  in  Jackson  ex  dem.  Webb  v.  Roberts'  Executors,  11 
Wend.  430,  et  ^q.  But  where  the  existence  of  the  power  recited  is  shown,  so  that  it  might 
have  been  acted  upon  at  the  time,  you  shall  not  contradict  the  deed  by  parol  evidence  that  the 
sale  was  under  a  different.power,  \yhich  would  convey  a  different  interest.  Accordingly,  where 
several  executions  were  in  a  sheriff's  hands  under  such  circumstances  that  he  might  have  sold 
under  either  or  all  of  them,  and  the  sheriff's  deed  stated  the  sale  to  have  been  mads  under  all ; 
held,  that  parol  proof  of  the  sheriff's  having  sold  a  portion  of  the  premises  under  one  of  the  exe- 
cutions was  inadmissible  to  vary  the  operation  ol  the  deed  Jackson  ex  dem.  Webb  v.  Koberts' 
Exeoutor.i,  11  Wend.  422.  If  there  were  in  fact  two  executions,  and  the  deed  should  state  a 
sale  under  one  only,  you  could  not  be  allowed  to  vary  the  operation  of  the  deed  by  showing  that 
he  sold  under  both.  Id.  42'7,  per  Walworth,  Chancellor.  It  may  be  shown,  however,  by  proof 
aliunde,  that  a  distinct  part  of  the  premises  was  sold  on  a  satisfied  execution,  and  thus  the  sale, 
so  far,  win  be  avoided.  Id. ;  see  Jackson  ex  dem.  Saunders  v.  Caldwell,  1  Cow.  R.  622 ;  Wood- 
cock V.  Bennet,  Id.  711.  And  evidence  aliunde  is  always  admissible  by  way  of  applying  a  suffi- 
cient, though  in  some  respects  erroneous  reference  to  its  proper  object.    See  jjos/,  note  514. 

Several  Massachusetts  oases  of  some  interest  relate  to  actions  upon  the  covenants  in  a  deed. 
The  defendant  conveyed  to  the  plaintiff  "all  that  part  of  my  land  and  messuage  which  I  pur- 
chased of  J.  B.,  by  deed  dated  October  24th,  1826,  and  recorded  in  the  Plymoutli  registry  of 
deeds,  book  165,  folios  1 9,  20,"  defining  it  by  metes  and  bounds ;  and  covenanted  against  all  in- 
cumbrances. The  deed  from  J.  B.  reserved  a  right  of  way  over  such  land,  for  the  purpose  of 
taking  water  from  a  spring  situated  in  it ;  held,  in  an  action  upon  this  covenant,  that  the  exist- 
ence of  the  easement  was  a  breach ;  that  the  reference  to  the  deed  from  J.  B.  was  made  to  iden- 
tify the  land  conveyed,  and  not  for  the  purpose  of  limiting  or  qualifying  the  estate  granted;  and 
that  parol  evidence  that  the  plaintiff  knew,  at  the  time  of  the  execution  of  the  deed,  of  the  ex- 
istence of  the  easement,  expected  it  to  remain,  and  bought  subject  to  it,  was  inadmissible  to  con- 
trol the  meaning  of  the  covenant,  or  in  mitigation  of  damages.  Harlow  v.  Thomas,  15  Pick.  66. 
So  also  in  Townsend  v.  Weld  (8  Mass.  R.  14H),  in  an  action  of  covenant  against  incumbrances ; 
held,  that  the  grantor  could  not  prove  the  grantee's  knowledge  of  an  existing  incumbrance 
through  which  he  had  been  evicted,  and  agreed  that  the  grantor  should  not  be  charged  in  the 
event  of  such  eviction.     See  Eveleth  v.  Crouch,  15  Id.  307  ;  Hovey  v.  Newton,  7  Pick.  29. 

In  Pennsylvania,  in  an  action  against  a  grantor  for  a  breach  of  covenant  of  general  warranty 
in  a  deed,  it  is  not  competent  for  the  grantor  to  prove  by  oral  testimony,  that,  at  the  time  he  ex- 
ecuted the  deed,  he  assigned  to  the  grantee  a  judgment  against  a  third  person,  which  the  grantee 
accepted  as  his  sole  security,  and  agreed  never  to  hold  the  grantor  hable.  CoUingwood  v.  Irwin, 
3  Watts'  R.  306. 

In  the  above  cases,  the  grantee's  knowledge  of  the  cotemporaneous  facts  to  whidi  the  pro- 
posed evidence  related,  was  held  irrelevant,  both  in  respect  to  the  question  as  to  what  was  in- 
tended to  pass  by  the  deed,  and  the  point  of  damages.  "  The  intention,"  the  court  said,  in  Har- 
low V.  Thomas  {supra),  "  must  be  ascertained  from  the  instrument  itself,  and  cannot  be  proved 
aiiunde."  Under  certain  circumstances,  however,  the  knowledge  of  a  party  as  to  colempora- 
neous'circumstances  may  become  material,  with  a  view  to  a  right  interpretation  of  the  words  of 
the  deed,  and  then  it  is  allowed  to  be  shown  as  a  fact  collateral  to  the  question  of  intent.  See 
post,  note  516 ;  also  Venable  v.  McDonald,  4  Dana,  336,  and  other  cases  stated  posi,  note  510. 
In  Loland  v.  Stone  (10  Mass.  R.  459),  the  action  was  on  a  covenant  of  seizin,  and  the  slate  of 
facts  existing  at  the  time,  evincing  that  the  grantee  well  knew  of  the  previous  conveyance  of  the 
parcel  which  ho  complained  of  having  lost,  that  he  paid  nothing  for  it,  and  that  was  included  in 
the  deed  to  him  by  mistake,  was  allowed  to  be  shown  in  mitigation  of  damages ;  and  his  decla- 
rations subsequent  to  the  conveyance  were  admitted  to  establish  the  cotemporaneous  facts,  and 
his  knowledge  of  them.  Id.  461.  The  question  was  not  one  of  interpretation,  hut  of  damages ; 
and  they  depended  upon  the  consideration  actually  paid  for  the  land  lost ;  hence,  assuming  that 
the  acknowledgment  of  consideration  in  the  deed  constituted  no  estoppel  against  showing  the 
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real  facts  in  that  respect,  the  evidence  was  pertinent.  See  ante,  note  126;  also  ante,  note  471. 
See,  in  connection  with  Leland  v.  Stone,  the  remarks  made  concerning  it  in  Comstock  v.  Tan 
Deusen,  5  Pick.  166 :  also  in  Harlow  v.  Thomas,  15  Pick.  70,  where  the  distinction  between  the 
covenant  of  warranty  and  of  seizin,  in  this  respect,  was  directly  adverted  to. 

"Where  the  plaintiff  sought  to  make  the  estate  of  the  defendant's  intestate  liable,  on  the  ground 
that  the  intestate  was  a  joint  purchaser  of  the  lands  with  the  plaintiff;  it  appearing  that  the 
plaintiff,  as  owner  of  the  whole  tract,  had,  during  the  intestate's  life,  sold  to  the  latter  one  half 
of  it ;  held,  that  parol  evidence  of  the  joint  purchase  was  inadmissible,  as  contradicting  the 
plaintiff's  act  of  sale  to  the  defendant.     Walsh  v.  Texada's  Syndics,  1  Mart.  Lou.  E.  231. 

A  mortgage  and  master's  deed  on  foreclosure,  absolute  on  their  face,  cannot  be  controlled  or 
varied  in  their  operation  by  parol  evidence  that  both  were  given  subject  to  a  lease.  Sinclair  v. 
Jackson  ex  dem.  Field,  8  Cowen's  R.  543. 

In  ejectment  by  a  mortgagee,  or  one  claiming  under  him,  held,  that  the  mortgage  being  con- 
ditioned for  the  payment  of  money,  parol  evidence  of  its  having  been  given  to  indemnify  the 
mortgagee  as  special  bail  for  the  mortgagor,  and  that  no  damage  had  occurred,  was  inadmissible. 
Jackson  ex  dem.  Pox  v.  Jackson,  5  Cowen's  R.  173.  Where  a  chattel  mortgage  was  con- 
ditioned for  the  payment  of  $50  and  interest ;  held  not  admissible  for  the  mortgagor  to  prove 
that  the  mortgage  was  given  to  indemnify  the  mortgagee  against  liability  on  a  note  of  $25,  which 
he  had  signed  as  surety  for  the  mortgagor.  Patohin  v.  Pierce,  12  Wend.  61.  In  Guernsey  v. 
Palmer  (7  W'Ond.  248),  the  payee  of  a  note  had  taken  from  the  maker  a  deed  of  lands  subject  to  cer- 
tain incumbrances,  and  at  the  same  time  executed  an  instrument  agreeing,  in  case  the  land 
should  aeU  for  more  than  enough  to  pay  the  note  and  satisfy  the  incumbrances  and  incidental 
expenses,  that  he  would  pay  the  surplus  to  the  maker;  held,  that  the  deed  and  agreement 
amounted  to  a  mortgage,  and  that  parol  evidence  on  the  part  of  the  maker  of  a  note  to  show  that 
an  absolute  sale  was  intended,  and  not  a  mortgage,  was  inadmissible.  See  post,  note  514 ;  also 
Brooks  V.  Maltbie,  4  Stew.  &  Porter,  96. 

There  are  few  cases,  in  courts  of  law,  where,  in  respect  to  a  deed  of  conveyance,  or  otlier  in- 
strument, it  is  allowable  to  aver  or  prove  what  the  party  intended,  as  contradistinguished  from 
what  the  words  of  the  instrument  express.    Some  instances  in  which  such  an  inquiry  is  admis- 
sible, were  adverted  to  in  note  516,  and  others  will  be  seen  in  the  notes  occurring  hereafter.    It 
is  proper  to  notice  in  this  place,  however,  that  it  has  been  settled  in  New  York,  contrary  to  the 
doctrine  which  prevails  elsewhere,  that  a  deed  of  lands,  or  a  conveyance  of  personal  property, 
apparently  absolute,  may,  at  law,  be  shown  by  parol  evidence  to  have  been  intended  as  I 
a  mortgage,  and  treatgcl  accordingly ;  and  this,  not  only  as  between  the  parties,  but  even  in  I 
favor  of  one  party  against  a  stranger,  provided  the  latter  has  not  been  drawn  to  act  upon  the) 
faith  of  the  instrument  being  what  ,it  imports.    Walton  v.  Oronly's  Adm'r,  14  Wend.  63  ;  Gil-I 
Christ  V,  Cunningham,  8  Id.  641 ;  Roach  v.  Cosine,  9  Id.  227  ;  King  v.  Franklin,  2  Hall's  R.  N. 
T.  S.  C  1 ;  Obampliu  v.  Butler,  18  John.  R.  169.    But  see  per  Nelson,  J.,  in  Patchin  v.  Pierce, 
12  Wend.  61,  64,  who  appears  to  have  thought  that  such  proof  was  proper  in  equity  only,  and 
upon  the  assumption  of  fraud  in  the  grantee,  (ike.    That  view  is  undoubtedly  in  accordance  with 
the  general  doctrine  in  England,  as  well  as  a  majority  of  the  cases  in  this  country.     See  the 
equity  cases  cited  iv/ra,  of  this  note. 

*  *  The  doctrine  of  the  New  Tork  cases,  above  cited,  was  followed  in  Webb  v.  Rice  (1  Hill's  / 
N.  T,  R.  219).   But  see  S.  C.  in  the  Court  of  Errors,  6  Hill,  219,  where   all  those  cases  were  ' 
overruled.    The  law  in  New  Tork  is  now  in  conformity  with  the  rule  in  England,  and  in  most  of 
the  United  States.  *  * 

(In  Webb  v.  Rice,  it  was  adjudged  that  parol  evidence  cannot  be  received  in  a  court  of  law  to 
show  that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage.  In  Hodges  v.  The  Tennessee 
Marine  and  Fire  Insurance  Co.  (4  Selden  N.  Y.  416),  such  evidence  was  held  admissible  in 
equity ;  and  it  has  been  recently  determined  by  the  Court  of  Appeals,  in  Despard  v.  Walbridge, 
(1  Smith  (15  N,  T.  Rep.)  374),  that  under  the  Code  such  evidence  is  admissible  both  at  law  and  in 
equity.) 

In  South  Carolina,  the  question  arose  whether  a  bill  of  sale  of  a  slave,  apparently  absolute, 
could,  as  between  the  parties,  be  shown  by  parol  to  have  been  intended  as  a  mortgage.  The 
court  held,  it  could  not,  in  a  court  of  law ;  though  in  equity,  such  evidence  would  be  proper 
And  they  said,  that  aJl  the  decisions  in  equity  went  on  the  ground  of  fraud;,  i.e.,  semik,  a  fraudu- 
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lent  application  of  the  instrument.  Stinson  v.  MeKeown,  1  Hill's  Rep.  387,  per  O'Neall,  J.,  de- 
livering the  opinion  and  citing  O'Harra,  v.  Hall  4  DaU.  E.  340,  and  Strong  v.  Stewart,  4  John- 
Ch.  E.  161.  In  Kentucky,  it  has  been  held,  in  respect  to  a  bill  of  sale,  apparently  absolute,  but 
intended  as  a  mortgage  to  secure  a  sum  of  money,  that  after  payment  of  the  money,  the  mortga- 
gor's remedy  for  the  property  is  at  law,  though  the  mortgagee  still  retains  the  bill  of  sale ;  for, 
under  such  circumstances,  the  rule  of  evidence  at  law  and  in  equity  is  the  same.  Blanchard  v. 
Kenton,  4  Bibb,  441.  But  where  a  sheriff,  in  virtue  of  an  execution  against  A.,  had  levied  on 
land  sold  by  A.  to  B.,  by  deed  absolute  on  its  face ;  held,  that  the  sheriif  could  not  give  parol 
evidence  of  the  deed  being  intended  as  a  mortgage,  provided  that  the  deed  was  given  in  good 
faith;  and  was  not  a  contrivance  to  screen  the  property  froin  creditors.  Stanton  v.  The  Common- 
wealth, 2  Dana's  E.'  397.  "Written  instruments  are  valueless,"  said  the  court,  "if  they  can  be 
thus  modified  by  parol  testimony."  Id.  398.  In  Maryland  (Bend  v.  The  Susquehannah  Bridge 
and  Bank  Company,  6  Harris  &  Johnson,  128),  the  plaintiff  sued  to  recover  the  installments  due 
on  certain  shares  of  stock  in  their  company,  alleging  the  defendant  to  be  the  owner  of  the  stock 
in  virtue  of  an  assignment  by  writing,  under  seal,  and  apparently  absolute,  from  one  P.,  the  origi- 
nal subscriber.  Among  other  tilings,  the  defendant,  on  the  trial,  offered  to  prove  that  the  assign- 
ment was  intended,  not  as  an  absolute  transfer,  but  as  a  mortgage  to  secure  a  debt.  The  court 
deemed  it  unnecessary  to  inquire,  how  far  the  fact,  if  it  were  established,  would  go  to  affect  the 
defendant's  liability ;  for  they  said,  the  evidence  was  clearly  inadmissible,  being  offered  by  an 
immediate  party  to  a  sealed  instrument,  to  contradict  and  change  the  terms  of  it,  for  the  purpose 
of  defeating  rights  claimed  and  growing  out  of  that  very  instrument  alone,  and  with  nothing  to 
take  it  out  of  the  operation  of  the  general  rule,  &o.  Id.  133,  134.  In  Connecticut,  the  general 
doctrine  was  considerably  discussed  between  two  towns,  W.  and  E.,  on  a  question  as  to  the  set- 
tlement of  certain  paupers.  The  question  seems  to  have  been,  whether  the  ancestor  of  the 
paupers  had  possessed  in  her  own  right  and  feef  real  estate  in  E.  to  the  value  of  one  hundred 
dollars.  Tliis  depended  mainly  upon  the  nature  of  the  deed  under  which  the  ancestor  acquired 
the  property.  The  deed  was  apparently  absolute ;  but  at  the  time  of  its  execution  another  writ- 
ing wSs  entered  into,  binding  the  ancestor  to  deliver  the  deed  to  the  grantor,  in  case  the  latter, 
within  three  years,  "brings  me  (the  ancestor)  the  eight  hundred  dollars,  with  interest;"  that 
being  the  exact  amount  of  consideration  money  mentioned  in  the  deed.  The  court  refused  to 
construe  these  two  writings  as  a  mortgage,  but  considered  them  in  the  light  of  a  defeasible  pur- 
chase, as  they  showed  no  debt  to  be  secured.  See,  as  to  this  distinction  post,  note  514,  and  the 
cases  there  cited.  And  the  question  was  raised  on  two  successive  trials  (there  were  three  in  all), 
how  far  parol  evidence  was  admissible  to  show  that  a  security,  and  not  a  sale  was  intended. 
The  first  proposition  of  R.  was  to  prove  the  deed  to  have  been  designed  to  cover  a  usurious  loan, 
and  so  that  it  was  void.  This  the  court  held  inadmissible,  on  the  ground  that  strangers  (and  such 
was  the  light  in  which  the  towns  were  viewed)  could  not  impeach  a  deed  for  that  cause.  Read- 
ing V.  "Weston,  1  Conn.  R.  409.  The  next  time  the  cause  was  tried,  R.  offered  to  show  that  the 
transaction  was  one  of  borrowing  and  lending,  and  intended  as  a  mortgage.  The  court  held  this 
testimony  inadmissible,  on  the  general  rule  that  parol  evidence  could  not  be  received  in  u  court 
of  law,  to  contradict  or  vary  a  written  instrument.  It  was  urged  that  though  this  doctrine  would 
apply  as  between  the  parties,  E.,  a  stranger,  was  not  estopped.  As  to  this,  the  court  said,  the 
exception  went  no  further  than  to  allow  a  stranger  to  adduce  parol  evidence  with  a  view  of  pre- 
venting a  fraudulent  operation  of  the  histrumont  upoij  his  interests;  and  the  plaintiff  (E.)  had 
■not  suggested  that  any  fraud  was  contemplated  or  practiced.  The  court  conceded,  that  in  equity 
it  had  often  been  decided  that  parol  evidence  is  admissible  to  show  that  an  absolute  deed  was  in- 
tended as  a  mortgage,  and  that  a  defeasance  was  omitted  through  fraud  or  mistake.  "  But  chan- 
cery interposes,"  they  added,  "because  a  court  of  law  does  not  afford  a  remedy."  Reading  v. 
Weston,  8  Conn.  E.  117,  120,  121,  122.  See  S.  C,  after  first  trial,  1  Id.  143.  How  far  the  doc- 
trine in  the  above  ease  may  consist  with  the  exception  in  respect  to  strangers  as  recognized  in 
several  other  cases,  will  bo  scon  infra.  The  decision,  along  with  tliose  noticed  supra,  goes  to  show 
how  widely  other  courts  have  departed  from  the  latitudinary  notion  in  New  York,  relating  to 
parol  evidence  for  the  purpose  of  changing  an  apparently  absolute  deed  into  a  mortgage.  As  to 
the  doctrine  in  Louisiana,  see  Purdnn  v.  Linton's  Ex'rs,  9  Lou.  R.  (Curry)  563. 

In  Massaohusett,  no  trust,  whether  arising  by  implication  of  law,  or  otherwise,  can  be  set  up 
I  by  parol  to  vary  the  operation  of  a  deed,  apparently  absolute;  aud  tliis,  even  as  in  favor  of  a 
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creditor  or  third  person,  provided  no  intent  to  defraud  be  made  out.  Northampton  Banii  v.  Whit- 
ing, 12  Mass.  R.  104 ;  Jenny  v.  Alden,  Id.  375 ;  Storer  v.  Bataon,  8  Id.  431,  442 ;  Goodwin  v. 
Hubbard,  15  Id.  210.  And  held,  there,  that  the  tenant  in  a  writ  of  entry  could  not  be  allowed 
to  sliow  by  parol  that  the  deed  by  him  to  the  demandant,  in  virtue  of  which  the  latter  claimed, 
it  being  apparently  absolute,  was  intended  as  a  mortgage,  or  was  given  upon  any  other  trust 
though  the  sole  object  of  the  evidence  was  to  rebut  the  idea  of  a  sale,  so  as  to  lay  the  foundation 
for  proving  usury.  Fhnt  v.  Sheldon,  1 3  Mass.  R.  443.  And  see  Hale  v.  JeweU,  1  Greenl.  K. 
435.     But  see  Reading  v.  "Weston,  mpra,  and  posi,  note  498. 

In  Maine,  where  both  parties  in  a  court  of  law  introduced  proof  to  show  that  an  unsealed  bill 
of  sale,  absolute  on  its  face,  was  intended  as  a  mortgage,  the  court  acted  upon  it;  though,  had 
such  proof  been  offered  by  one  party,  and  objected  to  by  the  other,  it  seems  it  would  not  have 
been  received.  See  Smith  v.  Tilton,  1  Fairf.  R.  350 ;  Jewett  v.  Reed,  5  Greenl.  R.  96 ;  Hale  v. 
Jewell,  1  Greenl.  R.  435 ;  Fales  v.  Reynolds,  2  Shepl.  R.  89. 

It  would  be  impertinent  to  our  purpose  to  enter  at  large  upon  the  chancery  doctrine  on  this 
subject.  The  difference  between  the  rule  there,  and  at  law,  arises  from  the  different  jurisdictions 
exercised  respectively  by  those  courts.  The  former  has  ample  power  to  correct  mistakesj  relieve 
against  frauds,  &o.,  by  which  written  instruments  have  been  prevented  from  expressing  the  intent 
of  the  parties ;  and  in  order  to  the  performance  of  this  oifice,  it  must  of  course  have  the  incidental 
right  of  inquiring  in  various  cases — what  did  the  parties  intend  ?  as.  contradistinguished  from  the 
ordinary  inquiry — what  intent  does  the  instrument  express  ?  But  except  in  those  special  cases, 
where  from  the  broader  range  of  equity  jurisdiction,  issue  may  be  and  is  taken  upon  the  question 
of  intention  as  an  independent  fact;  the  powers  of  that  court  are  neither  greater  or  less  than  those 
of  a  court  of  law.  Both  are  then  limited  to  the  simple  office  of  interpretation,  and  neither  can 
admit  parol  evidence  to  add  to,  or  vary,  the  terms  of  an  instrument. 

Such  is  the  general  rule.  "With  reference,  therefore,  to  parol  evidence  in  equity  for  the  pur- 
pose of  changing  a  conveyance  apparently  absolute  into  a  mortgage,  it  is  clear  that  it  can  only 
be  done  upon  some  ground  which  will  authorize  an  inquiry  as  to  the  real  intention,  independent 
of  the  one  expressed  in  the  writing.  But  how  far  can  this  inquiry  go  ?  Is  it  limited  to  the 
ascertainment  of  what  the  instrument  would  have  expressed,  had  it  not  been  for  some  mistake 
of  the  scrivener,  some  fraud  of  the  opposite  party,  or  some  other  intervening  circumstance,  con- 
stituting in  itself  a  sufficient  ground  of  relief  in  respect  to  written  instruments  generally  in  that 
court  ? — or  may  the  court  conform  the  instrument  to  an  intent  not  only  unexpressed,  but  which 
the  parties,  trusting  at  the  time  to  each  other,  did  not  mean  it  should  express  ?  Upon  these  and 
various  other  points,  the  cases  are  by  no  means  uniform.  As  to  the  general  doctrine,  see  2 
Story's  Eq.  287  ;  4  Kent's  Comm.  142.  See  as  to  the  rule  in  England,  Maxwell  v.  Montacute, 
1  Free,  in  Ch.  526 ;  Walker  v.  Walker,  2  Atk.  99 ;  Joynes  v.  Statham,  3  Id.  389 ;  Ternon  v. 
Bethel,  2  Eden's  R.  113 ;  Harris  v.  Horwell,  Gilb,  Eq.  Gas.  11 ;  Dixon  v.  Parker,  2  Ves.  sen. 
219 ;  in  the  United  States  Court,  Hughes  v.  Edwards,  9  Wheat.  489 ;  New  York,  Marks  v.  Fell, 

1  John.  Ch.  R.  594 ;  Strong  v.  Stewart,  4  Id.  167 ;  James  v.  Johnson,  6  Id.  417 ;  Clark  v. 
Henry,  2  Cowen's  R.  324;  Whittick  v.  Kane,  1  Faige's  R.  206;  Slee  v.  Manhattan  Co.,  Id.  48; 
Patchin  v.  Fierce,  12  Wend.  64 ;  and  see  the  oases  at  law  cited  swpra;  Coijnecticut,  Washburn 
V.  Merrills,  1  Day's  R.  139  ;  Reading  v.  Weston,  8  Conn.  R.  117,  120,  121,  122 ;  Dean  v.  Dean, 
6  Conn.  R.  285  ;  Tennessee,  Brown  v.  Wright,  4  Yerg.  57 ;  Ohio,  Miama  Exporting  Co.  v.  The 
United  States  Bank,  1  Wright's  R.  249 ;  in  Kentucky,  Mercer  v.  Blair,  Litt.  Sel.  Cas.  412 ; 
Thompson  v.  Fatten,  5  Litt.  R.  74 ;  Lewis  v.  Robards,  3  Monroe,  409 ;  Murphy  v.  Trigg,  1  Id. 
72 ;  Lindley  v.  Sharp,  7  Id.  252  ;  and  see  the  cases  at  law  stated  supra ;  South  Carolina,  Irby  v. 
Little's  Administrator,  4  Dess.  Eq.  R.  422 ;  Todd  v.  Rivers'  Ex'rs,  1  Id.  155  ;  Lloyd  v.  Ingliss, 
Id.  333;  Fitzpatrick  v.  Smith,  Id.  345;  Hatter  v.  Etenaud,  2  Id.  570;  and  see  Stinson  v. 
McKeown,  1  Hill's  R.  387,  supra;  Virginia,  Ross  v.  NorveU,  1  Wash.  R.  14 ;  King  v.  Newman, 

2  Mun£  40 ;  Robertson  v.  Campbell,  2  Call's  R.  241 ;  North  Carohna,  Streator  v.  Jones,  3  Hawks' 
R.  423 ;  1  Murph.  449  ;  Dickenson  v.  Dickenson,  2  Id.  279 ;  S.  C,  1  N.  Car.  Law  Repos.  262 ; 
Jackson  v.  Blount,  2  Dev.  Eq.  R.  555;  Anonymous,  2  Hayw.  R.  26;  Maryland,  Watkins  T. 
Stockett's  Lessee,  6  ITarr.  &  John.  435;  Wesley  v.  Thomas,  Id.  24;  Jones  v.  Sluby,  5  Harr.  & 
John.  372;  Aliibama,  Hudson  v.  Isbell,  5  Stew.  &  Forter,  67;  English  v.  Lane,  1  Porter's  R. 
328 ;  Indiana,  Aborn  v.  Bennet,  2  Blackf  R.  101 ;  Pennsylvania,  Wharf  v.  Howell,  5  Binn,  R. 
499;  Thompson  v.  White,  1  Dall.  426,  427. 
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It  may  be  well  to  remark  hgre,  once  for  all,  that  the  Pennsylvania  cases  on  the  anbj.ect  of  oral 
evidence  in  respect  to  written  instruments,  are  not  always  safe  guides  when  the  iaquiry  is  simply 
as  to  the  rule  ai  law.  In  the  main  they  agree  in  their  results  with  the  decisions  in  equity ;  but 
to  one  accustomed  to  see  the  distinction  between  chancery  and  strict  legal  powers  preseryed  in 
some  way,  they  require  to  be  read  and  used  with  more  than  ordinary  caution,  from  the  fact,  that 
while  the  proceedings  present  all  the  external  appearance  of  a  suit  at  law,  the  judgment,  in  many 
iifstances,  involves  principles  peculiar  to  a  court  of  equity.  Thus,  judgment  will  sometimes  be 
rendered  for  the  plaintiff  in  the  action  of  ejectment,  when  a  chancellor  would  enjbrce  a  perform- 
ance of  an  agreement  for  the  land,  or  decree  a  conveyance.  See  Hawn  v.  Norris,  4  Binn.  R.  VS ; 
Moody  V.  Van  Dyke,  Id.  41 ;  Peebles  v.  Reeding,  8  Serg.  &  Rawle,  491.  Mistakes  and  frauds 
jn  -respect  to  written  instruments  may  be  shown,  in  actions  of  debt,  assumpsit,  &c.,  &c.,  brought 
upon  them,  and  the  court  will  relieve  by  acting  upon  them  precisely  as  if  the  intent  proved 
aliunde  were  expressed.  See  Moser  v.  Libenguth,  2  Rawle,  428 ;  Christine  v.  "Whitehall,  16 
Serg.  &  Rawle,  98 ;  Hultz  v.  Wright,  Id.  345 ;  Riohart  v.  Beidleman,  17  Id.  42  ;  Jordan  v. 
Cooper,  3  Id.  546 ;  CoUam  v.  Hocker,  4  Rawle,  108 ;  Thompson  v.  White,  1  DaU.  426 ;  Mackey 
v.  Brownfield,  13  Serg.  &  Rawle,  239;  Campbell  v.  MjSOlenachan,  6  Id.  171;  Christ  v.  Deve- 
baugh,  1  Id.  466  ;  Cozzens  v.  Stephensop,  5  Id.  421 ;  Baring  v.  Shippen,  2  Binn.  154;  KeUy  v. 
■Thompson,  7  Watts'  Rep.  404,  405  ;  Besore  v.  Potter,  12  Serg.  &  Rawle,  154,  158;  Heilner  v. 
Iinbrie,  6  Id.  411;  Weaver,  v.  Shyrook,  Id.  262;  Shepherd  v.  Watson,  1  Watts,  36;  King  v. 
^tubbs,  14  Serg.  &  Rawle,  206 ;  CoUam  v.  Hocker,  1  Rawle,  108.  And  see  the  cases  cited  from 
the  Pennsylvania  reports  in  our  notes,  infra,  relating  to  equity  evidence.  Various  other  pecu- 
Earities  arise  out  of  this  blending  of  legal  forma  with  equitable  principles,  which  may  be  seen  by 
reference  to  a  note  in  the  fourth  American  edition  of  Ponblanque's  Equity,  17,  ei  seq.  It  is  there 
said  that  "  the  jurisprudence  of  Pennsylvania  now  is,  what  the  common  law  of  England  would 
Jiave  been,  if  accidental  circumstances  had  not  caused  the  elevation  of  the  Court  of  Chancery." 
Jd.  19.  As  our  main  object  is  to  furnish  illustrations  of  the  rules  of  evidence  as  ■  practiced  in 
courts  of  law,  we  shall  introduce  but  few  cases  hereafter  from 'the  reports  of  that  state. 

Before  concluding  this  note,  it  may  be  proper  to  advert  to  a  point  suggested  by  some  of  the 
cases  above  noticed ;  viz :  the  right  of  sirangers  to  give  parol  evidence  for  the  purpose  of  varying 
or  adding  to  the  terms  of  an  instrument.  It  is  obvious,  that  written  stipulations  may  be  inserted 
in  an  instrument  from  various  causes  besides  that  of  a  conviction  of  the  truth  of  what  is 
expressed.  So,  for  reasons  sufHcient  to  influence  the  immediate  parties,  the  writing  may  be  so 
fashioned  as  not  to  express  tlie  whole  truth.  While,  therefore,  this  conventional  species  of  evi- 
dence shall,  in  general,  as  between  those  who  created  it  for  their  own  purposes,  conclude  them, 
and  others  standing  in  the  like  predicament,  from  showing  any  intent  contrary  to  or  beyond 
what  the  writing  expresses ;  those  who  had  no  agency  in  the  matter  ought  not  to  be  injuriously 
.affected  thereby.  Hence,  whenever  it  becomes  material,  strangers  may  aver  and  prove  the  recti 
Mention,  as  contradistinguished  from  the  intention  expressed.  See  Krider  v.  LafEerty,  1  Whart. 
R.  303,  314;  Overseers  of  Berlin  y.  Overseers  of  Norwich,  10  John.  229;  per  Tavlor,  J.,  in 
Brooks  V.  Maltbie,  4  Stew.  &  Porter,  106;  Whitbeck  v.  Whitbeok,  9  Cowen's  R.  270;  Hyne's 
Repr's  V.  Campbell,  6  Monroe,  292 ;  per  Huntingtou,  J.,  in  Johnson  v.  Blackman,  1 1  Conn.  R. 
.351,  352,  353.  But  they  must  have  an  interest  in  investigating  and  knowing  the  real  truth  (per  Cur., 
in  Overseers  of  Berlin  y.  Overseers  of  Norwich,  10  Julm.  R,  230) ;  in  other  words,  the  fact  of  the 
interest  sought  to  be  established  must  be  relevant;  or,  if  we  adopt  what  was  said  in  Reading  v. 
Weston  (8  Conn  R.  12J),  the  exception  in  favor  of  strangers  extends  only  to  allow  them  to 
adduce  parol  testimony  to  prevent  a  fraudulent  operation  of  the  instrument  upon  their  rights. 
As  to  the  application  of  the  doctrine  in  that  pai'tLoular  instance,  &.w  post,  note  491,  and  the  cases 
there  cited. 

The  right  of  a  credltoz"  to  show  by  parol  that  a  conveyance  oxoouted  by  his  debtor  is  in  reality 
a  mortgage,  with  a  view  of  establishing  that  it  was  given  to  sqroen  the  property  from  being 
seized  on  execution,  ko.,  has  never  been  denied,  Yet,  where  the  intention  was  admitted  to  be 
bona  fide,  and  no  ground  existed  for  the  imputation  of  fraud,  tlio  fact  that  the  conveyance  was  a 
jportgage  was  held  immaterial,  and  the  evidence  adduced  inadmissible.  SeinUe,  Stanton  y.  The 
Coroiponwealth,  2  Dana's  R.  397,  stated  wpra,  See  Reed  v.  Jewett,  5  Greenl,  96 ;  Kelly  y. 
Thompson,  7  Watts'  R,  401,  404;  New  England  Mar.  Ins.  Co.  v.  Chandler,  16  ilass,  275;  Har- 
rison V.  Trustees  of  PhUlipa  Academy,  12  Mass,  R.  456 ;  Jewett  y.  Warren,  Id.  300 ;  Bartlet 
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In  an  action  of  debt,  on  a  bond  conditioned  to  pay  a  sum  of  money  on 
a  certain  day,  the  defendant  cannot  show  that  the  bond  was  intended  as 
an  indemnity  against  another  bond.(l) 

Where  land,  in  the  possession  of  a  tenant  for  years,  is  conveyed  by 
deed,  a  cotemporaneous  parol  agreement  to  apportion  the  quarter's  rent 
between  the  assignor  and  assignee,  cannot  be  admitted  to  control  the  right 
of  the  latter  to  receive  the  whole  rent  for  tlie  current  quarter.(2) 

Payment  of  consideration. 

A  deed  of  assignment,  which  is  expressly  alleged,  in  the  body  of  the 
deed,  to  be  made  in  consideration  of  a  certain  sum  of  money  paid  down  at 


V.  "Williams,  1  Pick.  295 ;  Badlam  v.  Tucker,  Id.  389 ;  Brooks  v.  Powers,  15  Mass.  R.  241 ; 
Haskell  v.  Greely,  3  Greenl.  425.  The  fact  of  the  consideration  being  paid,  or  not,  may  be 
material  by  way  of  establishing  or  rebutting  fraud  as  it  respects  creditors ;  but  if  it  appear  there 
was  no  fraud,  whether  the  consideration  expressed  was  in  fsjct  paid,  or  oply  agreed  to  be  paid,  i^ 
immaterial.     See  Sparrow  v.  Smith,  6  Conn.  R.  113 ;  Newbury  v.  Bulkley,  5  Day's  R.  384. 

On  the  prmciple  that  estoppels  must  be  mutual,  a  party  may  sometimes  give  parol  evidence  to 
vary  his  own  deed,  when  used  against  him  by  a  stranger.  See  1  Phill.  Ev.  381,  388  (8th  Lonji. 
ed.) ;  Rex  v.  Scammonden,  3  T.  R.  474.  But  see  as  to  instances  where  it  is  used  by  himself, 
and  resisted  by  a  stranger  as  fraudulent,  post  of  the  text,  and  notes.  Where  a  deed,  absolute  on 
its  face,  was  relied  on  as  a  circumstance  to  show  that  credit  for  certain  repairs  upon  the  premise^ 
was  given  to  the  grantee;  held,  that  the  latter  might  show  by  parol  that  the  premises  were  his 
only  in  trust  for  a  third  person,  who  received  the  rents  and  profits,  and  that  the  party  mailing 
the  repairs  knew  this  before  he  commenced.  Tripp  v.  Hathaway,  15  Pick.  47.  So  iii  New 
Tork,  where  the  master  of  a  ship  sued  A.  for  his  wages,  and  on  the  trial,  to  show  that  the  4^.- 
fendant  was  liable,  gave  in  evidence  an  absolute  bill  of  sale  of  the  ship  to  the  defendant,  ex?:- 
cuted  by  M. ;  held,  that  as  against  the  master,  it  was  competent  for  the  defendant  to  prove  by 
parol  that  M.  was  the  real  owner,  that  the  bill  of  sale  was  given  as  collateral  security  by  way  of 
mortgage,  that  the  defendant  had  no  interest  in  the  voyage,  and  that  these  facts  were  known  tp 
the  plaintiff,  who  contracted  with  M.  originally  as  to  his  services.  Champlin  v.  Butler,  18  John. 
Rep.  169. 

(1)  Mease  v.  Mease,  Cowp.  47;  Fitzg.  75;  SheUing  v.  Farmer,  1  Stra.  646;  Butcher  v.  Butcher, 
1  N.  R.  113. 

Note  488. — So  where  the  plaintiff  sued  in  debt  on  a  bond,  conditioned  for  the  payment  of 
money ;  held  inadmissible  to  aver  that  it  was  given  as  collateral  security  for  the  performanep  of 
a  contract  to  clear  certain  lands.  Wella  v.  Baldwin,  18  John.  R.  45.  See  Jackson  ex  de|n. 
Dox  V.  Jackson,  5  Oowen's  R.  173.  And  see  the  New  Tork  statute  and  oases  explaining  it, 
post,  note  489. 

In  North  Carolina,  held,  that  evidence  to  vary  a  bond  by  showing  that  the  name  of  A,  was 
inserted  in  it  by  mistake,  instead  of  B.,  is  inadmissible.     Oolemai)  v.  Grumpier,  2  Dev.  R.  508. 

In  Indiana  it  has  been  held,  that  if  the  condition  of  a  bond  in  a  domestic  attachmept  case, 
recite  that  the  plaintiff  had  sued  out  an  attachment,  Ac,  parol  evidence  is  not  admissible  to  prove 
that  the  bond  was  executed  before  the  writ  issued ;  but  if  the  writ  itself  sho-s?  that  it  ispued  after 
the  bond  was  executed,  the  recital  to  the  contrary  in  the  condition  of  the  bond  will  be  no  ground 
for  quashing  the  writ.  The  writ  and  the  bond  may  be  construed  together,  and  thus  the  error  be 
corrected.  Sumner  v.  Glancey,  3  Blackf.  361.  See  Hucheson  v.  Pope,  2  Marsh.  Ken.  R.  349. 
Further,  as  to  connecting  two  instruments,  with  a  view  to  their  construction,  ic,  see  post, 
note  514. 

In  respect  to  the  right  of  impeaching  the  consideration  of  a  sealed  instrument  oji  the  ground  of 
fraud,  see  post,  notes  489,  490,  491. 

(2)  Flinn  v.  Calow,  1  M.  &  G.  689.    And  see  the  authorities  eited  Id.  690,  n. 
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the  time  of  the  execution,  estops  the  assignor  from  showing  that  no  money 
passed  ;(1)  except  (as  has  been  seen)  where  what  was  paid  and  accepted 
as  money,  turns  out  to  be  of  no  value,  as  in  the  case  of  a  check  dishonored 
on  presentment.(2) 


(1)  Ro^TOtree  v.  Jacob,  2  Taunt.  141 ;  Baker  v.  Dewey,  1  B.  &  C.  101.    See  ante,  Tol.  I. 

(2)  Deverell  v.  "Whitmarsh,  5  Jiir.  963,  C.  P. ;  Ante,  Tol.  I. 

Note  489. — As  to  the  usual  clause  in  a  deed  of  conveyance,  acknowledging  the  receipt  of  the 

consideration,  see  post,  note  490. 

In  New  York,  the  distinction  between  sealed  and  unsealed  instruments,  so  far  as  respects 

//parol  evidence  relating  to  the  consideration,  has  been  abolished  to  a  limited  extent  and  for  certain 

j   purposes.     It  is  now  provided  by  statute,  that  in  every  action  upon  a  sealed  instrument,  and 

j    where  a  set-off  is  founded  upon  a  sealed  instrument,  the  seal  thereof  shall  only  be  presumptive 

j  S  evidence  of  a  sufficient  consideration,  which  may  be  rebutted  in  the  same  manner  and  to  the 

•  i  same  extent,  as  if  such  instrument  were  not  sealed.     2  R.  S.  406,  §7'!  (1st  ed.) ;   Id.  328,  §  97 

(2d  ed.)    This  evidence,  however,  cannot  be  given  by  a  defendant,  unless  he  shall  have  pleaded 

the  defence,  or  given  notice  thereof  at  the  time  of  pleading  the  general  issue  or  some  other  plea 

denying  the  contract  on  which  the  action  is  founded.     Id.  406,  §  78  (1st  ed.) ;    and  p.  328 

(2d  ed.) 

Under  these  provisions  it  has  been  held,  that  in  an  action  on  a  sealed'  note,  a  failure  of  con- 
sideration may  be  given  in  evidence.  Case  v.  Boughton,  11  Wend.  106.  The  statute,  however, 
is  not  to  be  understood  as  changing  the  law  so  as  to  admit  parol  evidence  for  the  purpose  of  con- 
tradicting or  varying  the  class  of  instruments  to  which  it  relates.  It  allows  evidence  to  be  in- 
troduced which,  previous  to  the  statute,  was  available  only  in  a  cross  action.  Accordingly,  in 
M'Curtie  v.  Stephens  (13  "Wend.  527),  where  a  suit  was  brought  On  a  bond,  by  which  the  obligor 
bound  himself  absolutely  to  convey  land  by  a  certain  day ;  held,  that  parol  evidence  was  not 
admissible  to  show  a  cotemporaneous  agreement  by  wliich  the  obligation  to  convey  was  to  be 
postponed  at  aU  events  until  after  the  obligee  had  paid  a  certain  note.  In  an  action  on  a  charter 
party ;  held,  that  under  the  above  statute,  the  defendant  might  prove  false  and  fraudulent  repre- 
sentations of  the  plaintiff  made  at  the  time  as  to  the  burden  or  capacity  of  the  vessel,  in  mitiga- 
tion of  damages,  Johnson  v.  MUn,  14  "Wend.  195.  Case  v.  Boughton,  and  M'Curtie  v.  Stephens 
(svpra),  were  both  instances  in  which  the  respective  instruments  were  made  before  the  statute 
went  into  operation.  Whether  such  was  the  case  with  the  one  in  Johnson  v.  Miln,  does  not 
distinctly  appear.  The  point  is  still  open  as  to  the  right  of  a  party  to  prove  want  or  inadequacy 
of  consideration,  in  a  sealed  instrument  made  prior  to  the  statute,  with  a  view  of  defeating  a 
recovery  thereon.  This  was  discussed  by  Mr.  Justice  Bronson,  in  Mann  v.  Bckford's  Ex'rs  (15 
Wend.  502),  who  was  of  the  opinion  that  a  just  construction  of  the  statute  would  not  aUow  it  to 
be  done ;  though  he  conceded,  that  a  failure  of  consideration  might  be  shown.  And  it  seems 
that  the  statute  might  be  so  construed  as  to  admit  a  defence  grounded  upon  allegations  of  which 
the  party  could  not  before  have  availed  himself  by  cross  action  in  n  court  of  law,  but  only  in 
equity.  Id.  520.  And  see  per  Nelson,  J.,  in  M'Curtie  v.  Stevens,  13  Wend.  527.  See  further 
as  to  the  construction  of  the  above  statute,  Russell  v.  Rogers,  15  Wend.  351. 

With  respect  to  a  mere  unsealed  memorandum  of  the  receipt  of  consideration  money,  whether 
indorsed  on  a  deed,  or  contained  in  a  separate  paper,  the  rule  is  undoubtedly  as  stated  in  the 
text;  and,  so  far,  the  English  and  American  cases  are  agreed.  It  stands  on  the  footing  of  other 
receipts,  the  doctrine  in  respect  to  which  was  considered  ante,  note  131.  We  there  saw,  in  re- 
spect to  this  species  of  instrumental  evidence,  that  a  mere  receipt  is  not  regarded  as  the  e.xclusive 
expositor  of  the  intent  of  the  party,  but  that  parol  evidence  might  be  adduced  to  show  an  intent 
different  from  what  is  expressed  by  the  words.  See  also  ante,  note  171,  and  ante,  note  445.  It 
is  proper  to  add,  here,  such  further  illustrations  as  have  since  come  to  our  observation. 

The  inconclusiveneas  of  receipts,  as  such,  was  recognized  and  acted  upon  in  Goddard  v.  Cutts 
(2  Fairf.  B.  440,  442).  See  also  S.  P.,  Chunu  v.  M'Carson,  2  Dev.  Eq.  R.  73,  74;  Beers  v. 
Broome,  4  Conn.  R.  467  ;  Lingan  v.  Henderson,  1  Bland's  Oh.  R.  249 ;  Graves  v.  Key,  3  Barn. 
&,  Adol.  318  ;  Fairmauer  v.  Budd,  7  Bing.  574.    In  Fuller  v.  Crittenden  (9  Conu.  R.  401),  several 
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of  the  cases  on  this  subject  were  reviewed,  and  the  result  declared  to  be,  that  such  circnmstancea 
as  would  lead  a  court  of  equity  to  set  aside  a  contract  (e.  g.  fraud,  mistake,  or  surprise),  nffiy  be 
shown  at  law,  to  destroy  the  effect  of  a  receipt.  But  if  a  receipt  in  full  is  given  with  a  knowledge 
of  all  the  circumstances,  and  there  is  no  mistake  or  surprise  on  one  side,  or  fraud  or  imposition 
on  the  other,  it  will  be  effectual  to  defeat  a  further  claim.  See  also  Emrie  v.  Gilbert,  1  Wright's 
E.  164;  Holbrooke  v.  Blodget,  5  Verm.  E.  520 ;  Sessions  v.  Gilbert.  Brayt.  E.  75  ;  Carter  v. 
Bellamy,  Kirby's  E.  291 ;  Giddings  v.  Munson,  4  Verm.  E.  308.  A  receipt  of  a  certain  sum  in 
full  of  all  demands,  though  not  conclusive,  is  prima  facie  evidence  of  a  settlement  between  the 
parties,  and  a  payment  of  the  balance ;  and  it  is  erroneous  to  say  that  it  is  only  evidence  of  the 
payment  of  the  sum  specified.  Keid  v.  Eeid,  2  Dev.  E.  241.  A  receipt  "  in  full  of  rent  for  fac- 
tory up  to  "  a  particular  day,  is  prima  facie  evidence  not  merely  that  the  last  quarter's  rent  end- 
ing on  the  day  specified  was  paid,  but  that  all  previous  rent  was  paid.  Patterson  v.  Aokerson, 
Edw.  Ch.  E.  427.  'Where  a  receipt  was  indorsed  by  the  agent  of  the  plaintiff  in  execution,  for  a 
certain  sum  ''in  full  of  the  within  execution ;"  held,  that  evidence  might  be  admitted  to  show  an 
error,  and  that  the  receipt  was  only  to  be  in  full  of  all  the  money  then  made  on  the  execution. 
Singleton  v.  Smith,  4  Mill.  Lou.  E.  430. 

But  where  a  receipt  is  in  tlie  nature  of  a  contract,  it  is,  so  far,  within  the  general  rule,  and  not 
liable  to  be  varied  by  parol  evidence.  See  ante,  note  131 ;  Querry  v.  "White,  1  Bibb's  E.  271 ; 
Smith  V.  Brown,  3  Hawks'  E.  580;  Eaymond  v.  Roberts,  2  Aik.  E.  204;  Stone  v.  Vance,  6 
Hamm.  246.  *  *  But  see  Potter  v.  Hopkins,  25  Wend.  E.  417,  cited  ^osi,  note  494.  The  receipt 
may  be  explained  by  parol  evidence  of  usage.  Goodyear  v.  Ogden,  4  Hill's  N.  Y.  E.  104 ; 
Dawson  v.  Kittle,  Id.  107.  *  *  A  biH  of  lading,  for  example,  has  a  twofold  aspect,  viz :  a  receipt 
and  a  contract  to  carry  and  deliver.  See  Wood  v.  Perry,  1  Wright's  Ei  240.  We  have  seen  by 
the  case  of  Barrett  v.  Eogers  (7  Mass.  E.  297,  stated  ante,  note  129),  that  the  admission  in  a  biU 
of  lading,  of  the  articles  being  in  good  order,  is  not  conclusive.  S.  P.,  Wood  v.  Perry,  1  Wright's 
E.  240  ;  Benjamin  v.  Sinclair,  1  Bail.  Eep.  1 74.  Tou  cannot  vary  or  contradict  the  biU  of  lading^ 
however,  as  to  the  course  designated  in  it,  which  the  vessel  is  to  take.  See  ante,  note  131.  So, 
a  clean  bill  cf  lading,  which  imports  that  the  goods  are  stowed  under  deck,  cannot  be  varied  by  a 
cotemporaneous  parol  contract,  that  they  were  to  be  stowed  on  deck.  Cherry  v.  Holly,  14 
Wend.  26 ;  Barber  v.  Brace,  3  Conn.  E.  9. 

A  receipt  of  property  levied  on  by  a  sheriff,  containing  the  usual  promise  to  redeliver  for  the 
purpose  of  satisfying  the  execution,  was  held  within  the  general  principle  applicable  to  contracts, 
and  not  liable  to  be  varied  by  parol  evidence.  Wakefield  v.  Stedman,  12  Pick.  R.  562 ;  Bursley 
V.  Hamilton,  15  Id.  40.  See  ante,  note  129.  And  an  agreement  of  the  officer  and  the  creditor, 
cotemporaneous  with  the  jeceipt,  that  they  would  relieve  the  receiptor,  by  taking  back  the 
property,  is  merged  in  the  writing.  Curtis  v.  Wakefield,  15  Pick.  437.  But  a  recital  or  state- 
ment of  the  value  of  the  property  in  such  or  the  like  receipts,  will  not  generally  conclude  the 
party  giving  them,  even  as  in  favor  of  the  other  party ;  otherwise,  however,  where  the  party  giv- 
ing the  receipt  has  willfully  refused  to  return  the  property,  or  has  destroyed  it,  &c.  Bancroft  v. 
Parker,  13  Pick.  192 

Where  a  receipt  was  collateral  to  the  iustrament  declared  on,  and  used  by  a  stranger  against  a 
party ;  held,  that  the  latter  might  contradict  or  vary  it  by  parol.  Badger  v.  Jones,  12  Pick.  371. 
See  ante,  note  487. 

Indeed,  we  have  seen  by  the  cases  ante  (note  129),  that,  in  regard  to  mere  written 
admissions  of  various  %inds,  they  are  seldom,  if  ever,  conclusive  against  the  party  making  them 
save  as  in  favor  of  some  one  who  has  been  drawn  in  to  act  upon  the  assumption  of  their  being 
what  they  import  on  their  face.  .But,  even  as  in  favor  of  those  who  have  been  drawn  in  to  act, 
such  admissions  will  not  conclude,  except  for  their  own  proper  object,  and  while  the  writing 
evincing  them  continues  in  force.  Hence,  though  a  receiptor  of  property  levied  on  by  an  officer, 
will  generally  be  precluded  from  showing  title  in  himself,  as  against  tlie  officer  (see  Id.},  yet  where 
A.  gave  such  a,  i-eceipt,  in  which  he  admitted  the  property  to  belong  to  S.,  the  defendant  in  the 
execution,  and  the  property  was  afterwards  redelivered  to  the  sheriff  pursuant  to  the  terms  of 
the  writing ;  held,  that  the  receiptor  was  not  estopped  by  anything  in  the  writing,  or  his  acts, 
from  bringing  replevin  on  the  ground  of  the  property  being  his.  The  writing  would  be  a  strong 
fact  against  his  title,  but  not  conclusive.  Johns  v.  Church,  12  PicK.  557.  The  court  liken  the 
case  to  a  man's  taking  a  lease,  for  a  year,  of  his  own  lands ;  during  the  ye.ir  he  shall  not  question 
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But  if  the  payment  of  the  consideration  is  not  conclusively  and  unam- 
biguously stated  in  a  deed,  the  truth  of  the  matter  may  be  proved,  when 
it  is  necess;iry  for  the  ends  of  justice.  Thus,  in  the  cause  ofLampon 
agt.  Corke,(l)  in  an  action  of  assumpsit,  where  the  question  was,  whether 
the  plaintiff  was  estopped  from  recovering  the  amount  of  consideration 
stated  in  a  deed  of  release,  the  deed  recited  that  the  releasee  had  previ- 
ously agreed  to  pay  the  amount  for  the  possession  of  certain  premises,  and 
that  in  consideration  of  the  said  sum  being  now  so  paid  as  hereinbefore 
mentioned,  &c. :  then  followed  an  acknowledgment  of  the  receipt  of  the 
money, — and  on  the  back  there  was  indorsed  a  receipt  for  the  sum.  "  The 
plaintiff,"  said  Holroyd,  J.,  "is  entitled  to  our  judgment,  unless  he  is 
estopped  either  by  the  deed  of  release  or  by  the  receipt  indorsed  on  it. 
As  to  the  latter,  it  is  sufiicient  to  observe,  that,  not  being  under  seal,  it 
cannot  amount  to  an  estoppel,  but  can  only  be  evidence  for  the  jury,  ca- 
pable of  being  rebutted  by  the  other  circumstances  in  the  case: (2)  and,  if 
so,  then,  as  it  is  admitted  that  no  such  payment  has  actually  been  made, 
this  receipt  becomes  of  no  importance.  As  to  the  deed,  the  question  seems 
to  me  to  depend  on  the  construction  to  be  given  to  the  words  already  re- 
ferred to,  '  in  consideration  of  the  said,  sum  of  £40  being  now  so  paid,  as 
hereinbefore  is  mentioned.'  If  the  deed  had  absolutely  stated  a  payment, 
unaccompanied  by  such  words  of  reference,  the  case  would  be  very  differ- 


the  title  of  his  landlord;  but  after  that  he  may.  Id.  See  ante,  note  129.  It  clearly  appeared, 
however,  in  this  case,  that  the  sheriff  had  notice  of  the  defendant's  claim,  both  when  the  receipt 
was  given  and  when  the  property  was  delivered  in  pursuance  of  the  receipt.  Had  there  been  uo 
notice  of  the  kind  before  suit  brought,  it  may  be  questionable  whether  the  action  could  have 
been  maintained.  It  seems  that,  in  cases  like  that  of  Johns  v.  Church,  even  if  the  property  has 
not  been  delivered,  and  an  action  is  brought  on  the  receipt,  the  defendant  may  show  his  title,  and 
that  the  sheriff  had  notice  of  it  at  the  time  of  taking  the  receipt,  in  mitigation  of  damages ;  but 
not  otherwise.     Bursley  v.  Hamilton,  15  Pick.  40. 

A  receipt  for  the  purchase  money  of  a  slave,  containing  a  warranty  of  soundness,  and  accom- 
panied by  an  order  on  a  third  person  for  the  delivery  of  the  slave,  was  held  to  exclude  parol 
evidence  for  the  purpose  of  showing  the  intention  of  the  parties  to  be,  that  the  title  to  the  slave 
was  not  to  vest  in  the  purchaser  till  the  slave  was  actually  delivered.  Franklin  v.  Long,  1  Gill 
&  John.  407. 

A  creditor,  on  a  compromise  with  his  debtor,  took  the  note  of  A.  for  an  amount  less  than  his 
debt,  by  way  of  payment ;  and  indorsed  on  a  note  he  held  against  the  debtor,  an  acknowledg- 
ment of  the  receipt  of  A.'s  note  as  a  compromise  for  the  full  payment  of  the  debtor's  note;  held, 
that  in  an  action  subsequently  brought  by  the  creditor  against  the  debtor,  the  former  could  not 
give  parol  evidence  that,  in  addition  to  A.'s  note,  a  further  sum  was  agreed  to  be  paid  him  by 
the  debtor.    Kellogg  v.  Richards,  14  Wend.  116. 

Where  a  receipt  was  of  a  sum  for  safe  keeping;  held,  that  it  could  not  be  contradicted  by  evi- 
dence that  the  money  was  paid.  Tisloe  v.  Graeter,  1  Blackf.  353.  Nor  can  the  legal  effect  of 
special  receipts  in  the  nature  of  a  contract  be  varied  by  parol.     Stone  v.  Vance,  6  Hamm.  R.  246. 

A  technical  release  from  all  demands,  &c.,  will  estop  the  party;  and  its  operation  cannot  be 
varied  by  showing  that  a  particular  demand  was  not  Intended  to  be  included.  Pierson  v.  Hooker, 
3  John.  Rep.  68. 

(1)  5  B.  &  A.  606. 

(2)  Ante,  Vol;  I. 
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ent.  But,  here,  there  are  words  of  reference ;  and  we  must,  therefore,  look 
to  the  prior  part  of  the  deed,  and  there  we  find  no  statement  of  actual 
payment,  but  only  of  an  agreement  to  pay.  It  seems  to  me,  therefore, 
that  this  does  not  amount  to  an  estoppel,  so  as  to  shut  out  the  plaintiff 
from  proof  of  the  truth  of  the  transaction.  Estoppels  are  odious  in  the 
law,  and,  being  so,  they  ought  not  to  be  allowed,  unless  they  are  very 
plainly  and  clearly  made  out.  That  is  not  the  case  in  this  deed ;  and,- 
therefore,  I  think,  it  is  no  estoppel." 

It  is  no  infringement  of  this  rule  to  permit  a  party  to  prove  some  other 
consideration  besides  that  expressed  in  the  deed,  provided  it  is  consistent 
with,  and  not  in  contradiction  to,  the  consideration  expressed :  and  it  is 
not  in  contradiction  to  the  instrument  to  pi'ove  a  larger  consideration  than 
that  which  is  stated.(l) 

Consideration  of  marriage. 

Thus,  where  the  consideration  in  a  deed  of  bargain  and  sale  of  lands 
was  stated  to  be  a  sum  of  money,  but  it  was  averred  and  found  by  the 
jury  that  the  indenture  was  made  "-as  well  in  consideration  of  marriage 
(to  make  it  a  jointure  in  bar  of  dower)  as  of  the  said  sum  of  money ;"  it 
was  adjudged,(2)  that,  although  there  was  a  particular  consideration  men- 
tioned in  the  deed,  yet  an  averment  might  be  made  of  another  considera- 
tion, which  stood  with  the  indenture,  and  which  was  not  contrary  to  it. 
A  fortiori^  adds  Coke,  C.  J.,  the  averment  may  be  made,  where  no  con- 
sideration is  mentioned,  but  the  deed  is  general  "  for  divers  good  consid- 
erations ;"  for  then  the  averment  (that  tlie  bargainee  gave  money,  &c.)  is 
but  an  explanation  and  particularising  of  the  general  words  of  the  deed, 
which  include  every  manner  of  consideration  ;  and  in  all  these  cases,  the' 
matter  so  averred  is  traversable  and  issuable.  And  Lord  Hardwicke,  C, 
has  held,  (3)  that  where  no  consideration  is  expressed  in  the  deed,  a  party 
eJairning  the  benefit  of  a  trust  under  the  deed,  may  prove  a  valuable  con- 
sideration. In  like  manner,  where  a  father  by  deed  assigned  an  estate  to 
his  son,  "  in  consideration  of  natural  love  and  affection  ;"  it  was  held,(4) 
that  the  son  might  prove  a  valuable  consideration  for  the  assignment,  and 
so  rebut  the  presumption  of  fraud  against  creditors.(5) 


(1)  CUfford  V.  Turrell,  1  Tou.  &  Col.  N.  C.  138.  In  Peaooek  v.  Monk  (1  Tea.  sen.  1 28),  Lord 
Hardwicke,  C,  expressed  an  opinion,  that  if  a  particular  consideration  was  mentioned,  and  it  was 
not  said  "  and  for  other  considerations,"  proof  of  any  other  than  the  one  mentioned  could  not  be 
entered  into.    But  see  Gale  v.  Williamson,  8  M.  &  W.  405,  infra. 

(2)  Villers  v.  Beamont,  2  Dyer,  146,  a ;  S.  P.,  Vernon's  Case,  4  Rep.  3.  And  see  Craythome 
V.  Swinburne,  14  Ves.  170. 

(3)  Peacock  v.  Monk,  1  Ves.  128. 

(4)  Gale  v.  Williamson,  8  M.  &  W.  405.     See,  also.  Pott  v.  Todhunter,  2  Coll.  76. 

(5)  See  13  Eliz.  c.  6. 

Note  490. — The  American  oases  regard  the' ordinary  clause  in  a  deed  of  conveyance,  aoknowl. 
edging  the  receipt  of  the  consideration"  money,  as  essential  in  connection  with'  its  other  terms,  to 
express  the  intention  in  regard  to  the  estate  or  interest  granted  or  transferred ;  and  hence,  so 
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far,  and  as  between  the  parties  or  their  privies,  it  is  not  open  to  impeachment,  save  in  equity. 
But  when  the  intention  in  this  respect  is  not  disputed,  nor  the  operation  of  the  conveyance,  as 
such,  sought  to  be  changed,  the  clause  in  question  is  treated  as  formal  merely,  like  the  date,  and 
may  be  contradicted  or  varied  by  parol.  This  was  seen  ante  (note  131,  Vol.  I),  where  several  cases 
were  cited  exhibiting  the  general  distinction  adverted  to,  and  the  freedom  of  extrinsic  inquiry  indulged 
in  actions  for  the  purchase  money,  &c.  To  the  latter  point,  see  the  following  additional  cases : 
MoCrea  v.  Purmort,  16  Wend.  460,  explaining  several  previous  cases  in  the  same  state,  and  ap- 
parently overruling  Schermerhorn  v.  Vanderheyden,  1  John.  E.  1.S9,  and  Maigley  v.  Hauer,  1  Id. 
341.  See  also  Beldeu  v.  Seymour,  8  Conn.  E.  304;  Lingan  v.  Henderson,  1  Bland's  Ch.  E.  249  ; 
"Watson  V.  Blaine,  12  Ser.  &  Eawle,  131,  137,  138;  Curry  v.  Lyles,  2  Hill's  E.  404;  Garrett  v. 
Stewart,  1  MoCord's  E.  514,  per  Johnson,  J. ;  Steele  v.  "Worthington,  2  Hamm.  E.  182  ;  Clarlc  v. 
Brown,  1  Boot's  E.  77  ;  Hannah  v.  Wadsworth,  Id.  458;  Cone  v.  Tracy,  Id.  479;  "Whitbeck  v. 
Whitbeck,  9  Cowen's  E.  266,  270;  Swisher  v.  Swisher's  Adm'r,  1  "Wright's  E.  755,  756;  Good- 
win V.  Gilbert,  9  Mass.  E.  310 ;  Pomroy  v.  Winship,  12  Id.  514;  Harvey  v.  Alexander,  1  Eand. 
E.  219 ;  Eppeas  v.  Eandolph,  2  Call's  E.  103  ;  Duval  v.  Bibb,  4  Hen.  &  Munf.  113 ;  "Webb  v. 
Peele,  7  Pick.  247  ;  BuUard  v.  Briggs,  Id.  533  ;  Jack  v.  Dougherty,  3  "Watts'  E.  151.  Otherwise, 
however,  in  North  Carolina.  See  ante,  note  131;  Jones  v.  Sasser,  1  Dev.  &  Batt.  452.  And 
Alabama.  Senible,  Brooks  v.  Maltbie,  4  Stewart  &  Porter,  96,  et  seq.;  Toullmin- v.  Austin,  5  Id. 
410.  See  Mead  v.  Steger,  5  Porter's  R.  505,  506.  In  Louisiana  the  acknowledgment  of  consid- 
eration paid,  in  a  notarial  act  of  sale,  is  conclusive  in  all  cases.  Forrest  v.  Shores,  11  Lou.  E. 
(Curry)  416.  Maryland,  as  was  seen  ante  (note  131),  has  decided  both  ways  on  this  question; 
but  a  decision  later  than  those  there  noticed  adopts  the  general  rule  above  stated.  Higdon  v. 
Thomas,  1  Harr.  &  Gill,  139,  145.  See  Betts  v.  Union  Bank  of  Maryland,  1  Id.  175.  In  Maine 
Steel  V.  Adams  (1  Greenl.  E.  1)  went  with  great  strength  and  confidence  in  favor  of  estopping 
the  grantor  (and  see  Emery  v.  Chase,  5  Id.  232);  but  more  recently  an  inclination  has  been  man- 
ifested to  hold  otherwise ;  and  it  was  directly  adjudged  that  the  grantor  was  not  estopped  by  the 
clause  under  consideration  from  proving,  in  support  of  account  for  money  had  and  received,  that 
a  part  of  the  purchase  money  was  left  in  the  hands  of  the  grantee,  for  the  grantor's  use ;  c.  g.,  to 
pay  a  mortgage  which  turned  out  not  to  exist.  Schillenger  v.  McCan,  6  Greenl.  364.  This, 
however,  seems  to  have  gone  upon  the  ground  of  an  independent,  or  quasi  subsequent  transac- 
tion. Id.  And  see  Baker  v.  Dewey,  1  Barn.  &  Cress.  704.  In  Garrett  v.  Stewart  (1  M'Cord's 
E.  514),  the  plaintiff  sued  on  a  covenant  of  warranty  of  soundness,  contained  in  a  bill  of  sale  of  a 
negro.  The  deed  expressed  a  money  consideration ;  and  the  defendant  was  allowed  to  show  the 
true  consideration  to  be  an  exchange  of  negroes.  In  Kipp  v.  Denniston  (4  John.  E.  23),  it  was 
decided,  that  where  two  trustees  for  the  sale  of  an  estate,  joined  in  a  conveyance,  and  both 
acknowledged  the  receipt  of  the  consideration  money,  but  the  money  in  fact  went  into  the  hands 
of  one  of  the  trustees,  the  other  might  show  this  fact,  in  an  action  by  the  cestui  que  trust,  and 
thus  prevent  a  recovery  as  against  him. 

On  the  principle  of  the  general  doctrine  (supra),  a  defendant  may,  in  an  action  on  the  covenant 
of  seizin,  show  the  real  consideration  to  be  less  than  that  expressed,  with  a  view  to  restrict  the 
amount  of  damages.  See  anfe,  note  131,  and  the  case  of  Morse  v.  Shattuck,  there  cited.  See 
also  Leland  v.  Stone,  10  Mass.  E.  459,  and  other  cases  cited  in  connection  with  it,  o«fe,  note  487. 
And  the  plaintiflf  may  show  the  consideration  to  be  greater  than  the  one  expressed,  and  recover 
accordingly.  Belden  v.  Seymour,  8  Conn.  R.  304.  Quere,  whether  this  is  so  in  Kentucky.  See 
Hyne's  Eepr's  v.  Campbell,  6  Monro.e,  200,  291,  292,  in  connection  with  Gully  v.  Grubbs,  1  J.  J. 
Marsh.  388,  389,  390,  and  Hutcliinson's  Adm'r  v.  Sinclair,  7  Monroe,  291,  293. 

But  in  respect  to  the  parties  or  their  privies  (no  fraud  being  alleged,  as  in  the  oases  post,  note 
603),  it  is  not  allowable  to  inquire  into  the  consideration,  for  the  purpose  of  showing  an  intent 
different  from,  or  additional  to,  the  intent  expressed  by  the  operative  words  of  the  conveyance 
or  to  defeat  the  deed,  or  to  change  its  legal  effect  in  the  creation  or  modiUcatiou  of  the  estate. 
See  ante,  note  131 ;  M'Kinstry  v.  Pcarsall,  3  John.  Eep.  319,  there  noticed;  per  Parker,  C,  J.,  in 
"Wilkmson  v.  Soott,  17  Mass  Rep.  257  ;  per  Spencer,  J.,  in  Sliephard  v.  Little,  14  John.  Rep.  211, 
212;  per  Richardson,  C.  J.,  in  Morse  v.  Shattuck,  4  N.  Hamp.  Eep.  231,  232  ;  per  Id.  Pritchard 
V.  Brown,  4  N.  Hamp.  Eep.  398,  399 ;  Emery  v.  Chase,  5  Greenl.  Rep.  332 ;  5  Dane's  Abr.  c. 
IGO,  art.  1,  §  24;  "Wilt  v.  FrankUn,  1  Binn.  502  ;  Brooks  v.  Maltbie,  4  Stew.  &  Porter,  96; 
M'Crea  V.  Purmort,  16  "Wend.  466,  ei  seq.;  Belden  v.  Seymour,   8  Conn.  Rep,  304.     See  also 
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Patehin  v.  Pierce,  12  Wend.  61,  stated  ante,  note  iST,  in  connection  with  Jackson  ex  dem.  Dox 
V.  Jackson,  5  Cowen's  Rep.  113,  and  "Wells  v.  Baldwin,  18  John.  Kep.  45,  stated  ante,  note  488 ; 
Allison  V.  Kurtz,  2  "Watts'  Rep.  185  ;  Hum's  Lessee  v.  Soper,  6  Harr.  &  John.  276,  281,  282 ; 
Bottsford  V.  Burr,  2  John.  Oh.  Rep.  415 ;  Miller  v.  Bagwell,  3  M'Cord's  Rep.  562,  563  ;  Hayden 
V.  Mentzer,  10  Serg.  &  Rawle,  329 ;  Jones  v.  Sasser,  1  Dev.  &  Batt.  452 ;  Betts  v.  Union  Bank 
of  Maryland,  1  Harr.  k  GUI.  175 ;  Mead  v.  Steger,  5  Porter's  Rep.  504,  ei  seq.  In  ejectment, 
where  the  plaintiff  sought  to  recover  in  virtue  of  a  lease  made  by  the  defendant,  held,  that  the 
defendant  was  precluded  from  showing  a  fraud  in  respect  to  the  consideration.  Jackson  ex  dem. 
Church  V.  Hills,  8  Cowen's  Rep.  290.  *  *  AndseeGrant  v.  Townsend,  2  Denio'sR.  336;  *  *= 
(Barnum  v.  Childs,  1  Sand.  58 ;  5  Hill,  63  ;  5  Demo,  308.) 

It  was  said,  ante  (note  131),  that  an  inquiry  into  the  consideration  was  allowable  to  show  a 
resulting  trust ;  and  Pritchard  v  Brown  (4  N.  Hamp.  Rep.  397),  was  cited  as  authority.  See, 
also,  Scoby  v.  Blanchard,  3  Id.  170.  These  cases  are  very  unquaUfied  in  their  language ;  but  the 
trust  alleged  was  in  both  instances  set  up  by  a  stranger.  As  between  the  parties  and  privies, 
this  inquiry,  for  the  purpose  of  varying  the  uses,  or  showing  a  resulting  trust  in  the  grantor,  is 
inadmissible.  Per  Daggett,  J.,  in  Belden  v.  Seymour,  8  Conn.  Rep.  312 ;  1  Swift's  Dig.  121. 
See,  also,  ante,  note  487. 

In  New  York,  where  a  deed  on  its  face  could  neither  operate  as  a  deed  of  bargain  and  sale,  or 
a  covenant  to  stand  seized,  the  sole  consideration  expressed  being  the  future  performance  of 
covenants  by  the  grantee,  and  the  estate  moreover  limited  to  commence  upon  the  grantee's  death ; 
held,  that  the  deed  was  void,  and  that  no  proof  of  an  additional  consideration  of  blood  or  mar- 
riage could  be  given  to  maintain  it  as  a  covenant  to  stand  seized.  Jackson  ex  dem.  Howell  v. 
Delancy,  4  Cowen's  Rep.  427.  But  see  Wallis  v.  "Wallis,  4  Mass.  Rep.  135  ;  Doe  ex  dem.  Kearns 
v.  Sherlock,  2  Fox  k  Smith,  79,  86,  et  seq. 

Where,  in  order  to  recover  back  a  part  of  the  consideration  money  paid  for  lands,  it  was  neces. 
sary  to  show  a  mistake  in  the  operative  words  of  the  conveyance,  as  that  less  land  passed  thai^ 
was  intended,  or  paid  for ;  held,  that  the  inquiry  was  not  allowable ;  the  party  must  resort  to  a 
court  of  equity.  Howes  v.  Barker,  3  John.  Rep.  606.  This  case  was  not  adverted  to  in  M'Crea 
V.  Purmort  (16  Wend.  460),  decided  more  recently  in  the  Court  of  Errors  of  the  same  state,  and 
it  may  be  questionable  how  far  some  of  the  doctrines  laid  down  there  by  the  judges  are  now  to 
be  deemed  law.  In  Connecticut  similar  decisions  have  been  made.  Northrop  v.  Speary,  1  Day's 
Rep.  23;  Bradley  v.  Blodget,  Eirby's  Rep.  22.  But  see  Belden  v.  Seymour,  8  Conn.  Rep.  304, 
and  the  opinion  of  Daggett,  J.,  in  that  case. 

A  deed  importing  a  mortgage,  and  to  have  been  given  to  secure  a  note,  cannot  be  varied  ;  in 
action  to  recover  the  note,  by  parol  evidence  of  a  different  consideration,  viz :  the  extinguishment 
of  the  note.     Brooks  v.  Maltbie,  4  Stewart  k  Porter,  98.     See  ante,  note  487. 

One  point  of  embarrassment  among  the  American  cases  seems  to  have  been  in  determining 
what  constitutes  a  different  consideration,  or  a  consideration  which  cannot  sta/nd  with  the  deed. 
Sometimes,  even  where  the  effect  or  operation  of  the  deed,  as  such,  was  not  in  question,  a  differ- 
ent consideration  has  been  said  to  mean  one  of  a  different  species  (e.  g.  a  valuable  consideration, 
where  the  deed  expresses  merely  a  good  one,  kc),  and  that  proof  of  an  additional  consideration  of 
the  same  kind  was  allowable.  See  Garrett  v.  Stewart,  1  M'Cord,  514.  On  the  other  hand,  in  North 
CaroUna,  it  has  been  directly  held,  it  would  seem,  that  a  different  consideration  was  one  differing 
from  that  expressed  in  any  particular,  even  in  amount.  See  ante,  note  131,  and  the  North  Caro- 
lina cases  there  cited.  See,  also,  what  is  said  on  this  subject  in  M'Crea  v.  Purmort  16  Wend. 
470,  471;  per  Hosmer,  0.  J,  and  Daggett,  J.,  in  Belden  v.  Seymour  8  Conn.  Rep.  304,  et  seq. 
In  Kentucky,  some  accession  to  the  needless  confusion  on  this  subject,  has  been  made  by  the  in- 
timation that,  though  it  might  be  proper  to  prove  an  additional  consideration  of  a  different  cha- 
racter or  quality,  yet  a  simple  increase  of  consideration  was  clearly  not  allowable.  Hyne's  Repr's 
V.  Campbell,  6  Monroe,  291.  We  shall  not  attempt  to  reconcile  the  various  dicta  on  this  point ; 
but  leave  it  to  the  reader  to  do  so  if  he  can.  It  is  believed,  however,  that  he  will  find  the  task 
unnecessary,  if  not  impracticable.  For  however  important  it  may  become  with  respect  to  another 
class  of  cases,  viz ;  those  where  a  deed  is  assailed  on  the  ground  of  fraud,  and  an  attempt  is 
made  to  support  it  by  proving  either  a  different  or  an  additional  consideration  (see  post,  note  503), 
it  is  clearly  otherwise  in  reference  to  the  general  doctrine  treated  in  this  note.  Apart  from  the 
dicta  to  be  met  with,  the  decisions  themselves  are  in  the  main  agreed. 
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Consideration  for  purchase  of  estate. 

In  a  case  of  settlement,  where  tte  question  was,  whether  a  settlement 
had  been  gained  by  the  purchase  of  an  estate,(l)  parol  evidence  was  ad- 
judged to  be  admissible  to  show  that  the  parties,  after  taving  agreed  upon 
twenty-eight  pounds  as  the  purchase  money  (which  was  tbe  consideration 
expressed  in  the  deed  of  conveyance),  made  a  subsequent  unwritten  agree- 
ment before  tbe  execution  of  the  deed,  that  the  consideration  should  be' 
increased  to  thirty  pounds,  and  that  the  latter  sum  was  actually  paid.(2) 


There  seems  to  be  no  doubt  but  that  where  a  deed  expresses  a  consideration,  and  then  adds^ 
"and  for  divers  other  considerations,"  you  may  always  aver  and  prove  what  these  considerations 
really  were.  See  Hyne's  Rep.  v.  Campbell,  6  Monroe,  291 ;  Maigley  v.  Hauer,  1  Johns.  Rep. 
342  ;  Jack  v.  Dougherty,  3  Watts'  Rep.  155,  156,  157,  el  seq. ;  Benedict  v.  Lynch,  1  Johns.  Ch. 
Rep.  270  ;  Tull  v.  Partlett,  1  Mood.  &  Malk.  472  ;  Miller  v.  Bagwell,  3  M'Cord's  Rep.  568 ;  Jones 
V.  Sasser,  1  Dev.  &  Batt.  466  ;  Mead  v.  Steger,  5  Porter's  Rep.  506.  (See  Rose  v.  Rose,  7  Barb. 
174 ;  and  the  remarks  of  Denio,  C.  J.,  in  Wood  v.  Chapin,  3  Zeman  R.  509.) 

So  where  no  consideration  is  expressed,  or  the  deed  imports  to  have  been  made  upon  divers 
good  considerations,  you  may  prove  the  true  one,  and  give  it  effect  accordingly.  White  v. 
Weeks,  1  Pennsyl.  Rep.  486  ;  Davenport  v.  Mason,  15  Maes.  Rep.  85  ;  Hartley  v.  M'Anulty,  4 
Teates'  Rep.  25  ;  Stevens  v.  GrifBth,  3  Term.  Rep.  448 ;  Jones  v.  Sasser,  1  Dev.  &  Batt.  466. 

So  where  a  blank  is  left  for  the  consideration.     Wood  v.  Beach,  7  Verm.  Rep.  522. 

(1)  Within  the  9  Geo.  I,  c.  7,  §  5. 

(2)  R.  V.  Scammonden,  3  T.  R.  474.  See  also  R.  v.  Mattingley,  2  Id.  12 ;  R.  v.  Olney,  1  M.  & 
S.  387 ;  Doe  d.  Chandler  v.  Ford,  3  A.  &  B.  649 ;  R.  v.  Stoke  upon  Trent,  5  Q.  B.  303. 

Note  491. — A  more  obvious  ground  for  the  decision  in  Rex  v.  Scammonden,  cited  in  the  text, 
is,  that  the  party  offering  the  evidence  was  a  stranger  to  the  deed ;  and  as  such,  had  a  right  to 
avail  himself  of  the  trutli,  independent  of  any  conventional  arrangements  of  the  parties.  In  this 
light  it  has  been  generally  viewed,  both  in  England  and  in  the  United  States.  See  Gresl.  Eq. 
Ev.  204;  2  Stark.  Ev.  575  (6th  Am.  ed.) ;  per  Taylor,  J.,  in  Brooks  v.  Maltbie,  4  Stew.  &  Port. 
106;  per  Huntingdon,  J.,  in  Johnson  v.  Blackman,  11  Conn.  R.  351,  352,  353.  Several  English 
cases  show  the  inconolusiveuess  of  these  statements  with  respect  to  the  consideration,  in  deeds 
produced  for  the  purpose  of  fixing  a  settlement  of  the  grantees  in  a  particular  parish ;  and  they 
have  generally  gone  upon  the  broad  distinction  between  parties  and  strangers.  Rex  v.  Cheadle, 
3  Barn,  k  Adol.  833;  Rex  v.  North  Wingfield,  1  Barn.  &  Add.  912  ;  Rex  v.  Llangunnor,  2  Id. 
616;  Rex  v.  Wickham,  2  Adol.  &  Ellis,  517 ;  Rex  v.  Mattingley,  2  T.  R.  12,  and  Rex  v.  Olney, 
1  Maule  &  Sel.  3S7,  both  cited  in  the  text. 

The  doctrine  that,  as  between  two  towns  contending  about  a  question  of  settlement,  it  is  com- 
petent to  contradict  a  deed  stating  the  consideration  to  have  been  paid,  in  order  to  repel  a  settle, 
ment  sought  to  be  established  under  it,  has  been  directly  held  in  New  York ;  and  upon  the  dis- 
tinction above  suggested.  Overseers  of  Berlin  v.  Overseers  of  Norwich,  10  John.  R.  229,  230. 
And  on  the  same  principle,  it  seems,  the  deed  might  be  assailed  in  any  other  respect  by  the  town 
opposing  the  settlement,  provided  the  fact  sought  to  be  proved  was  material  to  the  point  in  dis- 
pute. See  rnite,  note  487.  But  in  Connecticut  a  different  rule  has  been  laid  down ;  and  held, 
that  the  town  opposing  a  settlement,  set  up  in  virtue  of  a  deed  to  the  ancestor  of  the  pauper, 
the  deed  purporting  an  absolute  conveyance,  could  not  be  allowed  to  prove  that  a  mere  secur- 
ity or  mortgage  was  intended.  Reading  v.  Weston,  8  Conn.  R.  117,  stated  ante,  note  487. 
How  far  the  fact  sought  to  be  shown  was  material,  would  depend  upon  the  local  law  prescrib- 
ing what  should  constitute  a  settlement.  It  seems  from  the  ease,  however,  that  its  materiahty 
was  conceded  on  all  sides.  The  court  put  their  dcoisiou  on  the  ground,  that  a  stranger  can  only 
adduce  evidence  to  vary  the  import  of  a  deed,  in  order  to  prevent  a  fraudulent  operation  of  it 
upon  his  interests ;  and  because  the  settlement  had  been  actually  or  presumably  beneficial  to  the 
towh  seeking  to  introduce  the  proof,  no  such  fraud,  they  said,  could  be  pretended,  and  therefore 
.the  testimony  was  incompetent.     Qiiere. 
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Premium  for  apprenticeship. 

Another  settlement  case,(l)  may  be  here  conveniently  noticed.  The 
case  on  the  part  of  the  appellants,  in  answer  to  the  case  of  the  respondents, 
was  that  the  pauper  had  gained  a  subsequent  settlement  in  the  respondent 
parish  as  a  yearly  servant,  under  a  written  agreement.  The  substance  of 
the  agreement  was,  that  one  party,  the  pauper,  should  serve  the  other  for 
three  years  to  learn  the  business  of  a  carpenter,  at  a  certain  rate  of  pay- 
ment by  the  day.  The  respondents,  with  a  view  to  show  that  the  agree- 
ment was  in  truth  to  serve  as  an  apprentice,  not  as  a  hired  servant  (in 
which  case  no  settlement  could  be  gained  under  it — the  instrument  not 
being  stamped  as  an  indenture  of  apprenticeship,  and,  therefore,  void),  of- 
fered parol  evidence,  that,  at  the  time  of  executing  the  agreement,  the 
pauper  agreed  to  give  the  master  a  sum  of  money  as  a  premium  to  teach 
him  the  trade,  which  premium  he  paid,  and  that  it  was  further  agreed 
that  he  was  not  to  be  employed  in  any  other  work  than  that  of  a  carpen- 
ter, and  that  he  was  not  otherwise  employed.  This  evidence  was  objected 
to  as  contradicting  the  written  agreement,  but  was  received ;  and  the 
Court  of  Quarter  Sessions  decided  that  the  pauper  was  not  hired  to  serve 
the  master  as  a  yearly  servant,  but  that  the  relation  intended  to  be  formed 
between  them,  and  actually  formed,  was  that  of  master  and  apprentice ; 
consequently,  that  no  settlement  was  gained.  The  Court  of  King's  Bench 
held,  that  the  evidence  had  been  properly  received,  and  confirmed  the  or- 
der of  sessions.  Lawrence,  J.,  said,  that  the  parol  evidence  was  not  of- 
fered for  the  purpose  of  contradicting  the  written  agreement,  but  to  ascer- 
tain a  fact  collateral  to  the  written  instrument,  in  order  to  explain  the  in- 
tention of  the  parties,  the  instrument  being  in  some  measure  equivocal ; 
and  Le  Blanc,  J.,  said,  the  parol  evidence  was  admissible  as  evidence  of  a 
fact  collateral  to  the  written  instrument.(2) 

In  an  action  to  recover  possession  of  land  as  parish  property, (3)  it  ap- 
peared that  the  land  in  question  had  been  purchased  by  the  defendant  at 
a  sale  by  auction,  and  was  described  in  the  handbill  containing  the  con- 
ditions of  the  sale  as  "  all  that  messuage,  &c.,  in  the  occupation  of,  &c., 
{except  a  certain  quantity  of  land,  therein  particularly  described) ;"  but  in 
the  conveyance  afterwards  executed,  though  the  parcels  were  described  as 
in  the  handbill,  with  some  variation,  the  exception  was  omitted.  The 
question  at  the  trial  was,  whetner  the  excepted  parcel  of  land  passed  by 
the  conveyance.     To  show,  that  this  parcel  was  not  part  of  the  land  sold, 


(1)  R.  V.  Laindon,  8  T.  R.  379.  And  see  14  Tea.  170 ;  14  East,  544 ;  E.  v.  North  Wingfield, 
1  B.  &  Ad.  912. 

(2)  In  R.  T.  Stoke  upon  Trent  (o  Q.  B.  303,  308)  "Williams,  X,  considered  the  principle  upon 
■which  parol  evidence  was  received  in  R.  v.  Scammonden  and  R.  v.  Laindon  was,  that  it  was 
offered,  not  to  contradict  a  written  agreement,  but  to  asoertain  an  independent  fact  explanatory 
of  it. 

(3)  Doe  d.  Norton  v.  Webster,  12  A.  &  B.  442. 
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the  handbill,  containing  the  exception,  signed  by  the  defendant,  and  a 
verbal  admission  by  the  defendant  that  he  had  not  bought  the  parcel  in 
question,  were  received  as  evidence  at  the  trial ;  and  the  verdict  was  for 
the  plaintiff.  But  the  Court  of  Queen's  Bench  determined  that  this  evi- 
dence ought  not  to  have  been  received,  as  it  contradicted  the  deed,  and,  if 
admitted,  would  have  the  effect  of  altering  the  deed  by  introducing  an  ex- 
ception ;  a  new  trial,  therefore,  was  granted. 

Evidence  as  to  delivery  of  deed. 

The  delivery  of  a  deed  may  be  proved  to  have  been  either  before  or 
after  the  day  when  it  purports  to  have  been  made,  the  date  being  con- 
sidered a  formal  part  only,  and  not  the  essence  of  the  deed.  In  an  action 
of  debt  upon  a  bond,  the  plaintiff  may  declare  on  a  bond  bearing  date  on 
a  certain  day,  and  prove  the  delivery  on  another  day  ;(1)  or,  may  state  in 
his  pleading,  that  the  deed  was  made  and  concluded  on  a  different  day 
from  that  on  which  the  deed  itself  professes  to  have  been  made.(2) 


(1)  Goddard's  Case,  2  Rep.  4  b. 

(2)  Stone  V.  Ball,  3  Lev.  348;  Hall  v.  Cazenove,  4  East,  417.  And  see  R.  v.  Mintshire,  3 
Dowl.  &  L.  SSI,  as  to  evidence  showing  that  an  order  of  justices  was  not  signed  on  the  day  it 
bore  date. 

Note  492. — The  date  is  regarded  as  one  of  the  formal  parte  of  a  deed.  It  is  no  more  than 
prima  facie  evidence  of  the  actual  time  of  delivery,  and  may  be  contradicted.  Lee  v.  Massachu- 
setts Fire  Ins.  Co.,  6  Mass.  E.  208;  Harrison  v.  Trustees  of  Phillips' Academy,  12  Id.  456  ;  May- 
nard  v.  Maynard,  10  Id.  456 ;  Fairbanks  v.  Metcalf,  8  Id.  230 ;  Hatch  v.  Hatch,  9  Id.  307  ; 
Penniman  v.  Barrimore,  6  Mart.  Lou.  R.  494 ;  Solomon  v.  Evans,  3  MeCord's  R.  274  ;  Jackson 
ex  dem.  Hardenbergh  v.  Schoonmaker,  2  John.  R.  230  ;  Barrymore  v.  Jay,  2  MeCord's  K.  38  ; 
Fox  V.  Palmer,  2  DaB.  R.  214 ;  Thompson  v.  Gray,  2  Stew.  &  Port.  64,  65 ;  Perrin  v.  Broadwell, 
3  Dana's  R.  596,  597  ;  Churchill  v.  Bailey,  1  Shepley's  R.  64 ;  HaU  v.  Benner,  1  Penna.  R.  402 ; 
Green's  Trustees  v.  Robinson,  1  Wright's  R.  436;  Allen  v.  Rhodebaugh's  Administrator,  Id.  322  ; 
Higdon's  Heirs  v.  Higdon's  Devisees,  6  J.  J.  Marsh.  51.  Indeed,  all  facts  relating  to  the  point  of 
execution,  whether  tending  to  show  the  time  of  delivery  merely,  or  that  the  deUvery  was  in  tlie 
nature  of  an  escrow,  or  to  disprove  it  altogether,  may  in  general  be  shown,  notwithstanding  any- 
thing appearing  on  the  face  of  the  deed.  See^osi,  note  516 ;  also,  post,  note  502.  So  as  to  the 
place  of  execution,  if  that  becomes  material.     Keys  v.  Powell,  9  Lou.  R.  (Curry),  572. 

This  freedom  of  inquiry  is  involved  in  most  of  the  cases  post,  in  the  note  where  we  consider 
the  various  ingredients  in  the  constitution  of  complete  deUvery.  As  will  be  seen  by  several 
cases  cited  in  that  note,  the  fact  of  a  deed  being  acknowledged  and  recorded  is  not  conclusive 
evidence  of  delivery.  See  to  S.  P.,  Jackson  ex  dem.  Hopkins  v.  Leek,  12  Wend.  105 ;  Jackson 
ex  dem.  Ten  Eyck  v.  Perkins,  2  Id.  308 ;  Powers  v.  Russell,  13  Pick.  69. 

We  saw,  too,  in  the  same  note,  that  the  question  of  delivery  was  one  involving  the  considera- 
tion of  both  acts  and  motives ;  in  other  words,  "  both  overt  and  mental  acts"  (per  Shaw  C.  J. 
13  Pick.  75) ;  and  that  the  intention  of  the  grantee  as  well  as  grantor  was  requisite.  Owings  v. 
Grubb's  Administrator,  6  J.  J.  Marsh.  32,  33.  In  Vermont,  it  has  been  laid  down  that  a  deed 
of  gift  to  a  wife  during  coverture,  if  accepted  by  her  husband,  is  accepted  by  her,  and  that 
her  refusal  apart  from  her  husband  can  be  of  no  consequence.  Brackett  v.  Wait,  6  Verm.  R 
411,  424. 

If  there  is  no  date  to  a  will,  you  may  show  the  true  time  of  execution ;  and  where  there 
is  a  dale,  you  may  show  that  a  mstake  was  made  in  it.     Deakins  v.  Hollis,  7  GiU  &  John.  311- 

Delivery,  mode  of. — A  ceremonious  or  formal  delivery  need  not  be  shown.     Woodman  v   Cool- 
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broth,  1  Greenl.  R.  184 ;  Hughes  v.  Easten,  4  J.  J.  Marsh.  StS ;  Goodrich  v.  "Walker,  1  Johns. 
Cas.  250. 

To  constitute  a  complete  delivery  of  a  deed,  the  grantor  must  do  some  act  putting  it  beyond 
his  power  to  revoke.  Erisbie  v.  MoCarty,  1  Stewart  &  Porter,  61.  See  Maynard  v.  Maynard,  10 
Mass.  R.  458.  The  delivery  need  not  be  to  the  party,  but  maybe  to  another  person  by  sufficient 
authority  from  the  party  ;  or  it  may  be  to  a  stranger,  for  and  in  behalf  and  to  the  use  of  the 
party,  without  authority  ;  and  in  either  case,  if  unconditional,  the  deed  will  take  effect  inskmier. 
Alsop  V.  Swathel,  1  Conn.  R.  503 ;  Terplank  v.  Sterry,  12  Johns.  R.  536,  546,  551,  552 ;  Jack- 
son ex  dem.  Eames  v.  Phipps,  Id.  418,  421 ;  Souverbye  v.  Arden,  1  Johns.  Ch.  R.  240;  Cook's 
Adm'r  V.  Hendricks,  4  Monroe,  503 ;  Raymond  v.  Smith,  5  Conn.  R.  559  ;  Doe  ex  dem.  G-arnons 
V.  Knight,  8  Dowl.  &  Ryl.  348,  364,  365 ;  Chess  v.  Chess,  1  Pennsylv.  R.  32 ;  McKiuney  v. 
Rhoades,  5  "Watts'  R.  344;  Burns  v.  Hatch,  3  N.  Hamp.  R.  304;  Daniel  v.  Bratton,  1  Danai 
210;  Church  V.  GUman,  15  "Wend.  656;  Inlow  v.  The  Commonwealth,  6  Monroe,  "74.  A  deed 
may  be  delivered  by  depositing  it  in  the  post-office,  directed  to  the  party  for  whom  it  was  made 
(M'Kenney  v.  Rhoades,  5  "Watts'  R.  343),  or,  by  depositing  it  in  the  proper  office  to  be  recorded 
as  an  executed  deed,  if  accepted  afterward  by  the  grantee.  Frisbie  v.  McCarty,  1  Stewart  & 
Porter,  61.  See  Daniel  v.  Bratton,  1  Dana's  R.  210.  But  a  deed  signed,  sealed,  and  deposited, 
to  be  kept  or  held  by  the  depositee,  subject  to  the  order  of  the  depositor,  is  not  delivered,  either 
actually  or  constructively ;  on  the  contrary,  the  terms  of  the  deposit  exclude  the  idea  of  a  deliv- 
ery.    Alsop  V.  Swathel,  1  Conn.  R.  500. 

A  deed  delivered  to  a  third  person,  either  as  an  escrow,  i.  e.  upon  some  condition  to  be  per- 
formed by  the  grantee,  or  upon  any  other  condition  or  oontingeney,  wUl,  in  many  cases,  after  the 
condition  has  been  complied  witli,  or  the  contingency  happened,  take  effect  from  the  time  of  the 
first  delivery.  But,  unta  the  performance  of  the  condition,  or  the  happening  of  the  contingency, 
there  is  no  delivery,  and  the  deed  is  inoperative  :  This  general  doctrine,  and  various  distinctions, 
to  be  observed  in  its  application,  will  be  found  in  the  following  oases.  Ruggles  V;  Lawson,  13 
John.  R.  285  ;  Beekman  v.  Frost,  18  Id.  544;  S.  C,  in  Chancery,  1  John.  Ch.  R.  288;  Cook'S: 
Adm'r  v.  Hendricks,  4  Monroe,  500,  502,  503;  Biokford  v.  Daniels,  2  N.  Hamp.  R.  71;  Ray- 
mond V.  Smith,  5  Conn.  R.  559;  Jackson  ex  dem.  Gratz  v.  Catlin,  2  John.  R.  248;  Hatch  v: 
Hatch,  9  Mass.  R.  307  ;  Wheelwright  v.  "Wheelwright,  2  Id.  447 ;  Commonwealth  v.  Selden,  5 
Munf.  160;  Shed  v.  Shed,  3  N.  Hamp.  R.  432. 

Where  a  deed  was  deposited  in  court,  and  tendered  to  the  grantee  through  a  bill  in  chancery,' 
and  the  grantor  died  subsequently,  whereupon  the  suit  was  revived  by  his  representatives,  who, 
obtained  a  decree  that  the  grantee  accept  the  deed ;  held,  that  the  deposit  of  the  deed,  under 
such  circumstances,  was,  in  substance,  a  conditional  dehvery  of  it,  to  take  effect  if  the  grantee 
should  accept  it,  or  the  court  should  decree  an  acceptance ;  and  that,  on  such  acceptance  or 
decree,  the  deed  would  take  effect  from  the  time  of  the  tender  in  the  bill.  Cook's  Adm'r  v. 
Hendricks,  4  Monroe,  502,  503,  504. 

To  constitute  a  good  delivery,  the  consent  of  the  maker  of  the  deed  is  essential.  If  the  cir- 
cumstances go  to  show  that  he  did  not  consent,  it  is  not  his  deed,  even  though  he  signed  and 
sealed  it,  and  was  bound  by  a  previous  contract  to  deliver  it.  "Woodman  v.  Coolbroth,  7,  Greenl. , 
R.  181.  So,  if  the  grantor  was  insane  when  the  alleged  delivery  took  place ;  for,  in  that  case 
there  could  be  no  consent.  Chess  v.  Chess,  1  Pennsylv.  R.  32.  But  the  consent  of  an  agent,., 
to  whom  a  deed  is  sent  for  the  mere  purpose  of  delivering  it,  and  who  has  no  other  po  wer  given 
him,  seems  not  important.  Accordingly,  where  a  deed  was  transmitted  by  the  grantor  from 
abroad,  to  an  agent  where  the  land  lay,  to  be  there  recorded,  held,  that  the  agent  being  only  the 
selected  instrument  of  transmission,  the  delivery  to  him  for  the  grantee  should  be  deemed  a: 
delivery  to  the  latter  the  instant  the  deed  came  into  the  clerk's  office  for  registration ;  and  this, . 
whether  the  agent  consented  to  the  recording  or  not.  Daniel  v.  Bratton,  1  Dana,  210.  Where- 
there  is  proof  of  an  act  of  delivery,  the  intent  is  presumed ;  and  it  lays  with  the  party  who  would, 
make  the  delivery  conditional,  or  who  asserts  that  the  deed  was  not  designed  to  be  delivered,  to 
show  the  fact  by  clear  and  explicit  testimony.     Souverbye  v.  Arden,  1  Johns.  Ch.  R.  240,  252. 

The  consent  of  the  grantee  is  also  requisite  to  complete  a  delivery.     Per  Lansing,  C.  J.,  Jack-, 
son  ex  dem.  McCrea  v.  Dunlap,   1  John.  Gas.  114,  116;  Harrison  v.  The  Trustees  of  Phillips 
Academy,  12  Mass.  R.  461 ;  Jackson  ex  dem.  Pintard  v.  Bodle,  20  John.  R.  184 ;  Church  v.  GU- 
man, 15  "Wend,  656,    A.,  residing  in  New  Tork,  agreed  with  B.,  in  Massachusetts,  to,  give  him,. 
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a  deed  of  lands  as  security  for  a  debt,  and  A.,  on  his  return  home,  executed  and  acknowledged  a 
deed  to  B.,  and  left  it  at  the  clerk's  office  to  be  recorded ;  but  neither  B.  nor  any  person  in  his 
behalf  was  present  to  receive  the  deed.  B.  died  the  next  year,  and  A.,  subsequent  to  his  death, 
sent  the  deed  to  the  son  (probably  the  heir)  of  B.  Held,  that  as  there  had  been  no  acceptance 
of  the  deed  on  the  part  of  B.,  there  was  no  deUvery.  Jackson  ex  dem.  Eames  v.  Phipps,  12 
John.  R.  418.  So,  where  A.  signed  and  sealed  a  deed  to  his  son,  leaving  it  with  the  scrivener 
with  directions  to  be  recorded,  which  was  done ;  and  the  deed,  at  the  grantor's  request,  remained 
with  and  was  retained  by  the  scrivener  till  the  son's  death,  when  the  father  claimed  and  can- 
celed it,  the  son  having  known  nothing  of  the  transaction.  Held,  no  delivery — for  the  act  of 
registering  a  deed  does  not  amount  to  a  delivery,  and  the  son  never  consented  to  accept  it. 
Maynard  v.  Maynard,  10  Mass.  R.  456.     See  S.  P.,  Barnes  v.  Hatch,  3  K  Hamp.  R.  304. 

The  point  of  consent,  or  an  intention  to  accept  the  deed,  on  the  part  of  the  grantee,  will,  in 
many  instances  be  presumed,  where  nothing  to  the  contrary  is  shown ;  for  the  law  intends  that 
a  man  will  accept  what  is  for  his  benefit.  See  per  Bayley,  J.,  delivering  the  opinion  in  Doe  ex 
dem.  Gamons  v.  Knight,  8  Dowl.  &  Eyl.  348 ;  Stirhng  v.  Vaughan,  11  East,  623 ;  McKinney  v. 
Rhoades,  5  Watts'  R.  344;  Waller  v.  Todd,  3  Dana,  513 ;  Church  v.  Gilman,  15  Wend.  R.  656; 
Jackson  ex  dem.  Pintard  v.  Bodle,  20  John.  R.  184;  United  States  v.  Wilson,  1  Peters'  R.  150. 

The  reception  and  detention  of  an  instrument  sent  by  mail,  e.  g.  a.  bond  given  by  a  postmas- 
ter to  the  postmaster-general,  is  evidence  of  an  acceptance  of  it.  The  Postmaster-General  of 
the  United  States  v.  Norvell,  1  Gilp.  R.  106.  So,  as  to  acceptance  by  a  corporation.  No  written 
evidence  is  requisite.  Bank  of  the  United  States  v.  Dandridge,  12  Wheat.  64;  Union  Bank  v. 
Eidgley,  1  Han-.  &  GUI.  324,  41'7,  418.  And  the  return  of  the  bond,  after  having  been  kept  a 
considerable  length  of  time  (e.  g.  from  July  till  September),  it  appearing  that  it  was  returned  in 
order  to  obtain  an  additional  surety,  is  by  no  means  conclusive  evidence,  as  in  favor  of  the  sure- 
ties defending  against  an  action  brought  on  the  bond,  that  it  had  not  previously  been  aooepted- 
The  Postmaster-General  of  the  United  States  v.  Norvell,  sv/pra.  In  such  cases,  however,  it  is 
for  the  jury  to  decide,  whether  there  had  been  an  acceptance  before  the  bond  was  returned.  Id. 
See  further,  as  to  official  bonds,  Westerhaven  v.  Chve,  5  Hamm.  R.  136,  138  ;  Pullerton  v.  Har- 
ris, 8  Greenl.  393. 

An  actual  refusal  to  accept  a  deed  when  offered,  is  not  conclusive  evidence  of  non-delivery. 
The  refusal  may  be  retracted.  Accordingly,  if  A.  dehver  a  deed  to  B.  as  an  escrow,  to  deliver  to 
C,  who  refuses  to  receive  it,  upon  which  B.  leaves  the  deed,  and  C.  brings  an  action  upon  it, 
he  may  recover.  13  Vin.  Abr.  29,  tit.  "Deeds,"  pi  2;  Taw  v.  Berry,  Dyer,  161  b;  Cook's 
Adm'r  v.  Hendricks,  4  Monroe,  502,  503,  504. 

The  acts  and  circumstances  which  shall  be  taken  as  sufficient  evidence  of  delivery,  are  various. 
A  delivery  is  frequently  presumed.  Math.  Pres.  Ev.  39.  It  is  seldom,  indeed,  that  a  party  is 
able  to  show  a  distinct  formal  act  of  delivery.  The  delivery  may,  therefore,  be  inferred  from 
words  without  acts,  or  from  acts  without  words,  or  from  both  combined.  Hughes  v.  Easten,  4 
J.  J.  Marsh.  572,  573;  Goodrich  v.  Walker,  1  John.  Cas.  250;  Verplank  v.  Sterry,  12  John  R. 
536;  Polly  v.  Vantuyl,  4  Halst.  152  ;  M'Kinney  v.  Rhoades,  5  Watts'  R.  344;  Byers  v.  M'Clan- 
ahan,  6  Harr.  &  John.  260,  255,  256;  Gardner  v.  CoUins,  4  Mason,  398.  The  grantor's  acknowl- 
edgment of  the  deed  preparatory  to  recording  it,  is  not  in  itself  a  dehvery,  but  is  cogent  evidence 
of  it.  McConneU  v.  Brown,  4  Litt.  Scl.  Cas.  466 ;  Sicard's  Lessee  v.  Davis,  6  Peters'  R.  124  • 
Scrugham  v.  Wood,  15  Wend.  545,  stated  infra,  in  this  note.  It  may,  however,  be  rebutted  by 
evidence  tending  to  show  that  in  fact  there  was  no  dehvery.  See  Powers  v.  Eussell,  13  Pick. 
69,  75.  The  placing  of  a  deed  on  record  by  the  grantor,  is  not  a  delivery  of  it,  but  only  evidence 
tending  to  prove  it.  Sec  Barnes  v.  Hatch,  3  Kcw  Hamp.  R.  304 ;  Maynard  v.  Maynard,  10  Mass. 
E.  458,  staieii  supra ;  Frisbie  v.  MeCarty,  1  Stewai-t  &  Porter,  61;  Daniel  v.  Bratton,  1  Dana's 
R.  210  ;  Chess  v.  Chess,  1  Ponn.  R.  32.  It  may  show  the  intent  of  the  grantor,  prima  fade,  to 
deliver,  yet  StIU,  if  aecei)tanC6  on  tiie  part  of  the  grantee  is  wanting,  the  deUvery,  as  we  have 
seen,  is  incomplete.  See  the  cases  supra,  in  this  note,  to  this  point.  A  delivery  of  a  deed  duly 
acknowledged,  to  the  register  of  deeds,  aided  by  a  subsequent  possession  of  the  deed  by  the 
grantee,  will  be  evidence  of  a  delivery  to  the  latter.  Maynard  v.  Maynard,  10  Mass.  R.  458. 
Indeed,  it  would  seem  that,  in  all  oasos,  where  a  deed,  apparently  regular  on  its  face,  and  pur- 
porting to  have  been  oompletL'd  by  delivery,  is  found  in  possession  of  the  grantee,  obligee,  Ac., 
or  some  person  for,  or  claiming  through  Uim,  it  shall  be  taken,  prima  facie,  to  have  been  duly 
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delivered.  For  things  shall  be  presumed  legally  and  properly  in  their  existing  state,  till  the  con- 
trary be  shown.  See  ante,  note  177;  also,  Hughes  v.  Easten,  i  J.  J.  Marsh.  573;  Fisher  v. 
Kean,  1  Watts'  R.  278;  Clarke  v.  Ray,  1  Harr.  &  John.  318;  Sigfried  v.  Levan,  6  Sergeant  & 
Eawle,  311 ;  Curtis  v.  Hall,  1  South.  R.  148 ;  Thrasher  v.  Evevhart,  3  Gill  &  John.  246,  247  ; 
Force  V.  Craig,  2  Halst.  R.  272  ;  per  Haywood,  J.,  in  Ingram  v.  HaU,  1  Hayw.  R.  209;  Mallory 
V.  Aspinwall,  2  Day's  R.  280  ;  Sicard's  Lessee  v.  Davis,  6  Peters'  R.  124,  136,  137  ;  Gardner  v. 
Colhns,  3  Mason,  398 ;  Lesher's  Lessee  v.  Levan,  2  Dall.  96 ;  Miller's  Estate,  3  Rawle,  317 ; 
Union  Bank  of  Maryland  v.  Ridgley,  1  Harr.  &  Gill,  326 ;  Plagg  v.  Mann,  1  Sumn.  R.  489  ; 
■Ward  V.  Lewis,  4  Pick.  518;  Whitaker  v.  Salisbury,  15  Id.  534,  542,  543.  See  S.  P.  as  to  an 
award ;  Lansdale  v.  Kendall,  4  Dana,  613.  Where  a  deed  of  marriage  settlement  was  signed 
and  sealed,  'and  laid  on  the  table,  and  the  marriage  took  place  immediately  thereafter,  in  the 
presence  of  all  the  parties ;  and  the  deed,  without  any  other  delivery,  was  taken  by  the  wife, 
and  kept  in  her  possession  till  her  death ;  held,  under  the  circumstances,  a  good  delivery, 
though  the  trustee  named  in  it  never  had  the  deed  in  his  possession.  The  Trustees  of  the 
Methodist  Episcopal  Church  v.  Jaques,  4  John.  Ch.  R.  450.  But  simply  proving  that  a  deed 
was  signed,  attest  ed  and  laid  on  the  table,  without  a  delivery  to  any  person,  and  in  the  absence 
of  the  grantee,  obligee,  donee,  &c.,  wiU  not  make  out  a  delivery,  unless  the  person  for  whose 
benefit  it  was  designed,  or  some  person  for  or  under  him,  appears  to  be  or  to  have  been  in  the 
lawful  possession  of  it.  Hughes  v.  Easten,  4  J.  J.  Marsh.  573.  See  Powers  v.  Russell,  13  Pick. 
69,  75,  76.  Proof  that  a  grantor  some  time  before  the  delivery  set  up,  but  after  the  deed  was 
made,  declared  his  intention  to  deliver  it,  accompanied  by  the  fact  of  the  grantee  having  been 
allowed  to  enter  into  possession  of  the  land  soon  after  the  deed  was  signed,  has  been  excluded, 
as  furnishing  no  reasonable  or  probable  presumption  that  the  contemplated  delivery  occurred- 
Hale  V.  HiUs,  8  Conn.  R.  39.  The  grantor  standing  by,  after  the  instrument  is  signed  and  sealed, 
and  suflfering  the  other  party  to  taJie  it,  is  sufficient  evidence  of  delivery.  Goodrich  v.  Walker,  1 
John.  Cas.  250.  Where  a  deed  is  introduced  by  the  person  who  signed  it,  as  evidence  of  any 
fact  to  be  derived  from  its  existence  as  having  been  duly  delivered,  proof  of  signing  and  sealing 
is  not  enough.  This  alone  will  not,  under  such  circumstances,  warrant  the  presumption  of  de- 
livery. Clarke  v.  Ray,  1  Harr.  &  John.  323.  And  where  the  proof  was,  that  a  deed  by  the 
father  to  his  son  was  signed,  &c.,  by  the  former,  laid  on  the  table,  where  it  remained  all  night, 
and  in  the  morning  the  father  took  it  up  and  put  it  away ;  held,  no  evidence  of  deUvery.  Ward's 
Ex'rs  V.  Ward,  2  Hayw.  R.  226. 

It  is  not,  however,  indispensable  to  a  delivery  that  the  maker  should  ha,ve  transferred  the  pos- 
session of  the  instrument.  Accordingly,  where  a  person  signed  and  sealed  a  mortgage  to  secure 
a  debt,  and  declared  in  the  presence  of  the  attesting  witnesses  that  he  delivered  it  as  his  act  and 
deed,  but  kept  it  in  his  possession,  the  mortgagee  not  being  present,  but  it  appearing  clearly  that 
it  was  intended  by  the  mortgagor  to  have  the  instrument  take  effect  immediately  as  a  deed  duly 
delivered,  the  Court  of  King's  Bench  were  strongly  inchned  to  regard  the  delivery  complete. 
Doe  ex  dem.  Garnons  v.  Knight,  8  Dowl.  ft  Ryl.  348;  S.  C,  5  Barn,  ft  Cress.  671.  See  also 
Barlow  v.  Heneage,  Preo.  Cb.  211 ;  Clavering  v.  Clavering,  Id.  235;  2  Vern.  273;  1  Bro.  P.  C. 
112;  Nuldred  V.  Gilham,  1  P.  Wms.  577;  Boughton  v.  Boughton,  1  Atk.  625.  On  the  above 
authorities,  said  Bayley,  J.,  delivering  the  opinion  in  Doe  ex  dem.  Garnons  v.  Knight  (supra), 
"it  seems  to  us,  that  where  an  instrument  is  formally  sealed  and  delivered,  and  there  is  nothing 
to  qualify  the  delivery  except  the  keeping  the  deed  in  the  hands  of  the  executing  party,  and 
nothing  to  show  that  he  did  not  intend  it  to  operate  immediately,  it  is  a  valid  and  effectual  deed, 
and  dehvery  to  the  party  who  is  to  take  under  it,  or  to  any  person  for  his  use,  is  not  essential." 
8Dowl.  ft  Ryl.  364.  So,  where  a  bond  from  a  father  to  his  daughter,  was  signed  and  sealed,  and  the 
father,  holding  the  bond  in  his  hand,  said  to  the  daughter :  "Here  is  your  bond ;  what  shall  I  do  with 
it  ?"  and  then,  on  the  daughter's  answering  something  which  the  witness  could  not  recollect,  the 
father  added:  "I  will  take  care  of  it  for  you."  Held,  a  sufficient  dehvery,  though  the  bond 
never  came  to  the  daughter's  possession.  Folly  v.  Tantuyl,  4  Halst.  R.  153.  Many  other 
American  cases  are  to  the  same  effect.  See  Bunn  v.  Winthrop,  1  John.  Ch.  R.  329 ;  Jones  v. 
Jones,  6  Conn.  R.  Ill;  Souverbye  v.  Arden,  1  John.  Ch.  R.  240.  Where  a  deed  of  lands  to 
trustees  was  prepared  for  execution,  read,  signed  by  both  parties,  and  acknowledged  as  their 
deed  before  a  commissioner,  it  was  held  to  be  a  complete  and  valid  deed,  notwithstanding  the 
witnesses  present  at  its  execution  concurred  in  testifying  that  there  was  no  transmission  of  the 
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Policy  of  insurance  not  to  be  varied  by  parol  evidence. 

Policies  of  insurance  are  within  the  rule  before  laid  down  ;  they  cannot 
be  contradicted  or  varied  by  extrinsic  evidence.  A  written  agreement, 
made  by  the  parties  before  the  time  of  signing  the  policy,  is  not  admis- 
sible, if  inconsistent  with  the  terms  of  the  policy.  Thus,  in  an  early  case,(l) 
where  in  an  action  on  a  policy  of  insurance  from  Archangel  to  Leghorn, 
the  defendant  attempted  to  show  that  the  agreement  before  the  subscrip- 
tion of  the  policy  was,  that  the  adventure  should  begin  only  from  the 
Downs,  the  court  would  not  admit  the  evidence. 

The  same  rule  of  course  applies  to  charter  parties.  In  a  case  where  a 
ship  was  chartered  to  wait  for  convoy  at  Portsmouth,  Lord  Kenyon,  C. 
J.,  would  not  suffer  a  parol  agreement  to  be  set  up  on  the  other  side  to 
substitute  Corunna  for  Portsmouth. (2) 

In  the  case  of  contracts  of  hiring  between  masters  of  ships  and  seamen, 
if  reduced  into  writing  (which  they  are  directed  to  be  by  statute),  they 
cannot  be  varied  or  added  to  by  parol.  Thus  it  was  ruled  in  the  Court  of 
Common  Pleas,  that  a  mate  in  a  slave  ship  could  not,  on  the  ground  of  a 


deed  from  the  grantor  to  the  grantees,  and  notwithstanding  also,  the  deed,  after  the  death 
of  the  grantor,  was  found  among  his  private  papers.  Scrugham  v.  Wood,  15  Wend.  545. 
But  a  bond  of  a  guardian  to  the  judge  of  probate,  signed  and  sealed,  but  retained  by  the  guar- 
dian till  his  death,  when  his  administrator  took  it  and  filed  it  in  the  probate  office,  was  held  una- 
vailing as  against  the  sureties  in  a  bond,  for  want  of  delivery.  Fay  v.  Eichardson,  1  Pick.  91. 
Where  a  deed  was  executed  and  acknowledged  by  the  grantor,  but  retained  by  him  with  the 
grantee's  consent,  as  secunty  for  the  consideration  money,  who  said  he  would  not  take  it  till 
that  should  be  paid,  but  before  the  money  was  paid,  the  grantor  died  with  the  deed  in  his  pos- 
session, having  devised  the  premises  by  his  last  will ;  held,  that  there  was  no  delivery  to  or  ac- 
ceptance of  the  deed  by  the  grantee  proved,  and,  therefore,  nothing  passed  by  it.  Jackson  ex 
dem.  M'Crea  v.  Dunlap,  1  John.  Cas.  114.  Where,  however,  land  had  been  sold  at  sheriff's  sale, 
and  the  sheriff  returned  the  sale,  acknowledged  the  deed  to  the  purchaser,  but  retained  it  as 
security  for  part  of  the  purchase  money,  and  the  vendee  took  possession  of  the  premises  and  held 
them  for  four  years ;  this  was  adjudged  strong  evidence  of  delivery.  Hartman  v.  Stahl,  2  Penn. 
E.  223. 

The  party's  confession  that  he  had  deUvered  the  instrument,  is  of  course  evidence  against  him 
of  the  fact  of  delivery.  Sicard's  Lessee  v.  Davis,  6  Peters'  E.  136,  per  Marshall,  C.  J.  But  the 
confession  must  import  that  he  delivered  it,  as  his  deed;  and  where  the  party  acknowledged  that 
he  had  delivered  it  as  a  form  to  aid  in  drawing  another  instrument,  held,  no  evidence  of  delivery. 
Asberry  v.  Calloway,  1  Wash.  E.  72. 

An  unconditional  delivery  of  a  deed,  once  fairly  made,  cannot  be  revoked  by  any  act  of  the 
party  executing.  Woodman  v.  Coolbroth,  7  Greenl.  R.  181.  See  Prisbie  v.  M'Carty,  1  Stew. 
&  Porter,  61.  Nor  can  the  party,  by  any  subsequent  words,  explain  his  intent  to  have  been 
otherwise,  or  alter  the  nature  and  effect  of  the  delivery.  2  Stark.  Ev.  272  (6th  Am.  ed.) ;  Yerplank 
V.  Sterry,  12  John  R.551,  552,  per  Spencer,  J.  Declarations  of  the  grantor  made  subsequently  to 
the  delivery,  offered  with  a  view  of  showing  the  nature  of  the  delivery  to  be  otherwise  than  the 
act  itself  imports,  cannot  be  received  as  against  those  claiming  in  virtue  of  the  deed.  Souver- 
bye  V.  Arden,  1  John.  Ch.  240 ;  Chess  v.  Chess,  1  Penn.  E.  32. 

(1)  Kaines  v.  Knightly,  Skin.  54;  S.  C,  referred  to  in  Bates  v.  Grabham,  2  Salk.  444,  but  mis- 
stated.   See,  also,  Weston  v.  Emes,  1  Taunt.  115;  Uhde  v.  Walters,  3  Camp.  16. 

(2)  Leslie  v.  De  la  Torre,  cited  12  East,  583.  As  to  the  inadmissibility  of  evidence  of  usage 
to  vary  or  contradict  the  terms  of  a  policy  or  charter  party,  see  infra,  Sect.  5. 
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verbal  promise,  claim  tlae  perquisite  of  the  price  of  a  negro  slave  beyond 
the  wages  due  to  him  by  certain  written  articles  of  agreement,  executed 
between  the  master,  officers  and  crew.(l) 

'Written  agreement,  at  common  law. 

By  the  rule  of  common  law,  independently  of  the  Statute  of  Frauds, 
parol  evidence  could  not  be  received  to  contradict  a  written  agreement ; 
the  written  instrument  must  be  considered  as  containing  the  true  agree- 
ment between  the  parties,  and  as  furnishing  better  evidence  than  any 
which  can  be  supplied  by  parol.(2)  The  reason  assigned  by  Lord  Coke 
against  admitting  parol  evidence  to  contradict  the  terms  of  a  deed,  is  very 
general,  and  applies  to  the  case  of  a  written  agreement,  though  writing 
may  not  have  been  absolutely  necessary.  "  It  would  be  inconvenient," 
he  says,  "  that  matters  in  writing,  made  on  consideration,  and  which  finally 
import  the  certain  truth  of  the  agreement  of  the  parties,  should  be  con- 
trolled by  an  averment  of  the  parties  to  be  proved  by  the  uncertain  testi- 
mony of  slippery  memory. "(3) 

"  By  the  general  rules  of  the  common  law,"  said  Lord  Denman,  C.  J.,(.4) 
■"  if  there  be  a  contract  which  has  been  reduced  into  writing,  verbal  evi- 


(1)  White  V.  WUson,  2  B.  &  P.  116. 

Note  493.— S.  P.,  Veaoock  v.  MoCall,  1  Gilp.  329.  See,  also,  Bogert  v.  Oauman,  Anth.  K  P. 
'ZO,  71.  It  seems  that  an  incidental  right  to  additional  privilege  or  compensation  cannot  be 
made  out  by  usage  in  such  cases.  This,  in  England,  may  rest  on  the  phra.seology  of  the  statute, 
which  not  only  requires  the  contract  to  be  in  writing,  under  a  penalty  upon  the  master,  but 
expressly  declares  that  the  contract,  when  signed,  "  shall  be  coucIusiTe  and  binding  on  all  par- 
ties, any  usage  or  custom  to  the  contrary  notwithstanding."  See  The  Isabella,  2  Rob.  Adm.  B. 
241,  where  the  English  statute  is  recited.  Our  statute  is  not  in  the  same  language,  but  it  enjoins 
the  master  under  a  peualtj',  to  make  an  agreement  in  -tyriting  or  in  print  with  the  seamen,  "  de- 
claring the  voyage  or  voyages,  term  or  terms  of  time,"  &c.  (2  L.  U.  S.  115,  Bioren  &  Duane);  and 
perhaps  its  policy  is  equally  comprehensive  with  that  of  the  English  statute.  See  Bogert  v. 
Cauman,  Anth.  N.  P.  70,  72,  and  note  a  at  the  latter  page. 

(2)  2  Atk.  383  ;  Say.  189 ;  2  Bro.  0.  C.  219;  7  Ves.  218 ;  4  Taunt.  786;  2  B.  &  C.  634. 
Where  parol  testimony  is  given  without  objection,  in  regard  to  the  circumstances  attending 

the  receipt  of  goods  by  a  common  carrier,  parol  testimohy  may  be  received  from  the  carrier  in 
respect  to  the  transaction,  notwithstanding  he  gave  a  written  receipt  specifying  the  terms  on 
which  the  goods  were  received.  Scovill  v.  Griffith,  2  Kernan  E.  509.  So  parol  testimony  may 
be  given  to  fix  the  amount  of  rent,  where  a  tenant  occupies  lands  under  an  agreement  which 
does  not  specify  the  rent  to  be  paid.    King  v.  Woodruff,  23  Conn.  56. 

(3)  5  Rep.  26. 

(4)  In  Goss  V.  Nugent  (Lord),  5  B.  &  Ad.  64.  See,  also,  by  Lord  Hardwicke,  C,  in  Parteriche 
V.  Powlet,  2  Atk.  384;  and  CUnan  v.  Cooke,  1  Soh.  &  Lef.  35. 

Note  494. — In  Smith  v.  Williams  (1  Murph.  R.  426|,  Mr.  Justice  Taylor  explains  the  reason  of 
the  rule,  forbidding  the  admission  of  parol  evidence  to  add  to  or  enlarge  the  terms  of  a  written 
contract,  as  follows :  "  The  first  reflection  that  occurs  to  the  mind  upon  the  statement  of  the 
question,  independent  of  any  technical  rules,  is,  that  the  parties,  by  making  a  written  memorial 
of  their  transaction,  have  implicitly  agreed,  that  in  the  event  of  any  misunderstanding,  that  writ- 
ing shall  be  referred  to  as  the  proof  of  their  act  and  intention;  that  such  application  as  arose 
from  the  paper,  by  just  construction  or  legal  intendment,  should  be  valid  and  compulsory  on 
them ;  but  that  they  would  not  subject  themselves  to  any  stipulation  beyond  their  contract ;  be- 
cause if  they  meant  to  be  bound  by  any  such,  they  might  have  added  them  to  their  contract, 
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and  thus  have  given  them  a  clearness,  a  force,  and  a  direction,  which  they  -would  not  have  by 
being  trusted  to  the  memory  of  a  witness.     S.  0.,  1  N.  Car.  Law  R.  263. 

"  The  various  conceptions  of  different  minds  on  the  same  subject,  the  liability  of  all  persons  to 
forgetfulness,  the  influence  of  passion,  prejudice,  and  intecgst,  renders  unwritten  contracts,  at  all 
times,  uncertain.  But,  litera  scripta  mcmet.  It  cannot  change  with  times  or  circumstances ;  and 
when  a  contract  is  reduced  to  writing,  the  law  presumes  that  the  writing  contains  the  whole 
agreement."    Per  Nott,  J.,  in  MoDowall  v.  Beoldey,  2  R.  Const.  Ct.  So.  Oar.  267,  268. 

So  far,  therefore,  as  the  rule  operates  to  exclude  prior  or  cotemporaneous  stipulations  or  con- 
versations, it  obviously  applies  as  well  to  cases  where  a  written  instrument  is  not  required  by 
law,  no  less  than  to  deeds.  Hence,  we  find  it  either  conceded  or  asserted  in  almost  every 
case  which  speaks  on  this  subject,  that  all  oral  negotiations  or  stipulations  between  the  parties, 
which  preceded  or  accompanied  the  execution  of  the  instrument,  are  to  be  regarded  as  merged 
in  it ;  and  that  the  latter  is  to  be  treated  as  the  exclusive  medium  of  ascertaining  the  agreement 
to  which  the  contractors  bound  themselves.'  Parol  evidence  is  admissible  to  eaplain  and  apply 
the  writing,  but  not  to  add  to  it,  or  vary  its  terms.  This  general  doctrine  has  been  recognized 
almost  universally.  See  Bayton  v.  Towles,  5  Mart.  Lou.  R.  1 ;  Cozzens  v.  Whittaker,  3  Stewart 
&  Porter,  322;  Stackpole  v.  Arnold,  11  Mass.  R.  27;  McParlane  v.  Moore,  1  Tenn.  R.  (Overt.) 
lU ;  Washburn  v.  Cordie,  15  Pick.  63 ;  Johnson  v.  Miln,  14  "Wend.  R.  199,  per  Savage,  0.  J. ; 
Brewster  v.  Countryman,  12  Wend.  446 ;  G-oss  v.  Lord  Nugent,  5  Barn.  &  AdoL  64;  Teacock  v. 
MoCall,  1  Gilp.  329;  Condiet  v.  Stephens,  1  Monroe,  74;  Harvey  v.  Grabham,  5  Adol.  &  Ellis, 
61;  Dean  v.  Mason,  4  Conn.  R.  428 ;  McKeunau  v.  Henderson,  1  Pennsylv.  R.  417  ;  Tander- 
voort  V.  Smith,  2  Cain.  R.  161;  Parkhurst  v.  "Van  Courtlandt,  1  John.  Ch.  R.  822;  Stevens  v. 
Cooper,  Id.  425,  429;  G-ilpins  v.  Consequa,  1  Peters'  C.  0.  R.  85;  Randall  v.  PMUips,  1  Mason's 
R.  378,  383;  Hovey  v.  Newton,  7  Pick.  R.  29  ;  Brigham  v.  Rogers,  17  Mass.  R.  573,  574 ;  Small 
V.  Quinoy,  4  Greenl.  R.  497 ;  Rosevelt  v.  Stackhouse,  1  Cowen's  R.  122  ;  Dunham  v.  Baker,  2 
Day's  R.  137;  Bennett  v.  Hubbard,  1  Alab.  R.  270;  Tribble  v.  Oldham,  5  J.  J.  Marsh.  141; 
Perrine  v.  Cheeseman,  6  Halst.  B.  174;  Boorman  v.  Johnston,  12  Wend.  566  ;  Austin  v.  Sawyer, 
9  Cowen's  R.  39 ;  Falconer  v.  Garrison,  1  M'Cord's  R.  209 ;  Johnson  v.  Blackman,  11  Conn.  R. 
350,  351,  352,  353  ;  Cox  v.  Bennet,  1  Green's  R.  170 ;  State  v.  Collins,  6  Hamm.  142 ;  Gazaway 
V.  Moore,  1  Harp.  R.  401,  402,  403 ;  New  York  Gas  Light  Co.  v.  The  Mechanics'  Fke  Ins.  Co., 
-2  Hall's  R.  N.  Y.  S.  C.  108 ;  MoDowall  v.  Heckley,  2  R.  Const.  Ct.  So.  Car.  265 ;  Bradley  v. 
Bentley,  8  Verm.  R  243 ;  Franklin  v.  Long,  7  Gill  &  John.  407  ;  Bertsch  v.  The  Lehigh  Coal  & 
Nav.  Co.,  4  Rawle,  130 ;  Boyce  v.  Foster,  1  BaU.  R.  540 ;  The  State  v.  Perry,  1  Wright's  R. 
662 ;  Edwards  v.  Richards,  Id.  597  ;  Barringer  v.  Sneed,  3  Stewart's  R.  201 ;  Sommerville  v. 
■Stephenson,  3  Stew.  &  Port.  275;  Brooks  v.  Maltbie,  4  Id.  96;  Hightower  v.  Ivy,  2  Porter's  R. 
311,  312  ;  Mead  v.  fiteger,  5  Id.  504;  Reed  v.  Wood,  9  Verm.  R.  285.  Even  where  the  written 
contract  could  not  operate  so  as  to  effect  the  object  designed  by  it,  on  account  of  the  absence  of 
a  seal  (e.  g.,  a  paper  intended  as  a  deed  of  partition),  yet  held,  that  the  question  being  as  to  what 
was  the  agreement  of  the  parties  at  the  time,  the  writing  must  be  regarded  as  the  best  evidence, 
and  prior,  as  well  as  cotemporaneous  parol  negotiations,  could  not  be  resorted  to.  Gardner  Manu- 
facturing Co.  V.  Heald,  5  Greenl.  R.  381.  There  being  a  written  lease,  it  was  held,  that  parol 
evidence  to  prove  that  the  lessor,  in  consideration  of  the  rent  reserved,  promised  at  the  time,  or 
prior  to  the  execution  of  the  lease,  to  make  other  repairs  beside  those  which  the  writing's  men- 
tioned, was  not  admissible.  Biigham  v.  Rogers,  17  Mass.  R.  571.  A  parol  agreement,  reserv- 
ing growing  wheat  on  lands  sold,  is  merged  in  the  conveyance ;  but  subsequent  acknowledgntents 
of  the  grantee  were  regarded  as  evidence  that  he  had  sold  the  wheat  to  the  grantor  after  the 
conveyance.  Austin  v.  Sawyer,  9  Cowen's  R.  39.  A  promise  in  writing,  to  deliver  twelve  cows 
with  twelve  calves  which  shovM  come  of  them,  &c.,  cannot  be  varied  by  parol  evidence  that  the 
promisee  at  the  time,  agreed  to  accept  "  either  twelve  cows  with  calf,  or  with  calves  by  their 
sides."  Spencer  v.  Tilden,  5  Cowen's  R.  144.  An  assignment  of  property,  by  a  debtor,  in  trust 
to  pay  such  of  his  creditors  as  sbould  become  parties  to  the  indenture  of  assignment,  and  which 
purported  to  release  all  their  denmnds,  was  held  not  open  to  be  varied,  by  parol  evidence  of  the 
circumstances  under  which  it  was  executed,  so  as  to  show  that  a  particular  demand  of  one  of  the 
creditors  who  had  become  a  party  to  the  instrument,  was  intended  to  be  excepted  from  the 
operation  of  the  release.  West  Boylston  Manufae.  Co.  v.  Sesirle,  15  Pick.  225.  See  also  Kellogg 
.V.  Richards,  14  Wend.  116,  stated  aTiM,  note  451.     A.,  by  deed,  assigned  property  to  B.,  0.  and 
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D.,  for  ths  benefit  of  his  creditors ;  the  debts  due  to  the  assignees  first  to  be  paid ;  held,  that  a 
debt  due  to  a  firm  of  which  either  of  the  assignees  was  a  member,  was  entitled  to  the  same  pre- 
ference as  a  debt  due  to  the  assignee  alone ;  and  that  parol  evidence  of  what  passed  between 
the  parties  when  the  assignment  was  executed,  was  inadmissible  in  aid  of  the  instrument,  either 
to  explain  or  extend  its  import:  Wilson  v.  Hanson,  3  Fairf.  58.  Where  two  agreed  in  writing; 
the  one  to  deliver,  and  the  other  to  receive,  at  Philadelphia,  "  from  one  to  three  thousand  bushels 
of  potatoes ;"  parol  evidence  to  prove  that  it  was  also  agreed,  at  the  time  of  making  the  contract, 
that  the  quantity  intended  to  be  delivered  should  be  designated  and  made  known  to  the  buyer, 
as  soon  as  the  cargo  was  shipped,  was  rejected.  Small  v.  Quinoy,  4  Greenl.  R.  491.  Accord- 
ingly, too,  where  a  written  agreement  was  payable  in  money,  held,  that  parol  evidence  to  show 
a  cotemporaneous  stipulation  to  cancel  the  agreement,  if  the  promisor  delivered  a  certain 
quantity  of  cotton  within  a  given  time,  was  inadmissible.  Wesson  v.  Carroll,  1  AJab.  R.  251. 
A  schoolmaster  prosecuted  for  his  wages,  and  produced,  as  the  evidence  of  his  claim,  a  subscrip- 
tion paper,  signed  by  the  defendant  with  others,  by  which  it  was  stipulated  that  the  school  should 
continue  three  months,  and  twelve  more,  if  the  parties  wished ;  parol  evidence  of  the  plaintiff 
having  promised,  at  the  time  of  the  defendant's  signing,  that  the  school  should  continue  twelve 
months,  absolutely,  was  held  inadmissible.  Phillips  v.  Keener,  1  Litt.  E.  329.  See  also  George 
V.  Harris,  4  N.  Hamp.  R.  533.  In  debt  on  bopd,  conditioned  for  the  payment  of  an  indent  for 
£1,200,  evidence  of  a  parol  agreement  between  the  parties,  when  the  bond  was  made,  that  if 
the  indent  was  not  returned  on  the  day  specified  in  the  condition,  that  then  it  should  be  converted 
into  a  special  debt,  was  held  inadmissible.  Atkinson  v.  Scott,  1  Bay,  307.  Where  a  slave  has 
been  pledged,  by  a  sealed  contract,  as  security  for  a  sum  advanced,  evidence  of  a  parol  agree' 
ment  made  at  the  time,  that  the  slave  should  be  held  until  certain  other  sums,  afterwards  ad- 
vanced, should  be  paid,  is  not  admissible.    Hamilton  v.  Wagner,  2  Marsh.  Ken.  R.  331. 

In  Bond  v.  Haas  (2  DaU.  133),  a  contract  was  for  the  payment  of  £250,  cwrrent  money  of  Pernir 
sylvania,  and  was  dated  in  August,  IVll,  payable  in  one  year.  At  the  date  of  the  contract,  con- 
tinental money  (which  was  a  lawful  tender  by  statute),  was  depreciated,  and  stood  at  three  for 
one.  The  plaintiff  insisted  that  the  whole  sum  should  be  paid  in  specie,  and  offered  parol  proof 
that  such  was  the  understanding  of  the  parties.  The  court  rejected  it,  on  the  ground  that  it 
would  be,  in  effect,  altering  the  contract.  See,  also,  Lee  v.  Biddis,  1  DaU.  175 ;  Pleasants  v. 
Pemberton,  2  DaU.  Rep.  196;  Norton  v.  Wells,  1  Tyl.  Rep.  381;  M'Meen  v.  Owen,  1  Teates' 
Eep.  135  ;  Morris  v.  Edwards,  1  Hamm.  Rep.  189 ;  Smith  v.  Goddard,  Id.  178. 

Where,  in  a  poUcy  of  insurance,  a  vessel  was,  by  plain  construction  of  the  terms  of  the  policy, 
warranted  Spanish ;  held,  that  it  was- not  competent  for  the  assured  to  show  that  the  under- 
writers were  informed,  at  the  time  of  their  subscription,  that  the  vessel  was  in  truth  American, 
but  was  to  be  ostensibly  Spcmish,  to  avoid  capture  by  the  enemy.  Atherton  v.  Brown,  14  Mass, 
Eep.  152. 

Where  a  biU  of  sale  of  a  slave  contained  a  warranty  of  title,  held,  that  the  vendee  could  not 
allege  and  recover  upon  a  parol  warranty  of  soundness,  made  at  the  same  time.  Smith  v.  WU- 
liams,  1  Murph.  Rep.  426 ;  Wren  v.  Wardlaw,  1  Alab.  Eep.  363 ;  Hitchcock  v.  Harris,  1  MiUer's 
Lou.  Rep.  311 ;  Read  v.  Duncan,  2  M'Cord's  Rep.  167;  Duflf  v.  Ivy,  4  Stewart's  Rep.  140;  Pen- 
der V.  Fobes,  1  Dev.  &  Batt.  250.  So  as  to  a  biU  of  sale  of  a  moiety  of  a  ship,  containing  a 
covenant  to  defend  the  moiety  sold  against  aU  persons;  held,  that  the  vendee  could  not  set  up  a 
parol  warranty,  made  on  the  sale,  that  the  ship  was  copper  fastened.  Mumford  v.  M'Pherson,  1 
John.  Rep.  414.  And  it  seems  it  would  be  the  same,  if  the  bill  of  sale  contained  no  warranty, 
but  a  simple  transfer  of  the  title.  For,  it  must  be  presumed  that  the  writing  contains  the  entire 
contract.  Fer  Cw.  in  Yan  Ostrand  v.  Reed,  1  Wend.  424,  432.  This  was  distiuctly  held  as  to 
an  assignment  of  a  patent  right,  though  it  did  not  import  any  contract  beyond  the  bare  convey, 
anoe  of  title.  Id.  See  Reed  v.  Wood,  9  Verm.  Rep.  285  ;  Dean  v.  Mason,  4  Conn.  Rep.  428 
Mumford  v.  M'Pherson,  1  John.  Eep.  414,  418 ;  per  Kent,  C.  J.,  in  Bayard  v.  Malcolm,  1  John_ 
Eep.  467. 

In  a  suit  by  the  assignee  of  a  bond,  to  recover  on  a  guaranty  of  payment,  the  assignment 
being  in  general  terms,  and  containing  no  such  guaranty,  parol  testimony  to  prove  one,  was 
held  inadmissible.  O'Harra  v.  HaU,  4  DaU.  Rep.  340.  So,  where  the  defendant  gave  the  plain" 
tifi'  an  instrument  in  writing,  acknowledging  that  he  had  sold  the  plaintiff  a  note,  for  which  he 
had  received  part  payment,  and  stating  that  the  balance  was  to  be  paid  when  the  money  was 
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collected ;  held,  that  the  plaintiff  could  not  set  up  a  parol  promiae  of  the  defendant,  made  at  the 
time,  that  the  latter  would  sue  the  maker  of  the  note  within  a  specified  period.  Clark  v.  M'Mil- 
lan,  1  N.  Car.  Law  Eepos.  265.  See  further,  Sommerville  v.  Stephenson,  3  Stewart's  Rep.  27 1  i 
Dupuy  V.  Gray,  1  Alab.  Rep.  357;  Wesson  v.  Carroll,  Id.  251.;  Odam  v.  Beard,  1  Blackf.  191 ' 
Butler  V.  Suddeth,  6  Monroe,  541.  But  in  New  Jersey,  in  a  suit  by  the  assignee  of  a  sealed 
bill,  to  recover  back  the  money  paid  upon  the  assignment,  the  assignment  being  in  general  termsi 
it  was  held,  that  the  defendant  might  prove  a  promise  by  the  plaintiff,  made  at  the  time  of  the 
assignment,  to  take  the  bUl  at  his  own  risk.  Mehelm  v.  Barnet,  1  Coxe's  Rep.  86.  It  seems  to 
have  been  assumed  in  the  case,  that  the  general  law  of  that  state,  operating  upon  the  assignment 
in  question,  would  have  rendered  the  assignor  liable.  Kinsey,  0.  J.,  put  the  admissibility  of  the 
testimony  upon  the  ground,  that  the  law  constituted  no  part  of  the  contract,  and,  therefore,  the 
parol  proof  did  not  contradict  or  vary  the  writing.  It  does  not  appear  what  view  was  taken  by 
the  other  judges.     See  Id.  90,  91. 

The  general  rule,  however,  is  against  the  doctrine  advanced  by  the  chief  justice  in  Mehelm  y. 
Barnet  (swpra).  Where  a  written  contract  appears  on  its  face  to  be  complete,  you  can  no  more 
add  to,  or  contradict  its  legal  effect,  by  parol  stipulations  preceding  or  accompanying  its  execu- 
tion, than  you  can  alter  it,  through  the  same  means,  in  any  other  respect.  The  law  controlling 
the  operation  of  a  written  contract  becomes  a  part  of  it,  and  though  usage,  in  certain  cases,  has 
been  allowed  to  supersede  the  law,  yet  the  courts  have  rarely  gone  so  far  as  to  apply  the  same 
doctrine  to  mere  verbal  stipulations  of  the  parties.  See  post,  note  522.  Accordingly,  a  clean  biU 
of  lading  was  held  not  liable  to  be  varied  by  a  cotemporaneous  parol  agreement  that  the  goods 
might  be  stowed  on  deck.  The  bill  was  silent  as  to  the  manner  of  stowing  the  goods,  but  the 
law  operating  upon  and  construing  it  required  the  goods  to  be  stowed  under  deck.  And  Nelson, 
J.,  who  delivered  the  opinion  of  the  court,  expressly  said:  "If  such  is  the  judgment  of  law  upon 
the  face  of  the  instrument,  parol  evidence  is  as  inadmissible  to  alter  it  as  if  the  duty  was  stated 
in  express  terms.  It  was  a  part  of  the  contract."  Creery  v.  Holly,  14  Wend.  30 ;  Barber  v. 
Brace,  3  Conn.  Rep.  9,  S.  P.  This  was  directly  held,  where  parol  evidence  was  offered  to  show, 
in  respect  to  a  promissory  note  mentioning  no  time  of  payment,  that  by  an  agreement  between 
the  parties  at  the  time  it  was  executed,  it  was  not  to  be  payable  as  the  law  adjudged ;  i.  e.  im- 
mediately. Thompson  v.  Ketchum,  8  John.  Rep.  189.  See,  also.  Hunt  v.  Adams,  7  Mass.  Rep. 
518;  S.  C,  6  Id.  519;  Pattison  v.  Hull,  9  Oowen's  Rep.  747.  *  *  S.  P.,  Warren  v.  Wheeler,  8 
Meto  R.  97.  *  *  (The  pleadings  may  be  so  framed  as  to  render  the  evidence  admissible.  Seeley 
V.  Engell,  8  Kernau  R.  542.)  So  where  there  was  a  contract  specifying  no  place  for  the  delivery 
of  portable  articles ;  held,  that  the  law  fixed  the  place ;  and  that  evidence  of  contemporaneous 
stipulation  to  vary  the  instrument  in  this  respect,  was  inadmissible.  "  Where  the  legal  construc- 
tion and  effect  of  an  instrument  are  well  settled,  it  is,"  said  the  court,  "varying  the  instrument 
to  show  that  the  parties  intended  something  else,  as  much  as  it  would  be  to  prove  that  the  terms 
were  not  in  accordance  with  the  previous  agreement."  La  Pivrge  v.  Riokert,  5  Wend.  Rep.  187. 
Where  an  act  is  contracted  to  be  done,  but  the  writing  is  silent  as  to  the  time,  the  law  impUes 
that  it  is  to  be  done  in  a  reasonable  time;  and  evidence  of  a  cotemporaneous  parol  agreement 
as  to  the  time  is  inadmissible  to  vary  the  construction.  Barringer  v.  Snoed,  3  Stewart's  Reports, 
201.  See  Simpson  v.  Henderson,  1  Mood.  &  Malk.  300.  In  Barringer  v.  Sneed,  the  cotempo- 
raneous agreement  seems  to  have  been  admitted  at  the  trial,  in  order  to  enable  the  jury  to  ascer- 
tain what  the  parties  considered  a  reasonable  time ;  and  it  does  not  appear  whether  the  court 
finally  sanctioned  the  evidence,  for  this  object,  or  not.  Simpson  v.  Henderson  (swpra),  appeal's 
to  deny  that  such  evidence  is  proper.  But  see  Ely  v.  Adams,  19  John.  Rep.  313  ;  aniposi,  note 
516.  Where  the  defendants  have  coveaauted  to  indemnify  the  plaintiffs  against  all  actions,  suits, 
and  demands,  which  might  afterwards  be  instituted  against  the  estate  of  Lieutenant-Governor 
M'Gill,  and  whereby  the  plaintiffs  might  be  liable  for  the  payment,  by  reason  of  their  being 
sureties  for  said  M'Gill'a  executor ;  it  was  held,  that  the  covenant  was  without  auilnguity,  in- 
cluding, in  legal  effect,  all  suits  inslitutod  by  any  party,  and  therefore  that  no  averment  of  an 
intention  different  from  that  expressed  in  the  covenant,  and  limiting  its  effect  to  suits  com- 
menced by  particular  persons,  could  bo  admitted.  Watson  v.  Boylston,  5  JIass.  Rop.  411. 
Further,  that  parol  evidence  of  cotemporaneous  stipulations  is  inadmissible,  to  control  or  vary 
the  legal  effect  of  a  written  instrument.  See  Sommerville  v.  Stephenson,  3  Stewart's  Rep.  271, 
273,  274;  Dupuy  v.  Gray,  1  Alab.  Rep,  357;  Wsasoa  v,  Carroll,  Id,  251;  Hightowerv,  Ivy,  2 
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Porter's  Rep.  308,  311,  312 ;  Odam  v.  Beard,  1  Blackf.  191 ;  Wright  T.  Weakley,  2  Watts' 
Reports,  89. 

A  written  submission  to  arbitrators,  cannot  be  enlarged  by  a  parol  agreement  made  cotem- 
poraneously ;  as  the  writing  will  be  presumed  to  comprise  the  wliole  intention  of  the  parties. 
Palmer  v.  Green,  6  Conn.  R.  14.  See  also  De  Long  v.  Stanton,  9  John.  R.  38;  Sessions  v.  Bar- 
field,  2  Bay's  K.  94.  Nor  can  the  submission  or  award  be  varied,  in  a  court  of  law,  on  the 
ground  of  mistake.  See  Efner  v.  Shaw,  2  Wend.  561.  And  see  amfe,  notes  263,  408.  (Nor  can 
a  person  who  appears  as  principal  in  a  contract,  exonerate  himself  from  liahiUty  by  showing 
that  he  acted  as  agent.     Chappell  v.  Dann,  21  Barb.  1'7.) 

A  writing,  signed  by  the  obhgor  in  a  mortgage  bond,  stating  the  object  for  which  an  indorse- 
ment is  made,  cannot  be  varied  by  a  cotemporaneous  parol  agreement  between  parties.  Rose- 
velt  V.  Stackhouse,  1  Cowen's  R.  122. 

A  parol  agreement,  made  at  the  time  of  a  sale  and  conveyance  of  land  (the  seller  taking  the 
purchaser's  note  for  the  same),  that  if  the  land,  on  admeasurement,  should  exceed  a  certain  esti- 
mated quantity,  the  purchaser  should  pay  the  seller  an  additional  price  therefor,  cannot  be 
proved.  And  the  court,  in  giving  their  opinion  on  a  case  presenting  the  above  facts,  said — 
"The  contract  stated  in  the  declaration  is  one  entire  contract,  made  at  the  time  of  the  sale  and 
conveyance  of  the  land,  the  whole  of  which  is  to  be  considered  and  included  in  the  deed  and 
note."  Northrop  v.  Speary,  1  Day's  Rep.  23.  See  Howes  v.  Barker,  3  John.  R.  506;  Bradley 
V.  Blodget,  Kirby's  R.  22 ;  Brooks  v.  Maltbie,  4  Stew.  &  Porter,  96.  A  written  agreement  to 
sell  lands,  is  merged  in  the  deed  for  the  lands,  and  the  note  for  the  purchase  money  afterwards 
given,  these  importing  complete  execution  of  it.  Falconer  v.  Garrison,  1  McCord's  R.  209.  So 
a  written  executory  contract  of  any  kind,  contemplating  execution  by  written  evidence,  is  merged 
in  the  latter,  provided  it  import  a  full  execution.     Gibson  v.  Watts,  1  McCord's  Ch.  R.  490. 

Some  dicta  are  occasionally  found,  intimating  that  where  the  whole  contract  has  not  been 
reduced  to  writing,  parol  evidence  may  be  received  to  prove  the  part  omitted.  See  Hunt  v. 
Adams,  6  Mass.  R.  519,  524,  per  Parsons,  C.  J. ;  Barker  v.  Prentiss,  Id.  434.  See  also  per 
Washington,  C.  J.,  in  M'CuUogh  v.  Girard,  4  Wash.  C.  C.  R.  292,  293.  This  is  not  true,  it  seems, 
of  writings  importing  on  their  face  a  complete  expression  of  what  the  parties  agreed  upon.  To 
such  cases  the  general  rule  above  considered  has  usually  been  applied  with  inflexible  rigor. 
See  the  cases  supra;  also  Mead  v.  Steger,  5  Porter's  R-.  505,  per  Collyer,  C.  J.  Exceptions, 
however,  do  undoubtedly  exist.  "  Where  a  writing  evidently  appears  to  express  only  some 
parts  of  an  agreement,  entered  into  between  the  parties,  parol  evidence,  it  seems,  would  be 
admissible  to  prove  the  other  parts  of  the  agreement  on  which  it  is  silent."  2  Phill.  Ev.  772 
(8th  Lond.  ed.)  We  saw  some  cases  post,  (note  514),  in  which  an  instrument  expressly  referred 
to  some  previous  parol  arrangement  between  the  parties,  without  specifying  its  terms,  thus  pre- 
cluding the  presumption  that  the  parties  did  not  intend  to  bind  themselves  to  terms  not  reduced 
to  writing.  Commissioners  v.  ilcCalmont  (3  Pennsyl.  R.  122),  stated  in  the  note  and  at  the  page 
above  mentioned,  furnishes  a  very  sti  iking  illustration  of  the  doctrine ;  and  there  Kennedy,  J., 
who  delivered  the  opinion  of  the  court,  observed  in  respect  to  it  as  follows:  "Why  is  it  that 
parol  evidence  shall  not  be  received  to  alter,  add  to,  diminish,  vary  or  contradict  a  written  agree- 
ment ?  Is  it  not  for  this  reason,  that  where  the  parties  to  an  agreement  have  had  it  committed 
to  writing,  it  must  be  presumed  that  it  was  done  for  the  greater  certainty,  as  well  in  showing 
what  the  agreement  was,  as  in  preserving  the  evidence  of  it,  and  that  these  objects  can  only  be 
attained  by  putting  fully  and  explicitly  into  the  writing  everything  that  was  agreed  on  ?  This  I 
consider  the  foundation  of  the  rule  that  excludes  parol  evidence  in  such  cases.  But  if  it  appear 
in  the  written  agreement  itself,  that  all  and  everything  which  has  been  agreed  on  between  the 
parties  was  not  put  into  it;  and  that  instead  of  inserting  it,  a  reference  is  made  to  it,  as  in  this 
case,  the  reason  of  the  rule  does  not  exist;  and  of  course  it  ought  not  to  be  applied."  See  also 
Sharp  V.  Lipsey,  2  Bail.  R.  113. 

But  it  is  not  necessary,  in  order  to  exempt  the  case  from  the  operation  of  the  general  rule,  that 
the  writing  should  expressly  and  directly  rebut  the  presumption  of  completeness.  In  Jefl'erey  v. 
Walton  (1  Stark  R.  267),  referred  to  in  note  of  the  text,  an  action  was  brought  for  not  taking 
proper  care  of  a  horse  which  the  defendant  had  hired  of  the  plaintiff.  At  the  lime  of  hiring,  the 
following  memorandum  was  made:  "Six  weeks  at  two  guineas — William  Walton,  Jr."  Lord 
EUenhorough  seems  to  have  treated  it  as  a  contract  incomplete  on  its  face,  and  conclusive  as  far 
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as  it  went ;  for,  in  admitting  evidence  that  the  defendant,  at  the  time  of  hiring,  agreed  to  be 
responsible  for  all  accidents,  he  said :  "  The  written  agreement  merely  regulates  the  time  of 
hiring  and  the  rate  of  payment,  and  I  shall  not  allow  any  evidence  to  be  given  by  the  plaintiff  in 
contradiction  of  these  terms,  but  I  am  of  opinion  that  it  is  competent  for  the  plaintiff  to  give  in 
evidence  suppletory  matter  as  part  of  the  agreement."  In  the  case  of  Knapp  v.  Harnen  (1  Gale, 
47;  Exch.  H.  T.  1835),  in  an  action  for  goods  sold  and  delivered,  the  defence  was  that  the  credit 
had  not  expired ;  it  appeared  in  evidence  that  the  plaintiff  had  written  a  letter  to  the  defendant, 
specifying  the  price  to  be  charged ;  it  was  sent  to  the  defendant's  surveyor,  who  communicated 
it  to  him;  the  defendant  wrote  to  the  plaintiff,  that  he  consented  to  the  terms  proposed;  if  the 
payment  should  be  made  at  the  period  he  mentioned ;  the  plaintiff  consented,  and  the  defendant 
then  signed  the  first  letter.  It  was  objected  that  the  first  letter  alone  constituted  the  agreement, 
and  that  the  evidence  of  the  second  letter,  and  of  what  passed  in  relation  to  it,  was  inadmissible. 
The  objection  having  been  overruled,  the  defendant  had  a  verdict,  and  on  a  motion  for  a  new 
trial,  the  Court  of  Exchequer  refused  a  rule,  and  Parke,  B.,  said :  "  It  is  quite  clear,  that  the 
letter  did  not  in  itself  constitute  an  agreement,  it  was  not  meant  to  be  so  by  the  parties.  See  2 
PhiU.  Ev.  772,  773  (8th  Lond.  ed.)  In  Reay  v.  Richardson  (2  Cr.,  M.  &  K.  427),  on  an  applica- 
tion to  a  creditor  to  enter  into  a  composition,  he  was  requested  to  write  down  what  he  was  will- 
ing to  do;  he  afterwards  wrote — "I  hereby  agree,  on  payment  of  ten  shillings  in  the  pound,  to 
give  a  full  and  complete  discharge ;  held,  that  evidence  of  a.  cotemporaneous  conversation  with 
the  creditor  was  admissible,  to  show  the  purpose  for  which  the  writing  was  given,  and  thereby 
makeia  valid  agreement,  by  showing  it  was  intended  to  be  submitted  to  the  creditors.  2  PhiU. 
Ev.  733,  note  4  (8th  Lond.  ed.)  Sesposi,  note  510.  "If  there  were  a  written  order  to  make  a 
chattel,  parol  evidence  would  be  admissible  of  the  acceptance  of  the  order  (no  statute  inter- 
•fering),  and  of  the  price  at  which  the  party  agreed  to  make  it."  Ingram  v.  Lea,  2  Campb.  E. 
621;  2  PhU.  Ev.  772  (8th  Lond.  Ed.)  Where  an  executory  agreement,  not  witliin  the  Statute 
of  Frauds,  expresses  no  consideration,  you  may  show  what  the  consideration  actually  was.  Hall 
V.  Mott,  Brayt  R.  81.     See  further,  Tisdale  v.  Harris,  20  Pick.  12. 

Upon  a  like  principle,  a  blank  indorsement  of  a  note  or  bill  of  exchange  does  not,  as  between 
the  immediate  parties,  preclude  evidence  of  cotemporaneous  parol  stipulations  showing  that  a 
restricted  operation  was  intended  to  be  given  to  the  signature,  or  that  the  transfer  was  upon  trust 
and  not  absolute,  &c. ;  "  for  in  these  cases  the  written  engagement  is  left  incomplete  by  the  par- 
ties." Per  Parker,  J.,  delivering  the  opinion  of  the  court  in  Stackpole  v.  Arnold,  11  Mass.  R.  32. 
See  Susquehannah  Bridge  and  Bank  Co.  v.  Evans,  4  Wash.  0.  0.  R.  480 ;  Brock  v.  Thompson,  1 
Bail.  R.  322 ;  Wright  v.  Latham,  3  Murph.  R.  298 ;  Hill  v.  Ely,  6  Ser.  &  Rawle,  363 ;  Pike  v. 
Street,  1  Mood.  &  Malk.  226,  227,  and  note ;  Goupy  v.  Harden,  7  Taunt.  R.  163  ;  Butler  v.  Sud- 
deth,  6  Monroe,  541 ;  Daniel  v.  McRae,  2  Hawks'  R.  690  ;  Perkins  v.  Catlin,  11  Conn.  R.  213  ; 
Barker  v.  Prentiss,  6  Mass.  R.  430,  433,  434 ;  Smith  v.  Barber,  1  Root's  R.  207  ;  Lonsdale  v. 
Brown,  3  Wash.  0.  C.  R.  404;  Dean  v.  Hall,  17  Wend.  214,  216,  et  seq.;  Brent's  Bx'ra  v.  Me- 
tropolis Bank,  1  Peters'  R.  89 ;  Puller  v.  McDonald,  8  Greenl.  213 ;  Barrows  v.  Lane,  5  Verm. 
R.  161.  But  see  Barry  v.  Morse,  3  N.  Hamp.  R.  132 ;  Hightower  v.  Joy,  2  Porter's  R.  308  ; 
Bank  of  United  States  v.  Dunn,  6  Peters'  R.  51,  58,  and  cases  there  cited. 

*  *  In  Potter  v.  Hopkins  (25  Wend.  R.  417),  part  of  the  contract  was  evidenced  by  a  receipt 
in  the  following  words,  viz;  "Rec'd  of  H.  S.  Potter  five  hundred  dollars,  as  advance  on  my 
wheat,  to  be  dehvored  before  the  first  of  July,  at  the  Rochester  price."  Parol  evidence  was  re- 
ceived to  show  that  the  agreement  was  to  deliver  to  the  plaintiff  600  or  700  bushels  of  wheat 
before  the  first  of  July  at  the  plaintiff's  warehouse,  and  was  to  have  the  Rochester  market  price 
at  any  time  he  might  elect  before  that  day.  *  *  (See  Lent  v.  Hodgman,  15  Barb.  274 ;  and  Nor- 
ton V.  Woodruff,  2  Comst.  153.) 

So  in  various  cases  of  a  somewhat  similar  nature,  where  a  writing  has  been  executed  by  way 
of  part  performance  merely  of  a  parol  contract.  A  familiar  illustration  is  where  a  chattel  has 
been  sold  with  warranty,  not  in  writing,  and  a  note  given  for  the  purchase  money.  Clearly  the 
note  in  such  instances,  would  not  morge  the  parol  contract.  See  Shepherd  v.  Temple,  3  N. 
Hamp.  R.  455;  Reab  v.  McAllister,  8  Wend.  116,  117.  In  M'Cullooh  v.  Girard  (4  Wash.  0.  C. 
E.  289),  a  parol  agreement  between  the  parties  was  entered  into,  relating  to  the  transfer  of  cer- 
tain shares  of  stock  in  a  bank  not  then  completely  organized.  At  the  conclusion  of  the  agree- 
ment, the  defendant  signed  a  paper,  promising  in  a  general  way  to  transfer  the  shares  as  soon  as 
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books  for  that  purpose  should  be  opened  by  the  bank.   The  defendant  contended  that  this  instru- 
ment should  be  treated  as  evincing  the  entire  agreement,  and  that  no  parol  evidence  could  b@ 
received  of  stipulations  not  contained  in  it.    The  court,  however,  deemed  it  a  question  of  fact 
for  the  jury  whether  the  instrument  was  given  in  full  execution  of  the  parol  contract,  or  in  part 
merely ;  and  'Washington,  J.,  who  delivered  the  opinion,  said — "  that  if  it  should  turn  out  that  it 
formed  part  of  the  agreement  that  such  a  paper  should  be  given,  or  that  a  paper  of  that  descrip- 
tion was,  in  the  ordinary  course  of  the  defendant's  business,  in  respect  to  transactions  of  this  na^ 
ture,  given  by  him ;  evidence  of  the  parol  contract  will  be  proper,  and  win  not  violate  any  of  the 
rules  of  evidence."    Id.  290,  291.    See  Id.  292,  293,  et  seq.    In  an  action  brought  to  recover  a 
sum  of  money,  for  which  the  defendants  had  signed  a  writing  whereby  they  acknowledged  its 
receipt  of  the  plaintiff  "by  the  hands  of  B.  to  be  accounted  for;"  parol  evidence  on  the  part  of 
the  defendants  to  show,  that  before  the  writing  was  signed,  the  plaintiff  being  indebted  to  L.,  and 
L.  to  the  defendants,  it  was  agreed  that  this  money  should  be  paid  to  the  defendants  in  part  pay- 
ment of  their  claim  against  L.,  and  in  part  satisfaction  of  L.'s  claim  against  the  plaintiff,  was  held 
admissible.    The  court  said  the  instrument  was  not  a  mere  receipt,  and  therefore  hable  as  such  to 
be  varied  ;  nor  was  it  one  of  those  writings  which  are  to  be  regarded  as  merging  all  previous  ne- 
gotiations ;  they  viewed  it  as  given  merely  in  part  execution  of  the  parol  contract,  and  therefore 
the  latter  might  be  proved.     Gerrish  v.  "Washburn,  9  Pick.  R.  338.    M.  filed  his  bill  in  chancery, 
claiming  a  lien  on  lands  sold  to  him  by  J.  for  an  unpaid  balance  of  the  purchase  money.    The 
bill  charged  that  at  the  time  of  the  purchase  the  number  of  acres  in  the  tract  sold  was  not  ascer- 
tained ;  but  it  was  agreed  to  estimate  the  quantity  at  300  acres,  with  the  understanding  that  a 
survey  should  subsequently  be  made,  and  if  the  tract  should  turn  out  to  contain  more  laud,  the 
excess  should  be  paid  for  at  the  same  rate  per  acre  as  the  three  hundred  acres,  the  supposed  num- 
ber; that  with  this  understanding  a  bond  of  conveyance  wss  executed  by  M.  on  the  Itth  of 
May,  1826,  and  abend  for  the  purchase  money,  according  to  the  estimate  above  mentioned  by  J. 
on  the  day  following ;  that  a  survey  of  the  land  was  afterwards  made,  and  it  was  found  to  con. 
tain  a  surplus  of  230  acres  over  the  estimated  quantity;  and  for  the  price  of  the  latter  the  com- 
plainant proceeded,  he  having  previously  assigned  the  bond  for  the  other  part  of  the  purchase 
money  to  one  B.     This  bond  was  not  produced,  and  the  court  declined  deciding  as  to  the  exist- 
ence of  the  hen  until  the  contents  of  the  bond  should  be  proved  in  some  way.    But  they  said, 
that  unless  there  was  something  in  the  structure  of  the  bond  which  negatives  the  lien,  it  would 
have  to  be  enforced,"  &c.    In  respect  to  the  parol  proof  relied  on,  they  added — "  On  the  suppo- 
sition that  the  bond  is  a  mere  obhgation  for  the  payment  of  money,  without  reciting  the  contract 
of  sale,  there  could  be  no  possible  legal  objection  to  the  admissibiUty  of  the  evidence  in  relation 
to  the  excess  of  land  above  lliree  hundred  acres.    It  is  in  this  light  we  have  supposed  it  to  exist. 
In  that  view,  the  introduction  of  the  parol  evidence  would  not  affect  in  any  manner  the  contract, 
as  evidenced  by  the  bond  of  conveyance  and  bond  for  the  purchase  money,  but  being  evidence  of 
a  substantive  independent  contract,  its  admissibility  could  not  be  met  by  any  legal  objection." 
Hall  V.  Maccubin,  6  GUI  &  Johnson,  lOT,  110.     See  swpra.    On  the  same  principle,  where  there 
is  a  writing  importing  a  sale  of  personal  property,  or  any  other  like  instrument  of  transfer,  it  wiU 
preclude  the  vendee  from  proving  an  agreement  between  him  and  the  vendor,  cotemporaneous 
with  the  instrument,  and  consistent  with  its  terms,  that  the  value  of  the  property  should  be  ap- 
plied to  the  payment  of  the  defendant's  debts.     Semble,  McCreary  v.  McCreary,  5  Gill  &  John. 
141,  157.     The  last  case,  like  the  one  preceding  it,  goes  on  the  proposition  of  our  author,  that 
parol  evidence  is  admissible,  in  cases  of  written  instruments,  to  prove  coUateral  and  independent 
facts,  about  which  the  writing  is  silent.    Id.  156,  157.    Kelsey  and  Dickson  being  partners  in  a 
mill  which  they  had  built,  entered  into  a  written  agreement  stating  inter  alia  that  Dickson  had 
bought  Kelsey's  interest  in  the  mUl  for  500  dollars,  to  be  paid  in  certain  installments.    Kelsey,  in 
an  action  against  Dickson  for  the  purchase  money,  was  permitted  to  show,  by  parol  evidence, 
that  the  sum  of  500  dollars  which  Dickson  was  to  pay  Kelsey  for  his  interest  in  the  mill  was  ex- 
clusive of  the  expenses  that  had  been  incurred  in  building  it,  and  that  those  expenses  were  to  be 
paid  by  Dickson.     Kelsey  v.  Dickson,  2  Blaokf.  236 ;  S.  C,  on  appeal,  3  Id.  189. 

A  plain  and  well  established  exception  to  the  general  doctrine  which  regards  all  anterior  and 
cotemporaneous  stipulations  and  representations  as  merged  in  the  witten  contract,  exists,  where 
one  party  sues  the  other,  alleging,  as  the  gravaman  of  the  action,  some  fraud  of  the  latter,  by 
which  the  former  was  induced  to  enter  into  the  contract.    It  has  been  laid  down  in  broad  terms, 
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that  "  the  rule  which  prefers  written  to  unwritten  evidence,  does  not  so  apply  as  to  exclude  the 
latter,  when  its  object  is  to  prove  that  the  former  had  been  fraudulently  obtained,  and  thereby,  to 
avoid  the  contract  evidenced  by  it,  or  secure  indemnity  to  the  party  injured."  Per  Saffold,  J.,  in 
Cozzens  v.  Whitaker,  3  Stewart  &  Porter,  329.  See  Becker  v.  Vrooman,  13  John.  R.  301 ; 
Johnson  v.  Miln,  14  Wend.  195 ;  per  Marshall,  0.  J.,  in  Tayloe  v.  Riggs,  1  Peters'  R.  591 ;  per 
Kent,  C.  J.,  in  Mumford  v.  M'Pherson,  1  John.  R.  44 ;  The  State  v.  Perry,  1  Wright's  R.  662. 
In  an  action  on  the  case  for  deceit  in  the  sale  of  a  slave,  though  there  was  a  written  bill  of  Bale, 
containing  a  warranty  of  soundness  in  "body,  mind  and  title,"  yet  held,  that  parol  evidence 
going  to  prove  other  representations  made  by  the  vendor  at  the  time,  such  as  that  the  slave  was 
industrious,  and  free  from  vice,  whereas  he  knew  the  contrary  to  be  the  fact,  was  admissible. 
Cozzens  v.  Whitaker,  3  Stewart  &  Porter,  322  ;  S.  P.,  M'Parlane  v.  Moore,  1  Tenn.  R.  (Overt.) 
174.  See  Johnson  v.  Brockelbank,  2  Hill's  R.  353 ;  Smith  v.  Williams,  1  Murph.  R.  426  ;  Wren 
V.  Wardlaw,  1  Alab.  R.  363 ;  Mumford  v.  M'Pherson,  1  John.  R.  418 ;  Fleming  v.  Slocum,  18 
John.  E.  403.  So,  where  the  bill  of  sale  of  a  slave  contained  a  warranty  of  soundness,  but  ex- 
pressly excepted  the  "phthisic;"  held,  that  the  vendee  might  nevertheless  prove,  in  an  action  for 
deceit,  that  the  vendor  represented  the  slave  as  having  the  phthisic  only  slightly,  whereas  he 
knew  her  to  be  in  the  last  stage  of  that  disease.  Hanks  v.  M'Kee,  2  Litt.  Rep.  227.  But  in 
Louisiana,  in  an  action  on  a  note  given  for  the  price  of  a  slave,  the  defendant  set  u_i  that  the 
slave  was  in  the  habit  of  running  away,  and  that  the  plaintiff  knew  this  to  be  the  case  when  he 
sold  him.  The  bill  of  sale  was  under  seal,  and  expressly  stated  the  slave  to  be  a  "  runaway, 
and  a  drunkard."  The  defendant  introduced  evidence  to  show  that  the  plaintiff  falsely  repre- 
sented this  as  a  qualified  vice.  The  court,  however,  held  him  concluded  by  the  deed.  Bayon  v. 
Towles,  5  Mart.  Lou.  R.  (N.  S.)  1.  Where  a  person  was  induceti  to  purchase  land,  by  a  Iraud- 
ulent  representation  that  a  certain  privilege  was  connected  with  the  land,  which  the  vendor 
knew  was  not  included  in  the  deed ;  held  that  the  vendee  might  recover.  MoneU  v.  Golden,  13 
John.  R.  395.  See  also,  Russell  v.  Rogers,  15  Wend.  351,  357 ;  Johnson  v.  Miln,  14  Id.  199, 
200.  And  in  Louisiana,  fraud  in  the  sale,  in  such  case,  was  allowed  to  be  proved  by  way  of  de- 
fence to  an  action  for  the  purchase  money.  Broussard  v.  Sudrigue,  4  Mill.  Lou.  R.  347.  So  in 
South  Carolina ;  and  even  representations  founded  simply  in  mistake,  are  there  admissible  aa 
a  defence,  either  to  the  whole  action,  or  pro  tanio,  as  the  case  may  be.  Means  v.  Brickell,  2  Hill's 
R.  657. 

An  exception  is  also  allowed,  where  the  writing  is  one  of  that  character  which  the  law  does 
not  regard  as  the  best  evidence  of  the  transaction  to  whicli  it  relates.  Such  are  general  receipts, 
and  other  instruments  of  the  like  nature,  adverted  to  ante,  note  445.  See  also,  ante,  notes  131  and 
171,  Tol.  I;  and  note  489  ;  Baugh  v.  Brassfield,  5  J.  J.  Marsh.  97.  Though  when  these  assume 
the  form  of  a  contract,  they  are  to  be  treated,  so  far,  as  the  exclusive  medium  of  proving  what 
the  parties  agreed  to.  See  the  notes  referred  to  supra.  Bills  of  parcels  fall  within  the  range  of 
the  exception.  See  Harris  v.  Johnson,  3  Cranch,  311,  stated  ante,  note  132.  In  Wallace  v. 
Rogers  (2  N.  H.  R.  506),  it  appeared  that  A.  sold  B.  a  quantity  of  hops,  and  gave  a  bill  of  parcels, 
statmg  the  number  of  bags,  weight,  price,  &c.,  with  a  clause  added  as  follows :  "  These  hops  are  war- 
ranted to  be  of  the  first  quality."  In  an  action  by  B.  against  A.  for  a  breach  of  the  warranty  ; 
it  was  held,  that  A.  was  not  precluded  by  tlie  bill  of  parcels  from  proving  that  the  hops  were 
warranted  only  in  case  they  were  carried  to  a  particular  place.  Qaere,  however ;  for  the  bill 
seems  to  have  been  in  the  nature  of  a  special  contract.  A  letter  of  credit,  or  an  acceptance  of  a 
bill  of  exchange,  absolute  on  its  face,  has  been  held  open  tu  be  varied  by  parol  evidence,  so  far 
as  to  annex  to  it  a  condition  or  restriction  communicated  and  agreed  upon  at  the  time,  pro- 
vided the  party  endeavoring  to  avail  himself  of  the  instrument  is  chargeable  with  knowledo-o  of 
the  facts.  Storer  v.  Logan,  9  Mass.  R.  55.  But  a  letter  of  credit,  addressed  to  John  and  Jo.scph, 
will  not  admit  of  explanation  so  as  to  render  it  operative  in  favor  of  John  and  Jeremiah.  Grant 
V.  Naylor,  4  Cranch,  224 ;  Allison  v.  Rutledge,  5  Yerg,  193. 

Again,  as  we  have  already  seen,  when  a  question  arises  as  to  the  execution  of  the  instrument 
parol  evidence  of  what  passed  between  the  parties,  prior  to,  and  ootemporaneous  witli  the 
alleged  execution,  is,  in  many  cases,  admissible.  See  notes  492,  495,  502,  516.  So,  if  the  char- 
acter of  the  instrument  be  ambiguous,  as  whether  a  deed  or  a  will.  See  note  516  ■  Horrintrion 
V.  Bradford's  Ex'r,  Walker's  R.  520.  Accordingly,  too,  it  may  be  shown,  that  when  the  minds 
of  the  contracting  parties  had  met  on  the  terms  of  their  bargain,  it  was  agreed  that  each  should 
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dence  is  not  allowed  to  be  given  of  what  passed  between  the  parties,  either 
before  the  written  instrument  was  made,  or  during  the  time  that  it  was  in 
a  state  of  preparation,  so  as  to  add  to,  or  substract  from,  or  iu  any  manner 
to  vary  or  qualify  the  written  contract." 

Positive  engagement  for  payment. 

"Where  a  written  engagement  is  absolute  and  positive  for  payment  of  a 
certain  sum  on  a  certain  day, — as  in  the  case  of  a  bill  of  exchange  or 
promissory  note, — proof  of  an  oral  agreement,  made  at  the  same  time,  is 
not  admissible  to  show  that  the  payment  was  to  be  prolonged,(l)  or  that  it 
was  to  depend  upon  a  contingency, (2)  or  that  it  was  to  be  made  out  of  a 
particular  fund.(3)    If  a  security  be  given,  which  in  its  terms  is  joint,  evi- 


execute  to  the  other  a  writing,  containing  the  atipulations  to  which  they  respectively  bound 
themselves ;  and  that  after  one  had  executed  his  part,  the  other  neglected  or  refused,  and  so  the 
agreement  never  was  consummated.  Perriue  v.  Cheeaeman,  6  Halst.  R.  lli,  117.  See  Petry  v. 
Christy,  19  John.  R.  53. 

So  in  many  oases  where  illegality  of  consideration  is  set  up,  in  avoidance  of  the  written  con- 
tract. In  an  action  on  a  note,  the  defendant  may  show  a  distinct  parol  agreement,  made  at  the 
time  the  note  was  given,  to  pay  usury  upon  the  demand  secured  by  the  note,  and  thus  avoid  it. 
Atwood  V.  "Whittlesey,  2  Boot's  R.  SI;  Hammond  v.  Hopping,  13  "Wend.  510,  511;  Lear  v. 
Tarnel,  3  Marsh.  Ken.  R.  420.  See  WUhite  v.  Roberts,  4  Dana's  R.  175,  S.  P.,  in  respect  to  a 
champertous  bond.  No  written  contract,  it  has  been  said,  can  have  the  effect  of  merging  the 
parol  contract  in  these  cases ;  "  for  it  is  only  ia  virtue  of  its  superior  obligation,  that  a  written 
contract  has  the  effect  of  extinguishing  the  verbal  contract  upon  which  it  is  founded ;  and  of 
course,  when  it  has  no  obligation,  it  can  liave  no  such  effect."  Lear  v.  Tarnel,  3  Marsh.  Ken. 
R.  421.     See  also,  AUen  v.  Hawks,  13  Pick.  79,  and  the  cases  cited  post,  note  500. 

(So  parol  evidence  may  be  received  to  show  the  purpose  of  an  assignment,  as  of  a  policy  of  in- 
surance.    Allen  V.  H.  R.  M.  Ins.  Co.,  19  Barb.  442.     See  Cook  v.  Eaton,  16  Id.  439.) 

(1)  Hoare  v.  Graham,  3  Camp.  57.    And  see  Hogg  v.  Snaith,  1  Taunt.  347. 

(2)  Rawson  v.  Walker,  1  Stark.  R.  361 ;  Woodbridge  v.  Spooner,  8  B.  &  A.  233  ;  Moseley  v. 
Hanford,  10  B.  &  C.  729;  Foster  v.  Jolly,  1  C,  M.  &  B.  703;  Adams  v.  Wordley,  1  M.  & 
"W.  374. 

(3)  Campbell  v.  Hodgson,  1  Gow,  74. 

Note  495. — The  maker  of  a  promissory  note,  notwithstanding  the  usual  expression  of  con- 
sideration, such  as  "for  value  received,"  &o.,  may  show,  as  against  the  payee  or  other  person 
standing  in  the  same  situation,  that  the  note  was  given  without  consideration ;  or  that  the  con- 
sideration has  failed ;  or  that  a  fraud  in  respect  to  it  was  practiced  upon  him  by  the  other  party ; 
or  (under  the  limitations  adverted  to  post,- note  500),  that  the  consideration  was  illegal.  The 
apparent  diversities  among  the  cases,  as  to  the  right  of  setting  up  defences  of  this  sort,  in  actions 
brought  to  recover  upon  notes,  need  not  be  here  noticed.  They  are  referable,  not  to  any  prin- 
ciple connected  with  the  doctrine  of  parol  evidence  to  vary  written  instruments,  but  to  the  pe- 
culiar policy  of  different  courts  on  the  subject  of  trying  both  matters  in  the  same  suit.  The 
following  are  among  the  numerous  American  cases  relating  to  the  above  general  doctrine.  God- 
dard  v.  Cutts,  2  Pairf  R.  440;  Means  v.  BrickeU,  2  Hill's  R.  657;  Sohooumaker  v.  Rosa,  19  ■ 
John.  R.  301;  Pearson  v.  Pearson,  7  Id.  26;  Tea  Eyck  v.  Vanderpoel,  8  Id.  120;  The  People 
V.  HoweU,  4  John.  R.  296 ;  Fink  v.  Cox,  18  Id.  145 ;  Mattocks  v.  Owen,  5  Verm.  R.  42 ;  Vin- 
cent V.  Groom,  1  Yerg.  R.  430 ;  Baker  v.  Matlack,  1  Ashm.  R.  68 ;  Plumer  v.  Smith,  5  New 
Hamp.  R.  553 ;  The  People  v.  Niagara  C.  P.,  12  Wend.  R.  246 ;  Spalding  v.  Vandercook,  2  Id. 
431;  Burton  v.  Stewart,  3  Id.  238;  Reab  v.  McAllister,  8  Id.  109;  City  Bank  v.  Barnard,  1 
Hall's  R.  N.  y.  S.  C.  70;  Tallman  v.  Gibson,  Id.  308;  Fulton  Bank  v.  Phoeuix  Bank,  Id.  562; 
Vallett  V.  Parker,  6  Wend.  615;  Stevens  v.  Mclntire,  2  Shepley'a  R.  14;  Smith  v.  Hiacock,  Id. 
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449 ;  Pulsom  v.  Mussey,  8  Greenl.  E.  401 ;  Petrie  v.  Christy,  19  John.  U.  53,  54 ;  Rosa  v. 
Protherson,  10  "Wend.  85 ;  Trustees  of  Amherst  Academy  v.  Cowls,  6  Pick.  421 ;  Loffland  v. 
Eussell,  1  Wright's  R.  438;  Holme  v.  Carpser,  5  Binn.  R.  469;  Jackgbn  v.  Heath,  IBail.  R. 
355  ;  Mims  v.  Whiddon,  2  Id.  451 ;  Smith  v.  Tan  Loan,  16  Wend.  659;  Johnston  v.  Dickson, 
1  Blackf.  R.  256;  Bridge  v.  Hubbard,  14  Mass.  R.  96;  Bacon  v.  Norton,  5  Day's  R.  128;  Payne 
V.  Trezevant,  2  Bay's  R.  23;  Ayer  v.  Hutchins,  4  Mass.  R.  310,  371,  312;  Thurston  v.  McKown, 
■  6  Id.  428 ;  Lee's  Adm'r  v.  Ware,  1  Hill's  R.  315 ;  Bowers  v.  Hurd,  10  Mass.  R.  42'7 ;  Greenleaf 
v.  Cook,  2  Wheat.  R.  13 ;  Smith  v.  Sinclair,  15  Mass.  R.  171;  Lloyd  v.  Jewell,  1  Greenl.  R.  352; 
Frisby  v.  Hoffnagle,  11  John.  E.  50;  Young  v.  Grundy,  7  Cranch,  548;  Bliss  v.  Negus,  8 
Mass.  R.  46  ;  Still  v.  Rood,  15  John.  R.  230;  Hawley  v.  Beeman,  2  Tyl.  R.  238  ;  Paine  v.  Cutler, 
13  Wend.  605  ;  Morton  v.  Rogers,  14  Id.  575 ;  Dennison  v.  Brown,  3  Verm.  R.  170;  Shepherd 
V.  Temple,  3  N.  Hamp.  R.  455;'Perkin3'  Adm'r  v.  Bumford,  3  N.  Hamp.  522;  Bailey  v.  Foster, 
9  Pick.  R.  139 ;  Evans  v.  Gray,  12  Mart.  Lou.  R.  478;  Grew  v.  Burditt,  9  Pick.  R.  265 ;  Barnum 
V.  Barnum,  8  Conn.  R.  469  ;  Washburn  v.  Picot,  3  Dev.  R.  390 ;  Booker  v.  Lastrapes,  2  MiUer'a 
Lou.  R.  52  ;  Russell  v.  De  Grand,  15  Mass.  R.  35 ;  Northampton  Bank  v.  Allen,  10  Id.  284;  At- 
wood  V.  Whittlesey,  2  Root's  R.  37 ;  Hammond  v.  Hopping,  13  Wend.  505 ;  Bacon  v.  Norton, 
5  Day's  R.  128 ;  Motte  v.  Dorrell,  1  McCord's  R.  350 ;  Mitchell  v.  Preston,  5  Day's  R.  100 ;  Mor- 
ton V.  Legrand,  2  Litt.  R.  326 ;  Hovey  v.  Shumway,  1  Root's  R.  70  ;  Suriott  v.  Pratt,  3  Marsh. 
Ken.  R.  174;  Lear  v.  Jarnel,  Id.  419;  Fields  v.  Gorham,  4  Day's  R.  251;  Churchill  v.  Suter,  4 
Mass.  R.  156;  Tucker  v.  Smith,  4  Greenl.  R.  415;  Jones  v.  Hake,  2  John.  Cas.  60;  Scott  v. 
Lewis,  2  Conn.  R.  132;  Lloyd  v.  Keach,  Id.  175;  Harlan  v.  Eeid,  3  Hamm.  R.  285;  HiU  t. 
Buckminster,  5  Pick.  391;  Gates  v.  Winslow,  1  Mass.  E.  65;  Lattin  v.  Tail,  17  Wend.  188; 
Thatcher  v.  Dinsmore,  5  Mass.  R.  302 ;  Burroughs  v.  Nettles,  7  Lou.  R.  (Curry)  113 ;  Hightower 
y.  Joy,  2  Porter's  R.  312;  Boutelle  v.  Godwin,  9  Mass.  E.  .254;  Hebert  v.  Landry,  3  Mill.  Lou. 
E.  303 ;  EoU  v.  Eaquet,  4  Hamm.  E.  400 ;  Sylvester  v.  Crapo,  15  Pick.  92 ;  Jones  v.  Caswell,  3 
John.  E.  29;  Irwin  v.  Potter,  2  Watts'  R.  271;  Payne  v.  Eden,  3  Cain.  R.  213;  Waite  v.  Har- 
per, 2  John,  R.  386;  Teomans  v.  Chatterton,  9  Id.  295;  Lootpis  v.  Pulver,  9  Id.  264;  Wiggen 
v.  Bush,  12  John.  R.  306;  Little  v.  O'Brian,  9  Mass.  R.  423;  Swayze  v.  Hull,  3  Halst.  E.  64; 
Strong  V.  Tompkins,  8  John.  R.  76;  Reed  v.  Pruyn,  7  Id.  425;  Love  v.  Palmer,  Id.  169;  Single- 
ton V.  Bremar,  1  Harp.  R.  201 ;  Eugley  v.  Davidson,  2  Rep.  Const.  Ct.  So  Car.  40 ;  Case  v.  Ger^ 
rish,  15  Pick.  49  ;  Dexter  v.  Clemans,  17  Id.  175  ;  Arcenaux  v.  Jourdan,  8  Lou.  R.  (Curry)  310. 

"  It  may  be  shown  that  an  instrument,  though  it  has  the  form  of  a  promissory  note,  was  never 
given,  or  taken  and  received  as  such-r^that  it  was  put  into  the  hands  of  a  third  person,  to  be  de- 
livered upon  a  contingency,  which  has  not  taken  place"  (per  Weston,  J.,  in  Goddard  v.  Cutts,  2 
Fairf.  R.  442;  see  Tallett  v.  Parker,  6  Wend.  615;  WoodhuU  v.  Holmes,  10  John.  R.  231;  1 
Strange,  674;  Couch  v.  Meeker,  2  Conn.  R.  202;  Bradley  v.  Bradley,  8  Term.  R.  246);  or,  "that 
it  was  taken  from  the  maker  without  his  consent."     Per  Weston,-  J.,  in  Goddard  v.  Cutts,  supra. 

"  In  these  cases,  it  would  appear  that  the  parties  had  never  come  to  any  agreement  which 
would  give  to  their  contracts  a  subsisting  character.  The  consent  of '  the  parties  necessary  to 
their  validity  would  be  disproved."    Per  Weston,  J.,  in  Goddard  v.  Cutts,  supra. 

And  upon  the  same  principle,  it  may  be  shown  that  the  party  was  incapable  of  contracting,  or 
that  the  note  is  void  on  some  of  the  grounds  stated  post  (note  502),  with  respect  to  deeds;  as 
drunkenness,  lunacy,  duress,  infancy,  &o.  Lee's  Adm'r  v.  Ware,  1  Hill's  R.  316;  Burroughs  v. 
Richman,  1  Green's  R.  233 ;  Rice  v.  Peat,  15  John.  E.  503 ;  Baxter  v.  Earl  of  Portsmouth,  5 
Barn.  &  Cress.  170;  S.  C,  7  Dowl.  &  Eyl.  614;  Grant  v.  Thompson,  3  Conn.  E.  203;  Barrett  v. 
Buxton,  2  Aik.  R.  167;  Stouffer  v.  Latshaw,  2  Watte'  R.  165;  Swasey  v.  Tan  Derheyden's 
Adm's,  10  Johns.  R.  34;  WaiUng  v.  Toll,  9  Id.  141,  n.  a;  Penton  v.  White,  1  South.  JR.  100; 
Smith  V.  Mayo,  9  Mass.  R.  62  ;  Martin  v.  Mayo,  10  Id.  147  ;  Tan  Winkle  v.  Ketchum,  3  Gain.  R. 
-  322;  Hussey  v.  Jewett,  9  Mass.  R.  100. 

But  when  once  a  note  "has  been  made,  executed  and  delivered,  as  such,  it  is  not  admissible 
by  law  to  look  for  any  of  its  terms  aliunde.  Thoy  can  be  proved  only  by  the  instrument  itself.'' 
Per  Weston,  J.,  in  Goddar^  v.  Cutts,  mpra.  See  Alsop  v.  Goodwin,  1  Root's  R.  190;  Harris  v. 
Caston,  2  Bail.  343  ;  (Payne  v.  Ladue,  1  Hill  (N.  Y.)  R.  116 ;  though  a  mistake  may  bo  shown 
in  the  drawing  of  the  note,  properly  pleaded.  Seeley  v.  Engell,  3  Kernan,  542.)  Hence,  a  note 
payable  "  on  demand,"  or  on  a  specified  day,  cannot  be  varied  in  its  operation  by  parol  evidence 
of  a  cotemporanoous  agreenient  that  the  principal  should  not  be  called  for,  so  long  as  the  interest 
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■was  punctually  paid  (Trustees,  &o.  v.  Stetson,  5  Pick.  506) ;  or,  that  it  siiould  be  paid  at  another 
time,  or  in  any  other  mode  than  is  imported  on  its  face.  Woolbridge  v.  Spooner,  1  Chitty's  R. 
661 ;  Cunningham  T.  Wardell,  3  Fairf.-466  ;  Dow  v.  Tuttle,  4  Mass.  R.  414;  Fitzhugh  v.  Run- 
yon,  8  John.  R.  375  ;  Mosely  v.  Hanford,  10  Barn.  &  Oress.  129  ;  Foster  v.  JoUy,  1  C,  M.  &  R. 
703  ;  Adams  v.  Wordley,  1  M.  &  "W.  378  ;  Bradley  v.  Anderson,  5  Verm.  R.  152.  Nor  is  it  ad- 
missible to  show  that  a  mistake  was  made  in  drawing  it,  in  respect  to  the  time  or  manner  of  pay 
ment.  Fitzhugh  v.  Runyon,  8  John.  R.  375  ;  Bradley  v.  Anderson,  5  Term.  R.  152.  See  Brown 
V.  Beebe,  1  D.  Chip.  R.  228 ;  per  Putnam,  J.,  in  Grossman  v.  Fuller,  17  Pick.  174.  Nor  can  the 
sum  in  which  it  is  made  payable  be  varied  by  parol,  except  upon  the  principle  of  .showing  want, 
failure,  or  fraud,  as  to  the  consideration.  Downs  v.  Webster,  Brajrt.  R.  79.  The  same  rule  pre- 
vails where  no  time  of  payment  whatever  is  specified,  in  which  case  the  law  adjudges  it  payable 
immediately ;  and  you  shall  not  give  evidence  of  any  cotemporaneous  or  anterior  parol  stipula- 
tion between  the  parties  varying  in  its  legal  effect.  Thompson  v.  Ketchum,  8  John.  R.  189. 
*  *  See  the  cases  to  the  same  point,  ante,  note  494.*  *  So  you  shall  not  control  the  legal  effect 
of  an  accepted  bill,  by  showing  a  cotemporaneous  verbal  agreement  that  it  was  to  be  paid  out 
of  a  particular  fund.  Campbell  v.  Hodgson,  Gow,  74.  In  England  it  has  been  held,  that  where 
a,  note  expresses  a  specific  consideration,  it  is  not  admissible  to  show  a  consideration  inconsistent 
with  the  one  expressed.  See  Woolbridge  v.  Spooner,  1  Chit.  R.  661 ;  Ridout  v.  Bristow,  1  Tyr. 
84;  S.  C,  1  C.  &  J.  23 1.  The  defendant  gave  the  plaintiff  a  note  for  $80,  which  expressly  stated 
that  the  same  was  "  for  the  hire  of  his  negro  man  A. ;"  and  held,  that  it  was  not  competent  for 
the  plaintiff  to  aver  and  prove  a  cotemporaneous  verbal  promise  by  the  defendant  to  pay  an  addi- 
tional sum  if  cotton  should  bear  a  certain  price.  Gazaway  v.  Moore,  1  Harp.  R.  401.  So  an 
agreement  of  the  maker,  made  at  the  time  the  note  was  signed,  that  an  account  which  the  maker 
had  against  the  payee  should  be  deducted  from  the  note,  is  not  admissible.  Eaves  v.  Henderson, 
17  Wend.  190.  A  note  payable  to  two  cannot  be  varied  by  parol  evidence  that  the  money  was 
due  to  another  along  with  them.     Cotlon  v.  Lane,  1  Alab.  R.  320. 

It  has  been  said,  that  although  the  note  was  suffered  to  go  into  the  hands  of  the  .payee,  it  may 
be  shown  that  by  a  cotemporaneous  agreement  it  was  to  have  no  vaHdity  until  after  the  hap- 
pening of  a  certain  event.  Per  Weston,  J.,  in  Goddard  v.  Cutts,  2  Fairf.  R.  440,  442.  The  dic- 
tv/m  proceeds  upon  the  ground  that  it  is  always  open  to  inquire  whether  an  instrument  was. actu- 
ally delivered  as  such.  Id.  A  distinction  was  recognized,  however,  in  the  case,  between  amere 
passing  of  a  note  into  the  hands  of  the  payee  on  a  condition  that  it  should  not  take  effect  as  a 
fairly  executed  and  delivered  instrument  till  after  the  happening  of  a  future  event,  and  an  abso- 
lute delivery  of  the  note,  as  such,  under  an  agreement  that  it  should  be  void  if  the  event  did  not 
take  place.  The  case  was  as  follows :  tlie  plaintiff  withdrew  a  suit  on  certain  notes,  and  wrote  a 
discharge  of  the  notes  on  copies  thereof,  the  defendant  at  the  same  time  giving  a  new  note ;  and 
the  old  notes  not  being  at  hand,  it  was  agreed  that  the  plaintiff  should  procure  them  to  be  sent 
to  the  defendant  in  two  weeks ;  held,  that  this  agreement  was  not  to  be  regarded  as  a  condition 
precedent  to  the  operation  of  the  new  note,  but  a  condition  subsequent,  and  therefore  parpl  evi- 
dence of  it  was  inadmissible  to  defeat  or  vary  the  new  note.  And  the  court  granted  a  new  trial 
on  the  ground  of  the  admission  of  the  testimony,  though  it  was  received  without  objection.  Id. 
It  has  been  held  in  several  other  cases  that  parol  evidence  to  show  that  the  note  was  given  on 
condition  that  it  should  be  void  upon  the  happening  of  a  contingency,  is  inadmissible.  Erwin  v. 
Saunders,  1  Cowen's  R.  249.  See  S.  P.,  Rose  v.  Lamed,  14  Mass.  R.  154;  Dale  v.  Pope,  4 
Litt.  R.  166.     See  Farnham  v.  Ingham,  5  Verm.  R.  514;  Daniel  v.  Ray,  1  Hill's  R.  32. 

So,  also,  if  one  adds  at  the  bottom  of  a  promissory,  signed  by  another,  that  he  acknowledges 
hhnself  to  be  bound  as  surety  for  its  payment,  he  is  considered  as  an  original  promisor ;  and 
parol  evidence  that  he  was  to  be  holden  for  payment,  only  on  condition  that  the  other  promisor 
could  not  pay,  is  inadmissible.     Hunt  v.  Adams,  7  Mass.  R.  518 ;  S.  C,  6  Id.  519. 

In  Hagood  v.  Swords  (2  Bail.  R.  305),  in  an  action  by  the  payee  against  the  maker,  the  latter 
was  allowed  to  give  in  evidence  a  verbal  agreement,  entered  into  when  the  note  was  given,  that 
it  should  be  delivered  up  to  him,  on  his  procuring  a  purchaser  for  certain  lands  of  the  payee,  at  a 
specified  price,  which  condition  had  been  performed.  The  decision  was  put  upon' the  ground  that 
the  performance  of  the, condition  operated  as  payment  of  the  note  ;  -and  the  court  deny  that  such 
evidence  tends  to  alter  the  note,  as  such,  either  in  its  terms  or  legal  effect.  The  distinction  between 
cases  of  that  impression,  and  those  where  effect  is  sought  to  be  given  to  a  prior  or  cotemporaneous 
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dence  will  not  be  allowed  that  one  of  the  parties  was  merely  a  surety  ;(1) 
nor  on  the  other  hand,  if  a  persom  become  surety  for  all  moneys  received 
by  A.,  as  agent  for  the  plaintiff,  will  evidence  be  admitted  that  at  that 
time  A.  and  B.  were  in  partnership,  and  were  acting  as  agents  jointly  for 
the  plaintiff,  for  the  purpose  of  showing  that  the  security  was  given  for 
moneys  received  by  A.  as  such  partner.(2) 

Contracts  relating  to  land,  within  Statute  of  Frauds. 

The  same  rule  applies  with  still  greater  force  to  all  written  agreem.ents 

which  are  required  by  the  Statute  of  Frauds  to  be  in  writing.(3)     They 

'  cannot  be  contradicted,  or  added  to,  or  subtracted  from,  or  substantially 

varied  by  parol  ;(4:)  such  evidence  would  defeat  the  statute,  and  introduce 


verbal  contract,  unexecuted,  is  most  broad  and  palpable.  In  the  former,  it  is  the  svbsequeni  exe- 
cution, and  not  the  parol  agreement,  which  operates  the  variation ;  and  the  whole  comes  in  like 
an  accord  and  satisfaction.  Per  Collamer,  J.,  in  Bradley  v.  Bentley,  8  Verm.  R.  243  ;  Grossman 
V.  Fuller,  11  Pick.  Ill,  174.  And  see  low  v.  TreadweU,  3  Pairf.  E.  444,  445.  If  the  agreement 
has  not  been  executed,  it  cannot  be  proved,  even  though  the  party  may  have  tendered  perform, 
anoe,  which  was  refused.  Bradley  v.  Bentley,  and  Grossman  v.  Puller,  supra.  But  see  Paru- 
ham  V.  Ingham,  5  Verm.  R.  514. 

A  parol  agreement,  upon  a  sufficient  consideration,  made  subsequent  to  the  giving  of  the  note, 
may  be  given  in  evidence,  to  vary  its  legal  effect.  See  Erwin  v.  Saunders,  1  Gowen's  E.  249 ; 
"Ward  V.  Winship,  12  Mass.  E.  481 ;  per  Lord  EUenborough,  in  Hoare  v.  Graham,  3  Gamp.  R. 
51;  Eaves  V.  Henderson,  11  "Wend.  190;  Gardiner  v.  CaEender,  12  Pick.  314;  McClelland  v. 
Quarles,  3  Blackf.  459  ;  Harris  v.  Gaston,  2  Bail.  E.  342.     See  also  post,  note  501. 

So,  a  cotemporaneous  written  agreement,  connected  with  the  note  by  direct  reference,  or  ne- 
cessary implication,  may  be  resorted  to,  for  the  purpose  of  varying  its  legal  effect  and  impoit. 
Thus,  the  plaintiff  gave  a  bond  to  convey  land  to  the  defendant,  and  the  defendant  gave  a  note 
payable  on  demand,  not  negotiable,  for  the  agreed  consideration,  but  took  from  the  plaintiff  a  re- 
ceipt, stating  that,  if  the  bargain  was  afterward  rescinded,  the  note  should  be  given  up  on  the 
defendant's  surrendering  the  bond.  All  the  writings  bore  the  same  date ;  and  held,  that  these 
papers  constituted  one  contract,  and  that  no  action  would  lie  on  the  nole  without  a  previous  ten- 
der of  a  deed  of  the  land.  Hunt  v.  Livermore,  5  Pick.  395.  See,  also,  Davlui  v.  Hill,  2  Pabf. 
434.  At  the  bottom  of  a  promissory  note,  payable  on  demand,  was  a  memorandum,  thus :  "  one 
half  payable  in  twelve  months,  the  balance  in  twenty-four  mouths."  Held,  that  either  party 
might  inquire  when,  by  whom,  and  the  circumstances  under  which  it  was  put  there;  and,  if  it 
turned  out  to  have  been  afSxed  to  the  note  before  delivery  to  the  promisee,  it  should  be  treated 
as  a  part  of  the  note,  controlling  the  time  of  payment ;  and  that  oral  evidence  to  show  that  the 
stipulation  for  a  term  of  credit  was  provisional,  namely,  if  the  promisor  should  remain  solvent, 
was  inadmissible.  Haywood  v.  Perriu,  10  Pick.  228.  So,  if  a  note  expressly  refer  to  a  verbal 
condition  almnde,  without  showing  what  the  condition  is,  you  may  prove  the  condition,  and  in 
this  way  annex  it  to  the  note.     Couch  v.  Meeker,  2  Conn.  Rep.  305. 

(1)  By  Tindal,  G.  J.,  in  Abbott  v.  Hendricks,  1  M.  &  G.  194. 

(2)  London  Ass.  Co.  v.  Bold,  6  Q.  B.  514.     And  see  Bellairs  v.  Ebsworth,  3  Camp.  53. 

(S)  By  Stat.  29  Car.  II,  c.  3,  §  4,  it  is  enacted,  that  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any  inter- 
est in  or  concerning  the  same,  unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lavvtuUy  authorized. 

(4)  Binstead  v.  Coleman,  Bunb.  65 ;  Parteriche  v.  Powlet,  2  Atk.  383 ;  Portraore  v.  Morris  2 
Bro.  C.  C.  219 ;  Hare  v.  Shearwood,  1  Ves.  2U  ;  Jackson  v.  Cater,  5  Id.  688 ;  Wain  v.  Wiirltors, 
5  East,  10 ;  Hope  v.  Atkins,  1  Pri.  143  ;  Bartlett  v.  Pickersgill,  1  Cox  Ch.  0.  15. 
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that  uncertainty,  which  it  was  the  object  of  the  legislature  as  far  as  possible 
to  suppress.  Thus,  in  an  action  upon  a  written  agreement  for  the  grass 
and  vesture  of  hay  from  off  a  close  of  land,(l)  on  the  trial  of  whicli  Lord 
Mansfield,  C.  J.,  admitted  evidence  that  it  was  agreed  by  parol  when  the 
written  agreement  was  made,  that  the  party  should  not  only  have  the  hay, 
but  also  the  possession  of  the  soil  and  the  produce  of  that  and  another 
piece  of  land,  the  Court  of  Common  Pleas  afterwards  decided  that  this  evi- 
dence was  inadmissible,  as  it  annulled  and  substantially  altered  and  im- 
pugned the  written  agreement.  So,  where  the  rent  for  a  house  was  speci- 
fied in  a  written  agreement  to  be  twenty-six  pounds  a  year,  and  the  land- 
lord, in  an  action  for  use  and  occupation,(2)  proposed  to  show  by  parol 
evidence  that  the  tenant  had  also  agreed  to  pay  the  ground  rent,  the  court 
refused  to  admit  the  evidence.  In  like  manner,  it  will  not  be  allowed  to 
show,  by  parol  evidence,  that  rent  reserved  in  a  written  agreement  was  to 
commence  from  a  later  day  than  that  named  in  the  agreement.(3) 

Where  a  tenant,  having  paid  the  land  tax,  brought  an  action  to  recover 
it  back  from  his  landlord, (4)  and  gave  in  evidence  a  written  memorandum 
of  agreement  in  the  plaintiff's  handwriting,  Vhich  specified  the  rent  and 
terms,  but  was  silent  respecting  the  payment  of  taxes ;  the  defendant  of- 
fered parol  evidence  that,  previously  to  the  drawing  up  of  the  memoran- 
dum, it  had  been  mentioned  and  was  understood  by  the  parties,  that  the 
rent  was  to  be  paid  clear  of  all  taxes  ;  this  evidence  was  rejected,  and  the 
Court  of  Common  Pleas  afterwards,  on  a  motion  for  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  adjudged  the  evidence  to  be  inad- 
missible, and  refused  the  rule. 

In  the  case  of  Goss  agt.  Lord  Nugent,  (5)  the  plaintiff  contracted  by  a 
written  agreement  to  sell  to  the  defei;idant  several  lots  of  land  described  in 
a  particular,  and  to  make  out  a  good  title  to  them ;  a  deposit,  stipulated  in 
the  agreement,  was  paid  by  the  defendant ;  it  was  afterwards  discovered 
that  a  good  title  to  one  of  the  lots  could  not  be  made ;  the  defendant,  on 
being  informed  of  this  by  the  plaintiff's  attorney,  told  him  he  would  ac- 
cept the  title  notwithstanding  that  defect :  possession  of  the  whole  was 


(1)  Meres  v.  AnseU,  3  Wils.  275.  And  see  Meaae  v.  Mease,  Cowp.  47  ;  Cuff  v.  Penn,  1  M.  & 
S.  21 ;  Hope  v.  Atkins,  1  Pri.  143. 

(2)  Preston  v.  Merceau,  2  "W.  Bl.  1249.  In  this  case,  Blaokstone,  J.,  after  stating  that  the 
court  could  neither  alter  the  rent  nor  the  term — the  two  things  expressed  in  the  agreement — ^is 
reported  to  have  added,  "  that,  with  respect  to  collateral  matters,  it  might  be  different ;  the  plaui- 
tiff  might  show  who  was  to  put  the  house  in  repair,  or  the  like,  concerning  which  nothing  is 
said."  But  this  opinion  is  not  consistent  with  the  principle  established  in  Meres  v.  Ausell,  ut 
swpra;  Kich  v.  Jackson,  4  Bro.  0.  C.  515  ;  Powell  v.  Edmunds,  12  Bast,  6,  and  several  other 
oases,  which  plainly  show  tliat  parol  evidence  is  not  admissible  either  to  vary,  or  to  add  to,  the 
terms  of  the  written  agreement.  To  add  a  new  term,  or  to  define  what  was  before  indefinite,  is, 
in  effect,  to  make  a  material  variation. 

(3)  Henson  v.  Cooper,  3  Scott  N.  E.  48.  ■ 

(4)  Rich  V.  Jackson,  4  Bro.  0.  0.  515 ;  S.  C,  6  Ves.  334,  n. 

(5)  5  B.  &  Ad.  68. 
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tLen  delivered  to  Mm  ;,  but  fhe  defendant  afterwards  refused  to  complete 
the  purchase,  objecting  to  the  defect  of  title  as  to  the  one  lot,  and  refusing 
to  pay  the  remainder  of  the  purchase  money, — for  the  recovery  of  which 
the  action  was  brought.  The  question  was,  whether  the  agreement  for  the 
purchase  of  the  several  lots,  subject  to  the  waiver  above  mentioned  as  to 
one  of  the  lots,  could  be  enforced  at  law.  'J'he  court  held,  that  tbe  object 
of  the  Statute  of  Frauds(l)  was  to  exclude  all  oral  evidence  as  to  contracts 
for  the  sale  of  lands,  and  that  any  contract  which  is  sought  to  be  enforced, 
must  be  proved  by  writing  only.  But  the  contract  now  sought  to  be  en- 
forced was  not  a  contract  entirely  in  writing ;  it  was  a  new  contract  which 
the  parties,  had  made,  and  that  neA¥  contract  was  to  be  proved  partly  by 
the  former  written  agreement,  and  partly  by  the  new  verbal  agreement : 
the  court  therefore  held,  according  to  the  general  effect  and  meaning  of 
the  Statute  of  Frauds,  that  the  contract  brought  forward  by  the  plaintilf,, 
being  a  contract  not'  wholly  in  writing,  could  not  be  enforced  at  law. 

It  has  been  held  also,  that  the  day  for  the  completion  of  the  purchase 
of  an  interest  in  land,  inserted  in  a  written  contract,  cannot  be  waived  by 
a  parol  agreement,  and  another  substituted  in  its  place.(2). 

Verbal  declarations  by  auctioneer  inadmissible,  where  contract  required  to  be  in  writing. 

Upon  the'same  principle,  the  verbal  declarations  of  an  auctioneer  at  the 
time  of  sale  are  not  admissible  in  evidence  for  the  purpose  of  varying,  or 
adding  to,  or  explaining  the  printed  conditions  of  sale,  where  those  condi- 
tions have  been  signed  by  him ;  for  he  signs  as  agent  for  both  the  seller 
and  the  purchaser,  and  the  conditions  so  signed  form  the  contract  between 
the  parties.(3)  Thus,  where  the  conditions  described  only  the  number 
and  kind  of  timber  trees  to  be  sold  by  lot,  but  said  nothing  as  to  the  weight 
of  the  timber,  the  defendant,  in  an  action  brought  against  him  for  not  com- 
pleting his  purchase  according  to  the  conditions,  was  not  allowed  to  prove 
that  the  auctioneer  at  the  sale  had  warranted  the  quantity  of  timber  to 
amount  to  a  certain  weight ;  and  the  Court  of  King's  Bench  was  of  opinion 
that  this  evidence  had  been  properly  rejected. (4)  Lord  Elleuborough,  C.  J., 
said,  "  the  purchaser  ought  to  have  had  it  reduced  into  writing  at  the  time, 
if  the  representntion,  then  made  as  to  the  quantity,  swayed  him  to  bid  for 
the  lot.  If  the  parol  evidence  were  admissible  in  this  case,  in  what  in- 
stance might  not  a  party  bj'  parol  testimony  superadd  any  term  to  a  writ- 
ten agreement  ?  which  would  be  setting  aside  all  written  contracts,  and 


(1)  See  the  clause  referred  to,  supra,  p.  616,  n.  3. 

(2)  Stowqll  V.  Eobinson,  3  N.  C.  928: 

(3)  Shelton  v.  Livius,  2  C.  &  J.  411 ;  Gunnis  v.  Erhart,  1  H.  BL  289;  Jenkinson  v.  Pepvs- 
cited  6  Ves.  330 ;  Higginson  v.  Clowes,  15  Id.  516;  Clbwes  v.  Higgiuson,  1  Ves.  &  B.  524- 
"Winch  7.  Winchester,  Id.  378  ;  Ogilvie  v.  Foljambe,  3  Mer.  53  ;  Jones  v.  Edney,  3  Camp.  285  ; 
Bradshaw  v.  Bennett,  5  C.  &  P.  48. 

(4)  Powell  V.  Edmunds,  12  East,  6.  In  this  case,  the  defendant  (the  purchaser)  had  himsel 
signed  the  conditions  of  sale. 


SEC.  I.]  To  Contradict  or  Vary  Writings.  679 

rendering  them  of  no  effect.  There  is  no  doubt  that  the  warranty  as  to 
the  quantity  of  timber  would  vary  the  agreement  contained  in  the  written 
conditions  of  sale."(l) 

Admissible,  where  contract  not  required  to  be  in  writing. 

But  where  no  contract  in  writing  is  required,  as  in  cases  of  sales  by  auc- 
tion of  chattels  of  less  than  the  value  of  £10,  if  the  printed  "bonditions  of 
sale  are  not  signed  by  the  auctioneer  or  the  purchaser,  the  printed  cata- 
logue is  considered  a  mere  memorandum,  and  is  not  binding  upon  the  pur- 
chaser. Thus,  where,  in  a  printed  catalogue,  a  dressing  case  was  described 
to  have  silver  fittings,  but,  previously  to  the  sale  of  it,  the  auctioneer  stated 
publicly  from  his  box,  and  in  the  hearing  ©f  the  purchaser,  that  the  cata- 
logue was  incorrect  in  stating  the  fittings  of  the  dressing  case  to  be  of  sil- 
ver, and  that  it  would  be  sold  as  having  plated  fittings,  but  no  alteration 
was  made  in  the  catalogue;  it  was  held,(2)  that  as  there  was  no  contract 
in  writing,  parol  evidence  of  the  statement  of  the  auctioneer  at  the  time  of 
the  sale  was  admissible. 

Contracts  for  sale  of  goods,  within  Statute  of  Frauds. 

In  an  action  on  a  contract  within  the  17th  section  of  the  Statute  of 
Frauds,(3)  for  the  sale  of  goods,  specifying  the  quantity  and  price,  parol 
evidence  of  conversations  previous  to  or  cotemporafieous  with  the  bargain, 
would  not  be  admitted  to- show  that  the  parties  agreed  to  vary  the  price 
or  the  quantity  of  goods  to  be  delivered.  If  the  time  for  the  delivery  of 
the'  goods  is  stipulated  and  fixed  by  the  contract,  a  verbal  alteration  of  the 
time  would  be  an  alteration  of  the  written  contract ;  and  from  the  deci- 
sion in  Goss  agt.  Lotd'  ]Sfugehti,(4)'  it  seems  to  follow,  that  a  written  con- 
tract for  the  sale  of  goods,  varied  by  an  oral  stipulation  as  to  the  tinie  of 
delivery  (or  any  other  material  particular),  could  not  now  be  enforced  at 
law.  Evidence  of  this  description  would  directly  contradict  the  written 
memorandum,  which  must  be  Considered  as  expressing  the  final  intention 
and  understanding,  of  the  parties  at  the  time  of  the  contract.  For  the 
same  peaison,  if  the  time  of  carrying  away  t,he  goods  is  not  expressed  in 
thb  agrefemeat  (iii-  which  cas&  a  reasbnable  time  is  allowed),  evideiyje  will 
not  be  admitted  to  show  that  the  purchaser  verbally  agreed  to  carry  them 
away  immediately  after  the  purchase.(5)     So  if  the  time  of  payment  is  not 


(ii)  NOTfe  496.— See,  furtbdf,  Bradahaw' v.  Bennett,  5  Carr.  &  Payne,  48  ;  Shelton  v.  Livius,  2 
C;  &  P.  416-;  Wrighfd  Lessee  t.  Deltlyne,  1  Peters'  C.  C.  Kep.  199;  "Wainwright  v.  Read,  1 
DesS/Eq.  Repj  573  ;  Pew  v-.  Lividais;  3  Mill.  Lou.  Rep.  459.    (See  Sheldon  v.  Oapron,  3  R.  J.  lU.) 

(a)  Eden  V.  Blake,  13- M,  &W.  614. 

(3)  29  Car.  II,  0;  3,  §  17,  enacts  tihat,,ili  certain  eases,  a  contract  for  the  sale  of  goods  shall  not 
be  allowed  to  be  goodj  unless  some  note  or  memorandum,  in  writing,  of  the  bargain,"  shall  be 
mado  and' signed  by  theparty,  &o. 

(4)  Supra,  p.  677.     See,  alsb,,Stowell  v.  Robinson,  ut  supra,  p.  678. 

(5)  Greaveav.  Ashliui  3  Camp.  426;  ■Williams  v.  Jones,  5  B.  &  0.  108.  See,  also,  Jefferey  t. 
Walton,  1  Stark.  R;  267 ;  Eeay  v.  Richardson,  2  C,  M.  &  R.  427 ;  Ingram  v.  Lea,  2  Camp.  521. 
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mentioned  in  a  written  contract,  parol  evidence  will  not  be  admitted  to 
show  that  the  goods  were  sold  upon  credit.(l) 

But  where  a  person  had  ordered  goods  by  letter,  which  did  not  mention 
any  time  for  payment,  it  was  held,  that  inasmuch  as  the  letter  did  not  con- 
stitute a  valid  contract  within  the  Statute  of  Frauds,  parol  evidence  was 
admissible  to  show  that  the  goods  were  supplied  on  credit.(2) 

There  have  been  cases(3)  in  which  it  was  held  that  a  verbal  alteration 
of  the  time  of  delivery,  or  of  the  particular  mode  of  delivery,  might  be  en- 
forced as  part  of  the  contract, — these  particulars  being  considered  no  essen- 
tial part  of  the  contract.  But  these  cases  have  been  overruled  by  later 
decisions,(±)  in  which  the  principle  laid  down  in  Goss  agt.  Lord  Nugent(5) 
has  been  carried  out,  and  it  hasTaeen  held,  that  an  enlargement  of  time  for 
the  delivery  of  goods,(6)  or  the  substitution  of  one  day  for  another,(7)  is 
such  a  variation  of  a  written  contract  as  not  to  be  capable  of  proof  by  parol 
evidence. (8) 


(1)  Ford  V.  Yates,  2  M.  &  G.  549.  The  contract  in  this  case  was  a  memorandum  signed  by 
the  defendant's  agent  only.     See  Lockett  v.  Nicklin,  infra. 

(2)  Lockett  T.  Nicklin,  2  Ezch.  E.  93.  It  was  remarked  in  that  case  by  Parke,  B.,  and 
Alderson,  B.,  that  the  decision  in  Ford  v.  Yates  (ut  supra),  was  based  upon  the  supposition  that 
there  was  a  memorandum  entered  into  by  the  broker  contracting  for  both  parties ;  upon  that  sup- 
ppsition  the  decision  was  correct. 

See  Frostburg  Mining  Co.  v.  New  England  Glass  Co.,  9  Cush.  115 ;  Williams  v.  Bacon,  2  Gray 
(Mass.  1,  387 ;  and  Marsh  v.  Hyde,  3  Id.  331 ;  Newton  v.  Bronson,  3  Keman  (N.  Y.),  687. 

(3)  "Warren  v.  Stagg,  cited  by  BuUer,  J.,  3  T.  R.  591 ;  Thresh  v.  Rake,  1  Esp.  53 ;  Cuff  v.  Penn, 
1  M.  &  S.  21. 

(4)  Stead  v.  Dawber,  10  A  &  E.  57  ;  Marshall  v.  Lynn,  6  M.  &  W.  109. 

(5)  Ul  supra,  p.  677. 

(6)  Stead  v.  Dawber,  ut  supra. 

(7)  Marshall  v.  Lynn,  ut  supra.     And  see  Stowell  v.  Robinson,  ut  supra,  p.  678. 

(8)  Note  497. — The  cases  of  "Warren  v.  Stagg,  and  Cuff  v.  Penn,  stated  in  the  text, 
have  been  doubted  in  England,  by  more  recent  decisions.  Parke,  J.,  in  Goss  v.  Lord  Nugent 
(5  Barn.  &  Adol.  58),  said,  he  never  could  understand  the  principle  on  which  these  and  the 
like  cases  proceeded,  for  the  new  contract  to  deliver  within  the  extended  time  must  then  be 
proved  partly  by  written,  and  partly  by  oral  evidence.  Denman,  C.  J.,  who  delivered  the 
opinion  of  the  court,  also  adverted  to  these  cases,  but  deemed  it  unnecessary  to  say  whether  they 
wore  rightly  decided  or  not.  The  learned  author  of  Sugd.  on  Vendors  has  stated  the  result  of 
the  English  authorities  to  be,  that,  at  law,  a  parol  variation  of  a  contract,  required  by  the  Statute 
of  Frauds  to  be  in  writing,  cannot  be  given  in  evidence.  1  Sugd.  on  Vend.  180  (1st  Am.  ed.  of 
1736,  from  9tli  Lond.  ed.).  But  see  Chitty  on  Contr.  27;  Low  v.  Treadwell,  3  Fairf.  R.  444, 
445,  446. 

It  seems,  from  the  tenor  of  the  recent  English  adjudications,  that  the  policy  of  the  statutes 
requiring  certain  conlracts  to  be  reduced  to  writing,  demands  that  they  should  be  proved 
entirely  liy  writing,  and  that  all  oral  evidence  in  relation  to  them  should  be  excluded.  In  Goss 
V.  Lord  Nugent  {supra),  it  was  decided  on  this  principle,  that,  when  a  contract  had  been  entered 
into  concerning  lauds,  required  by  the  Statute  of  Frauds  to  be  in  writing,  parol  evidence  was  in- 
admissible to  show  that  some  of  the  terms  had  been  altered,  or  dispensed  with,  by  a  subsequent 
parol  agreomont.  The  case  was  this :  By  an  agreement  in  writing,  the  plaintiff  contracted  to 
sell  to  the  defendant  several  lots  of  land,  for  the  sum  of  £450,  and  to  make  a  good  title  to  them ; 
and  £80  was  paid  to  him  as  a  deposit.  It  was  afterwards  discovered,  that,  as  to  one  of  the  lots, 
a  good  title  could  not  be  made ;  and  it  was  then  subsequently  agreed  by  the  defendant  that  ho 
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Nor  will  a  party  be  at  liberty  to  vary  or  limit  a  -written  contract  as  to 
the  sale  of  goods,  for  the  purpose  of  showing  that  the  goods  contracted  for 
were  intended  to  be  of  a  particular  quality,  which  is  not  specified  in  the 
contract.  Thus,  where  the  defendant  by  a  written  contract,  agreed  to  sell 
the  plaintiff  sixty  tons  of  "Ware  potatoes ;"  and  the  plaintiff  gave  in  evi- 
dence that  in  the  neighborhood  three  qualities  of  potatoes  were  known, 
''  Wares"  being  the  largest  and  best  of  the  three ;  it  was  held,(l)  that  fur- 
ther evidence  was  not  admissible  on  behalf  of  the  plaintiff  to  show  that  he 
had,  in  fact,  contracted  for  a  particular  and  better  kind  of  "  Ware  potatoes." 
The  first-mentioned  evidence  was  admissible  for  the  purpose  of  explaining 
the  meaning  of  the  term  "  Wares  ;"  but  that  meaning  having  been  ascer- 
tained, it  was  not  competent  to  the  plaintiff  to  limit  that  meaning  by  ap- 
plying it  to  a  particular  kind  of  "Wares." 

Person  contracting  aa  principal. 

A  person,  who  on  the  face  of  an  agreement  or  contract  appears  to  be  the 
contracting  party,  will  not  be  permitted  to  show  by  parol  evidence,  with 
a  view  of  exonerating  himself  from  the  contract,  that  he  contracted, 
in  fact,  as  agent  for  another.(2)  But  the  rule  does  not  apply  where  it  is 
not  sought  to  fix  one  of  the  parties  to  the  contract  therewith ;  thus,  it  is 
competent  to  show  that  either  or  both  of  them  were  agents  for  others,  so 


■would  walTe  the  necessity  of  a  good  title  being  made  as  to  that  lot,  and  the  plaintiff  accordingly 
delivered  possession  of  the  whole  of  the  lots  to  the  defendant,  which  the  latter  accepted,  but  re- 
fused to  pay  the  remainder  of  the  purchase  money,  relying,  upon  the  objection  to  the  title.  The 
court,  after  taking  time  to  consider,  delivered  an  elaborate  judgment,  that  the  defendant  was  not 
bound  by  the  parol  evidence  of  a  waiver  of  one  of  the  terms  of  the  written  contract.  They  said: 
"We  think  the  object  of  the  sta-tute  was  to  exclude  all  oral  evidence  as  to  contracts  for  the  sale 
of  lands,  and  that  any  contract  which  is  sought  to  be  enforced  must  be  proved  by  writing  only. 
But,  in  the  present  case,  the  written  contract  is  not  that  which  is  sought  to  be  enforced ;  it  is  a 
new  contract  which  the  parties  have  entered  into,  and  that  new  contract  is  to  be  proved,  partly 
by  the  former  written  agreement,  and  partly  by  the  new  verbal  agreement ;  the  present  contract, 
therefore,  is  not  a  contract  entirely  in  writing."  See,  also,  Falmouth  v.  Thomys,  1  Cr.  &  M.  89; 
S.  C,  3  Tyrwh.  26.  In  the  case  of  Harvey  v.  Grabham  (5  Adol.  &  Ellis,  61),  it  was  decided  that 
the  same  principle  appUes  to  a  case  in  which  oral  evidence  is  offered  to  show  a  variation  of  a 
part  of  a  contract  relating  to  an  interest  in  lands,  though  that  part  might  have  been  good  of  itself 
without  writing.  See  Reed's  Heirs  v.  Chambers,  6  Har.  &  John.  490,  as  to  the  equity  doctrine 
in  Maryland. 

(The  later  cases  are  to  the  same  effect.  Tahnan  v.  Franklin,  3  Duer  E.  395  ;  Sheid  v.  Stamps, 
2  Sneed  (Tenn.)  1Y2  ;  Frostburg  Mining  Co.  v.  New  England  Glass  Co.,  9  Cush.  H5 ;  Eeynolds 
V.  Dunku-k  and  State  Line  R.  R.  Co.,  It  Barb.  (N.  T.)  613  ;  Fyson  v.  Kitton,  30  Eng.  Law  &  Bq. 
314.     See  Brewster  v.  Silence,  4  Selden  R.  201) 

(1)  Smith  V.  Jeffryes,  15  M.  &  W.  561. 

(2)  Higgins  v.  Senior,  8  M.  &  W.  834.  See,  also,  Jones  v.  Littledale,  6  A.  &  B.  486 ;  Magee 
V.  Atkinson,  2  M.  &  W.  440.  As  to  the  appUcation  of  this  rule  in  the  oases  of  bills  or  notes,  see 
Sowerby  v.  Butcher,  2  C.  &  M.  371 ;  Lefevre  v.  Lloyd,  5  Taunt.  749. 

See,  also,  Ohappel  v.  Dann,  21  Barb.  (N.  T.)  17. 
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as  to  give  the  benefit,  on  the  one  hand,  to  the  unAamed  principals,  (1)  or, 
on  the  other,  to  charge  them  with  liability. (2) 

Having' considered  the  general  rule  as  to  the  inadmissibility  of  parol  evi- 
(felice  to  contradict  or  vary  a  written  instrument,  and  having  shown  the 
classes  of  cases  to  which  that  rule  is  applicable,  it  remains  now  to  treat  of 
certain  exceptions  tb' that  rule,  or,  more  properly  speaking,  to  point  out 
the  cases  to  which  that  rule  does  not  apply. 

1'.  Proof  of  illegality  or  want  of  consideration. 

First ;  it  is  a  settled  principle  of  law,  that  a  party  to  a  deed  or  written 
agreement  may  plead,  as  a  defence  to  an  action,  and  prove  by  evidence,, 
the  illegality  of  the  instrument ;  and  it  appears  to  be  generally  understood, 
that  a  party  is  not  restrained  from  pleading  any  matter  which  shows  that 
the  instrument  was  given  upon  an  illegal  consideration,  whether  it  be 
consistent  with  the  instrument  or  not.  (3) 

This  principle  holds  universally,  whether  the  instrument  is  illegal  by 
common  law,  or  declared  to  be  so  by  statute.  Thus,  a  party  may  plead, 
aind  prove  by  evidence,  that  the  instrument  is  Void,  by  reason  of  fraud, 
usury,  compounding  of  felony,  &c.(4:) 

The  rule  which  allows  a  party  to  impeach  an  instrument  as  illegal  and 
void,  is  as  old  as  the  other  general  rule  before  mentioned,  which  disallows 
of  evidence  to  contradict  and  vary  a  Written  instrument ;  and  both  alike 
are  conducive  to  the  ends  of  justice, — the  one,  for  giving  security  and  ef- 
fect to  valid  instruments, — the  other  for  annulling  such  as  are  illegal,  and 
for  putting  an  end  to  transactions  which  never  ought  to  have  existed.  If 
this  power  of  annulling,  by  means  of  extrinsic  evidence,,  were  not  allowed, 
the  other  rule  would  be  made  a  shelter  for  injuBti<'.e'. 

In  an  ajgtion  of  debt'  upon-  a;  bohd',-  the  defendant  may  plead  that  the 
bond  was  giVeri  foi'  an  usurious  consideration,  though  a  different  and  a 
legal  consideration  may  be  recited  in  the  instrument.(5) 


dl)  GarrUtt  V.  HandlUy,  4  B.  &0.  664';  Batemanv;  Phillips;.  1-5  Easb,i  272.^ 

(2)  Patersoil  v.  Gatidaslaqiii,.  15  East,  62.     Sea  by  Parke;  B.,.  8  M.  &\\.  S4i 

(6)'  See  what  is  said'  by  Lord  EUenborough,  C.  J.-,  in-  Paxton  v.  Popham,  9  East, .  42  li 

(4)  Buckler  v.  MUlerd,  2  Vent  107  ;  CoUinS-  v.  Blantera,  2  Wils.  547  ;■  Paxton-  v.  Popham;,  9 
BdBt,  40S;  B.  ».  P.- 173. 

(5)  Buckler  v.  MUlerd,  2  Vent.  107. 

N-OTE  498. — The  ease  of  usury  is  an  exception  to  the  rule,  which' sometimes,  as  we  shall  see 
ii'  il'Ote  500,  estbps'  a!  patty  to  an  illegal  transaction,,  from  alleging  the  illegality  in  avoid- 
ance of  his  contract.'  The  borrower  is'not  regarded  as  n  jiarticeps'  mminis,  but  as,  in  some  sort, 
the  slave  of  the  lender,  and  compelled  to  submit  to'the'terma  Which  the  latter  may  dictate.  See 
Smith  V.  Bromley,  Doug.  R.  696,  note ;  Bosanquet  v.  Bhshwoodi  Cas.  temp.  Talbot,  39  • 
Bitowning  v.  MorriSj-  Cowp.  R.  tSO  ;■  Rawdon  v.  Shad  well;.  Ambl.  R.  269  ;.  1  Story's  Eq.  301. 

TliB  general'  dOctriae  scertls  to  be,  that  no  ibrtn  which  can  be  given  to  the  particular  instru- 
ment, will  prevent  the  borrowbr  fromthe  introduction  of  evidence  for  the  purpose  of  impeaching 
It  on  this  ground.  See  a  very  full  coUectioa  of  the  equity  cases  iu  Poulb.  Eq.  b.  1,  ch.  4,  §  7 
(ed.  of  1835) ;  1  Story's  Eq.  300,  et  seq. ;  3  Barbour's  Eq.  Dig.  404,  et  seq.,  and  the  cases  there 


SEC.  l!]  Illegality  or  Want  of  Consideration.  68S 

Upon  the  same  principle,  where  indentures  or  other  writings  are  not 
avaihible  in  evidence,  unless  the  consideration  paid  or  contracted  for  is 
truly  expressed  in  the  instrument,  it  may  be  proved  that  a  greater  sum 
than  is  mentioned  was  actually  paid,  or  that  the  writing  does  not  contain 
the  whole  of  the  agreement,  but  that  some  of  the  terms  of  the  agreement 
were  omitted,  for  the  purpose  of  evading  the  provisions  of  the  Stamp 
Acts.(l) 


cited;  also  1  Id.  565,  ei seq-.  See  also  the  obaervations  of  the  viee-chanoellor,  in  Dowdall  v. 
Lenox,  2  Edw.  Ch.  R.  272,  etseq. 

But  in  Massachusetts;  where  a  deed  of  conveyance,  absolute  on  its' face,  was  interposed;  heldji 
that  it  could  not  be  shown  to  have  been  intended  as  a  mortgage,  even  with  a  view  of  rebutting 
the  idea  of  a  sale,  so  as  to  impeach  it  on  the  ground  of  usury.  Hint  v.  Sheldon,  13  Mass.  R. 
443.  And  the  court  conceded,  that  unless  the  transaction  could  be  shown  a- mortgage,  it  would? 
be  impossible  in  such  cases  to  characterize  it  as  usurious.  The  decision  virtually  negatives  the 
right  of  impeaching  a  conveyance  under  seal,  importing  an  absolute  sale,  by  oral  evidence  of  its 
being  designed  as  a  cloak  for  usury.  See  Id.  446,  et  seq.  The  same  doctrine  has  been  sanotioaeiJ 
in  Maine.  Hale  T.  Jewell,  V-  Greenl.  R.  435.  See  Richardson  v.  Field,  6  Id.  36,,  31 ;  Chandlep 
V.  Morton,  Id.  319.  Quiere,  however;  for,  though  the  general  rule,  at  law,  forbids  that  a  deedr 
apparently  absolute,  shall  be  converted  into  a- mortgage  through  the  instrumentality  of  oral  evi- 
dence {ante,  note  487) ;  yet,  when  this  is  necessary  as  the  first  step  toward  reaching  the  vice  of 
TiSury,  the  case  seems  to  constitute  an  exception.  See  Murphy  v.  Trigg,  1  Monroe,  72,  73 ; 
Lmdley  v.  Sharp,  7  Id.  248,,  252 ;  Thompson  v.  Potter,  5  Litt.R.  74  ;  Skinner  v.  Miller,  Id.  84. 
See  aiso  what  is  said  in  Edrington  v.  Harper,  3'  J.  J.  Marsh.  355  ;  Lear  v.  Tarnel,  3  Marsh;  KeuL. 
R.  420;  Moore  v.  Kay,  1  Beat.  287  ;  "Wdhite  V.  Roberts,  4  Dana,,  174, ,175;  Doe  exdem.  David* 
son  V.  Barnard,  1  Esp.  R.  11,  and  note  1 ;  per  Lord  Hansfield,-in  Jestons  v.  Brooke,  ■  Cowp;  R. 
796;  Fenwiokv.  Ratliff's  Rep.,  6  Monroe,  154,  155;  Atkinson  v.  Scott,.  1  Bay's  R.  303.  In 
Connecticut,  a  doctrine  directly  the  reverse  of  that  which  seems  to  prevail  in  Maine  and  Massa- 
chusetts, has  been  laid  down,  and  Flint  v.  Sheldon  was  directly  disapproved.-  Mitchell  v.-  Pres- 
ton, 5  Day's  R.  100;  per  Hosmer,  C.  J.,- in  Reading  v.  "Weston,  7  Conn.  R.-41'2,  413.  But  in  the 
latter  case,  held,  that  the  right  of  avoiding  a  conveyance  of  land  for  usury  was^ai  matter  of  pef" 
sonal  privilege  to  the  party,  and  that  a  stranger  could  not  avail  himself  of'  it.  S.  0  ,  8  Connv 
R.  120.  See  as  to  this  point,  De  Wolf  v.  Johnson,  10  Wheat.  367,  393,  in  connection  with' Lloydr 
V.  Scott,  i  Peters'  R.  206,  228;  229;  also  French  v.  Shotwell,  5  John.  Ch.  R.  555{.565j  56ft;; 
Bearoe  v.  Barstow,  9  Mass.  R.  45;  48 ;  Trmnbo  v.  Blizzard,  6  GUI  &  John.  18;,  23,  24. 

The  rule  in  Massachusetts  and  Maine,  above  stated,,  has,  of  course,. been  repudiated  in'  New 
York ;  for  in  the  latter  state,  we'  have  seen  that  parol  evidence  is  always  admissible  at  la-w  and 
in  equity,  to  convert'a  deed  importing  an  absolute  Salei;  into  a'mortgage.     See  note  487. 

(In  Webb  v.  Rice  (6  Hill  R.  219),  the  prior  decisions  in  this  State  'rt-ere-  overruled ;.  but  it  has 
been  adjudged  by  the  Court  of  Appeals  that  that  decision  did  not  alter  the  rule  in  courts  of  equity 
(Hodges  V.  The  Tennessee  Marine  &  Fire  Ins.  Co.,  4  Selden  R.  416);  aUd  now  under  the  Code 
suchi  evidence  is  declared  admissible  both  at'  law  and-  in  equity.  Despard  v.  Walbridge,  15i  N'.  T. 
E.  374.    See  also  Cook  v.  Eaton,.  16  Barb.  439;  Allen  v.. Hudson  River  M.  Ins;. Co.,  19  Id.442£) 

(1)  R.  V.  Soammonden,  3  T.  R.  474,  and  R.  v.  Laindon,  8  Id.  379;. 

l>fOTE  499: — Our  author  repeats  here  a  remark  made  by  him  in  several  pl&oes;  that.  an.  ambi- 
guity appearing  on  the  face  of  a'  writing,  is  not  explainable  by  extrinsicevidenoe..  This  we  ha^e 
seen  in  note  B15,  is  only  true  in  aquaUfied  sense. 

The  instances  in  which  you  may  resort  to  collateral  and  cotemporaneous  circumstances,  with  a 
view  of  explainmg  various  ambiguities,  are  considered  in  note  510..  See,  also,  Fowle  v.  Bige- 
low,  10  Mass.  R.  37'9,  381,  382,  384;  StonB  v.  Bradbury,  2'ShepL  R.  185)  ]92.  it  is  presumed, 
however,  that  the  general  observation  of  our  author  was  not  designed  to  embrace  cases  preoiseljl- 
of  that  character.  The  illustration  given  is  Rex  v.  Laindon,  which,  instead  of  being  referred  fii 
the  principle  stated  in  the  text,  ought,. it  seems,  to  be'  classed'  along,  with  Rex  v.  Scammonden 
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Fraud. 

An  instrument  may  be  avoided  also  on  tlae  ground  of  fraud  ;  but  tbe 
objection  is  not  to  come  from  one  wlio  is  a  party  or  privy  to  it,  for  no  man 
can  allege  his  own  fraud,  in  order  to  invalidate  his  own  deed.(l) 


(3  T.  R.  4Y4) ;  for  the  instrument  in  question  was,  as  respected  tlie  two  contending  parislies,  res 
inter  alios  acta.  See  ante,  note  491.  Tlie  question  might. have  been  very  different,  had  it  arisen 
between  the  immediate  parties  to  the  writing ;  as,  for  instance,  on  a  dispute  between  them 
respecting  the  nature  of  the  service  which  the  master  had  a  right  to  exact  by  virtue  of  the  agree- 
ment. If,  in  that  case,  the  apprentice  had  insisted  upon  the  cotemporaneous  parol  agreement  to 
Kmit  the  master's  rights,  or  to  vary  the  relation  evinced  by  the  written  contract,  it  might  have 
been  insisted,  we  think,  with  unanswerable  force,  that  the  parol  stipulation  was  merged  in  the 
instrument,  and  was,. therefore,  not  to  be  regarded.    See  2  Stark.  Ev.  515,  5T6. 

Several  cases  which  we  have  considered  as  illustrating  the  doctrine  applicable  to  writings  not  im- 
porting a  complete  expression  of  the  entire  contract,  or  as  having  been  given  only  in  part  per- 
formance of  the  parol  contract  between  the  parties,  seem  to  have  gone  on  the  general  proposition 
in  the  text.  See  ante,  note  494,  particularly  HaE  v.  Maccubbin,  McCreary  v.  MoCreary,  and 
Kelsey  v.  Dickson,  stated'  Id.  Where  the  question  arose,  whether  a  bequest  in  a  will  to  a  credi- 
tor of  the  testatrix  was  a  satisfaction  or  not,  parol  evidence  was  admitted,  as  being  entirely  con- 
sistent with  the  wiU,  and  going  to  prove  independent  facts  about  which  the  wiU  was  silent. 
Williams  v.  Orary,  8  Cowen's  R.  246  ;  S.  C,  4  Wend,  443.  In  an  action  by  a  son,  against  the 
representatives  of  his  father,  for  use  and  occupation  of  premises  by  the  father ;  held,  that  the 
agreement  between  the  father  and  son,  cotemporaneous  with  the  deed,  and  showing  that  the 
father  was  to  occupy  rent  free,  might  be  given  in  evidence.  "It  is  not  inconsistent  with  the 
dee5,  but  independent  of  it."  Per  CoUett,  C.  J..,  in  Swisher  v.  Swisher's  Adm'r,  1  Wright's  R. 
T55,  156.  In  an  action  against  the  indorsee  by  the  holder  of  a  promissory  note,  parol  evidence 
to  show  that  a  judgment  confessed  by  the  maker  to  the  indorser  was  intended  as  security  to  the 
latter  for  his  responsibility,  is  admissible.    South  Carolina  Bank  v.  Myers,  1  Bail.  R.  412. 

(1)  3  B.  &  A.  369. 

Note  500. — The  rule  confining  the  operation  of  parol  evidence  within  the  limits  of  strict 
exposition  or  interpretation,  assumes  that  the  instrument  has  a  legal  existence,  and  is  valid. 
Testimony  to  show  it  to  be  void,  is  always  pertinent,  no  matter  who  are  the  parties,  or  in  what 
court  the  question  arises.  Deeds,  however,  cannot  be  avoided  on  aU  the  grounds  which  apply 
to  simple  contracts.  Hence,  what  might  be  a  relevant  inquiry  as  to  the  latter,  would  not  neces- 
sarily be  so  in  respect  to  the  former.  But  in  regard  to  illegality  of  consideration,  both  will 
usually  be  found  to  stand  upon  the  same  footing,  in  this  particular.  To  the  general  doctrine,  see 
per  Bronson,  J.,  in  Mann  v.  Eckford's  Bx'rs,  15  Wend.  518;  per  Spencer,  C.  J.,  in  Parker  v. 
Parmelee,  20  John.  R.  134;  per  Tompkins,  J.,  in  Trooman  v.  Phelps,  2  John.  R.  171.  See  also 
the  opinions  delivered  in  Dale  v.  Roosevelt,  9  Cowen's  R.  301 ;  Paxton  v.  Popham,  9  East,  408 ; 
Doe  ex  dem.  Chandler  v.  Ford,  3  Add.  &  Ellis,  649;  Biggs  v.  Lawrence,  3  T.  R.  454;  WaymeU 
V.  Read,  5  Id.  600;  Catlin  v.  Bell,  4  Campb.  B.  183 ;  Pellecat  v.  Angel,  2  C,  M.  &  R.  311. 

The  following  examples  occur.  A  deed  may  be  avoided  by  proof  that  the  consideration  was 
simonical  (per  Savage,  C.  J.,  in  Dale  v.  Roosevelt,  9  Cowen's  R.  310;;  champertous  (Wilhite  v. 
Roberts,  4  Dana's  R.  114,  115);  or  for  compounding  a  felony  (per  Savage,  C.  J.,  in  Dale  v. 
Rosoevelt,  swpra;  Inhabitants  of  Worcester  v.  Eaton,  11  Mass.  R.  315) ;  or  for  suppressing  evi- 
dence on  a  criminal  prosecution  (per  Savage,  0.  J.,  in  Dale  v.  Roosevelt,  swpra ;  Collins  v.  Blan- 
tern,  2  Wills.  R.  341) ;  or  for  the  sale  of  an  office  (Fitzgibbon,  45  ;  per  Savage,  C.  J.,  in  Dale  v. 
Roosevelt,  supra;  Love  v.  Buckuer,  4  Bibb,  506) ;  or  for  money  won  at  play  (Pope  v.  St.  Leger, 
5  Mod.  3;  per  Savage,  C.  J.,  in  Dale  v.  Roosevelt,  supra;  see  M'CuHum  v.  Gourlay,  8  John.  Rep. 
141);  or,  generally,  for  anything  either  mala  in  se,  mala  proMbita,  contrary  to  public  policy,  &c. 
&o.  See  Trustees  of  the  Quaker  Soc.  v.  Dickenson,  1  Dev.  R.  189  ;  1  Story's  Eq.  261  et  seq. ; 
Story's  Confl.  of  Laws,  193,  etseq.;  Russell  v.  De  Grand,  16  Mass.  R.  35;  Kemper  v.  Kemper,  2 
Band.  R.  8. 

The  nature  of  the  consideration  which  is  to  be  denominated  iUegai,  so  far  as  to  avoid  a  deed. 
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For  tine  purpose  of  setting  aside  a  will,  on  the  ground  of  fraud,  extrinsic 
evidence  is  admissible  as  in  other  cases.  In  one  case  (1)  evidence  was 
tendered,  that  the  testator,  at  the  time  of  the  execution  of  the  will,  (which, 
was  impeached  as  having  been  obtained  by  fraud),  inquired  whether  it 
was  the  former  will,  and  was  answered  that  it  was  the  same,  whereas  in 
fact  it  was  a  different  will.  This  evidence  was  refused  at  the  trial,  but 
decided  by  the  court  above  to  be  admissible.  "Evidence  may  be  given," 
said  Lord  Kenyon,  C.  J.,  "to  show  that  a  will  was  obtained  by  fraud;  and 
the  effect  of  the  evidence  offered  in  this  case,  was  to  show  that  one  paper 
was  obtruded  on  the  testator  for  another,  which  he  intended  to  execute :" 
or,  as  Grose,  J.,  said,  "  When  the  testator  asked  for  a  duplicate  of  his  for- 
mer will,  the  persons  about  him  substituted  another  instead  of  it."(2) 


will  depend  upon  the  law  governing  the  contract ;  that  thia  may  be  different  in  one  state  or 
country,  from  that  of  another.  An  able  discussion  of  this  subject  in  reference  to  various  dis- 
tinctions arising  out  of  the  lex  loci,  will  be  found  in  Mr.  Justice  Story's  Commentaries  on  the 
Conflict  of  Laws,  193,  et  seq.  To  pursue  it  here,  would  be  foreign  to  the  main  inquiry,  as  well 
as  unnecessary. 

In  cases  like  the  above,  the  doctrine  that  the  real  nature  of  the  transaction  may  be  shown, 
must,  as  it  respects  the  parties,  be  understood  to  apply  no  further  than  to  allow  this  to  be  done 
where  the  assistance  of  the  law  is  sought  to  enforce  the  contract  in  some  way,  or  while  it  remains 
executory.  A  party  to  an  illegal  transaction  is  not  allowed,  by  the  aUegaticn  of  his  own  turpi- 
tude, to  recover  back,  what,  in  pursuance  of  a  forbidden  bargain,  he  has  delivered  to  the  other 
party,  or  in  any  way  to  avoid  the  bargain,  when  once  executed.  To  such  cases,  the  maxim,  m 
pari  delicto  porlior  est  conditio  defendentis  et  possidentis,  applies.  See  Doe  ex  dem.  Roberts  v. 
Roberts,  2  Barn.  &  Aid.  369;  Mcntefiori  v.  Mcnteflori,  1  Bl.  R.  364;  NevUle  v.  Wilkinson,  1 
Bro.  Ch.  C.  646 ;  Gale  v.  Lindo,  1  Vein.  475 ;  Curtis  v.  Perry,  6  Tes.  741 ;  Brackenbury  v. 
Braokenbury,  2  Jac.  &  Walker,  391 ;  Lord  v.  Wardle,  3  Bing.  N.  C.  684;  McCullum  v.  Gourley, 
8  John.  E.  147;  Smith  v.  Bromley,  Doug.  696,  n. ;  Browning  v.  Morris,  2  Cowp.  790;  Howsou 
V.  Hancock,  8  T.  R.  575 ;  Van  Dyok  v.  Hewitt,  1  East,  98 ;  Tucker  v.  Smith,  4  Greenl.  R.  415. 
Bee  post,  note  502. 

In  the  case  of  Phelps  v.  Decker  (10  Mass.  E.  274),  it  was  laid  down  broadly,  that  "by  the 
common  law,  deeds  of  conveyance,  or  other  deeds,  made  contrary  to  the  provisions  of  a  general 
statute,  or  for  an  unlawful  consideration,  or  to  carry  into  effect  a  contract  unlawful  in  itself,  or  in 
consequence  of  any  prohibitory  statute,  are  void  ab  initio,  and  may  be  avoided  by  plea ;  or,  on 
the  general  issue,  non  esifactwm,  the  illegality  may  be  given  in  evidence."  But  in  a,  later  case, 
it  was  expressly  held,  that  a  deed  of  conveyance  could  not,  as  such,  be  avoided  by  a  party,  on 
the  ground  of  having  been  made  in  consideration  of  compounding  a  felony.  The  court  recog- 
nized a  clear  distinction  between  bonds  and  contracts  sought  to  be  enforced,  and  conveyances 
of  lands  or  other  property.  The  former,  they  admitted,  might  be  avoided;  the  latter,  however, 
are  to  be  treated  in  all  cases,  as  actual  transfers,  so  far  as  the  immediate  parties  are  concerned, 
and  governed  by  the  same  rule  as  the  payment  of  money,  or  the  delivery  of  a  chattel.  Inhabi- 
tants of  Worcester  v.  Eaton,  11  Mass,  R.  375,  379.  The  same  principle  has  been  cted  upon  in 
England,  as  it  respects  deeds  of  conveyance  of  real  estate.  Doe  ex  dem.  Roberts  v.  l-toberts,  2 
Barn.  &  Aid.  367. 

The  doctrine  on  this  subject,  and  various  distinctions  to  be  observed  in  its  application,  in 
respect  tu  couits  of  equity  as  well  as  law,  will  be  found  ably  discussed  by  Mr.  Justice  Story  in 
his  CoiumuDtaries  on  Equity  Jurisprudence,  Vol.  1,  295,  et  seq.,  where  the  reader  will  find  most 
of  the  Eijglish,  and  several  of  the  American  cases. 

(1)  Doe  d.  Small  v.  Allen,  8  T.  R.  147. 

(2)  Ko'iE  501. — The  ease  of  Small  v.  Allen,  stated  in  the  text,  is  one  of  those  where  direct 
proof  of  intention,  as  an  independent  fact,  may  be  given,  agreeable  to  the  doctrme  slated  post, 
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In  such  a  case,  where  a  will  is  disputed  on  the  ground  of  fraud,  the  de- 
•clarations  of  the  testator  are  admissible  in  evidence, (1)  which,  as  will  pres- 
ently be  seen,  they  would  not  be  in  ordinary  cases.(2) 

When  fraud  is  imputed  i  a  the  case  of  a  deed,  the  party  insisting  on  the 
fraud  may  prove  any  consideration,  however  contrary  to  the  averment  in 
,the  deed,  to  show  the  fraudulent  nature  of  the  transaction. (3)    Thus,  where 


note  516.  As  to  the  qualifications  under  ■which  the  declarations  of  the  party,  indicative  of  the 
Teal  intention,  are  admitted  in  such  instances,  see  ante,  note  104 ;  also,  Doe  v.  Hardy,  1  Mann. 
&  Ryl.  525.  In  respect  to  various  circumstances,  proper  to  be  proved  and  considered  in  these 
cases,  see  Davis  v.  Calvert,  5  Gill  &  John.  269.  The  case  of  Filmer  v.  Gott,  stated  in  the  text 
■was  a  case  in  chancery,  of  the  same  general  character  with  Small  v.  Allen.  In  both,  the  fraud 
complained  of  related  to  the  execution. 

(1)  Doe  d.  Effis  V.  Hardy,  1  Mo.  &  R.  525. 

(2)  See  Sect.  4,  infra. 

(3)  Note  502. — This  is  clearly  the  rule,  even  at  law,  as  in  favor  of  the  rights  of  strangers,  for 
they  are  not  concluded  from  inquiring  freely  into  the  transaction  to  which  the  deed  relates.  And 
the  observation  applies  not  only  to  the  consideration  clause  in  the  deed,  but  to  every  other  part 
of  it.  Hence,  creditors  assailing  a  deed  on  the  ground  of  fraud  may  show  any  secret  parol  trust 
or  agreement,  however  inconsistent  with  the  face  of  the  instrument.  New  England  Marine  Ins. 
Co.  v.  Chandler,  16  Mass.  E.  275  ;  Macarty  v.  Bond's  Adm'r,  9  Lou.  R.  (Curry)  351 ;  Hills  v.  El- 
liot, 12  Mass.  R.  26 ;  Goodwin  v.  Hubbard,  15  Id.  210 ;  Bridge  v.  Blliston,  14  Id.  245  ;  Alexan- 
der V.  Gould,  1  Id.  165 ;  Hoye  v.  Benn,  1  Bland's  Ch.  R.  32  ;  Duvall  v.  "Waters,  Id.  587  ;  Strike's 
Case,  Id.  57  ;  Jackson  ex  dem.  Titus  v.  Myers,  11  Wend.  533  ;  Stanton  v.  The  Commonwealth,  2 
Dana's  R.  397';  Webb  v.  Peele,  7  Pick.  247;  BuUard  v.  Briggs,  Id.  533;  Wilt  v.  Franklin,  5 
Binn.  R.  502 ;  Steele  v.  Worthington,  2  Hamm.  R.  182 ;  Brooks  v.  Maltbie,  4  Stew.  &  Porter, 
105  ;  Harvey  v.  Alexander,  1  Rand.  R.  219 ;  Jack  v.  Dougherty,  3  Watts'  R.  151 ;  Duval  v. 
Bibb,  4  Hen.  &  Munf.  113 ;  Eppes  v.  Randolph,  2  Call's  Rep.  103 ;  Warren  v.  Hall,  6  Dana,  460. 
See  further  ante,  note  487  ;  and  ante,  note  491. 

Parties  and  privies,  however,  shall  not  be  heard  to  allege  their  own  fraud,  whether  intended  to 
affect  creditors  or  others,  as  a  ground  for  avoiding  or  varying  a  deed,  or  indeed  any  instrument, 
not  executory  in  its  character.  This  is  upon  the  principle  adverted  to  ante,  note  500.  Stewart 
v.  Igglehart,  7  Gill  &  John.  132  ;  Osborne  v.  Moss,  7  John.  R.  161 ;  Hawes  v.  Leader,  Cro.  Jac. 
270;  S.  C,  Yelv.  196,  Brownlow,  348;  Orlabar  v.  Harrison,  Comb.  348;  Philips  v.  Birou,  1 
Strange,  509  ;  Smith  v.  Boucher,  2  Id.  993  ;  Starke's  Ex'rs  v.  Littlepagc,  4  Rand.  368  ;  Potter 
V.  Tale  College,  8  Conn.  R.  52.  Said,  per  Bronson,  J.,  in  Mann  v.  Kckford's  Ex'rs,  15  Wend. 
,341 ;  Jones  v.  Teates,  9  Barn.  &  Cress.  532 ;  Randall  v.  PhiUips,  3  Mason's  B.  379,  388 ;  Hoye  v. 
Penn,  1  Bland's  Ch.  R.  32  ;  Duvall  v.  Waters,  Id.  587  ;  MoTeer's  Adm'r  v.  Sheppard,  1  Bay's  R.  461. 

Upon  a  different  principle,  apphcable  peculiarly  to  sealed  instruments,  parties  and  privies  are 
Mopped,  at  law,  from  alleging,  in  avoidance  of  the  deed,  or  for  the  purpose  of  varying  its  opera- 
tion, that  the  other  party  defrauded  them  by  false  representations  in  respect  to  the  subject  matter 
to  which  it  relates.  Heuoe,  in  an  action  for  the  purchase  money,  on  an  agreement  under  seal  to 
sell  lands,  a  fraudulent  misrepresentation  of  the  quaUty  or  situation  of  the  land,  was  held  not  ad- 
missible by  way  of  defence.  Prauohot  v.  Leach,  5  Cowen's  R.  506.  See  S.  P.,  Champion  \. 
White,  Id.  509  ;  Parker  v.  Parmelee,  20  John.  R.  130,  134 ;  Dille  v.  Roosevelt,  9  Cowen's  R.  307. 
In  an  action  of  debt  on  bond,  given  for  the  purchase  money  of  a  p;iti.'ut  right ;  held,  that  the 
, defendant  could  not  give  in  evidence  a  failure  of  consideration,  or  that  he  was  induced  to  "ive  the 
bond  through  a  fraudulent  representation  as  to  the  value  of  the  consideration,  which  was  in  fact 
of  no  value.  Dorr  v.  Munsell,  13  John.  E.  430.  See  S.  P.  Vrooniau  v.  Phelps,  2  John.  R.  177  • 
Dorian  v.  Sammis,  Id.  179,  note;  Mead  v.  Steger, .5  Porter's  E.  605. 

The  above  cases  were  determined  upon  common-law  grounds.  The  qualifications  with  which 
;tbe  doctrines  advanced  in  them  must  now  be  received  in  New  York,  will  be  seen  ante,  note  489. 
In  South  Carolina,  independent,  it  seems,  of  any  statutory  provision  like  that  of  New  York  mis- 
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representations  in  respect  to  the  consideration  of  sealed  inatrumeuts,  may  be  given  in  evidence,  for 
the  purpose  of  defeating,  in  whole  or  in  part,  actions  brought  upon  them ;  and  this,  v?hether  the 
misrepresentations  were  founded  in  fraud  or  mistake.  See  per  Johnson,  J.,  in  Means  v.  Brickell, 
2'Hm'3  R.  659,  etseq.;  Gray  v.  Handkinson,  1  Bay's  R.  218;  Adams  Ads.  "Wylie,  1  Nott  & 
McCord,  78  ;  Tunno  v.  Flood,  1  McCord's  R.  122.  But  see  Stineon  v.  McKeown,  1  Hill's  R.  388, 
389.  And  a  single  biU  may  there  be  shown,  it, seems,  by  parol  to  have  been  given  through  nup- 
take  for  a  larger  amount  than  was  really  due.    Hunter  v.  Graham,  1  Hill's  R.  307. 

This  doctrine,  however,  seems  entirely  anomalous,  "With  respect  to  other  states,  it  may  be 
laid  down  as  a  general  rule,  and  we  beheve  will  be  found  sustained  by  all  the  cases,  that,  in- 
dependent of  any  statutory  provision,  no  fraud  whatever  can  be  set  up,  in  a  court  of  law,  to 
affect  the  operation  of  a  sealed  instrument,  save  such  as  relates,  to  the  execution.  See  Fran- 
chot  V.  Leach,  6  Cowen'a  R.  506;  Champion  v.  White,  Id.  509;  Parker  v.  Parmelee,  20 
John.  R.  130,  134:;  Dale  v.  Roose.velt,  9  Cowen's  R.  307  ;  Dorr  v.  Munsell,  13  John.  R.  430 ; 
Trooman  v.  Phelp?,  2  John.  R.  177;  Johnson  v.  Miln,  14  Wend.  198;  Van  Volkenburgh  v. 
Rouk,  12  John.  R.  337;  Taylor  v.  King,  6  Munf.  R.  358;  Garret  v.  Stewart,  1  M'Cord's  R. 
614;  Wyche  v.  Macklin,  2  Rand.  R.  426;  Belden  v.  Davis,  2  Hall's  R.  N.  T".  S.  0.  433; 
Peddicord  v.  Hill,  4  Monroe,  374;  Tribble  v.  Oldham,  5  J.  J.  Marsh.  141,  142,  143. 

But  circumstances  which  go  to  show  that  the  deed  was  never  duly  executed  by  the  party, 
may  always  be  proved.  Thus,  the  party  may  give  evidence  tending  to  establish  that  the  deed 
was  mis-read,  or  mis-expounded  to  him,  or  that  one  instrument  was  substituted  for  another,  and 
thus  his  signature  was  fraudulently  obtained.  This  will  be  found  put  as  an  illustration  of  what 
is  meant  by  "  fraud  in  the  execution,"  in  .several  of  the  cases  already  cited.  See  5  Cowen,  508, 
per  Savage,  C.  J. ;  per  Dayan,  Senator,  9  Cowen's  R.  311,  312 ;  per  Spencer,  C.  J.,  13  John.  R. 
431 ;  per  Savage,  C.  J.,  14  Wend.  198  ;  pdr  Roane,  J.,  6  Munf.  R.  366 ;  Owen's  Case,  1  Bland's 
Cb.  391;  Peddicord  v.  HiU,  4  Monroe,  374,  375  ;  Swisher's  Lessee  v.  Williams'  Heirs,  1  W  right's 
R.  754 ;  Van  Volkenburgh  v.  Rouk,  12  John.  R.  337,  338,  339.  So  it  may  be  shown,  that  in 
reading  the  instrument,  some  material  part  of  it  was  fraudulently  suppressed,  and,  therefore,  that 
it  is  not  such  an  instrument  as  the  party  designed  to  execute.  Per  Savage,  C.  J.,  in  Pranchot 
V.  Leach,  5  Cowen's  R.  508 ;  Morton  v.  Chandler,  8  Greenl.  R.  10,  11 ;  S.  C,  7  Id.  44 ;  per  Nel- 
son, J.,  in  Creery  v.  HoUy,  14  Wend.  26,  30,  31;  Tribble  v.  Oldham,  5  J.  J.  Marsh.  141, 
142,  143. 

On  the  like  principle,  facts  which  relate  to  the  party's  capacity  to  execute,  may  be  proved,  in 
order  to  negate  the  idea  of  its  being  his  deed  (see  per  Woodworth,  J.,  in  Champion  v.  White,  5 
Co^ven's  R.  510) ;  as,  that  he  was  at  the  time  of  execution,  a  lunatic  (per  Dayan,  Senator,  in  Dale 
V.  Roosevelt,  9  Cowen's  R.  310;  per  Savage,  C.  J.,  in  Johnson  v.  MUn,  14  Wend.  198;  MiUinson 
V.  Howell,  Cam.  &;  Norw.  499 ;  see  Webster  v.  Woodford,  3  Day's  Rep.  90 ;  Grant  v.  Thompson, 
4  Conn.  R.  203;  Mitchell  v.  Kingman,  5  Pick.  R.  431;  Rice  v.  Peat,  15  John.  R.  503;  Den 
V.  Clark,  5  Halst.  R.  217  ;  2  Kent's  Comm.  450,  et  seq. ;  Jackson  ex  d^m.  Caldwell  v.  King,  4 
Cowen's  R.  207  ;  Owing's  Case,  1  Bland's  Ch.  R.  370) ;  or,  that  be  was  made  to  sign  it  when  so 
drunk  as  not  to  know  what  he  did ;  especially,  if  that  drunkenness  was  procured  by  the  other 
party  (per  Dayan,  Senator,  in  Dale  v.  Roosevelt,  9  Cowen's  R.  310,  311 ;  per  Savage,  C.  J.,  in 
Johnson  V.  MUn,  14  Wend.  19.s ;  3  P.  Wms.  130,  131,  note,  See  Prentice  v.  Achorn,  2  Paige's 
,R.  31;  Barrett  V.  Buxton,  2  Aik.  R.  167;  Lee's  Adm'rs  v.  Ware,  1  Hill's  R.  316;  Seymour 
V.  Delaricey,  3  Cowen's  R.  518;  BuiToughs  v.  Richman,  1  Green's  R.  233;  1  Story's  Eq.  235, 
and  note  2 ;  Wigglesworth  v.  Steers,  1  Hen.  &  Munf.  70).  So  it  may  be  shown  that  the  deed 
was  extorted  by  duress  (2  Ins.  482  ;  Com.  Dig.  Pleader,  2  W,  18  ;  2  Stark.  Ev.  274  (6lh  Am.  ed.) ; 
Inhabitants  of  Worcester  v.  Eaton,  13  Mass.  R.  371  ;  see  Watkins  v.  Baird,  6  Id.  611; 
Stouffer  V.  Latshaw,  2  Watts'  R.  165 ;  Richardson  v.  Duncan,  3  N.  Harop.  R.  508  ;  Thompr 
son  V.  Lockwood,  15  John.  R.  256 ;  Jackson  ex  dem.  Titus  v.  Myers,  11  Wend.  536) ;  by 
threats  of  life,  member,  mayhem  or  imprisonment  (2  Stark.  Ev.  274  (6th  Am.  ed.) ;  Edwards  v. 
Handley,  Hardha's  R.  602) ;  or  that  the  party  executing,  was  a  feme  covent,  and,  therefore,  inca- 
pable of  giving  a  dee(J  (per  Dayan,  Senator,  in  Dale  v.  Roosevelt,  9  Cowen'_s  R.  311 ;  per  Spencer, 
C.  J.,  in  Van  VQlkenbwgh  v.  Rguk,  12, John-  Rap.  .'138;  12  Mod.  609);  or  an  infant  (per  Spencer, 
C.  J.,  in  Van  VQllseiibmgh  v.  Rouk,  12  John.  R.  338. 

It  may  also  be  shown  that  the  deed  was  riever  duly  delivered ;  or  was  delivered  merely  as  an 
escrow ;  or  to  take  effect  only  on  a  contingeiicy  which  has  not  happened ;  or  that  the  grar^tee 
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the  considerations,  mentioned  in  the  deed,  were  ten  thousand  pounds  and 
natural  love  and  affection,  the  Lords  Commissioners  of  the  Great  Seal  di- 
rected an  issue,  to  try  whether  natural  love  and  affection  formed  any  part 
of  the  consideration,  the  estates  conveyed  by  the  deed  being  worth  thirty 
thousand  pounds.  On  an  appeal,  this  was  confirmed;  and  the  jury,  on 
the  trial  of  this  issue,  finding  that  natural  love  and  affection  constituted 
no  part  of  the  consideration,  the  deed  was  afterwards  set  aside  by  the 
Court  of  Chancery.(l) 

.  Fraudulent  representations,  inducement  of  contract. 

In  the  case  of  a  written  contract  also,  if  a  person  has  been  induced  to 

•  enter  into  it  by  fraudulent  representations,  they  may  be  proved  by  2:)arol, 
though  the  subject  to  which  those  representations  refer  is  not  mentioned 
in  the  contract.!  2)  And  a  verbal  representation  by  the  seller  of  a  chattel 
of  some  particular  quality  or  incident  of  the  thing  sold  may  be  given  in 
evidence,  if  by  means  of  ttiat  representation  the  seller  prevented  the  buyer 
from  discovering  some  fault  in  the  thing  sold,  and  which  he,  the  seller, 
knew  to  exist.(3) 

In  these  and  similar  cases,  the  general  reason  against  admitting  parol 
evidence  will  not  apply ;  the  danger  is,  not  that  the  admission  of  such 
evidence  would  introduce  fraud  or  uncertainty,  but  that  fraud  would  be 


obtained  it  fraudulently,  or  in  an  improper  manner,  &c.  This  species  of  evidence  has  never  been 
considered,  as  coming  within  the  rule  whicli  rejects  parol  proof,  when  offered  to  contradict  a 
deed.  Per  Savage,  C.  J.,  in  Roberts  ads.  Jaclcson,  1  Wend.  484;  Jackson  ex  dem.  Titus  v. 
Myers,  11  Id.  536;  Clarlc  v.  Gilford,  10  Id.  310.  See,  also,  ante,  note  492,  {postj  516.  In  Mas- 
sachusetts, if  a  deed,  with  the  regular  evidence  of  complete  and  unqualified  execution  on  its 
face,  has  been  signed,  sealed,  and  delivered  to  the  party ;  parol  evidence  of  a  cotemporaneous 
agreement,  or  understanding  that  it  should  not  take  effect  until  a  certain  event,  is  inadmissible, 
as  going  to  vary  the  terms  of  the  deed,  and  make  that  conditional  which  appeared  to  be  absolute. 
Serrible,  Ward  v.  Lewis,  4  Pick.  518,  520;  Dix  v.  Otis,  5  Id.  38.  It  is  not  competent  to  establish, 
under  pretence  of  delivery  as  an  escrow,  conditions  in  the  contract  itself,  different  from  its  face, 
and  repugnant  to  it.     The  State  v.  Perry,  1  Wright's  Rep.  662,  667. 

A  surety,  in  a  joint  and  several  bond,  it  has  been  held,  may,  when  sued,  show  that  he  signed 
it  on  condition  that  others,  beside  those  whose  names  are  to  it,  would  execute  it,  and  that  their 
signatures  were  nut  procured.  United  States  v.  Leffler,  11  Peters'  Rep.  86.  The  principal  was 
'  intrusted  to  procure  the  signatures,  in  tills  case ;  and  it  does  not  appear  that  the  oblig-eus  were 
in  any  manner  apprised  of  the  conditional  delivery.  In  Louisiana,  a  similar  point  arose,  ;md  the 
court  held,  that  as  there  was  nothing  on  the  face  of  the  bond  showing  that  other  signatures  were 
intended,  the  surety  could  not  avail  himself  of  the  breach  of  trust  on  the  part  of  the  principal 
to  defeat  a  recovery  by  the  obligees.  Police  Jury  v.  Haw,  1  MiU.  Lou.  Rep.  41.  Seo  further  in 
relation  to  delivery,  aiile,  note  492. 

(1)  i'ihnur  v.  Gott,  4  Bro.  Pari.  0.  234  (2d  ed.) 

(2)  Dobell  V.  Stevens,  3  B.  &  C.  623  ;  Lysney  v.  Selby,  2  Ld.  Raym.  lllS ;  Eakius  v.  Tresham, 
1  Keb.  010 ;  S.  0.,  1  Lev.  102 ;  Wright  v.  Crookes,  1  Scott  N.  R.  685 ;  Turner  v.  Harvey,  Jac. 
169;  Boauiiionl  v.  Uukea,  Id.  422;  Clermont  v.  Tasburgh,  1  Jac.  &  W.  112;  Att.  Gen.  v.  Mor- 
gan, 2  Kuss.  :iOG;  Kdwards  v.  M'Leay,  Coop.  308;  S.  C,  2  Swanst.  281 ;  Small  v.  Attwood,  1 
Youngo,  oU7  ;  S.  C,  in  Dom,  Proc,  G  CI.  &  Piu.  232. 

(3)  Fer  Gtii:,  in  Kaiu  v.  Old,  2  B.  &  0.  527,  634. 


3EC.  I.]  .Fraud- 

assisted  by  its  exclusion,  the  wliole  object  of  the  evidence  being  to  expose 
and  defeat  a  secret  fraud. 

Party  charged  with  fraud  AOt  allowed  to  prove  any  other  consideration. 

But  although  a  party,  who  impeaches  a  deed  for  fraud,  may  prove  a 
different  consideration,  the  party  charged  with  ,the  fraud  will  .jipt  .be  al- 
lowesd  to  prove  any  other  cqnsideration  in  suppojct  of  the  .instrument. 
Thus,  wherea  bill  was  filed  to  set  aside,  as  fraudulent, -a  conveyance  ex- 
pressed to  be  made  in  consideration  of  an  annuity,  and  on  the  part  of  the 
defendants.it  was  objected,  that  the , grantor  of  the  estate  had  often  de- 
clared, ",he  would  father  that  his  .kinsman,  one  of  the  defendants,, should 
have  the  estate  in  consideration  of  this  annuity,  than  any  other  person  for 
a  more  valuable  consideration,  and  that  he  was  willing  to  give 'the  prenii- 
ses  to  his  kinsman ;"  the  master  of  the  rolls,  after  stating,  th^i-t  ,the  deed 
and  the. answer  had  put  the  defence  on  another  ground,  declared  ;that  it 
would  be  of  mischievous  consequence,  and  liable  to  the  danger  of  perjury 
which  the  Statute  of  Frauds  intended  to  prevent,  to  suffer  parol  evidence 
to  prove  blood  and  kindred  to  have  been  the  (consideration  pf  this 
C9nveyance.(l) 


(1)  CJarkson.v.Hanway,  2,P.,'\ynis.  203,;  ,2  Sch.,*  Le£,,501 ;  Deed.  RobertST.,EQlierts,,a.p. 
:&,A.,3,68. 

,  Note  5p3.-^We  saw  q,nie  (note  490),,  that  as  between  the  parties,  and  for  the  flbjept  of  .raw- 
taining  the  character  of  the  deed,, as  imported, by  its  operatjye  woi^ds,  the  considBratip,niplause:;is 
conclusive.  .If  the  execution  of  the  deed  is  admitted,  they  shall  not  be  .allowed  to  v^ry  the  uses 
and  puf  poses  therein  expressed.  :Ss6.Tril?ble.v.  Oldham,  5,  J.  J.  Marsh.  144.  J'raud  in  theexie- 
.cution,  however,  may  be  set  ,^ip  by  a,  party,  (anfe,, note  502);  and  as  that  issue  raises  the  question 
of  intention  as  an  independent  fact,  the  consideration  clause  is  of  course  open  ,to  inquiry.  So  it 
is  open  as,  to  gtrangers  in  various  jinstances,  who  may  be , interested  in  probing, the  real  nature,  of 
the  transaction,  with  a  view  of  establishing  that  the  ^deed  was  made  to  defraud  crpditprs,.  &.c.  Jn 
these  and  the  like  cases,  it, seems,. the  rule  prppounded  in,  the  text  supplies;  and  the,party  setting 
up  the  assailed  deed,  shall  not  be  allowed  to  support  it  by  showing  a  differeot  consideration. 
Clarksou  v.  Hanway, ,  cited  in  the  text,  is  an  ,inst£vnce  where  fraud  in.  the  execution  was  .ftUgged 
as  between  the ,parties.  The  opnsideration  expressed  was .s^djudged  entirely  inadequate,  an.d.the 
defendants. thereupon, EiOiUght  to  maintain  the, deed, as  .having  been. given. mainly  upoQia  conside- 
ration of  ,(f?}oi!Afir  species,  y\z:,  a  consideration,  of  blood ;  but  this,  the  court  .held,. could,. not, b.e 
dojje.  Watt  v.  Grove  .(2  Scho.  &  Lef.  492)  contaijis  various  dicia  to  the  same  effect.  "  It  would 
be  extremely  dangerous,''  said  the  Lord  Chancellor,  in  that  case,  "  to  allow  an  impeached,  deed  to 
,  be,  supported  by  evidence , of  considerations  whoUy  different  from  those  alleged  in  it."  Id.iSOO, 
601.  In  Bridgman  v.  Green  (2  Ves.  sen.  628),  the  question  arose  whether  ^  deed  iinporting  a 
money  cpiisideratipn,  eovdd,  when  assailed  by  the  grantor  for  fraud,, and  the  nipney  pensideratipn 
disproved,  be  supported  asadepd  of  gift.  And  held,  that,  it  could  not.  Doe  dew.  Kpberts  v. 
, Roberts  (cited  in  the  text),,  seems  referable  .directly,  to  , the  principle  of  the  qases  ante  (note 
600),  which  hold,  that  a  party  to  an  executed  agreenjeut,  shall  not  avoid  it  by  alleging  his  own 
.turpitude  or  illegal  act. 

:The  Engliah,decisjo,»s,  therefore,  whatever  may.be,  said  pf  .their  dinta,  do  not  .appear  to  have 
.gone  beypnd  the  point ipf  disallowing, proof  to  show, a  consideration,  of  a  different  ,spe.cifi3,.B0  aa 
.thereby  to  change  the  .nature  of  the  deed.  ,  For  instance,  where  a  deed,  under  such  circuxnstances, 
imports, a  bargain  ^nd  sale.m.erely,  and.the  consideration  mentioned  is  disproved,  or  turns  out  so 
entirely  inadequate  as  to  raise  the  preaumption.of  fraud,  it  shall  not  be  supported  by  proof,  that 
it  was  intended  to  operate  as  a  voluntary  conveyance,  &o. 
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Upon  the  same  principle,  where  the  instrument  is  not  under  seal,  the 


The  question,  hovV  far  extrinsic  inquiry  in  support  of  a  deed  thug  assailed  may  go,  has  been 
considerably  discussed  in  the  American  courts.  In  Hinde's  Lessee  v.  Longworth  (11  "Wheat,  199), 
a  deed  importing  a  voluntary  conveyance  from  a  father  to  his  son,  was  assailed  by  a  creditor  of  the 
father  on  the  ground  of  its  having  been  given  to  screen  the  property  from  being  made  liable  for 
the  father's  debts.  The  party  claiming  under  the  deed,  in  order  to  repel  the  fraud,  offered  to 
show,  among  other  things,  that  the  father  was  indebted  to  the  son  in  an  amount  equal  to  the 
value  of  the  property  conveyed.  The  court  hel(\  the  evidence  admissible,  on  the  ground  that  it 
might  conduce  to  rebut  the  idea  ot  fraud  in  fad,  or  the  Mention  to  defraud.  The  father,  they 
said,  might  have  "  sold  the  land  to  his  son,  or  a  stranger,  for  a  valuable  consideration,  and  given 
a  good  title  for  the  same,  although  his  debts  might  have  been  double  in  amount  to  the  value  of 
his  property,  unless  his  creditors  had  acquired  a  lien  upon  it.  It  would  have  been  no  frand  in 
judgment  of  law  against  his  creditors,  for  him  to  have  paid  one,  and  left  the  others  unpaid.  Had 
the  evidence  been  offered  for  the  purpose  of  showing  that  the  deed  was  given  for  a  vcdtuMe 
consideration,  and  in  satisfaction  of  a  debt  due  from  the  father  to  the  son,  and  not  for  the  consid- 
eration of  love  OMd  affection,  as  expressed  in  the  deed,  it  might  well  be  considered  as  contradict- 
ing the  deed.  It  would  then  be  substituting  a  valuable  for  a  good  consideration,  and  a  violation 
of  the  well  settled  rule  of  law,  that  parol  evidence  is  inadmissible  to  annul,  or  substantially  vary, 
a  written  agreement.  They  then  observed,  that  such  was  not  the  object  of  the  evidence — that 
the  adverse  party  having  gone  into  proof  of  circumstances  out  of  the  deed,  which  were  insisted 
upon  as  evidence  of  a  fraudalent  intention,  the  evidence  of  the  father's  indebtedness  to  his  son, 
was  to  meet  the  presumption  thus  raised.  The  evidence  to  show  the  fraud,  they  added,  and 
that  which  was  offered  to  repel  it,  "  related  to  collateral  and  independent  facts,  unconnected  with 
the  deed,  and  could  not,  therefore,  in  any  manner,  vary  or  alter  its  terms."  Id,  214,  215.  It  is 
difficult  to  perceive  the  relevancy  of  the  inquiry,  above  allowed,  unless  for  the  purpose  of  show- 
ing that  the  property  conveyed,  went,  in  some  shape,  to  cancel  the  son's  indebtedness,  and  thus 
jo  reheve  the  residue  of  the  father's  estate,  qimad  hoc ;  and  in  that  view,  it  certainly  requires  a 
very  subtle  discrimination  to  discern  the  distinction  upon  which  the  court  proceeded.  In  Mary- 
land, a  deed  assailed  on  the  ground  of  fraud  against  creditors,  expressed  a  money  consideration 
which  had  never  passed ;  and  the  party  claiming  under  it  sought  to  support  it  by  proof  that  the 
true  consideration  was  marriage ;  but  held,  that  this  could  not  be  done,  though  both  considera- 
tions were  valuable.  Betts  v.  The  Union  Bant  of  Maryland,  1  Harr.  &.  Gill,  175,  Quere, 
whether  an  additional  money  consideration  could  be  shown.  Id.  In  Massachusetts,  the  rule 
seems  to  be  different ;  and  any  consideration  of  the  same  general  species,  may,  it  seems,  be 
proved,  to  sustain  the  deed  under  such  circumstances.  Accordingly,  where  a  deed  expressing  a 
consideration  of  money  was  attacked  by  creditors ;  held,  that  parol  evidence  was  admissible  to 
show  the  real  consideration  to  have  been  the  release  of  a  right  of  dower.  BuUard  v.  Briggs,  t 
Pick.  R.  533.  See  Johns  v.  Church,  12  Id.  55'7,  561.  The  same  doctrine  prevails  in  Pennsyl- 
vania, Jack  V.  Dougherty,  3  Watts'  R.  161.  In  Virginia,  where  a  deed  purporting  on  its  face 
to  have  been  made  in  consideration  of  "  natural  love  and  affection,"  and  also  of  "one  dollar," 
was  assailed  on  the  ground  of  fraud  as  against  creditors ;  held,  that  parol  proof  of  other  valuable 
considerations,  besides  the  nominal  one  expressed,  was  admissible  to  sustain  it.  Harvey  v. 
Alexander,  1  Rand.  R,  219.  Quere,  however,  if  the  consideration  sought  to  be  proved  had  been 
of  a  different  species  from  the  one  expressed.  Id,  See  Eppes  v.  Randolph,  2  Call's  Rep.  103; 
Duval  V.  Bibb,  4  Hen.  &  Munf.  113.  So  in  Ohio.  Steele  v.  Worthington,  2  Hamm.  R.  182,  185. 
In  New  York,  a  deed  expressing  a  money  consideration  was  assailed  by  creditors,  and  it  turning 
out  tliat  the  consideration  mentioned  was  inadequate ;  held,  that  it  could  not  be  supported  by 
proof  of  its  having  been  intended  as  a  gift  or  voluntary  conveyance.  Hildreth  v.  Sands,  2  John. 
Ch.  R,  35.  As  to  the  doctrine  on  this  subject  in  Vermont,  see  Brackett  v.  Wait,  6  Verm.  R, 
426,  427.  See  also  as  to  the  doctrine  in  Alabama,  Brooks  v.  Maltbie,  4  Stew.  &  Porter,  96,  et 
seq.;  and  Mead  v.  Steger,  5  Porter's  R.  498,  ei  seq. 
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want  or  failure  of  consideration  may  be  proved  by  parol.(l)  Thus,  in  an 
action  upon  a  promissory  note,  on  the  face  of  which  the  consideration  was 
expressed  to  be  for  commission  due  to  the  plaintiff  for  business  transacted 
for  the  defendant ;  it  was  held,(2)  that  the  defendant  might  prove  that  the 


(1)  Solly  V.  Hinde,  2  C.  &  M.  516;  Poster  v.  Jolly,  1  0.,  M.  &  E..707. 

(2)  Abbott  V.  Hendricks,  1  M.  &  G.  791. 

Note  504. — In  Stackpole  v.  Arnold  (11  Mass.  R.  27),  the  action  was  upon  promissoiy  notes 
signed  by  Z.  Cook ;  and  as  there  was  nothing  in  the  aotes  themselves  importing  that  he  signed 
them  as  agent,  the  court  held  that  parol  evidence  to  establish  that  fact  was  inadmissible.  See 
also  Shankland  v.  The  Corporation  ofWashington,  5  Peters'  R.  390,  394,  S.  P.,  semble,  as  to  lot- 
tery tickets.  *  *  But  see  The  Farmers'  and  Manufacturers'  Bank  v.  Haight,  3  Hill's  N.  T.  R, 
493,  where  extrinsic  evidence  was  received,  to  determine  whether  a  note  signed  by  the  trustees 
of  a  corporation  was  intended  to  bind  them  personally.  *    * 

Where  a  check  had  been  drawn  by  the  cashier  of  a  bank,  he  signing  his  name  thereto  without 
any  addition  of  his  ofiBcial  title,  held,  in  an  action  against  the  bank,  that  it  being  doubtful,  on  the 
face  of  the  check,  whether  the  act  was  an  official  or  private  one,  parol  evidence  to  show  it  the 
former  was  admissible.  Mechanics'  Bank,  of  Alexandria  v.  The  Bank  of  Columbia,  5  Wheat. 
326.  So  where  the  defendants  had  signed  a  promissory  note,  adding  to  their  signature  the 
words — "Trustees  of  the  First  Baptist  Society  of  the  village  of  Brockport;"  held,  that  though 
prima  facie,  they  were  personally  liable,  yet  they  might  aver  and  prove  that  the  note  was  given 
by  them  as  agents  of  the  corporation  indicated  by  their  signature,  for  a  debt  due  to  the  payee 
from  the  corporation ;  and  that  these  facts  being  known  to  the  payee,  at  the  time  he  took  the 
note,  woiild  constitute  a  defence  to  a,  suit  brought  by  him  seeking  to  charge  the  defendants  as 
personally  responsible.  Brockway  v.  Allen,  1 7  Wend.  40.  See  Randall  v.  Tan  Vechten,  19 
John.  R.  60;  Taft  v.  Brewster,  9  Id.  334;  White  v.  Skinner,  13  Id.  307;  Pentz  v.  Stanton,  10 
Wend.  275  ;  New  England  Ins.  Co.  v.  De  Wolf,  8  Pick.  56,  61,  62;  Stackpole  v.  Arnold,  supra; 
Arfridson  v.  Ladd,  12  Mass.  R.  173.  And  even  if  the  addition  to  the  signature  does  not  set  out 
the  true  title  of  the  corporation,  yet  being  substantially  right,  and  the  payee  not  misled,  the  de- 
fendants may  show  the  facts  as  if  they  had  given  the  title  accurately.  Brockway  v.  Allen,  swpra. 
See  further  on  this  subject,  Hills  v.  Bannister,  8  Cowen  R.  31;  Ballow  v.  Talbot,  16  Mass.  R- 
461 ;  Long  v.  Colburn,  11  Id.  97  ;  Providence  Hat  Manufacturing  Co.  ads.  Emerson,  12  Id.  244 ; 
MoClure  v.  Bennett,  1  Blackf.  189 ;  Redhead  v.  Cater,  1  Starkie's  R.  14. 

The  rule  seems  to  have  been  held  more  rigid  in  respect  to  deeds,  than  simple  contracts.  The 
former,  when  executed  by  an  agent  or  attorney,  should  be  expressly  in  the  name  of  the  princi- 
pal. See  Spencer  v.  Field,  10  Wend.  87  ;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  R.  198 ;  New 
England  Marine  Ins.  Co.  v.  De  Wolf,  8  Pick.  56,  61,  62.  But  see  Magill  v.  Hinsdale,  6  Conn.  R. 
464,  469.  In  Owings  v.  Grubb's  Adm'r  (6  J.  J.  Marsh.  31),  the  plaintiff  sued  on  a  writing, 
treated  by  the  court  as  a  deed,  and  which  was  as  follows : 

"Due  Richard  H.  Owens,  seventy-seven  dollars  and  two  cents,  for  value  received,  as  witness 
my  hand, 

"  For  Thomas  D.  Owings, 

"  Jamea  Gmbb." 
The  plaintiff  contended  that  this  was  to  be  deemed  conclusively  the  deed  of  Grubb  ;  but  the 
court  held  otherwise,  deciding,  that  though  prima  facie  it  was  the  deed  of  Grubb,  yet,  if  he 
was  in  truth  the  agent  of  Thomas  D.,Owings,  and  the  circumstances  attending  the  delivery 
showed  that  he  intended  to,  and  did  in  fact,  deliver  it  as  the  deed  of  his  principal,  the  plaintiff 
could  not  recover.  See  Wright  v.  Weakley,  2  Watts'  R.  89,  stated  infra;  and  Campbell  v.  Baken 
Id.  83.  See  Hatch's  Lessee  v.  Barr,  1  Hamm.  R.  390,  394,  in  respect  to  a  deed  signed  by  an 
officer  of  a  corporation  in  his  own  name,  with  the  addition  of  his  official  title.  See  also  as  to 
various  deeds  executed  under  powers  of  a  public  nature,  and  how  far  the  fact  of  their  having 
been  thus  executed  should  be  shown  on  their  face,  post,  in  the  concluding  notes  to  this  chapter. 
In  many  cases  involving  the  rights  and  tibligations  of  sureties,  parol  evidence  is  admissible  to 
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real  consideration  for  the  note  was,  services  to  be  rendered  by  the  plain- 
tiff at  a  future  period,  which  services  had  never  been  peTformed. 

2,  Executory  written  agreements,  not  under  seal,  discharged  by  parol. 

Secondly ;  an  opinion  has  been  expressed  by  high  authority, (1)  that  ex- 
ecutory agreements,  in  writing,  but  not  under  seal,(2)  may  before  breach 


show  that  they  signed  the  writing  in  question  in  that  character,  though  there  isnothingindicating 
it  on  the  face  of  the  instrument.  In  Hunt  v.  United  States  (1  Gall.  R.  33),  it  was  deemed  ques- 
tionable, whether  a  person  signing  a  joint  and  several  bond  with  another,  could,  at  law,  and  as 
against  the  obligee,  aver  and. prove  himself  a  surety,  where  his  character  as  such  does  not  appear 
in  the  bond.  See  The  People  v.  Jansen,  7  John.  E.  332 ;  Grafton  Bank  v.  Kent,  4  N.  Hamp. 
E.  221 ;  Orme  v.  Young,  1  Holt's  "R.  84;  Eees  v.  Berrington,  2  Tes.  jr.  540.  It  is  clear,  that  in 
a  court  of  equity,  such  proof  is  always  admissible.  See  the  above  cases;  also  Smith  v.  Tunno,  1 
M'Cord's  Ch.  R.  451,  452.  And  where  questions  arisebetween  co-sureties,  as  to  contribution,  or 
between  principal  and  surety,  on  account  of  payments  made  by  the  latter,  the  true  relation  be- 
tween the  parties  may  always  be  shown  even  at  law.  See  Taylor  v.  Savage,  12  Mass.  R.  102! 
Harris  v.  Warner,  13  Wend.  400 ;  Anderson  v.  Pearson,  2  Bail.  R.  107.  In  New  Hampshire,  it 
has  been  directly  adjudged,  that  in  an  action  on  a  joint  and  several  promissoiy  note,  one  of  the 
makers  might  show  that  he  signed  the  note  as  surety  for  the  other,  though  the  note  indicated  no 
such  thing ;  and  if  the  plaintiff  knew  the>  fact,  and  had  dealt  with  the  principal'  so  as  to  entitle 
the  fiurety  to  be  discharged,  the  latter  might  defend  himself  on  this  ground,  at  law,  as  well  as  in 
equity.  Grafton  Bank  v.  Kent,  4  N.  Hafflp.  R.  221.  See  Paine  v.  Packard,  13  John.  R.  114; 
Townsend  v.  Riddle,  2  N.  Hamp.  R.  452. 

The  English  decisions  are  in  conflict  on  this  subject.  The  balance  of  authority  there,  however, 
would  seem  to  be  against  the  doctrine  of  the  above  New  Hampshire  case.  See  Pentum  v. 
Pococke,  5  Taunt.  R.  192;  Price  v.  Edmunds,  10  Barn.  &  Cress.  578;  Garrett  v.  JuU,  2  Wheat. 
Selw.  294.    But  see  Hall  v.  Wilcox,  1  Moo.  &  Rob.  58. 

Where  the  defendant,  William  Weakley,  had  signed  a  single  bill,  importing  a  joint  and  several 
promise,  thus : — 

"  Witness  our  hands  and  seals  this- 23d'of  October,  l%i1. 

"  For  Israel  Downing,  [l.  s.] 

"William  Weakley."  [l.  s.] 

Held,  that  the  form  of  the  execution  indicated  the  relation  of  principal  and  surety  between  the 
makers,  and  parol  evidence  to  show  that  the  defendant  made  it  as  his  own  deed,  and  not  as 
surety,  was  inadmissible.  Wright  v.  Weakley,  2  Watts'  R.  89.  See  Owings  v.  Grubb's  Adm'r, 
6  J.  J.  Marsh.  31.  And  where  there  is  a  discrepance  between  the  general  obligatoTy  terms  in 
the  body  of  the  writing,  and  the  form  of  execution;  held,  that  the  latter should-govern.  Id.  ; 
Campbell  v.  Baker,  Id.  83. 

(See  Moss  v.  Livingston,  4  Comst.  208 ;  Watervliet  Bank  v.  White,  1  Dcnio,  608;  Babcock  V. 
,Beman,  1  Kerrlan  E.  200.) 

(1)  In  the  judgment  of  the  Court  of  King's  Bench,  in  Goss  v.  Nugent  (Lord),  5  B.  &  Ad.  65. 

(2)  As  to  contracts  under  seal,  see  Rogers  v.  Payne,  2  Wils.  37  G ;  Cordwent  v.  Hunt,  8  Taunt. 
596 ;  West  v.  Blakeway,  2  M.  &  G.  571. 

Note  505. — The  maxim  in  the  text  (of  the  8th  ed.,  quoted  from  5  Rep.  26  a),  it  has  been  said, 
like  most  other  maxims,  has- received  various  qualifications,  and  indeed  never  was  true  to  the 
-letter ;  for  at  all  times,  a  bond,  covenant,  or  other'sealeij  instrument,  might  be  defeated,  by  parol 
-'evidence  of  payment,  and  accord  and  satisfaction,  &o.  Per  Cur.  in  Munroe  v,  Perkins,  9  Pick. 
•R.  298,  303;  Reynolds  v.  Scott,  Brayt.  R.  75. 

There  are  various  coses  where  a  specialty  has  been  deemed  entirely  abtodoned  and  discharged 
by  a  subsequent  executed  parol  agreement.  See  Le  Fevre  v.  Le  Pevre,  4  Ser.  :&  Rawle,  241 ; 
Cringum  v.  Nicholson's  Sir's,  1  Hen.  &MunE'435.  In  Munroe  v.  Perkins  (9  Pick.  298),  where 
the  action  was  assumpsit,  for  work,  materials,  &c.,  done  and  furnished  by  the  plaintiff  for  the  de- 
fendant, the  defence  set  up  was  that  the-  whole  took  place  pursuant  to  a  special  contract  under 
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seal,  whioh  was  produced ;  the  plaintiflf  showed  that,  being  unable  to  go.  on  under  the  special 
contract  without  material  los3,  he  refused  to  proceed  after  having  performed  in  part,  but  upon  a 
parol  promise  by  the  defendant  that  he  should  be  p^d  for  his  labor,  kc,  and'  should  not  suffer, 
he  afterwards  wont  on  and  completed  the  work ;  held,  that  he  was  entitled  to  recover.  Latti- 
more  v.  Harson  (14  Jbhn.  R.  330)  was  very  similar  to  Munroe  v.  Perkins, (sup™),  and  decided  in 
the  same  way.    *  *  And  see  AUeu  v.  Jaquish,  21  Wend.  E.  628.  *  * 

Fleming  v.  Gilbert  (3  John.  R.  528)  was  an  action  on  a  bond,  conditioned  that  the  defendant, 
by  a  given  day,  should  procure  and  deliver  to  the  plaintiff  a  certain.bond  and  mortgage,  and  dis- 
charge the  same  of  record.  The  defendant  did  procure  the  bond  and  mortgage,  and  offered  them 
to  the  plaintiff,  proposing  to  do  whatever  else  he  required  to  discharge  the  mortgage  of  record ; 
but  the  plaintiff,  not  knowing  what  was  necessary,  agreed  by  parol  to  waive  a  literal  performance 
in  this  respect,  if  the. defendant  would  do  another  thing,  which  he  afterwards  did:  held,  that  evi- 
dence of  the  parole  waiver,  &c.,  was  admissible,  and  amounted  to  a  defence.  The  court  went 
upon  the  ground,  that  he  who  prevents  a  thing  being  done  shall  not  avail  himself  of  the  non- 
performance he  has  occasioned.  Where  the  condition  of  a  bond  was  to  raise  a  mill,  the  obligor 
came  to  the  obligee  and  told'  him  everything  was  ready  to  erect  the  mill,  and  asked  him  when 
he  would  have  him  come  and  put  it  up ;  the  obligee  answered,  that  he  would  not  have  it,  and 
discharged  him  entirely  of  erecting  the  mill,  and  that  was  held  sufficient  to  excuse  him  from,  the 
performance.  Flbming  v.  Gilbert,.  SMpra,  per  Thompson,  J.,  citing  1  Roll.  Abr.  453,  pi.  5,  Year- 
Bpok,  2  Hen.  YI,  SI.  In  Radcliffe  vi  Pemberton  (1  Esp.  R.  35),  Lord  Kenyon  decided,  that  to  an 
action  of  covenant  on  a  charter  party,  for  the  demurrage,  which  was.  stipulated  in  it,  thoi  defend-- 
ant  might  plead  that  the  covenantee)  who  was  the  master  and  owner  of  the  ship,  verbally  per- 
mitted the.  delay,  and  agreed  not  to  exact  any  demurrage,  but  waived  all  claim  to  it.  See  also 
Thresh  v.  Rake,  Id.  53.  So  where  the  plaintiff  sued  on  a  breach  of  covenant  for  not  giving,  a 
deed.;  held;  a  good  plea,  and  the  defendant  would  have  given  a  deed  at  the  time  stipulated,  but 
the  plaintiff  objected,  and  said  when,  he  wished  the  deed  he  would  apply  for  it.  Baker  v.  White? 
side,  1  Breese's  R.  132. 

In  Dea,rborn  v;.  Cross.  (1  Cowen!s  R.  48),  the,  action  was  on  notes,  payable  in.  specific  articles. 
It  appeared  that  the  consideration  of  the  notes,  was  a.  bond  of  the  plaintiff,  by  which  the  latter 
obligated  himself  to  convey  certain  premises  to  the  former ;  that,  by  a  subsequent  parol  agree- 
ment, the  parties  had  stipulated  to  rescind  the.  contract  of  sale;  and  that  the  plaintiff,  pursuant 
to  this  arrangement,  had  re-entered  upon  the  premises,  and  finally  sold  them  to  another  indi- 
vidual. The. court  held,  thatilihough  the  bond,  was  not  canceled  or  given  up,  or  any  of  the  papers 
changed,  yet,  by  the  paroL  agreement,  and  the  acts  of  the  parties  under  it,  the  bond  was  disr 
charged;  and,  therefbre,  noi  action,  would  lie  on  the  notes.  In  Suydam  v.  Jones  (10  Wend.  180!), 
the  subject  wasiinoldjentally  considered;  and  ille. court  held  the  following  language:  "A  covenant 
under  seal  cannot  be  discharged  by  a  parol  agreement  before  breach.  Kay  v.  Waghorne,  1  Tauat, 
427.  The  discharge- must  b6>  by.  matter!  of  as.  high  nature  as  that  which  created  the  debt  or  duty. 
Preston -w.  GhristmaSj  2..WUs.  86.  This  isi  uni\«crsally  true,  where  the  action  is  founded  on,  ov, 
grows  exclusively  ouit  oCthe  deed.or  covemamt.  Blake's  Case,  6  Coke,  43  ;.  Allen  v.  Blague,  Croi 
Jac.  99.  In  covenant,  thereforej  award  with  satisfaction  before  breach,  is  bad,  because  the  plea 
goe»  to  the- co.Tenaj3t  .itself!;-  though  aflesi  breach,  it  may  be  good,  for  then  it  goes  only  in  discharge 
of  the.  damages,  andnotoCthe  d«edi  Shaw  v.  Brankleyn,  Lutwyche,  108  (ed.  of  1108);"  Id.  184. 
In  Barnard  V.  Darling- (ill  Wend.  21),  Uie.  defendants  being  sued  on  a  bond  given  by  them  as 
sureties  of  a  deputy  sheriff,  set  up.  by  way  of  plea,  a  parol  agreement  of  the  sheriff  that  he  would 
release  them.  No  consideraiioa  was:  alleged  for  the  agreement,  and  this  the  court,  on  demurrer 
adjudged!  fatali  to  the  plea.  They;  boiwever,  intimated  an  opinion,  that  a  parol  agreement,  execur 
tory  in,  its.  character;  could  not  discharge,  a  covenant.  Id.  30.  A  landlord  leased  a  ■store,  and  in 
the  lease,  covenanted  to  make  certain  alterations  and  improvements ;  afterward  the  landlord,  by 
reason  of  the.  decay  of  tha  building;  changed  his  plan,  took  down  the  old  building,  and  put  up  a 
new  one,  in  which  he  flttedl  up  a.store  for  the  tenant ;  to  which  change  the  tenant  assented  at 
the  time,  but  after  lihe  new  store  was  completed,  refused  to  occupy  it ;  held,  in  an  action  by  the 
tenant  against  the  landlord,  for  the  nonrperformance  of  the  covenant  for  repairs,  that  the  evidence 
of  the  tenant's  assent  was  inadmissible.  Delacroix  v.  Bulkley,  13  Wend.  71.  In  this  case. 
Savage,  0.  J.,  after  reviewing  the.  New  York  decisions,  declared  the  result  to  be,  "that  a  sealed 
executory  contract  cannot  be  released  or  rescinded  by  a  pa/rol  executory  conti-act;  but  that  after 
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be  wholly  disctarged  and  abandoned  bj  a  subsequent  unwritten  agree- 
ment, as  well  in  cases  where  the  original  contract  is  required  by  the  Stat- 
ute of  Frauds  to  be  in  writing,  as  where  writing  is  unnecessary. 

Agreements,  not  by  specialty,  whether  written  or  unwritten,  are  classed 
on  the  same  level,  and  denominated  agreements  by  parol, — or,  more  prop- 
erly, simple  contracts.(l)  It  follows,  therefore,  that  to  admit  evidence  of 
an  unwritten  agreement,  for  the  purpose  of  showing  an  abandonment  or 
discharge  of  a  previous  written  agreement,  would  not  be  to  dissolve  the 
agreement  by  matter  of  an  inferior  nature.(2)  Nor  does  the  Statute  of 
Frauds  contain  any  provision  respecting  the  dissolution  of  agreements  :  it 
prescribes  the  manner  of  revoking  wills,  and  in  many  cases  makes  a  writ- 


ireach  of  a  sealed  contract,  a  right  of  action  may  be  waived  or  released  by  a  new  parol  contract, 
in  relation  to  the  same  subject  matter,  or  by  any  valid  parol  executed  contract."    Id.  IS. 

In  detinue  by  the  mortgagor  of  a  slave,  redeemable  by  the  terms  of  the  deed  at  a  certain  day, 
the  mortgagor  was  allowed  to  show  a  subsequent  verbal  agreement  to  extend  the  period  of  re- 
demption; and  an  offer  to  discharge  the  mortgage  pursuant  to  such  extension.  Deshazo  v.  Lewis, 
5  Stew.  &  Port,  91.  Further,  as  to  the  general  doctrine  of  the  text,  see  Eeed  v.  McGrew,  5 
Hamm.  375,  381,  384. 

Where  no  place  is  mentioned  for  the  delivery  of  the  deed,  in  articles  under  seal  for  the  sale  of 
land,  though  the  legal  effect  would  be  that  the  vendor  is  bound  to  seek  the  vendee,  and  tender 
the  deed,  yet  the  parties  may,  by  parol,  agree  on  a  place  of  performance,  after  the  execution  .of 
the  articles,  or  the  vendee  may  appoint  a  place ;  and  if  the  vendor  tender  at  the  place,  it  is  well. 
Franchot  v.  Leach,  5  Cowen's  Hep.  506.  See  Wyman  v.  Winslow,  2  Fairf.  E.  506 ;  Robinson  v. 
Batchelder,  4  N.  Hamp.  Rep.  45,  46.  The  agreement  or  appointment  as  to  the  place  should 
clearly  appear  to  have  been  made  subsequent  to  the  writing.  Semtle,  La  Farge  v.  Rickett,  5 
"Wend.  R.  187. 

Various  cases,  besides  those  above  noticed,  recognize  the  doctrine  that  a  parol  enlargement  of 
the  time  for  performing  a  sealed  contract  may  avail  as  an  excuse  for  non-performance  at  the  day. 
Neil  V.  Tilman,  1  Bail.  R.  538,  note  a.  See,  also.  Cox  v.  Bennet,  1  Green's  R.  165.  But  where 
the  action  is  directly  upon  the  specialty,  the  plaintiff  cannet  show  tin  extension  of  time,  or  other 
parol  variation,  by  way  of  maintaining  his  suit.  If  this  is  requisite,  the  action  should  be 
grounded  on  the  subsequent  agreement.  It  is  settled  that,  in  these  and  the  like  instances,  the 
specialty  may  be  considered  as  incorporated  with  the  subsequent  verbal  arrangement,  and  the 
whole  treated  as  one  entire  parol  contract,  on  which  assumpsit  will  lie,  and  the  remedy  upon 
which  may  be  barred  after  si.x  years  by  the  Statute  of  Limitations.  See  per  Gibson,  C.  J.,  in 
Tioary  v.  Moore,  2  Watts'  R.  451,  456,  457  ;  MerrUl  v.  The  Ithaca  and  Owego  RaU  Road  Co.,  16 
Wend.  ^586;  Mead  v.  Do  Golyer,  Id.  632;  Jewell  v.  Schroeppel,  4  Cowen's  E.  564;  Baird  v- 
Blairgrove,  1  Wash.  R.  170  ;  Langworthy  v.  Smith,  2  Wend.  587  ;  Marks  v.  Robinson,  1  BaU. 
E.  89;  Sinardv.  Patterson,  3  Blackf.  353;  Watchman  v.  Crook,  5  Gill  &  John.  239;  Ford  v. 
Campfleld,  6  ILalst.  Rep.  327 ;  Luciani  v.  American  Fire  Ins.  Co.,  2  Whart.  E.  167 ;  Evans  v. 
Thompson,  5  Bast's  E.  119  ;  Creig  v.  Tulbot,  2  Barn.  &  Cress.  179 ;  Brown  v.  Goodman,  3  T.  E. 
592.  In  sudi  instances,  a  parol  consent  to  a  waiver  or  alteration  of  some  portion  of  the  written 
contract,  may  frequently  be  inferred  from  the  acts  of  the  parties — such  as  their  going  on  after  the 
day  fixed  for  complete  performance,  Ac,  &o.  But,  in  the  absence  of  any  express  stipulation,  it  is 
not  to  be  presumed  that  they  agreed  to  vary  from  the  terms  originally  fixed  upon,  further  than 
their  conduct  necessarily  imports.  See  Mei'rill  v.  Ithaoa  and  Owego  Rail  Road  Co.,  16  Wend. 
686;  Mead  v.  De  Golyer,  Id.  632 ;  Cox  v.  Bennet,  1  Green's  E.  165. 

(1)  Kann  v.  Hughes,  7  T.  E,  350,  n. 

(2)  Uuumquodque  ligaiiian  dissolvitur  oodem  ligamiue  quo  et  ligatur,  2  Inst.  360;  Wing. 
Max,  6S. 
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ten  memorandum  necessary  in  order  to  establish  and  enforce  agreements ; 
but,  as  to  the  discharge  or  abandonment  of  executory  agreements,  the  stat- 
ute is  entirely  silent,  leaving  the  case  as  it  stood  at  common  law.  The 
17th  section  enacts,  in  certain  cases,  that  "  a  contract  for  the  sale  of  goods 
shall  not  be  allowed  to  be  good,  unless  some  note  or  memorandum  in 
writing  of  the  bargain  shall  be  made  and  signed,"  &c. ;  but  an  agreement 
to  waive  that  contract,  before  any  breach  has  been  committed,  is  not  a 
contract  for  the  sale  of  goods,  and  may  therefore  be  binding,  though  not 
reduced  into  writing.  So,  the  ith  section  enacts,  that  "  no  action  shall  be 
brought  upon  any  contract  or  sale  of  lands,  &c.,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement,  upon  which  the  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  &c. : 
this  is  very  different  from  enacting,  that  all  contracts  or  agreements  con- 
cerning land  shall  be  in  writing — terms  so  general  and  comprehensive, 
that,  if  they  had  been  introduced  into  the  suet,  thej  might  be  considered 
as  including  an  agreement  for  the  waiver  of  a  purchase  contract,  as  well 
as  the  original  agreement  itself.  The  section  only  provides,  "  that  no  ac- 
tion shall  be  brought  upon  any  contract  or  sale  of  lands,"  &c. ;  but  it  does 
not  proceed  to  enact,  that  in  case  an  action  is  brought,  and  the  defence  set 
up  is  a  dissolution  and  abandonment  of  the  agreement,  some  note  or  writ- 
ten memorandum  is  also  necessary  to  give  effect  and  validity  to  such  sub- 
sequent agreement.(l) 

"When  written  contracts  (at  common  law)  may  be  varied  or  discharged  by  parol  subsequent  un- 
written. 

It  appears  from  the  judgment  of  the  Court  of  King's  Bench,  in  Goss 
agt.  Lord  Nugent,(2)  that  a  written  contract  which  is  not  required  by  any 
statute  to  be  in  writing,  may  be  varied  as  to  some  of  its  terms  by  a  subse- 


(1)  Note  506. — The  Court  of  King's  Bench,  in  Goss  v.  Lord  Nugent  (5  Bam.  &  Adol.  58),  in 
reference  to  the  doctrine  advanced  by  our  author,  said: — "It  is  to  be  observed  that  the  statute 
does  not  say  in  disinet  terms  that  all  contracts  or  agreements  concerning  the  sale  of  lands  shall  be 
in  writing ;  all  that  it  enacts  is,  that  no  action  shall  be  brought,  unless  they  are  in  writing ;  and, 
as  there  is  no  clause  in  the  act  which  requires  the  dissolution  of  such  contracts  to  be  in  writing, 
it  would  rather  seem  that  a  written  contract,  concerning  the  sale  of  lands,  may  stiU  be  waived 
and  abandoned  by  a  new  agreement,  not  in  writing,  so  as  to  prevent  either  party  from  recover- 
ing on  the  contract,  which  was  in  writing."  Sfee  1  Sudg.  on  Vend.  175  (Am.  ed.  of  1836,  from 
9th  Lend.  ed.).  In  BaUard  v.  "Walker  (3  John.  Cas.  60),  the  court  presumed  that  a  contract  for 
the  sale  of  land  had  been  rescinded,  simply  from  the  fact  that  the  vendee  had  given  no  notice  to 
the  vendor  that  he  should  insist  upon  the  agreement  until  some  years  after  it  was  to  be  executed ; 
the  vendor  having,  previous  to  that  time,  and  within  a  year  after  the  contract  was  made,  con- 
veyed the  premises  to  another.  The  court  said  that,  under  such  circumstances,  equity  would 
presume  the  contract  had  been  rescinded  by  the  consent  of  the  parties,  or  discharged  by  some 
composition  between  them ;  and  they  thought  a  court  of  law  might  do  the  same.  See,  also, 
Dearborn  v.  Cross,  1  Cowen's  R.  48;  Bottsford  v.  Burr,  2  John.  Ch.  R.  405,  416;  Hasbrouck  v. 
Tappen,  15  John.  R.  200 ;  Crigan  v.  Nicholson,  1  Hen.  &  Munf.  429 ;  Reed  v.  McGrew,  5  Hamm. 
R.  381-385. 

(2)  6  B.  &  Ad.  65.     Vide  supra,  p.  677. 
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quent  unwritten  contract,  and  that  in  this  altered  form  it  may  be  enforced.(l) 
It  appears  also  that  suchi  a  written  contract  (that  is  a  contract  not  required 


(1)  Note  507. — We  have  seen  by  many  cases  ante  (note  494),  that  all  parol  negotiations  between 
the  parties  to  a' written  c'ontract,  anterior  to,  or  cotempoTaneou's  with,  the  execution  of  the  instru- 
ment, are,  in  general,  to  be  regarded  as  i  merged  in  it..  Of  course,  stipulations  and  agreements 
subsequent  to  the  execution  are  not  within  the  rule.  Hence,  the  time  of  performance  of  a  simple 
contract  in  writing  may  be  extended  by  a  subsequent  parol  agreement  between  the  parties. 
Keating  v.  Price,  1  John.  Gas.  22.  See  Frost  v.  Everett,  5  Cowen's  R.  497  ;  Erwin  v.  Saunders, 
1  Id.  249 ;  Dearborh '  v.  Cross,  1  Cow'eB's'  E.  50 ;  ISTeil  v.  CheveS,  1'  Bail.  R.'  537  ;  Frauklin  t: 
Long,  7  Gill  &  John.  407  ;  Robinson  vi  Batchelder,  4  N.  Hamjj.  E.  45.'  Where  there  was  a  eon'- 
tract  in  writing,  to  deliver  chattels  at  a  particular  place ;  held,  that  the  promisor,  on  being  sued, 
might  show  a  subsequent  parol  agreement  fixing  a  different  place  for  the  delivery,  and  that  a 
tender  at  the  latter  place  would  constitute  a  defence.  "The  place,  as  well  as  the  time  of  per- 
formance, ma/be  varied  by  a'subseqlietitparol  agreement.  At'  all'  events,  it  will  amount  to  a 
waiver  of  a  tender  at  the  place  "  specified  in  the  written  contract  Kobinson  'v.  Batchelder,  4  Ni 
Hamp.  E.  40,  45,  46.  See  Niel  v.  Cheves,  1  Bail.  R.  537.  The  parties  may,  by  a  subsequent 
parol  agreement,  upon  a  sufficient  consideration,  change  the  mode  of  payment,  or  other  terms  of 
their  written  contract ;  or  they  may  discharge  it  altogether  (Low  v.  Treadwell,  3  Fairf  R.  441 ; 
Barley  v.  Johnson,  9  Cowen's  R.  115,  118;  per'  Our.  in  Erwin  v.  Saunders,'  1  Id.  250;  Trumbo 
V.  Curtright,.l  Marsh.  Ken.  R.  582;  MoSsy  V.  Mead,  2  Mill.  Lou.  R.  157  ;  Benson  v.  Smith,  Id; 
103 ;  Perrine  v.  Cheeseman,  6  Halst.  174);  and  substitute  another  in  its  stead.  Bailey  v.  John-' 
son,  svpra.  See  also  Brock  v.  Sturdivant,,  3  Pairf  R.  81,  83,  84,-  et  seq. ;  Commander  v.  Russell, 
5'  M:art.  Lou.  Rl.  QS.  S.)  456,  459,  460;  Anie,  note  495.  A  written  submission  to  arbitrators  may 
be  T^aried  by  a  subsequent  parol  agreement,  so  as  to  allow  the  arbitrators  to'  call  in  an  ulnpir& 
not  provided  for  in  writing.     Sharp  v.  Lipsey,  2  Bail.  R.  113. 

But  where  a  party  contracted  in  writing  to  do  work  at  stipulated  prices,  and  after  completing 
the  work,  sued'for  his  pay-;  held,  that  he  cbuld  not  set  upa'parol  agreement,  made  subsequent 
to  the  completion  of  the  work,  that  the  first  contract  should  be  abandoned,  the  other  and' higher 
prices  paid.  Unless  the  last  contract  was  founded  on  some  new  and  valid  consideration.  Ran- 
dolph V.  Perry,  2  Porter's  E.  376.  Otherwise,  senible,  if  the'  abandonment  had  been  requested 
by  the  other  party ;  or,  if  the  parol  agreement  had  been  entered'  into  before  the  completion  of 
the  -work.  Id.  And  see  Perrine  v.  Cheeseman,  6  Halst  R.  177 ;  Cox  v.  Bennet,  1  Green's 
R.  171. 

As- to  theefifect  of  a  subseqneaf  p"arol  agrgefflenrvHryiHg'  the  terms  of  a  note,  see  ante,  4F5', 
and  the  oases  there  cited. 

It  matters  not,  it'appears,'  ho'w'  soon  after  th'e  execution  cjf ' the  -wW^ten  c6Utract  the'  parol  one 
was'  made.  If  it  was,  in  fact,  subsequent^  Snd  is  otherwise  Unobjectionable,  it  may'  be  proved  and 
^forbed.  Adoordingly,  -vt-h'ere  the  parties  entered  into  a  contfaot  in  writing  respecting  the  sale 
of  personal  property,  and  immediately  aAet  'it'  was  signed,  the  vendee  said  he  w'-anted  a  written 
indemnity  against' all  claims  on  a  portion  of  it,  to  which  the  vendor  replied^  he"  -would  not  give 
him  a  written  indemnity,  but  that  he  had'sbW'him fhe  wholfe,  a'nd  would  see  Mm  oUt  in  it;  held, 
that  this  -was  a  Valid  promise  of  indemnity,  ahd'  havibg  been  ihadB  after  a'  viTritten  contract,  it 
might  be  sued  upon,  and  a  recovery  Had.  Brewster  v.  CoUntrJfniati;  1'2'  Werld!  446'.  See  Rich- 
ardson V.  Hooper,  13  Pick.  446.  But  if  the  parol  agreement  was  c'otemporaneous  with'  the  writ- 
ten one,  thoilgh  repeated'  immediately  afterwal'd,  it  will  not  be  regarded  as  subs6quent.  Frost  v. 
Everett,  5'  Co-wen's  R.  497.  See  Cox  v.  Bennet,  1  Greeil's  E:  1'68.  The  fact  of  the  agreement 
being  subsequent,  m-ust  clearly  appear;  and  it  seems,  if  the  point  be  left  in  doubt,  the' presump- 
tion will  be  that  the  mutter  resting  in  parol  was  mefged.  Aocdrdingly,  where  a  party  entel-ed 
intb  a  written  contract,  promising  to  deliver  portable  sirticles  of  property' on  or  before  a  certain 
day,  and  no'  place' was  specified  for  the  delivery;  held,  that'by  legal  construction,  the  residence 
of  the  party  to  -^hom  delivery  was  to  be  made  Tffaa  the  place  of  d'olivery ;  and  that  the  testi- 
mony of  d'  -vi*itiies3,  who  swore,  that  "  at'  the  time,  ot  immediately  befbre  or  after ''  the  -writ- 
ing was  signed,  a  different  place  was  agreed  on,  could  not  be  received.  Lafarge  v.  Kickett 
5  'Wend.  187. 
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to  be  in  writing),  may  be  dissolved  and  abandoned  altbgetHer  by  an  un- 
written contract. 

And  the  inclination  of  the  court' also  appears  to  be,  that  a  contract  for 
the  sale  of  lands,  though  it  cannot  be  enforced  unless  it  be  in  writing,  may 
be  dissolved  by  an  unwritten  agreement.  "  It  is  to  be  observed,"  said 
Lord  Denman,  0.  J.,  in  delivering  the  judgment  of  the  court,  "  that  the 
statute  does  not  say  in  distinct  terms  that  all  contracts  or  agreements  con- 
cerning the  sale  of  lands  shall  be  in  writing ;  all  that  it  enacts  is,  that  no 
action  shall  be  brought,  unless  they  are  in  writing.  And  there  is  no 
clause  in  the  act  which  requires  the  dissolution  of  such  contracts  to  be  in 
writing,  it  should  seem  that  a.  written  contract  concerning  the  sale  of  lands 
may  be  still  waived  and  abandoned  by  a  new  agreement  not  in  writing  so 
as  to  prevent  either  party  from'  recovering  on  the  contract  that'  was  in 
•Anting." 

3.  Where  inBtrament  not  in  Suit  between  parties  theretb  or  privies.' 

Thirdly ;  it  is  to  be  observed  that  the  rule  does  not  apply  where  neither 
the  parties  to  the  instrument,  nor  their  representatives}!  or  privies,  are 
parties  to  the  suit  or  proceeding,  in  which  the'  instrument  is  brought  f6i"- 
ward  :(1)  for  it  is  a  principle  that  a  stranger  to  a  deed' cannot  be.  estopped',, 
by  the  statements  in  the  deed,,  from  proving  the  truth-  of  thefact.(2) 

In  the.caseof  The  Kingagt.  Laindon,('3)  before  mentioned,(4')  the^quea" 
tion  to'be  determined  was,  whether  the  relation'  between  the  master  and' 
the  pauper  was  one  of  master  and  hired  servant,  or  of  master  and  appren- 
tice, and  the  controversy  was  between  two  parishes,  who  were  in  noi  way 
parties  to  the-  agreement ;  it  was  competent,,  therefore,  to  these  partieSj  to 
prove  the  entire  agreement  and  the  whole- truth'  of  the  matter,  upon  which 
the  settlement  would  depend.  If  an  action  had  been  brought  against  the 
master  for  not  instructing  the  other  party  as  an  a^pT&atice;/ ih.&  c[xxesiJon.  as 
to  the  admissibility  of  the  evidence  would  have  assumed]  a  very  diififerest 
form  ;  and  the  decision'  might  have  been  different. 

4;  jSistake  obvious  on  face'of  insthitnenti 

Lastly  ;  in  some  instances,  where  a  mistalie  in  the  designation  of  a  per-, 
son  or  thing  .obviously  appears  upon  the  face  of  the  instrument,,  which- 
gives-  rise  to  a  difficulty  of  construction,  extrinsic  evidence  will  be  admit- 
ted, to  a  certain  extent,  to  aid  the  court  in  construing  such  instrument. 

Thus,  where  in  order  to  prove  a  settlement  by  apprenticeship  by  Joseph 
B.,  an  indenture  was  put  in,  purporting  to  be-  between  A.  and  John  B., 


(1)  See  R.  V.  Soammondfen,  3  T.  R.  414,  supra,  p:  658,  and  cases  there  oited^  n;  2.     See  also 
Doe  d.  Salt  \».  Cair,  Car;  &  M.  123- 

(2)  See  further,  E.  v.  Elangunnor,  2  B.  &, Ad;  61'6 ;  B.  v.  cAeddlb,  3  M  838';  K,  v.  WickHami 
llA.  &E.  517. 

(3-)  8  T.  R.  319\ 
(4)  /Swprtii  p;  659: 
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(the  apprentice),  and  the  apprentice  was  named  John  B.  throughout  the 
indenture,  except  in  one  instance,  in -which  he  was  styled  "  Joseph  B.,  ap- 
prentice ;"  and  it  was  executed  by  ''  Joseph  B. ;"  it  was  held,(l)  that  it 
appeared  from  the  deed  that  the  John  B.,  party  thereto,  was  the  Joseph 
B.  therein  named  apprentice ;  and  that  extrinsic  evidence  might  be  given 
that  the  person  so  meant  was  the  pauper,  and  that  he  had  executed  the 
indenture. 


(1)  R.  T.  "Wooldale  gnhabs.),  6  Q.  B.  549. 

Note  508. —  *  *  The  admissibility  of  extrinsic  evidence,  in  courts  of  equity,  to  vary  written 
instruments,  was  briefly  treated  in  the  seventh  edition  of  the  text,  and  was  further  illustrated  in 
the  notes  of  Cowen  &  Hill  to  that  edition.  That  portion  of  the  text  has  been  canceled  in  this 
(the  ninth)  edition ;  and  the  notes  to  that  text  are  here  condensed  into  a  single  note.  *  * 

The  attempt  which  we  have  thus  far  made  to  introduce  practical  illustrations  of  the  mode  ia 
which  the  rules  of  evidence  have  been  apphed  by  the  various  courts  of  law,  both  English  and 
American,  has  already  extended  our  notes  to  the  present  volume  of  the  text  beyond  what  was 
originally  foreseen.  To  follow  out  the  same  line  of  annotation  under  this  head,  by  discussing  the 
doctrine  of  admitting  parol  evidence  in  respect  to  written  instruments,  as  held  by  the  numerous 
equity  jurisdictions  in  the  United  States,  some  of  them  possessing  all  the  powers  of  the  English 
chancery,  and  others  exercising  powers  of  a  similar  character,  but  restricted  in  different  degrees 
according  to  the  local  legislation,  would  of  itself  require  a  volume.  Such  a  labor  seems  hardly 
necessary.  The  able  Commentaries  on  Equity  Jurisprudence  by  Mr.  Justice  Story,  which,  it  is 
presumed,  are  in  the  hands  of  every  American  chancery  practitioner,  together  with  an  English 
work,  devoted  exclusively  to  the  subject  of  evidence  in  courts  of  equity,  by  Mr.  Gresley,  recently 
pubhshed  at  Philadelphia,  furnish  a  fund  of  learning  on  the  subjects  glanced  at  by  our  author,  to 
which  little  that  would  be  generally  serviceable  can  be  added.  Mr.  Rand's  edition  of  Mathews 
on  Presumptive  Evidence  will  likewise  be  found  eminently  useful. 

That  written  agreements,  &c.,  cannot  be  varied  by  parol  evidence  of  intention  in  equity  any 
more  thau  at  law,  see  2  Story's  Eq.  '746;  1  Fonbl.  Bq.  161  (Am.  ed.  of  1835);  1  Sug.  on  Vend- 
161,  and  n.  84  (Am.  ed.  of  1836,  from  9th  Lond.  ed.);  Wesley  v.  Thomas,  6  Harr.  &  John.  24; 
Anderson  v.  Hutchinson,  4  Litt.  R.  296 ;  Dale  v.  Pope,  Id.  166  ;  Dwight  v.  Pomroy,  1'7  Mass.  R. 
303;  Bradbury  V.  White,  4  Greenl.  394;  Stevens  v.  Cooper,  1  John.  Ch.  Rep.  429 ;  Church's 
Lessee  v.  Church,  4  Teates'  R.  280 ;  Harrison  v.  Talbot,  2  Dana,  258,  259 ;  Steere  v.  Steere,  5 
John.  Ch.  R.  1 ;  Timberlake  v.  Parish's  Ex'rs,  5  Dana,  351,  352  ;  AVilkinson  v.  Wilkinson,  2 
Dev.  Eq.  R.  3';6 ;  Brown  v.  Haven,  3  Eairf  1'79 ;  Elder  v.  Elder,  1  Id.  119  ;  Howell  v.  Hooks,  2 
Dev.  Eq.  258  ;  Moore  v.  Edwards'  Ex'rs,  1  Bail.  R.  23,  24;  Reed  v.  Clarke,  4  Monroe,  18,  20  ; 
Baugh  V.  Ramsey,  Id.  157  ;  Wells  v.  Hodge,  4  J.  J.  Marsh.  121 ;  Morris  v.  Morris,  2  Bibb,  311 ; 
Eishback  v.  Woodford,  1  J.  J.  Marsh.  84,  86,  81 ;  Blanohard  v,  Kenton,  4  Bibb,  451,  452  ;  Ratcliffe 
V.  Allison,  3  Rand.  531 ;  McMahon  v.  Spangler,  4  Id.  51 ;  Meads  v.  Lansing,  1  Hop.  Ch.  R.  124  • 
Lemaster  v.  Buckhart,  2  Bibb,  28. 

As  to  mistakes,  see  post,  in  this  note.  The  following  decisions  may  be  looked  into  as  serving 
to  show  in  what  oases,  and  how  equity  will  relieve  against  mistakes  generally.  Washburn  v 
Merrills,  1  Day's  R.  139  ;  Ross  v.  Norvell,  1  Wash.  R.  14 ;  Barrett  v.  Barrett,  4  Dess.  Eq.  R.  441  • 
Machir  v.  McDowell,  4  Bibb,  4'73  ;  Ratcliffe  v.  Allison,  3  Rand.  537  ;  Christ  v.  Diefenbach,  1  Ser. 
k  Rawle,  464 ;  Chapman  v.  Allen,  Kirby's  R.  899  ;  Do  Reimer  v.  Cantillon,  4  John.  Ch.  R.  85 
Wilhngs  V.  Consequa,  1  Peters'  C.  0.  R.  301 ;  Joy  v.  Wartz,  2  Wash.  C.  C.  R.  266  ;  McFerrau  v.  Tay. 
lor,  3  Cranoh,  270  ;  Morris  v.  Edwards,  1  Hamm.  R.  189  ;  Pattison  v.  Hull,  9  Cowen' s  K.  755  ; 
Wesley  v.  Thomas,  6  Harr.  &  John.  24 ;  Bowman  v.  Bittenbender,  4  Watts'  R.  290 ;  Stoughton  v. 
Lynch,  2  John.  Ch.  R.  209 ;  Stebbins  v.  Eddy,  4  Mason's  R.  414 ;  Slocum  v.  Marshall,  2  Wash. 
C.  C.  R.  396 ;  Quesnel  v.  Woodlief,  6  Call's  R.  218  ;  S.  0.,  2  Hen.  &  Munf.  173,  note ;  King  v. 
Stubbs,  14  Ser.  &  Rawle,  206.  See  also,  1  Story's  Eq.  121,  et  seq. ;  Inskoe  v.  Proctor,  6  Monroe 
311;  Abbe  V.  Goodwin,  7  Conn.  R.  377;  Gibson  v.  Watts,  1  McCord's  Ch.  R.  490;  Glassel  v. 
Thomas,  3  Leigh,  113 ;  Keyton'a  Adm'x  v.  Bradford's  Ex'rs,  B  Leigh,  39 ;  Bumgardner  v.  Allen, 
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6  Munf.  439  ;  Meada  v.  Lansing,  1  Hopk.  Ch.  R.  124 ;  Allen  v.  MoMasters,  3  Watts'  R.  181.  And 
see  the  cases  posl,  as  to  mistakes  made  by  the  draftsman,  in  the  frame  of  the  writing. 

In  respect  to  mistakes  of  law,  as  contradistinguished  from  mistakes  of  fact,  see  Wheaton  v. 
WheatOD,  9  Conn.  R.  96 ;  Lowndes  v.  Chisholm,  2  McCord's  Ch.  455  ;  Hopkins'  Bx'rs  v.  Mazyek, 
1  Hill's  Ch,  251 ;  Fitzgerald  v.  Peck,  4  Litt.  R.  125  ;  Champlin  v.  Laytin,  1  Edw.  Ch.  R  461 ;  S. 
C,  6  Paige,  180,  17  Wend.  407  ;  Hunt  v.  Rousmaniere'a  Adm'r,  1  Peters'  R.  15  ;  S.  C,  8  Wheat, 
174,  3  Mason,  294 ;  Sims  v.  Lyle,  4  Wash.  0.  0.  R.  301,  320 ;  Heilner  v.  Imbrie,  6  Sef.  k  Rawle, 
411 ;  Lyon  v.  Richmond,  2  John.  Ch.  R.  61 ;  S.  C,  14  John.  R.  501 ;  Williams  v.  Hodgson,  2  HaiT. 
&  John.  474  ;  Lammat  v.  Browby,  6  Id.  24;  Rawstone  v.  Parr,  3  Russ.  424 ;  S.  C,  Id.  539 ;  Clark 
V.  Dutoher,  9  Cowen's  R.  674 ;  Lawrence  v.  Beanbin,  2  Bail.  Rep.  623  ;  Moser  t.  Liebenguth,  2 
Rawle,  428  ;  Haven  v.  Foster,  9  Pick.  112  ;  Shotwell  v.  Murray,  1  John.  Ch.  R.  512 ;  Storrs  v. 
Barker,  6  John.  Ch.  R.  166 ;  Naylor  v.  Wench,  1  Sim.  &  Stu.  561 ;  Jones  v.  Watkins,  1  Stewart's 
R.  81 ;  Ward  v.  Tucker,  7  Mass.  Rep.  449 ;  Hubbard  v.  Martin,  8  Terg.  498 ;  Dickins  v.  Jones,  6 
Id.  483  ;  :^sore  V.  Potter,  12  Ser.  &  Rawle,  158,  159. 

As  to  the  right  of  showing  a  mistake  made  in  a  wiU,  see  post,  note  510,  and  the  cases  there  cited- 

As  to  showing  fraud,  surprise  and  mistake,  in  answer  to  a  bill  for  a  specific  performance  of  an 
agreement,  see  2  Story's  Bq.  21,  et  seq.;  RatcUffe  v.  Allison,  3  Rand.  R.  537 ;  Bradbury  v.  White, 
4  Greenl.  R.  391 ;  Toung  y.  Craig,  2  Bibb,  270 ;  Fisher  v.  May's  Heirs,  2  Id.  451 ;  Smith  v.  Smith, 
4  Id.  81 ;  Harrison  V.  Talbot,  2  Dana's  R.  258,  267,  268;  Gower  t.  Sterner,  2  Whart.  R.  75,  79 ; 
Moliere  v.  The  Pennsylvania  Ins.  Co.,.5  Rawle's  R.  342  ;  Wheatley  v.  Slade,  4  Sim.  R  126 ;  Oath- 
cart  V.  Robinson,  5  Peters'  E.  264 ;  Watts  v.  Waddle,  6  Id.  389.  See  also  the  cases  cited  in  1 
Barb.  Dig.  112  to  127  ;  Hutch eson  v.  McNutt's  Heirs,  1  Hamm.  R.  14;  Askey  v.  Poyas,  2  Dess. 
Eq.  E.  145  ;  Meads  v.  Lansing,  1  Hopk.  Ch.R.  124. 

As  to  the  admissibility  of  parol  evidence,  in  courts  of  equity,  for  the  purpose  of  obtaining 
relief  against  fraud,  and  what  constitutes  that  species  of  fraud  upon  which  those  courts  will 
interfere,  see  1  Story's  Eq.  166-168;  also  Id.  194,  et  seq.;  Gresl.  Eq.  Ev.  206,  207;  Wilkin- 
son V.  Wilkinson,  2  Dev.  Eq.  R.  378 ;  Flagler  v.  Pleiss,  3  Rawle,  345 ;  Rice's  Heirs  v.  Spots- 
wood's  Heirs,  6  Monroe,  40 ;  Boyce's  Exr's  v.  Grundy,  3  Peters'  R.  210;  Stinson  v.  McKeown,  1 
HUl's  R.  387,  stated  ante,  note  487. 

It  is  clear,  that  a  party  may,  as  plaintiff,  have  relief  against  a  written  contract,  by  having  the 
same  set  aside  and  canceled  or  modified,  whenever  it  is  founded  in  mistake  of  material  facts,  and 
it  would  be  unconscientious  and  unjust  for  the  other  party  to  enforce  it.  See  Ball  v.  Storie,  1 
Sim.  &  Stu.  210.  And  this,  although  the  party  seeking  the  relief  drew  the  instrument  himself. 
Id. ;  Gibson  v.  Watts,  1  McCord's  Ch.  R.  494,  495.  See  further  as  to  the  general  doctrinei 
Chase  v.  Manhardt,  1  Bland's  Ch.  R.  333  ;  1  Story's  Eq.  164,  etseq. ;  Fishbaok  v.  Woodford,  1  J.  J. 
Marsh.  84 ;  Bieme  v.  Erskine,  5  Leigh's  R.  59  ;  M'Mahon  v.  Spangler,  4  Rand.  51 ;  Anderson's 
Bx'r  V.  Bacon,  1  Marsh.  Ken.  R.  48  ;  Love  v.  Cofer,  1  J.  J.  Marsh.  327  ;  Bodley  v.  McChord,  4 
J.  J.  Marsh.  475 ;  Huston  v.  Noble,  4  J.  J.  Marsh.  130 ;  Rice's  Heirs  v.  Spotswood's  Heirs,  6 
Monroe,  40';  Inskoe  v.  Proctor,  6  Monroe,  311 ;  Allen  v.  Hammond,  11  Peters'  R.  63. 

But,  in  England,  it  seems  from  the  cases  cited  in  the  text,  that  it  is  not  admissible  for  a  plain- 
tiff to  allege  a  mistake,  with  a  view  of  correcting  the  contract,  and,  at  the  same  time,  seek  a 
specific  performance  of  it  in  its  rectified  state.  See  GresL  Eq.  Ev.  206,  207.  Most  of  the  Eng- 
lish cases  on  this  subject  will  be  found  collected  in  the  notes  to  1  Story's  Eq.  174,  175.  The 
learned  author  remarks,  in  respect  to  this  doctrine,  that  "  it  is  certainly  of  a  very  artificial  char- 
acter, and  difficult  to  be  reconciled  with  the  general  principles  of  courts  of  equity.  It  is,  "in 
effect,"  he  says,  n  "declaration,  that  parol  evidence  shall  be  admissible  to  correct  a  writing  as 
agamsi  a  plaintiff,  but  not  in  favor  of  the  plaintiff,  seeking  »  specific  performance.  There  is, 
therefore,  no  mutuality  or  equality  in  the  operation  of  the  doctrine.  The  ground  is  very  clear, 
that  a  court  of  equity  ought  not  to  enforce  a  contract,  where  there  is  a  mistake  against 
the  defendant,  insisting  upon,  and  establishing  the  mistake;  for  it  would  be  inequitable 
and  unconscientious.  And  if  the  mistake  is  vital  to  the  contract,  there  is  a  like  clear  ground, 
why  equity  should  interfere  at  the  instance  of  the  party,  as  plaintiff,  and  cancel  it ;  and  if 
the  mistake  is  partial  only,  why  at  his  instance  it  should  reform  it.  In  these  cases  the  remedial 
justice  is  equal ;  and  the  parol  evidence  to  establish  it  is  equally  open  to  both  parties  to  use  as 
proof.  Why  should  not  the  party  aggrieved  by  a  mistake  in  an  agreement,  have  rehef  in  all 
cases,  where  he  is  plaintiff,  as  well  as  where  he  is  defendant  ?    Why  should  not  parol  evidence 
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be:equally:  admissiiile  to  establishia  mistake  aathe  foundation  of  relief  in  eaeh  ease  7  Th&  roles 
of  evidence  ought  certainly  to  work  equally  for  the  benefib  of  each  party.  Mr.  Chancellor  Kent 
hasfdroibly  observed,'  ''that  it  cannot  make  any  difierenoe  in.. the  reasonableness  and  justice  of 
tMe  remedy  whether  the' mistake  was  to 'the  prejudine;  of  one- party  or  the  other.  If  the  court 
has:a  cbmpetentjiirisdiotion  to  correct  such  mistakes  (and  that' is- a, point  understood  and  settled,) 
the' agreement,  when  correetedj  and  made  tO'  speak,  the  reali  senses  of  the  parties,  ought  to  be 
enforced,  as  well  aS'  any  other '  agreement;  perfect,  ii'  the  first  instance.  It  ought  to  have  the 
same  efficacy,  and  be  entitled  tO'  the  same  ■  proteotion^  wshen.  made  accurate  under  the  decree  of 
tll»  court,  as  when  made  accurate!  by-  the  act  of' thefrpairlies.  Res'  aaxdent  iumina  rebus.''  It 
mayi  be  added,  that,  if  the  doctrine  be  founded  upon  the-inqiTOpmety  of  admitting  parol  evidence 
ta  contradict  a  written  agreement;  that  rule  is  not  more  broken  in  upon,  by  the  admission  of  it 
forthe  plaintiff;  than  it  is  by  the  admission  of  it  for  the' defendant.  If  tile  doctrine  had  been 
ebnfined  to  cases  arising  under  the  Statute  of  iS'auds,,if  nob  more  intdligiblef  it  wouldat  least 
have  been  less  inconvenient  in  practice.  But  it  doesnoti  appear  to  have  been  thui^estrieted, 
altlJomgh  the  cases  in- which  it  has '  been  prineipallyi  relied;  on  have  been  of  that  description. 
It^will  often  be  quite  as  unconscientious  for  a  diefendant  to  shelter  himself  under  a  defence  of 
this  sort;  againsf  a  plaihtiffl  seeking-  the  specific'  performance  of  a-  contract;  and  the  correction 
of  aimistake,  as- it  will  be  to  enforce  a  contract  against  a.defendantj.  which  embodiesia  mistake  toliia 
Bftgudice.     See  Comyn's  Digest,  Chancery,  2  0,  4;,  2  X  3  ;  4L,  2."     1  Story's-Eq;  175,  note  1. 

The  dbctrine  ofWoollam  v.  Hearnj  dted^n  the- text,  and  of  other  English'  cases  proceeding  on 
ISkei-vifews,  has  been  distinctly  repudiated  in  New  York,  and  seems  indeed,  not  to  have  beea 
^netioned  by  any  of  the:  courts  of  equity  in  this'  cornitry.  See,  Eeisselbraek  v.  Livingston,  4 
John.  Ch.  R.  144;  Gillespie  v.  Moon,  2  Id.  585 ;  also  The  Hiram,  1;  Wheat.  E.  444;  Hunt  v. 
Bfousmamier,  8  Wheat.  R.  211 ;  li  Peters'  R.  13  ;  Hogam  v.  Delawiare  Ins.  Go.,  1  Wash.  G.  C..E. 
4122;  Bosevelt  v.  Pulton,  2-  Cowen'^  R.  139 ;  Pattlson  v.  Hull;  Id.  UT  ;  Wesley  v.  Thomas,  e 
Harrj  *  John.  2*;  Newsoffl' v.  Bufferlou,  1'  Dev;  Eq.  379';  Sower  v.  Sterner;  2  Whart;  R..'J5',  79  ; 
Abbe-  V.  Goodwiffl,  71  Conn.  B.  377.  But  see  Westbrook  v.  Harbeson,  2  M'Cord'si  Ch.  R.  112; 
Elder  v.  Elder,  1  Fairf.  80;  Dwight  v.  Pomroy,  17  Mas5;-R.  303  ;  Bradbury  v.  White,  4  G-reenli 
E.  391;  Harrison  v.  Talbot,  2  Dana's  E.  250,  268. 

As  to  the  admissibility-' of  parol-evidence  in  the  instan-ee  adverted  to  in  tho'seventh  edition  of 
the-text,  and  what  shall  constitute  part  performance,  see  1  Story's  Eq.  21,  et  seq.  See  also  Ger- 
man V.  Machin,  6  Faigej  288,  292,  293;  Wetmorev.  White;  2' Cain.  Gas.  in  Er.  87  ;  Hall  v.  Hall, 
2:M'Cford'S  Ch!  269.  See  also  1  Barbi  Eqi  Dig.  139'  to-  142  ;  1  Eonb.  Eq.  (Am.  ed.  1835)  143; 
ei  seq.,  to'152;  Id!  159;  Sug^  on. Vend;  125  to  155,  and  the  notes  (Am.  ed.  of  1836,  ffom  9th 
li'ond.  fld.).;'  Miller  v.  Hower,  %  Ekwle,  83-;  Lpw  v.  Treadwell,  3  Eairf  Rep.  441 ;  BrooksiV. 
■WHesltwfc;  11  Pick.  Rl  439;  Monahan  v.  Colgin,  4  Watts?  Rep.  436;  Ellis  v.  Ellis,  IDov.  Eq.  E. 
341:;  Kutehesott  vt.  MoNutb's' Heirs,  1  Ham.  R.  14. 

Sfee' on  the  subject  ofbillsto'  reform  agreeme'ifts,  1  Story's  Equity,  l!e4,  ei  seq^ ;  M(fMahon.v. 
Spangler,  4  Randolph;  51,  53j  54,  55i  56;  also  Cbok  v;  Preston,  2  Root's  R.  78;  Elmore  v- 
Austiln,  2  Root's  R.  415 ;  Parsons  v.  Hbsmer,  21  Root's-  R.  1 ;  Sanford  f.  Washburne,  Id,  499 ; 
Chapman'  v.  Allen,  BTirby's  R.  399;  Lemaater  v.  Buckhart,  2  Bibb's  R.  29i;  Colyer's  E.x'rs  v. 
M30eej  Id.  321;  McCurdy  v.  Breathitt,  5  Monroe,  534;  Love  V;  Cofer,  1  J.  J.  Marsh.  327; 
JSbBer  V.  Libenguth,  2  Rawle^  428;  Iliskoev.  Proetor,  6  Monroe,  316;  Parcels  v.  Gohegan,  2  J. 
J.  Marsh.  133;  Hunt  v.  Bousmaniere's  Adm'r,  1  Peters'  R.  1,  13;  S.  C,  8  Wheat.  174;  3  Mason, 
294;,  Burdettv.  Simms;  3i  J.  J.  Marsh;  190;  Harrison  v.  Jameson,  Id,  232;  Hunt  V'.  Freeman,  1 
Haram.  501;  Mayfield'  v.  Seawell,  Cook's-  R.  437;  Phoenix  Ins.  Co.  v.  Gurnee,  1  Paige,  278; 
Bosevelt  v.  Pulton,  2'Gbwen'a  R.  129;  Chamberlain;  v.  Thompson,  10  Conn.  R.  243;  Gillespie  v. 
Wamt,  2  John.  Ch.  B.  585;  Wheaton  v.  WheatoH,  9  Conn.  R.  96;  Young  v.  Craig,  2  Bibb's  R. 
2*110;'  Smith  V.  Smith,  4  M.  81 ;  Newsorav.  Bufifdrlou,  1  Dev.  Eq.  B.  379;  Gower  v.  Sterner,  2 
"Wlart.,  R.  75,  79;  Tilghman'  v.  TUgliman's  Ex'rs;  1  Bteld.  R.  490;  DalzoU  v.  Timrod,  1  Doss. 
Etll  R.  339;  Holmes-v.  Simmons;  3'  Dessi  Eq.  R.  149.  See  also  the  oases  post  in  these  noteSy 
itelative  to  wills. 

Seeiailfeol  Stopy'SEq.  169,  et  seq.  ;  also  Elder  v:  Elder,  1  Fairf.  80,  S*,  89;  Hodgson  v.  Han- 
eock;  1  Young  &  Jer.  317  ;  Tlnitod:  States  y,  Klbnroe,  5  Mason,  672 ;  Phosnix  Ins.  Go.  v.  Gurnee^ 
IJ  Paige,  278 ;  Wa*MnB'  v:  Stocketl's  Adin'r,  6'  Harr.  &  John.  435 ;  Graves  v.  The  Boston  Marine 
iBB!  Gbi,  2  Ci^noh,  419';  Dupree  v.  MoDbUaldi  4  Dess.  Eq.  R.  209;  Lyman  v.  The  United  Ins; 
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Co.,  2  John,  Ch.  E.  630;  Gmespie  v,  Moon,:id.  B86 ;  Harris  v.  Binkins,  4  Dess.  Bq.  E.  60; 
Abbe  V.  Goodwin,  1  Conn.  R.  S11 ;  Roseveltv.  Julton,  2  Gawenls  :E.  129;  Getman's  Ex'ra-'V. 
Beardsley,  2  John.  Ch.  K.  274;  M'Mahan  t.  Spangler,  4  Band.  E.  51 ;  Gresl.  Eq.  Ev.  205,  206; 
.Harrison  v.  M'Mennomy,  2  Edw.  Ch.  R.:251;  Inakoe  v.Prootor,  6  Monroe,  311,  ,312,:e<.«e2.; 
Besore  v.  Potter,  12'Ser.  &  Eawle,  159,il60. 

As  to  enlarging  provisions  in  wills,  by  parol  evidence,  toestablish  and.efifeotuate  certain  equi- 
table trusts,  see  1  Story's  Bq.  268,  259,  260;  :2M.-90,  91,  92;  Gresl.  Eq.  Ev.i208,  209;  HaUv. 
HaU,  2  M'Oord'a  Ch.  R.  269;  Hoge  v.  Hoge,  1  Watts'  B.  163;  Reeves  .v.  Eeevea,  1  Dev.  Eq. 
386.  Bee  post,  note  570,  and  the  cases  there  cited  as  to  the  doctrine  on  the  Bubjeet  of  (.showing 
mistakes  in  wills. 

Some  observations  may  properly  be  added  •here,!  by  way  of  indicating' still  further  the  difference 
which  exists  between  courts  of  law  and  equity,  in  respect  to  the  doctrine  of  parol  evidence  .to 
add  to,  vary  or  contradict,  the  apparent- import  Of  wlritten  instruments. 

1,  As  to  purohasea'in  the  name  of  third  persons,  the  rule  is,  that  whether  the.  subject  matter 
of  the  purWiase  be  freehold,  copyhold,. leasehold,  or  personal  property,  merely;  and  whether  the 
conveyance  or  transfer  be  taken  in  the  names  of  the  purchaser  and  others  jointly,  or  in  the  names 
of  others,  without  that,  of  the  purchaser — whether  in  one  name  or  several — whether  jointly  or  sim- 
cessive; — the  trust  or  beneficial  ownership  appertains  to  him  who  advanced  the  purctiase- money, 
or  if  there  be  more  than  one,  then  to  the  several  persons  so  having  advanced  it,  according  to  their 
respective  proportions ;  and  in-  equity,  such  ibeneficial  owner  or  owners  may  prove  the  facts,  arid 
enforce  their  rights.  The  authorities  (with  the  single  exception  of  what  Lord  Hardwicke  said,  in 
Cross  V.  Norton  (2  Atk.  74),  denying  the  application  of  the  rule  to  a  joint  advance  by  two  persons, 
on  a  purchase  completed  in  the  name  of  only  one  Of  them,  but  which  was  overruled  in  Wray  v. 
Steele  (2  Ves.  &  Bea.  304)),.  all  go  uniformly  and  clearly,  to  establish  the  above  results ;  and  this, 
in  England,  notwithstanding  the  Statute  of  Frauds ;  for  it  excepts  trusts  of  this  nature.  2  Storyis 
Eq..443,  el  seq.  and  the  notes;  Mathews  on  Pres.  Ev.  65,  ei  seq.  See  per  Spencer,  C.  J.,  in  Jack- 
son ex  dem.  Selye  v.  Morse,  16  John.  Rep.  199 ;  German's  Lessee  v.  Gabbald,  3  Binn.  302,  305  ; 
-Wallace  v.  Duffield,  2  Ser.  &  Rawle,  521 ;  Botlsford  v.  Burr,  2  John.  Gh.  R.  409;  Livingston  v. 
Xivingston,  2  Id.  640;  Perry  v.  Head,  1  Marsh.  Ken.R.  47  ;  Stephenson  v.  Stephenson,  3  Bibb, 
.15;  H-art  V.  Hawkins,  Id.- 506;  Redwood  v.  Reddick,  4  Munf  222;  Methodist  Episcopal  Church 
V.  Jaqiies,  1  John.  Ch.  R.  450;  Scoby  v.  Blanchard,  3  N.  Hamp.  R.  170;  Pritchard  v.  Brovim,  4 
Id.  397 ;  Poote  v.  Colvin,  3  John.  R.  216 ;  Denton  v.  MoKenzie,  1  Dess.  Eq.  R.  289 ;  Dealty's 
-Heirs  v.  Murphy,  3  Marsh.  Een.  R.  477 ;  Stark  v.  Cannady,  3  Litt.  R.  399 ;  Phillips  v.  Cram- 
mond,  2  Wash.  C.  C.  R.  441;  Malin  v.  Malin,  1  Wend.  625;  Boyd  v.  McLean,  1  John.  Gh.'R. 
682;  McGuire  v.  McGowen,.4Dess.  Eq..E..491;  Letcher  v.  Armstrong,  2  Blackf  R.  198;  Jen- 
ison  V.  Graves,  Id.  140  ;  Doyle  v.  Sleeper,  1  Dana,  536 ;  Owings  v.  Owings,  1  GiU  ifc  John.  484 ; 
Dean  v.  Dean,  6  Conn.  R.  28S;  Rogers  v.  Murray,  3  Paige,  390;  White  v.  Carpenter,  2  Id.  217; 
Steerev.  Steere,  5  John.  Ch,  R.  1;  Fisher's  Ex'rs  v.  Tucker's  Ex'rs,  1  McCord'sCh.  R.  169,  176; 
TriplerT.  Olcott,  3  John.  Ch.  R.  473;  Powell  v.  The  Monson  and  Brimfield  Man.  Co.,  3  Mason, 
.347 ;  Snelling  V.  Utterbaok,  ]  Bibb,  609 ;  Hagthorp  v.  Hook's  Adm'rs,  1  Gill  &  John.  271 ;  Starr 
v.  Starr,  1  Hamm.  R.  328 ;  Fowke  v.  Haughtier,  3  Marsh.  Ken.  R.  57 ;  Shaver  v.  Radley,  4  John. 
Ch.  R.  316;  Pugh's  Heirs  v.  Bell's  Heirs,  1  J.J.  Marsh.  403;  Lees  v.  Nuttall,  1  Russ.  &  Myl.  53; 
S.  C,  Tam,  382,  1  Mylne  <fc.Eeene,  819;  Fawcett  v.  Whitehouse,  1  Russ.  &  Myl.  132;  Hubbard 
V.  Goodwin,  3  Leigh,  492;  Squire  v.  Harder,  1  Paige,  494; -Brown  v.  McDonald,  1  Hill's  Ch.  B. 
306  ;  Benbow  v.  To.wnsend,  1  Myl.  &  Keene,  506;  Leggett  v.  Dubois,  5  Paige,  114;  Jackson  ex 
^em.  Benson  y.  Matsdorf;  11  John.  R.  91 ;  Jackson  ex  dem.  Whillocke  v.  Mills,  13  Id.  463.  See 
also  2  Sug,  on  "Vend.  152,  et  seq.  and  the  notes  (Am.  ed.  of  1836,  from  9th  Lond.  ed) ;  Farmerv. 
Samuel,  i  Litt  R.  187  ;  Jackson  ex  dem.  Williams  v.  Miller,  1  Wend.  228 ;  Goodwin  v.  Hubbard, 
15  Mass.  R.  218;  Runey  v.  Edmands,  15  Id.  294;  Sterret  v.  Sleeve,  5  John.  Ch.  R.  1;  Hall'V. 
%rigg3,  7  Martin's  Lou.  R.  243  ;  Hoxie  v.  Carr,  1  Summ.  R.  173;  Gardiner  Bank  v.  Wheaton,i8 
Greenl.  373 ;  Buck  v.  Pike,  2  Fairf.  9 ;  Pritchard  v.  Brown,  4  N.  H.  R.  397.  In  respect  to  the 
rule  at  law  on  this 'subject,  see 'onte,  note  490. 

As  to  the  evidence-necessary  to^make'Cut  the. trust,  when  it  is inot- apparent  on  the  instrument, 
the  party  must  prove 'the  payment,  "and  its  object,  or  other  necessary  facts  with  great  clearness. 
Bottsford  V.  Burr,  2  John.  Ch.  R.409;  Hart  v.  Hawkins,  3  Bibb,  506;  Malin  v.  Malin,  1  Wend 


702  Of  the  Admissibility  of -Extrinsic  Evidence,  Sc,         [CH/  VIII; 

648,  649;  Foote  v.  Colrin,  3  John.R.  222;  Boyd  v.  MfiLean,  1  John.  Ch.  R.  590;  "WaUace  v. 
Duffield,  2  Serg.  &  Rawle,  521 ;  Snelling  v.  Utterbaok,  1  Bibb,  609. ' 

Such  proof  may  be  gathered,  either  from  expressions  or  recitals  in  the  purchase  deed,  from 
some  agreement,  memorandum  or  note  of  the  nominal  purchaser,  from  his  answer  to  a  bill  of. 
discovery,  or  from  papers  leffby  him,  and  discovered  after  his  death.  2  Story's  Eq.  444,  note, 
and  the  cases  there  cited.  See  Hardin  v.  Baird's  Heirs,  Litt.  Sel.  Cas.  340.  Parol  proof,  like- 
wise, is  always  allowable.  Many  of  the  American  cases  (supra)  speak  quite  distinctly  to  this 
point,  allowing  oral  evidence  of  declarations  of  the  nominal  purchaser,  &c.,  &g.,  to  establish  the 
facts  necessary  to  raise  a  trust.  See,  particularly.  Perry  v.  Head,  1  Marsh.  Ken.  Rep.  46 ;  Ger- 
man's Lessee  v.  Gabbald,  3  Binn.  302 ;  'Wallace  v.  Duffield,  2  Serg.  &  Rawle,  521 ;  Boyd  v. 
McLean,  IJohn.  Ch.  R.  582;  Bottsford  v.  Burr,  2  John.  Ch.  B.  409  ;  Foote  v.  Colvin,  3  John  R. 
216;  Stark  V.  Cannady,  3  Litt.  R.  399;  Jackson  ex  dem.  Benson  v.  Matsdorf,  11  John.  E.  91; 
Jackson  ex  dem.  Williams  v.  MiUer,  6  Wend.  228 ;  Mahn  v.  Malin,  1  Id.  625,  648,  649 ;  Goodwin 
V.  Hubbard,  15  Mass.  R.  210 ;  Pritchard  v.  Brown,  4  N.  H.  R.  397  ;  Scoby  v.  Blanehard,  3  Id. 
170  ;  Buck  v.  Pike,  2  Fairf.  9  ;  Letcher  v.  Letcher's  Heirs,  4  J.  J.  Marsh.  592,  593.  It  has  been 
doubted  in  England  whether  the  clearest  parol  proof  can  be  received  against  an  answer  denying 
the  trust.  See  Skett  v.  Whittemore,  2  Freem.  280;  Newton  v.  Preston,  Prec.  Ch.  103;  Cotting- 
ton  V.  Pletpher,  2  Atk.  155  ;  Bartlett  v.  Pickersgill,  4  East,  577,  note  6.  But  it  is  held  admissible 
in  New  York.  Boyd  v.  McLean,  1  John.  Ch.  R.  590.  So,  also,  in  Indiana.  Jenison  v.  Graves, 
2  Black.  R.  440 ;  Elliott  v.  Armstrong,  Id.  198.  Whether  after  the  death  of  the  supposed  nomi- 
nal purchaser,  parol  proof  alone  is  admissible  against  the  express  declaration  of  the  deed,  has 
been  a  subject  of  controversy  (2  Story's  Eq.  444,  note,  and  the  cases  there  cited ;  and  see  1  Sand, 
on  Uses,  259,  and  the  note  to  Lloyd  v.  Spillet,  2  Atk.  150 ;  Rob.  on  Frauds,  99) ;  but  it  seems  it 
is.  2  Sug.  on  Yend.  156,  157, 168  (Am.  ed.  of  1836,  from  9th  Lond.  ed.)  See  Boyd  v.  McLean, 
1  John.  Ch.  R.  582.  The  depressed  pecuniary  circumstances  of  the  nominal  grantee  may  be 
shown  to  preclude  the  supposition  that  he  could  have  been  the  purchaser.  Willis  v.  WiUis,  2 
Atk,  71 ;  Malui  v.  MaUn,  1  Wend.  651. 

This  presumptive  trust,  when  raised,  may  be  met  and  rebutted,  either  by  direct  or  circumstan- 
tial evidence,  showing  that,  in  truth,  no  such  trust  was  intended  by  the  party  who  made  the 
advance.  It  may  be  rebutted  by  proof  of  the  particular  intent,  or  of  an  intention  in  favor  of  thg 
party  in  whose  name  the  conveyance  or  grant  is  made.  Math.  Pros.  Ev.  58 ;  2  Story's  Eq.  445, 
446 ;  Farmer  v.  Samuel,  4  Litt.  R.  187.  Parol  evidence,  for  this  purpose,  is  admissible,  either  in 
respect  to  real  or  personal  property  (Math.  Pres.  Ev.  58 ;  Mann  v.  Mann's  Executors,  1  John. 
Ch.  R.  231,  234,  per  Kent,  Ch.  J.) ;  and  in  one  instance  the  testimony  of  a  single  witness  was  re- 
lied on  (Maddison  v.  Andrew,  1  Yes.  sen.  60,  61);  for,  the  evidence  does  not  vary,  but  sustains 
the  literal  import  of  the  deed.  It  is  called  rebutting  an  equity.  Math.  Pres.  Ev.  58,  69;  Steere 
V.  Steere,  5  John.  Ch.  R.  18,  19 ;  Jackson  ex  dem.  Feller  v.  Feller,  2  Wend.  465,  469 ;  Bottsford 
Burr,  2  John.  Ch.  R.  416 ;  Gillespy  v.  Moon,  Id.  685 ;  Livingston  v.  Livingston,  Id.  539,  540. 
So  it  may  be  rebutted  by  showing,  that  its  execution  would  contravene  the  spirit  of  an  act  of  the 
legislature  (Ex  parte  Houghton,  17  Yes.  251 ;  Ex  parte  Yallop,  15  Id.  60 ;  and  see  Curtis  v. 
Perry,  Id.  739 ;  Redington  v.  Redington,  3  Ridg.  Pari.  Cas.  185 ;  Parker  v.  Bodley,  4  Bibb, 
102);  or,  that  it  is  attempted  to  be  raised  m  fraud  of  the  government  (Jackson  ex  dem.  Williams 
V.  Miller,  6  Wend.  R.  228);  and,  quere,  whether  it  can  be  raised  In  favor  of  an  alien,  so  as  to  be 
executed  for  the  commonwealth.    Hubbard  v.  Goodwin,  3  Leigh,  492. 

The  direction  which  the  trust  is  to  take,  seems  resolvable  into  a  question  of  intent  among 
the  parties ;  and,  therefore,  the  actual  enjoyment  of  the  property  by  the  apparent  grantee,  incon- 
sistent with  the  notion  of  his  taking  as  trustee,  may  be  alleged  in  attestation  of  a  claim  by  him 
to  the  absolute  interest.  Math.  Pres.  Ev.  59.  So  whether  the  apparent  grantee  be  not  one  for 
whom  the  person  who  advanced  the  money  was  bound  to  provide,  either  legally  or  morally  (e.  g. 
a  wife,  a  child,  legitimate  or  illegitimate,  a  grandchild,  the  father  being  dead),  may  be  gone  into  • 
for,  in  these  oases,  an  advancement  will  sometimes  be  presumed.  But  otherwise,  in  respect  to  a 
grandchild,  when  the  father  is  living;  and  so  of  nephews  and  nieces,  for  they,  it  seoms,  are  too 
remote.  Math.  Pres.  Ev.  59,  60;  1  Story's  Eq.  443,  444,  et  seq. ;  2  Sug.  on  Yend.  165  (Am.  ed. 
of  1836,  from  9th  Lond.  ed.)  See  Hamilton  v.  Thomas,  5  fiayw.  127;  Guthrie  v.  Gardiner,  19 
Wend.  414.  And  in  strengthening  and  repelling  the  presumption  of  advancement,  various  other 
circumstances  will  come  in ;  as  for  instance,  that  the  child,  Ac,  had  already  been  fully  or  only 
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partially  advanced,  or  had  been  emancipated ;  the  age  of  the  child ;  the  charaCtef  of  the  consider- 
ation;  the  conduct  of  the  parties  in  respect  to  the  actual  use  and  avails  of  the  property ;  the 
nature  and  productiveness  of  the  property  or  estate,  &c.,  &o.  See  Math.  Prea.  Ev.  59,  et  seq. ;  2 
Story's  Eq.  444,  et  seq. ;  Sugd.  on  Vend.  153,  et  seq. ;  Sampson  v.  Sampson,  4  Serg.  &  Ravfle, 
329  ;  Stewart  v.  The  State,  2  Harr.  &  Gill,  114 ;  Jackson  ex  dem.  Benson  v.  Matsdorf,  11  John. 
Kep.  91.  When  purchases  in  the  name  of  a  wife  or  child  shall  be  deemed  void  as  to  credit- 
ors, see  Math.  Pres.  Ev.  16;  Guthrie  v.  Gardiner,  19  "Wend.  414. 

The  doctrine,  as  to  these  trusts,  has  been  much  narrowed  in  New  Tork  by  the  Eevised  Stat- 
utes, which  took  effect  m  January,  1838.  They  provide  as  follows ,  "  Where  a  grant  for  a 
valuable  consideration  shall  be  made  to  one  person,  and  the  consideration  thereof  shall  be  paid 
by  another,  no  use  or  trust  shall  result  in  favor  of  the  person  by  whom  such  payment  shall  be 
made ;  but  the  title  shall  vest  in  the  person  named  as  the  alienee  in  such  conveyance,  subject 
only  to  the  provisions  of  the  next  section."  1  R.  S.  728,  §  51  (1st  ed.);  Id.  p.  122  (2d  ed.) 
"  Every  such  conveyance  shall  be  presumed  fraudulent,  as  against  the 'creditors,  at  the  time,  of 
the  person  paying  the  consideration ;  and  where  a  fraudulent  intent  is  not  disproved,  a.  trust 
shall  result  in  favor  of  such  creditors,  to  the  extent  that  may  be  necessary  to  satisfy  their  just 
demands."  Id.  §  52.  It  is  then  declared,  that  the  section  first  above  quoted  shall  not  extend  to 
cases  where  the  nominal  alienee  took  the  conveyance  as  absolute,  in  his  own  name,  without  the 
knowledge  of  the  person  advancing  the  consideration,  or  where  such  alienee,  in  violation  of 
some  trust,  shall  have  purchased  the  lands  so  conveyed,  with  moneys  belonging  to  another. 
Id.  §  53. 

2.  The  hardships  arising  from  the  freedom  with  which  the  English  law  allows  the  jvs  accres- 
cendi,  in  joint  tenancy,  is  often  relieved  against  by  courts  of  equity,  who  receive  parol  evidence 
of  what  the  parties  intended  by  a  joint  acquisition  of  the  property ;  though  contradicting  the 
legal  effect  of  the  transaction. 

With  regard  to  joint  purchases  of  real  estate,  by  two  or  more  in  their  own  right,  the  statute  of 
New  York  (1  R.  S.  72'?  (1st.  ed,),  and  721  (2d  ed.),  §  44),  and  probably  the  statutes  of  most  of 
the  other  American  states,  change  such  titles  into  tenancies  in  common,  unless  expressly  declared 
to  be  joint  in  the  grant  or  devise.  See  4  Kent's  Comm.  361  (3d  ed.)  Independent  of  any  stat- 
ute, if  the  purchase  money  was  advanced  in  equal  shares,  even  equity  would  not  ordinarily  in- 
terfere to  take  away  the  right  of  survivorship.  See  Math.  Pres.  Ev.  76,  77  ;  Cuyler  v.  Bradt,  2 
Cain.  Cas.  in  Err.  326  j  per  Story,  J.,  in  Randall  v.  Phillips,  3  Mason,  383 ;  Appleton  v.  Boyd, 
7  Mass.  R.  131 ;  per  Jackson,  J.,  in  Goodwm  v.  Richardson,  1  Id.  472 ;  Caines  v.  Grant's  Lea- 
see, 5  Binn.  R.  119;  2  Story's  Eq.  449. 

Equity,  however,  will  receive  evidence  that  the  joint  purchase  was  by  a  partnership  for  the 
purposes  of  its  trade  f  or  by  persons  for  the  purposes  of  a  joint  adventure  or  business,  with  a  view 
of  sharing  profit  and  loss ;  or  that  the  purchase  money  was  eidvanced  in  unequal  shares;  for  in 
this  way,  the  presumption  on  which  the  jus  accrescendi  rests,  may  be  rebutted.  See  Math.  Pres 
Ev.  77,  et  seq. ;  2  Story's  Eq.  449,  450,  et  seq. ;  Smith  v.  Jackson,  2  Edw.  Ch.  R.  28 ;  Hoxie  v! 
Carr,  1  Sumn.  R.  173;  Randall  v.  Phillips,  3  Mason,  378.  So  two  or  more  persons  advancing 
money  and  taking  a  mortgage,  and  one  of  them  dying,  the  survivor  shall  not  have  the  whole 
money  due  on  the  mortgage ;  for  the  nature  of  the  transaction,  as  a  loan  of  money,  repels  the 
presumption  of  an  intention  to  hold  the  mortgage  in  joint  tenancy.  1  Story's  Eq.  450.  See  2 
Pow.  on  Mort.  (by  Coventry  &  Rand.)  671,  and  the  notes;  Randall  v.  PhilMps,  2  Mason's  R.  378. 
So,  even  after  foreclosure,  and  a  purchase  by  the  mortgagees,  they  shaU  hold  as  tenants  in  com- 
mon. Goodwin  v.  Richardson,  11  Mass.  R.  469 ;  Appleton  v.  Boyd,  7  Id.  137 ;  Math.  Pres.  Ev. 
82.  A  like  consequence,  it  seems,  would  follow,  if  the  mortgagees  purchased  in  the  equity  of 
redemption.     Math.  Pres.  Ev.  82,  83. 

Real  eslate  purchased  by  partners  in  theii'  joint  names,  with  the  partnership  funds,  may,  in 
equity,  through  the  operation  of  parol  evidence,  showing  the  circumstances  of  the  purchase,  be 
treated  as  personal,  for  certain  purposes.  3  Kent's  Comm.  37,  et  seq.  (3d  ed.) ;  1  Sigourney  v. 
Mann,  7  Conn.  R.  11,  19;  Hoxie  v.  Carr,  1  Sumn.  R.  173.  Though  at  law  it  is  otherwise.  Coles 
V.  Coles,  15  John.  R.  159,  161 ;  Goodwin  v.  Richardson,  11  Mass.  R.  469.  And  some  courts  of 
equity  have  followed  the  law  in  this  respect,  contrary  to  the  English  doctrine  as  now  understood. 
See  3d  Kent's  Comm.  38,  et  seq.  (3d  ed.);  Yeateman  v.  Woods,  6  Yerg.  20 ;  M'AUister  v.  Mont- 
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gomery,  3  Hayw.  96 ;  Smith  v..  Jackson,  2  Edw.  Oh.  E.  28,  and  the  Americfin  cases  there  cited 
and  reviewed. 

4.  Another  case  iu  .which  equity  is  quite  latitudinary  in  t.he  admission  of  parol  evidence  to,  to 
the  construction  of  written  instruments,  arises  where  there  is  an  agreement  for  a  provision  in 
favor  of  a  family,  or  some 'member  of  it,  either  in  personal  or  real  estate.  Here,  though  the  agree- 
ment (which  is  usually  a  covenant)  be  not  literally  or  expresslyperforjnedj.yet  a  court  of  ch^- 
cery  will  so  construe  it,  that  various  acts  of  the  covenantor,  equivocal  in  .their  character,  shall  be 
brought  within  its _pro visions,  and  held  to  be  either  a  performance  or  satisfaction.  Thus,  a  mam's 
covenant  to  leave  his  widow  £600,  was  held  constructively  performed  by  dying  intestate,  leaving 
her  a  distributive  share  to  that  amount.  ,  Blandy  v.  Widmore,.  1  ,P.  Wms.  324 ;  S.  0.,  2  Tern.  109. 
That  case  has  been  followed  ever  since,  and  the  principle  somewhat  extended.  See  Math.  Pres. 
Ev.  85;  2  Story's  Eq.  365.  The  satisfaction  of  such  covenants,  as  distinguished  from  the  per- 
formance, opens  the  inquiry  what  the  party  intended  by  his  act,  and  goes  measurably  in  disregard 
of  literal  fulfillment.  As  if,  a  man  covenants  to  make  a  certain  provision  for  his  wife,  or  child; 
and  afterward,  without  expressly  referring  to  his  covenant,  gives,,  or  settles,  by  deed  or  wiU,  on 
such  objects,  a  property,  equivalent  to,, or  exceeding  the  proposed  provision,  of  a  sunilar  natnre, 
and  equally  advantageous.  Math.  Pres.  Ev.  88,  89.  That  a  motive,  other  than  to  fulfill  the  cov- 
enant, appears  on  the  face  of  the  transaction,  or  an  intention  to  make  an  additional  provision,  wiU 
.answer  the  presumption  which  would  otherwise  arise  and  make  the  provision  cumulative. 

Mathews  v.  Mathews,  2  Ves  635  ;  Hooke  v.  Grave,  5  Vm..Abr.  293  ;  2  Eq.  Abr.  219 ;  Prune  v. 
Stebbins,  2  Tes.  409. 

But  the  main  purpose  of  mentioning  these  points  and  the  cases,  is  to  say,  that  parol  evidence 
is  receivable  in  regard  to  the  various  instruments  upon  which  the  equity  is  sought  to  be  raised, 
either  to  fortify  it  on  the  one  hand,  or  repel  it  on  the  other.  Peacock  v.  Glascock,  1  Oh.  R.  44 ; 
6  Ves.  321,  39T;  10  Tes.  10;  1'7  Tes.  184;  Tunberlake  v.  Parish's  Es'r,  5  Dana,  351.  It  seems, 
,  however,  that  parol  evidence  is  not  admissible,  in  the  first  instance,  to  corroborate  the  presump- 
.,tion,  and  to  show  a  specific  intention  in  the  covenantor  to  substitute  one  provision  for  another ; 
but  only  to  meet  other  evidence  which  has  before  been  introduced  to  rebut  the  presumption. 
3Iath.  Pres.  Ev..93.  Clearly  not,  to  show  that  satisfaction  was  intended,  where  the 'case  itself 
does  not  warrant  the  inference ;  especially  where  a  contrary  inference  arises  from  the  face  of  the 
papers.  Id.  Though  parol  evidence  may,  of  course,  be  given  as  to  any  facts  aliunde,  which  are 
necessary  to  raise  the  presumption;  e.  ,g.  facts  that  enable  the  tribunal  which  is  to  decide, 
to  institute  a  comparison  between  what  has  been  i^one,  and  what  was  contracted  for,  &o.  Id. 
89,  93. 

Presumed  satisfaction,  in  these  cases,  depends  on  the  same  principles  as  of  debts  due  to 
strangers.  Per  Kenyon,  Master  of  the  Rolls,  in  Devese  v.  Pontet,  1  Cox,  191 ;  Tolson  v.  Collins, 
4  Tes.  483.    And  as  to  the  doctrine  generally,  see  2  Story's  Eq.  360,  ei  seq. 

5.  Similar  topics  of  discussion  and  inquiry  arise,  and  are  treated  as  depending  upon  nearly  the 
same  principles,  where  the  covenant  is  to  purchase  and  settle  real  estate  on  members  of  the  coven- 
antor's family.  Instead  of  doing  so  expressly,  if  he  merely  purchase  lands,  the  estate,  local 
situation,  tenure,  Ac,  corresponding  with  that  contemplated  by  the  covenant ;  or  if  he  ra'ses  an 
incumbrance  on  the  family  estate,  which  descends  to  the  person  to  be  provided  for ;  or  devises 
or  suffers  lands  already  in  his  ppssession  to  descend  to  the  object  of  the  provision ;  these  oases 
will,  according  to  the  features  of  each,  be  construed  a  performance,  satisfaction  or  a  mixed  case 
of  both;  of  the  whoh  covenant,  under  certain  circumstances,  if  the  value  be  equal;  or  ^ro  tanto 
if  it  be  deficient.  Math.  Pres.  Ev.  94  See  Bryant  v.  Hunters,  3  Wash.  0.  0.  R.  48  ;  Chichester 
V.  Tass'  Adm'r,  1  Munf.  98;  Roper  v.  Bartholomew,  12  Price,  197. 

Parol  evidence,  whether  to  repel  the  prima  facie  presumption,  or  fortify  it  in  answer  to  con- 
trary evidence,  is  equally  admissible  in  this  case,  on  the  common  ground  of  rebutting  aJid  sus- 
taining equities.     Math.  Pres.  Ev.  105. 

6.  So,  on  nearly  the  same  principles,  where  a  man  is  indebted,  either  in  the  common  way,  to  a 
stranger;  or  to  a  wife,  on  account,  of  having  retained  her  pin-money;  a  child,  on  account  of  hav, 
ing  received  and  retained  his  legacy ; ,  a  servant,  for  wages ;  or  as  executor  or  trustee,  or  for  an 
annuity,  &c.  In  such  and  the  like  cases,  if  the  debtor  bequeath  a  legacy  to  his  creditor,  in 
amount  equal  to,  or  greater  than  the  debt,  and  full  as  beneficial  in  other  respects,  it  shall,  if  no 
contrary  intention  appear,  be  presumed  to  be  given  m  satisfaction  of  the  debt.     Under  what 
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circumstances  this  presumption  will  arise,  see  Math.  Pres.  Ev.  108,  etseq.;  2  Story's  Eq.  378. 
See  also,  Williams  y.  Crary,  5  Cow.  368 ;  S.  C,  4  Wend.  443  ;  Massey  v.  Learning,  4  DaU,  123  ; 
0 wings'  Bx'rs  v.  0 wings,  1  Harr.  &  Gill,  484;  Ladson  v.  Ward,  1  Dess.  Eq.  R.  314 ;  Guignard 
V.  Mayrant,  4  Id.  614 ;  Scott's  Ex'r  v.  Osborne's  Ex'r,  2  Munf.  413 ;  Strong  v.  Williams,  12  Mass. 
R.  390 ;  Byrne  v.  Byrne,  3  Serg.  &  Rawle,  64,  60 ;  Mulheran's  Ex'rs  r.  Gillespie,  12  Wend.  349 ; 
Keely  v.  Zeely's  Ex'rs,  6  Eand.  1'76;  Clarke  v.  Bogardus,  12  Wend.  67  ;  Ricketts  v.  Livingston 
2  John.  Cas.  98 ;  Foster  v.  Evans,  6  Sim.  15. 

With  regard  to  parol  evidence  in  elucidation  of  the  testator's  intention,  it  seems  now  to  be 
fuUy  established,  notwithstanding  Lord  Talbot's  objection  in  Fowler  v.  Fowler  (3  P.  Wms.  354), 
that  such  evidence  is  alike  admissible,  for  the  purpose  of  repelling,  or,  when  contradicted,  of 
corroborating  the  legal  implication.  Cuthbert  v.  Peacock,  2  Vern.  593  ;  S.  C,  1  Salk.  155;  Pole 
V.  LordSomers,  6  Ves.  324,  325,  326;  Wallace  v.  Lord  Pomfret,  11  Id.  542,  547,  etseq.  And  see  the 
cases  supra,  pi.  5,  as  to  parol  evidence  on  the  subject  of  purchases,  devises  &c. ;  in  performance 
or  satisfaction  of  covenants  in  family  settlements,  &c. ;  also,  Williams  v.  Crary,  4  Wend.  Rep. 
443.  In  the  case  last  cited,  the  Supreme  Court  of  New  York  went  not  only  the  length  of  the 
English  cases,  in  receiving  parol  evidence  as  to  all  the  extrinsic  circumstances  calculated  to 
raise  the  presumption ;  but  they  appear  to  have  received  and  acted  upon  evidence  of  a  conver- 
sation between  the  testator  and  the  legatee,  to  raise  the  presumption  in  the  first  instance.  4 
Wend.  449  to  452.     See,  also,  Clark  y.  Bogardus,  12  Wend.  67. 

The  doctrine  of  the  constructive  satisfaction  of  a  debt,  by  advancing  a  marriage  portion  to  the 
creditor,  seems  to  depend  on  the  same  principle.  Chidley  v.  Lee,  Prec.  Cha.  228,  overruled  ia 
M'DoweU  V.  Halfpenny,  2  Tern.  484 ;  Wood  v.  Briant,  2  Atk.  521,  522 ;  Seed  v.  Bradford,  1 
Ves.  sen.  501 ;  Ohave  v.  Parrant,  18  Ves.  8. 

1.  Much  more  readily  will  the  courts  presume  that  a  legacy,  or  a  second  portion  advanced, 
was  intended  by  the  testator  or  portioner  to  be  in  satisfaction  of  a  portion  which  he  had  pre- 
viously stipulated,  in  a  family  settlement,  to  bestow  on  the  legatee  or  object  to  whom  the  second 
portion  is  advanced.  Nor  is  it  material,  in  such  case,  that  the  bequest  by  will,  or  advance  in  the 
lifetime  of  such  debtor,  was  ui  value  equal  to,  or  greater  or  less  than  the  provision  before  secured. 
But  in  all  cases  it  shall  be  deemed  a  total  or  partial  satisfaction,  unless  incidental  circumstances 
oppose  the  appUcation  of  the  rule.  Indeed,  it  will  be  seen  by  some  of  the  cases,  that  a  second 
settlement,  securing  portions  similar  to  those  in  the  first,  shall  be  construed  merely  as  a  further 
security,  which,  on  being  satisfied,  would  discharge  the  prior  obligation.  The  motive  is  different 
in  the  ease  of  a  debt ;  and  the  law  is  opposed  to  double  portions.  Hence  arises  the  liberality  with; 
which  the  presumption  is,  in  the  latter  case,  indulged.    Math.  Pres.  Ev.  120,  121,  etseq. 

Extrinsic  evidence  is  here,  as  in  other  like  cases  of  presumption,  admissible  to  rebut  the  conr. 
struotive  satisfaction;  and  for  this  purpose  parol  declarations  of  the  person  bequeathing  the. 
legacy,  or  making  the  advancement,  &c.,  seem  to  be  sufficient.  Shnilar  testimony  is  also  admis-, 
sible  to  fortify  the  presumption.    Id. 

Sometimes  the  instrument  executed  by  the  father,  providing  portions  for  children,  also.  ex-, 
pressly  directs  that  if  he  advance  his  children  before  the  portions  become  due,  this  shall  be 
taken  in  total  or  partial  discharge  of  the  portions.  And  it  may,  in  connection  with  the  above 
head,  be  well  to  examine  the  autaorities  upon  the  question,  what  species  of  preferment  shall 
satisfy  such  a  clause.    See  on  this  subject.  Id.  128,  ei  seq.,  and  the  cases  there  cited. 

8.  Upon  the  same  principle  that  a  legacy  wiU  be  construed  to  be  in  satisfaction  of  an  unexe- 
cuted covenant  for  a  portion,  the  voluntary  advancement  of  a  portion,  by  a  parent,  or  one  in 
loco  parentis,  shall,  under  circumstances,  be  construed  to  satisfy  or  take  away  a  legacy  which  he 
had  before  inserted  in  his  will.  This  rule  of  presumption  takes  place  where,  after,  making  a 
pecuniary  provision  for  his  child,  in  his  wUl,  he  advances  to  the  chUd  on  marriage,,  or^ireferment 
in  business,  or  secures  by  settlement,  &c.,  a  sum  equal  to  or  greater  than  the  testamentary  bounty. 
It  is  said  that  this  is,  prima  facie,  an  ademption  of  the  legacy.  The  doctrine  has  not  maintained 
its  ground  without  some  animadversion ;  but  it  is  too  well  established  to  be  shaken.  Math.  Pres. 
Ev.  133,  ei  seq. ;  2  Story's  Eq.  369,  et  seq.  See,  also,  Jones  v.  Mason,  5  Rand.  577  ;  Devereaux 
V.  Barnwell,  1  Des.  Eq.  Rep.  497 ;  Timberiake  v.  Parish's  Ex'r,  5  Dana,  350,,  351. 

In  this  case,  also,  extrinsic  evidence  of  intention  is  available  to  repel  the  legal  presumption. 
Jones  V.  Mason,  5  Rand.  577  ;  Timberiake  v.  Parish's  Executors,  5  Dana,  351.  And  it  may  con- 
sist either  of  written  documents,  letters,  memoranda  in  the  testator's  bppks,pf^count,or  in  otljer  . 
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private  papers.  So  parol  declarations  are  admiesible ;  as,  for  instance,  that  the  father  declared 
the  advance  was  for  the  particular  intent  to  buy  furniture ;  or  that  the  gift  was  accompanied  by^ 
a  declaration  that  the  donor  would  also  leave  something  by  will,  though  he  would  not  be  con- 
sidered bound  to  do  so ;  or  that  he  told  the  father  of  his  daughter's  intended  husband,  "  he  could' 
only  give  at  the  time  of  her  marriage  a  certain  sum,  but  there  would  be  more  afterwards,  ashis 
life  was  a  bad  one ;"  or  that,  referring  to  his' will,  he  declared  the  donee  the  object  of  his  bounty. 
Math.  Pres.  Ev.  143,  144.  But  the  words  should  not  be  left  of  doubtful  reference.  If  they  be 
so,  the  general  rule  wiU  prevail.    Id. 

These  oral  declarations  are  admissible  to  whomsoever  and  under  whatever  circumstances  madej 
whether  to  people  having  or  not  having  any  concern  in  the  matter,  or  making  impertinent  in- 
quiries, and  obtaining  angry  answers ;  though  they  are  of  course  entitled,  like  other  declarations; 
tO'  very  different  weight  and  credit  from  these  causes.  If  made  to  the  intended  husband  himself 
(Shudal  V.  Jekyll,  2  Atk.  516 ;  Ellison  v.  Cookson,  1  Ves.  jr.  100),  to  his  father  (Debeze  v.  Mann, 
2  Bro.  C.  0.  165,  519),  an  agent  in  the  marriage  treaty  (Ellison  v.  Cookson,  2  Bro.  C.  0.  301,  3 
Id;  60,  61 ;  S.  C;  1  Ves.  jr.  100),  to  the  testator's  wife  or  others  having  an  interest  of  affection  in 
the  object  (Robinson  v.  Whitley;  Ves.  511),  they  are  of  the  first  importance.  They  are  also 
muchi  regarded  when  made  to  a  stranger,  if  they  bear  a  general  character  of  seriousness  and- 
veracity  (Dwyer  v.  Lysaght,  2  BaU  &  Beat.  156 ;  see,  also,.  1^  Ves.  520) ;  while  vague,  frivolous, 
or  evasive  discourse,  addressed  to  officious  and  intrusive  inquirers,  is  altogether  void  of  force. 
Math.  Pres.  Ev.  145,  146;  Trimmer  v.  Bayne,  7  Ves.  508,  519,  520. 

Extrinsic  evidence  may  be  resorted  to  for  the  purpose  of  fortifying  the  presumption  when  im- 
peached. A  recital  in  the  settlement,  showing  the  object  of  the  advance  (Pamham  v.  Philhps,  2 
Atk.  215 ;  "Watson  v.  Earl  of  Lincoln,  Ambl.  325),  a  written  statement  of  this,  delivered  on  re- 
ceiving the  money  (Scotton  v:  Scotton,  1  Str.  235),  or  parol  declarations,  are  admissible  for  that 
purpose  (Math.  Pres.  Ev.  146;  Webley  v.  Lanstaff,  3  Dess.  Eq;  Rep.  504;  Bailey  v.  Herkes,  1 
Pennsyl.  Rep.  126);  though  testimony  of  the  latter  kind  cannot  be  received  to  show  that  an 
ademption-,  was  intended,  unless  the  circumstances  be  such  as  primarily  raise  that  supposition. 
Math.  Pres.  Ev.  141. 

9.  Certain  equitable  rules  of  presumption  are  also  established  with  a  view  to  obscurities  aris- 
ing from  the  carelessness  of  testators,  in  bequeathing  what  are  called  double  legacies ;  that  is  to 
say,  where  two  or  more  legacies  are  given  by  the  same  will  or  codicil,  of  the  same  amount,  or 
thing,  to  the  same  person ;  or  where  such  legacies  are  given,  the  one  by  will,  the  other  by  codicil, 
or  by  different  codicUs.  If  the  bequest  be  specific,  whether  in  the  same  or  different  instruments, 
the  gift  must  of  course  stand  single.  Where  the  double  legacies  are  pecuniary,  and  in  the  same 
instrument,  they  are  also  prima  fade  single,  unless  it  be  apparent  that  they  were  given  on  dif- 
ferent motives ;  and  this  presumption  will  not  be  repelled  by  slight  modal  differences  between 
them.  Math.  Pres.  Ev.  149;  Hewitt  v.  Tates,  10  John.  Rep.  156.  But  the  presumption  is  the 
other  way,  where  the  legacy  is  in  a  different  instrument,  as  in  a  will  and  codicil,  or  different 
codicils.  This  presumption  may  be  strengthened,  or  entirely  done  away  by  the  language  of  the 
instrument  giving  the  subsequent  legacy ;  as  by  declaring  the  motive,  nature,  or  mode  of  the  gift. 
Math.  Pres.  Ev.  150 ;  Dewitt  v.  Yates,  10  John.  Rep.  156;  Wray  v.  Field,  6  Madd.  300  ;  S.  C, 
2  Russ.  251;  Mackenzie  v.  Mackenzie,  2  Russ.  262;  Chatteris  v.  Young,  Id.  183;  Hemming  v. 
Gurney,  1  Dow.  (N.  S.)  35 ;  1  Bligh  (N.  S.)  479 ;  1  Dow  &  Clark,  35 ;  2  Sim.  &  Stu.  311 ;  Mayor 
of  London  v.  Russell,  Finch,  290;  Simon  v.  Barber,  Tam.  14;  Fraserv.  Byng,  1  Russ.  &  My.  90; 
David  V.  Reed,  Id.  687  ;  Lord  v.  Sutcliffe,  2  Sim.  273  ;  Watson  v.  Reed,  5  Sim.  431 ;  Guy  v. 
Sharp,  1  Myl.  &  Keene,  589 ;  Gillespy  v.  Alexander,  2  Sim.  &  Stu.  145. 

Where  the  presumption  of  law,  arising  on  the  face  of  the  documental  proof,  is  favorable  to 
carrying  both  legacies,  according  to  the  literal  expression,  parol  evidence  to  repel  such  presump- 
tion would  be  inadmissible,  as  contradicting  the  express  and  legal  signification  of  a  written  in- 
strument. Otherwise,  where  the  presvimption  is  tliat  the  legacy  is  single.  Math.  Pres.  Ev.  158. 
See  also  the  cases  cited  by  counsel  in  Guy  v.  Sharpe,  1  Mylne  &  Keene,  589,  et  seq. 

10.  Another  very  difficult  and  complicated  head  of  presumption  grows  out  of  the  case  where 
a  will  is  made  with  legacies,  and  an  executor  appointed,  but  a  residue  of  the  testator's  estate 
remains,  after  paying  funeral  and  testamentary  charges,  debtS'  and  legacies,  without  being'  dis- 
posed of  by  an  express  clausein  the, will.  The  rule  of  the  common  law,  from  the' earliest  period, 
has  been,  that  the  whole  surplus  should  vest  in  and  belong  to  the  executor  beneficially.     Math. 
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Prea.  Et.  160 ;  2  Story's  Eq.  452 ;  Shelton  v.  Shelton,  1  "Wash.  Virg.  R.  63,  64 ;  per  McKean, 
Ch.  J.,  in  Boudinot  v.  Bradford,  2  DaU.  268,  cited  in  Grasaer  v.  Eckart,  1  Binn.  580,  584 ;  Wilson 
V.  "Wilson,  3  Binn.  551,  561.  Prima  facie  the  rule  in  equity  is  the  same  as  at  law;  but  it  has 
been  controlled,  where  a  necessary  implication  or  strong  presumption  appeared  that  the  testator 
intended  to  give  merely  the  office  of  executor,  and  not  the  beneficial  interest.  See  "Whitaker  v; 
Tatham,  7  Bing.  628.  In  the  latter  Instance  the  statutes  of  distribution  apply.  But  the  circum- 
stanoes  from  wliich  such  a  deduction  is  to  flow,  may  be  so  infinitely  varied,  that  many  oases  of 
great  uncertainty  wiU  arise ;  and  no  general  rules  can  be  laid  down  to  prevent  the  frequent  re- 
currence of  the  question.  See  per  Sir  W.  Grant,  M.  R.,  in  Pratt  v.  Sladden,  14  "Ves.  19T.  The 
ancient  rule  is  now  abolished  in  England  (stat.  1  "Wm.  IT,  ch.  40) ;  in  Pennsylvania  (since  April 
7,  1807,  4  Smith's  Laws,  402 ;  and  see  "Wilson  v.  "Wilson,  3  Binn.  557,  9  Serg.  &  Eawle,  424,  428, 
S.  P. ;  and  see  case  of  Neaves'  Estate,  9  Serg.  &Rawle;  186,  189;  190) ;  in  Massachusetts  (since 
1783,  Laws  of  that  year,  ch.  32,  §§  1  and  7  ;  see  Hay's  Ex'r  v.  Jackson,  6  Mass.  R.  153);  and 
North  Carolina  (since  1716,  HUl  v.  Hill,  2  Hayw.  R.  298).  As  to  Virginia  and  New  Jersey,  see 
2  Tuck.  Bl.  514,  note  44;  Shelton  v.  Shelton,  1  "Wash.  "V"irg.  R.  53,  64;  3  Bin.  567  ;  Denn  v. 
Alien,  1  Penningt.  R.  44.  Mr.  Story  says  that  in  the  United  States  the  surplus  is  universaiVg: 
distributable  among  the  next  of  km,  in  the  absence  of  all  contrary  expression  of  intent  on  the  part  of 
the  testator.  11  Story's  Eq.  453.  If  this'be  so,  the  doctrine  is'  no  farther  useful  than  as  it  may 
serve  to  exhibit  the  boundaries  set  to  the  application  of  parol  evidence  in  other  instances! 

As  to  the  admissibiUty  of  parol  evidence  in-  these  cases,  Mr.  Mathews  remarks:  "  To  repel  pre- 
sumptions founded  on  the  circumstance  of  a  legacy  being  given  to  a  sole  executor,  or  of  equal 
legacies  being' given  to  two  or  more  executors,  or  upon  the  fact  of  one  of  several  executors  being 
expressly  denominated  a  trustee,  parol  evidence,  though  disapproved  of,  is  admissible.  And  it  is' 
received  on  this  principle;  that'  while  the  construction-  by  which  the  executor  is  excluded, 
assumes  the  testator  to  have  meant  what  he  has  not  said;  the  effect  of  the  evidence  is  to  show, 
that  the  actual  intention  was  such  as'  exactly-  corresponds  with  the  strict  and  literal  interpre- 
tation of  the  instrument,  and  with  the  legal  incidents  andi  rights  which  attach  to  thei  office-  of 
executor. 

"The- efficiency  of  a  testator's  parol  declarations  to  rebut  the  presumption;  and'  to  restore  the 
executor  to  the  rights'  from  which  other  circumstances-  might  have  displaced  him,  seems'  to- 
depend  rather  on  the  occasion  of  making  them,  than  on  the  time  when  they  were  madb;  con- 
sidered with  relation  to  the  executing-  of  the  will.  For  although  all  such  declarations  are  alike 
admissible,  and  are  accounted  of  weight,  yet  their  importance  is  measured  by  the  oircumstattces^ 
under  which  they  were  made,  and  which,  as  they  ascertain  the  sincerity  or  insincerity,  the  serir 
ousness  or  levity  of  the  party  at  thetime  of  utterance;  properly  determine  the  degree  of  consider' 
ation  which  is  due  to  them.  "Where  seriousness  and  sincerity  appear,  it  does  not  seem  material 
whether  the  evidence  consist  of  declarations  previous  to,  cotemporaneous  with,  or  subseque'nt' 
to,  the  execution  of  the  will.  But  in  cases  of  conflicting  testimony,  declarations  at  the  time-  of 
preparing  or  executing  a  will  are  dee'med  of  more  consequence  than  declarations  either  before  or 
afterwards,  and  declarations  subsequent  than  those  which  are  antecedent ;  for  the  statementai  of 
a  man  as  to  what  he  has  already  done,  a/re  more  likely  to  show  the  real  nature  of  his' intentions; 
at  the  time  of  performance,  than  statements-  of  what  he  merely  designs  to  do,  and,  stIUi  more; 
statements  made  at  the  time  of  a  transaction,  than- statements  either  before  or  afterit. 

"  Ooncernmg  the  nature  and' substance  of  declarations  relied  on  as  available  in  this  respect,  it 
has  been  held;  that  not  only  explicit  avowals  of  intent  to  give  the  executor  a  beneficial  interest, 
but  intimations  to  such  effect,  if  clear,  will  serve  to  prevent  the  usual  construction.  Deolarationsi 
by  a  testator,  that  legacies  bequeathed  to  his  next  of  kin  formed  the  whole  he  intended  they 
should  take — that  legacies  to  the  executors  were  given  purposely  that  they  might  be' sure  of 
something  in  case  of  a  deficiency,  but  that  if  there  should  be  a-  surplus,  such  surplus'  would  be 
theirs — that  he  had  left,  or  should  leave,  to  his  executors  handsome  fortunes — or;  in  reference  to- 
particular  chattels,  that  after  his  dealb  they  would  belong  to  the  executors — have,  accordingly; 
been  adjudged  sufficient  to  re-annex  to  the  office'  its  legail  properties;  But  it  is  an  iuvajiable  rule, 
in  order  to  parol  declarations  being  effectual  to  reinstate  the  executor,  that  they  must  be  not 
merely  such  as  render  the  applicability  of  the  general'  construction  doubtfu-l,  but  such  as  plainly 
and  indisputably  prove  the  intention  to  have  been-  to  give  the  residue  absolutely.     Declarations 
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Of  the  AdmissiUlity  of  Extriimc  Evidence  to  Explain  the  Meaning  of  Law 
guage,  or  of  Particular  Words;  to  Identify  Persom  or  Things;  and  to  Ex- 
plain any  Peference  to  Extrinsic  Matters, 

Where  words  used  in  a  peculiar  sense. 

Where  tlie  language  of  the  instrument  is  such  as  the  coart  does  not  un- 
derstand, it  is  competent  to  receive  evidence  of  the  proper  meaning  of  that 


therefore  of  equiyooal  significatioD,  much  more  declarations  met  by  counter  declarations,  wiU 
leave  the  question  to  be  decided  on  the  ordinary  principle. 

•'  The  admission  of  parol  evidence,  it  must  be  hkewiae  observed,  is  confined  to  cases  strictly  of 
presumption.  Where  the  executor  is  expressly  styled  a  trustee  in  the  will,  evidence  of  intention 
to  give  him  the  surplus  beneficially  is  not  allowed ;  for  that  would  break  in  upon  the  principle 
that  extrinsic  evidence  cannot  be  received  to  contradict  a  written  instrument.  On  the  same 
ground,  it  has  been  decided,  that  a  legacy  expressed  to  be  given  for  the  care  and  trouble  incident 
to  the  executorship,  precludes  aU  parol  testimony  to  show  that  the  parties  were  meant  to  have 
more ;  since  a  bequest  of  this  kind  is  equivalent  to  a  declaration  that  they  should  hold  the 
residue  merely  as  trustees. 

"But  where  a  specific  legacy  is  given  to  the  executor,  with  the  exception  of  a  particular  part 
of  it — as  a  bequest  of  testator's  household  goods,  excepting  plate — and  the  part  excepted  not 
being  afterwards  disposed  of  falls  into  the  residuary  estate,  this  is  not  considered  a  case  so  dis- 
tinctly and  indisputably  proving  the  testator's  intention  to  give  the  residue  away  from  the  execu- 
tor, as  excludes  the  reception  of  parol  evidence ;  although  it  has  been  argued,  that,  as  the  part 
excepted  constitutes  an  integral  portion  of  the  residue,  and  must  be  taken  and  go  along  with  it, 
the  circumstance  of  such  part  being  expressly  withdrawn  from  the  gift  to  the  executor,  shows  to 
demonstration  the  testator's  meaning,  that  the  executor  should  not  take  the  surplus  beneficially ' 
for,  to  this,  it  was  replied,  that  tiie  gift  with  the  exception  amounts  to  no  rdore  than  a  gift  of  the 
several  particulars  of  the  actual  bequest,  taking  no  notice  of  the  article  excepted ;  and  further, 
that  the  executor  takes  the  principal  bequest  and  the  exception  under  diiferent  quahfications — 
the  former  being  liable  to  contribute  only  to  the  payment  of  debts,  the  latter  also  to  the  payment 
of  pecuniary  legacies.  The  reason  for  admitting  parol  evidence  is  obviously  stronger  in  the  case 
of  a  legacy  to  the  executor,  which  is  merely,  though  in  pointed  terms,  ordered  to  be  paid  out  of 
the  personal  estate. 

"Parol  testimony  may,  in  like  manner,  be  adduced  by  the  next  of  kin,  to  oppose  sunQar  evi- 
dence on  the  part  of  the  executors,  and  to  fortify  the  presumption  that  the  latter  were  not 
intended  to  take  a  beneficial  interest.  But  such  testimony  is  not  admissible,  in  the  first  place,  to 
show  the  testator's  intention  to  impose  a  bare  office  of  trust.  To  allow  its  admission  would 
violate  the  principle  before  noticed,  that  external  evidence  shall  not  be  received  to  contradict  a 
written  instrument."     Math.  Pres.  Ev,  18S-193. 

11.  We  have  already  mentioned,  incidentally,  that  a  deed  conveying  real  estate,  absolute  on 
its  face,  may  bo  shown  in  equity  to  have  been  intended  as  a  mortgage.  So  of  other  instruments; 
e.  g.  bu'ls  of  sale  of  personal  property.  The  English  cases  do  not  seem  to  go  this  length,  unless 
there  be  either  fraud  or  mistake.  So  with  many  American  cases;  while  others  require  nothing 
except  proof  of  the  original  intention— thus  allowing  a  most  striking  exception  to  the  geuerti 
rule  The  main  body  of  the  cases  bearing  on  this  subject  are  cited  ante,  note  286 ;  and  we  there 
noticed  the  peculiarity  of  the  New  York  doctrine,  which  aUows  deeds,  &c.,  apparently  absolute, 
to  be  converted  into  mortgages  by  parol  evidence,  even  in  courts  of  law.  *  *  But  see  the  case 
f  Webb  v  Price  (6  HiU's  N.  Y.  R.  219),  in  the  Court  of  Errors,  overruling  the  New  York  cases 
held  that  doctrine,  and  establishing  the  Enghsh  rule.  ■*  *    (And  Cook  v.  Eaton,  16  Barb.  439. 
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langaage ;  as  wlien  it  is  written  in  a  foreign  tongue.  It  is  competent  also 
to  receive  sucb  explanatory  evidence,  where  technical  words  or  peculiar 
terms  are  used,  or  indeed  any  expressions  which,  at  the  time  the  instru- 
ment was  written,  had  acquired  an  appropriate  meaning,  either  generally 
or  by  local  usage,  or  amongst  particular  classes.(l)  This  description  of 
evidence  is  admissible  in  order  to  enable  the  court  to  understand  the 
meaning  of  the  words  contained  in  the  instrument  itself,  by  themselves 
and  without  reference  to  the  extrinsic  facts  on  which  the  instrument  is  in- 
tended to  operate.(2) 

Writing  in  cipher,  or  foreign  language. 

If  any  part  of  a  document  is  written  in  cipher,  or  in  an  unknown  char- 
acter, or  in  a  foreign  language,  the  evidence  of  witnesses  who  understand 
the  language  or  the  cipher,  is  clearly  admissible  for  the  purpose  of  declar- 
ing and  interpreting  the  contents  of  the  will,  and  for  enabling  the  court  to 
understand  the  meaning  of  the  parties.  In  this  way  the  court  makes  the 
parties  speak  in  a  language  that  can  be  understood.^^S)  Thus,  evidence  is 
admissible  to  show  the  meaning  of  the  letters  "  P.  P."  subjoined  to  an 
agreement  relating  to  a  coursing  match,(4)  or  of  the  expression,  "  across  a 
country,"  in  a  memorandum  respecting  a  steeple- chase. (5) 

So  evidence  is  admissible  to  show  that  the  word  cfosc,  which  in  its  gen- 
eral and  ordinary  sense  means  inchsure,  is  used  in  the  country,  where  the 
land  is  situate,  in  another  sense  denoting  a  farm,{6) — or  to  explain  words 
of  art,  or  words  in  a  statuary's  will  relating  to  tools  or  articles  used  in  the 
business  of  a  statuary,(7) — or  to  explain  words  in  a  lease  relating  to  a  par- 


See  also  Hodges  v.  The  Tennessee  Marine  and  Fire  Ins.  Co.,  4  Selden,  E.  416;  and  Despard  v. 
Walbridge,  1  Smith,  374,  restoring  the  previous  rule  in  this  state.) 

(1)  First  rule  laid  down  by  Parke,  B.,  in  Shore  v.  Wilson,  9  CL  &  Fin,  555.  The  following 
authorities  are  cited  hy  him  in  support  of  this  proposition : — Att.  Gen.  v.  The  Plate  Glass  Com- 
pany, 1  Anstr.  39;  Gflblett  v.  Beeehey,  3  Sim.  24;  Smith  v.  Wilson,  3  B.  &  Ad.  728;  Richard- 
son V.  Watson,  4  Id.  787  ;  Clayton  v.  Gregson,  5  A.  &  E.  302.  See,  also,  by  Tindal,  C.  J.,  in 
Shaw  V.  Wilson,  9  CI.  &  Fin.  666. 

(2)  By  Parke,  B.,  at  supra. 

The  following  eases,  relating  to  agreements,  are  decided  on  the  principles  stated  in  the  text : 
Dana  v.  Fiedler,  2  Kernan  R.  40  ;  Drew  v.  Drew,  37  Maine  R.  389  ;  Cutwater  v.  Nelson,  20 
Barb.  29;  Spencer  v.  Baboock,  22  Id.  326;  Coleman  v.  Grubb,  23  Penn.  State  R.  393  ;  Ward  v. 
Latimer,  4  Texas,  385 ;  Moseley  v.  Bingham,  12  Id.  104;  Wieler  v.  Schilizzi,  33  Eng.  Law  &  Eq. 
333;  Hainor  v.  Groves,  29  Id.  220;  Linsley  v.  Lovely,  26  Vt.  123;  Wadsworth  v.  AUcott,  2 
Selden  R.  64.  The  following  relate  to  conveyances  by  deed:  Seaman  v.  Hogeboom,  21  Barb. 
.^98  ;  Cook  V.  Whiting,  16  Id.  480 ;  Irwin  v.  The  United  States,  16  How.  (U.  S.)  513 ;  Dodge  v. 
Potter,  18  Barb.  193;  Henderson  v.  Hackney,  16  Geo.  521.  Evidence  received  to  show  that 
Eli  Nicks  was  also  known  as  Elias  Nicks.     Camlcy  v.  Stanfield,  10  Texas,  546. 

(3)  See  by  Lord  Abinger,  C.  B.,  5  M.  &  W.  368. 

(4)  Daintree  v.  Hutchinson,  10  M.  &  W.  85. 

(5)  Evans  v.  Pratt,  3  M.  &  G.  759.  See,  further,  Sweet  v.  Lee,  Id.  452.  Abbreviations  and 
figures  used  in  a  contract  may  be  explained  by  parol.    Dana  v.  Fiedler,  2  Kernan  R.  40. 

(6)  See  by  Parke,  J.,  in  Richardson  v.  Watson,  4  B.  &  Ad.  799. 

(7)  Goblett  v.  Beeohey  and  others.  Executors  of  NoUekens,  3  Sim.  24;  S.  C,  more  fully 
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ticular  brancTi  of  business,  as,  of  miniiig,(l)  or  farming,  or  managing  a 
warren.(2)  In  all  these  casa^,  and  in,  others  of  a  similar  kind,  the  evidence 
offered  in  explanation  of  the  terms  in  question,  is  for  the  consideration  of 
the  jury  (or  of  the  judge,  where  a  judge  decides  without  a  jury),(3)  who 
will  have  to  determine  whether  the  term  was  used  by  the  partj  in  a  pecu- 
liar sense,  with  reference  to  the  usage,  the  business,  the  trade,  &c.,  to 
which  the  evidence  relates.(4)  The  admission  of  extrinsic  .evidence,  in 
such  cases,  is  absolutely  necessary;  without  it,  the  written  instrument 
might  become  mute  and  unmeaning,  only  because  a  judge  is  not  also  a 
statuary,  farmer,  or  merchant.  If  he  were  all  these,  an  inquiry  into  the 
meaning  of  terms  of  art,  trade,  &o.,  might  be  useless  and  unnecessary. 
This  branch  of  the  subject  will  be  more  fully  considered  in  a  subsequent 
section  in  treating  of  the  admissibility  of  usage  to  explain  mercantile  and 
other  coi)tracts.(5) 

Limitation  of  rule. 

But  EC  kind  of  extrinsic  evidence  can  be  admitted,  if  the  testator,  or 
party  to  the  ixistrument,  has  shown,  by  the  language  which  he  has  himself 


reported  in  Vice-Cbaneellor  Wigram's  Treatise,  App.  1,  p.  185.  Inquiry  was  directed  to  be 
made  into  the  meaning  of  a  word,  "  bankers,"  in  the  will  of  the  deceased ;  and  it  appeared,  ftom 
the  evidence  taken,  that  the  word  signified  certain  materials  used  in  the  business  of  a  statuary. 
Under  the  word  mod  in  one  of  the  codicils,  the  plaintiflF  claimed  the  money  produced  by  the  sale 
of  the  testator's  models.  Evidence  of  the  testator's  declarations,  that  he  said,  on  hearing  his  wil^ 
read  over,  he  meant  his  models  by  the  word  mod,  and  that  he  Intended  the  plaintiff  to  have  his 
models,  was  rejected  ;  and  there  can  be  no  doubt  this  was  right  on  principle.  If  it  could  have 
been  shown  that  he  was  in  the  habit  of  speaking  of  his  models  by  the  word  tnod,  and  of  describing 
them  by  that  word,  such  evidence,  it  is  conceived,  would  have  been  clearly  admissible.  In  that 
case  the  thing  bequeathed  would  be  described  by  a  nickname,  and  might  be  so  explained ;  as,  in 
some  cases,  legatees  have  been  described  by  nicknames,  and  the  description  explained  by  extrinsic 
evidence  that  the  testator  called  them  by  that  name.  See  by  Kenyon,  M.  R.,  in  Andrews  v. 
Dobson,  1  Cox,  425. 

(1)  Clayton  v.  Gregson,  5  A.  &  B.  302.  This  was  an  action  against  a  lessee  of  a  coal  mine ; 
the  issue  was,  whether  the  defendant  got  the  demised  coal  Idow  the  level  of  the  bottom  of -the 
mine.  The  defendant's  counsel  tendered  evidence  to  show  that  the  word  level,  according  to  the 
custom  and  understanding  of  coal  miners,  had  reference  to  the  drainage ;  this  evidence  was 
refused,  on  the  ground  that  there  was  no  reference  to  such  custom  and  understanding  in  the 
deed.    The  Court  of  King's  Bench  determined  thsit  it  ought  to  have  been  received. 

(2)  Smith  v.  "Wilson,  3  B.  &  Ad.  '!28:  action  on  a  covenant,  in  a  demise  of  a  rabbit  warren  by 
deed  to  leave,  at  the  end  of  the  term,  so  many  thousand  rabbits.  Evidenee  was  received,  that 
the  word  thousand,  as  applied  to  the  subject  matter  (rabbits),  meant,  in  that  part  of  the  countiy 
where  the  contract  was  made,  one  hundred  dozen ;  and  the  Court  of  King's  Bench  determined 
that  it  had  been  properly  received.  As  to  the  meaning  of  "  good  barley  "  and  "  fine  barley,"  in 
a  contract,  see  Hutchinson  v.  Bowker,  3  B.  &  Ad.  '2 'J  8.  And  see  Clayton  v.  Gregson,  5  A.  &  E. 
302.  As  to  the  meaning  of  the  words  "acre''  and  "perch"  in  difl'erent  counties,  see  Barksdale 
V.  Morgan,  4  Mod.  185,  186.  As  to  the  term  "  month,"  whether  meaning  a  lunar  or  a  calendar 
month,  see  Jolly  v.  Young,  1  Esp.  186;  Simpson  v.  Margitson,  11  Q.  B.  23. 

(3)  See  Wilson  v.  Squire,  1  T.  &  Col.  654. 

(4)  See  note  525,  and  Coleman  v.  Grubb,  23  Penn.  State  E.  393 ;  George  v.  Joy,  19  N.  H.  B44. 

(5)  Infra,  sect,  5. 
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used  in  some  other  part  of  the  writing,  what  sense  he  intended  to  put 
upon  the  term.(l)  For  instance,  if  the  question  is  as  to  the  meaning  of 
the  word  close  in  a  particular  part  of  .a  will,  if  it  appear  that  the  testator 
has  used  the  same  word  in  other  parts  of  his  will  in  its  general  and  ordi- 
nary sense  of  inclosure,  evidence  would  not  be  admissible  to  show,  that  in 
that  part  of  the  country  where  the  land  is  situate,  the  word  is  understood 
to  mean  a.  farm  ;(2)  here  the  testator  has  declared '  his  own  meaning  in  the 
instrument  itself,  which  is  much  better  evidence  of  intention  than  any  in- 
ference from  extrinsic  and  presumptive  evidence. 

Evidence  admissible  to  identify  particular  person  or  thing. 

For  the  purpose  of  applying  the  instrument  to  the  facts,  and  determin- 
ing what  passes  by  it,  or  who  takes  an  interest  under  it,  proof  is  also  ad- 
missible of  every  material  fact  that  will  aid  the  court  to  identify  the  person 
or  thing  mentioned  in  the  instrument,  and  place  the  court,  whose  province 
it  is  to  declare  the  meaning  of  the  words  of  the  instrument,  as  near  as  may 
be,  in  the  .situation  of  the  parties  to  it.(3)  This  rule,  which  is  laid  down 
in  very  general  and  comprehensive  terms,  and  is  on  that  account  the  more 
valuable,  applies  to  the  construction  of  all  written  instruments  under 
which  any  interest  passes. 

In  the  case  of  Shore  agt.  "Wilson, (4)  above  cited,  the  general  question 
was  concerning  Lady  Hewley's  intention,  as  expressed  in  two  old  deeds 
of  1704  and  1707,  and  what  description  or  classes  of  persons  were  the  ob- 
jects of  her  bounty  at  the  time  those  deeds  were  executed ;  and  the  ques- 
tion proposed  for  the  opinion  of  the  j  udges  was,  whether  the  extrinsic  evi- 
dence adduced  in  the  cause  was  admissible  for  the  purpose  of  determining 
who  were  entitled,  under  the  terms  "  Godly  preachers  of  Christ's  Holy 
Gospel,"  "Godly  persons,"  and  the  other  descriptions  contained  in  those 
deeds,  to  thelDenefit  of  Lady  Hewley's  bounty. 

Tindal,  C.  J.,  in  delivering  bis  c)pinion,(5)  said  :  "  "When  a  doubt  has 


(1)  See  Blundell  v.  Gladstone,  11. Sim.  486;  S.  0.,  1  Phill.  219;  and  by  Sugdeu,  C,  in  Bolt- 
man  V.  Eoden:(Lor4),  1  Jonea  &  Lat.  (Ir.)  35q,  .368,  310. 

(2)  Richardson  v.  'Watson,  4  B.  &  Ad.  787,  799,  by  Parke,  J.     See  supra,  p.  709. 

(3)  Second  rule  laid  down  by  Parke,  B.,  in  Shore  v.  'Wilson,  9  01.  &  Pin.  355.  See  T.  0.  'Wig. 
ram's  5th  Prop.,  mtpra. 

See  Henderson  v.  Haokn^y,  116  Seo.  521;  to  show  mistake  in  the  name  of  the  payee  of  a  draft 
(Jacobs  V.  3enaon,  39  Mains  R.  13^);  or  its  omission,  as  when  a  cheek  is  drawn  payable  to  the 
order  of  bills  payable.     'Willets  v.  The  Phoenix  Bank,  2  Duer  R,  121,  629. 

(4)  Ut  supra. 

(6)  9  01.  &  Pdu.  566. 

The  rule  ja  well  established,  that  eitrinaie  circumstances  may  be  considered  in  the  construc- 
tion of  deeds.  Prench  v.  Oarhart,  1  Oomst.  S6.  But  where  the  language  of  a  conveyance  is 
plain,  parol  evidence  will  not  be  received  to  explain  the  grantor's  intention.  Attorney-General 
V.  Clapham,  31  Eng.  Law  &  Eq.  142.  Extrinsic  evidence  is  admissible  only  for  the  purpose  of 
placing  the  court  in  a  situation  to  understand  or  determine  the  sense  in  which  the  grantor  used 
the  language  employed  by  him.    Miller  v.  GaUe,  2  Denio  E,  492. 
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been  once  raised  as  to  the  meaning  of  these  words,  the  court,  by  which 
that  doubt  is  to  be  decided,  has  a  right  to  inform  itself,  and  is  bound,  if 
possible,  to  learn  what  was  the  acknowledged  and  received  sense  and 
meaning  which  those  expressions  bore  at  the  time  when  Lady  Hewley 
lived,  and,  as  near  as  may  be,  at  the  time  of  the  execution  of  those  deeds; 
and  for  that  purpose,  all  extrinsic  evidence  calculated  to  throw  light  upon 
the  meaning  of  those  words  at  that  time  is  clearly  admissible.  Of  that 
description  are  public  records  and  documents  throwing  light  upon  the  re- 
ligious history  of  the  times ;  the  language  of.  the  statute-book,  and  every 
enactment  relating  to  the  state  and  condition  of  the  church,  and  of  the  re- 
ligious sects  then  known  in  England;  cotemporary  history;  cotempo- 
rary  treatises  and  tracts  upon  the  religious  tenets  held  by  the  different 
sects ;  the  works  of  men  of  acknowledged  eminence  and  weight  in  their 
respective  persuasions,  published  and  circulated  at  that  period ;  and  the 
early  cotemporaneous  application  of  the  funds  of  the  charity  itself  by  the 
original  trustees  under  the  deeds.  All  extrinsic  evidence  of  this  nature 
was  strictly  and  properly  admissible  for  the  purpose  of  explaining  the 
sense  in  which  the  language  contained  in  the  deeds  was  used  at  the  time, 
and  in  which  it  is  now  to  be  construed.  But  the  evidence  just  described 
is  that  which  is  presumed  to  be  in  the  mind  of  the  judge  or  court ;  it  is 
evidence  which  they  furnish  to  themselves  by  reading,  research  and  re- 
flection, not  that  which  they  receive  from  the  mouth  of  witnesses ;  and  on 
this  account  all  the  extrinsic  evidence  which  was  actually  given  in  the 
cause  for  the  purpose  of  determining  who  were  entitled  under  the  particu- 
lar terms  and  expressions  used  in  the  deeds, — such  as  the  evidence  of  wit- 
nesses, examined  in  the  cause,  as  to  the  religious  opinions  of  the  Presbyte- 
rians, and  of  other  Protestant  dissenters  in  the  time  of  Lady  Hewley ; 
their  interpretation  of  the  terms  used  in  the  deeds ;  and  their  evidence  of 
the  religious  opinions  of  Lady  Hewley  herself,  was  inadmissible.  The 
production  also  of  the  will  of  Sir  John  HeWley  and  of  Lady  Hewley,  in 
proof  of  the  private  religious  opinions  of  Lady  Hewley,  appear  to  me, 
both  in  respect  to  the  point  to  which  they  were  produced,  and  to  the 
character  of  the  evidence  itself,  not  admissible  by  law." 

Parke,  B.,  said  :(1) — "  Extrinsic  evidence  is  by  law  admissible,  accord- 
ing to  ihe  first  rule  referred  to,(2)  to  show  that  these  terms  had  acquired 
by  usage  a  peculiar  meaning,  cither  amongst  a  particular  class  to  which 
Lady  Hewley  belonged,  or  in  the  particular  locality  where  she  dwelt ;  or 
the  court  might  have  informed  itself  from  history  and  other  general  sources 
of  information  of  the  mcani  ng  of  the  language  used  at  that  particular  time ; 
for  there  are  authorities  in  which  it  has  been  laid  down  that  the  court  may 
take  notice  of  the  meaning  of  all  English  words,  and  even  those  used  in 
particular  parts  of  the  country  in  a  different  sense  from  their  ordinary 

(1)  9  01.  &  Fin.  555. 

(2)  Sitpro,  p.  t09. 
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sense.(l)  Evidence  was  therefore  admissible,  that  amongst  Protestant  dis- 
senters, or  a  peculiar  sect  of  them,  or  generally  amongst  all  persons  at 
that  time,  these  words,  though  of  a  general  nature,  had  acquired  a  more 
limited  meaning,  and  were  confined  to  a  certain  description  only  of  such 
preachers ;  and  supposing  it  to  have  been  proved  that  a  particular  class 
had  always  used  and  understood  those  words  in  a  restricted  sense,  it  would 
have  been  unquestionably  permitted  to  prove  that  Lady  Hewley  belonged 
to  that  class.  "When  the  appropriate  meaning  of  these  expressions  has 
been  established  by  competent  evidence,  then  the  deed  is  to  be  read  as  if 
the  equivalent'  expressions  were  substituted,  and  no  further  evidence  of 
the  peculiar  sect  or  religious  opinions,  or  any  other  circumstance  attending 
the  parties  to  the  deed,  is  admissible  to  control  or  limit  their  meaning. 
Further,  such  evidence  is  not,  in  my  judgment,  material  to  enable  the 
court  to  construe  the  deed  within  the  meaning  of  the  second  rule.(2)  Upon 
this  question,  also,  the  analogous  authorities  are  clear  and  decisive.  In 
Goodinge  agt.  Goodinge,(8)  there  was  a  bequest  to  such  of  the  testator's 
nearest  relations  as  the  executors  should  think  poor  and  objects  of  charity. 
Lord  Hardwicke,  C,  rejected  evidence  to  show  that  the  testator  meant  to 
use  general  words  in  this  or  that  particular  sense.  In  like  manner  in  Edge 
agt.  Salisbury,(4)  in  The  Queen  agt.  Howard, (5)  and  in  Strode  agt.  Rus- 
sell,(6)  parol  evidence  under  similar  circumstances  was  refused.  So  in 
this  case,  if  it  had  been  established  by  conclusive  evidence,  or  from  other 
legitimate  sources,  that  the  words  '  Godly  preachers'  had  meant  '  Protest- 
ant dissenting  ministers,'  no  parol  declaration  of  Lady  Hewley  that  she 
intended  only  a  particular  class  or  sect,  or  individuals  with  particular  opin- 
ions, would  have  been  admissible ;  nor  could  evidence  of  her  conduct, 
character,  habits  or  opinions  have  been  receivable  to  raise  an  inference  of 
such  intention.  The  deed  must  speak  for  itself ;  no  matter  what  she  in- 
tended to  have  done,  even  though  it  should  be  proved  from  her  own 
mouth  ;  still  less,  what  it  may  be  supposed  she  would  have  wished  to 
have  done.  The  sole  question  is,  what  is  the  meaning  of  the  words  in  the 
deed  ?  and  if  these,  of  themselves,  or  with  the  aid  of  evidence  of  a  peculiar 
signification  attached  by  usuage,  mean  all  of  a  certain  class — for  instance, 
all  such  Protestant  dissenting  ministers  as  the  trustees  should  from  time  to 
time  select, — it  matters  not  that  her  own  religious  opinions  would  make 
such  a  disposition  unlikely  ;  in  such  a  case,  quod  voluit  non  dixit." 

Evidence  of  state  of  property. 

In  the  construction  of  a  lease,  upon  a  question,  for  instance,  as  to  a  grant 

(1)  1  Rol.  Ab.  525,  pi.  1 ;  Id.  86,  pi;  1. 

(2)  Svpra,  p.  tu. 

(3)  1  Tes.  sen.  231. 

(4)  Ambl.  10. 

(5)  1  Brown's  Cb.  C.  31. 

(6)  2  Vem.  621. 
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of  a  right  of  way,  the  judge  will  receive  extrinsic  evidence  of  the  state  of  the 
property  at  the  time  when  the  lease  was  granted.(l) 

'Evidence  as  to  designation  or  names  of  the  persons  tjlaiming. 

There  are  many  cases  where  claSmants  under  written  instruments  have 
Ijeen  designated  not  by  their  propemame,  but  imperfectly  described,  who 
yet  have  satisfied  the  court  by  evidence  that  they  were  the  persons  in- 
"tended.  Extrinsic  evidence  is  admissible  in  such  cases  for  the  purpose  of 
identifying  the  person,  and  to  show  that  the  claimant  comes  withia  the 
description  in  the  instrument ;  but  not  to  introduce  into  the  instrument  a 
new  name  or  another  description.(2) 

If  a  testator  bequeath  property  to  his  children,  that  term  must  be  under- 
-stood  in  its  strict  legal  sense  ;  and  legitimate  children,  if  there  are  any, 
will  "take  t'le  bequest.(3)  But  the  court  will,  if  required,  look  into  the 
state  of  the  testator's  family,  and  receive  evidence  that,  at  the  time  of 
making  his  will,  he  had  not  any  legitimate  children,  but  had  some  Ulegiti- 
mate,  who  were  adopted  into  his  family,  and  treated  by  him  as  his  chil- 
dren ;  and  upon  such  proof  the  court  might  understand  the  testator  to 
-mean,  by  the  words  he  had  used,  that  they  should  be  the  objects  of  his 
bounty,  and  take  the  bequeathed  property.  Here  the  strict  technical  sense 
xtf  the  word  children  is  waived,  and  the  more  popular  and  ordinary  sense 
given  to  it,  that  the  bequest  may  not  be  inoperative,  which  the  testator, 
who  must  have  meant  something,  never  could  have  intended ;  thus  the 
most  probable  meaning  of  the  testator,  in  using  the  words  in  his  will,  is 
'ascertained  by  means  of  extrinsic  evidence. 

In  the  case  of  Gill  agt.  She] ley, (4)  a  testatrix  made  a  devise  of  the  re- 
sidue of  her  estate  to  certain  classes  of  persons  mentioned  in  her  will,  and 


(1)  Osborn  v.  Wise,  '!  C.  &  P.  161,  by  Parke,  B.  Tlie  learned  judge  rejected  evidence  of  the 
declaration  or  acts  of  the  parties,  either  before  or  after  the  granting  Of  the  lease,  to  sliow  where 
the  way  was  intended  to  be. 

iElie  ruleapplies  with  equal  force  in  the  construction  of  deeds.  :Seaman  t.  Hogeboom,'21  Barb. 
398  ;  Oook  v.  Whiting,  16  111.  480 ;  Irwin  v.  The  United  States,  16  How.  U.  S.  513  ;  Wyman  v. 
Farrar,  35  Maine,  64 ;  Xathrop  v.  Blake,  3  Foster  (N.  H.)  46 ;  4  Id.  4S9 ;  Mixer  t.  Reed,  25 
Tt.  254. 

(2)  It  cannot  be  shonim'in  an  'action  at  law  that  the  name  of  the  grantee  was  inserted  in  a  deed 
by  a  mistake  of  the  aorivenw,  .in  .place  of  that  of  another  person,  the  intended  grantee.  Craw- 
ford V.  Spencer,  8  Gush.  418. 

(3)  See  1  Ves.  &  B.  466,  and  oases  there  referred  to. 

See  Ware  v.  Richardson,  3  Md.  505.  So  where  a  testator  gave  to  his  daughter  certiun  lots, 
with  power  to  give  the  same  by  deed  or  will  to  any  male  descendant  of  liis  family  bearing  the 
name  of  D.,  it  was  held  that  the  term  family  meant  childrenof  the  testator.  Dominick  v.  Sayre, 
3  Sand,  655.  See  as  to  a  gift  to  children,  Campbell  v.  Rawdon,  19  Barb.  19  ;  or  to  heirs,  Corbitt 
V.  Corbitt,  1  Jones  Eq.  (N.  C.)  114;  Collier  v.  Collier,  3  Ohio  (]!f.'S:)  369. 

(4)  The  abstract  of  this  case  is  from  the  report  in  V.  C.  Wigram's  Treatise,  p.  42  ;  S.  C,  re- 
ported in  2  Russ.  k  M.  336.  See  other  oases  upon  this  subject,  collected  in  the  .same  Treatise, 
pp.  43,  44.  The  case  of  Gill  v.  Shelley,  and  the  case  of  Doe  v,  Beyaon,  next  cited,  illustrate 
the  third  proposition  in  the  Treatise,  as  above  stated,  j).  338,  n. 
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amongst  tbem  included  tlie  children  of  tlie  late  Mary  Gladman.  The  con- 
testing parties  were  the  personal  representatives  of  the  onlg  legitimate  child 
born  of  Mary  Gladman',  and  an  illegitimate  child  of  Mary  Gladman. 
Proof  was  admitted  that  the  illegitimate  child  was  born  before  the  mar- 
riage of  Mary  Gladman,  and  that  the  facts  of  her  birth  and  illegitimacy, 
and  of  the  subsequent  marriage  of  her  mother,  and  of  the  birth  of  the  le- 
gitimate child,  and  the  fact  also  of  Mary  Gladman  having  only  one  legiti- 
mate child,  were  all  known  to  the  testatrix :  it  was  proved,  also  that  the 
testatrix  was  on  terms  of  intimacy  witli  Mary  Gladman  from  a  period 
before  the  marriage  until  her  death,  and  clothed  and  maintained  the  ille- 
gitimate child.  Upon  this  state  of  facts  it  was  contended,  on  behalf  of  the 
illegitimate  claimant,  that  as  no  circumstances  existed  before  or  at  the  date 
of  the  will,  or  could  possibly  arise  after  the  date  of  the  will  (Mary  Glad- 
man, to  whose  "  children"  the  devise  was  made,  being  then  dead),  with 
reference  to  which  the  testatrix  could  have  used  the  word  '^children"  in 
its  proper  sense,  the  court  must  look  into  the  circumstances  of  the  testa- 
trix's family,  and  see  whether  any  person  had,  by  reputation,  gained  the 
name  of  a  child  of  Mary  Gladman,  as  otherwise  the  word  "  children"  in 
the  will  could  not  be  satisfied.  On  the  other  side  it  was  argued,  and  cases 
were  cited  to  show,  that  children  and  illegitimate  children  cannot  take 
together  under  the  general  description  of  "  children ;"  but  the  reply  to  this 
was,  that  such  a  rule  applies  only  to  cases  in  which  the  word  "children" 
is  used  to  denote  a  class,  and  not  where  (as  in  the  present  case)  the  word 
■clearly  described  particular  individuals.  The  master  of  the  Bolls  decreed 
.that  the  claimant,  though  illegitimate,  was  entitled  to  share  in  the  residue 
with  the  representative  (of  the  legitimate  .child. 

One  other  case  may  be  added  in  illustration  of  the  same*  prindpla  In 
Doe  on  the  demise  of  Thomas  agt.  Beynon,(l)  a  testator  devised  real  prop- 
erty to  his  niece  for  life,  and  after  her  decease  to  her  three  .daughters 
(naming  them)  as  tenants  in  common.  It  .appeared  in  evidence  that  the 
aaieoe  was  mairied,  and  had  by  her  jmajriage  three  daughtefrs,  inaiaed  :as 
described  in  the  will.  The  defendant  was  one  of  these  daugMers.  'The 
two  other  daughters  were  dead ;  one  of  them,  named  Blizaibeth,  having 
died  a  few  weeks  after  birth,  and  .some  years  before  the  date  of  the  will. 
The  lessor  of  the  plaintiif,  whose  Christian  name  was  also  iElizabeiS\, 
■  claimed  as  an  illegitimate  ohild  of  the  niece:  she  was  bora'deven  moriths 
after  her  mother  became  a  widow,,  and  three  years  before  the  date  of  the 
will.  Erskine,  J.,  who  tried  ,the  cause,  held  that  the  words  of  tlie  will 
prima  facie  imported  legitimate  chaldren,  and  'that  although  the  illegitimasie 
daughter  might  be  included,  it  lay  on  the  lessor  (■€  tlie  pla)in*iff  to  sbo-w 
that  the  testator  so  intended ;  he  therefore  recjuired  some  proof  that  the 


(1)  12  A.  &  E.  431.    The  facts  of  the  oaae,  as  here  stat6(^  are  principally  taken  from  the  juSg- 
ment  of  Lord  Denjaan,  C.  J. 
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testator  intended  to  include  tlie  illegitimate  daughter  Elizabeth  in  the 
devise  in  question ;  he  also  held,  that  in  order  to  establish  or  rebut  this 
proposition,  evidence  might  be  admitted  of  all  the  circumstances  of  the 
family,  the  intercourse  which  the  testator  had  with  his  niece  and  her  chil- 
dren, and  his  knowledge  of  their  number  and  names.  Such  evidence  was 
therefore  admitted ;  and  the  jury  found  their  verdict  for  the  defendant, 
being  satisfied  that  the  testator  intended  Elizabeth,  the  legitimate  daugh- 
ter, whom  he  did  not  appear  to  have  known  to  be  dead,  and  not  to  have 
intended  the  lessor  of  the  plaintiff,  of  whose  existence  he  was  ignorant,  and 
whose  birth  had  been  studiously  concealed  from  him.  The  Court  of 
Queen's  Bench  afterwards  determined  that  the  ruling  of  the  judge  was  cor- 
rect, and  that  the  evidence  had  been  properly  received. 

In  like  manner,  a  claimant  would  be  admitted  to  show  by  evidence  that 
the  testator  used  to  call  him  by  the  name  mentioned  in  the  will  as  a  nick- 
name, and  that  there  was  no  person  bearing  that  name  known  to  the  tes- 
tator :  upon  such  evidence,  the  court  would  have  to  determine,  whether 
the  testator  did  not  intend  to  designate  him  by  the  name  he  has  used.(l) 

In  Abbott  agt.  Massie,(2)  where  a  bequest  was  made  to  "  Mrs.  G."  evi- 
dence was  allowed  to  be  given  to  show  that  the  testator  meant  a  Mrs. 
Gregg  by  that  designation.  The  nature  of  the  evidence  is  not  stated  in 
the  report,  but  it  was  probably  shown  that  the  testator  was  in  the  habit  of 
calUng  Mrs.  Gregg  "  Mrs.  G."(3) 


(1)  Masters  v.  Masters,  1  P.  "Wms.  421,  infra,  p.  135.  And  see  cases  collected  in  T.  C.  Wi- 
gram's  Treatise,  p.  54,  n.  c,  and  in  Mr.  Jarman's  Treatise  on  "Wills,  pp.  381-383.  See  also  by- 
lord  Abiager,  0.  B.,  in  Doed.  Hisoooks  v.  Hisoocks,  5  M.  &  W.  368. 

(2)  3  Ves.  148. 

(3)  By  Eolfe,  B.,  13  M.  &  "W.  204. 

Note  509. — In  Massachusetts,  it  has  been  said  in  a  general  way,  that  where  a  contract  has 
been  reduced  to  writing,  and  the  name  of  the  contracting  party  has  been  omitted,  the  omission 
may  be  supplied  by  extrinsic  evidence.  Per  Parker,  C.  J.,  in  Brown  v.  Gilman,  13  Mass.  R,  158. 
Bee  S.  P.,  stated  by  Porter,  J.,  in  Pennlman  v.  Barremore,  6  Mart.  Lou.  R.  497,  who  says  the  omis- 
sion may  be  suppUed  hy  parol. 

In  Pennsylvania,  an  award  was  that  "  an  order  for  £550  should  be  given  on ,"  mentioning 

no  name ;  and  it  was  held,  that  the  omission  might  be  supphed  by  parol.  The  case  is  badly  re- 
ported, but  it  is  probable  there  was  some  certainty  added,  by  which  the  person  intended  could 
be  identified.    Lynn  v.  Risberg,  2  Dall.  180.     See  Grier  v.  Grier,  1  Id.  172. 

If  a  date  of  an  instrument  be  omitted,  it  may  be  supplied  by  evidence  of  the  actual  time  of 
deUvery.    Eenner  v.  Creditors,  8  Mart.  Lou.  R.  (N.  S.)  36.    See  the  cases  post,  note. 

In  Louisiana,  a  bond  was  perfect  in  every  respect,  except  that  in  the  penal  part,  after  the 
■words  fowrieen  hmdred  and  ten,  the  word  "  dollars"  was  omitted ;  but  the  bond  having  been 
given  pursuant  to  a  judge's  order,  directing  one  in  the  sum  $1,400,  the  court  thought  the  omis- 
sion a  mere  clerical  error,  which  might  be  suppUed,  even  in  an  action  on  the  bond,  where 
there  existed  as  high  or  higher  evidence  by  which  to  aot.  Penniman  v.  Barremore  6  Mart 
Lou.  R.  (N.  S.)  494,  496.  ' 

Cases  of  mere  clerical  omission  are  frequently  aided  by  construction.  As,  where  a  bill  pro- 
duced appeared  to  be  for  fifty,  without  the  addition  of  pounds,  held,  that  the  sum  fifty  in  the 
margin,  expressed  in  figures,  preceded  by  the  sign  "  £,"  removed  all  doubts,  and  showed  that 
the  word  fifty,  in  the  body  of  the  bill,  was  intended  for  pounds.     See  Penniman  v.  Barre- 
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Mistake  in  name.    Explanatory  evidenee  admitted. 

In  Beaumont  agt.  PellXl)  a  testator  bequeathed  a  legacy  to  Catherine 
Earnley  ;  no  person  bearing  that  name  appeared  to  claim  it ;  parol  evi- 
dence was  admitted,  to  show  that  Gertrude  Yardley  was  the  person  meant ; 
and  the  decree  of  the  master  of  the  Rolls  established  the  will  in  her  favor. 
The  reception  of  some  parts  of  the  evidence,  namely,  that  produced  for  the 
purpose  of  showing  that  the  attorney,  employed  to  draw  the  will,  had  mis- 
understood the  testator,  and  written  down  a  wrong  name  by  mistake ; — ■ 
and  the  fact  of  the  testator  having  referred  the  attorney  to  his  wife  and 
another  person  for  information,  who  declared  that  Grertrude  Yardley  was 
the  person  intended — would  not  now  be  warranted  according  to  the  late 
decisions.(2)  But,  it  has  been  considered,  that  the  judgment  of  the  court 
in  that  case  may  be  supported  on  the  proof  of  the  facts,  that  the  testator 
was  accustomed  to  address  Gertrude  by  the  name  of  Gatty  (which  was 
thought  to  be  a  familiar  name  spoken  short  for  Gertrude),  and  that  there 
was  no  such  person  as  Catherine  Earnley.  (3) 

In  Lee  agt.  Pain,  (4)  the  testatrix  had  bequeathed  legacies  to  "  Mrs.  and 
Miss  Bowden,  of  Hammersmith,  widow  and  daughter  of  the  late  Eev.  Mr. 
Bowden."  The  codicil  containing  the  legacies  was  dated  in  1836.  Evi- 
dence was  admitted  to  show  that  Mrs.  Bowden,  the  widow  of  the  Rev.  J. 


more,  6  Mart.  Lou.  R.  497,  498,  Porter,  J. ;  Hunt  v.  Adama,  6  Mass.  R.  519.  (See  Moseley  v. 
Brigham,  1'.!  Texas,  104.) 

As  to  instances  where  a  contract  has  been  left  incomplete  in  some  particular,  and  there  existed 
either  an  express  or  implied  authority  to  supply  the  defect,  which  was  afterwards  done,  see  May 
V.  Harding,  6  Mass.  R.  300 ;  Boyd  v.  Brotherson,  10  Wend.  93;  Clute  v.  Small,  17  Wend.  238  ; 
Chitty  on  BiUs  (ed.  of  1836),  pp.  206,  207. 

Mr.  Gresley  has  classed  the  cases  cited  in  the  text  along  with  those  where  the  written  evidence 
is  not  the  exclusive  medium  of  proof,  and  the  facts  evinced  by  it  may  as  well  be  proved  by  parol, 
Gresl.  Eq.  Ev.  196,  197.  Such  is  the  law  with  regard  to  receipts,  memoranda,  &c.,  &c.  See  ante, 
note  445.  See  also  S.  P.,  in  Massachusetts,  aa  to  the  registry  of  a  vessel,  Vinal  v.  Burril,  16 
Pick.  401. 

In  Massachusetts  the  records  of  a  parish,  as  to  grants  of  money,  may,  in  certain  cases,  be  fal- 
sified and  contradicted  by  parol.    Bangs  v.  Snow,  1  Mass.  R.  181. 

On  a  writ  de  homine  replegiando  in  Pennsylvania,  against  one  who  held  the  plaintiff  in  slavery, 
the  defendant  offered  evidence  to  show  that  the  name  of  Ruth,  which  appeared  in  the  registry, 
was  iatended  for  Lucy,  the  plaintiff';  but  the  evidence  was  rejected.  An  error  in  the  Christian 
name,  say  the  court,  is  essential  unless  corrected  by  another  description  annexed,  as  wife, 
bishop,  earl,  &c.  Lucy  v.  Pumfrey,  Addis.  R.  380,  See  Campbell  v.  Wallace,  3  Yeates' 
R.  572. 

(1)  2  P.  Wms.  141  i  2  Eq.  Ca.  Ab  366,  pi.  8.  In  Dowsett  v.  Sweet  (Ambl.  174),  a  legacy  was 
given  to  John  and  Benedict,  sons  of  John  Sweet.  John  Sweet  had  only  two  sons,  named  Jamea 
and  Benedict ;  it  was  proved  also  that  the  testator  used  to  call  James  by  the  name  Jacky.  The 
Lord  Chancellor  held  that  James  was  entitled  to  the  legacy,  oft  the  facts  first  proved,  independ- 
ently of  the  fact  last  mentioned.     See  also  Thomas  v.  Thomas,  6  T.  R.  671,  infra. 

(2)  See  MiUer  v.  Travers,  8  Bing.  244,  and  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W.  368 ;  evi- 
dence was  also  given  of  the  testator's  declarations  as  to  his  intention  of  providing  for  Gertrude 
Yardley,  as  to  which  see  infra,  Sect.  4. 

(3)  See  judgment  of  Lord  Abinger,  C.  B.,  in  Doe  d.  Hiscocks  v.  Hiscocks,  ui  swpra. 

(4)  4  Hare,  251. 
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Bowden,  died  in  1820;  that  Mrs.  Washbourne  (who  with  her  daughter 
claimed  the  legacy)  was  the  daughter  of  Mr.  and  Mrs.  Bowden,  and  the 
widow  of  the  Rev.  D.  Washbourne,  a  dissenting  minister  at  Hammer- 
smith, that  the  testatrix,  who  had  been  intimately  acquainted  with  the 
family,  had  been  in  the  habit  of  calling  Mrs.  Washbourne  by  the  name  of 
Bowden,  and  that  being  after  reminded  of  the  mistake,  always  acknowl- 
edged she  had  confounded  the  two  names.  Wigram,  V.  C,  under  these 
circumstances,  decided  that  the  claimants  were  entitled  to  the  legacies. 

In  Blundell  agt.  Gladstone,  (1)  where  there  was  a  devise  in  trust  for  the 
son  of  "  Edmond  Weld,  of  Lulworth,  Esq.,"  parol  evidence  was  admitted  to 
show  that  the  testator  had,  on  various  occasions  called  the  possessor  of 
lulworth  by  the  name  of  Edmund,  though  he  had  been  o(ten  reminded 
that  his  real  name  was  Joseph. 

But  in  Andrews  agt.  Dobson,(2)  a  legacy  was  bequeathed  to  "  James, 
the  son  of  Thomas  Andrews,  of  Eastcheap,  printer."  It  appeared  from  the 
evidence,  that  there  was  no  person  of  the  name  of  Thomas  Andrews,  in 
Eastcheap,  but  there  was  James  Andrews,  a  printer,  who  lived  there ;  and 
this  James  Andrews  had  one  son,  named  Thomas,  by  his  first  wife,  who 
was  related  to  the  testator ;  he  had  also  a  son  by  a  second  wife, 
named  James,  who  was  in  no  manner  related  to  the  testator.  The 
plaintiff  was  the  son  by  the  first  wife,  and  claimed  the  legacy,  insist- 
ing the  testator  meant  Thomas,  the  son  of  James  Andrews,  instead  of  Jam^es, 
the  son  of  Thomas  Andretos.  Sir  Lloyd  Kenyon,  M.  E.,  said,  that  although 
there  were  cases'  in  which  legacies  had  been  left  to  persons  by  nick- 
names,(2)  and  evidence  had  been  admitted  to  show,  that  the  testator 
usually  called  them  by  those  names,  he  thought  the  present  case  was  be- 
yond all  precedent,  and  dismissed  the  bill  for  inquiry.  Here,  the  object 
of  the  suit  was  to  make  a  material  alteration  in  the  will,  for  the  purpose 
of  correcting  a  misdescription  made  by  mistake,  and  to  substitute  the 
pltdntiflf,  as  legatee,  in  the  place  of  the  person  misdescribed. 

Evidence  to  identify  the  thing  described. 

The  same  rule  f  )r  the  reception  of  evidence  applies  to  the  thing  de- 
scribed in  a  written  instrument,  no  less  than  to  the  persons  described. 
Extrinsic  evidence  is  admissible  for  identifying  the  thing  as  well  as  the 
person  intended  by  the  maker  of  the  instrument,  that  is,  to  enable  the 
court  to  interpret  his  words,  and  to  determine  whether  the  descriotion  ap- 
plies to  the  thing  claimed.  It  is  obvious  that  some  kind  of  extrinsic  evi- 
dence, even  in  the  simplest  case, — except  where  the  mere  exposition  of 
the  instrument,  taken  by  itself  alone,  is  required  of  the  court, — is  indis- 
pensably necessary,  and  therefore  admissible.(3) 


(1)  11  Sim.  467 ;  S.  C,  1  rhUl.  28i. 

(2)  1  Cox,  425.     See  also  Holmes  v.  Custanoe,  12  Ves.  269. 

iS)  Note  610. — Etidbnob  to  identify  the  thins  ob  person  described. — Usage. — To  aaoer- 
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tain  whether  a  case  presents  explainable  ambigiiity,  or  inaccurate  description,  "  a  comparison 
must  necessarily  be  instituted  between  the  description  in  the  instrument,  and  the  subject  mat- 
ters which,  it  is  contended,  are  sufficient  to  satisfy  it.  To  do  so  with  certainty,  and  to  make  the. 
decision  of  the  judge,  in  expounding  an  instrument,'  independent  of  the  accidents  of  his  greater 
or  less  knowledge  of  the  sense  of  the  words  used  by  the  writer,  and  of  the  fkcts  to  which  they, 
may  be  applicable,  it  is  evidtently  necessary  that  parol  evidence  should  be  admitted,  to  show, 
what  is  the  sense  of  the  words  used,  and  what  are  the  facts  to  which  they  may  be  applicable. 
With  this  view,  evidence  must  be  admissible,  of  all  the  circumstances  surrounding  the  author  of 
the  instrument."     2  Phill.  Ev.  731,  132  (8th  Lend,  ed.) 

The  right  of  resorting  to  extrinsic  cotemporaneous  circumstances  in  aid  of  written  instruments 
has  been  most  fully  and  frequently  illustrated,  perhaps,  by  the  cases  relating  to  the  exposition  of" 
wills.  On  this  head,  Mr.  Wigram  lays  down  the  following  proposition  as  being  the  result  of  the 
English  cases :  "  Every,  claimant  under  a  will  has  a  right  to  require,  that  a  court  of  construction 
in  the  execution  of  its  office,  shall,  by  means  of  extrinsic  evidence,  place  itself  in  the  situation  of 
the  testator,  the  meaning  of  whose  language  it  is  called  upon  to  declare.''  Wigram  on  Extr. 
Ev.  69;  Id.  138. 

There  seems  to  be  no  material  distinction  between  wills  and  other  instruments  in  this  respect. 
Id.  58,  note  6.  For  the  general  doctrine  as  applicable  to  wUls,  deeds,  Ac,  see  the  text;  also  per 
Parke,  J.,  in  Doe  ex  demi  Templeman  v.  Martin,  1  Nev.  &  Mann.  524;  Guy  v  Sharp,  1  Mylne, 
&  Keene,  602,  per  the  lord  Chancellor;  per  Shaw,  C.  J.,  in  Brown  v.  Thorndiiie,  15  Pick.  R. 
400 ;  Sargent  v.  Towne,  10  Mass,  R.  303,  per  Our. ;  Gresl.  Eq  Ev.  201 ;  per  Van  ITess,  J.,  Doe 
«x  dem.  Barnes  v.  Provoost,  4  John.  R.  63;  Webster  v.  Atkinson,  4  New  Hamp.  R.  21 ;  Shelton 
v.  Shelton,  1  Wash.  R.  53,  56;  Fowle  v.  Bigelow,  10  Mass.  R.  383,  384;  Heald  v.  Cooper,  8 
Greenl.  36;  per  Wilde,  J.,  in  Comstock  v.  Tan  Dusen,  5  Pick.  166 ;  Ely  v.  Adams,  19  John.  R. 
313,  317:  Leland  v.  Stone,  10  Mass.  R.  461,;  Etting  v.  United  States  Bank,  11  Wheat.  59; 
Bdrington  v.  Harper,  3  J.  J.  Marsh.  355;  Brown  v.  Haven,  3  Pairf.  R.  164.  How  far  cotem- 
poraneous and  other  declarations  are  admissible  upon  the  principle  of  the  above  cases,  see  a/ihte, 
jiote  516. 

In  the  simplest  case  that  can  be  put,  inquiiy  aliunde  must  be  made  for  the  subject  or  object  to 
"which  the  instrument  refers,  before  the  court  can  declare  its  application.  If,  in  the  description 
of  an  estate,  it  is  designated  correctly  as  blaokacre,  there  must  be  evidence  to  show  what  land  it 
is  that  is  known  by  that  name.  Per  Coleridge,  S.,  in  Doe  v.  Holtom,  5  Adol.  &  EUis,  81.  See 
Doe  ex  dem  Gore  v.  Langton,  2  Barn.  &  Adol.  680;  So  where  land  was  described  in  a  devise  as 
"a  tract  of  land  called  the  'Beaver  Dam;"  held,  that  parol  evidence  might  be  resorted  to  to  ex- 
plain the  ambiguity  and  apply  the  devise  to  the  subject  matter  intended.  Hatch  v.  Hatch,  2 
Hayw.  R.  32,  The  like  resort  to  extrinsic  or  parol  evidence  is  necessary  and  allowable,  where 
a  devise  or  deed  is  oithe  homefwrm  on  which  the  testator  or  grantor  dwells.  Doolittle  v.  Blakes- 
ley,  4  Day's  R.  265  ;  Venable  v.  McDonald,  4  Dana's  R.  336.  See  Whitaker  v.  Sumner,  9  Pick. 
308,  311.  So  if  a  deed  or  devise  be  of  an  estate  purchased  of  A.,  or  a  fa/rm  occupied  by  3.,  ex- 
trinsic evidence  must  be  allowed  to  show  what  land  it  was  that  had  been  purchased  of  A.,  or 
which  B.  occupied.  Per  Sir  W.  Grant,  1  Meriv.  653.  See  Jackson  ex  dem.  Van  Vechten  v. 
Sill,  11  John.  R.  201 ;  Jackson  ex  dem.  Lowell  v.  Parkhurst,  4  Wend.  R.  369.  Parol  evidence, 
however,  can  only  be  resorted  to  when  it  does  not  appear  that  there  is  better  evidence  in  the 
party's  reach.  Accordingly,  where  premises  in  a  deed  were  described  as  those  purchased  of  A., 
and  nothing  further  was  added,  held,  that  the  deed  from  A.  to  the  grantor  must  be  produced,  in 
order  to  tocate  the  thing  granted.  Jackson  ex  dem.  Lowell  v.  Parkhurst,  4  Wend.  369.  Other- 
wise, where  there  is  a  further  sufficient  description  by  metes  and  bounds.  Harlow  v.  Thomas, 
15  Pick.  66.  Where  a  man  sells  aH  the  slaves  he  owns  at  A.,  or  his  share  of  his  fa{her''s  estate, 
parol  evidence-  is  necessarily  allowed,  in  the  first  case,  to  show  how  many  slaves  he  had  at  A.,, 
and  in  the  second,  how  much  of  his  father's  estate  he  would  be  entitled  to.  See  Barkley  v. 
Barkley,  3  McCord,  269;  South  Carolina  Society  v.  Johnson,  1  McCord,  41. 

So,  where  lands  are  described  in  a  deed,  devise,  or  other  instrument,  by  metes,  bounds, 
■courses,  &c. ;  you  must  necessarily  go  out  of  the  instrument  to  identify  the  land  by  extrinsic  evi- 
■dence  ascertaining  the  bounds.  See  Robertson  v.  McNeil,  12  Wend.  581 ;  Scott  v.  Sheakley,  3 
Watts'  R.  52;  Wing  v.  Burgis,  1  Shepley's  R.  111. 

•This  inquiiy  may  result  in  showing  the  existence  of  two  objects  equally  within  the  description, 
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and  then  the  case  will  fall  within  the  principle  of  those  ante,  note  450.  See  also  post,  notes  516, 
518  and  519.  As  where  the  head  of  Swan  Creek  is  called  for,  and  two  creeks  are  set  up  by  the 
respective  disputants,  or  two  places  as  the  head  of  Swan  Creek ;  parol  evidence  is  allowed  to 
show  which  creek  is  the  one  intended,  and  which  of  the  two  places  is  the  head  of  it.  So,  also, 
if  a  tree  is  called  for,  and  there  are  two  trees,  or  the  line  of  a  given  tract,  and  there  are  two  tracts 
of  the  same  name.  Hammond  v.  Eidgeley,  5  Harr.  &  John.  215;  Claremont  v.  Carlton,  2  N. 
Hamp.  E.  373 ;  Blake  v.  Dougherty,  5  Wheat.  359 ;  Storer  v.  Freeman,  6  Mass.  R.  440,  441. 
See  also  South  Carolina  Society  v.  Johnson,  1  McCord,  47,  48;  Linscott  v.  Pernald,  5  Greenl.  E. 
496;  Brown  v.  Haven,  3  Pairf  160.  Where  a  deed  calls  for  a  "highway,'' parol  evidence  is 
admissible  to  locate  the  highway  de  facto,  and  that  will  be  deemed  the  call  intended,  in  prefer- 
ence to  the  recorded  highway ;  even  though  the  latter  corresponds  most  nearly  with  the  course 
and  distance.    Rich  v.  Rich,  16  Wend.  663. 

The  propriety  of  looking  at  extrinsic  cotemporaneous  circumstances,  in  instances  like  the  pre- 
ceding, is  clear  and  undoubted.  .  Upon  the  same  principle,  in  a,  variety  of  other  cases  less  sim- 
ple in  their  character,  facts  presumably  present  to  the  mind  of  the  author  of  the  instrument,  such 
as  the  local  situation  and  general  condition  of  the  subject  matter  claimed  to  be  within  the 
description,  the  name  by  which  it  was  known,  the  visible  marks  upon  it,  &c.,  &c.,  may  be  resorted 
to  in  order  to  evolve  and  effectuate  the  real  intent.  Accordingly,  where  a  river  was  named  as 
the  boundary  of  land,  under  such  circumstances  as  to  convey  the  land  to  the  centre  or  middle  of 
the  river,  and  thus  include,  prima  facie,  an  island  lying  nearest  the  bank  where  the  premises 
were  situate ;  held,  that  if  the  island  was  of  such  length,  and  so  near  the  centre,  as  to  caBse  the 
stream  on  each  side  of  it,  singly  to  be  considered  and  called  in  common  parlance  the  river,  and 
not  branches  or  parts  of  it,  that  fact  might  be  shown,  with  a  view  of  Umiting  the  deed,  and 
exempting  the  island  from  its  operation.     Claremont  v.  Carlton,  2  N.  Hamp.  R.  369,  372,  373. 

In  Storer  v.  Freeman  (10  Mass.  R.  435),  the  question  was  upon  the  meaning  of  the  word  sAore, 
when  used  as  expressing  a  boundary  on  the  sea  where  the  tide  ebbs  and  flows.  Two  deeds 
were  introduced,  made  by  the  same  grantor,  and  relied  upon  by  the  plaintiff;  the  first  purported 
to  convey  twelve  and  a  half  acres  within  certain  bounds,  two  of  which  were,  "running  from  a 
certaui  stake  there  described,  nonh  twenty-eight  degrees  west  to  the  shore  &c.,  thence  hy  the  shore 
to  the  other  land  of  the  said  C."  The  other  deed,  which  was  to  a  different  grantee,  and  bore 
date  the  next  day  after  the  first,  purported  to  convey  the  like  quantity  of  acres,  adjoining,  on 
one  side,  the  land  described  in  the  other.  Among  the  boundaries,  one  line  ran  from  a  heap 
of  stones,  northwestwardly  seven  rods,  to  a  heap  of  stones,  '•  al  the  shore,  &c.,  at  William,  SlweU's 
comer,  so  called,  thence  by  the  shore,"  to  the  land  conveyed  in  the  first  deed.  The  court  held, 
that  none  of  the  monuments  having  been  located,  the  deeds  only  carried  the  land  prima  facie  to 
the  high-water  mark.  They,  however,  suggested,  for  the  benefit  of  the  plaintifl',  if  he  should 
again  try  the  cause,  that  this  construction  might  be  varied  by  parol.  "In  the  second  deed," 
they  said,  "  a  boundary  line  is  described  to  run  to  a  heap  of  stones  by  the  shore,  at  ElweWs 
corner.  The  shore  has  two  sides,  high-water  mark,  and  low-water  mark.  ElweWs  corner  is  de- 
scribed as  a  known  monument.  If  it  is  at  low-water  mark,  it  is  by  the  shore,  as  well  as  if  it 
was  at  high  water-mark.  Now,  if  it  be  a  fact  that  this  corner  was  a  known  monument  at  low- 
water  mark,  the  plaintiff  might  be  admitted  to  prove  it  by  oral  testimony.  Then  the  boundary 
line,  running  to  ElwelVs  coi-ner,  would  cross  the  flats  to  low-water  mark ;  and  the  next  boundary 
line  running  by  the  flats,  must  run  by  the  same  side  of  tbe  flats  on  which  ElweWs  corner-  stands ; 
and  thus  the  flats  would  be  included  by  the  boundaries  of  the  laud  conveyed  by  the  second  deed. 
And  further,  from  this  fact,  the  lirst  deed  would  receive  a  difl'erent  consideration,  as  it  was  exe- 
cuted by  the  same  grantor.  For,  as  the  boundary  line  running  from  ElweWs  corner,  runs  to  the 
land  conveyed  by  the  first  deed,  if  that  line  run  by  the  low-water  mark,  then  the  land  con- 
veyed by  the  first  deed  must  also  extend  to  the  low- water  mark;  and  we  should  presume  tliat 
the  word  shore  was  used  unteohnically,  and  without  legal  accuracy,  as  importing  low-water 
mark.''    See  further,  the  case  of  Waterman  v.  Johnson,  13  Pick.  261,  stated  ^)os7,  note  516. 

Where  a  mortgage  described  the  premises  as  two  hundred  and  forty-five  acres  of  land  on  which 
A.  V.  then  (at  the  date  of  the  mortgage)  lived,  bounded  according  io  two  deeds  to  A.  V.from  G,and 
F.  which  latter  deeds  embraced  365  acres ;  held,  that  proof  showing  a  son  of  A.  V.,  iij  the 
actual  and  visible  occupancy  of  100  acres,  parcel  of  the  365  acres,  at  the  very  time  the  mortgage 
was  given  (the  100  acres  having  been,  before  that,  defined  and  set  off  to  the  son  under  a  gift 
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fro*  A.  v.),  was  adaissible  not  only,  but  the  jury  might  Infer  from'  it  that  the  one' hundred  acre 
piece  was  not  parcel  of  the  land  mortgaged.  Venable  v.  McDonald,  4  Dana's  R.  436.  See  Le- 
land  V.  Stone,  10  Mass.  R.  459,  stated  ^os<,  note  516.  See  also  Barlow  v.  Thomas,  15  Pick.  66, 
and  other  cases  in  cotineetion  'with  it,  cmM,  note  487. 

Where  the'  plaintiff  sued  on  a  general  warranty  in  writing  of  the  soundness  of  a  slave,  and  the 
defect  complained  of  was  in  one  of  the' arms;  the  defendant  was  allo-wed  to  prove  by  parol  th© 
circumstances  and  condition  of  the  slslve  at  the  time  of  the  sale,  and  'what  then'  parsed  betweetf 
the  parties,  so  as  to  establish  that  the  defect  was  open  and  visible  not  only,  but  commutii&ated  to 
the  plaintiff;  and  held,  that  such  being  the  case,  the  defect  was  not  ooverbd  by  the  general  war- 
ranty.   Schuyler  v.  RusS;  2  Cain.  R.  202.     Seepo^  note  516. 

Where  a  right  of  way  grantied  is  prima  facie  obscure,  the  state  of  the  premises  at  the  time  of 
the  grant  may  be  proT^ed,  in  order  to  see  ■whether  it  has  or  has  not  been  suflBciently  described. 
See  Osborn  v.  Wise,  T  Can*.  &■  Payne,  761 ;  Comstock  v.  Van  Dusen,  5  Pick.  166. 

In  Pennsylvania,  the  defendants,  a  canal  company,  were  sued'  for  injuries  done  bj?  them  to  tfie 
plaintiff's  lands,  in  constructing  theli*  canal.  On  the  trial,  they  relied  on  a  sealed  contract,  by. 
Which  they  agreed  to  purchase,  and  the  plaintiff  to  sell,  at  a  fixed  price  per  acre,  the  lamd  whmh 
inighl  be  occnpiid  by  the  carnal,'  ihetn  about  to  be  made;  the  purchase  money  to  be  paid  as  soon  as 
the  quality  of  land  should  be  asoertainedj  and  the  deed  made  out ;  held,  admissible  for  the  plain-^ 
tiff  to  prove,  that  at  the  time  of  making  the  corltraot,  the  line  or  route  of  the  canal  was  desig- 
nated by  stakes  set  up  through  the'  plaintiff's  lands,  and  in  tliis  way  identify  thelaiidg  in  refer-^ 
ence  to  -which  the  contract  was  made,'  so  as  to  lay  the  foundation  for  proving  damages  beyond, 
the  lands  agreed  to  be  sold.    Bertsch  v.  The'Iiohigh  Coal  and  Nav.  Co.,  4  Rawle,  130. 

The  manner  in  Which  property  has  been'  used  and  enjoyed,  may  be  important,  in  cOnheofciDB 
-With  its  visible  markS;  condition,  Ac-  In  the  case  of  pergonal  property,  even  its  accidental  or  terw 
p&rary  locality  at  the  date  of  the  insttument(  may  exert  a  decisive  influence  on  the  question  of 
construction;  especially  when  connected  -with  proof  of  the  rank  and- occvpation  ofthepax-tiy.  By 
3  •will  of  a  nrasioal  instriiment'  maker,  gi'ring  his  household  furnit/wre,  a  piano  forte  might  or  might 
not  pass,  according  to  the  circumstance  of  its  being  in  his  d-welling-house  or  in  his  warehouse. 
See  Pratt  v.  Jackson;  1  Bro.  P.  C.  222.  A  bequest  of  jewels  by  a  nobleman  'would' pass  all;  but 
if  by  a  jeweler;  it  would  not  pass  those  he  had  in  his  shop.  Colpoys  v.  Colpoys,  Jacob,  451,.  said 
by  master  of  the  Rolls.  If  a  person  of  rank  buys  a  service  of  plate  suitable  to  his  quality,  and 
never  uses  it,  yet  it  may  pass  as  household  fwrnHu/fe.'  Kelly  v.  Powlet,  Ambl.  610.  A  tradesman 
has  a  dozen  of  silver-handled  knives  and  forksj  which  he  commonly  uses,  and  has  besides  a  serv- 
ice of  plate,  which  perhaps  he/  bought  as  a  good  bargain-;  the-  service  would  not  pass-  as  household 
Jwrnitwre.  Id.  See'  Bun-n  v.  Winthrop,  1  John.  Oh.  R.  329.  In  Le  i'ari'ant  v.  Spencer  (1  'V'es. 
sen.  97),  3  captainof  an  Bast  India  ship  gave  by  wUl,.  "all  his  household  furniture,  linen,  plate 
and  apparel,  whatsoever.''  The  testator  died  possessed'  of  plate,  India  and  dimity  goods,  and 
some  rough  diamonds.  Lord  Hardwicke  directed  a  reference  to  the  master  to  distinguish  whait 
goods  he  had  for"  his  own  domestic  use;  and  what  for  trade  or  merchandise,  "  without  which,"  he 
said,  "  it  was  impossible'  to  determine  the  extent  of  the  beqflestj"  'Where  there  is'  a  gift  of  the 
testator's  stock,  that  is  ambiguous ;  it  has' different  meanings  when  used  by  a  farmer,,  and 'a  mer- 
chant.    Colpoys  V.  Colpoys,  Jacob,  451,  said  per  master  of  the  Rolls. 

The  following  cases  show  how  e'Vidence  in  respect-  to  the  mode  of  use,  &c.,  may  affect  instru- 
ments relating  to  real  property.  A  testator,  by  his-  will,  devised  his  plantation  on  John's  Island, 
eotetaining  five  hundred  and  forty  acres.  He  had  two  tracts  on  John's  Island,  one  of  cleared 
laikd,  which  he  planted,  containing  three  hnndred  and  ninety  acres ;  and  at  the  distance  of  two 
or  three  miles,  a  traot'of  pine  land,  containing  one  hundred  and  forty-seven  acres.  Parol  evi- 
dence was  received  to  show,  that  the  traiot'of  pine  land  had  always  been  useS  with  the  other,  and 
was  necessary  to  it;  that  the  two  tracts  had  always  been  considered  to  form  one  plantation;  and 
th'at  the  testator's  son  and  heif-at-law  had  admitted  the  right  of  the  devisee  to  both;  and  these 
facts  were  held  to  establish'  the  intent  -  of  the  testator  to  pass  both  tracts  under  the  devise.  "Wil- 
son', Adm'r,  adb;  Robertson,  Harp.  Eq;  R.  56.  The'  term  a/j^pwHtiMmes,  which  generally  carries 
whatever  is  "  usually  letfett  or  occupied  with  the  land''  (Plow.  170),  is  a  plain  instance  of  ainbi- 
gttitj',  calling  for  the- aid  of  extrhisie  evidence';  and  parol  proof  must-  be  allowed  to  ascertain 
What  is  within  the  term,  nhless  the  extent  of  the  claim  appears  on  the  face  of  the  instrument ; 
and  even  then,  toascArdflitn  what  -wa**S,-  wha^dams,  or' What  raoes,  have  been  used  and  oc(Sa'- 
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pied  as  appertaining  to  the  property  purchased,  such  evidence  will  in  many  cases  be  necessary. 
Hall  V.  Benner,  1  Pennsylv.  E.  402,  409. 

Though  a  testator,  having  freehold  and  leasehold  property  in  the  same  place,  by  a  devise  of  his 
lands  and  tenements  in  that  place,  passes  only  his  freehold  lands ;  or  by  a  devise  of  his  mes- 
suages, lands  and  tenements  in  that  place  to  uses  applicable  only  to  freehold  property,  may  be 
considered  as  intending  to  devise  only  his  freehold  property  (Rose  v.  Bartlett,  Oro.  Car.  292,  cited 
by  Sir  John  Leach,  in  Hobson  v.  Blackburn,  1  M.  &  K.  579;  Thompson  v.  Lady  Lawley,  2  Bos. 
&,  Pull.  303);  yet  a  different  construction  may  be  put  upon  the  wiU,  and  the  leasehold  pass,  if  a 
different  intention  can  be  collected  from  the  circumstance  of  the  leasehold  property  being  blended 
in  enjoyment  with  the  freehold,  although  the  limitations  be  to  uses  strictly  applicable  to  freehold 
property  only.  By  Sir  John  Leach,  Hobson  v.  Blackburn,  1  M.  &  K.  571 ;  Goodman  v.  Edwards, 
2  Id.  759;  Newton  v.  Lucas,  6  Sim.  54,  and  on  appeal,  1  M.  &  K.  391.  See  also  the  cases  of 
Lowe  V.  Lord  Huntingtower,  and  Standen  v.  Standen,  cited  and  commented  on  in  the  judgment 
of  Miller  V.  Travers,.anfe,  note  450;  Lane  v.  Earl  of  Stanhope,  6  T.  Rep.  345. 

The  nature  and  value  of  the  interest,  which  the  party  had  in  the  property  designated,  may  be 
very  material.  See  Jackson  ex  dem.  Murphy  v.  Tan  Hoesen,  4  Cow.  E.  325.  Suppose  a  tes- 
tator should  use  the  words  "all  my  estate  and  property  in  manufactories;"  or  "all  my  wharf 
property ;"  or  "all  my  ferry  estate."  There  being  many  manufacturing  corporations,  in  the  case 
first  put,  it  would  be  uncertain  whether  the  testator  intended  stock  in  manufacturing  corpora- 
tions, which  is  personal  property,  or  an  estate  in  lands  and  buildings  employed  as  manufactories. 
So  there  being  many  incorporated  wharf  companies,  holding  property  of  great  value,  it  frould  be 
uncertain  in  the  second  case  put,  whether  the  testator  intended  shares  in  a  corporation,  or  an 
estate  in  fee  simple.  So  of  the  ferry  estate,  it  would  be  uncertain  whether  it  meant  a  chattel 
interest  in  the  franchise  of  a  ferry,  or  a  farm  and  house,  used  in  connection  with  the  ferry,  and 
thus  denominated.  In  all  these  cases,  it  seems,  evidence  aliunde  may  be  resorted  to  to  show  the 
situation  and  circumstances  of  the  testator,  in  reference  to  the  property  devised,  and  thus  explain 
and  apply  the  description.  Per  Shaw,  C.  J.,  in  Brown  v.  Thorndike,  15  Pick.  400,  401.  See 
LefBngweU  v.  Elliott,  8  Pick.  455,  stated  ante,  note  487. 

In  Ellsworth  v.  Buckmyer  (1  Nott  &  McCord,151),  it  was  held,  that  where  the  words  in  a 
will  are  susceptible  of  reference  to  a  freehold  in  lands,  or  rents  which  had  previously  accrued, 
parol  evidence  was  admissible  to  show  that  there  were  no  rents  or  income,  or  very  little,  upon 
which  the  will  could  operate,  and  therefore  that  an  estate  in  the  land  was  meant. 

A  somewhat  striking  case  is  that  of  "Wardsworth  v.  Ruggles,  6  Pick.  R.  63.  There  a  testator 
bequeathed  to  his  wife,  "all  rents  in  arrear,  on  the  real  estates  at  Lynn."  It  appeared  that  the 
real  estates  mentioned  were  not  the  property  of  the  testator,  but  belonging  to  the  wife;  and 
memoranda,  written  and  signed  by  the  former,  and  his  acts,  were  resorted  to,  to  show  that  he 
meant,  not  merely  rents  unpaid  by  the  tenants,  but  all  the  money  he  had  ever  received  for  rent 
or  otherwise  from  the  Lynn  property,  together  with  interest. 

Where  persons  are  described  or  referred  to  in  a  writing,  it  may  be  material  to  inquire  as  to  their 
.■situation  and  circumstances  at  the  time ;  their  relation  to  the  maker  of  the  instrument ;  the  state 
of  feeling  which  had  subsisted  between  the  latter  and  them,  previously ;  and  a  more  or  less 
minute  acquaintance  with  the  domestic  condition  ot'  the  maker,  his  family,  &c.,  &c.,  is  also  fre- 
■quently  requisite  to  .the  true  interpretation  of  his  words.  The  influence  of  circumstances  of  the 
above  nature  wiU  be  seen  by  ejcamining  several  of  the  cases,  ante,  note  461.  Wilde's  case  (6 
Coke's  E.  16),  relating  to  a  devise  to  one  and  his  children,  also  furnishes  a  familiar  example.  The 
word  children,  as  there  employed,  was  equivocal ;  it  might  have  been  used  as  a  word  of  limita- 
tion, and  then  the  estate  would  be  an  estate  tail  to  the  father,  or  it  might  have  been  intended  as 
a  word  of  purchase,  and  then  the  estate  would  be  a  joint  life  estate  to  the  father  and  children.  It 
was,  therefore,  necessary  to  resort  to  matters  dehors,  and  inquire  whether  the  devisee  had  children 
or  not,  at  the  time,  and  according  to  this  fact,  introduced  by  parol  evidence,  the  words  of  the 
■will  would  have  the  one  or  the  other  construction.  See  this  case  stated  and  approved  by  Shaw, 
C.  J.,  15  Pick.  400.  Frima  facie,  the  term  children  in  such  cases  shall  be  taken  to  be  a  word  of 
purchase ;  but  extrinsic  circumstances  may  show  it  bo  a  word  of  limitation.  Sander's  Case,  4 
Paige,  293 ;  Gates  v.  Jackson,  2  Strange,  172.  The  term  "  children  "  may  be  construed  to  mean 
grandchildren,  there  being  no  children  in  the  primary  sense  of  the  word.  See  Bwing's  Heirs  v. 
Handley's  Ex'rs,  4  Litt.  R.  349 ;  Izzards  v.  Izzards'  Ex'rs,  2  Dess.  Eq.  R.  303 ;  Devereaux  v. 
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Barnwell,  1  Id.  49'7 ;  Drayton  v.  Drayton,  Id.  329;  Tier  v.  Pennell,  1  Edw.  Oh.  R.  354.  So,  of 
course,  step-children  may  come  in,  but  if  there  be  children  in  the  primary  sense,  parol  evidence 
it  has  been  held,  is  not  admissible  to  show  that  step-children  were  intended.  Fouke  v.  Kemp, 
5  Harr.  &  John.  135.  The  word  child,  prima  facie,  means  a  legitimate  child ;  and  if  there  be  a 
legitimate  child,  an  illegitimate  child  cannot  be  proved  to  have  been  intended.  If  it  be  shown 
aliunde  that  there  was  no  legitimate  child,  this  along  with  other  extrinsic  circumstances,  may  vary 
the  interpretation  of  the  term,  so  as  to  embrace  within  it  an  illegitimate  child.  So  with  regard  to 
the  term  children.  See  Wigram  on  Extr.  Ev.  29,  42  ;  Gardner  v.  Heyer,  2  Paige's  R.  11.  If 
the  description  be  children  of  A.  B.,  though  in  the  first  instance  legitimate  children  only  shall  be 
intended,  yet  if  it  be  shown  that  A.  B.  had,  at  the  time  the  will  was  made,  one  legitimate  and 
one  illegitimate  child,  and  that  the  latter  had  acquired  the  reputation  of  being  a  child  of  A.  B., 
this  will  allow  the  illegitimate  child  to  take  with  the  other.  For  the  one  legitimate  child  will 
not  satisfy  the  word  "children."  Gill  v.  Shelley,  2  Russ.  &  M.  336.  See  this  case  in  connection 
with  Wilkinson  v.  Adam,  1  Ves.  &  B.  462;  12  Price,  470.  Further  as  to  the  extrinsic  circum- 
stances which  will  let  in  illegitimate  chUdren,  see  Woodhouslie  v.  Dalrymple,  2  Mer.  419  • 
Beacheroft  v.  Beachcroft,  1  Madd.  430 ;  Bayley  v.  Suelham,  1  Sim.  &  Stu.  78. 

Under  different  circumstances,  the  word  "  family  "  may  mean  a  man's  household,  consisting  of 
himself;  his  wife,  children  and  servants :  it  may  mean  his  wife  and  children,  or  his  children,  ex- 
cluding his  wife :  or  in  the  absence  of  wife  and  children,  it  may  mean  his  brothers  and  sisters,  or 
his  next  of  kin ;  or  it  may  mean  the  genealogical  stock  from  which  he  may  have  sprung.  All 
these  applications  of  the  word,  and  some  others,  are  found  in  common  parlance  ;  and  in  expound- 
ing it  in  a  case  of  a  will,  the  meaning  in  which  a  testator  employed  the  word  must  be  gathered 
by  considering  the  circumstances  and  situation  in  which  he  was  placed,  the  object  he  had  in 
view,  and  the  context  of  the  will.  Per  Lord  Langdale,  in  Blackwell  v.  BuU,  1  Keen,  176.  See 
18  John.  R.  402,  403.  Accordingly,  where  a  testator  made  his  wiU  and  thereby  directed  that  his 
business  as  a  cheese-monger  should  be  carried  on  by  his  wife,  "  Sarah  Bull,  and  his  son  John, 
jointly,  for  the  mutual  benefit  of  his  family;"  and  then  died  shortly  after,  leaving  his  widow 
Sarah,  and  the  said  John  Bull  with  five  other  children,  infants;  held,  that  the  widow  as  well  as 
the  children  were  comprised  in  the  word  family.  Blackwell  v.  Bull,  eupra.  An  ineffectual  at- 
tempt was  made  to  ascertain  the  sense  in  which  the  testator  used  the  word  family  in  Doe  ex  dem. 
Hayter  v.  Joinville  (3  East,  173),  and  the  wUl  declared  void  by  reason  of  the  ambiguity.  See 
further,  Harland,  v.  Trigg,  1  Bro.  Oh.  R.  152 ;  Nowlan  v.  Nelligan,  Id.  491. 

The  word  «on,  means  an  immediate  descendant,  there  being  nothing  to  control  its  primary  sig- 
nification ;  but  it  may  have  other  applications  where  extrinsic  circumstances  show  that  it  could  not 
have  been  used  in  this  sense.  See  Wigram  on  Bxtr.  Ev.  30  ;  Steele  v.  Barrier,  1  Freem.  292  and 
477  ;  8  Tin.  Abr.  310,  pi.  9.  If  a  deed  be  to  "  A.  B.  and  son,"  the  former  having  several  sons, 
and  it  appears  that,  at  the  date  of  the  deed,  A.  B.  and  one  of  the  sons  were  in  partnership,  and 
that  "  A.  B.  and  son"  was  the  style  of  the  firm;  this  will  identify  the  son  intended.  Semble, 
Hoffman  v.  Porter,  2  Brock.  R.  157,  159.  If  a  deed  should  be  made  to  the  grantor's  son  John,  of 
the  h/>use  in  which  he  (Johni  lives,  and  it  turns  out  that  the  grantor  had  two  sons  by  that  name ;  ■ 
yet  if  one  was  in  Europe,  at  the  date  of  the  deed,  and  the  other  in  the  house,  there  could  be  no 
doubt  as  to  which  was  intended.  Barkley  v.  Barkley,  1  M'Oord's  R.  273.  See  per  Denman, 
0.  J.,  in  Richardson  v.  Watson,  4  Barn.  &  Adol.  787  ;  S.  0.,  1  Nev.  &,  Mann.  567.  Where  a  dis- 
pute is  whether  a  deed  of  conveyance  was  intended  for  one  or  two  persons  bearing  the  same 
name,  an  inquiry  into  the  circumstances  attending  the  negotiation  for  the  deed,  and  its  execu- 
tion, would  obviously  in  most  instances  be  decisive.  See  Ooit  v.  Starkweather,  8  Oonn.  R.  289. 
The  cases  o{inaccmrate  description  of  persons  or  things,  cited  ante  (notes  451,  459),  are  mostly 
very  strong  illustrations  of  the  extent  to  which  extrinsic  inquiry  into  cotemporaneous  circum- 
stances may  go,  with  a  view  to  a  right  interpretation  and  application  of  the  language  of  an  in- 
strument. We  saw  by  those  cases  that  a  description,  though  false  in  part,  may  with  reference 
to  extrinsic  circumstances,  be  absolutely  certain,  or  at  least  sufficiently  so,  to  enable  a  court  to 
identify  the  person  or  subject  matter  intended.  See  also  ante,  note  450,  and  the  judgment  in 
Miller  v.  Travers,  there  stated. 

Various  other  cases  illustrate  the  general  doctrine  above  considered,  with  respect  to  the  neces- 
sity of  looking  out  of  the  instrument,  to  the  circumstances  attending  its  execution,  and  all  the 
facts  to  which  its  terms  either  expressly  or  tacitly  refer.    Almost  every  writing,  indeed,  refers  in 
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one  of  these  waysito  extrinsic  circumstances^  the  knowle^geof  which-is  jnaigrsalsr.or  less  degree' 
important  to  its  jnsb  interpretationi 

Thus,  a  bequest  of  a  female  slave, and- }m!  infrease,.Taay:  jsmasbfwlimrR.insr'ease,  or.  chil(ben  already 
torn ;  and  evidenee  of  the  oimumsCances  of  the  testator  with'  regard  to  his  slaveSj,a8  well  as.  of 
the  condition,  and  situation  of  the  slave  in  question,. is  admissible  toeisplainaud  apply  it.  Eeno'si 
Bx'r  V.  Davis,  4- Hen.  &.Manf.  263 ;  Puller's  Ex'r  v.  PulJer,  3  Rand.  83. 

The  word,  "  freight "  has  several  meanings  in  common, parlance-;  and  ifj  by  a  wiritten  contract, 
a  party  were  to  assign,  his  freight  in  a- particular  ship,  parol  evidence  might  be  admitted  of  the 
circumstances'  under  which  the.  contract  was  ■  made,,  to  ascertain  wie.theD  it  referred  to  goods  on 
board  the  ship,  or  an  interest. in  the  eamiings  otthe  ship;  in  other  wocds,.toshowiQ.whiQh  sense 
the  parties  intended  to  use:  the  term.    Said  per  Story,  J,,  in.  Peish  v,  Dickson,,  1  Mason^  10,.  1 2, 

In  Simpson  v.  Henderson  (1  Mbod..  fcMalk.  300),  in  an  action  for  a  breach  of  covenant  that  a 
ship  should  take  goods  on  board  "  forthwith,"  Lord  Tenterden,  admitting  that  the,  word  in  striet- 
ness  meant  "immediately,"  received  evidence  of  the  circumstances  of  the  ship,  and  the  situation  of, 
the  parties,  to  show  that  it.  could,  not  have  been  used,  in  that  sense.  "  It  waa  known  tot  both 
parties  that  the  ship  needed.,  some  repairsi-  at  least  to  be  coppered,  and  some  time,."  he  said,, 
"must  be  allowed  for  that."  See  Ely  v-.-Adams,.  19  John.  313,.  and.  other  cases  .relating  to.S.  P., 
stated  in.  note  516. 

If  A.  grant  one  an  annuity  of  £10  a  jeavforeoimaeli  in  case  he  be  a  physician,  itwill.be  under- 
stood of  his^  counsel  in  physic ;  if  a:. lawyer,  in-law;  and  so  in. any  other  profession.  PownOW.. 
Con.  384,  385  i  3  Dane's'.  Abr.  576,  §.11. 

The  certificate  of  a  notary,  stating  that  notice  of  protest  wasipnti  in  fe.  postiofSoe,.  may  be  ex- 
plained by  showing,  at,  what  .past-officeithe  notice  was  mailed.  Gale  v.  Kemper's  Heirs,,  19  Lou., 
R.  (Curry)  205. 

In  Virginia,  a- writing  signed  by  B.,  C.  ajjd  D.,  reciting  that  Av,  aiconstablerhad,leTaed,  &c,  that, 
the- sale  had  been  forbidden,- &o.,  and  then  set  out.  a  promise  to  indemnify,  &e.,  agreeoMyto  law,. 
without  specifying  the  acts  which- A.  was:  to.  do,  and.  against- which  he  was  to  be  indemnified^ 
held;  that  A.  might  prove  the  fact  of  the.  writing  having  been  executed  and  delivered  to  him  oa, 
the  day,  and.  at  the  place  of  sale,  &c.,^  and  thus  make  it  an  agreement  to  indemnify  himfor  remov'. 
ing  and  selling  the  property.     Crawford  v.  Jarrett's  Ad'mr,  2  Leigh,  660. 

A  submission  to  abide  the  award  "  of  the  arbitrators .  now  about  to  sit,"  may  be  shown  byi 
resorting  to  the  circumstances  under  which  it  was  executed,  to  have  been  intended  as  a, submis- 
sion to  certain  individuals,  vrith  power  to  call  an  umpire..  "  It  is  rendering  certain  by  parol, 
that  which  the  parties  did  not  intend  to  make  certain  by  writing."  Sharp  v.  Lipsey,.2  Bail.  R., 
113.  A  note  is. payable. to  commissioners,.  &c.,  without  naming  them;  parol  evidence  showing 
who  the  commissioners  at  the  time  were,  may  be  received,  to  identify  the  payees.  Mundine  v. 
Crenshaw,  3  Stewv  &  Port.  87.     (See  United  States  v.  White,  2  Hill  R.  59.) 

"Where  a  policy  of  insurance  purports  to  have  been  effected  on  account  of  owners,  without 
designating  the  particular  owners  intended ;  evidence  of  the  circumstances  attending  the  execu- 
tion of  the' policy  isadmissible  to  show  that  less  than  the  whole  number  of  owners  was  intended.; 
Catlett  V.  Pacific  Ins.  Co.,  1  Wend.  561 ;  S.  C,  4  Id.  75.  None  but  an  ovmm;  how.ever,  can  be 
shown  within  the  intention.  Id.,  4  Wend.  79,. per  Walworth,  Chancellor.  See  also  Lawrence  v. 
Van  Home,  1  Cain.  R.  276;  Murray  v.  The  Columbia  Ins.  Co.,  11  Johns.  R.  311;  Lawrence  v. 
Sebor,  2.  Cain  R.  203;  Poster  v.  The  United  States  Ins..  Co.,  11  Pidc.  85  ;  Turner  v.  Burrows,  5 
Wend.  541. 

Where  an  instrument  of  compromise  recited  that,  whereas  great  difiauUies  had  arisen,.  &o.,  and 
the  subject  of  the  difficulties  were  not  distinctly  set  out  so  as  to  render  it  certain  whether  a  par- 
ticular thing  afterwards  drawn  in  controversy  was  actually  included  iu  tlie  compromise;  held, 
that  parol  evidence  of  the  difficulties  previously  existing  was  admissible  in  order  to  identify- those 
intended  to  be  settled  by  the  writing.     And  the  refusal  of  the  party,  for  a  time,  to  sigu  tlie,, 
writing,  because  it  would  preclude  the  claim  now  set  up,  waa  regarded  as  strong  proof  against, 
him  of  the  fact  of  its- being  one  of  the  dilficultios  intendedto  be  embraced  within  the  compromiaai, 
Wood  V.  Lee,  5  Monroe,  59,  60. 

In  South  Carolina  Society  v.  Johnson  (1  MoCord's  R.  41),  an  action  of  debt  was  brought 
against  the  defendant  as  one  of  the  sureties  of  P.  T.,  on  a  bond  for  the  faithfUl  performance  of: 
the!  duties' of  P.  T.  as  treasurer  of  the  South  Carolina  Society.     P.  T.  was  elected  treasui-er  ia. 
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1898,  and  had  continued  to  'be  re-elected  from  year  to  year,  down  to  1814.  The  bond  was  given 
on  ^is 'first  eletition,  and  Bincethennoother  bond  had  been  taken.  The  defendant  was  a  mem- 
ber of  the  society.  There  was  nothing  on  the  face  of  the  bond,  showing  how  long  its  obligations 
•were  to  contintie;  smd  the  default  complained  of  did  not  occur  till  after  1813.  The  court  held, 
that  the  duratSon  of  the  bond  must  be  measured  by  the  term  of  loffioe — that  it  should  be  con- 
strued as  it  would  have  been  at  the  time  of  its  creation — and  it  being  shown  almnde  that  accbrd- 
'ing  to  the  rules  of  the  society,  the  treasurer  Was  to  be  elected  'annually,  the  defalcation  in 
question  was  adjudged  not  to  be  coverdd  by  it;  and  this  although  the  bond  contained  no  express 
reference  to  the  rules  of  the  society,  and  there  was  some  evidence  going  to  show  fhat  it  was  the 
practice  of  the  society  not  to  tsike  new  bonds  'on  re-elefctions  of  the  same  officer.  The  Case  was 
precisely  the  same,  it  was  said,  as  though  She  general  law  liad  fixed  the  dniration  of  the  office ; 
for  the  rules  of  the  society  are  a  law  to  its  members.  The  court  referred  to  several  English 
cases,  in  support  of  the  view  taken,  and  also  to  Commissioners  of  Public  Accounts  v.  Green- 
wood (1  Dess.  Eq.  R.  450),  as  directly  in  point.  They  eoHSidered  Hughes  v.  Smith  (5  John.  R. 
168),  as  the  strongest  one  in  favor  Of  the  plaintiff;  but  the  learned  judge,  who  delivered  the 
'  Opinion,  doubted  that  case.  He  said,  however,  that  it  was  even  deducible  from  Hughes  v 
Smith,  that  if  the  office  of  deputy  had  expired  with  that  of  the  sheriff,  or  if  he  had  been  actually 
re-appOinted,  the  obligation  of  the  bond  would  have  ceased. 

The  following  case  seems  to  belong  to  that  class  allowing  a  resort  to  circumstances  connected 
"With  the  subject  matter  or  thing  to  which  a  written  instrument  relates,  with  a  view  of  ascertain- 
ing the  meaning  of  its  terms.  The  defendant,  who  had  feontraoted  in  writing  to  erect  certain 
houses  at  stipulated  prices  (semble),  Claimed  on  the  trial,  that  the  roofs,  which  were  shed  roofs, 
should  be  allowed  as  extra  work.  The  contract  was  silent  as  to  the  kind  of  roofs;  and  the 
•defendant,  to  preclude  the  supposition  of  the  shed  roofs  being  .contemplated  by  the  contract, 
offered  the  testimony  of  an  architect,  "as  to  the  price  paid  for  erecting  the  houses  described;" 
'probably  '(for  the  case  is  imperfectly  reported),  the  testimony  was  designed  to  show  that  the  price 
'l^aid,  or  agreed  upon,  was  strikingly  inaidequate,  if  shed  roofs  were  intended.  The  evidence  was 
excluded  on  the  trial ;  and  on  this  ground  the  verdict  was  set  aside  and  the  cause  remanded, 
Vith  directions  to  the  judge  to  hear  the  testimony.  Thompson  v.  Brothers,  5  Mill.  Lou.  Rep. 
"STS.  The  court  treat  the  case  as  presenting  IcUent  ambiguity;  and  they  say — "If  a  house  be 
let  or  leased  on  a  given  rent,  without  saying  "whether  it  be  a  monthly  or  yearly  one,  parol  evi- 
dence is  certainly  admissible  to  establish  that  the  rate  manifests  that  the  jiarties  contemplated  a 
'yearly  one."    Id.  2'79.    See  Krider  v.  Lafferty,  1  Whart.  R.  317. 

A  doctrine  analogous  to  that  of  some  of  the  foregoing  cases,  allowing  you  to  identify  matters 
described  or  referred  to  in  a  general  way,  applies  frequently  where  a  record  is  introduced  to 
prove  a  former  suit,  and  from  the  generality  of  the  pleadings,  it  is  left  doubtful  what  matters  in 
particular  are  tried  and  determined.  See  ante,  note  292 ;  also  ante,  note  262 ;  Lampton  v. 
Jones,  5  Monroe,  285,  236,  237.  So  as  to  a.ward3  upon  arbitration,  where  the  submission  is 
general  in  its  character.     See  ante,  note  408. 

In  allowing  evidence  ediimde  as  to  cotemporaneous  circurastanOOs,  with  a  view  of  explaining 
ambiguities  in  instruments,  the  law  proceeds  upon  a  principle  akin  to  that  which  prevails  in  the 
eonstmction  of  statutes.  There,  courts,  in  cases  of  doubt,  institute  an  inquiry  into  the  circum- 
stances cotemporaneous  with  the  making  of  the  statute — not  only  into  the  law  upon  the  facts  to 
which  it  professes  to  "relate,  but  also  into  the  circumstances  which  make  the  interference  of  the 
legislature  necessary.  See  Heydon's  Case,  3  Coke's  R.  7,  6;  Wells  v.  Porter,  2  Bing.  N.  0.  729; 
'Devonshire  v.  Lodge,  7  Barn.  &  Cre.ss.  39.  But  evidence  of  cotemporaneous  circumstances  can- 
not control  the  sense,  or  extend  the  effect  of  a  Statute,  beyond  what  a  fair  interpretation  of  the 
ivords  will  warrant.  Accordingly,  where  the  putative  father  of  a  bastard  procured  the  passing 
of  a  private  statute,  'whereby  the  name  of  the  bastard  was  changed  to  that  of  the  father,  and  the 
former  was  declared  "forever  hereafter  to  be  legitimated  and  made  capable  to  possess,  inherit, 
and  enjoy,  by  descent,  &o.,  as  if  he  had  been  born  in  lawful  wedlock;"  held,  that  the  bastard 
was  not  rendered  legitimate  to  any  particular  person ;  and  evidence  that  the  putative  father 
■  applied  for,  and  obtained  the  passage  of  the  act,  would  not  render  the  bastard  legitimate  as  to 
'him.    Brake  v.  Drake,  4  Dev.  R.  110,  116,  117.     See  post,  note  625. 

"  It  is  upon  the  principle  above  adverted  to,  namely — that  all  writings  tacitly  refer  to  the  exist- 
ing circumstances  under  Which  they  are  made,  that  courts  of  law  admit  evidence  Of  particular 
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usages  and  customs  in  aid  of  the  interpretation  of  written  instruments— whether  ancient  or  mod- 
ern—whenever, from  the  nature  of  the  case,  a  knowledge  of  such  usages  and  customs  is  neces- 
sary to  a  right  understanding  of  the  instrument.  The  law  is  not  so  unreasonable  as  to  deny  to 
the  reader  of  any  instrument  the  same  light  which  the  writer  enjoyed."  "Wigram  on  Extr.  Ev. 
57,  58  ;  2  Ev.  Poth.  214.  "  Parol  evidence  may  be  given  to  apply  the  written  contract  to  the 
subject  matter— in  some  instances  to  explain  expressions  used  in  a  peculiar  sense,  when  used  by 
particular  persons  and  applied  to  particular  subjects.  It  is  perfectly  right  and  consistent  with 
fair  dealing,  to  give  effect  to  language  used  in  a  contract,  as  it  is  understood  by  those  who  make 
use  of  it."  Per  Savage,  C.  J.,  in  Boorman  v.  Johnston,  12  'Wend.  513.  See  also  the  rule  laid 
down  by  Lord  EUenborough  in  Robertson  v.  French,  4  East,  135,  stated  post,  in  these  notes- 
"The  true  and  appropriate  office  of  a  usage  is  to  interpret  the  otherwise  indeterminate  intentions 
of  the  parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts,  arising  not  from  express 
stipulations,  but  from  mere  presumptions  and  implication,  and  acts  of  a  doubtful  nature.  It  may 
also  be  admitted  to  ascertain  the  true  meaning  of  a  particular  word,  or  of  particular  words,  in  » 
given  instrument,  when  the  word  or  words  have  various  senses,  some  common,  some  qualified, 
and  some  technical,  according  to  the  sv.bjeot  matter  to  which  they  are  applied."  Per  Story,  J, 
in  The  Schooner  Eeeside,  2  Sumn.  R.  569,  510. 

Certain  usages  are  to  be  found  among  numerous  classes  in  relation  to  their  particular  calling, 
and  these  are  often  to  be  attended  to  in  the  interpretation  of  their  contracts.  The  usage  explains 
and  ascertains  the  intent ;  and  not  being  in  opposition  to  any  principle  of  general  policy,  or  in- 
consistent with  the  terms  of  the  instrument,  it  comes  in  very  much  in  the  same  way  as  the  lex 
loci(\  Sumn.  R.  223),  and  incorporates  itself  with  the  terms  of  the  writing.  The  general  doctrine 
has  been  applied  most  frequently  to  mercantile  contracts,  but  it  is  obviously  not  restricted  to 
these,  but  extends  to  contracts  in  various  other  departments  of  business,  mechanical,  professional, 
agricultural,  &c.,  kci  Eeald  v.  Cooper,  8  Greenl.  33 ;  Williams  v.  Gilman,  3  Greenl.  276;  Baj- 
ber  v.  Brace,  3  Conn.  R.  9;  -TJ.  States  v.  Arredondo,  6  Peters'  E.  115;  Gibson  v.  Culver,  It 
Wend.  305,  306,  et  seq. ;  Homer  v.  Dorr,  10  Mass.  R.  26;  Gordon  v.  Little,  8  Serg.  &  Rawle, 
533 ;  Willings  v.  Consequa,  1  Peters'  C.  C.  Reports,  225;  Tan  Ness  v.  Pacard,  2  Peters'  R.  148; 
Post,  of  the  text ;  Teates  v.  Pirn,  1  Holt,  95 ;  S.  C,  2  Marsh.  R.  141,  6  Taunt.  446 ;  Powell  v. 
Horton,  2  Ring.  (N.  C.)  688  ;  Harris  v.  Nicholas,  5  Munf.  R.  483 ;  Teaton  v.  Bank  of  Alexandria, 
5  Cranch,  492  ;  Wood  v.  Hickok,  2  Wend.  601 ;  SewaU  v.  Gibte,  1  Hall's  R.  N.  T.  S.  C.  602 ; 
DeForest  v.  Fulton  Fire  Ins.  Co.,  Id.  84 ;  Wait  v.  Fairbanks,  Brayt.  R.  1. 

In  an  action  for  a  breach  of  covenant,  to  pay,  on  the  expiration  of  a  lease,  £60  per  thousand 
for  ten  thousand  rabbits,  which  the  plaintiff  covenanted  to  leave  on  a  warren ;  held,  that  parol 
evidence  was  admissible  to  show,  that,  by  the  custom  of  the  country,  a  thousand  meant  one 
hundred  dozen.    Smith  v.  Wilson,  3  Barn.  &  Adol.  128. 

*  *  In  Thompson  v.  Sloan  (23  Wend.  R.  11),  an  action  of  assumpsit  on  a  note  payable  in 
"  Canada  money,''  evidence  was  received  of  the  meaning  of  those  words,  as  understood  by 
brokers  and  others,  at  the  place  where  the  note  was  made.  And  see  Fish  v.  Hubbard's  Adm'rs, 
21  Wend.  651.  In  Hinton  v.  Locke  (5  Hill's  N.  Y.  R.  431),  the  plaintiff  was  allowed  to  prove  a 
custom  among  carpenters,  that  ten  hours  constituted  a  day's  work,  and  that  wages  for  a  day  and 
a  quarter  for  each  natural  day  during  which  the  men  worked  twelve  hours  and  a  half,  were  prop- 
erly charged  under  a  contract  to  pay  twelve  shillings  per  day  for  every  man  employed  in  repair- 
ing defendant's  house.  And  see  ante,  note  489 ;  Goodyear  v.  Ogden,  4  HiU's  N.  Y.  R.  1 04 ; 
Dawson  v.  Kittle,  Id.  101.  *  » 

So,  where  there  was  a  covenant  in  a  lease  of  coal  mines,  to  get  all  the  coal  lying  under  certain 
closes,  not  deeper  or  below  "the  level  of  the  bottom  of  said  mine,"  it  was  held,  that  parol  evi- 
dence was  admissible  to  show,  that  among  miners,  "level "  would  be  construed  in  the  sense  of 
geological  stratum,  and  might  therefore  mean  a  line  above  or  below  the  horizontal  depth  of  the 
bottom  of  the  mine  mentioned.     Clayton  v.  Gregson,  4  Nev.  &  M.  602. 

Where  a  contract  was  made  between  coopers  and  log  dealers,  by  which  the  former  agreed  to 
pay  the  latter  three  dollars  for  each  and  every  thousand  feet  of  merchantable  boards  that  certain 
logs,  to  be  out  by  the  latter,  and  deposited  on  Kennebeok  river,  at  a  given  point,  might  bo  esti- 
mated to  make ;  the  plaintiffs,  who  were  the  log  dealers,  insisted  that  (he  contract  was  entered 
into  in  reference  to  a  usage  among  persons  in  their  line  of  business  along  the  Kennebeck  river, 
to  estimate  the  quantity  of  boards  which  may  be  realized  from  a  log  or  lot  of  logs,  before  tliey 
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were  sawed,  by  a  scale  called  Brunswick  scale ;  whereas,  the  defendants,  on  the  other  hand,  con- 
tended that  the  Brunswick  scale  was  erroneous — that  the  plaintiffs  must  be  holden  to  the  strict 
quantity,  or  at  farthest,  to  an  estimate  by  another  scale  callad  the  Learned  scale,  which  they 
said  was  more  exact  in  reference  to  the  logs  in  question.  Under  these  circumstances  the  court 
held,  that  if  the  usage  existed,  alleged  by  the  plaintiff,  and  was  so  generally  understood  that  the 
parties  in  contracting  must  be  presumed  to  have  had  reference  to  it,  then,  an  estimate  accord- 
ing to  the  Brunswick  scale  should  control.    Heald  v.  Cooper,  8  Greenl.  32. 

The  phrase,  "  mystery  and  art  of  tanning  business,"  in  an  indenture  of  apprenticeship,  will 
include  the  art  of  currjjng,  or  not,  according  to  the  general  sense  of  the  place  where  it  is  used ; 
in  Kentucky  the  tamning  business  includes,  it  seems,  the  entire  process  of  making  leather.  Said 
in  Barger  v.  Caldwell,  2  Dana,  130,  131. 

The  force  of  usage  is  most  fuUy  illustrated  by  the  cases  relating  to  the  construction  of  bills  of 
lading,  charter  parties,  policies  of  insurance,  and  other  contracts  of  a  commercial  nature. 

Parol  evidence  was  held  admissible  to  show  that,  by  mercantile  usage,  the  term  roots,  in  a 
policy  of  insurance,  is  confined  to  such  as  are  perishable  in  their  nature ;  and  that,  therefore,  sar- 
sapa/riUa,  not  being  perishable  in  this  sense,  thougli  a  root  within  the  general  meaning  of  the 
term,  was  not  embraced  by  the  memorandum  in  the  policy.  Coit  v.  The  Commercial  Insurance 
Co.,  7  John.  R.  385.  The  term  sea  letler,  contained  in  a  policy,  may  be  sliown  by  mercantile 
usage  to  m«an  "certificate  of  ownership."  Sleight  v.  Hartshorne,  2  John.  R.  531.  Whether 
the  term  "cargo,"  in  a  policy  of  insurance,  shall  embrace  live  stock,  may  be  settled  by  usage 
among  insurance  companies.  Allegre's  Adm'r  v.  The  Maryland  Insurance  Co.,  2  GiU  &  John.  R. 
136.    See  Chesapeake  Insurance  Co.  v.  Allegro's  Heirs,  Id.  164. 

"Where  a  poUcy  provided  that,  in  case  of  loss,  the  same  was  to  be  paid  in  in  ninety  days  after 
"proof  and  adjmtment  thereof;"  held,  that  parol  evidence,  showing  what  papers  were  by  usage 
to  be  furnished  to  the  insurers  aa  proof  under  such  a  provision,  was  admissible.  Allegro  v.  The 
Maryland  Insurance  Co.,  6  Harr.  &  John.  408. 

An  insurance  was  effected  on  a  ship  at  London,  insuring  the  ship  from  thence  to  the  East 
Indies,  the  ship  warranted  to  depart  with  convoy.  It  was  shown  that  the  ship  went  from  Lon- 
don to  the  Downs,  and  from  there  with  convoy,  and  was  lost.  The  defendant  insisted  that  there 
had  been  a  breach  of  the  warranty  by  departing  from  London  without  convoy.  Sed  per  Cur., 
the  clause  "  warranted  to  depart  without  convoy,"  must  be  construed  according  to  the  usage 
among  merchants — i.  e.,  from  such  places  where  convoys  are  to  be  had,  as  the  Downs.  Lethu- 
lier's  Case,  2  Salk.  443. 

Various  expressions  in  bills  of  lading  are  to  be  understood  in  reference  to  particular  usages. 
A  deem  bill  of  lading,  yhich  imports  that  the  goods  are  to  be  stowed  jmder  deck,  may  be  construed 
to  allow  a  stowage  upon  deck,  or  otherwise,  according  to  the  usage  between  the.  places  contem- 
plated by  the  contract  as  the  tennTOJ  of  the  voyage.  Semble,  Cherry  v.  Holly,  14  Wend.  26; 
Barber  v.  Brace,  3  Conn.  R.  9.  So  usage  may  authorize  what  might  otherwise  be  considered  a 
deviation  in  respect  to  the  voyage.  See  Lawrence  v.  McGregor,  1  Wright's  R.  193.  But  evi- 
dence of  intent,  as  an  independent  fact,  by  declarations,  &c.,  &c.,  would  not  be  admissible ;  for 
the  intent  must  be  sought  in  the  language  of  the  bill  of  lading  (see  Cherry  v.  Holly,  Barber  v. 
Brace,  and  Lawrence  v.  McGregor,  supra) :  except  so  far  as  it  is  to  be  deemed  a  mere  receipt. 
See  Wood  v.  Perry,  1  Wright's  R.  240.  See,  also,  Barrett  v.  Rogers,  T  Mass.  R.  291 ;  May  v 
Babcock,  4  Hamm.  R.  334,  stated  ante,  note  131.  The  question  whether  a  local  usage  might  be 
resorted  to,  to  show  that  the  ordinary  exception  as  to  perils  of  the  seas,  in  a  bill  of  lading,  would 
include  an  injury  by  rats,  arose  in  Aymer  v.  Astor  (6  Cowen's  R.  663).  Savage,  C.  J.,  expressed 
a  very  decided  opinion  in  the  afflrmative.  The  other  judge  dissented,  though  upon  what  precise 
ground  does  not  appear.  In  the  ease  of  The  Schooner  Reeside  (2  Sumn.  567),  the  bill  of  lading 
specified  that  the  goods  were  "  to  be  delivered  in  good  order  and  condition,  dangers  of  the  seas 
only  excepted;"  and  the  point  was,  whether  a  local  usage  between  New  York  and  Boston  (the 
termini  of  the  voyage),  might  be  admitted  to  infiuenoe  the  contract  so  far  as  to  exempt  the  car- 
riers from  liability  for  all  damages  save  what  arose  from  their  own  neglect.  Mr.  Justice  Story 
excluded  the  usage,  on  the  ground  that,  if  admitted,  it  would  go,  not  to  interpret  or  explain,  but 
to  va^y  and  contradict  the  contract.  The  same  doctrine  was  held  in  Turney  v.  Wilson,  t 
Terg.  340. 

The  phrase  "British  weight,"  in  a  ehaiter  party,  may  mean  gross  weight,  or  n^tt  weight;  and 
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-©Tideaee  .of  usage  is  admisgiWe  to  shoW/wWoh  was  roee-ttt-  GkMjtod  v.  Bnjow,  1  Nott  .&  ^C«)r4i 
A^.  It  was  expressly  laid  down,  in  Taylar  v.  Briggs  (2  Carr.  ,&  Payne,  5,25),  that  if  the  words 
^'cotton  in  bales,"  used  in  a. charter  party,  had  acquired  a  particular  meauipg  in  j-egard  to  the 
•trade  between  Liv^rppol  and  Alexandria,  to  which  trade  the  instrument  related,  such  meaning 
should  apply. 

Tarious  other  phrases  and  expressions  may  fee  applied  differently,  according  to  the  subject 
matter,  and  the  particular  usage  in  reference  to  it,  exiatipg  at  the  timp  of  the  contract ;  thus, 
what  shall  constitute  a  good  delivery  of  goods  at  a  particular  place,  no  consignee  being  named, 
may  depend  upon  the  usage  in  that  place.  See  Galloway  ,v.  Hughes,  Irpail.  R.  553.  And  see, 
as  to  the  meaning  of  the  term  "  deliver,"  Purniss  v.  Hone,  S  Wend.  247.  The  term  "  coppered 
ship,"  in  a  written  application  for  insurance,  may  have  different  imeaningB  according  tp  ithe  usage 
*t  .different  places.    Hazzard  v.  The  Kew  England  Marine  Ins.  Co.,  1  Sumn.  R.  218. 

In  Bold  V.  R^yner  (1  M.  &  W.  343),  evidence,  of  mercantile  usage  was  ^adnjitted,  that  a  bought 
note  of  goods  to  be  delivered  from  "the  Speedy  or  Charlotte,  expected  to  .arrive" — and  a  sold 
note  of  the  goods  "ey  Speedy  and  Charlotte  to  arrive" — rmeaut  the  same  thing,  and  that  the 
seller  had  the  option  to  deliver  the  goo.ds  from  either  vessel. 

For  other  cases  of  usage  relative  tp  mercantile  contracts,  see  the  texj  ;  .ajsp  Gsh-ay  v.  LJoy^, 
3  Barn.  &  Cress.  793 ;  Blaoljett  v.  Koyal  Exchange  Assurance  Co.,  2  Cromp.  ^  J.  249. 

BUls  of  ex,change  ftnd  notes  are  no  exceptions  to  the  rule  in  regard  to  usage.  |  See  note  to 
Teaies  v.  Pjm,  1  Holt,  95.  4-ccordingly,,a.custoni  ampng  l?anks  in  the  Djetrict  of  Columbia,  feo 
.demand  payment  on  the /owft  dayaftejr  a  note  iheoame  due,  was  allowed  ito  be  shown  in  an 
action  against  an  indorser,  and  he  was  held  liable,  tliough,  by  the  settlefJ  rules  of  the  common 
law,  he  would  have  been  discharged  by  reason  of  failure  to  make  denjapd  on  tte  third  day. 
Eenner  v.  Bank  of  Colupibia,  p  Wheat.  681.  See,  also,  Bank  of  Columbia  v.  Magrnder's  Heirs,  6 
J^arr.  &  John.  172,  180 ;  Bank  of  Washington  v.  Triplett,  1  Ppters'E,  25;  Mills  v.  Uuited  States 
Bank,  11  Wheat.  431.  See,  further,  as  to  usages  at  particular  bapks,  Keunebepk  Bank  v.  Page, 
9  Mass.  R.  155;  K^enpebeck  Bank  v.  Hammatt,  Id.  15.9  ;  Widgery  v.  Munroe,  6  Id.  449  ;  Weld 
V.  Gorham,  10  Id.  36.6;  Blancljard  v.  Hilliard,  11  Id.  85;  Wentworth  v.  CJiase,  M.  87,  ppte; 
Iieavitt  V.  ,Simes,  3  N.  Hamp.  R.  14,  16,  17 ;  Bank  ,9f  ITtica  v.  Smith,  18  Jphn,  R.  230 ;  .ipripg 
y.  Gurney,  5  Pick.  R.  16. 

*  *  But  see  Woodruff  v.  The  Merchants'  Bank  pf  the  City  ,of  New  Tork,  25  Wepd.  .673.  Evi- 
dence was  received  at  the  trial,  of  a  usage  ,ftnd  custom  of  merchants  in  the  city  of  New  York, 
that  a  draft  upon  the  cashier  of  a  bank,  payable  to  order,  and  by  him  accepted,  was  a  ditck,  and 
not  entitled  to  the  days  of  grgce  .allowed  on  promissory  nptes  and  bills  of  exph^ge.  On  a 
motion  for  a  new  trial,  it  was  held  that  the  evidence  should  not  have  been  received,  The  court 
aaid,  that  "  the_  effect  of  proof  of  usage,  ,51s  given  .in  this  case,  if  sanctioned,  would  be  to  overturn 
tlie  whole  law  on  thp  suiijact  of  bills  of  exchange  in  the  city  of  New  Tork.  We  need  scarcely 
add,  even  if  the  witnesses  werp  not  mistaken,  and  the  usage  prevails  there,  ^  testified  to,  ii  can.- 
,  not  ie  qlUyuie^  to  conirol  the  settled  and  acknowledged  law  of  the  slate  in  respect  to  fhe  descii'ption  of 
paper."  And  see  tlw  same  case  in  6  Hill's  N.  Y.  R.  174,  in  Jihe  Court  of  Errors,  where  the  judg- 
ment of  the  Supreme  Court  was  a.ffiripe^.  *  *  (See  Bowen  v.  Nesyell,  4  Selden  R.  190 ;  2 
Duer,  584.) 

In  respect  to  the  quality  or  character  of  a  usage,  admissil>le  tp  influence  the  construction  of  a 
contract  of  any  sort  (for  J;he  rule  in  this  respect  seems  ^o  be  the  same  whether  the  contract  be 
written  or  verbal,  settled  pr  unsealed),  it  njust  appeal-  to  be  so  well  settled,  so  uniformly  acte^ 
.upon,  and  of  so  long  a  continuance,  ijs  to  raise  a  fair  presumption  that  it  was  known  to  both  con- 
tracting parties,  and  that  they  contracted  in  reference  to,  and  in  conformity  with,  it  See  the 
.cases  supra;  ftlso  Eager  v.  The  AUrs  Ins.  Co.,  14  Piqk.  143,  144,  per  Wilde,  J.;  Snowdeu  v. 
Warder,  3  Eawle,  101,  107 ;  Smitli  v.  Wright,  I  Cain.  R.  44';  "Van  Ness  v.  Paoftrd,  2  Peters' 
B.  148 ;  Lpring  v.  Gurney,  0  Pick.  R.  IG  ;  Eenuor  y.  Bank  of  Columbian,  9  Wbeat.  581,  584,  68.5, 
.ei  seq. ;  Lawrenoo  v.  M'Grogpr,  1  Wright's  R.  192;  Kendall  v.  EusselJ,  5  Dana,  501 ;  Barksdale 
V.  Brown,  1  Nott  &  McCord,  517  ;  Barber  v.  Brace,  3  Conn.  R.  9 ;  Lawrence  v,  Stonington  Bank, 
■  6  Conn.  R.  529;  PauU  v.  Lewis,  4  'yVatts'  R.  402;  Thomas  v.  O'Harn,  1  Rep.  Const.  Ct.  So.  Car 
308  ;  Cojlings  v.  Hope,  H  Wijijh.  0.  C.  Rop.  119;  Hayward  v.  Middleton,  3  McCprd's  Rep.  121. 
And  whether  such  is  the  case  with  regard  to  the  usage  in  question,  must  generally  be  tried  like 
■other  mattera  of  fact,  by  the  jury,  if  there  bo  one.    See  Heald  v.  Cooper,  8  Greenl.  33  ;  Williams 
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-V.  Gilman,  3  Id.  216  ;  'Rushforth  n.  Hadfield,  ^  East,  ^4 ;  ^Gibstm  y.  Culver,  K  Wend.  306, 507, 
•308 ;  Tan  Ness  v.  Paeard,  mpra. 

The  usage  need  not  be  general,  i.  e.  extending  over  the  whole loonntry.  It  will  be  seen  by.tto 
cases  already  cited,  that  usages  of  particular  classes,  and  peculiar  to  certain  localities,  have'  been 
&eely  received.  Many  of  the  cases  cited  mfra  will  be  found  fuU  to  this  ipoint.  Indaed,  the 
-doctrine  extends  to  the  admission  of  usage  at  individual  houses  aod  ofB-ces,  provided  the  usage. as 
brought  home  to  the  knowledge  of  the  parties  in  some  way,  so  as  to  establish  that  they  con- 
tracted in  reference  to  it.  See  Gabay  v.  Lloyd,  .3  Bam.  &  Cress.  193.  And  see  ±he  cases  svprja.a0 
to  usages  at  banks  ;  Wood  v.  Hiokok,  2  Wend.  501. 

Its  anliquiiy,  moreover,  is  of  no  importanee,  further  than  as  a  circumstamce  in  aid  of  the  main 
point,  which  is  to  show  that  the  parties  knew  Of  the  usage,  ajid  intended  to  adopt  it  as  the  law 
of  their  contract.  Per  Gar.  m  Thompson  v.  Hanjilton,  12  PiOk.  425,  428,  429  ;  Kendall  v.jBua- 
seB,  5  Dana's  R.  503. 

We -frequently  meet  -wi&  general  propositions  like  the  fallowing — "a  usage  must  be  reasona- 
'ble " — and  "  can  never  be  received  to  contradict  a  settled  rule  of  law."  See  Frith  v.  Baiikar,  2 
Tlohn.  R.  335;  Eager  v.  The  Atlas  Ins.  Co.,  14  Piek.  141;  Homer  v.  Dorr,  10  Mass.  E.:2fr; 
Henry  v.  Risk,  1  Dall.  265  ;  Bowen  v.  J-aekson,  Whart.  Dig.  (ed.  1822),  p.  252,  §  iS58  ;  St0e.v.er  v. 
■Whitman,  6  Binn.  416;  Rankin  v.  American  Ins.  Co.,  1  Hall's  R.  N.  T.  S.  C.  619;  Browa  t. 
Jackson,  2  Wash.  C.  C.  R.  24 ;  Winthrop  v.  The  Union  Ins.  Co.,  2  Id.  9 ;  Sarksdale  v.  Brown,  1 
iSTott  &  McCord,  517. 

"Bdie  V.  Tiie  East  India-  Company  (2  Burr.  1216)  will,  it  is  -apprehended,  be  found  the  nuoleas 
of  most  of  this  doctrine ;  and  when  considered  in  reference  to  the  particular  facts  to  which  it  was 
applied,  is  undoubtedly  correct.  There,  Lord  Mansfield  bad  reeeived  evidence  at  Nisi  Prius  «f 
^ihe  custoiji  of  merchants,  that  in  a,  case  of  a  bill  Sf  exchange  payable  to  order,  the  indorsemrait 
was  restrictive,  unless  -that  also  contained  the  word  order.  At  the  bar,  on  'nswiitlon  for  a  ji«w 
*ial,  he  and  the  other  judges  concurred,  that  the  law  being  settled,  the  custom  of  merchants 
could  not  control  it;  that  is  to  say,  would  not  subvert  the  law  of  the  land,  as  such;  not  that-tbe 
parties  might  not  make  the  indorsement  lestrictive  by  special  agreecnent,  or  by  the  customary- 
course  of  some  particular  business,  making  an  exception  in  their  <iwa  -case,  leaving  the  gen- 
eral law  -to  take  its  course.  But  there  the  bill  of  ecKOhaiige  was  drawn  in  the  East  Indies, 
and  the  main  evidence  came  from  bankers  in  London.  Their  opinion  was  allowed  by  Lord 
Mansfield  to  overturn  a  rule  of  law  which  pervaded  the  whole  empire,  and  indeed  the  wholecom- 
meroial  world.  The  court,  Oowen,  J.,  delivering  the  opinion.  Gibson  v.  Culver,  17  Wend.  308. 
Rushforth  v.  Hadfield  (7  East  225)  lays  down  the  true  doctrine.  There  the  court  agreed,  that 
evidence  of  usage  was  admissible  to  enlarge  the  rights  of  carriers.  The  defendants  claimed  a 
lien  on  the  goods  carried,  not  only  for  the  price  of  carrying  them  in  partieular,  but  for  a  general 
•balance  due  to  them  for  previous  carriage.  The  law  denies  to  carriers  a  claim  for  a  general 
balance ;  but  a  long  train  of  evidence  was  received,  to  show  that  custom,  and  a  partieular  course 
of  trade,  among  a  particular  sort  of  carriers,  had  overcome  the  law.  The  jury  found  against  the 
defendants ;  but  the  evidence  was  so  imposing  that  they  moved  for  a  new  trial.  Chambre,  J., 
who  tried  the  cause,  put  it  to  the  jury,  whether  the  usage  was  so  general  as  to  warrant  them  in 
presuming  that  the  parties  who  delivered  the  goods  to  be  carried,  knew  of  it,  and  understoofl 
^;hat  they  were  contracting  in  conformity  to  it ;  if  not,  the  general  rule  of  law  would  entitle  the 
ylaintifis  to  a  verdict.  All  the  judges  concurred  that  a  custom  of  this  kind,  which  is,  quoad  hoe, 
to  supersede  the  general  law  of  the  land,  should  be  clearly  proved,  and  the  interested  eneroaeh- 
ments  of  persons  engaged  in  a  particular  trade  watched  with  great  jealousy.  None  of  them 
disapproved  the  qualifications  under  which  the  ease  went  to  the  jury;  and  Lord  EUenborough, 
C.  J.,  and  Grose,  J.,  put  it  on  the  ground  of  a  usage  so  general,  and  so  uniformly  acquiesced  in 
for  a  length  of  time,  that  the  jury  would  feel  themselves  constrained  to  say  it  entered  into  Khe 
minds  of  the  parties,  and  made  a  part  of  the  contract.  But  all  this  has  nothing  to  do  vfith  the 
abstract  question  of  competency.  Usage,  when  it  goes  to  change  the  law,  is  always  bard  to  be 
made  out;  yet  if  counsel  propose  to  prove  such  a  usage,  and  think  they  can  establish  it,  there  is, 
it  seems,  no  rule  of  law  which  forbids  the  attempt.  Gibson  v.  Culver,  17  Wend.  305,  307,  308, 
309,  et  seq. 

The  doctrine  on  this  subject  has  been  considerably  discussed  in  South  Carolina.    There,  -a 
usage  of  the  river  trade,  for  the  carrier  of  goods  to  look  to  the  produce  and  consignee,  alone,  for 
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freight,  was  set  up  as  a  defence  to  the  person  who  sent  them ;  and  it  was  held,  that  the  usage 
might  be  proved.  Grant,  J.,  who  deUvered  the  opinion,  conceded  that  it  would  be  difficult  to 
make  out  the  usage  in  such  cases;  but  that  had  nothing  to  do  with  its  competency.  In  respect 
to  the  unreasonableness  of  the  usage,  ke  said,  that  "  although  at  the  first  blush,  the  custom 
alleged  may  appear  unreasonable,  and  such  as  ought  not  to  prevail,  this  is  by  no  means  conclu- 
sive that  the  usage  was  not  a  good  one  in  law.  In  such  cases  recourse  is  had  to  artificial  and 
legal  reason ;  and  thus  considered,  the  usage  may  be  shown  to  be  beneficial  to  the  boatmen 
themselves."  He  further  observed — "It  is  competent  for  a  man  or  a  body  of  men  to  renounce 
a  common-law  right,  if  they  think  proper ;  and  if,  in  relation  to  the  river  trade,  either  from  views 
of  interest,  on  the  part  of  boat  owners,  or  other  polifio  considerations,  expediency  has  pointed 
out  the  propriety,  and  usage  has  sanctioned  it,  then  it  might  become  the  law  by  which  the  con- 
tract should  be  expounded."  Middleton  v.  Heyward,  2  Nott  &  MoCord's  R.  9.  But  see  Heyward 
V.  Middleton,  3  MoCord's  R.  121. 

The  fact  of  a  particular  thing  being  sanctioned  by  usage  so  general,  uniform  and  extensive,  as 
to  raise  the  presumption  that  all  who  deal  in  reference  to  its  subject,  are  pi;psumed  to  have  knowl- 
edge of  the  usage,  and  to  contract  in  reference  to  it,  would  seem  in  itself  to  be  very  cogent  evi- 
dence of  its  expedieney  and  reasonableness,  as  it  respects  the  class  of  persons  among  whom  it 
prevails ;  and  if  not  objectionable  in  any  other  point  of  view,  the  simple  question  should  be,  is  it 
a  usage  f    See  the  observations  of  Cheves,  J.,  in  Barksdale  v.  Brown,  1  Nott  &  McCord,  521. 

This  accords  with  the  elementary  notion  as  to  the  origin  of  usages  and  customs  generally,  in 
respect  to  which  it  has  been  said,  that  where  the  people  of  a  particular  class  or  place  "  find  any 
act  to  be  good  and  beneficial,  and  apt  and  agreeable  to  their  nature  and  dispositions,  they  use 
and  practice  it  from  time  to  time,  and  so  by  frequent  iteration  and  repetition  of  the  act,  a  custom 
is  formed."  The  Case  of  Tanistry,  Davies'  Rep.  87.  Thus  the  customs  of  gavelkind  and  borough 
English  have  grown  up,  and  although  contrary  to  the  common  law,  are  allowed  to  be  good.  Id.  88. 

A  strong  case  for  showing  that  a  local  usage  is  not  necessarily  bad,  because  opposed  to  the 
general  law,  is  that  of  Snowden  v.  Warder  (3  Rawle's  Rep.  181).  There,  a  usage  in  Philadelphia 
for  vendors  of  cotton  in  that  city,  to  be  answerable  for  defects,  without  either  fraud  or  express 
warranty  being  proved,  was  established,  and  a  vendor  held  liable  accordingly.  This  was  virtually 
permitting  that  class  of  dealers  to  abrogate  the  common  law,  which  else  must  have  applied,  and 
introduce  the  civil-law  principle  in  its  stead. 

The  result  of  the  authorities,  therefore,  seems  to  be,  that  a  particular  usage  in  reference  to  the 
contract  in  question,  may  be  proved  to  influence  its  construction,  though  contrary  to  some  rule 
of  general  law ;  and  then  it  will  be  a  question  of  fact,  triable  Hke  other  facts,  whether  the  par- 
ties contracted  in  reference  to  the  usage  or  not ;  in  other  words,  whether  they  did  or  did  not 
intend  to  adopt  the  usage,  instead  of  the  general  law,  as  the  rule  for  interpreting  their  contract. 
See  Gordon  v.  Little,  8  Ser.  &  Rawle,  533;  Snowden  v.  "Warder,  3  Rawle,  101;  Reuner  v.  Bank 
of  Columbia,  9  Wheat.  581,  584,  585 ;  Jones  v.  Fales,  4  Mass.  Rep.  245 ;  Kennebeck  Bank  v. 
Page,  9  Mass.  Rep.  155 ;  Kennebeck  Bank  v.  Hammatt,  Id.  159 ;  Widgerey  v.  Monroe,  6  Id. 
449;  Weld  V.  Gotham,  10  Id.  366 ;  Wood  v.  Wilcox,  9  Wend.  349;  Blanchard  v.  Hilliard,  11 
Mass.  R.  85  ;  Middleton  v.  Heyward,  2  Nott  &  M'Cord,  9 ;  Halsey  v.  Brown,  3  Day's  Rep.  346. 
*  '*  But  see  the  oases  in  25  Wend,  and  6  Hill's  Rep.,  cited  anie  in  this  note.  *  * 

Limitations  upon  this  right,  however,  do  undoubtedly  exist ;  and  cases  may  often  arise  where 
the  court  must  adjudge  the  usage  absolutely  void  in  itself  If  that  which  is  thus  sought  to  be 
incorporated  with  a  contract,  would  be  void,  as  an  express  stipulation,  the  evidence  cannot  be 
allowed.  Hence,  usages  sanctioning  what  is  malum  in  se,  or  malum  prohibitum,  are  invalid. 
Snowden  v.  Warder,  3  Rawle,  10"! ;  Bryant  v.  The  Commonwealth  Ins.  Co.,  6  Pick.  131.  Usages 
favoring  the  taking  of  unlawful  interest,  and  trenching  upon  the  policy  of  the  statutes  on  that 
subject,  are  bad  (Dunham  v.  Dey,  13  John.  Rep.  44) ;  though  usage  among  bankers  has  been  said 
to  have  sanctioned  certain  practices  which  else  would  have  been  deemed  usurious.  See  per 
Savage,  0.  J.,  in  Bank  of  Utica  v.  Wager,  2  Cow.  Rep.  112,  766;  S.  C,  reversed  on  error,  8  Id. 
398.  Usages  iu  restraint  of  trade  are  void  (smible,  Williams  v.  Gillman,  3  Greoul.  Rep.  281) ; 
so  of  usages  originating  iu  and  continued  by  violence,  oppression  and  fraud,  or  contrary  to  the 
general  good;  and  such,  it  has  been  said,  are,  for  the  most  part,  those  usages  and  customs  which 
have  been  adjudged  void  by  the  English  courts,  as  "  unreasonable,"  "against  common  right," 
"  contrary  to  law,"  &o.,  &o.    Davies'  Rep.  89.    A  usage  sanctioning  what  is  unjust,  and  against 
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good  morals,  is  bad ;  e.  g.,  a  usage  among  banks,  not  to  correct  mistakes  in  counting  money,  un- 
less disooverld  before  the  person  leaves  the  room  (Gallatin  v.  Bradford,  1  Bibb's  Rep.  209) ;  or  a 
custom  of  mechanics  to  charge  for  materials  according  to  a  standard  which  would  give  them  pay 
for  materials  never  furnished.  Whitesides  v.  Meredith,  3  Teates'  Hep.  318.  See  Kendall  v.  Eus- 
sell,  5  Dana's  Eep.  601.  So  of  a  custom  to  commit  acts  of  trespass  upon  others'  property 
(Waters  v.  Lilly,  4  Pick.  145) ;  and  a  custom  of  agents  to  depart  from  the  instructions  of  their 
principals.  Barksdale  v.  Brown,  1  Nott  &  M'Cord,  517.  A  custom  of  masters  to  sell  the  cargo 
of  a  stranded  vessel,  vrithout  necessity,  has  been  characterized  as  a  usage  against  "  faith  and 
common  honesty,"  and  therefore  bad.  Bryant  v.  The  Commonwealth  Ins.  Co.,  6  Pick.  Rep.  145- 
Quere,  whether  a  local  usage,  exempting  proprietors  of  carrier  vessels  from  all  responsibility  in 
respect  to  goods  committed  to  their  charge,  except  for  injuries  arising  from  the  negligence  of  the 
master,  would  not  be  void,  as  contrary  to  the  general  good,  and  subversive  of  the  interests  of 
trade  and  navigation.  See  what  was  said  by  Story,  J.,  in  The  Schooner  Reeside,  2  Sumn.  Rep. 
514:,  515;  also,  per  Cowen,  J.,  in  Cole  v.  Goodwin,  19  Wend.  272,  etseq. 

It  follows,  from  what  has  been  said,  that  evidence  of  usage  may  be  received  to  vary,  in  some 
sense,  the  legal  effect  of  a  written  instrument.  But  see  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  144 ;  as 
to  what  is  there  said,  however,  qnere.  Prima  facie,  every  contract  is  to  be  understood  as  con- 
taining, in  some  sort,  an  implied  reference  to  the  general  law ;  but  when  a  state  of  facts  is  made 
out,  which  rebuts  that  presumption,  and  shows  that  the  parties  intended  to  adopt  a  particular 
usage  as  the  rule  of  interpretation,  the  latter  shall  prevail,  provided  it  be  such  a  usage  as  the 
parties  had  a  right  to  adopt.  But  it  is  obvious,  that  where  the  contract  itself  manifests  an  in- 
tention, either  directly  or  indirectly,  to  exclude  the  usage,  no  evidence  of  it  can  be  received, 
without  overstepping  the  limits  of  exposition.  See  post,  note  516.  "A  custom  or  usage  of  trade 
is  only  allowable  as  one  mean  to  arrive  at  the  intention,  never  to  thwart  or  control  it.  If  the 
stipulations  of  a  contract  indicate  an  intention  in  the  obligor,  variant  from  the  usage,  then  should 
the  stipulations  prevail;  otherwise,  an  obligation  may  be  imposed  contrary  to  the  intention, 
though  provided  against  by  the  express  terms  of  the  contract."  Per  Swing,  J.,  delivering  the 
opinion  of  the  court,  in  Kendall  v.  Russell,  5  Dana's  Rep.  501,  502.  See  per  Story,  J.,  in 
Schooner  Reeside,  2  Sumn.  Rep.  570. 

What  shall  be  deemed  such  an  expression  of  intention,  inconsistent  with  the  usage,  as  to  ex- 
clude' the  latter,  is  many  times  a  question  of  considerable  difficulty.  The  general  rule  is  clear ; 
no  extrinsic  evidence  of  usage  can  be  received  to  vary,  add  to,  or  contradict,  the  plain  sense  of 
the  contract,  when  once  properly  ascertained.  See  Mumford  v.  Hallett,  1  John.  Rep.  439 ;  Rankin 
V.  The  American  Ins.  Co.,  1  Hall's  Rep.  N.  Y.  S.  C.  619;  The  Schooner  Reeside,  2  Sumn.  Rep. 
56,  and  Turney  v.  Wilson,  7  Terg.  Rep.  540,  stated  svpra  of  this  note ;  Stoever  v.  Whitman's 
Lessee,  6  Binn.  Rep.  516,  stated pos(,  note  522 ;  Turner  v.  Burrows,  5  Wend.  541,  547  ;  Parsona 
V.  Miller,  15  Id.  562 ;  Snowden  v.  Warder,  3  Rawle,  107  ;  Yeates  v.  Pim,  2  Marsh.  Rep.  141; 
S.  C,  Holt's  Rep.  95;  Blackett  v.  Royal  Exchange  Ass.  Co.,  2  Cromp.  &,  Jer.  244.  See  post,  in 
these  notes ;  also,  post,  notes  522  and  523.  But  the  appUcation  of  it  depends  so  much  upon 
particular  forms  of  expression,  and  terms  in  the  contract,  which  may  happen  to  strike  different 
minds  in  different  ways  {see  post,  note  516),  as  well  as  upon  various  collateral  and  extrinsic  cir- 
cumstances, that  it  is  not  extraordinary  to  find  learned  judges  disagreeing  somewhat  on  this 
point.  That  disagreement,  as  we  have  seen,  is  most  strikingly  apparent  in  those  cases  where 
usage  has  been  invoked  to  supersede  some  rule  of  general  law.  Then  the  presumption  that  the 
parties  contracted  in  reference  to  the  general  law,  must  be  overcome,  before  the  usage  can  be 
applied ;  and  very  slight  indications  of  intent,  appearing  in  the  instrument,  have  been  seized 
upon  as  corroborating  that  presumption,  to  the  extent  of  excluding  the  usage  altogether.  Thia 
is  illustrated  by  many  of  the  oases  siyara. 

In  Eager  v.  Atlas  Ins.  Co.  (14  Pick.  R.  141),  it  was  held  to  be  the  general  law,  as  to  insurance 
of  vessels,  that  in  adjusting  a  partial  loss  on  a  ship  which  has  been  repaired,  the  proceeds  of  the 
old  materials  not  used  in  the  repairs  are  first  to  be  deducted.  The  underwriters  claimed,  in  vir- 
tue of  a  local  usage  at  Boston  (the  place  where  the  policy  was  made),  that  they  had  the  right  of 
deducting  one-third  new  for  old  from  the  gross  amount  of  the  expense  of  repair.  The  policy  was 
according  to  a  form  which  had  been  recently  adopted  by  all  the  insurance,  companies  at  Boston, 
and  contained  an  express  reference  to  certain  usages  of  the  Boston  insurance  companies,  but 
none  in  respect  to  this.    There  were  some  stipulations,  moreover,  in  the  policy,  touching  partial 
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"Jesseg,  vMoh/hfOwerer,  were  aaide  of  "Che  point-'designed  to  be  establislied  by  the  usage.  Another 
>fact  adverted  toby  ■thecourt  was,  that  the  question  as  to  th«  general  law  had  been  settled  in 
New  York  years  before  the  present  pohcy  was  underwritten,  and  for  some  taine  Ibefore  had  been 
'pending  in  Massachusetts  for  decision.  Id.  144.  "  From  these  and  other  circumatanoes,"  the 
(eourtsaid,  "the  presumption  is  strong  that  the  parties  did  not  treat,  as  to  the  mode  of  adjust- 
ment, on  the  basis  of  usage,  but  on  that  of  the  existing  law,  however  it  might  be  decided. 
■When  the  contraet  'refers  to  the  amioms  mud  neks .  of  insurance  in  Boston,  -and  specifies  how  far 
■they  shall  constitute  part  of  the  contract,  it  must  be  inferred  that  the  parties  did  not  intend  that 
it  should  be  affected  thereby  beyond  the  eitent  spediied,  especially  as  the  form  of  the  policy 
vas  no  doubt  'settiled  with  great  care  anid  deUberation."  Id.  144,  145.  These  considerations 
"were  deemed  quite  sufficient  to  settle  the  question  of  usage;  but  another -was  added,  viz:  that 
the  contract  being  one  of  indemnity,  and  the  -mode  Of  adjustment  contended  for  by  the  under- 
■iWrters  being  one  which  would  deprive  the  insured  of  a  full  indemnity,  the  'Usage  was  opposed 
to  (he  essence  of  the  contract.  Id.  145.  See  as  to  the  mode  of  adjustment  ia  such  cases,  acoord- 
%ig  to  the  general  law,  Byrnes  v.  National  Ins.  Co.,  1  Cowen's  R.  265  ;  Brooks  v.  The  Oriental 
%is.  Co.,  1  Pick.  259.  See  also  the  Opinions  of  Messrs.  Wiehols,  PbiUtps  and  Jackson,  Amer.  Ju- 
'ifet,  Vol  5,  pp.  ^52,  262,  and  Tol.  6,  p.  46,  together  with  the  authorities  cited.  "Where  a  briek- 
■yard  was  let  to  H.  by  'E.  and  L.,  the  owners,  under  a  eoAtraot  that  H.  should  make  bricks  in  the 
"yard,  hire  the  workmen,  &e.,  'give  in  his  time  and  services,  and  pay  a  certain  sum  for  every  thou- 
'sand  bricks  made,  as  rent ;  iE.  and  L.  stipulating  that  ^they  would  attend  to  sellmg  the  bricks, 
"purchasing  the  materials,  collecting  the  bills,  &e. ;  the  parties  to  «hare  the  profits  and  loss  equally, 
•and  E.  and  L.  to  have  the  right  to  retain  the  bricks,  or  money  collected,  in  their  possession,  to 
-the  amount  of  all  sums,  ftc,  advanced  by  them  from  time  to  time  to  H. ;  held,  that  the  bricks 
laade  under  the  coiltract  were  the  joint  property  of  the  parties,  and  such  bsing  the  plain  fetcait 
"Expressed,  evidence  of  a  usage  tending  to  vary  the  effect  of  it  in  such  a  way  as  to  show  that  H. 
'had  no  property  in  the  'bricks,  but  only  a  claim  to  a  certain  share  of  the  profits,  was  inadmissi- 
tfle.  Macomber  v.  Parker,  13  Pick.  E.  175.  In  Kendall  v.  Russell  (5  Dana's  E.  501),  the  plain- 
'<Sff  sued  to  recover  for  laying  brick  in  a  building.  The  covenant  under  which  he  performed  t3SB 
work  bound  him  to  lay  as  mang  brick  as  the  defendant  might  need  (o  Bomplete  the  building,  for  which 
the  defendant  hmmd' himself  to  pay  a  given  sum  ptrthousamd  for  each  thousand  brick  la.id.  On 
•the  trial,  the  plaintiff  claimed  to  recover  according  to  a  local  custom  allowing  the  -quantity  of 
%rtdk  laid  to  be  ascertained,  by  assuming,  as  a  basis  of  calculation,  that  the  whole  was  sohd 
'Wotk,andnot  Tegarding'opeiiings,  sudh  as  doors,  windows,  fte.  The  court  held  the  terms  of  the 
■  contract  plainly  expressive  of  a  different  intent,  viz  :  that  the  plaintiff  should  be  compensated 
-Jonly  for  the  brick  actually'  laid,  and  so  the  usage  was  inadmissible.  'See  also  Whitesides  v.  Mere- 
dith, '3  Teates'  R.  31-8. 

There  are  various  usages  of  trade  and  commerce  which  have  been  so  often  proved  as  matters 
'tif'fact,  and  ha'Ve  so  far  incorporated  themselves  with  the  general  law  that  courts  will  judicially 
recognize  them.  Bee  Consequa  v.'Willings,  1  Peters'  0.  G.  E.  230  ;  Snowden  v.  Warder,  3  Eawle, 
105;  Wilcox  V.  Wood,  9  Wend.  349;  United  States  v.  Horrendo,  6  Peters'  R.  VIS;  Thomas  v. 
10'H«ra,  1  E.  Const.  <Jt.  So.  Car.  306.  But  particular  usages,  such  as  those  of  which  we  have 
%een  speaking,  -muSt  be  proved  specially.  And  the  circumstances  of  the  usage  being  prima  facie 
"'  unreasonable,"  "  against  the  general  law,"  "  restricted  within  very  narrow  limits,"  of  compara- 
^Vely  "recent  origin,"  &o.,  ka.,  always  come  i*i  to  enhance  the  difficulty  of  showing  that  the 
■Jiafties  eonttaoted  in  reference  to  it,  anfl  intended  to  make  it  the  law  of  their  case.  See  Gibson 
T.  Culver,  17  Wend.  307,  308,  309  ;  Wilcox  v.  Wood,  '9  Id.  349  ;  Middleton  v.  Heyward,  2  Nott 
&  MoCord,  9 ;  Gordon  v.  Little,  8  Ser.  &  Rawle,  535  ;  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  143, 144. 
Snowden  v.  Warder,  3  Eawle,  105 ;  Thomas  v.  O'Hara,  1  E.  Const.  Ct.  Bo.  Oar.  306 ;  Purniss  v! 
Kone,  8  Wend.  266;  Allegro's  Adm'r  v.  The  Maryland  Ins.  Co.,  2  Gill,  ft  John.  136.  And  per- 
%aps  this  is  the  sense  in  which  many  cases  are  to  be  understood,  which  lay  down  the  proposition 
that  a  usage,  to  be  obligatory,  must  be  certain,  uniform,,  reamnable,  and  sufficiently  ancient  to  be  gen- 
■lerall/y  known,  &c.  See  the  case  of  Kendall  v.  Russell,  5  Dana's  R.  501,  and  what  is  said  at  pp. 
«03,  604. 

When  the  question  is  of  a  custom  or  usage,  and  it  is  not  known  to  those  who,  flom  their  busi- 
■ness  and  connections,  have  the  beat  means  of  knowittg  ft,  ignorance  of  it  is,  in  some  sense,  posi- 
'tlre  testimony  of  its  non-existence.    Thus,  suppose  the  question  to  be  as  to  the  existence  of  a 
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usage  of  trade  in  a  foreign  port,  according  to  which  the  rights  of  parties  are  to  be'  decided^— an# 
that  there  are  two  foreign  witnesses,  bothimerchants.belonging  to  tlieplaee,  and  deaJing  m  the 
same  business,  one  of  whom  testifies  in  support  of  the  usage,  and  the  other  is  ignorant  of  it,  in 
such  case  it  seems  the  usage  cannot  be  said  to  be  proved,  especially  if  other  merchants  from  the 
place  are  in  court  and  not  called  on.  Per  Parker,  C.  J.,  in  Parratt  v.  Thatcher,  9  Pick.  426;  431. 
The  fact  that  the  usage  has  been  resisted  by  some,  and  those  insisting  upon  it,  or  others  of  tha> 
same  class,i  consenting  to  a  qualification  or  abandonment  of  it  in  consequence  of  such  resistancejv 
may  be  quite  material  on  the  general  inquiry.  See  Kendall  v.  RusseU,,  5  Dana's  B.  501, 
503,  504. 

There  is  a  distinction  between  inquiring  of  a  witness  for  the  common  understanding  as  to  the- 
effect  or  import  of  a  contract,  susceptible  of  a  clear  interpretation,  and  evidence  of  custom  or 
usage.  The  latter  is  admissible,  if  at  all,  as  a  means  of  interpreting  the  sense  in  which  the  par- 
ties understood  the  language.in  question^,  whila-the  former  may  only  show,  thcuunderstanding  o£ 
others,  which  is  immaterial,  unless  it  be  also  the  understanding  of  the  parties.  PauU  v.  Lewis, 
4  Watts'  R.  402,,  403.-  So,-  semble,,  as  to  the  gpneral  understanding  of  the  country  in  regard  tO: 
the  sense  of  particular  words,,easily  understood;.  e..g'.,.the  word  ocre,,ina  land  contract  Id.  403,,,, 
404.1  See  ;yos*,  note  516,  as  to  direct  evidence  of  what  a  party  declared  he  meant  by  a  term 
pfmW'/aci&  unmeaningj 

A.  question  arose  at  Nisi  Prius,  as  to  the  meaning  of  the  word,  "cargo,"  in  reference, to  aship^.. 
and  whether  it  included  the  whole  loading;  the  counsel  cited  Sergeant  v.  Read  (2  Strange,,,!  22  a)j„ 
to  show  that,  it  did ;  and  he  was  referring  to  Bnticsk's  Dictionary,  when  he  was  interrupted  by 
Tindal,  C.  J.,  who  said :  "  It  is  a  question  of  mercantile  construction.  You  had  better  lay  aside 
your  dictionary,  and  appeal,  to  the  knowledge,  of  the  jury;  for,  after,  aHi,the  dictionary  is  not 
authority."    Houghton  v.  Gilbart,  1  Carr.  &  Payne,  701. 

There  is  another  claasi  of  cases,  where  a  more  direct  inquiry  must  be?  allowed  aswto  the  mean- 
ing of  writings.  Those  hitherto  considered,  relate  mainly  to  instances!  where  the  judge  is  sup-  ■ 
posed  capable  of  assigning,  to  the  words  some  signifioatibn,  without,  the  necessity  of  resorting,  to- 
extrinsic  evidence.  If  the  contents  of  an  instrument,  however,  are  utterly  unintelligible  in  themr- 
selyes,,  either' from  being  written.in  characters  wiich ,  are  difficult^to  be  deeiphei;ed,,or  in  a  lan- 
guage which  the,  court  does  not  understand,,  &&.,  the  propriety  of  inquiry  aUunde'  is  still,  more , 
apparent 

In  the  progress  of  the,  arts,  and  the  ever  changing  pursuits  of  mankind,  new  terms  are  daily  > 
devised  among  artists  and  others,  in  whose  peculiar  departments  they  are  used,  and  when,  not-, 
understood,  there  can  be  no  rational  oly'ection  to  admit  the  evidence  of  persons  conversant  with-, 
their  meaning,  to  explain  them.  See  per  Chancellor,  in.  Sleight  v.  Hartshorne,,  2  John.  R:542u 
In  a  case  where  a  sculptor  gave  by  his- wiU,, all  hisi  "bankers,"  evidence  was  allowed-  to-show-i 
that- "  bankers  "  meant  solid  pieces-  of  wood^  on-which  were  placed  blocks  of  marble  about  to  bo^i 
worked.  Goblet-,  v.,  Beechey,  3  Sim.  24.,  See  S.  C,  more  fully  reported,  'Wiigram  on  Bxt^Ev.  139^, 
eiiseq.  In  the  same  wHl,  the  word  "mod  "  was  found,,  and  liberty  was  given  for  trying  to  asr- 
certain  its  meaning  by  the  evidence  of  person*  generally  conversant  with  the  subject  mattersi  to  > 
which  the  will  related.  See  this  case,  post,,  note  516 ;  also  see  Mechanics'  Bank  v.  Bank  of 
Columbia,  5  Wheat.  336.  And  as  a  general  rule,  if  a  party  has  expressed  liimself  in  termsji  > 
with  which,  as  a  member  of  a  particular  trade,-  he  is-  famihar,  but  which  ar«  not  understood-  by; 
the-  court,  the  evidence  of  persons  acquainted  with  the  meaning  of  such  terms  is  admissible.- 
Wigram  on  Extr.  Ev.  35 ;  Attorney-General  v.  The  Glass  Plate  Co.,  1  Anstr.  39;;  Smith  v. ,  Wil- 
son, 3  Barn.  &  Adol.  728 ;  Richardson  v.  Watson,  4Barn.  &-Adol.  787. 

So,  if  the  handwriting  in  an  instrument  is  obscure,  auddifficult -to-be,  read,  the  evidence-of  pen-' 
BOnSiskilled  in  deciphering,  writing  is  admissible,  to  show  what  the  writing  is.  Masters- v.  Mas- 
ters,, 1  P.  Wms.  425 ;  Norman  v.  Morrell,  4  Ves.-  769;  Goblet  v.  Beechey,.  sv§ra.f  Armstrong  v.> 
Burrows,  6  Watts'  R.  266;  Remon-v.  Hayward,  2' Adol.  &  Ellis,-  666. 

And  if  a  foreign-language  is  used;,  peraons  acquainted  with  it^  may  be  called.  See' Armstrong 
v.  Burrows,  6  Watts'  R.  263,  266;  Wigram  on  Extr.  Ev.  34;  Wushtoff  v.  Draoourt,  3  Watts'  R, 
240.  So  of  provinoialismsj  they  may  be  explained-  by  persons  residing  in  the  same  district- 
Oresl.  Eq.  Ev.  199. 

A  case  of  a  somewhat- novel  aspect,  apparently  involving-  the  principle  of  some  of  the  preoedw 
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Situation,  &c.,  of  party. 

For  this  purpose  of  enabling  tlie  court  to  interpret  the  instrument,  and 
determine  the  rights  of  the  several  claimants,  proof  may  be  necessary,  and 
is  therefore  admissible,  of  the  nature,  the  situation,  or  the  qualities  of  the 
thing  mentioned  in  the  instrument, — of  the  manner  in  which  the  property 
has  been  used, — and,  in  the  case  of  a  will  of  a  testator's  family  and  affairs, 
■ — of  his  profession,  calling  or  business, — of  the  general  state  of  his  prop- 
erty, and  his  position  with  reference  to  the  objects  to  which  his  will  refers, 
— or  of  other  circumstances  in  which  he  was  placed,  and  knew  himself  to 


ing  ones,  arose  in  Kentucky,  on  a  prosecution  under  the  statute  against  duelling.    The  indict- 
ment was  for  sending  a  challenge  in  the  form  of  a  letter,  as  follows : 

"July  2d,  1833. 

"I  am  in  receipt  of  yours  of  this  date,  declining  one  of  the  demands  made  of  you  in  my  card  of 
the  29th.  Tou  will  now  afford  me  the  satisfaction  which  is  due  from  man  to  man,  under  similar 
circumstances. 

"  Respectfully,  Henry  C.  Pope. 

"Mr.  George  D.  Prentice. 

"  P.  S. — My  friend  Mr.  AUen  is  authorized  to  make  any  arrangements  necessary. 

"H.  C.  P." 

The  indictment  set  out  the  letter,  and  alleged  that  the  meaning  and  intent  was,  a  challenge  to 
fight  with  deadly  weapons,  to  wit :  with  pistols.  The  defendant  demurred,  and  thus  presented 
the  question  substantially  whether  it  was  competent  for  the  prosecutor  to  show,  by  extrinsic 
evidence,  that  the  latter  meant  a  challenge  to  fight  in  the  manner  averred.  The  Court  of  Ap- 
peals held  in  the  affirmative,  sustaining  the  indictment.  They  said,  the  court  could  not  judi- 
cially know  the  "technics  of  duellists,"  nor  be  presumed  to  possess  a  judicial  knowledge  respect- 
ing the  accustomed  etiquette  and  forms  observed  in  negotiations  preliminary  to  those  belligerent 
interviews  erroneously  denominated  affairs  of  honor — that  when  the  parties  interchange  written 
communications,  if  neither  can  be  convicted  unless  those  documents  literally  import  a  challenge 
or  an  acceptance  to  fight  in  single  combat  with  deadly  weapons,  the  statute  would  become  a 
mere  brutum  fulman,  without  any  practical  efficacy ;  that  the  writings  constitute  only  species  of 
evidence,  which  may  be  explained  or  applied,  or  aided  by  oral  evidence ;  and  that,  so  far  as  the 
court  could  know,  witnesses  might  be  able  to  prove  that  the  challenge  was  or  should  have  been 
understood  to  be  a  challenge  to  fight  with  pistols,  or  with  the  usual  weapons,  and  that  pistols 
were  the  customary  weapons  among  duellists.  Commonwealth  v.  Pope,  3  Dana,  418.  See  fur- 
ther. Commonwealth  v.  Rowan,  Id.  39E  ;  Commonwealth  v.  Hart,  6  J.  J.  Marsh   119. 

It  may  bo  well  to  observe  before  concluding  this  note,  that  though  it  is  generally  the  province 
of  the  court  to  construe  instruments,  where  the  meaning  is  to  be  collected  from  the  instrument 
without  the  aid  of  extrinsic  evidence ;  yet  in  cases  like  those  above  considered,  where  the  mean- 
ing is  to  be  judged  of  by  facts  aliunde  in  connection  with  the  written  language,  very  much  must 
be  left  to  the  jury.  It  has  been  laid  down,  as  to  such  cases,  that  the  construction  is  "  usually 
matter  of  fact  for  the  jury."  Per  Williams,  J.,  in  Jennings  v.  Sherwood,  8  Conn.  R.  127  ;  that 
"an  admixture  of  parol  with  written  evidence  draws  the  whole  to  the  jury."  Sidewell  v.  Rob- 
erts, 1  Penn.  R.  386  ;  per  Gibson,  C.  J.,  citing  "Welsh  v.  Dusar,  3  Binn.  317  ;  Denison  v.  Wurtz, 
1  Serg.  &  Rawle,  372;  Moore  v.  Miller,  4  Id.  279  ;  Watson  v.  Blaine,  12  Id.  131;  Overton  v. 
Tracy,  14  Id.  311 ;  Brown  v.  Campbell,  1  Id.  176.  Also  see  Wharf  v.  Howell,  5  Binn.  499.  See 
further  Etting  v.  United  States  Bank,  11  Wheat.  R.  59,  and  Goddard  v!  Pratt,  16  Pick.  412, 
from  which  it  seems  more  accurate  to  say,  that  the  point  of  construction  is  for  the  jury,  under 
proper  directions  from  the  court.  Where  the  writing  is  illegible,  or  obscure,  the  question  what 
the  letters  really  are,  is  a  matter  of  fact  to  be  decided  by  the  jury.  Armstrong  v.  Burrows,  6 
Watts'  R.  266.  But  see  Remon  v.  Hayward,  2  Adol.  &  Mlis,  666,  which  seems  tho  other  way. 
Further  as  to  S.  P.,  see  Jackson  ex  dera.  Swaine  v.  Ransom,  18  John.  R.  107. 
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be  placed  at  the  time  of  making  his  wil].(l)  "  It  may  be  laid  down  as  a 
general  rule,"  said  Parke,  J.,(2)  "that  all  facts  relating  to  the  subject  mat- 
ter and  object  of  the  devise,  such  as  that  it  was  or  was  not  in  the  posses- 
sion of  the  testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the 
distribution  of  the  property,  are  admissible  to  aid  in  ascertaining  what  is 
meant  by  the  words  used  in  the  will." 

It  was  with  the  full  knowledge  of  the  situation  and  circumstances  in 
■which  the  party  stood,  that  he  made  the  instrument;  and  it  is  only  by  the 
same  kind  of  knowledge  that  the  court  can  be  enabled  to  interpret  his 
words.  Such  evidence  places  the  court,  to  a  certain  degree,  in  the  situa- 
tion of  the  party,  and  thus  enables  it  the  better  to  understand  his  mean- 
ing.(3)     Some  examples  will  now  be  given  to  illustrate  these  principles. 

In  the  case  of  Masters  agt.  Masters,  (4)  where  the  testator,  after  having 
bequeathed  a  legacy  to  the  poor  of  two  hospitals  in  Canterbury  (naming 


(1)  The  following  oases  may  be  referred  to  as  examples ' — Doe  d.  Jersey  v.  Smith,  2  B.  &  B. 
653 ;  Lowe  v.  Manners,  5  B.  &  A.  917 ;  Lowe  v.  Huntingtower  (Lord),  4  Russ.  581,  n. ;  Mosley  v. 
Massey,  8  East,  149 ;  Selwood  v.  Mildmay,  3  Ves.  306 ;  Goodtitle  v.  Southern,  1  M.  &  S.  299 ; 
Doe  d.  Templeman  v.  Martin,  4  B.  &  Ad.  785 ;  Richardson  7.  Watson,  Id.  787  ;  Doe  v.  Holtom,  4 
A.  &  E.  76  ;  Doe  v.  "Webster,  4  P.  &  D.  270. 

(2)  In  Doe  d.  Templeman  v.  Martin,  4  B.  &  Ad.  785. 

Note  511. — The  rule  of  Lord  Bacon,  is,  "that  if  there  be  some  land,  wherein  all  the  demon- 
strations in  a  grant  are  true,  and  some  wherein  part  are  true  and  part  false,  the  words  of  such 
grant  shall  be  intended  words  of  true  limitation  to  pass  only  those  lands  wherein  all  the  circum- 
stances are  found  to  agree."  Per  Parke,  J.,  in  Doe  ex  dem.  Ashforth  v.  Bower,  3  Barn.  &  Adol. 
459.  "  If  a  testator  devises  property  by  a  description  which  completely  tallies  with  it,  you  are 
not  at  liberty  to  say  that  some  property  other  than  that  with  which  the  description  tallies  passed 
by  the  devise."  Per  Sir  Launcelot  Shadwell,  In  Newton  v.  Lucas,  6  Sim.  60.  See  also  Doe  ex 
dem.  Preedy  v.  Holtom,  4  Adol.  &  Ellis,  81.  This  doctrine  was  very  fully  considered  in  Jackson 
ex  dem.  Van  Vechten  v.  Sill,  11  John.  R.  201.  There,  a  testator  devised  to  his  wife  thefairm  he 
then  occupied,  &c. ;  and  it  appearing  that  the  testator  owned  and  occupied  a  farm  at  the  date  of 
the  will  corresponding  with  the  description,  held,  that  oral  evidence  of  an  intent  to  devise  to  his 
wife  another  farm,  in  addition  to  the  one  he  occupied,  which  other  farm  was,  at  the  time  the  will 
was  drawn,  in  the  tenure  of  B.,  under  a  seven  years'  lease  from  the  testator,  could  not  be  received. 
See  ante,  note  486.  Where  lands  in  a  deed  were  described  as  those  deeded  to  the  grantor  by  W. 
and  also  by  reference  to  the  record  of  W.'s  deed ;  and  this  description  applied  to  a  five  acre  lot 
of  the  grantor ;  held,  that  parol  evidence  to  show  that  a  forty  acre  lot  was  intended,  which  the 
grentor  owned  in  the  same  place,  but  which  was  deeded  to  him  by  W.  and  wife  in  a  deed  other 
than  the  one  so  referred  to,  was  iuadmissihle.    Bell  v.  Morse,  6  N.  Hamp.  R.  205. 

Upon  the  same  principle,  that  which,  under  all  the  circumstances,  most  nearly  agrees  with  the 
description,  shall  be  taken  to  have  been  meant,  and  no  parol  evidence  contradicting  such  infer- 
ence, or  showing  a  different  intention,  can  be  received.  2  Phil.  Ev.  743  (8th  ed.).  This  would 
seem  to  be  the  result  of  a  majority  of  the  cases  iu  respect  to  inaccurate  description,  post,  notes 
519,  520.     And  see  the  cases  post,  note  516  and  ante,  486,  487. 

(3)  See  by  Parke,  J.,  in  Doe  d.  Templeman  v.  Martin,  4  B.  &  Ad.  785 ;  by  the  Lord  Chancellor 
in  Grey  v.  Sharp,  1  Myl.  &  K.  602;  and  V.  0.  Wigram's  Treatise,  p.  77. 

(4)  1  P.  Wms.  420.  See  also  Harris  v.  Lincoln  (Bishop),  2  P.  Wms.  133 ;  Eden  v.  Bute  (Lord), 
3  Bro.  P.  C.  79;  Doe  v.  Burt,  1  T.  R.  701 ;  Selwood  v.  Mildmay,  3  Ves.  310  ;  6  Id.  396  ;  13  Id. 
174;  15Id.514;  Herbert  v.  Reed,  16  Id.  481;  Page  v.  Leapingwell,  18  Id.  466;  Doe  d.  Chevar 
lier  V.  Huthwaite,  3  B.  &  A.  632. 

Note  512. — It  has  been  already  stated  in  the  preceding  notes,  that  a  description  in  an  instm- 


7SS^'  OftheAdmmMlityc^Sx(nnsieEvi(Mtce,&c.,  [CH..  Vlll. 

them),  bequeathed  another  sum  in  his  codicil  "  to  all  and  every  the  hos* 
pitals,"  the  second  bequest  was-  adjudged  not  to  be  void  for'  uncertainty, 
but  to  have  been  intended  for  all  the  hospitals  in  Canterbury,  as  it  ap- 
peared in  evidence  that  the  testator  lived  in  Canterbury,  and  had  in  his 
will  taken  notice  of  two  hospitals  in  that  city. 

State  of  property. 

It  may  often  be  of  importance  to  inquire,  what  estate  the  devisor  or 
grantor  had  at  the  time  of  making  his  deed  or  will ;  for  the  construction 
may  vary,  in  some  cases,  according  to  the  estate  or  quantity  of  interest  in 
the  subject  matter.(l)  If  a. person  grant  an  estate  for  life  generally,  with- 
out saying  whether  for  his  own  life  or  for  the  life  of  the  grantee,  evidence 
is  admissible  to  show  what  interest  the  grantor  had  in  the  premises ;  for 
if  the  grantor  was  tenant  in  fee,  the  grantee  would  have  an  estate  for  his 
own  life ;  but,  if  the  grantor  was  tenant  in  tail,  or  for  life  only,  then  the 
grantee  would  have  an  estate  for  the  life  of  the  grantor.(2)  Or,  if  a  testa- 
tor bequeath  a  sum  in  a  particular  stock,  it  will  be  a  specific  legacy,  if  he 
has  that  stock  at  the  time;  not  specific,  if  he-  has  it  not.(2)  Evidence  is 
therefore  admissible,  in  such  a  case;  to  show  what  was  the  state  of  the' 
property  at  the  time  he  made  his  will ;  and  the  construction  upon  the  will 
is  one  way  or  the  other,  according  to  the  result.  So,  in  the  case  of  Doe 
on  the  demise  of  Freeland  agt.  Burt,(3)  where  the  question  was,  whether 
a  cellar,  for  the  recovery  of  which  the  action  was  brought,  passed  under  a 
lease  from  the  lessor  to  the  defendant,  as  appurtenant  to  a  yard,  which 
was  described  in  the  lease  by  its  abuttals,  and  as  having  been  late  in  the' 
occupation  of  A. ;  evidence  was  adjudged  to  be  admissible,  on  behalf  of 
the  plaintiff,  to  show  that  the  cellar  was,  at  the-  time  of  the  execution  of 
the  lease,  in  the  occupation  of  another  tenant,  B. ;  here  the  defendant 
claimed  the  cellar,  not  as  specifically  demised,  but  as  appurtenant  to  the 
demised  yard,  upon  the  general  maxim  of  law,  "  cujus  est  solum,  ejust  est 
usque  ad  caelum  et  ad  inferos ;"  and  that-  proposed  evidence  would  clearly 
show  it  could  not  have  been  the  intention  of  the  parties,  that  the  cellar 
should  pass  by  the  lease  to  the  defendant.     "  Where  there  is  a  conveyance' 


ment  may  be  auffloient,  though  it  is  in  some  respects  erroneous ;  and  it  is  to  such  cases  only  it 
should  seem,  tUat-the  reason  given  in  the  text  for  admitting  parol  evidence  (namely,  that  without 
it  the  instrument  could  not  take  effect);  ia  applicable ;  this  reason  not  meaning  that  a  description' 
sufficient  to  apply  the  instrument  can  be  dispensed  with,  but  restricting  the  operation  of  the 
maxim,  falsa  demonsiratio  non  Twoei,  to  instances  in  which  an  entire  agreement  between  the  de- 
scription, and  its  subject  or  object,  does  not  exist,  and  thus  evolving  the  rule  in  the  words  of  tho 
maixim  non  acoipi  debeni  verba  m  demonstfationem  fcUsam  jwe  cow^siuni  in  Umitalionem  veram. 
Bacon's  Maxims,  Reg.  13 ;  2  Phil.  Bv.  U3,  note  2  (8th  ed.). 

(1)  See  judgment  of  Bayley,  J.,  in  Smith  v.  Doo  d.  Jersey  (Lord),  2  B.  &  B.  551.     See  also 
BoyS' V.  'Williams,  2  Buss.  &  M.  689 1  Att.  Geni,  v,  Srotei  Id.  699', 

See  also  Swiok  v.  Sears,  1  Hill  R.  17. 

(2)  See  supra,  n.  1. 

(3)  IT.  B.  701. 
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in  general  terms,"  said  BuUer,  J.,  "  of  all  that  acre  called  blackacre,  every- 
tiling  which  belongs  to  blackacre  passes  with  it :  and  then  the  rule  which 
has  been  mentioned,  prima  facie  obtains ;  but  whether  parcel  or  not  of  the 
thing  demised,  is  always  matter  of  evidence."(l) 

Another  case,  in  which  evidence  of  the  state  and  amount  of  the  testa- 
tor's property  has  been  admitted,  is  the  case  of  Fonnereau  agt.  Poyntz  ;(2) 
where  Lord  Thurlow,  C,  received  the  evidence,  not  to  control  a  bequest, 
which  was  distinctly  and  accurately  described,  but  because  it  was  uncer- 
tain, upon  the  whole  context,  whether  the  testator  meant. so  vauch.  per  an- 
num or  so  much  as  a  gross  sum.  And  Lord  Alvanley,  M.  R.,  in  observ- 
ing on  this  case,  says,(3)  "Lord  Thurlow's  only  doubt  was,  whether  parol 
evidence  was  admissible  to  ascertain,  whether  the  testator  did  not  mean 
capital,  but  he' had  no  doubt  he  must  know  all  the  circumstances  of  his  af 
fairs."{4:)  In  the  construction,  however,  of  wills  free  from  ambiguity,  the 
general  rule  is,  that  evidence  of  the  value  of  the  estate  devised,  or  of  the 
amount  of  the  testator's  property,  will  not  be  admitted  in  order  to  raise  an 
argument  in  favor  of  a  particular  construction ;  whatever  may  be  the 
amount,  the  general  rule  of  construction  must  prevail.(5) 

In  the  case  of  Smith  agt.  Doe  on  the  demise  of  the  Earl  of  Jersey,(6) 
where  the  principal  question  was  on  a  clause  of  re-entry  in  a  lease,  under 
the  execution  of  a  power  in  a  deed  of  marriage  settlement,  by  which  the 
settler  was  authorized  to  demise  by  indenture  such  premises  as  were  then 
leased  for  lives,  &c.,  and  so  as  the  ancient  accustomed  rents  were  reserved, 
&c.,  and  so  as  the  lease  contained  a  power  of  re-entry  for  non-payment  of 
the  rent  reserved,  &c.,  the  House  of  Lords  determined  that  it  was  allow- 
able to  prove  that  the  usual  and  accustomed  form  of  leases  (by  which  the 
estate,  settled  in  the  marriage  settlement,  had  been  demised,  as  well  before 
as  after  the  date  of  the  settlement)  had  contained  a  conditional  proviso  of  re- 
entry similar  to  the  one  in  the  indenture,  whose  validity  was  then  disputed. 
"  This  evidence,"  said  Bayley,  J.,  in  his  judgment  in  the  House  of  Lords,(7) 
"  is  not  admitted  to  produce  a  construction  contrary  to  the  direct  and 
natural  meaning  of  the  words,  nor  to  control  a  provision  which  was  dis- 
tinct and  accurately  described  ;  but  because  there  is  an  ambiguity  upon 
the  face  of  the  instrument  (for  the  deed  of  settlement  required  the  leases 
to  contain  a  power  of  re-entry  generally,  on  non-paymei^t  of  rent,  and  there 


(1)  See  Osborne  v.  Wise,  Y  C.  &  P.  161. 

(2)  1  Bro.  Ch.  C.  472 ;  cited  and  commented  on  by  Bayley,  J.,  in  Smith  v.  Doe  d.  Jersey  (Lord), 
2  B.  &  B.  552. 

(3)  3  Yes.  320. 

(4)  On  this  case  of  Fonnereau  v.  Poyntz,  see  also  3  Mer.  319,  320. 

(5)  See  Doo  d.  Handson  v.  Fyldes,  Cowp.  833 ;  Standen  v.  Standen,  2  Tes.  592 ;  Richardson 
V.  Edmonds,  1  T.  E.  640;  Doe  v.  Dring,  2  M.  &  S.  455;  Bootle  v.  Blundell,  1  Mer.  216;  Jones 
V.  Tucker,  2  Id.  631 ;  Att.  Gen.  v.  Grote,  3  Id.  316. 

(6)  2  B.  &  B.  473. 

(7)  2  B.  &  B.  553.    And  see  5  B.  &  A.  387. 
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are  vario-us  forms  of  powers  of  re-entry);  because  an  indefinite  expression 
is  used,  capable  of  being  satisfied  in  more  ways  than  one.  I  look  to 
the  state  of  the  property  at  the  time,  to  the  estate  and  interest  which  the 
settler  had,  and  the  situation  in  which  the  settler  stood  with  regard  to  the 
property  settled,  to  see,  whether  that  estate,  or  interest,  or  situation,  will 
assist  ns  in  judging  what  the  settler  meant  by  that  indefinite  expres- 

sion."(l) 

Extrinsic  evidence  has  been  admitted  in  many  other  cases,  for  showing 
the  true  description,  situation,  qualities,  or  other  incident  of  the  subject 
matter,  or  for  showing  the  true  name,  relationship,  residence  or  other  de- 
signation of  the  person  mentioned  in  the  instrument— with  a  view  to  aid 
the  court  in  the  construction  of  the  instrument,  and  enable  it  to  give  effect 
to  the  expressed  intention  of  the  party  without  contravening  the  language 
used  by  him.  In  such  cases  it  often  happens  that  the  court  is  able  to  em- 
ploy the  healing  power  of  the  maxim,  "falsa  demonstratio  non  nocet,  cum 
de  corpore  constai."{2) 

Where  instrument  refers  to  extrinsic  facts. 

Where  an  instrument  refers  to  extrinsic  matter,  parol  evidence  must  ne- 
cessarily be  admitted  to  apply  the  language  of  the  instrument. 

Thus,  where  a  plaintiff  and  defendant  were  purchasers  of  two  lots  of 
land  at  a  sale  from  the  same  owner,  the  lot  which  each  purchased  being 
described  in  his  deed  by  a  reference  to  the  occupation  of  the  then  tenant, 
and  there  were  words  passing  all  that  was  "  known  or  reputed  to  be  par- 
cel" of  such  occupation  ;  there  was  evidence  also  to  show  that  a  handbill 
containing  the  conditions  of  sale  was  circulated  in  the  saleroom  before  and 
at  the  time  of  the  sale,  and  that  it  was  seen  by  the  person  who  attended 
as  the  plaintiff's  agent,  and  who  had  bought  for  him  ;  the  court  thought 
the  handbill  admissible,  not  to  control  the  language  of  the  deed,  or  to 
construe  it,  but  to  apply  it.(3) 

It  may  be  that  the  subject  of  a  devise  is  described  by  reference  to  some 
extrinsic  fact ;  in  such  a  case  it  is  not  only  competent,  but  absolutely  ne- 
cessary, to  admit  extrinsic  evidence  for  ascertaining  that  fact,  and  through 
that  medium  to  ascertain  the  subject  of  the  devise.  This  is  not  done  with 
a  view  to  explain  the  will  or  add  to  its  contents.  The  evidence  is  in- 
tended only  to  ascertain  what  is  included  in  the  description  which  the 
testator  has  given  of  the  thing  devised.     When  there  is  a  devise  of  "  an 


(1)  Note  613. — S.  P.,  Jackson  ex  dem.  Murphy  t.  Van  Hoesen,  3  Cowen's  R.  325.  See  a 
case  decreed  on  the  same  principle,  Colpoys  v.  Colpoys,  Jacob,  451 ;  also  Jeaoook  v.  Falkener,  1 
Bro.  P.  C.  296  ;  Brown  v.  Thorndike,  16  Pick.  400. 

(As  to  the  oonatruotiou  of  grants  of  water  powers,  see  Cromwell  v.  Selden,  3  Ctaast.  253,  and 
cases  cited  by  the  court.) 

(2)  See  Day  v.  Trigg,  1  P.  'Wms.  286;  Door  v.  Geary,  1  Ves.  sen*.  265;  Doe  d.  Smith  v.  Gal- 
loway, 5  B.  &  Ad.  43;  Richardson  v.  Watson,  4  Id.  119. 

(3)  Murly  v.  M'Dermott,  8  A.  &  E.  138. 
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estate  purchased  by  A.,"  or  of  "  a  farm  in  the  occupation  of  B.,"  it  must 
be  shown  by  extrinsic  evidence  what  estate  it  was  that  A.  purchased,  or 
what  farm  was  in  the  occupation  of  B.,  before  it  can  be  known  what  was 
devised. (1)  So  where  a  testator  made  a  direction  in  his  will  respecting  a 
certain  mode  of  payment  for  a  house,  which  amounted  in  effect  to  a  devise 
of  so  much  of  the  produce  of  timber,  ordered  to  be  cut  down,  as  should  be 
sufficient  to  pay  for  the  house,  Grant,  M.  R,,  held,(2)  that  there  was 
nothing  in  the  fact  referred  to  (namely,  an  antecedent  order  for  cutting 
down  timber)  which  could  justly  make  it  less  a  subject  of  extrinsic  evi- 
dence, than  the  facts  in  the  otlier  cases  above  alladed  to.  The  moment  it 
is  shown  that  it  was  a  given  number  of  trees,  or  a  quantity  of  trees 
amounting  to  a  certain  fixed  value  on  a  certain  estate,  which  the  testator 
had  ordered  to  be  cut  down,  the  subject  of  the  devise  is  rendered  as  cer- 
tain as  if  the  number,  value,  or  situation  of  the  trees  had  been  spe(?ified  iu 
the  will  (3) 


(1)  1  Mer.  658,  by  Grant,  M.  R. 

(2)  Saudford  v.  Eaikea,  1  Mer.  646,  653.  See  also  Ongley  v.  Chambera,  8  B.  Moore,  665 ; 
Stubbs  v.  Sargon,  2  Kee.  255. 

(3)  Note  514. — Genebal  application  op  the  eule. — We  have  seen  by  many  examples  in  our 
preceding  notes  under  this  head,  but  there  is  hardly  a  conceivable  case  where  it  may  not  be  said, 
that  the  writing  refers  to  something  extrinsic  for  the  ascertainment  of  the  object,  person,  or  sub- 
ject matter  intended.  The  reference  is  either  express,  as  to  names,  monuments,  lines,  or  other 
descriptive  or  identifying  circumstances  calle^  for ;  or  it  is  implied,  as,  to  the  circumstances  sur- 
rounding the  author  of  the  instrument,  and  presumptively  present  to  his  mind  at  the  time  he 
made  it,  but  in  respect  to  which  the  writing  is  entirely  silent.  Many  cases  bdonglng  to  both 
classes,  are  adverted  to  in  our  preceding  notes.  ( 

Upon  the  same  principle,  where  one  writing  refers  to  another,  either  tacitly  or  expressly,  both 
are  to  be  construed  together ;  and  one  may  correct  an  erroneous  description  contauied  in  the 
other ;  or  even  vary,  or  add  to,  as  well  as  explain  it.  Thus,  if  a  patent  refer  to  a  plat  annexed, 
and  if,  in  the  plat,  a  watercourse  be  laid  down  as  running  through  the  land,  the  tract  must  be  so 
located  as  to  include  the  watercourse,  and  to  conform  as  nearly  as  may  be  to  the  plat;  though 
the  lines  do  not  agree  with  the  courses  and  distances  mentioned  iu  the  patent ;  and  though 
neither  the  certificate  of  survey,  nor  the  patent,  calls  for  the  watercourse.  M'lver's  Lessee  v. 
■Walker,  4  "Wheat.  444.  See  Jackson  ex.  dem.  Havens  v.  Sprague,  1  Paine's  R.  494,  el  seq. 
Otherwise,  in  an  action  of  covenant  against  incumbrances,  on  a  deed  containing  a  reference  to 
the  grantor's  title  deed  on  record,  and  then  adding  a  full  description  of  metes  and  bounds ;  such 
reference  may  aid  in  identifying  the  lands,  but  shall  not  operate  to  limit  the  description  by  metea 
and  bounds.  Harlow  v.  Thomas,  15  Pick.  66,  stated  amte,  note  481.  Further,  that  two  writings 
thus  connected  by  reference  may  be  read  and  iconatrued  as  one  instrument,  see  Jackson  ex  dem. 
Lowell  V.  Parkhurst,  4  Wend.  374 ;  Bliss  v.  Branham,  1  J.  J.  Marsh.  200 ;  Jackson  ex  dem. 
Swain  v.  Ransom,  18  John.  R.  lOf .  And  see  Parks  v.  The  General  Interest  Ins.  Co.,  5  Pick. 
34),  as  to  when  and  how  far,  a  written  application  for  insurance  may  be  considered  in  construing 
a  policy.     Clearly,  if  expressly  referred  to  in  the  latter,  both  should  be  read  together.    Id.  37. 

The  reference  from  one  writing  to  another,  may  be  quite  indirect,  or  by  implication  only 
Where  there  was  a  reference  in  a  patent  to  a  map  on  file,  this  was  construed  as  an  implied  refer- 
ence to  the  field-book  connected  with  the  map,  and  the  whole  construed  together.  Jackson  ex 
dem.  Livingston  v.  Freer,  17  John.  R.  29,  post,  note  520. 

Two  writings,  executed  at  the  same  time,  in  relation  to  the  same  subject  matter,  have,  in  many 
cases,  been  deemed  one  instrument,  with  a  view  to  the  construction  of  either.  That  they  are 
cotemporaneous,  and  kindred  in  respect  to  subject  matter,  is  frequently  inferable  from  eircum- 
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Btancea  appearing  m  the  writinga  themselves/  A  familiar  instance  is  that  of  a  conveyance  of 
lands  or  chattels,  apparently  absolute,  and  a  separate  cotemporaneous  agreement  respecting  a 
conveyance  hy  the  grantee,  to  the  grantor,  on  payment  of  a  sum  loaned,  &c.  Though  neither 
expressly  and  directly  refera  to  the  other,  yet,  being  in  fact  parts  of  one  transaction,  bearing  the 
same  date,  and  describing  the  same  lands,  the  one  ■yviU  often  qnalify  the  other,  and  the  whole  be 
deemed  a  mortgage.  See  Bennock  v.  Whipple,  3  Fairf.  R.  346,  349  ;  M'Dowell  v.  Hall,  2  Bibb's 
R.  610.  Otherwise,  where  they  are  not  simultaneous,  or  parts  of  one  transaction,  Bennock  v, 
"Whipple,  siipra.  See  Hale  v.  Jewell,  7  Greenl.  R.  435  ;  French  v.  SturdiTant,  8  Id.  435  ;  Kelly 
V.  Thompson,  7  Watts'  R.  401,  404.  405.  And  sometimes,  where  they  are  simultaneous,  the 
construction  may  be,  that  the  whole,  instead  of  amounting  to  a  mortgage,  manifests  a  defeasible 
ipwrchase ;  and  then  the  question  how  far  parol  evidence  is  admissible  to  show  that  a  mere  security 
or  mortgage  transaction  was  intended,  frequently  arises.  On  this  general  doctrine,  see  4  Kent's 
Comm.  143 ;  Robinson  v.  Cropsey,  2  Edw.  Ch.  R.  138,  142,  et  seq.,  and  the  cases  there  cited ; 
Reading  v.  Weston,  7  Conn.  R.  143  ;  S.  C,  Id.  409 ;  8  Id.  117  ;  Wharf  v.  Howell,  5  Binn.  499. 
And  see  ante,  note  487  ;  Kerr  v.  Gilmore,  6  Watts'  R.  405  ;  Colwell  v.  Woods,  3  Id.  138. 

In  Dillingham  v.  Estill  (3  Dana's  R.  21),  the  plaintiff  sned  for  a  breach  of  warranty  of  soundness, 
contained  in  a  biU'of  sale  of  two  slaves ;  the  defendant  pleaded  that  the  following  writing — "/, 
Benjamin  Estill  (tl;e  vendee),  release  said  Dillingham  frmn  any  responsibility  of  said  negroes,  as  wit- 
ness, my  hand — Bei^amiu  Estill  " — was  executed  simultaneously  with  the  biU  of  sale,  kc. ;  aver- 
rmg,  that  it  was  intended  as  an  integral  part  of  the  bill  of  sale,  and  to  operate  as  a  defeasance  or 
release  of  the  warranty.  The  Court  of  Appeals  overruled  a  demurrer  to  the  plea;  holding,  that 
however  incongruous  and  extraordinary  such  an  entire  contract  might  be,  both  writings  must  be  con- 
strued together,  if  they  were  in  fact  cotemporary.  It  was  argued  that  the  writings  could  not  be 
connected  by  parol  testimony,  or  by  averment  merely.  The  court,  in  respect  to  this,  said :  "  It  has 
been  decided  that  one  writing  cannot  be  connected  with  another,  unless  it  in  some  way  refers  to  it. 
But  if  thathere  relied  on  was  coiemporaneous  with  the  bill  of  sale,  it  can  be  understood  aa  referring 
to  it  without  any  parol  proof.  For,  surely,  if  a  vendor  of  slaves  make  a  bill  of  sale  with  warranty, 
and,  at  the  some  time,  the  vendee  deliver  to  him  a  writing,  stipulating  that  he  shall  not  be  respon- 
sible for  'the  said  negroes,''  the  latter  agreement,  without  any  extraneous  proof,  might  be  under- 
stood to  refer  to  the  former,  and  to  mean,  that  the  vendor  should  not  be  responsible  on  his  formal 
wan;anty.  It  would  not  be  inconsistent  with  either  of  the  writings,  or  with  any  rule  of  evidence, 
to  prove  that  they  were  given  at  the  same  time ;  and,  indeed,  as  that  given  by  the  appellee  (the 
vendee)  has  no  date,  the  fact  of  identity  as  to  date,  is  far  from  being  intrinsically  improbable." 
Id.  23.  Even  if  the  date  had  been  different,  parol  testimony  might  have  been  received,  it  seems, 
to  show  that  both  were  executed  at  the  same  time.     See  the  oases  ^osi,  in  these  notes. 

In  actions  on  promissory  notes,  writings  connected  therewith,  by  direct  reference,  or  neces- 
sary implication,  are  admissible  by  way  of  showing  it  conditional,  &c.  See  Davhn  v.  Hill,  2 
Pairf  R.  434;  Hunt  v.  Livormore,  5  Pick.  R.  395.  And  parol  evidence,  consistent  with  the 
material  parts  of  the  two  writings,  and  tending  to  connect  them,  seems  allowable.  See  the  cases 
supra;  also  Heywood  v.  Perrin,  10  Pick.  228. 

The  date  and  subscribing  witnesses  of  two  writings  being  identical,  the  court  presumed  one  to 
be  the  consideration  of  the  other,  nothing  appearing  on  their  face  to  counteract  that  presump- 
tion,    Aldridge  v.  Birney,  7  Monroe,  344,  347. 

But  though  one  writing  may  go  to  qualify,  vary,  and  control  another,  in  cases  hke  those  above 
noticed,  it  is  not  to  be  inferred  that  either  the  one,  or  the  other,  or  both,  after  being  connected 
can  be  subjected  to  the  influence  of  parol  evidence,  any  farther  than  if  they  constituted,  in  fact 
an  entire  instrument,  and  were  written  on  the  same  piece  of  paper.  See  the  foregoing  cases  • 
also  Heywood  V.  Perrin,  10  Pick,  228;  Wharf  v.  Howell,  5  Biun.  499.  Accordingly,  where  a 
deed  and  separate  agreement  were  construed  to  import  an  absolute  sale ;  held,  that  parol  evi- 
dence to  show  that  a  mortgage  was  intended,  could  not  be  received.  Reading  v.  Weston  8 
Conn.  R.  177 ;  S.  C,  7  Id.  143,  409.  See  ante,  note  487.  So,  where  they  import  a  mortgage, 
parol  evidence  is  inadmissible  to  show  that  an  absolute  sale  was  intended.  Gurnsey  v.  Palmer 
7  Wend.  248,  stated  ante,  note  487. 

Aa  a  general  rule,  all  cotemporary  or  prior  parol  stipulations  between  the  parties,  are  to  be 
regarded  as  merged  in  the  written  contract,  and  cannot  be  given  in  evidence  with  a  view  of 
varying  its  import.     But  where  there  is  a  direct  reference  in  the  writing  to  a  verbal  agreement. 
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the  latter  may  be  proved,  even  tbough  the  effect  of  it  be  to  add  material  terms  and  con- 
ditions to  the  writing.  Accordingly,  in  Pennsylvania,  in  an  action  of  debt  on  a  bond  conditioned 
for  the  payment  of  the  money,  upon  which  there  was  an  indorsement  referring  to  an  agreement 
between  the  partjes  to  it,  without  stating  what  the  terms  of  the  agreement  were ;  held,  that  the 
defendant  might  give  parol  evidence  of  the  agreement,  in  order  to  show  that  it  was  the  under- 
standing of  the  parties  that  the  bond  should  not  be  collected.  Commissioners  v.  McCalmont,  3 
Pennsylv.  R.  122.  So  if  a  note  refer  to  a  verbal  condition  agreed  upon,  without  showing  what 
the  condition  is,  it  may  be  proved  by  parol.     Couch  v.  Meeker,  2  Conn.  R.  305. 

A  distinction  not  frequently  adverted  to,  but  well  founded  in  principle,  should  be  observed  in 
the  application  of  this  doctrine  of  reference  to  words,  between  such  contracts  and  instruments  as 
are  required  to  be  in  writing,  and  those  which  may  be  good  without  writing.  In  respect  to  cases 
of  the  latter  class,  a  reference  to  words  is  allowable.  And  such  a  reference  in  cases  of  the  for- 
mer class,  when  made  nJerely  as  a  mode  of  describing  or  defining  what  is  meant  by  the  writing, 
is  not,  it  seems,  objectionable,  and  the  words  may  be  proved.  Such  appears  to  be  the  result  of 
Sandford  v.  Raikes,  stated  in  the  text,  where  the  reference  was  to  an  antecedent  verbal  order  of 
the  testator,  in  respect  to  cutting  trees.  Sir  W.  Grant  expressly  said,  it  was  like  a,  description 
of  an  estate  by  reference  to  the  circumstance  of  occupation.  See  the  text.  •  But  how  would  it 
be  in  case  of  a  reference  to  some  foreign  parol  expression  of  iniention ;  such  intention  not  being 
in  the  writing  ?  Clearly,  the  reference  would  be  null  and  void,  unless  the  case  was  not  one 
within  the  Statute  of  Frauds,  or  where  the  intention  might  legally  be  manifested  without  writing. 
This  view  is  supported  by  Molineux  v.  Molineux,  Cro.  Jac.  144.  There,  a  testator,  by  his  will, 
gave  to  his  three  children,  certain  rents  and  annuities  by  the  desctiptiou,  "  such  several  annuities, 
or  annual  rents,  as  are  expressed  in  several  writings,  signed  with  my  hand,  and  sealed  with  my 
seal,  according  to  the  true  meaning  of  said  writings."  In  a  special  verdict,  the  jury  found  of 
what  rents  and  annuities  he  had  signed  and  sealed  writings ;  and  it  was  held,  that  they  passed 
under  the  will.  The  court  said  it  was  a  good  devise  in  writing  of  the  rents  themselves,  for  it 
refers  to  the  writing,  whatever  it  is,  as  if  it  were  specially  limited  in  the  will.  And  they  said 
that  upon  this  reason,  in  Fairfax's  Case,  it  was  resolved  by  the  opinion  of  the  chief  justices,  and  " 
the  counsel  of  that  court,  that  where  one  makes  a  deed  of  feoffment  to  divers  uses,  and  makes  no 
livery,  and  after,  by  his  will,  devises  the  lands  to  such  persons,  and  "  in  such  manner,  as  he 
appointed  by  his  deed  of  feoffment,"  it  was  a  good  devise  of  the  land.  But  they  all  held,  that  a 
will  cannot  refer  to  words  only  without  writi/ng. 

Where  an  agreement  or  disposition  of  property  can  only  operate  by  writing,  an  instrument 
referring  to  another  must  describe  it  so  clearly,  that,  by  the  description,  it  may  be  identified. 
For,  to  allow  parol  evidence  to  connect  two  instruments  together,  where  there  is  no  reference  to 
a  foreign  instrument,  or  where  the  description  of  it  is  insufficient,  would  be  to  give  an  effect 
independent  of  the  writing,  anc^  contrary  to  the  provisions  of  law,  which  require  the  whole  to  be 
in  writing.  See  Brodie  v.  St.  Paul,  1  Ves.  jun.  330;  Smart  v.  Prujean,  6  Ves.  566;  Coles  v. 
Trecothick,  9  Id.  249 ;  BoydeU  v.  Drummond,  11  Bast,  153 ;  per  Holroyd,  J.,  in  Kenworlhy  v. 
Schofield,  2  Barn.  &  Cress.  948;  CUnan  v.  Cooke,  1  Soho.  k  Lef.  22;  Tawney  v.  Crowther,  1 
Bro.  C.  C.  161,  318 ;  Givins  v.  Calder,  2  Bess.  Eq.  R.  188 ;  Parkhurst  v.  Van  Courtlandt,  1  Jolm. 
Ch.  R.  273 ;  S.  C,  on  appeal,  14  John.  R.  15. 

But  this  mle  is  not  to  be  so  interpreted  as  to  exclude  evidence  for  the  purpose  of  applying  the 
terms  of  the  reference ;  in  other  words,  evidence  tending  to  show  what  the  reference  means. 
The  description  must  be  compared  with  the  instruments  to  which  it  may  possibly  refer ;  if  the 
description  is  in  some  respects  erroneous,  the  erroneous  part  may  be  rejected,  agreeable  to  the 
doctrine  falsa  demonsiratio,  Ac. ;  in  short,  the  reference  is  to  be  dealt  with  as  you  deal  with  other 
descriptions,  in  applying  them  to  the  object  or  subject  intended.  In  Hodges  v.  Horsfall  (1  Russ. 
&  Mylne,  116),  an  instrument,  purporting  to  be  an  agreement  for  a  lease,  contained  a  clause  for 
the  erection  of  additions,  according  to  a  plan  agreed  upon;  it  appeared  that  three  distinct  plans 
existed  for  making  the  additions  alluded  to ;  and  an  objection  was  made  that  parol  evidence  was 
inadmissible  to  determine  what  plan  was  meant.  Lord  Lyndhurst,  in  giving  judgment,  said :  "I 
am  of  opinion,  on  the  authority  of  all  the  cases,  and  especially  the  case  in  1  Scho.  &  Lef.  22, 
where  Lord  Redesdale  has  considered  the  subject  very  fully,  that,  as  the  written  agreement 
refers  specifically  to  a  plan,  if  there  be  parol  evidence  clear  and  satisfactory,  to  identify  the  par- 
ticular plan,  that  evidence  may  be  properly  admitted  for  the  purpose  of  so  identifying  it."    See 
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also  Sanderson  v.  Jackson,  2  Bos.  &  Pull.  238,  239,  and'  the  observations  of  the  Lord  Chaii> 
oellor  in  Dillon  v.  Harris,  4  Bligh  (N.  SI)  343.  In  Siiortreede  T.Gheek  (1  Adol.  &  Ellis,  BT), 
assumpsit  was  brought  upon  a  guaranty,,  in  which  the  consideration  was  stated  In  the  foHowing 
form :  "  You  will  be  so  good  as  to  withdraw  the  promissory  note;  and  I,"  &c.  A  promissory 
note,  payable  to  the  plaintiff,  and  made  by  the  defendant's  son,  was-  produced  on  the  trial,  by 
the  plaintiff,  and  no  evidence  was  given  of  the  existence  of  any  other  note.  A  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  description  of  the  note  was  not  sufBeiently  expHoit  to 
ascertain  what  note  was  meaht,  without  the  aidmiSsion  of  pai-ol  evidence^  Held,  that  there  being 
no  evidence  of  any  othel-  note  to  which  the  agreement  could  apply,-  the  one  produced  was  to  be 
regarded-  as  that  intended,  and  so  the  agreement  was  held  sufficient  within  the  Statate  of  Frauds. 
Had  it  turned  out  that  there, were  two  notes,  there  might  have  been  a  diffieulty,  it  was  said,,  m 
explaining  which  was  meant. 

*  *  In  Shelton  and  others  v.  Braithwaite  p  Meeson  &  Welsby,  4S6),  which  was  an  actioQ 
against  the  drawer  of  a  bill  of  exchange;  the  notice  of  the  dishonor  of  the  bill  was  as  follows  : 
' '  Beab,  Sis- — To  my  surprise,  I  have  received  an  intimation  from  iiie  Birmingham  and  Midland 
Gounties  Bank,  that  your  draft  on  A.  B.  is  dishonored,  and  I  have  requested  them  to  proceed  on 
the  same.''  There  was  no  proof  of  the  existence  of  any  other  bill  to  which  the  letter  could  ap>- 
ply.  The  defendant  objected  that  the  notice  did  not  contain  a  suf&cient  description  of  the  biH, 
and  that  it  was  for  the  plaintiffs  to  show  affirmatively  that  there  was  no  other  bill  to  -wtich  the 
notice  could  apply.  Lord  Abinger,  C.  B. — "I  think  the  notice  was  sufficient.  If  there  were 
other  bills  or  drafts  to  which  the  notice  could  apply,  it  was  for  the  defendant  to  show  that.  As 
he  had  not  done  so,  the  maxjm  '  de  non  apparenUlus  et  de  nen  exisientibvs  eadem  est  ratio,' 
must  apply.  If  it  does  not  appear  that  there  were  other  bifls  or  drafts,  we  cannot  presume  that 
there  were  any  such."  The  other  judges  were  of  the  same-  opinion,  and  the  motion  for  a  non- 
suit, in  pursuance  of  leave  reserved,  was  denied.  *  *  (Cayuga-Go.  Bknk  V.  Warden,  1  Comst., 413  ; 
S.  C.,  2  Selden,  19.) 

Where  a  mortgage  of  chattels  purported  on  its  face  to  have  been  given  to  secure  the  plaintiff 
•  for  his  liability  on  a  note  given  to  A.,  the  date  of  which  was  specified  and  the  amount  but  the 
one  produced  on  the  trial  by  the  plaintiff,  though  agreeing  -with  the  descriptiott  in  other  respects, 
varied  from  the  amount  specified  (the  one  described  being  for  $236,  and  the  one  produced  for 
$256) ;  held,  that  the  plaintiff  might  show  that  the  note  produced  was  the  only  note  he  had 
signed  as  surety  for  the  mortgagee,  and  so  identify  it  as-  the  one  intended  by  the  description^ 
Johns  V.  Church,  12  Pick.  R.  557.  In  Pennsylvania,  where  there  was  a  reference  in  an  assign- 
ment to  a  note,  describing  it  by  its  date,  amount,  time  of  payment,  the  name  of  the  maker,  and 
the  person  in  whose  favor  it  was  drawn ;:  held-,  that  the  testimony  of  the  assignor,  showing  that 
no  note  drawn  in  favor  of  the  person  named  ever  existed,  hut  that  another  note,  drawn  by  such 
person,  and  corresponding  with  the  description  in  other  partioulais,  did  exist,  and  that  this  was 
the  one  intended,  was  admissible.  Commercial  Bank  v.  Glapier,  3  Eawle's  R.  335.  This  case, 
however,  seems  to  go  on  the  equity  doctrine  of  correcting  mistakes,  which  power  is  exercised  in 
that  state  by  courts  proceeding,  in  form  at  least,  as  courts  of  law.  Hence,  direct  evidence  of 
intention,  afi  an  independent  fact,  was  perhaps  proper.  See  ^osi,  note  51G.  In  Vermont,  eject- 
ment was  brought  by  one  who  claimed  in  virtue  of  a  mortgage  purporting  to  have  been  given  to 
secure  a  note  of  $440.  The  plaintiff  produced  a  note  "  agreeing  with  the  one  described,"  except 
that  the  sum  was  $449  instead  of  $440.  Ho  then  proposed  to  prove  by  parol,  that  the  "  note 
produced  was  the  one  intended  to  have  been  described,"  and  that  the  variance  was  through  the 
mistake  of  the  scrivener.  The  court  rejected  the  evidence,  and  directed  a  verdict  for  the  defend- 
ant ;  and  the  deousion  was  afterwards  sustained  on  review.  Edgill  v.  Stanford,  3  Verm.  R,  201. 
The  suit  -was  in  a  court  of  law,  and  the  evidence  offered  was  designed  obviously  to  show  mistake 
or  intention  as  an  independent  fact;  as  such,  it  was  irrelevant  to  the  point  of  interpretation.  See 
post,  note  516.  It  might  have  been  held  otherwise,,  perhaps,  had  the  evidence  proposed  been  of 
circumstances  collateral  to  the  question  of  intent,  and  had  the  reference  to  the  note  been  suffi- 
ciently descriptive  of  the  one  produced,  to  have  enabled  the  court  to  see,  by  the  aid  of  such  evi- 
dence, that  this  was  the  one  intended,  notwithstanding  the  fcdsa  demonslraiio  as  to  the  amount. 
See  the  cases  ante,  notes  451  and  459.  The  doctrine  of  inaccurate  description,  hon^ever,  -was  not 
expressly  adverted  to  in  either  of  the  above  cases.  Johns  v.  Church  (swprd),  which  seems  a  fair 
case  for  the  application  of  it,  proceeded  apparently  and  principally  upon  the  ground  that  the  evi- 
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Reference  to  some  other  instrument. 

Where  the  instrument  in  question  refers  to  some  other  written  instru- 
ment, it  may  be  necessary,  for  the  purpose  of  understanding  the  intention 
of  the  party,  to  look  out  of  the  one  into  the  other,  an.d  to  connect  and  in- 
corporate the  two.  A  testator  gave  by  his  will  to  his  three  children  cer- 
tain rents  and  annuities  by  the  description  "  sucb.  several  annuities  or 
annual  rents  as  are  expressed  in  several  writings  signed  with  my  hand, 
and  sealed  with  my  seal,  according  to  the  true  meaning  of  the  said  writ- 
ings." In  a  special  verdict,,  the  jury  found  of  what  rents  and  annuities  he 
had  signed  and  sealed  writings ;  and  it  was  held  that  they  passed  under 
the  will.  The  court  said  it  was  a  good  devise  in  writing  of  the  rents 
themselves,  for  it  refers  to  the  writing,  whatever  it  is,  as  if  it  were  specially 
limited  in  the  will.(l)  And  it  was  added,  that  for  the  same  reason  it  had 
been  resolved,  that  where  one  makes  a  deed  of  feoffment  to  divers  uses, 
and  makes  no  livery,  and  after  by  his  will  devises  the  land  to  such  persons 
and  in  such  manner  as  he  appointed  by  his  deed  of  feoffment,  it  was  a 
good  devise  of  the  land.  But  they  all  held  that  a  will  cannot  refer  to 
words  only  without  writing, 

Instrument  referred  to  must  be  identified. 

Where  a  disposition  of  property  can  only  operate  by  a  writing  (as  in 
case  of  a  will),  an  instrument  deferring  to  another  must  describe  it  so  clearly 
that  by  the  description  it  may  be  identified ;  to  allow  parol  evidence  to 
show  an  intention  to  connect  two  instruments  together,  where  there  is  no 
reference  to  a  foreign  instrument,  or  where  the  description  of  it  is  insuffi- 
cient, would  be  to  give  it  an  effect  independent  of  the  writing  and  con- 
trary to  the  provisions  of  the  law,  which  require  the  whole  disposition  to 
be  expressed.(2)'    But  it  seems  to  be  no  violation  of  this  rule  to  admit  evi- 


dence adduced  was  intended  to  rebut  the  presumption  of  fraud,  or  of  payment  and  discharge, 
which  the  defendant  (who  was  a  sheriff,^  and  had  seized  the  chattels  under  an  attachment  against 
the  mortgagor,  in  favor  of  a  creditor)  was  striving  to  avail  himself  of,  to  defeat  the  mortgage. 
But  see  as  ta  thS'  miortgag9s"s  lighit.  to  give  anch,  evidence,  on  this  ground,  post,  in  the  text  and 
notes. 

That  the  rule  falsa  demumsiratio  non  nocet  may  be  applied  in  such  cases,  if  the  description  be 
sufScient  after  rejecting  the  erroneous  part,  take  for  illustration  the  instance  of  a  sheriff's  deed 
referring  to  the  execution  under  which  he  sold.  There,  though  the  execution  be  misdescribed 
in  respect,  to  soma  partibulans).  ygt  if  it  is  true  in  the  main,  you  may  reject  the  erroneous  part 
when  the  facta  shown  aliunde  require  it,  and  give  effect  to  the  residue.  See  per  Walworth, 
Chancellor,  in  Jackson  ex  dem.  Webb  v.  Roberts'  Ex'rs,'ll  Wend.  427  ;  Jackson  exdem.  Hill  v. 
Streeter,  5  Cowen's  R.  529;  Jackson  ex  dem.  Martin  v.  Pratt,  10  John.  R.  381;  Den  ex  dem. 
Hattan  v.  Dew,  3  Marph.  R.  252  ;  Jackson  ex  dem.  Witherell  v.  Jones,  9  Cowen's  R.  182  ;  Hum- 
bert's Lessee  v.  The  MathodisS  Episcopal  Church,  1  Wright's,  B.  213.  How  far  these  recitals  may 
be  varied,  or  oonlaadioted.  by  par.oj,,  see,  aniSi,  note  4S1. 

(1)  Molineux  v.  Molineux,  Oro.  Jao.  144. 

(2)  Brodifr  V.  St  Paul,  I.  Ves.  330;  Smart;  v.  Prujean,  6  Id.  556;  Coles  v.  Trecothiok,  9  Id. 
249 ;  Oliver  v.  Cooke,  1  Soh.  &  Lef  22 ;  Boydell  v.  Drummond,  11  Bast,  153.  And  see  by  Holr 
royd,  J.,  in  Kenworthy  v.  Schofleld,  2  B,  &  C.  948. 
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dence  for  the  purpose  of  discovering  the  meaning  of  words  -used,  in  order 
to  ascertain  what  instrument  the  reference  means.  The  description  must 
be  compared  with  instruments  to  which  it  may  possibly  refer ;  if  the  de- 
scription is  in  some  respects  erroneous,  the  erroneous  part  may  be  rejected; 
if  there  are  several  instruments,  evidence  must  be  admitted  to  show  which 
was  meant.  In  one  case,(l)  an  instrument  purporting  to  be  an  agreement 
for  a  lease,  contained  a  clause  for  the  erection  of  additions  according  to  a 
plan  agreed  upon  ;  it  appeared  that  three  distinct  plans  existed  for  making 
the  additions  alluded  to :  an  objection  was  made  that  parol  evidence  was 
inadmissible  to  determine  Avhich  plan  was  meant.  Lord  Lyndhurst,  C, 
in  giving  judgment,  said,  "  I  am  of  opinion,  on  the  authority  of  all  the 
cases,  and  especially  the  case  in  1  Schoales  and  Lefroy,(2)  where  Lord 
Eedesdale,  0.,  has  considered  the  subject  very  fully,  that  as  the  written 
agreement  refers  specifically  to  a  plan,  if  there  be  parol  evidence,  clear 
and  satisfactory,  to  identify  the  particular  plan,  evidence  may  be  properly 
admitted  for  the  purpose  of  so  identifying  it."(3) 

But  it  seems  clear  that  the  instrument  referred  to  must  be  shown  to  be 
in  existence  at  the  same  time  as  the  instrument  which  refers  to  it ;  other- 
wise there  will  be  no  legitimate  evidence  to  connect  the  two  together. 

The  case  of  Clayton  agt.  Lord  Nugent(4)  will  afford  a  striking  illustra- 
tion of  this  branch  of  the  subject.  Sir  Gilbert  East  had  written  his  will 
on  various  pages  of  a  book  at  different  times,  part  of  it  being  executed  and 
attested  in  1820,  and  the  remainder  in  1827.  He  thereby  devised  his  real 
estate  to  various  devisees,  but  instead  of  mentioning  them  by  name,  he 

designated  them  by  initial  letters,  thus :  "First  to  K.,  then  to ,  then 

to  L.,  then  to  M.,"  &c.  On  a  slip  of  paper  pasted  to  the  first  page  of  the 
book,  and  forming  part  of  the  will  at  the  time  of  the  attestation  in  1820, 
the  following  memorandum  was  written  in  the  testator's  hand:  "  The  key 
and  index  to  the  letter,  initials,  &c.,  is  in  my  brown  leather  stamped  writ- 
ing case  in  the  drawer  of  my  wooden  writing  desk,  on  a  card."  The  tes- 
tator died  on  the  1 1th  of  December,  1828 ;  and  on  that  day  a  card  in  his 
handwriting,  and  signed  by  him,  was  found  in  the  place  described,  which 
stated  what  persons  were  signified  by  the  different  initial  letter's  used  in 
the  will :  this  card  was  dated  January  30th,  1828.  Two  years  before  the 
testator's  death  a  card  with  writing  on  it,  which  appeared  similar  to  the 
card  found  after  the  testator's  death,  had  been  seen  lying  before  the  testa- 
tor, together  with  the  book  containing  the  will ;  but  the  jury  found  that 


(  (1)  Hodges  V.  Horafiill,  1  Russ.  &  M.  116. 
1  (2)  Oliver  v.  Cooke,  1  Soh.  k  Lef.  22. 

(3)  See  also  Sanderson  v.  Jackson,  2  B.  &  P.  238;  and  the  observations  of  the  Lord  Chan- 
cellor in  the  House  of  Lord.=,  in  Dillon  v.  Harris,  4  Bligh  (N.  S.)  343  ;  Shortreede  v.  Cheek,  1  A. 
&  E.  58. 

See  also  Lawall  v.  Rader,  24  Penn.  State  E.  283  ;  Herring  v.  Boston  Iron  Co.,  1  Gray  (Mass.) 
134;  Bell  y.  Halford,  1  Duer,  58. 

(4)  13  M.  &  W.  200. 
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the  card  produced  did  BOt  exist  before  the  creation  of  the  will.  Under 
these  circumstances,  the  Court  of  Exchequer  held  that  the  card  was  not 
admissible  in  evidence  for  the  purpose  of  showing  who  were  the  persons 
intended  to  be  designated  in  the  will  by  the  initial  letters. 

If  the  key  in  question  had  been  made  a  part  of  the  will,  it  would  have 
been  clearly  admissible,  for  it  would  have  been  the  same  as  if  the  testator 
had  said  in  the  body  of  the  will,  by  "  K.,  L.,  and  the  other  letters,  I  mean 
such  and  such  persons  ;"(1)  or  if  it  had  been  shown  to  have  existed  at  the 
time  of  the  execution  of  the  will  in  1820,  there  might  have  been  a  ques- 
tion whether  it  was  not  in  effect  incorporated  with  the  will  ;(2)  but  even 
if  it  had  been  proved  to  be  a  copy  of  the  original  key,  it  would  have  been 
very  doubtful  whether  it  would  have  been  admissible  to  explain  the 
will.(3)  Nor  was  it  as  if  the  will  had  been  written  in  cipher,(4)  for  words 
on  paper  being  but  the  means  by  which  a  person  expresses  his  meaning, 
writing  in  cipher,  or  short  hand,  is  in  this  respect  like  a  writing  in  a  foreign 
language,  and  equally  admits  of  interpretation. (5) 

Collateral  fact.    Date  supplied. 

There  are  instances,  which  may  here  be  mentioned,  where  parol  evi- 
dence is  admissible  to  prove  a  collateral  fact,  not  mentioned  or  referred  to 
in  the  instrument,  but  which  it  may  be  of  importance  to  prove,  and  the 
proof  of  which  does  not  contravene  the  general  rule  under  discussion. 
Thus  where  an  instrument  has  no  date,  and  the  time  at  which  it  was  writ- 
ten is  material,  parol  evidence  may  be  given  to  show  when  it  was  in  fact 
written ;  as,  in  the  case  of  a  written  acknowledgment  of  the  existence  of  a 
debt  for  the  purpose  of  taking  it  out  of  the  Statute  of  Limitations  ;(6)  or  of 
a  written  ratification  of  a  contract  entered  into  while  the  party  was  an  in- 
fant ;(7)  or  of  a  written  promise  signed  by  a  bankrupt  after  his  bankruptcy, 
so  as  to  revive  a  claim  otherwise  barred  by  his  certifieate.(8) 


SBCTIOlSr  III. 
Of  the  Admissibility  of  Evidence  to  Explain  Amhiguities. 
The  subject  now  leads  to  the  consideration  of  cases  in  which  some  un- 


(1)  By  Alderson,  B.,  13  M.  &  "W.  206. 

(2)  By  Rolfe,  B.,  Id.  207. 

(3)  By  Rolfe,  B.,  Id.  205. 

(4)  Swpra,  p.  709. 

(5)  By  Alderson,  B.,  13  M.  &  "W.  206. 

(6)  9  Geo.  IV,  c.  14,  §  1 ;  Edmunds  T.  Downes,  2  C.  &  M.  459.  But  see  S.  C,  4  Tyrwh.  173, 
■where  Bayley,  B.,  is  reported  to  have  said  that  the  point,  as  to  admitting  evidence  of  the  date, 
was  "  at  least  doubtful." 

(7)  Hartley  v.  Wharton,  11  A.  &  E.  934.     See  9  Geo.  IV,  c.  14,  §  5. 

(8)  Lobb  V.  Stanley,  5  Q.  B.  674.    See  6  Geo.  IT,  c.  16,  §  131. 
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certainty  or  ambiguity  has  occurred,  with,  reference  either  to  the  thing 
intended  to  pass,  or  to  the  person  intended  to  take.  Lord  Bacon  says,  in 
his  eomment  on  one  of  the  maxims  of  law,!!,)  there  are  two  kinds  of  ambi- 


(1 )  The  rule  referred  to,  and  Lord  Bacon's  comment  upon  it,  are  as  follows : 

"'Ambiguitas  verbwwm  latens  verificatione  swpplet/wr  i  noM  quod  ex  faeto  oritw  amUgwwm  verifi- 
eeetione  facti  toUUm^"    Baa  Elem.  Reg.  23. 

Then,  after  defining  these  two  kinds  of  amliigTiitieEi  as.in  the  texti^supm,,  he  continujes: 

"  Ambigmtas  patens  is  neyerholpen  by  averment,  and  the  reason  is,  because  the  law  will  not 
couple  and  mingle  matter  of  specialty,  which  is  of  the  higher  account,  with  matter  of  aTerment, 
which  is  of  inferior  account  in  law ;  for  that  were  to  make  all  deeds  hollow  and  subject  to  aver- 
ments, and  so,  in  effect,  that  to  pass  without  deedj  which  the  law  appointeth  shall  not  pass  but 
by  deed. 

"Therefore,  if  a  man  give  land  to  I.  D.  ei  I.  S.  ei  hceredibtis,  and  do  not  limit  to  whether  of 
their  heirs,  it  shall  not  be  supplied  by  averment  to- whether  of  them  the  intention  was  the  inheri- 
tance should  be  limited. 

"  So,  if  a  man  give  land  in  tail,  though  it  be  by  will,  the  remainder  in  taU,  and  add  a  proviso 
in  this  manner :  Provided  that,  if  he,  or  they,  or  any  of  them  do  any,  &o.  (according  to  the  usual 
clauses  of  perpetuities)  it  cannot  be  averred,  upon  the  ambiguities  of  the  reference  of  this  dause, 
that,  the  intent  of  the  devisor  was,,  that  the  restraint  should  go.  only  to  him  in  the  remain- 
der, and  the  heirs  of  hia  body,  and  that  the  tenant,  in  tail  in  possession  was  meant  to  be  at 
large.  ' 

"  Of  these,  infinite  cases  might  be  put,  fbr  it  holdeth  generally  that  all  ambiguity  of  words  by 
matter  within  the  deed,  and  not  out  of  the  deed,  shall  be  holpeu  by  construction,  or  in  some  ease 
by  election,  but  never  by  averment,  but  rather  shall  make  the  deed  void  for  uncertainty. 

"  But  if  it  be  ambigmias  latens  then  otherwise  it  is ;  as  if  I  grant  my  manor  of  S.  to  I.  S.  and 
his  heirs,  here  appeareth  no  ambiguity  at  all ;  but  if  the  truth  be,  that  I  have  the  manors  both 
of  S'outh  S:  and  North  Si ,  this  ambiguity  is  matter  in  fact,  and  therefore  it  shall  be  holpen  by 
averment,  whether  of  tUem  was  tliat  the  party  intended  should  passi 

"So,  if  I  set  forth  my  liand.  by  quantity,,  then  it  shall  be  supplied  by  election,  and  not 
averment. 

"  As  if  I  grant  ten  acres  of  wood  in.  Sale,  where  I  have  an  hundred  acres,  whether  I  say  it  in 
my  deed  or  no,  that  I  grant  out  of  my  hundred  acres,  yet  here  shall  be  an  election  in  the  grantee, 
which  ten  he  will  take. 

"And  the  reason  is  plain,  for  the  presumption  of  the  law  is,  where  the  thing  is  only  nominated 
by  quantity,  that  the  parties  had  indifferent  intentions  which  should  be  talten.  and  there  being  no 
cause  to  help  the  uncertainty  by  intention,  it  shall  be-  holpen  by  election. 

"  But  in  the  former  case  the  difference  holdeth,  where  it  is  expressed,  and  where  not ;  for  if  I 
recite,  whereas  I  am  seized',  of  tlw  manor  of  Nopthi  S.  and  Sbuth  S.  I  lease  unto  you  unum 
maneriwn  de  S.,  there  it  ia  clearly  an  election.  So,  if  I  recite,  whereas  I  have  two  tenements  in 
St.,  Dunatan's,  I  lease  mnto'  jom  imwm,  ienementum,  there  it  is  an  election,  not  averment  of  inten- 
tion, except  the  intent  were  of  an  election,  which  may  be  specially  averred. 

"  Another  sort  of  ambiguilas  latens  is  correlative  unto  these ;  for  this  ambiguity  spoken  of  be- 
fore is  when  one  name  and  appellation  doth  denominate  divers  things ;  and  the  second,  when  the 
same  thing  is  called  by  divers  names. 

"  As  if  I  give  lands  to  Christ  Church  in  Oxford,  and  the  name  of  the  corporation  is  Ecdasia 
Ch/risti  in  UniversUata  Oxford,  this  shall  be  holpen  by  averment,  because  there  apgeaas  no  ambi- 
guity in  the  words,  for  this  variance  is  matter  in  fact ;  but  the  averment  shall  not  be  of  Ltttentton, 
beoauao  it  doth  stand,  with  the  wordsi 

"Far'intthe  case  of  equivoeation,  the  general  intent  includes  botli  the  special,  and  therefore 
stands  with  the  words ;  but  so  it  is  not  in  variance,  and  therefore  the  averment  must  bei  of  mat- 
ter that  do  endure  quantity  and  not  intention. 

"  As  to  say,  of  the  precinct  oj  Oxfoiid^  and  of  tba  Uuiveraity  oS  Oxfofd,  is  one  and  tjia  same, 
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gmties  of  words,  the  amUguitas  patens,  and  the  ambiguitecsfhtlsm.-  A  patent 
ambiguity  lie  defines  to  be  'Hhat  wbicli  appears  to  be  ambiguous  upon  the 
deed  or  instrument."  A  latent  ambiguity  is  defined  by  him,  as  it  is  now 
generally  understood,  to  be  "that  which  seemeth  certain  and  without  am- 
biguity, for  anything  that  appeareth  upon  the  deed  or  instrument;  but 
there  is  some  collateral  matter  out  of  the-  deed  that  breedeth  the  am- 
biguity.(1) 


and  not  to  say  that  the  intention  of  the  parties  was,  that  the  grant  should  he  to  Christ  Churall  ia 
aat  University  of  Oxford."* 

(1)  "  A  latent  ambiguity  is  raified  by  evidence."'  By  Colericlge,  J:,  in  Simpson  v.  MargitSMl, 
11  Q.  B.  25.  "  A  latent  ambiguity  ia  where  you  show  that  words' apply  equally  to  two  diiiferent 
things  or  subject  matters,  and  then  evidence  is  admissible  to  show  which  of  them  was  the'  thing 
or  subject  matter  intended."    By  Alderson,  B.,  in  Smith  v.  Jeffiyes,  15  M.  &  W.  662. 

N"OTB  515. — ^By  the  term  patent  amdigwH/y,  in  its  broadest  aSnse,  may  be  understood  "an'  a»- 
Ibiguity  appearing  on  the  face  of  the  instrument."  ItS' frequent  use  in  this' way,  in  oonBeotion 
With  the  general  proposition,  that  a  patent  ambiguity  admits  Of  no  explanation  by  matterseS" 
triasic,  has  occasioned  ho  ihoonsiderable  degree  of  oonfusionj  and  led  Mr.  Justice  Story  to  think 
that  there  must  be  an  intermediate  class  of  ambiguities,  comprising  thoee  instances  where  the 
words  are  equivocal,  but  yet  admit  of  preeis©  and  definite  application  by  resorting  to  the  oiroum- 
Sfenees  under  which  the  instrument  was  made.  As  an  example,  he  put  the  case  of  a  written  con- 
tract assigning  the  party's-  interest  in  the  freiyh'tof  a  ship;  saying,  that  there  parol,  evidence 
would'  be  admissible  of  the  circumstances  attending  tile  transaction,  to  ascertain  whether  the 
word  "freight"  referred'  to  the  goods  on  board  the  ship,  or  an  interest  in.  the  earnings  of  the 
ship.  Peisch  v.  Dickson,  1  Mason's  E.  10,  11,  12.  See,  alsoj  Dupree  v.  M'Bonald,  4>  Dess.  Bq. 
Eep.  211. 

Now  this,  and  variotta  other  instamces  of  a  kindred  charactei',  which' will!  be 'fomndi  in  our' sub- 
sequent notes,  fafl-  exactly  within  the  general  definition  of  a  patent  ambiguity;  The  terms  vised 
are  in  themselves  a  doubtful  meani'ng,  and  consistently  admit  of  none  than  one  interpretastibn 
according  to  the  subject  matter  in  conten'plation  of  the  parties.  The  ambiguity  is  not  latent'  iii 
any  proper  sense  ;  it  arises  from  the  known  infirmity  of  la'nguage ;  it  is  inherent  in  the  iastru- 
m'eht ;  appearing  on  its  face,  and  evincing  a  difficulty  at  the  very  moment  off  perusal.  And'  yet 
it  Admits  of  explanation. 

It  will  not  do  to  say,  therefore,  that  a  patenS  ambiguity  (meanilig  thereby  merely  an  ambiguStgc 
paJtent  or  appearing  on  the  face  of  the  instrument)  cannot  be  explained  by  evidence  aMmtde; 
though-  such  remarks  are  frequently  found  in  the  books.  See  4  N,  Hamp,  Eep.  2]|,  23,  24 ;  1 
Mason,  11;  14  John.  Eep.  9;  6  Mass.  Eep.  440';  Sid  83;  1  Id.  69;  11  Id.  29;  3  Halsl.  IA;  4t 
John.  Oh.  Eep.  235 ;  3  Serg.  &  Eawle,  607  ;  2  Marsh.  Keii;  Eep.  51. 

Mr.  Starkie,  however,  has  given  the  following  definition-of  a  patent- aaabiguity:  "By  appailxni 
ambiguity,  must  be  understood  an  inherent  ambiguity  which  cannot  be  removed-,  either  by  the 
ordinary  rules  of  legal  construction,  or  by  the  application  of  extrinsic  and  explanatory  evideiwS,- 
showing  that  expressions  prima  facie  unintelligible;  are  yet-  capable  of  conveying  at  oertasin.  and 


*  Note  515. — ^To  constitute  a  case  of  election,  In  the  instance  of  a  devise  or  bequest,  it  is  necessary  that  the 
context  of  the  -will  show  that  the  testator  intended  to  give  the  devise  or  legatee  the  right  of  election.  So  of  a 
gift,  grant,  &c.  In  the  case  put  in  Co.  Litt.  145  a,  -where  a  gift  is  made  of  one  of  the  donor's  horses  in  his  stable, 
it  is  manifest  that  the'  donor  intends  the  donee  should  select  So,  in  the  case  put  in  Ba'coft's  Majd'ms-,  of  t-hegi'atill 
of  ten  acres  of  wood,  in  a  place  where  the  grantor  has  one  hundred.  Per  BenjjiaTi,-  C.  J.,  iai  Eiohardbon  v.  Wat- 
son, 4  Barn.  &  AdoL  78T ;  8.  C,  1  Nev.  &  Mann.  567 ;  per  Kennedy,  J.,  in  Ktidel-  v.  tafferty,,  1  Whaitt.  Rep*  817. 
See  also  post,  note  515,  and  the  case- of  Hantt  v.  Gist,  there  cited. 

Upon  an  assumed  analogy  with  the  principle  of  the  above  doctrine,  an  ancient  deed  of  "  a  certain  piece  of 
meadow  ground  containing  one  acre,"  was  held  capable  of  ascortftintn'ent  by  the  subsequent  acts  of  the  parties^ 
they  having-  gone  on  and  located  undter  it.  ErlSeT  v.  Lafibrty,  1  'Wbalrt.  Kepi  WS\  817.  See,  in  connection 
with  this  cose,  those>stated^08^;  note  526., 
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definite  meaning.''  2  Stark.  Ev.  546,  547  (6th  Am.  ed.).  But  this  evidently  falls  short  of  supply- 
ing a  practical  test  by  which  to  determine,  a  priori,  whether  a  given  instance  of  ambiguity,  appa- 
rent on  the  face  of  the  writing,  is  explainable  or  not,  by  evidence  extrinsic.  It  leaves  you,  in  a 
variety  of  cases,  to  go  out  of  the  instrument  and  experiment,  and,  if  the  result  is  unsuccessfdl,  it 
pronounces  the  ambiguity  patent,  and  therefore  fatal.  Besides,  it  involves  an  unnatural  limita- 
tion of  the  meaning  of  the  term  patent,  which  serves  to  perplex  and  bewilder  the  student ;  and 
no  other  object  is  answered  by  it,  save  that  of  avoiding  the  recognition  of  exceptions  to  the  gene- 
ral rule,  that  patent  ambiguities  are  not  explainable  save  by  construction. 

The  master  of  the  Eolls,  in  Colpoys  v.  Colpoys  (Jacob,  451),  has  directly  pointed  out  the  fallacy 
of  saying,  that  a  patent  ambiguity  is  one  which  admits  of  no  explanation  by  extrinsic  evidence. 
"When  the  person  or  the  thing  is  designated,"  he  said,  "  on  the  face  of  the  instrument,  by  terms 
imperfect  and  equivocal,  admitting  either  of  no  meaning  at  all  by  themselves,  or  of  a  variety 
of  different  meanings,  referring  tacitly  or  expressly,  for  the  ascertainment  and  completion  of 
the  meaning,  to  extrinsic  circumstances,  it  has  never  been  considered  an  objection  to  the 
reception  of  the  evidence  of  the  circumstances,  that  the  ambiguity  was  patent,  manifested  on  the 
face  of  the  instrument.  "When  a  legacy  is  given  to  a  man  by  his  surname,  and  the  Christian 
name  is  not  mentioned,  is  not  that  a  patent  ambiguity?  Tet  it  is  decided  that  evidence  is 
admissible.  So,  where  a  gift  is  of  the  testator's  stock,  that  is  ambiguous ;  it  has  different  mean- 
ings when  used  by  a, farmer  and  a  merchant,"  &o.  He  further  adds:  "To  show  how  mis- 
taken the  idea  is,  that  extrinsic  evidence  is  never  admissible  in  oases  of  patent  ambiguity, 
we  may  refer  to  a  case  in  the  House  of  Lords,  unquestionably  of  that  description,  where 
the  evidence  was  admitted ;  I  mean  the  case  of  Doe  dem.  Jersey  v.  Smith,  2  Brod.  &  Bing. 
553,  text.  Mr.  Justice  Bayley  thus  states  the  principle  on  which  it  was  introduced :  '  The 
evidence  here  is  not  to  produce  a  construction  against  the  direct  and  natural  meaning  of  the 
words;  not  to  control  a  provision  which  was  distinct  and  accurately  described,  bui  because 
there  is  an  ambiguity  on  the  face  of  the  insirument — because  an  indefinite  expression  is  used, 
capable  of  being  satisfied  in  more  ways  than  one:  and  I  look  to  the  state  of  the  property 
at  the  time,  to  the  estate  and  interest  the  settler  had,  the  situation  in  which  she  stood  with 
regard  to  the  property  she  was  settling,  to  see  whether  that  estate  or  interest,  or  situation, 
would  assist  us  in  judging  what  was  her  meaning  by  that  indefinite  expression.'  "  The 
master  of  the  Rolls  concludes  by  saying:  "If  it  were  necessary,  I  could  refer  to  many 
other  instances  of  resorting  to  extrinsic  matter  in  cases  of  patent  ambiguity."  Colpoys  v. 
Colpoys,  swpra. 

Mr.  Peake  has  shown,  also,  that  a  patent  ambiguity  is  in  many  instances  open  to  explanation 
by  oral  evidence.  Norris's  Peake,  186,  et  seq.  So  haa  Mr.  Ram.  Ram  on  Wills,  32,  note  o; 
No.  24  Law  Lib.  Phil.  And  our  author,  though  he  has  not  directly  said  so,  haa  practically  ad- 
mitted and  illustrated  it  by  various  cases  in  the  text. 

Several  American  decisions  concur  in  the  same  view.  See  Ely  v.  Adams,  19  John.  R.  313,  317, 
per  Spencer,  C.  J.,  delivering  the  opinion.  See  the  cases  in  our  subsequent  notes,  relating  to  the 
admissibility  of  oral  evidence  to  show  the  circumstances  attending  the  execution  of  a  written  in- 
strument, ambiguous  on  its  face,  with  a  view  of  ascertaining  the  subject  or  object  intended. 

Some  patent  ambiguities  then,  it  appears,  allow  a  resort  to  extrinsic  evidence,  and  others  do 
not.  The  latter  class  only  seem  appropriately  to  belong  to  the  ambiguitas  patens  of  Lord  Bacon, 
designated  in  the  text.  An  ambiguity  is  patent  in  this  sense,  when  the  mere  perusal  of  the  in- 
strument shows  plainly  that  something  more  must  be  added  before  the  reader  can  determine 
which  of  several  things  is  meant  by  it ;  and  then  the  rule  is  inflexible  that  no  evidence  to  supply 
the  deficiency  can  be  admitted.  The  admission  of  such  evidence,  in  many  cases  would  be,  as  his 
Lordship  said,  "  to  make  that  pass  without  deed  which  the  law  appointeth  shaU  not  pass  but  by 
deed;"  in  other  words,  it  would  be  departing  from  the  great  leading  principle  which  prevails  on 
this  subject,  and  allowing  oral  evidence  to  come  in  and  ascertain  that  which  the  writing  had  left 
to  the  widest  latitude  of  conjecture.  He  puts  as  an  instance,  "  If  a  man  give  land  to  J.  D.  el  J. 
S.  ei  heredibus,  and  do  not  limit  to  whether  of  the  heirs."    Gresl.  Eq.  Ev.  198. 

The  following  cases  seem  to  have  been  regarded  as  within  Lord  Bacon's  definition  of  ambigu- 
itas patens.  A.  gave  a  bond  to  B.,  binding  the  former  to  convey  to  the  latter  one  hundred  and 
twenty  acres  of  land,  parcel  of  a  tract  containing  a  larger  quantity,  but  the  bond  had  no  descrip- 
tion whereby  the  120  acres  could  be  located  or  identified;  held,  that  the  extrinsic  evidence  of  an 
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intent  that  the  120  acrea  were  to  be  laid  off  of  the  southernmost  end  of  the  tract  was  inadmissi- 
ble, and  that  the  bond  was  void  except  upon  the  principle  of  election.  Huntt  v.  Gist,  2  Harr.  & 
John.  498.  A  bequest  to  the  "poor  children  of  a  county,  who  attended  a  particular  school,"  ia 
void  for  vmcertainty  as  to  the  persons  designated.  Dashiell  v.  The  Attorney-General,  6  Harr.  & 
John.  1 ;  S.  P.,  5  Id.  392.  So,  a  devise  to  twenty  of  the  poorest  of  the  testator's  kindred.  Said  in 
Dashiell  v.  The  Attorney-General,  5  Id.  399.  See  Pow.  on  Dev.  419  ;  3  Com.  Dig.  412.  A  de- 
vise to  the  heirs  of  A.  B.,  who  is  living,  has  been  held  void  in  Massachusetts.  Hall  v.  Leonard, 
1  Pick.  27.  See  Den  ex  dem.  Stith  v.  Barnes,  1  N.  Car.  Law  R.  484 ;  Long  v.  Beaumont,  1  P. 
"Wms.  229 ;  Den  ex  dem.  Brooking  v.  White,  2  Black.  R.  1010.  Otherwise,  if  he  had  been  dead. 
Shaw  V.  Lord,  12  Mass.  R.  441.  "  If  the  description  in  a  conveyance  is  so  uncertain,  that  it  can- 
not be  known  what  estate  was  intended,  the  conveyance  is  void."  Said  per  Parsons,  0.  J.,  in 
Worthington  v.  Hylyer,  4  Mass.  E.  205.  See  in  respect  to  a  will,  Eothmahler  v.  Myers,  4  Dess, 
Eq.  R.  215.  So,  semile,  if  a  person  having  several  sons  makes  a  devise  to  one  of  them  without 
designating  which.  M'Dermot  v.  The  United  States  Insurance  Co.,  3  Serg.  &  Rawle,  607.  But 
&  mortgage  or  conveyance  of  all  the  lots  owned  by  the  mortgagor  in  a  particular  town,  to  which 
he  had  either  a  legal  or  equitable  title  at  the  time,  is  not  void,  but  will  pass  those  within  the 
description,  if  they  can  be  identified.  Sterhng  v.  Blair,  4  Bibb's  R.  288.  So  as  to  a  will  con- 
taining a  like  general  description  (Jackson  ex  dem.  Livingston  v.  Delancy,  11  John.  E.  36;  S.  C. 
on  error,  13  Id.  538,  539);  but,  semile,  otherwise  as  to  a  sheriff's  deed.     Id. 

It  may  happen,  and  frequently  does,  that  the  very  evidence  intended  to  elucidate  an  explaina- 
ble patent  ambiguity,  shall  result  in  bringing  to  light  a  latent  ambiguity,  not  before  known  to 
exist.    Gresl.  Eq.  Bv.  201. 

A  "latent  ambiguity"  would  seem  at  first  blush  easily  undersood,  and  yet  a  difficulty  may 
arise  with  respect  to  that  also,  from  the  loose  manner  in  which  the  term  has  sometimes  been 
used.  Perhaps  the  clearest  definition  of  this  species  of  ambiguity  is  the  one  given  by  Mr.  Sugden. 
Ambiguiias  latens,  he  aa,ja,  "is  that  which  seems  certain  and  without  ambiguity,  for  anything 
appearing  upon  the  face  of  the  instrument,  but  there  is  some  collateral  matter  out  of  the  instru- 
ment that  breeds  the  ambiguity.''  1  Sug.  on  Vend.  181  (Am.  ed.  of  1836,  from  9th  Lond.  ed.)  And 
as  it  is  raised  by  extrhisic  evidence,  it  may  fairly  be  dissolved  by  the  same  means.  Id. ;  Storer 
V.  Freeman,  6  Mass.  E.  440,  441;  "Watson  v.  Boylston,  5  Id.  417;  Stackpole  v.  Arnold,  11  Id.  29, 
30 ;  Webster  v.  Atkinson,  4  New  Hamp.  E.  21 :  Jackson  ex  dem.  Van  A'echten  v.  SUl,  11  John. 
R.  201;  Peisch  V,  Dickson,  1  Mason,  10,  11;  Mann  v.  Mann,  1  John.  Ch.  R.  231 ;  Vernor  v. 
Henry,  3  Watts'  R.  385 ;  Tuder  v.  Tyrrel,  2  Dana's  R.  49 ;  Edwards  v.  Richard,  1  Wright's 
R.  697.  Ford,  J.,  in  Hand  v.  Hoft'man  (S  Halst.  78),  said,  "It  is  the  nature  of  a  latent  ambiguity 
never  to  appear  on  the  face  of  the  will,  but  to  lie  hidden  in  the  person,  or  thing,  or  subject,  whereof 
the  will  speaks."  Other  definitions  are  more  complex,  and  therefore  not  so  practically  useful. 
"An  ambiguity,"  says  Roberts  in  his  Treatise  on  Frauds  (p.  75),  "  is  properly  latent  in  the  sense 
of  the  law,  when  the  equivocality  of  expression,  or  obscurity  of  intention,  does  not  arise  from  the 
words  themselves,  but  from  the  delitescent  state  of  extrinsic  circumstances  to  which  the  words 
of  the  instrument  refer,  and  which  is  susceptible  of  explanation  by  a  mere  development  of  ex- 
trinsic facts,  without  altering  or  adding  to  the  written  language,  or  requiring  more  to  be  under- 
stood thereby  than  wUl  fairly  comport  with  the  ordinary  or  legal  sense  of  the  words  made  use 
of."  The  location  of  lands,  where  the  boundaries  are  distinctly  pointed  out  in  the  deed,  has  been 
called  explaining  a  latent  ambiguity.  Storer  v.  Freeman,  6  Mass.  E.  441.  This  is  right,  where 
it  turns  out  that  the  boundaries  are  obscure.  In  Cole  v,  Wendell  (8  John.  R.  118),  an  ambiguity 
arising  from  the  use  of  equivocal  terms,  was  denominated  and  treated  as  latent,  though  it  was 
clearly  patent,  but  perhaps  explainable.     See  per  Spencer,  J.,  19  John.  R.  317. 

It  is  sometimes  said  in  the  books  that  a  latent  ambiguity  never  renders  an  instrument  void,  but 
a  patent  ambiguity  does.  It  is  true  that  a  latent  ambiguity  does  not  necessarily  avoid  an  instru- 
ment ;  and  yet  it  is  obvious  that  in  many  oases  a  latent  ambiguity  may  turn  out  as  fatal  to  an 
instrument  as  the  most  hopeless  case  of  a  patent  ambiguity.  The  extrinsic  evidence  adduced  to 
explain  it  sometimes  proves  entirely  unsatisfactory,  and  results  in  leaving  the  matter  wholly  to 
conjecture,  in  which  case  the  instrument  cannot  be  enforced.  Thomas  v.  Thomas  (6  T.  R.  671) 
is  an  instance  where  a  latent  ambiguity  resulted  fatally  to  a  devise.  See  also  1  Sug.  on  Vend. 
182  (Am.  ed.  of  1836,  from  9th  Lond.  ed.) 

Where  a  latent  ambiguity  is  alleged,  the  party  alleging  it  must  show  that  there  is  one  by 
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Rule  aa  I51  admission  of  evidence  for  removing  a  difSculty  caused  by  evidence. 

"  It  may  be  admitted,"  as  observed  by  Tindal,  0.  J.,(l)  "  that  in  all  cases 
in  which  a  difficulty  arises  of  applying  the  words  of  a  will  to  the  thing 
which  is  the  subject  matter  of  the  devise,  or  to  the  person  of  the  devisee, 
the  difficulty  or  ambiguity  which  is  introduced  by  the  admission  of  ex- 
trinsic evidence  may  be  rebutted  and  removed  by  the  production  of  fur- 
ther evidence,  upon  the  same  subject,  calculated  to  explain  what  was  the 
estate  or  subject  matter  really  intended  to  be  devised,  or  who  was  the  per- 
son really  intended  to  take  under  the  will ;  and  this  appears  to  us  to  be 
the  extent  of  the  maxim,  ^Amhiguitas  verhorum  laiens  verificatione  sup- 
pleteri'' 

Two  classes  of  latent  ambiguities.  1.  'Where  more  than  one  person  or  one  thing  are  shown  to 
answer  the  description.  2.  Where  the  description  is  shown  to  be  true  in  part,  not  in  every 
particular. 

"  But  the  cases  to  which  this  construction  applies  will  be  found  to  range 
themselves  into  two  separate  classes,  distinguishable  from  each  other,  and 
to  neither  of  which  can  the  present  case  be  referred.  The  first  class  is 
where  the  description  of  the  thing  devised,  or  of  the  devisee,  is  clear  upon 
the  face  of  the  will ;  but  upon  the  death  of  the  testator  it  is  found  that 
there  are  more  than  one  estate  of  subject  matter  of  devise,  or  more  tha^a 
one  person  whose  description  follows  out  and  fills  the  words  used  in  the 
will :  as  where  the  testator  devises  his  manor  of  Dale,  and  at  his  death  it 
is  found  that  he  has  two  manors  of  tiiat  name.  South  Dale  and  North  Dale; 
or  where  a  man  devises  to  his  son  John,  and  he  has  two  sons  of  that  name. 
In  each  of  these  cases  respectively  parol  evidence  is  admissible  to  show 
which  manor  was  intended  to  pass,  and  which  son  was  intended  to  take.(2) 
The  other  class  of  cases  is  that  in  which  the  description  contained  in  the 
will  of  the  thing  intei  ded  to  be  devised,  or  of  the  person  who  is  intended 
to  take,  is  true  in  part,  but  not  true  in  every  particular:  as  where  an  estate 
is  devised  called  A.,  and  is  described  as  in  the  occupation  of  B.,  and  it  is 
found  that  though  there  is  an  estate  called  A.,  yet  the  whole  is  not  in  B.'s 
occupation ;  or  where  an  estate  is  devised  to  a  person  whose  surname  or 
Christian  name  is  mistaken,  or  whose  description  is  imperfect  or  inaccurate. 
In  this  latter  class  of  cases  parol  evidence  is  admissible  to  show  what  estate 
was  intended  to  pass,  or  who  was  the  devisee  intended  to  take,  provided 
there  is  sufficient  indication  of  intention  appearing  on  the  face  of  the  will 
to  justify  the  application  of  the  evidence." 

Lord  Bacon's  comment  upon  patent  ambiguities  has  caused  some  embar- 
rassment, both  among  writers  and  readers.     He  seems  to  have  held,  that 


pointed  testimony,  before, he  can  be  allowed  to  resort  to  parol  proof.  Evidence  which  meiely 
raises  a  conjecture  is  not  suffloient  aa  a  basis  ifor  extrinsic  inquiry.  "Walpole  v.  Cholmondeley  7 
T.  R.  238;  1  Sug.  on.  Vend.  183  (ed.  of  1836,  from  9th  Lond.  ed.) 

(1)  In  Miller  v.  Travers,  8  Bing.  244. 

(2)  Bac.  Max.  23;  Hob.  Rep.  32 ;  Altham's  Oaae,  8  Eep.  166. 
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BO  instance  of  ambiguity,  apparent  in  the  instrument,  could  be  liolpen  by 
averment,  that  is,  by  extrinsic  evidence.  But  this  certainly  is  not  law  at 
the  present  time.(l)  It  is  true,  all  the  patent  ambiguities  mentioned  by 
Lord  Bacon  (which  are  ambiguities  or  uncertainties  in  the  limitation  of 
estates)  would  be  now,  as  they  were  then,  considered  incurable  by  evidence 
dehors  the  instrument:  but  various  otTier  instances  might  he  suggested 
where  the  ambiguity  is  apparent  on  the  face  of  the  instrument,  and  yet 
extrinsic  evidence  would  be  admissible. (2)     Extrinsic  evidence  would  ma- 


il) See  what  Bayley,  J,,  says  in  Stdith  v.  Doe  d.  Jersey  (2  B.  &  B.  650),  respecting  the  admiB. 
sibility  dC  evidence  in  that  case,  on  'fcis  very  ground,  because  there  was  an  ambiguity  on  the  face 
of  the  instrument.  See  also,  in  Colpoys  v.  Colpoys,  Jac.  451,  the  opinion  of  the  master  of  the 
Rolls,  which  is  still  fuller  and  stronger  to  the  point.     And  see  Lampon  v.  Corke,  5  B.  &  A.  606. 

(2)  See  what  the  master  til  the  Rolls  says  in  Colpoys  v.  Colpoys,  ni  mitpra. 

Note  616. — The  cases  in  the  text  relating  to  wills,  are  mostly  instances  where  the  testator 'has 
failed  to  express  any  certain  intent;  in  other  words,  where  the  frame  of  the  will  is  such  as  to 
leave  the  intention  of  the  testator  whOHy  conjectural. 

That  such  a  defect  exists,  may  be  obvious  from  the  very  face  of  the  will  (see  ante,  note  515). 
as  where  there  is  an  omission  of  the  devisee's  name,  and  nothing  in  any  other  part  of  the  will 
showing  who  was  meant ;  so,  it  seems,  where  a  devise  is  to  twenty  of  the  poorest  of  the  testator's 
kmdred  (cmte,  note  515) ;  or  to  ffie  real  distressed  poor  of  T.  cmmty.  Trippe  v.  Frazier,  i  Harr.  & 
John.  44:6. 

But  instances  of  sueh  extreme  negligence  in  the  framing  of  testamentary  or  other  papers,  will, 
it  is  hoped,  rarely  present  themselves.  It  is  not  often  that  courts  can  pronounce,  prima  iitttdtu 
that  the  language  of  an  instrument  expresses  no  sufficiently  certain  intent.  Words  and  phrases 
may  be  even  apparently  insensible,  and  yet,  when  looked  at  in  reference  to  the  circumstances  un- 
der which  they  were  Bsed,  and  aU  the  facts  to  which  they  expresslyor  tacitly  refer,  it  frequently 
turns  out  that  they  express  a  definite  meaning,  and  are  susceptible  of  precise  application.  See 
<Mte,  note  510.  Hence,  as  we  may  see  by  the  note  just  referred  to,  to  ascertain  whether  an  in. 
tent,  and  what  kind  of  one,  has  been  expressed,  the  law  allows  a  resort  to  cotemporaneous  cir- 
cumstances, so  as  to  put  the  judge,  as  far  as  is  practicable,  in  the  place  of  the  party  executing  the 
instrument ;  but  if,  notwithstanding  all  the  lights  to  be  gained  in  this  way,  the  result  is  that  the 
language  is  so  loose  and  imperfect  as  not  to  express  any  definite  intent,  thus  leaving  the  court  to 
act  upon  conjecture  merely,  the  instrument  will  be  declared  "void  for  uncertainty;"  and  no  evi- 
dence of  an  intent  expressed  verbally,  or  aUunde,  can  be  admitted  to  supply  the  defect. 

Such  is  the  general  rule.  Evidence  to  prove  that  the  testator  or  maker  of  the  instrument 
meant  something  which  his  language  does  not  express,  or  that  he  intended  to  define  what  the  io- 
struraent  has  left  indefinite ;  in  other  words,  evidence  which,  passing  by  and  disregarding  the 
written  instrument,  seeks  to  import  into  and  engraft  upon  it,  an  intention  independent  of  its  terms, 
is  not  allowed.     See  Wigram  on  Extr.  Ev,  65,  'et  seq. 

This  general  doctrine,  excluding  direct  evidence  of  what  the  party  intended,  as  contradistin- 
guished from  what  his  words  express,  has  been  recognized  in  various  ways  by  many  cases.  In 
Beaumont  v.  Field  (2  Ohitty's  R,  275),  lands  had  been  granted,  described  as  in  the  possession  of 
a  particular  person,  who  had  been  dead  some  years  before  the  making  of  the  grant,  and  the  jury 
found  that  the  intention  was  to  grant  certain  lands  but  that  the  words  were  insufficient  to  .ex- 
press that  intention ;  and  held,  that  the  verdict  was  right.  Abbott,  C.  J.,  said,  the  question  was 
not,  abstractedly,  what  was  the  meaning  of  the  grantor,  but  what  was  his  meaning  by  the  tmrds 
used.  See  .the  observations  of  Wilde,  J.,  to  the  same  effect,  in  Comstock  v.  Van  Dusen,  '5 
Kck.  166. 

The  question  of  admitting  direct  evidence  of  intention  has  most  frequently  arisen  in  respect  to 
wiHs.  Aceordin^y,  it  has  been  laid  down  (dther  in  dictum  or  decision)  that  extrinsic  evidence 
of  intention,  as  an  independent  fact,  is  inadmissible  for  the  purpose  of  filling  up  a  total  blank  in  a 
will  (see  the  text,  and  th«  oases  there  in  note,-  or  of  supplying  a  devise  or  any  other  material 
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provision,  term  or  qualification,  omitted  by  mistake ;  and  for  this  purpose  the  clearest  oral  decla- 
rations of  intent  are  inadmissible.  Lady  Newburgh's  Case,  5  Madd.  364 ;  Anon.,  8  Tin.  Abr. 
188;  Eothmaler  t.  Myers,  4  Dess.  Eq.  B.  190;  Iddings  v.  Iddings,  1  Serg.  &  Rawle,  111 ;  "Webb 
V.  Webb,  1  Monroe,  626,  627,  628,  et  seg. ;  Tudor  v.  Terrel,  2  Dana's  R.  49 ;  Oomstook  v.  Had- 
lyme,  8  Conn.  R.  254,  265,  266 ;  Beeves  v.  Beeves,  1  Dev.  Bq.  386  ;  Cesar  v.  Chew,  7  GUI  & 
John.  127;  Duncan  v.  Duncan,  2  Teates'  B.  202;  Sword  v.  Adams,  3  Id.  34;  Torbert  v.  Beu- 
lah,  1  Id.  432,  437 ;  Jackson  ex  dem.  Tan  Teehten  v.  SUl,  11  John.  R.  201) ;  for  that  would  be 
to  make  a  wiU  by  witnesses  and  not  by  writing  (said  in  Comstock  v.  Hadlyme,  8  Conn.  B.  266 ; 
Avery  v.  Chapel,  6  Id.  270.  But  see  Geer  v.  Winds,  4  Dess.  Eq.  E.  85,  where  the  court 
seem  to  have  rectified  a  mistake  in  a  wiU,  by  inserting  the  name  of  a  legatee.  Quere,  as 
to  this,  unless  the  mistake  be  demonstrable  from  the  structure  and  scope  of  the  wUl  (see  1 
Story's  Eq.  191,  192);  though  equity  wiU  in  many  cases  interfere  to  correct  deeds  and  agree- 
ments on  the  ground  of  mistake.  See  infra.  So,  declarations  of  the  testator,  and  other  evi- 
dence aUtmde,  are  inadmissible  to  prove  what  was  intended  by  an  unmeaning  or  senseless 
word  (Wigram  on  Ex.  Ev.  70,  citing  Goblet  v.  Beeehy,  reported  3  Sim.  24,  but  more  fuUy 
stated  in  Wigram,  at  p.  139,  ei  seq.);  or  to  show  that  he  used  words  the  meaning  of  which 
he  did  not  understand  (Reeves  v.  Reeves,  1  Dev.  Eq.  386) ;  or  to  prove  that  a  thing  in  substance 
different  from  that  described  was  intended  (per  master  of  the  Rolls  in  Selwood  v.  MUdmay,  3  Tes. 
jun.  306) ;  or  for  the  purpose  of  changing  the  person  described  (Delmarc  v.  Rebello,  1  Tes.  jun. 
412  ;  and  see  the  observations  respecting  Beaumont  v.  Fell,  ante) ;  or  of  reconciling  conflicting 
causes  in  a  will  (per  Lord  Hardwieke  in  Dlrich  v.  Litchfield,  2  Atk.  372 ;  Eield  v.  Eaton,  1  Dev. 
Eq.  R.  283) ;  or  of  proving  to  which  of  two  antecedents  a  given  relative  was  intended  to  refer 
(Lord  Walpole  v.  Lord  Chohnondeley,  7  T.  R.  138  ;  Castledon  v.  Turner,  3  Atk  256) ;  or  of  ex- 
plaining or  altering  the  estate  or  interest  devised  (Cheney's  Case,  5  Coke's  R.  68  ;  Farrar  v.  Ayres, 
5  Pick.  404,  409 ;  Torbert  v.  Twining,  1  Yeates'  R.  432,  437) ;  of  showing  the  sense  in  which 
the  word  "moneys  "  was  intended  to  be  used  (Mann  v.  Mann's  Ex'rs,  1  John.  Ch.  R.  231 ;  S.  C, 
on  appeal,  14  John.  R.  1);  or  the  word  "relations"  (Goodinge  v.  Goodinge,  1  Tes.  sen.  230; 
Edge  V.  SaUsbury,  Arabl.  70 ;  Green  v.  Howard,  1  Bro.  C.  C.  31) ;  or  what  a  testator  meant  by 
the  word  "  plate  "  (Nichols  v.  Osborn,  2  P.  Wms.  419 ;  Kelley  v.  Powlett,  Ambl.  605) ;  or  by  the 
words  "  lands  out  of  settlement "  (Strode  v.  Russell,  2  Tern.  621) ;  or  that  the  word  "  heirs  " 
was  used  in  a  sense  different  from  its  legal  meaning  (Den  ex  dem.  Stith's  Heirs  v.  Barnes,  1  N. 
Car.  Law  R.  491) ;  or  that  the  word  "  close  "  was  used  as  synonymous  with  farm,  where  from 
the  context  it  appears  that  it  was  used  to  express  an  irtcloswre  (Richardson  v.  Watson,  4  Barn.  & 
Adol.  799,  per  Parke,  J.);  or  of  increasing  or  abridging  the  effect  of  the  words  used  (Torbert  v. 
Twining,  1  Teates'  R.  437);  of  showing  that  a  word  was  used  in  a  secondary  or  popular  sense, 
when  the  context,  or  circumstances  aliunde,  indicate  that  the  testator  used  it  in  its  primary  or  La 
a  technical  sense ;  and  so  vice  versa  (see  Wigram  on  Ex.  Ev.  15  to  36 ;  Mann  v.  Mann's  Ex'rs,  1 
John  Ch.  R.  231 ;  S.  C,  on  appeal,  14  John.  R.  1);  or  of  controlling  to  any  extent  a  technical 
rule  of  verbal  construction  (per  Kenyon,  C.  J.,  and  Lawrence,  J.,  in  Lane  v.  Earl  of  Stanhope,  6 
T.  R.  352,  364;  Torbert  v.  Twining,  1  Yeates'  R.  437);  or  of  proving  which  of  several  testamen- 
tary guardians  was  intended  to  have  the  actual  care  of  children  (Storke  v.  Storke,  3  P.  Wms.  51 ; 
2  Bq.  Cas.  Abr.  pi.  13).  But  see  Anon.,  2  Tes.  sen.  56,  which,  however,  seems  reconcilable 
with  the  general  doctrine  upon  the  ground,  that  if  guardians  disagree,  a  court  of  equity  has  juris- 
diction independently  of  the  will,  and  then  the  evidence  may  be  resorted  to  as  a  guide  for  the  in- 
dependent jadgment  of  the  court.  Wigram  on  Ex.  Ev.  70,  note  g.  Direct  evidence  of  intention 
is  inadmissible  also  for  the  purpose  of  proving  what  was  to  be  done  with  the  interest  of  a  legacy 
till  the  time  of  payment  (Mansel  v.  Price,  Sugd.  on  Tend.  183,  Am.  ed.  of  1836,  from  9th  Lond. 
ed.);  or  of  proving  that  by  a  bequest  of  residue  a  particular  sum  was  intended  (Brown  v.  Lang- 
ley,  2  Eq.  Cas.  Abr.  416,  pi.  14;  8  Tin.  Abr.  197,  pi.  36;  see  Dyoso  v.  Dyose,  1  P.  Wms.  305 
disapproved  by  Lord  Thurlow  in  Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  472,  and  by  Sir  W.  Grant  in 
Page  V.  Leapingwell,  18  Tes.  476;  and  see  1  P.  Wms.  306 1;  or  of  proving  tliat  an  executor  was 
Intended  to  be  a  trustee  of  residue  for  next  of  kin  (Bishop  of  Cloyne  v.  Young,  2  Tes.  sen.  95  • 
White  V.  Williams,  Coop.  58 ;  Langham  v.  Sandford,  2  Mer.  17) ;  or  of  proving  that  an  executor 
was  intended  to  take  beneficially,  where,  upon  the  face  of  the  will,  it  was  apparent  that  he  was 
intended  to  be  a  trustee  (Langham  v.  Sandford,  supra) ;  or  of  proving  that  a  portion  was  intended 
to  be  satisfaction  of  a  bequest  (Freeraantle  v.  Bankes,  2  Tes.  85) ;  or  that  a  legacy  in  a  codicil 
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was  intended  to  be  a  substitution  for  a  legacy  in  the  will  (Hurst  v.  Beach,  5  Madd.  351) ;  or  of 
proving  that  a  devise  to  a  wife  was  intended  to  be  in  bar  of  dower  (Leake  v.  Randall,  1  Vin.  Abr. 
188,  G,  a,  pi.  3) ;  or  of  supplying  a  use  or  trust  (Leake  v.  Randall,  supra) ;  or  of  ascertaining 
whether  the  real  estate  was  charged  with  the  payment  of  debts  in  aid  only,  or  in  exoneration  of 
the  personal  estate  (Bootle  v.  Blundell,  1  Mer.  193);  or  of  proving  that  the  intention,  in  appoint- 
ing a  debtor  to  be  executor,  was  to  release  the  debt  (Brown  v.  Selwyn,  Cases  temp.  Talbot,  240; 
S.  C,  on  appeal,  2  Bro.  P.  C.  607;  see  Marvin  v.  Stone,  2  Cowen's  R.  781 ;  Winship  v.  Bass,  12 
Mass.  R.  201 ;  Stevens  v.  Gaylord,  11  Id.  259);  or  of  rebutting  a  presumption  which  arises  from 
the  construction  of  words,  simply  qna  words  (per  Lord  Thurlow,  2  Bro.  C.  C.  527);  or  of  raising 
a  presumption  (Rachfield  v.  Careless,  2  P.  Wms.  157) ;  of  increasing  a  legacy  (per  Lord  Hard- 
wicke  in  Goodinge  v.  Goodinge,  1  Tea.  sea.  231);  or  of  increasing  that  which  is  defective  (Anon., 
8  Vin.  Abr.  18S,  G.  pi.  1) ;  or  of  addiag  a  legacy  to  a  will  (Whitton  v.  Russell,  1  Atk.  448) ;  or  of 
proving  what  interest  a  legatee  was  intended  to  take  in  a  legacy  (Lowfleld  v.  Stoneham,  2  Strange, 
1261);  or  of  ascertaining  an  intention  which,  upon  the  face  of  the  wUl,  was  indeterminate  (see 
ante,  note  515,  and  supra  of  this  note) ;  or  of  proving  that  words  of  Umitation  were  intended  to 
construed  as  words  of  purchase  (Bret  v.  Rigden,  Plow.  340 ;  and  see  Doe  v.  Kett,  4  T.  R.  601 ; 
Maybank  v.  Brooks,  1  Bro.  C.  C.  84) ;  or  of  proving  that  executors  who  had  acted  in  part  and 
then  renounced,  were  intended  by  the  testator  to  act  only  to  the  extent  to  which  they  had  acted 
(Doyle  V  Blake,  2  Scho.  &  Lefr.  240) ;  of  varying  the  legal  effect  of  a  will  (Farrar  v.  Parrar,  5  Pick. 
409;  Mann  v.  Mann's  Bx'rs,  1  John.  Ch.  R.  231;  S.  C,  on  appeal,  14  John.  R.  1;  Hall  v.  Leon- 
ard, 1  Pick.  R.  31,  per  'Wilde,  J. ;  Cesar  v.  Chew,  7  Gill  &  Johnson,  127);  or  generally  of  proving 
intention  (McCay  v.  Hngus,  6  Watts'  R.  345 ;  Cesar  v.  Chew,  7  Gill  &  John.  127 ;  Richards  v. 
Dutch,  8  Mass.  R.  506;  Wigram  on  Ex.  Ev.  73,  and  the  authorities  there  cited). 

As  to  the  meaning  of  the  terms,  "void  for  uncertainty"  Mr.  Wigram  has  shown  how  diflfioult 
it  is  in  many  cases  to  apply  them.  The  class  of  decisions  above  adverted  to,  preclude  a  court 
from  ascribing  to  the  maker  of  the  instrument  any  intention  which  the  instrument  itself  does  not 
express ;  and  where  the  meaning  of  the  words  of  an  instrument  has  been  either  settled  by  de- 
cision, or  are  clear  upon  the  face  of  the  writing,  and  there  is  nothing  in  the  circumstances  aliunde, 
calling  for  a  departure  from  their  decided  or  apparent  sense,  the  application  must  be  accordingly, 
notwithstanding  that  the  words  may  be  capable  of  some  popular  or  secondary  interpretation, 
and  although  the  most  conclusive  evidence  of  intention  to  use  them  in  such  popular  or  secondary 
sense  be  tendered.  In  these  instances,  exposition  is  safe  against  the  inroads  of  conjecture.  Wigram 
on  Extr.  Ev.  15,  76.  But  where  the  strict  and  primary  sense  of  the  words  is  excluded  by  the 
circumstances  of  the  case,  and  it  is  left  to  the  oonrt  to  consirue  them  in  some  popular  or  second- 
ary sense ;  or  where  it  is  doubtful  whether  the  words  express  any  certain  meaning ;  the  judg- 
ment and  discrimination  of  the  court  is,  of  necessity,  brought  into  action,  and  the  diCBculty  sug- 
gested presses  with  considerable  force.  "  It  is  impossible,  with  reference  to  such  cases,  to  draw 
any  precise  line,  by  which,  in  the  application  of  extrinsic  evidence  to  the  exposition  of  the  wiU, 
exposition  is  to  be  distinguished  from  conjectural  interpretation.  The  test  to  be  applied  in  each 
particular  case  is  this :  Do  the  words  of  the  will,  when  all  the  circumstances  of  the  case  are 
known,  express  the  intention  which  is  ascribed  to  the  testator?  The  court  which  interprets  the 
will  must  be  satisfied  that  they  do  so,  and  no  other  rule  can,  in  the  abstract,  be  laid  down. 

"  If  it  be  said,  that  this  is  raising  a  question  rather  than  propounding  a  rule — the  answer  to 
such  an  observation  must  be,  that  the  test  is  as  precise  as  the  nature  of  the  subject  will  admit. 
The  master  of  the  Rolls,  Lord  Alvanley,  in  deciding  on  a  wiU  of  doubtful  construction,  does  not 
appear  to  have  thought  that  a  more  precise  test  could  be  proposed.  As  to  the  irresistible  infer- 
ence, he  says,  I  do  not  know  what  is  meant  by  that ;  I  admit  it  must  be  such  an  inference  as 
leaves  no  doubt  upon  the  mind  of  the  person  who  is  to  decide  upon  it.  It  must  be  irresistible  to  my 
mind."  Id.  76,  77  ;  Brummel  v.  Prothero,  3  Ves.  113,  per  Lord  Alvanley.  The  following  cases, 
in  addition  to  those  referred  to  in  the  text  and  supra  of  this  note,  may  be  looked  into  as  illustrat- 
ing the  doctrine  on  this  subject.  Waite  v.  Templer,  2  Sim.  524;  Attorney-General  v.  Sibthorp, 
2  Russ.  &  Mylne,  107  ;  Smith  v.  Smith,  4  Paige,  271 ;  S.  C,  1  Edw.  Ch.  R.  189;  Rothmaler's 
Adm'x  v.  Myers,  4Dess.  Eq.  Rep.  215;  Simon  v.  Barber,  5  Russ.  112;  Harrison  v.  Harrison, 
Tarn.  278 ;  Neathway  v.  H^m,  Id.  316.    See  also  the  cases  ante,  note  515. 

In  most  of  the  above  cases,  and  in  many  others  decided  in  a  similar  way  which  will  be  in- 
troduced in  our  subsequent  notes,  relating  to  parol  evidence  to  vary,  &,c.,  written  instruments, 
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the  osteHsible  object  of  the  testimony  offered,  was  to  construe  and  apply -the  terais  of  the  wsiikig. 
The  rule  in  such  cases  confines  the  jnqjiiry  to  the  meaning  of  the  piords  %ised;  and  hence,  all  ex- 
trinsic evidence  tending  to  prove  not  lyhat  the  party  lias  expressed,  but  what  he  intended  to  express, 
is  obviously  calculated  to  throw  no  light  or  the  real  matter  in  dispute.  See  'Wigram  on  Bxtr. 
Ev.  54;  siaopost,  notes  518,  519,  520, 

The  .point,  therefore,  aa  to  the  admissibility  of  evidence  to  prove  intention,  seems  to  resolve 
itself  mainly  into  a  question  of  relevancy.  And  to  determine  it,  "we  must  look  as  in  other  cases, 
to  the  issue,  and  the  purpose  and  object  for  which  the  testimony  is  offered.  "Where  a  party  is 
allowed  to  show  that  the  instrument  does  not  truly  express  the  intentiop,  as  in  equity  on  relief 
ieing  sought  against  a  deed  or  agreement  because  of  mistake,  fraud,  &c,,  &c,,  and  on  similar 
issues  at  law,  as  where  fraud,  illegality  of  consideratioij,  &c.,  is  set  up  to  invalidate  the  instru- 
ment, proof  of  intention  is  then  relevant.  For  in  those  cases,  one  principal  inquiiy  is,  what  did 
the  party  intend  to  express  ?  Hence  declarations  of  the  party  executing,  his  instructions  to  the 
draftwi,eii,  and  otfier  similar  eyi4e»c.e  tending  to  show  what  the  instrument  was  designed  to  be, 
are,  in  such  instances,  and  under  certain  qualifications,  admissible.  See  the  cases  cite,d  in  our 
notes  infra,  relating  to  proving  mistake,  fraud  in  the  execution,  &c.,  &c. 

So  in  many  cases  where  tjie  evidence  relates,  not  to  the  construction,  but  to  the  execution  of 
the  instrument.  As  where  a  question  arises  whether  an  instrument  was  in  fact  delivered;  or  if 
handed  over  to  some  person,  whether  it  was  delivered  absolutely,  or  only  on  a  condition.  In 
.these,  and  similar  instapces,  the  execution  being  mostly  a  matter  in  pais,  oral  declarations  of  ifl- 
tentions  connected  with  the  delivery  may  come  in  as  part  of  the  res  gestm;  or,  as  against  the 
party  claiming  in  virtue  of  it,  his  subsequent  declarations  are  competent.  See,  per  Savage,  C.  J., 
in  Jackson  ex  dem.  Titus  v.  M[yers,  11  "Wand.  536  ;  Clark  v.  Gifford,  Id.  310,  313 ;  Powers  v, 
Russell,  13  Pick,  .6.9,  75. 

The  case  of  Robertson  v.  Dunn  (2  Murph.  Rep.  133),  seems  to  belong  to  this  class.  There  it 
was  doubtful  from  the  fece  of  a  -writrog  whether  it  was  designed  to  operate  as  a  deed  of  gift,  or 
a  will ;  and  oral  declarations  of  the  maker,  ooteipporaneous  with  the  execution,  in  which  she 
spoke  of  it  as  a  "  deed  .of  gift,"  requested  one  of  the  witnesses  to  attend  court  and  prove  it,  that 
it  might  be  recorded,  4c.,  &o.,  were  admitted  by  way  of  answering  the  allegation  of  its  being  a 
will.  The  eviden.ce  was  not  received  for  the  purpose  of  construing  the  language,  but  simply  to 
disprove  the  execution  of  the  instrument  as  a  will.  In  some  cases  of  a  kindred  character  the  in- 
quiry seems  to  have  taken  a  still  wider  range.    See  "Witherspoon's  Heirs  v.  "Witherspoon's  Ex'rs, 

2  M'Cord's  Rep.  520 ;  "Wigle  v.  "Wigle,  6  "Watts'  Rep.  522 ;  Hansborough's  Ex'rs  v.  Thorn,  3 
Leigh,  147. 

A  like  doctrine  may  apply  in  several  of  the  United  States,  where  it  is  doubtful  on  the  face  of 
an  instruipent,  whether  it  is  a  deed  or  a  simple  contract ;  in  which  case  the  circumstances  attend- 
ing the  execution,  suoh  as  declarations  accompanying  the  delivery,  and  other  facts  material  to 
the  intent  in  that  particular,  seem  to  have  been  held  admissible. 

But  where  the  question  is  one  of  construcUon  simply,  evidence  of  declarations,  &c.,  offered,  not 
ail  ancillary  to.  a  rjght  understanding  of  the  words  or  language  of  the  instrument,  but  to  prove 
intention  itself  as  an  independent  fact,  is  irr.elevant.  Let  us  look  at  a  few  illustrations  on  this 
head,  relating  more  immediately  to  declarations. 

Nollekios,  the  sculptor,  by  a  codicil  to  his  wHl,  desired  that  all  "  the  marble  in  the  yard,  the 
tools  in  .the  shop,  .bankers,  mod,  tools  for  carvmg,"  &c.,  should  be  the  property  of  the  plaintiff. 
Parol  evidence  of  a  female  servant  of  the  fesfator  was  tendered,  who  was  the  attesting  witness 
to  the  codicil  in  question,  that,  before  she  subscribed  her  name,  she  read  over  the  codicil  in  the 
presence  and  hearing  of  the  testator,  and  that  when  she  came  to  the  word  "  mod,"  she  asked  the 
testator  what  he  meant  by  it,  and  he  replied,  "  models,"  Sir  John  Leach,  Tice-Chancellor,  held 
the  testimony  inadmissible,  but  allowed  an  inquiry  as  to  the  meaning  of  the  term  itself,  from  the 
testimony  of  sculptors.     Goblet  v.  Beeohey,  "Wigram  on  Extr.  Bv.  139 ;  S.  C,  less  fuUy  reported, 

3  Sim.  24. 

The  following  case  seems  to  have  been  held  open  to  proof  of  intention.  An  indictment  was 
for  stealing  a  bank  note,  alleged  as  payable  at  the  "Mechanics  and  Traders'  Bank;"  the  prose- 
cutor produced  a  note  payable  at  the  "  Mech's  and  Trader's  Bank ;"  and  then  proved  by  the 
cashier  that  Mech's  was  intended  as  an  abbreviation  of  the  word  Mechanics.  This  testimony 
was  held  proper.    The  specific  objection  taken  was,  that  the  ambiguity  was  patent,  and  there- 
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fore  oxplainable;  but  the  court  did  not  think  the  principle  as  to  patent  ambiguities  applied  to  the 
case.  "We  are  not,"  they  said,  "giving  a  construction  to  a  contract,  but  proving  the  identity 
of  a  note  described,"  &o.    Hite  v.  The  State,  9  Yerg.  Rep.  357. 

*  *  In  Sheldon  v.  Benham  (4  Hill's  N.  T.  R.  129),  demand  and  notice  of  non-payment  were 
proved  by  the  memoranda  of  a  notary  and  his  clerk,  both  of  whom  were  deceased.  The  entry 
in  the  notary's  book,  made  by  his  clerk,  was  as  follows : 

""W.  W.  Staats— Ch's  Hubbard,       "1  1  April,  1837,  3  P.  M. 

George  Benham,    i  To  W.  Babcoek,  Penn  Tan  P,  0., 
Moses  Hubbard,    f  Penn  Tan. 
Wm.  Babcoek.       J  $300.        6s, 

July  4,  1837,  lodged  in  P.  0." 

On  the  face  of  the  note  was  the  following  entry,  in  the  handwriting  of  the  notar/'a  clerk ; — 
"Noted  July  4,  '36— J.  A,  C,  JST.  P.,  fees  6s."  The  bookkeeper  of  the  bank  of  Geneva  (where 
the  note  was  payable),  testified,  in  relation  to  these  memoranda,  as  follows:  "I  understand  "1 
April,  1837,'  to  mean  the  date  of  the  note,  and  '  July  4,  1837,'  to  mean  the  time  it  was  noted, 
the  words  'To  W.  Babcoek,  Penn  Tan  P.  0.,  Penn  Tan,'  mean  that  notice  of  the  protest  of  the 
note  had  been  sent  by  mail  directed  to  Wm.  Babcoek,  at  Penn  Tan;  the  Ijgurea  '  $300,'  mean 
the  amount  of  the  note ;  the  name  '  "W.  W.  Staats,'  indicates  the  m^ker ;  the  other  names  indicate 
the  indorsera;  'Noted  July  4,  '36 — J.  A.  C,  N.  P.,  fees  6s.,'  means  that  the  note  had  been  pro- 
tested July  4,  1836,  by  John  A.  Coffin,  Notary  Public,  and  that  his  fees  were  75  cents;  the  fig- 
ures '  '36,'  in  'July  4,  1836,'  are  evidently  a  mistake,  and  should  have  been  July  4,  1837."  On  a 
njotion  for  a  new  trial,  the  court  held  that  evidence  was  properly  admitted  to  explain  what  was 
obscure  in  the  abbreviations  of  the  notary's  niemoranda.  The  expert  "  was  not  called  to  give  a 
construction,  or  to  declare  the  legal  effect  of  a  written  instrument ;  but,  as  a  person  skilled  in 
such  matters,  to  tell  the  jury  what  words  those  short  entries  stood  for.  It  is  not  unlike  the  case 
of  an  instrument  written  in  a  foreign  tongue,  where  a  translator  may  be  called  in  to  tell  tbe 
jujy  how  the  instrument  read§."    Id.  131.    And  see  a  learned  note  of  the  reporter.    Id.  131. 

In  "Wilson  v.  'Woodhull  &  Minturn,  in  the  Superior  Court  of  the  city  of  New  Tork — which  was 
a  suit  on  a  contract  made  through  a  broker  for  the  sale  of  iron — persons  in  the  iron  trade  were 
received  to  prove  th^t  the  words  "at  6  mo.,"  in  the  bought  and  sold  notes  made  by  the  broker 
meant,  among  the  dealers  in  that  trade,  not  an  open  credit  on  the  vendor's  boo]£s,  for  six  months, 
but  a  credit  by  a  note  at  six  months,  to  be  given  on  the  delivery  of  the  iron.  MS.  And  see, 
for  other  illustrations,  amie,  note  510 ;  ajso,  The  Farmers  and  Manufacturers'  Bank  v.  Haight  and 
others,  3  Hill's  N.  T.  R.  493,  *  *    (See  also  Dana  v.  Fiedler,  2  Keman  R.  40.) 

If  a  right  of  way  is  obscurely  granted,  direct  evidence  of  the  intent,  by  declarations  of  the 
parties,  and  their  agreement  which  resulted  in  the  grant,  is  inadmissible.  Comstoek  v.  Van  Du- 
sen,  5  Pick.  166;  Osboru  v.  Wise,  7  Carr,  &  Payne,  761.  See  Wynkoop  v.  Burger,  12  John. 
R.  222. 

Admissions  of  a  party  cannot  be  resorted  to  for  the  purpose  of  showing  an  iptept  additional  to, 
or  different  from,  the  one  expressed,  on  a  question  of  interpretation  merely.  HamiUon  v.  Neel, 
7  Watts'  R.  517. 

That  direct  evidence  of  intention,  as  contradistinguished  from  evideinqe  to  show  the  intent  ex- 
pressed by  the  words  or  language  of  an  instrument,  is  inadmissible,  see  further.  Puller's  Ex'rs  v. 
Puller,  3  Rand,  R.  83 ;  RothWi^ler  v.  Myers,  4  Dess.  Eq.  R.  190 ;  Iddings  v.  Iddmgs,  7  Serg.  & 
Eawle,  111 ;  Kimball  v.  Morrell,  4  Greenl.  368 ;  Webb  v.  Webb,  7  Monroe,  627  ;  Comstoek  y_ 
Hadlyme,  8  Conn.  R.  254 ;  Wade  v.  Howard,  6  Pick.  492,  500 ;  Reeves  v.  Regyeis,  1  Dev.  Eq. 
R.  386 ;  Cesar  v.  Chew,  7  Gill  &  John,  127  ;  Webster  v.  Atkinson,  4  N.  Hamp.  R.  24;  Pungan 
V.  Duncan,  2  Teates'  R,  202 ;  Sword  v.  Adams,  8  Id.  34 ;  Turbert  v.  Beulab,  1  Id.  432  ;  Avery 
y.  Chappel,  6  Conn.  R.  270 ;  Field  v.  Baton,  1  Dev.  Eq.  R.  283  ;  Mann  v.  Mann's  Ex'ys,  1  John, 
Ch,  K.  231 ;  S,  C,  on  appeal,  14  John.  Rep.  1 ;  Den  ex  dem.  Stith's  Heirs  v.  Barnes,  1  N.  Car. 
Law  Repos.  491 ;  Torbert  v.  Twining,  1  Teates'  R,  437  ;  Hall  v.  Leonard,  1  Pick.  R.  31 ;  Farrsir 
V,  Farrar,  5  Pick.  R.  409.   And  see  other  cases  supra,  and  in  the  notes  infra. 

*  *  See  Tucker  sJid  others,  Executors,  v.  The  Seaman's  Aid  Society  and  otljers.  A  tpstator 
g9,ve  a  legacy  to  "  The  Seaman's  Aid  So(?iBty  in  the  city  of  Boston."  Another  sooipty,  denomi- 
nated the  Seaman's  Friend  Society,  claimed  the  legacy,  and  offered  evidence  to  prove  that  the 
testator  had  po  knowledge  of  the  existence  of  the  society  named  in  his  will ;  that  he  knew  of 
the  existence  of  said  Qljtier  society,  was  deeply  interested  in  its  objects,  had  contributed  to  to 
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funds,  and  had  frequently  expressed  a  determination  to  give  it  a  legacy ;  that  he  directed  the 
scrivener,  who  wrote  his  will,  to  insert  the  legacy  as  made  to  said  society ;  that  the  scrivener, 
not  knowing  the  existence  of  said  society,  told  the  testator  that  the  name  of  the  society  was 
"The  Seaman's  Aid  Society,''  and  that  the  testator  thereupon  submitted  to  have  that  name 
inserted.  Held,  that  this  evidence  was  inadmissible,  and  that  "  The  Seaman's  Aid  Society"  was 
entitled  to  the  legacy.  1  Metcalf's  R.  188.  And  see  Brown  v.  SaltonstaU,  3  Metcalf,  423  ;  and 
Weston  V.  Foster,  1  Id.  297.  *  * 

An  exception  (and  it  seems  the  only  one,  strictly  speaking)  to  the  general  rule,  excluding  evi- 
dence of  intention,  is  alloyed,  as  wo  have  seen,  where  the  language  of  the  instrument  is  appli- 
cable indifferently  to  more  than  one  object  or  subject.  There  the  inquiry,  it  seems^  is,  which  of 
the  objects  or  subjects  was  intended  by  the  party ;  in  other  Words,  which  one  he  meant  to  de- 
scribe ?  and  then,  evidence  of  declarations  made  by  him,  showing  his  intent,  are  admissiUe, 
See  posi,  note  518 ;  also,  the  judgment  in  Miller  v.  Travers,  8  Bing,  244,  stated  in  the  same 
•note;  "Wigram  on  Extr.  Ev.  118;  Osborn  v.  Wise,  1  Carr.  &  Payne,  161.  See  likewise  post, 
notes  519,  520.  Where  a  way  is  granted,  and  there  are  two  ways  to  which  the  description  ap- 
plies, evidence  of  declarations  of  the  grantor  is  admissible  to  identify  the  one  intended.  Osborn 
V.  Wise,  7  Carr.  &  Payne,  761.  The  same  rule  obtains  where  a  monument  in  a  deed  is  called 
for,  and  it  turns  out  that  there  are  two  of  the  same  kind.  An  interesting  case  on  this  subject 
has  arisen  and  been  decided  in  Massachusetts.  A  deed  described  land  as  bounded  on  a  certain 
pond ;  and  upon  applying  the  deed  to  the  local  objects  embraced  within  its  descriptive  terms,  it 
appeared  that  the  pond  was  a  natural  pond  which  was  raised  more  or  less  by  means  of  a  dam 
existing  and  in  use  at  the  time  of  the  conveyance ;  held,  that  parol  evidence  goiug  to  show  an 
understanding  and  agreement  cotemporaneous' with  the  giving  of  the  deed,  that  a  certain  bank 
or  barrier  of  the  pond  should  be  the  boundary  of  the  land,  was  admissible.  Waterman  v.  John- 
son, 13  Pick.  261.  The  court,  in  giving  their  opinion,  base  it  on  the  peculiar  circumstances  of 
the  case.  They  concede  that  "  if  the  description  in  the  deed,  in  its  natural  construction  or  legal 
effect,  was,  to  fix  the  limit  at  any  particular  line,  as  for  instance,  low-water  or  high-water  mark 
no  parol  agreement  of  the  parties  could  restrain  the  operation  of  the  deed,  and  fix  other  hmits. 
But,"  they  add,  "  considering  the  description  in  its  application  to  the  subject  matter— that  is,  a 
pond  neither  wholly  natural  nor  wholly  artificial,  and  that  there  is  no  settled  rule  of  legal  con- 
struction which  fixes  the  line  of  such  a  pond,  and  so  there  is  a  latent  ambiguity,  we  think  it  was 
competent  for  the  plaintiff  to  show  that  the  parties,  at  the  time  of  the  conveyance  intended  and 
agreed  that  a  certain  natural  bank  or  barrier,  which  answers  the  descriptive  words  at  least  as 
well  as  any  other,  was  the  monument  or  marginal  line  which  they  understood  as  the  boundary  o'^ 
{he  pcnd."  They  liken  it  to  the  case  where  a  deed  is  drawn,  and  certain  monuments  referred  to 
which  are  not  erected  till  afterwards,  and  then  the  parties  go  on  and  put  up  the  monuments- 
See  Makepeace  v.  Bancroft,  12  Mass.  R.  469  ;  Owen  v.  Bartholomew,  9  Pick.  R.  526,  527.  Such 
monuments  will  be  deemed  the  monuments  intended  by  the  description ;  and  yet,  the  putting  of 
them  up,  and  the  consent  and  agreement  of  the  parties  in  relation  thereto,  must  be  proved  by 
parol.  "  If  it  is  competent  to  show,  by  parol  evidence,  that  certain  monuments  have  been  erected 
and  fixed,  at  or  about,  or  soon  after  the  time  of  the  execution  of  the  deed,  as  and  for  the  monu- 
ments meant  and  intended  in  the  descriptive  parts  of  a  deed,  a  fortiori,  is  it  admissible  to  adduce 
similar  .proof,  to  show  'that  certain  monuments  actually  existing  at  the  time,  were  the  monuments 
intended,  where  there  are  two  or  more  which  equally  well  answer  the  description."  Waterman 
T.  Johnson,  svpra. 

It  seems  that  where  a  policy  of  insurance  may  equally  embrace  one  or  the  other  of  two 
species  of  goods,  the  representation,  or  parol  evidence,  may  be  resorted  to,  to  ascertain  which 
was  meant.    Parks  v.  The  General  Interest  Assurance  Co.,  5  Pick.  34,  37,  38. 

The  foregoing  are  called  cases  of  latent  ambiguity ;  but  the  same  doctrine  applies,  accordincr 
to  a  very  late  English  case,  where  two  persons  or  things  are  equally  within  the  disputed  por- 
tion of  the  instrument,  and  the  fact  that  there  are  two  such  persons  appears  on  the  lace  of  the 
instrument.  Thus,  a  testator  by  his  will  gave  several  legacies  to  George  Gord,  the  son  of  George 
Gord,  and  to  Georgo  Gord,  the  son  of  John  Gord,  and  there  was  also  a  devise  in  the  will  to 
George  Gord,  the  son  of  Gord.  It  seems,  though  not  expressly  stated  in  the  case,  that  there 
were  two  persons  living  at  the  time  of  the  making  of  the  will,  George,  the  son  of  John  Gord 
and 'George,  the  son  of  George  Gord.     The  latter  was  the  lessor  of  the  plaintiff,  and  claimed  the 
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land  itt  question  under  the  devise  to  George  Gord,  the  son  of  Gord  ;  and  "  he  offered  evidence  of 
declarations  by  the  testator,  showing  that  he  was  the  intended  devisee."  The  evidence  having  been 
received,  the  propriety  of  its  admission  was  brought  before  the  Court  of  Exchequer,  by  motion  for  a 
new  trial ;  and  judgment  was  given  that  the  evidence  was  proper.  Doe  ex  dem.  Gord  v.  Needs,  2 
M.  &  "W.  129.  "  The  point  to  be  considered,"  said  Parke,  B.,  delivering  the  opinion  in  this  case, 
"  is,  whether  evidence  was  properly  admitted,  to  show  what  person  the  testator  meant  to  desig- 
nate by  the  description  of  George  Gord,  the  son  of  Gord.  If  upon  the  face  of  the  devise,  it  had 
been  uncertain  whether  the  devisor  had  selected  a,  particular  object  of  his  bounty,  no  evi- 
dence would  have  been  admissible  to  prove  that  he  intended  a  gift  to  a  certain  individual ;  such 
would  have  been  a  case  of  ambiguiias  paiens  within  the  meaning  of  Lord  Bacon's  rule  (Maxims, 
25),  which  ambiguity  could  not  be  helped  by  averment;  for  to  allow  such  evidence  would  be, 
with  respect  to  that  subject,  to  cause  a  parol  will  to  operate  as  a  written  one ;  or,  adopting  the 
language  of  Lord  Bacon,  '  to  make  that  pass  without  writing,  which  the  law  appointeth  shall  not 
pass  but  by  writing.'  But  here,  on  the  face  of  the  devise,  no  such  doubt  arises.  There  is  no 
blank  before  the  name  of  Gord  the  father  which  might  have  occasioned  a  doubt  whether  the  tes- 
tator had  finally  fixed  on  any  certain  person  in  his  mind.  The  devisor  has  clearly  selected  a 
particular  individual  as  the  devisee.  Let  us  then  consider  what  would  have  been  the  case,  if 
there  had  been  no  mention  in  the  will  of  any  other  George  Gord,  the  son  of  a  Gord :  on  that  sup- 
position there  is  no  doubt  upon  the  authorities,  but  that  evidence  of  the  devisor's  intention,  aa 
proved  by  his  declarations,  would  have  been  admissible.  Upon  the  proof  of  extrinsic  facts, 
which  is  always  allowed  in  order  to  enable  the  court  to  place  itself  in  the  situation  of  the  devisor, 
and  to  construe  his  will,  it  would  have  appeared  that  there  were,  at  the  date  of  the  will,  two 
persons  to  each  of  whom  the  description  would  be  equally  applicable.  Tliis  clearly  resembles 
the  case  put  by  Lord  Bacon  of  a  latent  ambiguity,  as  where  one  grants  his  manor  of  S.  to  J.  P. 
and  his  heirs,  and  the  truth  is,  he  has  the  manors  both  of  North  S.  and  South  S. ;  in  which  case, 
says  Lord  Bacon,  '  it  shall  be  holpeu  by  averment,  whether  of  them  was  that  which  the  party 
intended  to  pass.'  "  The  learned  judge  then  cited  Altham's  Case  (8  Coke's  Rep.  155  a),  Oounden 
V.  Clarke  (Hob.  32),  and  Doe  ex  dem.  Morgan  v.  Morgan  (1  Cromp.  &  Mees.  235),  aa  authorities  ex- 
actly in  point,  and  said,  "  the  characteristic  of  all  these  cases  is,  that  the  words  of  the  will  do  de- 
scribe the  object  or  subject  intended  ;  and  the  evidence  of  the  declarations  of  the  testator,  has  not 
the  effect  of  varying  the  instrument  in  any  way  whatever ;  it  only  enables  the  court  to  reject  one 
of  the  subjects  or  objects,  to  which  the  description  of  the  will  applies ;  and  to  determine  which  of 
the  two  the  devisor  understood  to  be  signified  by  the  description  which  he  used  in  the  wiU. 
This  subject  has  been  roost  ably  discussed  by  Mr,  Wigram,  in  his  excellent  treatise  on  the  rules 
of  law  respecting  the  admission  of  extrinsic  evidence  in  the  interpretation  of  wills.  There 
would  have  been  no  doubt  whatever  of  the  admissibility  of  evidence  of  the  devisor's  intention, 
if  the  devise  to  George  Gord,  the  son  of  Gord,  had  stood  alone,  and  no  mention  had  been  made  in 
the  wUl  of  George,  the  son  of  John  Gord,  and  George,  the  son  of  George  Gord.  But  does  the 
circumstance  that  there  are  two  persojis  named  in  the  will,  each  answering  the  description  of 
George,  the  son  of  Gord,  prevent  the  application  of  the  rule  ?  "We  are  of  opinion  that  it  does  not. 
In  truth,  the  mention  of  persons  by  those  descriptions  in  otlier  parts  of  the  will  has  no  more 
effect  for  this  purpose  than  proof  by  extrinsic  evidence  of  the  existence  of  those  persons,  and  that 
they  were  known  to  the  devisor,  would  have  had ;  it  shows  that  there  were  two  persons  to 
either  of  whom  the  description  in  question  would  be  applicable,  and  that  such  persons  were  both 
known ;  and  the  present  case  really  amounts  to  no  more  than  this,  that  the  person  to  whom  the 
imperfect  description  appears  on  the  parol  evidence  to  apply,  is  described  in  other  parts  of  the 
same  will,  by  a  more  full  and  perfect  description,  which  excludes  any  other  object  than  himself. 
StUl  he  is  pointed  out  in  the  devise  itself  by  a  description,  which  so  far  as  it  goes  is  perfectly 
correct.  In  the  case  of  Doe  ex  dem.  Morgan  v.  Morgan,  above  referred  to,  precisely  the  same 
circumstance  occurred." 

The  case  of  Cole  v.  WendeU  (8  John.  R.  116),  seems  to  range  along  with  the  principle  of  Doe 
ex  dem.  Gord  v.  Keeds  {supra).  There  A.  agreed  in  writing  to  receive  of  B,  sixty  shares  of  the 
stock  of  a  certain  bank,  on  which  ten  dollars  per  share  had  been  paid  by  B. ;  to  deliver  to  B.  his 
note  for  $667  ;  to  pay  him  the  balance  in  cash,  and  an  advance  of  five  per  cent, ;  but  as  it  was 
uncertain  to  which  of  two  things,  sufficiently  ascertained  by  the  instrument  (viz :  the  nominal 
anjount  of  the  shares,  or  the  sum  paid  on  them  by  B.),  the  provision  as  to  the  five  per  cent. 
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advance  was  applicable ;  held,  that  parol  evidence  of  the  agreement  and  conversation  between 
the  parties,  cotemporary  with  the  execution  of  the  writing,  was  admissible  to  show  the  intent. 
See  also  Goddard  v.  Charles,  2  Nott  &  McCord,  45,  51,  52. 

Consistently  with  the  general  rule  excluding  direct  evidence  of  intention,  declarations  are 
sometimes  admissible,  as  evincing  some  cotemporaneous  fact  or.  circumstance,  ancillary  to  a 
right  understanding  and  application  of  the  terms  of  an  instrument,  according  to  the  principle  of 
the  cases  ante,  note  510.  See  "Wigram  on  Extr.  Bv.  64,  125.  Thus,  in  Goodinge  v.  Goodinge  (1 
Tes.  231),  a  testator  devised  a  legacy  to  such  of  his  nearest  relations  as  his  executors  should  think 
poor  and  objects  of  charity.  Evidence  was  rejected  of  the  testator's  intention  not  to  confine  it 
to  relations  entitled  under  the  Statute  of  Distributions.  The  Lord  ChaneeEor  (Hardwicke)  said: 
"Although  parol  evidence  cannot  be  read  to  prove  instructions  of  the  testator,  after  the  will  is 
reduced  to  writing,  or  declarations  as  to  the  persons  whom  he  meant  by  the  written  words  of  a 
vriH :  yet  that  is  different  from  reading  it  io  prove  thai  the  testator  knew  he  had  such  relations,  to 
establish  which  fact  it  may  be  read;  but  it  cannot  go  any  further."  So  as  to  a  deed,  where,  in 
order  to  it?  just  application,  or  the  assessment  of  damages  on  a  covenant  contained  in  it,  the 
grantee's  knowledge  of  particular  facts,  cotemporaneous  with  the  giving  of  the  deed,  becomes 
material.  "  His  declarations  of  his  knowledge  at  the  time  would  be  the  best  evidence."  Leland 
V.  Stone,  10  Mass.  Rep.  459,  461.  See  what  was  said  in  Comstock  v.  Tan  Dusen,  5  Pick.  166; 
also  Harlow  v.  Thomas,  15  Id.  66,  stated  ante,  note  481;  and  Venable  v.  McDonald,  4  Dana's 
R.  336,  stated  ante,  note  510.  On  a  similar  principle,  where,  on  the  sale  of  a  slave,  there  was  a 
general  warranty  of  soundness  by  simple  contract  in  writing,  and  the  vendee  prosecuted  for  a 
breach,  alleging  a  defect  in  one  of  the  arms  of  the  slave;  held,  that  if  the  defect  was  known  to 
the  vendee  at  the  time,  the  general  warranty  would  not  extend  to  it,  and,  therefore,  evidence 
was  admitted  to  show  that  the  vendor  told  him  of  the  defect  during  the  negotiation,  and  before 
the  sale  was  completed.  Schuyler  v.  Russ,  2  Cain.  R.  202.  And  in  the  case  where  a  legacy  or 
devise  has  been  made  to  a  person  by  a  nickname,  parol  evidence  to  show  that  the  testator  usu- 
ally called  such  person  by  his  nickname,  is,  it  seems,  admissible.  Per  Sir  Lloyd  Kenyon,  in 
Andrews  v.  Dobson,  1  Cox's  C'  C.  425 ;  Parsons  v.  Parsons,  1  Ves.  jun.  266;  Powell  v.  Biddle, 
2  Dall.  10.     And  see  the  cases  in  respect  to  nicknames,  post,  note  519. 

Other  cases  allowing  evidence  of  declarations  proving  or  tending  to  prove  material  facts  col- 
lateral to  the  question  of  intention  (Wigram  on  Extr.  Ev.  15),  are  not  so  easily  discriminated  from 
those  where  direct  evidence  of  intention  has  been  held  inadmissible.  Still,  in  principle,  the  dis- 
tinction is  broad  and  palpable.  Ely  V.  Adams  (19  John  R.  313)  furnishes  an  illustration.  There, 
written  instructions'had  been  given  by  tlie  plaintiff  in  an  execution,  to  the  sheriff,  who  had  the 
defendant  in  custody,  to  allow  the  defendant  "  as  rnueh  indulgence  as  he  could  with  safety  to 
himself,  and  without  hazarding,  in  any  way,  the  debt."  The  sheriff  being  prosecuted,  a  question 
arose  as  to  the  extent  of  indulgence  wliich  the  officer  was  allowed  by  the  writing  to  show  the 
prisoner;  and  the  court  admitted  evidence  of  the  conversation  which  occurred  at  the  time  the 
instrument  was  drawn,  not  by  way  of  proving  intention  directly,  but  for  the  purpose  of  showing 
facts  collateral  to  the  question  of  intent,  and  consistent  with  the  terms  of  the  instrument.  Tliey 
expressly  recognized  thegencr.il  rule,  however,  as  laid  down  by  Mr.  Peake,  that  "no  evidence 
of  an  expressed  intention  can  be  received  to  explain  an  ambiguity  on  the  face  of  the  instrument, 
and  tliereby  to  make  Uiat  valid,  \\lueh,  of  itself,  would  not  avail."  Id.  31'7.  In  Barringer  v. 
Sneed  (3  Stewart's  R.  201),  the  at;reement  was  silent  as  to  the  time  of  doing  the  act  contracted 
for,  in  which  caso,  as  was  held,  the  legal  cH'pct  would  be  to  allow  a  reasonabk  time.  On  the 
trial,  an  oral  agreement,  and  declarations  cotemporaneous  with  the  writing,  were  offered,  tending 
to  show  that  the  act  was  to  be  performed  in  elMen  days.  The  court  would  not  permit  the  evi- 
dence to  go  to  the  jury,  otlierw-ise  than  as  showing  what  the  parties  considered  a  reasonable 
time.  Id.  p.  202,  203,  el  seq.  ^V'lle^o  a  covenant  was  that  a  ship  should  take  goods  on  board 
"forthwith,"  Lord  Tcnterden,  C.  J.,  ruled,  that  a  conversation  at  the  time  about  her  being  ready 
in  two  days,  should  not  affect  the  construction ;  but  he  allowed  evidence  to  show  the  known 
situation  and  oircumst;uices  of  the  ship  when  the  contract  was  made,  with  a  view  of  ascertaining 
what  was  meant  hj  forthwith.  Simpson  v.  Henderson,  1  Mood.  &  Malk.  300.  If  the  conversa- 
tion had  tended  to  show  the  known  situation  of  the  ship  at  the  time,  It  would  doubtless  have 
been  allowed,  as  evidence  collateral  to  the  question  of  intent. 

It  ia  difficult  to  see  upon  what  precise  principle  the  following  oases  proceed,  though  perhaps 
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questionably  be  admissible  for  the  purpose  of  sbowing  that  the  uncer- 
tainty, which  appears  in  the  instrument,  does  not  in  point  of  fact  exist, 
and  that  the  intent  of  the  party,  though  uncertainly  and  ambiguously  ex-, 
pressed,  may  yet  be  ascertained  by  proof  of  facts  to  such  a  degree  of  cer- 
tainty, as  to  allow  of  the  intent  being  carried  into  effect.  Some  ambiguities 
apparent  in  an  instrument  do  not  admit  of  the  application  of  extrinsic 
evidence,  and  are  utterly  incurable,  and  render  the  instrument  void :  on 
the  other  hand,  there  are  cases  of  apparent  ambiguity,  which  do  admit  of 
explanation  by  matter  of  fact,  and  in  which  the  court  might  give  effect  to 
the  intention  of  the  party  consistently  with  the  words  used  in  the  instru- 
ment. 

An  example,  given  by  Yice-Ohancellor  Wigram  in  his  treatise,  will 
illustrate  and  enforce  this  part  of  the  subject  :(1)  "  Suppose  a  legacy  to 
one  of  the  children  of  A.  by  her  late  husband  B. :  suppose,  farther,  that 
A.  had  only  one  son  by  B.,  and  that  this  fact  was  known  to  the  testator. 
The  necessary  consequence,  in  such  a  case,  of  bringing  the  wotds  of  the 
will  into  contact  with  the  circumstances  to  which  they  refer,  must  be  to 
determine  the  identity  of  the  person  intended.  No  principle  or  rule  of 
law  would,  it  is  conceived,  preclude  a  court  from  acting  upon  the  evidence 
of  facts,  by  which  the  meaning  of  an  apparently  amhiguous  will,  would,  in 
such  a  case,  be  reduced  to  certainty.  It  is  the  form  of  expression  only,  and 
not  the  intention,  which  is  ambiguous.  It  would  be  quite  another  question 
if  A.  had  more  than  one  son,  or  if  her  husband  were  living." 


tKey  may  stand  along  with  those  which  respect  declarations  collateral  to  the  question  of  intent; 
at  all  events  they  by  no  means  infringe  upon  the  rule  which  excludes  direct  evidence  of  intent, 
as  an  independent  fact.  In  Birch  v.  Depeyster  (1  Stark.  R.  210),  the  contract  between  the  owners 
of  a  ship,  and  the  captain,  was,  that  the  latter  was  to  receive  a  speciSed  sum  "  in  lieu{of  privi- 
lege and  primage;''  and  to  show  that  the  term  j3r-mfeje' did  not  exclude  the  captain's  right  to 
the  cabin,  he  offered  a  conversation  between  him  and  the  owners,  preliminary  to  the  writing,  in 
the  course  of  which  the  owners  expressly  stated  that  he  was  to  have  the  cabin  entirely  to  him- 
self. The  other  side  objected,  that  only  the  general  mercantile  meaning  of  "privilege"  was 
admissible — ^but  Glbbs;  0.  J.,  said,  the  word  was  of  so  indeterminate  a  signification,  that  he 
must  receive  the  evidence.  The  same  case  is  better  reported  by  Campbell  {i  Camp.  385),  from 
which  it  appears  that  in  the  conversation  which  took-  place  cotemporaneous  with  the  contract, 
the  captain  inquired,  "what  privilege  will  you  allow  me?" — whereupon  one  of  the  owners 
answered,  "  we  cannot  allow  you  any  privilege,  but  there  is  a  large  cabin,  and  you  may  make 
what  you  please  of  it."  And  Gibbs,  C.  J.,  thought,  if  mercantile  usage  could  be  allowed  to 
explain  what  was  understood  by  privilege,  he  might  hear  the  construction  put  upon  the  term  by 
the  parties  themselves.     Id.  388. 

In  Taylor  v.  Briggs  (3  Carr.  &  Payne,  525),  the  sense  of  the  phrase,  "cotton  in  bales,"  used  in 
a  charter  party,  was  disputed.  Evid,enoe  of  collateral  circumstances,  such  as  usage  of  trade, 
&e.,  was  resorted  to,  and  among  other  tilings,  as  is  said  in  the  report,  "the  broker,  through 
whom  the  charter  party  wag  entered  into,  gave  evidence  of  what  was  said'  at  the  time;"  but 
Abbott,  C.  J.,  after  the  testimony  was  received,  said,  "  I  think  if  there  be  a  written  agreement 
signed  by  the  parties,  and  a  particular  construction  of  it  will  much  benefit  one' party  and  injure 
the  other,  that  sort  of  evidence  is  of  too  dangerous  a  nature  to  be  relied  on ;  and  the  question  I 
Bhall  leave  to  the  jury  is — what  was  meant  by  the  term  bail  ?  " 

(1)  Pa.  66. 
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Examples. 

It  will  be  convenient  in  this  place  to  mention  a  few  instances  in  whicli 
.extrinsic  evidence  lias  been  admitted  to  explain  a  j)atent  ambiguity  in  an 
instrument. 

Where  a  marriage  settlement  contained  a  power  to  the  husband  and 
wife  to  grant  leases  out  of  the  estate  settled,  with  "  a  power  of  re-entry" 
for  non-payment  of  rent,  and  they  had  granted  a  lease  with  a  clause  of  re- 
entry in  a  particular  form,  it  was  held,(l)  that  evidence  was  admissible  to 
show  what  was  the  usual  and  accustomed  form  of  leases  of  the  estate  con- 
tained in  the  marriage  settlement,  as  well  prior  as  subsequent  to  that  set- 
tlement, for  the  purpose  of  showing  what  was  intended  by  the  "power  of 
re-entry,"  and  that  the  clause  of  re-entry  in  the  lease  in  question  pursued 
the  form  given  by  tlie  leasing  power. 

If  the  words  used  in  a  guaranty  to  express  the  consideration  for  which 
it  is  given(2)  leave  it  doubtful  whether  the  consideration  was  pa6-i(3)  or 
prospective,  evidence  is  admissible  to  show  that  it  was  the  latter.(4)  Thus, 
where  a  guaranty  was  in  these  terms :  "  In  consideration  of  your  having 
this  day  advanced  to  A.  B.  £750,  secured  by  his  warrant  of  attorney,  pay- 
able, &c.,  we  undertake  to  pay  the  same  on  default;"  it  was  held,(5)  that 
as  the  words  "your  having  this  day  advanced"  might  mean,  either  "in 
consideration  that  you  have  this  day  advanced,"  or  "in  consideration  that 
you  shall'have  this  day  advanced,"  evidence  was  admissible  to  show  that 
in  fa,ct  the  advance  was  not  a  past  one,  but  was  made  simultaneously  with 
the  execution  of  the  guaranty. 

Parke,  B.,  observed  in  this  ease,(6)  "  You  cannot  vary  the  terms  of  a 
written  instrument  by  parol  evidence ;  that  is  a  regular  rule ;  but  if  you 
can  construe  an  instrument  by  parol  evidence,  where  that  instrument  is 
ambiguous,  in  such  a  manner  as  not  to  contradict,  you  are  a£  liberty  to 
do  so." 

Where  evidence  not  admitted. 

As  an  example  of  the  sort  of  patent  ambiguity  to  explain  which  parol 
evidence  will  not  be  admitted,  the  case  of  Saunderson  v.  Piper  (7)  may  be 
referred  to.  That  was  an  action  upon  a  bill  of  exchange,  which  was  ex- 
pressed in  figures  in  the  margin  to  be  drawn  for  £245,  but  in  words  in 
the  body  of  the  will  for  "  two  hundred  pounds  "  only ;  and  it  was  held 


(1)  Smith  V.  Doe  d.  Jersey,  2  B.  &  B.  414. 

(2)  A  guaranty  is  required  by  the  Statute  of  Frauds,  29  Car.  II,  c.  3,  §  4,  to  be  in  writing,  and 
it  must  express  the  consideration  upon  the  face  of  it.  "Wain  v.  Walters,  5  East,  10;  Saunders  v. 
Wakefield,  4  B.  &  Ad.  495  ;  Goodman  v.  Chase,  1  B.  &  A.  297. 

(3)  See  Wain  v.  Walters,  ui  supra;  James  v.  Williams,  5  B.  &  C.  1109. 

(4)  Haigh  v.  Brooks,  10  A.  &  B.  309;  Butcher  v.  Steuart,  11  M.  &  W.  857;  Goldshede  v. 
Swan,  1  Exch.  R.  154. 

(5)  Goldshede  v.  Swan,  ut  supra. 

(6)  Goldshede  v.  Swan,  1  Exch.  R.  158. 

(7)  5  N.  0.  425. 
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that  evidence  -was  not  admissible  to  show  that  the  words  "  and  forty-five  " 
had  been  omitted  by  mistake  from  the  body  of  the  bill,  although  the 
stamp  on  the  bill  was  applicable  to  the  higher  amount. 

The  result  appears  to  be,  with  regard  to  an  ambiguity  apparent  on  the 
face  of  the  instrument,  that  there  is  no  peremptory  rule  of  law,  which,  in 
all  instan<;es,  should  exclude  the  reception  of  extrinsic  evidence  ;  and  that, 
although  some  descriptions  are  so  uncertain  as  to  be  beyond  the  aid  of  ex- 
trinsic evidence,  ^nd  incurable,  others  are  capable  of  explanation,  and, 
when  sufficiently  explained,  may  admit  of  being  carried  into  effect.(l) 

Latent  ambiguities. 

With  regard  to  a  latent  ambiguity,  of  whatever  kind,  it  may  be  laid 
down  as  a  general  rule,  that  whenever  there  appears  to  be,  in  the  facts  of 
the  case,  some  difficulty  or  ambiguity  in.  applying  the  words  of  a  will  to 
the  thing  which  is  the  subject  matter  of  the  devise,  or  to  the  person  of  the 
devisee,  this  difficulty  or  ambiguity,  which  is  introduced  by  the  admission 
of  extrinsic  evidence,  may  be  removed  by  the  admission  of  further  evi- 
dence upon  the  same  subject,  calculated  to  explain  what  was  the  estate  or 
subject  matter  really  intended  to  be  devised,  or  who  was  the  person  really 
intended  to  take  under  the  will.(2)  And  proof  of  all  material  facts  is  ad- 
missible, from  which  the  intent  of  the  party,  in  using  the  expressions  of 
the  will,  may  be  inferred, — or  (which  is  the  same  thing)  proof  of  every 
material  fact  that  will  enable  the  court  to  identify  the  person  or  thing 
designated  in  the  will.(3) 


(1)  The  case  of  Doe  d.  Gord  v.  Needs  (2  M.  &  "W.  129),  afterwards  mentioned,  shows  that  am- 
biguity, although  apparent  on  the  face  of  the  wUl,  may  yet  admit  of  extrinsic  evidence,  and  be 
removed  by  it.  See  also  Lampon  v.  Corke,  6  B.  &  A.  606.  And  see,  as  an  instance  of  patent 
ambiguity,  Clayton  v.  Nugent  (Lord),  swpra,  p.  144. 

Note  517. — See  Hall  v.  Leonard,  1  Pick.  31;  Hoffman  v.  Porter,  2  Brock.  158;  also  notes 
515,  516;  and  Shelton  v.  Braithwaite,  7  Mees.  &  Welsh.  436;  Stockham  v.  Parr,  11  Id.  809; 
and  Cayuga  Co.  Bank  v.  Warden,  1  Comst.  414 ;  Cook  v.  Litchfield,  5  Selden  R.  280 ;  cases  iu 
which  extrinsic  evidence  was  received  to  show  the  appUoation  of  a  notice  of  dishonor  to  the 
draft  or  note  in  suit. 

(2)  See  the  judgment  of  Tindal,  0.  J.,  in  Miller  v.  Travers,  swpra,  p.  640. 

(3)  Note  518. — The  doctrine  in  the  text  has  been  repeatedly  recognized  and  acted  upon.  It 
is  no  less  applicable  to  deeds  and  other  written  instruments  than  to  wills.  "Wherever  a  descrip- 
tion or  designation  of  the  person  or  thing  intended  is  applicable  indifferently  to  more  than  one 
subject,  extrinsic  evidence  is  admissible  to  prove  which  of  such  subjects  was  intended.  In  addi- 
tion to  the  cases  cited  in  the  text,  see  Bro.  Abr.  Nosme,  63 ;  Cane  v.  Cowper,  Moore,  104 ;  Pacy 
v.  KnoUis,  1  Brown,  132  ;  Anon,  Keilway,  49,  a;  Coundenv.  Clarke,  Hob.  32;  Lepiot  v.  Brown, 
1  Salk.  7 ;  Dowsett  v.  Sweet,  Ambl.  175;  Doe  ex  dem.  Morgan  v.  Morgan,  1  Cromp.  &  Mees,  235; 
Richardson  v.  Watson,  4  Barri.  &  Adol.  787;  S.  C,  1  Nev.  &  M.  575;  Thomas  v.  Thomas,  6  T. 
R.  671 ;  Osbom  v.  Wise,  7  Carr.  &  Payne,  761,  and  what  is  said  by  Parke,  B.,  at  the  conclusion 
of  the  case;  Jackson  ex  dem.  Shultze  v.  Goes,  13  John.  Rep.  518  ;  Pritchard  v.  Hicks,  1  Paige, 
270;  Pinaon  v.  Ivey,  1  Terg.  296;  Wusthoff  v.  Draoourt,  3  Watts'  Hep.  243. 

A  question  has  sometimes  arisen  whether,  if  a  deed  or  other  instrument  be  to  A.  B.,  and  it 
turns  out  that  there  are  two  persons  by  that  name,  father  and  son,  the  former  known  as  A.  B., 
and  the  latter  as  A.  B.  jwnior,  it  is  competent  to  show  by  oral  evidence  that  the  latter  was  in- 
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teaded  though  th«  addition  of  junior  be  omitted;  It  is  clearly  asttled  that  this  may  he  done. 
Coit  T.  Starlcweather,  9  Conn.  R.  289  ;  Jones  v.  Newman,  1  Blaek.  R.  60. 

■With  respect  to  the  evidence  which  is  admissible  for  the  purpose  of  determining  which  of  sev. 
eral  subjects  was  intended  where  the  description  is  applicable  to  more  than  one — inasmuch  as  the 
cpiestion  is,  what  the  individual  speaking  through  the  instrument  intended  to  have  expressed ;  any 
evidence  which,  upon  general  principles,  is  relevant  and  material  to  that  inquiry,  will  be  admitted. 
Wigram  on  Extr.  Ev.  118.  In  Coit  v.  Starkweather  (sv/pra),  the-  evidence  seems  to  have  been 
direct,  that  the  son  negotiated  for  the  deed,  and  that  it  was  delivered  to  and  intended  for  him- 
In  the  case  of  wills,  it  seems  from  the  English  decisions,  that  facts  aEFording  an  inference  of  inten- 
fion,  and  declarations  by  the  testator  at  the  time  of  making  his  wUl,  are  equally  admissible.  Wig- 
ram  on  Bxtr.  Ev.  118.  See  Selwood  v.  Mildmay,  3  Tea  306 ;  Doe  d.  Chevaher  v.  Huthwaite,  3 
Barn.  &  Aid.  632  ;  Cheney's  Case,  5  Rep.  68  b,  stated  in  the  text ;  Crounden  v.  Clarke,  Hobart, 
32 ;  Hampshire  v.  Pierce,  2  Tes.  sen.  216;  Price  v.  Page,  4  Ves.  jun.  680 ;  Hodgson  v.  Hodgson, 
Z  Vem.  293;  Beaumont  v.  Fell,  2  P.  "Wms.  140;  'Doe  d.  Westlake  v.  Westlake,  4  Barn.  &  Aid. 
6T ;  Steele  v.  Hoste,  6  Madd.  192.  But-  declarations  of  intention,  made  before  or  after  the  date 
of  the  will,  are,  it  has  been  said,  inadmissible.  Wigram  on  Ex.  B'v.  118;  Thomas  v.  Thomas,  6 
term.  R.  6'71,  stated  post,  of  the  text;  Str'ode  v.  Russell,  2  Vern.  625.  See  Oldham  v.  Slater,  3 
Sim.  84 ;  Richardson  v.  Watson,  4  Barn.  &  Adol.  787.  See  Whitaker  v.  Tatham,  7  Bing.  628 ; 
Si  C,  5  Moore  &  Payne,  628.  This  distinction,  however,  if'  it  exists;  does  not  appear  to  have 
been  uniformly  kept  in  view,  as  will  be  seen  by  the.  above  cases.  It  has  been  repeatedly  held, 
nevertheless,  that  declarations  made  before  and  after  the  making  of  the  wUl,  and  constituting  no 
part  of  the  res  gestis,  are  entitled  to  little,  if  any  weight,  in  comparison  with  ootemporary  declara- 
tions. The  latter  have  been  called  "the  best  evidence."  See  Langham  v.  Sanford,  2  Mer.  6,  28; 
Strode  v.  Russell,  i  Tern.  625.  In  Strode  v.  Russell  (2  Tern.  624,  625),  Tracy,  J.,  says,  no  regard 
whatever  is  to  be  had,  in  construing  wills,  "to  expressions  before  or  after  the  making  of  the  will, 
which  possibly  might  be  used  by  the  testator  on  purpose  to  control  or  disguise  what  he  was  doing, 
or  to  keep  the  family  quiet,  or  for  other  secret  motives  or  inducements."  See  also  Coalter,  J.,  in 
Puller  V.  PuUer,  3  Rand.  89  ;  per  Cabell,  J.,  Id.  90.  Semile,  that  declarations  before  the  wiU  was 
made  are  of  more  weight  than  those  made  after.  .Langham  v.  Sanford,  swpra;  Whitaker  v.  Tat- 
ham, 7  Bing.  628.  And  they  must  always  relate  to  the  intention  which  existed  in  the  testator's 
mind,  at  the  time  he  made  his  will;  otherwise  they  are  irrelevant.  Whitaker  v.  Tatham,  7  Bing. 
628 ;  S.  C,  5  Moore  &  Payne,  628.  In  Pennsylvania,  declarations  made  before  and  after  the  ex- 
ecution of  the  will;  are,  it  appears,  admissible  (Ternor  v.  Henry,  3  Watts'  Rep.  391) ;  especially 
as  ancillary  to  other  circumstances  evolving  the  intent.  Id.  The  question  was*  upon  the  iden- 
tity of  a  legatee,  and  the  reasoning  upon  which  the  decision  proceeds  seems  difScult  to  resist,  ex- 
cept by  restricting  the  rule  allowing  direct  evidence  of  iniention.  It  is  as  foUows:  "In  the  case 
of  a  latent  ambiguity  it  is  certain  that  explanatory  declarations  made  at  the  time  of  execution  are 
admissible,  having  been  so  ruled  in  Harris  v.  The  Bishop  of  Lincoln  (2  P.  Wras.  137),  and  Tho- 
mas V.  Thomas  (6  T.  R.  671);  In  the  latter,  however,  previous  professions  indicative  of  a  design 
to  give  the  property  in  a  particular  way,  were  excluded.  Though  I  can  see  no  good  ground  for 
it,  naked  declarations  of  such  a  design  might  possibly  be  deemed  incompetent,  for  the  reason  that 
the  important  consideration  is  the  state  of  intention  at  the  time  of  making  the  wiU,  when  all  pre- 
vious designs  may  have  been  abandoned;  yet  the  objection  would  seem  to  be  rather  to  the  eSfeot 
of'the  evidence;  than  its  competency,  fbr  the  admitted  existence  of  a  testamentary  purpose  raises 
a  presumption,  however  slight,  of  the-  continuance  of  it  till  rebutted  by  proof  of  misconduct  or 
other  circumstances  to  induce  a  presumption  of  a  change  of  feeling  towards  the  person  previously 
inteQded  to  be  favored.  But  what  would  be  the  effect  of  such  a  presumption  when  strengthened 
toy  circumstances  ?  In  order  to  show  tlio  correspondenoe  of  the  party's  relations  and  condition  to 
th»  description  by  which  he  claims,  to  be  accidental^  would  it  not  be  open  to  proof  from  the  other 
side,  that  the  testator  was  a  stranger  to  hitn,  whUe  he  had  treated  the  claimant  who  bears  the 
name  as  the  proclaimed  successor  to  his  6Sta;t6  ?  No  argument  biiilt  on  a  subtlety  couM  oppose 
»  conclusion  so  rational." 

In  respect  to  the  admissibility  of  declarations  to  prove  intention,  and  their  comparative  weight 
&i  respects  the  time  when,  and  the  circumstances  under  -which  they  are  made,  see  anfe,  note  104. 
Their  .nature,  as  whethw  direct  to  the'  intent  sought  to  be'  ascribed  to  the  testator,  or  merely 
fflffbrding  an  inference  of  such  an  ifttsntt  must  be  attended  to,  in  estimating  the  value  of  this 
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species  of  evidence,     gee  I'arrar  v.  Farrar,  5  Pick.  409.    Further  observatioiiS  telatihg  to  tte 
above  doctnne  will  be  found  in  subsequent  notes  to  the  text. 

The  rule  applicable  where  more  persons  or  subjects  than  one  are  equally'  within  the  description, 
was  recognized  in  Miller  v.  Travers,  8  Bing.  244  As  that  case  is  since  the  present  edition  Of 
our  author's  treatise,  and  furnishes  a  valuable  commentary  upon  any  of  the  adjudications  ttOtiCftd 
in  subsequent  pages  of  the  text — showing,  moreover,  how  far  they  may  be  considered  as  otfOT- 
raled  or  qualifled — we  shall,  for  the  sake  of  convenient  reference,  introduce  it  in  this  place;  and 
pretty  much  at  length.  There,  the  testator  had  devised  "  all  his  freehold  and  real  estates  what' 
soever,  situate  ia  the  county  of  Limerick,  in  the  city  of  Limerick,"  to  certain  trustees  named  ill 
his  will.  At  the  time  of  making  his  will  he 'had  no  real  estate  in  the  county  of  Limerick,  but' he 
had  a  small  real  estate  in  the  city  of  Limerick,  and  considerable  real  estate  in  the  county  of  Clare, 
it  was  not  disputed  that  the  real  estate  in  the  city  of  Limerick  passed  under  the  devise,  but  the 
plaintiff  contended  that  he  was  at  liberty  to  show,  by  parol  evidence,  that  the  testator  intended 
his  estates  in  Clare  to  pass  under  the  same  devise.  The  ViCe-chanoelloi  was  of  opinion  that  such 
evidence  was  admissible,  and  ordered  that  the  parties  should  proceed  to  a  trial  at  law  on  an 
issue,  upon  that  principle.  Wigram  on  Extr.  Ev.  89.  Against  this  decision  the  defendant 
appealed ;  and  the  Lord  Chancellor  requested  the  assistance  of  Tindal,  C.  J.,  and  Lord  Lyndhurst 
(then  chief  baron),  the  former  of  whom,  in  January,  1833,  delivered  the  unanimous  opinion:  of 
the  three  judges,  deciding  that  the  evidence  adverted  to  was  inadmissible,  and  reversing  the  order 
directing  an  issue.  The  judgment,  after  observiiig  that  the  main  question  was,  whether  paJol 
evidence  was  admissible  to  show  the  testator's  intention  that  his  real  estates  in  the  county  of 
Clare  should  pass  by  his  will,  proceeds  as  follows :  "It  may  be  admitted,  that  in  aU  oases  ia 
■Which  a  difficulty  arises  in  applying  the  words  of  a  will  to  the  thing  which  is  the  subject  matter 
of  the  devise,  or  the  person  of  the  devisee,  the  difficulty  or  ambiguity  which  is  introduced  by  the 
admission  of  extrinsic  evidence  may  be  rebutted  or  removed  by  the  production  of  fiirther  evi- 
dence, wpon  the  same  subject,  calculated  to  explain  what  was  the  estate,  or-subject  matter,  really 
iutended  to  be  devised,  or  who  was  the  person  really  intended  to  take  under  the  will;  tod  this 
a'ppears  to  us  to  be  the   extent  of  the  maxim; — ' Amiiguitas  vefliorem  lateiis,   virificaiione 


"  But  the  cases  to  which  this  construction  applies  will  be  found  to  range  themselves  into'  t*o 
separate  classes,  distinguishable  from  each  other,  and  to  neither  of  which  can  the  present  case  be 
referred.  The  first  class  is,  where  the  description  of  the  thing  devised,  or  of  the  devisee,  is  dear 
upon  the  face  of  the  will ;  but,  upon  the  death  of  the  testator,  it  is  found  that  there  are  more 
than  one  estate  or  subject  matter  of  devise,  or  more  than  one  person  whose  description  follows 
Out  and  fills  the  words  used  in -the  will.  As  where  the  testator  devises  his  manor  of  Dale,  and 
At  his  death  it  is  found  that  he  has  two  manors  of  that  name.  South  Dale  and  North  Dale ;  or 
where  a  man  devises  to  his  sou  John,  and  he  has  two  sons  of  that  name.  In  each  of  these  cases, 
respectively,  parol  evidence  is  admissible  to  show  which  manor  was  intended  to  pass,  and  which 
son  was  intended  to  take.  Bao.  Max.  23  ;  Hob.  R.  32 ;  Edward  Altham's  Case,  8  Eep.  155.  The 
other  class  of  cases  is  that  in  which  the  description  contained  in  the  will  of  the  thing  intended  to  be 
devised,  or  of  the  person  who  is  intended  to  take,  is  true  in  pa/rt,  but  not  true  in  every  particular. 
As  where  an  estate  is  devised  called  A.,  and  is  described  in  the  occupation  of  B.,  and  it  is  found 
that,  though  there  is  an  estate  called  A.,  yet  the  whole  is  not  in  B.'s  occupation ;  or  where  an 
estate  is  devised  to  a  person  whose  surname  or  Christian  name  is  mistaken ;  or  whose  description 
fe  imperfect  or  inaccurate ;  in  which  latter  class  of  cases  parol  evidence  is  admissible  to  show 
■What  estate  is  intended  to  pass,  and  who  was  the  devisee  intended  to  take,  provided  there  ife 
Sufficient  indication  of  intention  appea/ring  on  the  face  of  the  will  to  justify  the  application  of  the 


"  But  the  case  now  before  the  court  does  not  appear  to  fall  within  either  of  these  distinctiona. 
There  are  no  words  in  the  wiU  which  contain  an  imperfect,  or,  indeed,  any  description  whatever 
Of  the  estates  in  Clare.  The  present  case  is  rather  one  in  which  the  plaintiff  does  not  endeavor 
to  apply  the  description  contained  in  the  wiU  to  the  estates  in  Clare,  but,  in  order  to  make  out 
BUoh  intention,  is  compelled  to  introduce  new  words  cmd  a  new  description  into  the  body  of  the 
lain  itself. 

''  The  testator  devises  aU  his  estates  in  the  county  of  Limerick,  and  the  city  of  Limerick. 
There  is  nothing  ambiguous  in  this  devise  on  the  face  of  the  will.    It  is  found,  upon  inquiry, 
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that  he  had  property  in  the  city  of  Limerick,  which  answers  to  the  description  in  the  will,  but 
no  property  in  the  county.  This  exi/rinsic  evidence  produces  no  ambiguity,  no  difficulty  in  the  ap- 
plication of  the  words  of  his  wiU  to  the  state  of  the  property  as  it  really  exists.  The  natural  and  ne- 
cessary construction  of  the  wUl  is,  that  it  passes  the  estate  which  he  has  in  the  city  of  Limerick, 
but  passes  no  estate  in  the  county  of  Limerick,  where  the  testator  had  no  estate  to  answer  that 
description. 

"  The  plaintiff,  however,  contends,  that  he  has  a  right  to  prove  that  the  testator  intended  to 
pass  not  only  the  estate  in  the  city  of  Limerick,  but  an  estate  in  a  county  not  named  in  the  will, 
namely,  the  county  of  Clare ;  and  that  the  wUl  is  to  be  read  and  construed  as  if  the  word  Clare 
stood  in  the  place  of,  or  in  addition  to,  that  of  Limerick. 

"  But  this,  it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrinsic  evidence  to  apply  the 
intention  of  the  testator,  as  it  is  to  be  collected  from  the  will  itself,  to  the  existing  state  of  his  prop- 
erty ;  it  is  calling  in  extrinsic  evidence  to  introduce  into  the  will  an  intention  not  apparent  upon  the 
face  of  the  will.  It  is  not  simply  removing  a  ditBoulty  arising  from  a  defective  or  mistaken 
description ;  it  is  making  the  will  speak  upon  a  subject  on  which  it  is  altogether  silent,  and  is  the 
same  in  effect  as  the  filling  of  a  blank,  which  the  testator  might  have  left  in  his  will.  It  amounts, 
in  short,  by  the  admission  of  parol  evidence,  to  the  making  of  a  new  devise  for  the  testator, 
which  he  is  supposed  to  have  omitted. 

"Now,  the  first  objection  to  the  introduction  of  such  evidence  is,  that  it  is  inconsistent  with 
the  rule  which  reason  and  sense  lay  down,  and  which  has  been  universally  established  for  the 
construction  of  wills,  namely,  that  the  testator's  intention  is  to  be  collected  from  the  words  used 
in  the  will,  and  that  words  which  he  has  not  used  cannot  be  added.    Denn  v.  Page,  3  T.  E.  87. 

"  But  it  is  an  objection  no  less  strong*,  that  the  only  mode  of  proving  the  alleged  intention  of 
the  testator  is,  by  setting  up  the  draft  of  the  wUl  against  the  executed  will  itself.  As,  however, 
the  copy  of  the  will  which  omitted  the  name  of  the  county  of  Clare  was  for  some  time  in  the  cus- 
tody of  the  testator,  and,  therefore,  open  for  his  inspection;  which  copy  was  afterwards  executed 
by  him  with  all  the  formalities  required  by  the  Statute  of  Frauds ;  the  presumption  is  that  he 
must  have  seen  and  approved  of  the  alteration,  rather  than  that  he  overlooked  it  by  mistake.  It 
is  unnecessary  to  advert  to  the  danger  of  allowing  the  draft  of  the  wUl  to  be  set  up  as  of  greater 
authority  to  evince  the  intention  of  the  testator  than  the  wiU  itself,  after  the  will  has  been  sol-  " 
emnly  executed  and  after  the  death  of  the  testator.  If  such  evidence  is  admissible  to  introduce 
a  new  subject  matter  of  devise,  why  not  also  to  introduce  the  name  of  a  devisee,  altogether  omif 
ted  in  the  will  ?  If  it  is  admissible  to  introduce  new  matter  of  devise,  or  a  new  devisee,  why  not 
to  strike  out  such  as  are  contained  in  the  executed  vrill  ?  The  effect  of  such  evidence  in  either 
case  would  be,  that  the  wUl,  though  made  inform  by  the  testator  in  his  lifetime,  would  reaUy  be 
made  by  the  attorney  after  his  death ;  that  all  the  guards  intended  to  be  introduced  by  the  Stat- 
ute of  Frauds  would  be  entirely  destroyed,  and  the  statute  itself  virtually  repealed. 

"And  upon  examination  of  the  decided  cases  on  which  the  plaintiff  has  relied  in  argument,  no 
one  will  be  found  to  go  the  length  of  supporting  the  proposition  which  ho  contends  fur;  on  the 
contrary,  they  wUl  all  be  found  consistent  with  the  distinction  above  adverted  to — that  an  uncer- 
tainty, which  arises  from  applying  the  description  contained  in  the  will  either  to  the  thing  de- 
vised, or  to  the  person  of  the  devisee,  may  be  helped  by  parol  e^■idence;  but  that  a  new  subject 
matter  of  devise,  or  a  new  devisee,  where  the  wUl  is  entirely  sUent  upon  either,  cannot  be  imported 
by  parol  evidence  into  the  wiU  itself. 

"Thus  in  the  case  of  Lowe  v.  Lord  Huntingtower  (4  Russ.  E.  581),  in  which  it  was  held  that 
evidence  of  collateral  Circumstances  was  admissible,  as  of  the  ages  of  several  devisees  named  in 
the  wiU,  of  the  fact  of  their  being  married  or  unmarried,  and  the  like,  for  the  purposes  of  ascer- 
taining the  true  construction  of  the  will;  such  evidence,  it  is  to  be  observed,  is  not  admitted  to 
introduce  new  words  into  the  wiU  itself,  but  merely  to  give  a  construction  to  the  words  used  in 
the  wiU  consistent  with  the  real  state  of  his  property  and  family;  the  evidence  is  produced  to 
prove  facts,  which,  aocoi'ding  to  the  language  of  Lord  Coke  (in  8  Kop.  Iij5),  'stand  well  with  the 
words  of  the  will.' 

"The  case  of  Standen  v.  Standen  (2  Ves.  jun.  589),  decides  no  more  than  that  a  devise  of  aU 
the  residue  of  the  testator's  real  estate,  where  he  has  no  real  estate  at  all,  but  has  a  power  of  ap- 
poiptment  over  real  estate,  shall  pass  such  estate  over  which  he  has  the  power,  though  the  power 
is  not  referred  to,    But  this  proceeds  upon  the  principle  tliat  the  will  would  be  altogether  inoper- 
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ative,  unless  it  is  taken  that,  by  the  words  used  in  the  will,  the  testator  meant  to  refer  to  the 
power  of  appointment: 

"  The  case  of  Mosley  v.  Massey  and  others  (8  Bast,  149),  does  not  appear  to  hear  upon  the 
question  now  under  consideration.  After  the  parol  evidence  had  established  that  the  local  de- 
scription of  the  two  estates  mentioned  in  the  wiU  had  been  transposed  by  mistake,  the  county  of 
Radnor  having  been  applied  to  the  estate  in  Monmouth,  and  vice  versa,  the  court  held  that  it  was 
sufficiently  to  be  collected  from  the  words  of  the  will  itself  which  estate  the  testator  meant  to 
give  to  the  one  devisee,  and  which  to  the  other,  independent  of  their  local  description ;  aU,  there- 
fore, that  was  done  was  to  reject  the  local  description  as  unnecessary,  and  not  to  import  any  new 
description  into  the  wUl. 

"In  the  case  of  Selwood  v.  Mildmay  (3  Tes.  jun.  306),  the  testator  devised  to  his  wife  part  of 
his  stock  in  the  four  per  cent,  annuities  of  the  Bank  of  England ;  and  it  was  shown ,  by  parol 
evidence,  that  at  the  time  he  made  his  will,  he  had  no  stock  in  the  4  per  cent,  annuities,  but 
that  he  had  some  which  he  had  sold  out,  and  had  invested  the  produce  in  long  annuities.  And 
in  this  case  it  was  held,  that  the  bequest  was  in  substance  a  bequest  of  stock,  using  the  words  as 
a  denomination,  not  as  the  identical  corpus  of  the  stock ;  and  aa  none  could  be  found  to  answer 
the  description  but  the  long  annuities,  it  was  held  that  such  stock  should  pass  rather  than  the 
will  be  altogether  inoperative. 

"  This  case  is  certainly  a  very  strong  one;  but  the  decision  appears  to  us  to  range  itself  under  the 
head,  that  'falsa  demomiratio  non  nocet,'  where  enough  appears  upon  the  will  itself  to  show  the  inten- 
tion after  the  false  descriptwn  is  rejected. 

"  The  case  of  Goodtitle  v.  Southern  (1  M.  &.  S.  299)  falls  more  closely  within  the  principle  last 
referred  to.  A  devise  'of  all  that  my  farm  called  Trogue^s  Farm,  now  in  the  occupation  of  A.  C 
Upon  looking  out  for  the  farm  devised,  it  is  found  that  part  of  the  lands  which  constituted 
Trogue's  Farm  are  in  the  occupation  of  another  person.  It  was  held,  that  the  thing  devised  was 
suCSciently  ascertained  by  the  devise  of  '  Troguis  Fa/rm,''  and  that  the  inaccurate  part  of  the  de- 
vise might  be  rejected  as  surplusage. 

"The  case  of  Day  v.  Trigg  (1  P.  "Wms>286),  ranges  itself  precisely  in  the  same  class.  A  de- 
vise of  '  all  the  testator's  freehold  houses  in  Aldersgate  sireet,'  where,  in  fact,  he  had  no  freehold,  but 
had  leasehold  houses  there.  The  devise  was  held  in  substance  and  effect  to  be  a  devise  of  his 
houses  there,  and  that  as  there  were  no  freehold  houses  there  to  satisfy  the  description,  the  word 
'freehold'  should  rather  be  rejected  than  the  wiU  be-  totally  void. 

"But  neither  of  these  cases  afford  any  authority  in  favor  of  the  plaintiff;  they  decide  only  that 
where  there  is  a  sufficient  description  in  the  will  to  ascertain  the  thing  devised,  a  part  of  the  descrip- 
tion which  is  inaccurate  may  be  rejected,  not  that  anything  may  be  added  to  the  will;  thus  follow- 
ing the  rule  laid  down  by  Anderson,  C.  J.,  in  Godb.  Rep.  1 31 :  'an  averment  to  take  away  sur- 
plusage is  good,  but  not  to  increase  that  which  is  defective  in  the  will  of  the  testator.' 

"  On  the  contrary,  the  cases  against  the  plaintiff's  construction  appeared  to  bear  more  closely 
on  the  point.  In  the  first  place,  it  is  well  estabhshed,  that  where  a  complete  blank  is  left  for  the 
name  of  a  legatee  or  devisee,  no  parol  evidence,  however  strong,  will  be  allowed  to  fill  it  up  as 
intended  by  the  testator.     Hunt  v.  Hort  (3  Bro.  0.  C.  311  >,  and  in  many  other  cases. 

"  Now  the  principle  must  be  precisely  the  same,  whether  it  is  the  person  of  the  devisee,  or  the 
estate,  or  thing  devised,  which  is  left  altogether  in  blank.  And  it  requires  a  very  nice  discrimina- 
tion to  distinguish  between  the  case  of  a  will  where  the  description  of  tlie  estate  is  left  altogether  in  bUmk, 
a/nd  the  present  case,  where  there  is  a  total  omission  of  the  estates  in  Glare. 

"In  the  case  of  Doe  d.  Oxenden  v.  Chichester  (4  Dow.  P.  C.  65),  it  was  held  by  the  House  of 
Lords,  in  affirmance  of  the  judgment  below,  that  in  the  ease  of  a  devise  of  'my  estate  of  Ashton,' 
no  parol  evidence  was  admissible  to  show  that  the  testator  intended  to  pass  not  only  his  lands  in 
Ashton,  but  in  the  adjoining  parishes,  which  he  had  been  accustomed  to  call  by  the  general  name 
of  his  Ashton  estate.  The  chief  justice  of  the  Common  Pleas,  in  giving  the  judgment  of  all  the 
judges,  says,  '  If  testator  should  devise  his  lands  of  or  in  Devonshire,  or  Somersetshire,  it  would 
be  impossible  to  say  that  you  ought  to  receive  evidence  that  his  intention  was  to  devise  lands 
out  of  those  counties.'  Lord  Eldon,  then  Lord  Chancellor,  in  page  90  of  the  report,  has  stated 
in  substance  the  same  opinion.  The  case  so  put  by  Lord  Eldon  and  the  chief  justice  is  the  very 
case  now  under  discussion. 

"  But  the  case  of  Newburgh  v.  Newburgh,  decided  in  the  House  of  Lords  on  the  16th  of  June, 
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Various  instances  have  been  given  in  the  previous  section  of  the  ad- 
missibility of  extrinsic  evidence  in  cases  of  latent  ambiguity,  where  the 
object  has  been  to  identify  parties  or  things  nientioned  in  an  instrument. 
For  example,  in  the  case  of  Gill  agt,  Shelley,(l)  where  there  was  a  de- 
vise "to  the  children  of  Mary  Gladman,"  there  was  no  amljiguity  upon 
the  face  of  the  will  itself  But  the  extrinsic  evidence  introduced  an  am- 
biguity, or  showed  that  there  was  a  latent  ambiguity  in  the  will,  by  es- 
tablishing that  Mary  Gladman  had  only  one  legitimate  child,  but  had  also 
an  illegitimate  child ;  and  then  further  evidence  was  admitted,  to  clear 
up  this  latent  ambiguity,  for  the  purpose  of  showing,  from  all  the  circum- 
stances of  the  case,  that  both  the  illegitimate  as  ^\'ell  as  the  legitimate 
child  were  intended  by  the  word  "  children." 


1825,  ?i.ppears  to  be  in  point  with  the  present.  In  that  case  the  appellant  contended  that  the 
omission  of  the  word  '  Gloucester,'  in  the  will  of  the  late  Lord  Newhurgh,  proceeded  upon  a  mere 
mistake,  and  was  contrary  to  the  intention  of  the  testator  at  the  time  of  making  his  will,  and  in- 
sisted that  she  ought  to  he  allowed  to  prove,  as  well  from  the  context  of  the  will  itself  as  from 
other  extrinsic  eyidence,  that  the  testator  intended  to  devise  to.  her  an  estate  for  life  as  well  in 
the  estate  in  Gloucester,  which  was  not  inserted  in  the  will,  as  in  the  county  of  Sussex,  which 
was  mentioned  therein. 

"  The  question,  '  Whether  parol  evidence  was  admissible  to  prove  such  mistake,  for  the  pur^ 
pose  of  correcting  the  wUl  and  entitling  the  appellant  to  the  Gloucester  estate,  as  if  the  word 
GloucesUr  had  been  inserted  in  the  wiU,'  was  submitted  to  the  judges,  and  Lord  Chief  Justice 
Abbott  declared  it  to  be  the.  unanimous  opinion  of  those  who  had  heard  the  argument,  that  it 
fiQuld  not. 

"As  well,  therefore,  upon  the  authority  of  the  cases,  and  more  particularly  of  that  which  is 
Ispt  referred  to,  as  upon  reason  and  priaoiple,  we  think  the  evidence  offered  by  the  plaintiff 
•  would  be  inadmissible  upon  the  trial  oT  the  issue,  and  that  it  would,  therefore,  be  useless  to  grant 
the  issue  in  the  terms  directed  by  the  vice-chauoellor." 

*  *  On  the  23d  of  January,  1825,  the  house  of  Lords  decreed,  that  by  the  true  construction  of 
the  win  (as  the  same  appeared  in  writing)  Lady  Newburgh  was  entitled  to  .on  estate  for  life  in 
the  testator's  real  estates  in  the  county  of  Gloucester,  subject  to  the  term  of  2,000  years  created 
by  the  wiU,  with  like  good  and  valid  estates  in  remainder  in  the  said  estate  in  the  county  of 
Gloucester  as  were  by  the  wUl  expressed  as  to  the  testator's  estates  in  the  county  of  Sussex. 
Sugden,  on  the  Law  of  Property  ps  Administered  in  the  House  of  Lords,  p.  369.  Sir  Edward 
Sugden  says,  the  Lords  held  that  certain  words  (out  of  which  the  difficulties  of  construction 
S^rose),  which  it  was  clainied  had  been  introduced  by  mistake,  might  be  read  as  an  imperfect 
enumeration  of  the  estates  comprised  in  the  term,  or  might  be  rejected  altogether  as  surplusage 
or  as  inconsistent  with  the  rest  of  the  will ;  and  he  cites  the  case  as  one  of  great  importance  in 
that  view.  Id.  "  The  decree  of  the  Lords  is  hardly  known  to  the  profession.  This  accounts 
for  the  statement  by  a  learned  and  popular  writer,  that  Lady  Newburgh  lost  the  Gloucester 
eptatea  by  the  mistake."  Id.  The  "learned  and  popular  writer"  here  referred  to  is  Mr.  Warren. 
See  Warren's  Law  Studies,  p.  320  (Am.  ed.  of  184G).  *  * 

(1)  2  Euss.&M,  336,  svipiray  p.  '?U, 
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SECTION   IV. 

As  to  the  Inadmissibility  of  the  Declarations  of  a  Party  to  an  Instrument,  for 
the  Purpose  of  Showing  his  Intention. 

One  of  the  most  diffictilt  branclies  of  this  subject  is,  the  question  how 
far  evidence  may  be  admitted  of  the  declaration  of  a  party  to  an  instru- 
ment, for  the  purpose  of  explaining  the  terms  used  therein.  For  the  pur- 
pose of  varying  or  contradicting  it,  it  has  been  seen(l)  that  no  evidence 
can  be  admitted.  The  cases  that  have  arisen  under  this  head,  have  chiefly 
had  reference  to  the  construction  to  be  put  upon  v/ills,  in  which  there  has 
been  a  latent  ambiguity,  as  to  who  was  the  object  of  the  testator's  bounty, 
or  what  was  intended  to  pass  by  the  particular  terms  of  th@  devise  pr 
bequest. 

It  may  be  laid  down  as  a  general  rule,  that  declarations  of  the  intention 
of  a  party  in  making  use  of  any  particular  term  are  not  admissible  for  the 
purpose  of  explaining  that  term. 

What  are  declarations  of  intention. 

The  term  "declarations  of  intention"  is  intended  to  include  all  state- 
ments declaratory  merely  of  the  intention  of  the  party,  such  as  oral  de- 
clarations, drafts  of  wills,  directions  for  wills,  and  other  evidence  of  the 
same  kind.  Some  declarations  may  be  evidence  of  a  material  fact,  and  in 
that  point  of  view  admissible,  though  objectionable  as  a  declaration  merely 
of  intention  :  thus,  for  instance,  in  such  a  case  as  that  put  by  Lord 
Coke,(2)  if  a  testator,  who  once  had  two  sons  of  the  same  name,  were  to 
say,  at  the  time  of  making  his  will,  that  he  believed  his  elder  son  to  have 
been  long  dead,  and  intended  his  younger  son  by  the  name  in  the  will, 
this  would  be  evidence  of  a  material  fact  (as  to  his  belief),  and  as  such 
admissible.(3) 

Declarations  as  to  meaning  of  bequests. 

Proof  of  the  testator's  declaration,  either  at  the  time  of  making  the  will, 
or  before,  or  after  that  time,  as  to  his  intention  in  making  the  bequests, 
would  not  be  admissible.     "  The  court  is  to  ascertain,  not  what  the  teS' 


(1)  Supra,  Sect.  1. 

(2)  Vide  infra.,  p.  777. 

(3)  See  R.  v.  Pembridge,  Car.  &  M.  157,  where  evidence  of  what  was  said,  at  a  yastry  meetitg 
was  not  allowed  to  explain  the  purpose  for  which  a  sum  of  money  had  he^n  vote4ito  a  certain 
person  by  a  written  resolution.  See  also  what  ia  said  by  Tindal,  C.  J.,  in  Shore  r.  Wilson,  supra, 
p.  711,  and  by  Parke,  B.,,  S.  C,  «j«pra,  p,  712. 

In  Lord  Campbell's  life  of  Lord  Cowper  (Lives  of-  the  Chancellors,  Vol.  4,  p.  284)  occurs  this 
passage:  "In  reviewing  his  decisions,  one  is  struck  by  observing  how,  in  the  construction  of 
wills,  he  repeatedly  admitted  evidence  of  parol  declarations  by  the  testator  relative  to  intention ; 
but  this  does  not  seem  then  to  have  been  much  objected  to.     See  2  Vernon,  252,  517,  601,  736." 
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tator  actually  intended,  as  contradistinguished  from  what  his  words  ex- 
press, but  what  is  the  meaning  of  the  words  which  he  has  used."(l)  Thus, 
for  example,  declarations  by  a  testator,  as  to  the  persons  he  meant  to  in- 
clude under  the  term  relations, "(2)  or  what  articles  he  intended  to  pass 
by  a  bequest  of  "plate,"(3)  have  been  rejected. 

Appellationa  used  by  testator. 

But,  on  the  other  hand,  as  has  been  already  seen,  evidence  will  be  ad- 
mitted to  show  that  a  testator  has  been  in  the  habit  of  calling  a  particular 
person  by  a  peculiar  name,  for  the  purpose  of  showing  that  such  person 
was  intended  by  that  name  when  used  in  the  will.(4) 

Declarations  of  intention  to  provide  for  particular  person. 

It  seems  extremely  doubtful,  however,  whether  the  declarations  of  a 
testator  as  to  his  intention  of  providing  for  a  particular  person  can  prop- 
erly be  admitted  in  evidence. 

In  the  case  of  Beaumont  agt.  Fell,(5)  such  evidence  was  indeed  admitted, 
for  the  purpose  of  showing  that  by  a  bequest  to  Catherine  Earnhy,  the  tes- 
tator meant  Gertrude  Yardley.  In  the  case  of  Thomas  agt.  Thomas,(6)  the 
testator  devised  an  estate  to  his  granddaughter,  Mary  Thomas,  of  Liechlloyd, 
in  Mertyr  parish  ;  it  appeared  in  evidence,  that,  at  the  time  of  his  death, 
he  had  a  granddaughter  of  the  name  of  Elinor  Evans  (lessor  of  the  plain- 
tiff in  the  first  count),  who  lived  in  the  place  and  parish  named  in  the  will, 
and  also  a  great-granddaughter,  Mary  Thomas  (the  defendant),  the  only  per- 
son of  that  name  in  the  family,  but  who  lived  in  another  place,  and  had 
never  been  in  Merthyr  parish.  The  defendant's  counsel  tendered  evi- 
dence of  declarations  made  by  the  devisor  before  the  time  of  making  his 
will,  expressive  of  his  regard  of  the  plaintiff,  and  of  his  intention  to  give 
her  the  premises  in  dispute.  This  evidence  was  rejected,  on  the  ground 
that  nothing  dehors  the  will  could  be  received,  to  show  the  intention  of 
the  testator,  which  could  oaly  be  collected  from  the  words  of  the  will  it- 
self, after  the  removal  of  any  latent  ambiguity  in  the  description  of  per- 
sons or  other  terms  in  the  will.  This  opinion  was  afterwards  affirmed  by 
the  Court  of  King's  Bench.     But  Lord  Kenyon,  0.  J.,  added,  that  if  they 


(1)  See  by  Parke,  J.,  in  Doe  d.  GwiUim  v.  Gwillim,  5  B.  &  Ad.  129. 

(2)  Goodinge.v.  Goodinge,  1  Vea.  sen.  231,  cited  by  Parke,  B.,  in  Shore  v.  Wilson,  supra,  p. 
713.     And  see  the  other  cases  there  cited. 

(3)  Nioholls  V.  Osborne,  2  P.  Wms.  419  ;  Kelly  v.  Powlet,  Amb.  605.  See  also  Strode  v.  Rus- 
sell, 2  Vera.  621 ;  and  Wigr.  on  Wills,  p.  88,  ei  seq. 

(4)  See  the  oases  of  Blundellv.  Gladstone,  11  Sim.  461,  supra,  p.  HS;  Lee  v.  Pain,  4  Hare, 
251,  supra,  p.  Ill ;  Abbott  v.  Massey,  3  Ves.  148,  supra,  p.  716,  and  Beaumont  v.  Fell,  2  P.  Wms. 
141,  supra,  p.  717. 

(5)  2  P.  Wms.  141,  supra,  p.  717. 

(6)  6  T.  B.  671. 
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had  been  made  at  the  time  of  the  making  oj  the  will,  he  sbould  have  thought 
them  admissible  ia  evidence.(l) 

Lord  Abinger,  C.  B.,  in  commenting  upon  these  two  cases,  has  re- 
marked,(2)  that  they  seem  "  at  variance  with  the  decision  of  Miller  agt. 
Travers,(3)  which  is  a  decision  entitled  to  great  weight.  If  evidence  of 
intention  could  be  allowed  for  the  purpose  of  showing  that  by  Catherine 
Earnley  and  Mary  Thomas,  the  respective  testators  meant  Gertrude  Yard- 
ley  and  Elinor  Evans,  it  might  surely  equally  be  adduced  to  prove,  that 
by  the  county  of  Limerick,  a  testator  meant  the  county  of  Clare.(4)  Yet 
this  was  rejected,  and  we  think  rightly." 


(1)  In  Page  v.  Page  (4  Ves.  680),  similar  declarations  of  the  testator,  as  to  his  intention,  appear 
to  have  been  received. 

(2)  [n  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W.  371. 

(3)  8  Bing.  244.  supra,  p.  761. 

(4)  It  will  be  remembered  that  the  point  in  this  case  was,  whether  evidence  was  admissible  to 
show  that  by  a  devise  of  estates  "in  the  county  of  Limerick,"  where  the  testator  had  had  no 
estate,  he  had  intended  to  pass  estates  in  the  county  of  Clare.  The  principal  evidence  tendered 
seems  to  have  been  the  copy  of  the  will,  which  had  been  approved  by  the  testator,  and  which 
contained  the  words  "  in  the  counties  of  Clare,  Limerick,"  &o. 

Note  519. — In  New  York,  Beaumont  v.  Fell,  stated  in  the  text,  seems  to  have  been  directly 
sanctioned  in  one  instance.  The  case  is  very  briefly  reported,  and  perhaps  imperfectly.  Accord- 
ing to  the  report,  it  appears  that  a  bequest  was  made  to  "Cornelia  Thompson,"  without  any 
other  description  being  added,  or  a  single  circumstance  appearing  on  the  face  of  the  will,  indi- 
cating a  different  intent.  Oa/roline  Tliomas  filed  her  bill,  claiming  the  bequest  as  intended  for 
her.  The  defendants,  who  were  the  executors,  admitted  the  material  facts  charged  in  the  hill, 
viz :  that  the  testatrix  had  been  dead  two  years,  and  that  no  person  by  the  name  of  Cornelia 
Thompson  had  appeared  to  claim  the  legacy ;  that  they  believed  the  plaintiff  to  be  the  person 
intended,  for  she  was  a  great  favorite  of  the  testator,  &c.,  &c.  "The  chancellor,"  the  report 
states,  "upon  the  authority  of  Beaumont  v.  Fell,  and  Brad  win  v.  Harper  (Ambl.  374),  decreed' 
that  the  property  bequeathed  should  be  conveyed  to  the  plaintiff.  Thomas  v.  Stevens,  4  John. 
Ch.  Rep.  607. 

No  other  New  York  case  appears  to  have  gone  so  far.  In  Conolly  v.  Pardon  (1  Paige's  Kep. 
291),  the  testator  bequeathed  to  his  brother  Cormac  Conolly,  and  his  two  sisters  (naming  them), 
what  should  remain  of  his  money  after  certain  bequests,  &c.  The  following  day  by  a  codicil  he 
bequeathed  to  his  nephew  Cormac  Conolly,  son  of  his  brother  Cormac  Conolly,  the  sum  of  $500 
for  his  ecclesiastical  education ;  said  sum  to  be  taken  from  what  he  had  bequeathed  to  his  brother 
Cormac  and  the  sisters.  It  turned  out  that  the  testator  had  no  brother  named  Cormac,  but  had 
a  nephew  by  that  name,  son  of  his  brother  James,  the  complainant ;  the  nephew,  at  the  date  of 
the  will  and  codicil,  being  engaged  about  his  classical  studies  in  Ireland,  with  a  view  to  an  eccle- 
siastical calling.  He  was  the  only  nephew  by  that  name ;  and  the  complainant  was  the  only 
brother  who  survived  the  testator,  unless  another  brother  named  Henry,  who  left  the  family  resi- 
dence in  Ireland  many  years  before,  and  who  had  not  been  heard  from  since,  was  still  living. 
The  chancellor  ("Walworth)  held,  that  James,  the  complainant,  was  the  brother  intended,  and  de- 
creed accordingly.  He  said,  "the  reference  to  this  devise  in  the  codicil,  and  the  description  of 
his  nephew  as  the  son  of  his  brother  Cormac,  shows  conclusively  that  the  complainant  was  the 
legatee  intended.  The  cases  are  very  contradictory  on  the  subject  of  admitting  parol  evidence 
to  correct  mistakes  in  testamentary  dispositions,  hut  this  case  steers  clear  of  those  where  the  ad- 
mission of  parol  evidence  has  been  most  restricted.  If  a  legacy  was  given  by  a  testator  to  his 
brother  John,  and  it  turned  out  in  evidence  that  he  had  but  one  brother,  there  could  be  no  doubt 
that  the  latter  would  be  entitled,  because  the  description  of  brother  in  that  case  would  alone  be 

YoL.  ir.  49 
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sufBcient,  and  the  name  might  be  rejected  as  surplusage."    The  learned  chancellor  barely  referred 
to  Thomas  v.  Stevens  (supra),  saying,  that  there,  Chancellor  Kent  wejjt  much  further. 

Conolly  V.  Pardon  (supra)  was  decided  upon  the  principle  of  the  rule  falsa  deTnonstratio  non 
mocet.  It  is  characteristic  of  the  cases  within  that  principle  that  there  is  a  sufficient  description 
of  the  object  or  subject  intended,  independent  of  the  falsa  demonsiratio.  In  Smith  v.  Smith,  (1 
Edw.  Gh.  R.  189;  S.  C,  on  appeal,  4  Paige  211),  a  legacy  was  left  to  Mary  S.,  wife  of  Nathaniel  S. 
Mary  S.'s  husband  was.  named  Ahrajiam,  and  Sarah  S.'s  husband  was  Nathaniel  S.  Upon 
extrinsic  evidence  and  circumstances  it  was  held  that  Mary  S.  was  intended.  In  Vemor  y, 
Henry  (3  Watts'  Eep.  385),  the  testator  had  given  a  legacy  to  Jameg  Vernor  Eemry,  describing 
the  legatee  as  his  nephew,  and  the  son  of  EUzapeth,  a  deceased  sister  of  the  testator.  James  Vemor 
Henry  claimed  the  legacy,  as  did  also  Robert  R.  Henry.  It  appeared  in  evidMice  that  James 
was  not  the  nephew,  but  a  grand-nephew  of  the  testator,  and  instead  of  being  the  son,  he  was 
the  grandson  of  Elizabeth.  Robert,  on  the  other  hand,  was  a  nephew  of  the  testator,  and  the 
only  son  of  Elizabeth  who  was  hving  at  the  date  of  the  wiU.  Upon  the  extrinsic  evidence  ad- 
duced, the  court  decided  in  favor  of  James,  as  being  the  person  intended. 

The  following  case  in  which  the  court  recognized  Beaumont  v.  Pell,  as  authority,  was  decided 
in  Kentucky,  A.  D.  1834,    A,  testator  devised  to  his  wife  certain  slaves,  fifteen  in,  number,  the 
wiU  importing  a  designation  of  each  by  name.     In  this  designation  the  name  of  "  PhUlis"  oc- 
curred twice.     On  the  trial,  it  appeared  by  paarol  proof,  that  the  testator  at  the  date  pf  the  will 
owned  precisely  the  number  of  slaves  mentioned ;  all  corresponding  in  name  with  those  d|escri]>ed, 
except  in  a  single  partioijl^r,  aijd  thajt  was,  that  he  owned  one  slave  named  Fhillts,  but  owned 
Philip,  who  was,  not  n)entione4  in  the,  will,  unle^  one  of  the  nameSj  "Philljs,"  w^s,  intended 
for  him.    Upon  th^  proof  adverted  to  it  was  held,  that  Philip  passed  nnder  the  devise  in  queg-r 
tion.   Tudpr  V.  Terrell,  2  Dai)a,  4'7.   The  Co\irt  of  Appeals  in  giving  judgmrait  said :   "IhequesT 
tion  in  this  case  is  not  whether  the  testator  intended  to  devise  to  his  wife  that  concerning  which 
his  written  wiU  is,  silent,  but  it  is,  what  is  the  true  import,  appUcation  and  effect,  of  a  clause  con- 
tained in  the  wUl?    Upon  this  point  there  could  have  been  no  doubt,  had  no  extrinsic  fg,ct  bepn 
proved.    But  when  il;,was  proved  thai  Hfm  testator  owned  only  one  slave  named  ^PhiUis,'  the 
manifest  consequence  was,  a  latent  ambiguity  as  to  what  slave  the  testator  intended  by  the  re- 
iterated name  'PhiUijS;'  and  to  explain  or  settle  that  ambiguity,  parol  testimony  was  undonbtr 
edly  competejit-"    They  then,  considered  hqw  the  caae.would  have  stopd,  had  the  testator  owned 
no  slave  except  one  called  Philip,  and  if  he  had  devised  to  his  wife  a  slave  named  PhiUis.  Under 
auph  circumst^n,ces,  on  proof  that  he  owned  no  slave  at  the  date  of  the  wiU  save  Philip,  the  latter 
WP,uld  pass.    Id.  5.0.    In  a  case  of  that  impression  it  would  seem  that  the  term  slave,  on  refer- 
ence to  the  extrinsic  facts,  would  be  a  sufficient  description  of  the,  object  intended,  to  authorize 
the  rejection  of  the  name  as  having  been  inserted  through  mistake,  agreeably  to  the  maxim 
falsa  demonstratio  non  nocet.    See  the  cases  on  that  subject,  supra.    The  learned  court,  however 
without  noticing  the  maxim  adverted  to,  appealed  directly  to  Beaumpnt  v.  PeU,  as  an  authprity 
in  point  for  their  conclusion  on  the  case  supposed.     "  The  pnly  difference,"  they  said,  "  between 
tjie  supposititious  c^se  and  the  actual  case,  or  between  tlie  case  supposed  and  this  case,  is, 
th^  in  tl^^  former,  the  testator  had  but  one  slave,  and  devised  but  one,  and  ii?,  tljis  case  he.  had 
several  and  dpvised  sevej-al,  and  therefore,  possibly  he  intended  not  to  devise  to  his  wife  as  many 
by  one,  as  are  enumerated  by  name  in  tl>e  devise  to  her ;  and  the  person  who  drew  the  will  may 
h,ave  inadvertently  and  erroneously  wrijiteu  PMUis  twice,  and  thus  inserted  fifteen  instead  of 
foijrteen  names.     This  may  be  possible,  but  it  is  not  probable ;  and  if  we  can  ascertain  with  satr 
isfactory  certainly  that  there  is  no  mistajke  in  the  number,  tlie  legal  consequence  must  be  that 
the  mistake  w,ns  in  writing  Phillis  instead  pf  Pldlip,"  &o.     They  then  proceeded  to  nptice  various 
circumstances  connected  with  the  wiU,  and  the  extrinsic  facts,  from  which  the  inference  cf  the 
mistake  being  in  the  name  instead  of  tlie  number,  seemed  tp  them  irresistible.     Tudor  v.  Terrell, 
2  Dana,  50j  51.     The  case,  therefore,  so  far  as  the  decision  itself  is  concerned,  may  in  principle 
be  fairly  classed  among  those,  where,  after  rejecting  the  faisa  demonsiratio,  enough  remains  to 
indicate  the  intent.     That  it  was  the  design  of  the  testator  to  give  his  wife  aU  the  slaves  lie  owneii 
at  the  date,  of  the  will,  the  court  held  to  be  clear;  and  if  he  had  directly  said  so,  a  mistake  in  the 
name  of  one  could  in  no  wise  be  allowed  to  frustrate  that  which  was  otherwise  sufficiently  ex- 
pressed ;  especially  where  the  variance  in  respect  to  the  name  was  so  slight.    See  Wigram  on 
Extr.  By.  122,  123  ;  Jackson  ex  dera.  Miner  v.  Boneham,  15  Jolm.  Rep.  226. 
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In  Dowsett  v.  Sweet  (Ambl,  175),  a  legacy  was  to  John  and  Benedict,  sons  of  John  Sweet;  and 
though  John  Sweet  had  only  two  sons,  viz :  Benedict  and  James,  the  latter  of  whom  it  appeared 
the  testator  used  to  call  Jockey,  held,  that  James  might  take.  There,  after  rejecting  what  was 
false  in  the  description,  enough  remained  to  indicate  the  intent  of  the  testator,  and  justify  the 
application  of  extrinsic  evidence.  So  where  a.  legacy  is  given  to  "  my  namesake,  Thomas,  the 
second  son  of  my  brother,"  and  the  testator's  brother  has  no  son  named  Thomas,  but  his  second 
son  is  William,  the  second  son  may  take  (Stockdale  v.  Bushby,  19  Ves.  381 ;  S.  C,  Coop.  229)  j 
and  where  a  devise  was  to  S.  H.,  second  son  of  T.  H.,  but  in  fact  he  was  the  third  son ;  evidence 
of  collateral  circumstances  was  allowed  to  ascertain  whether  the  testator  had  mistaken  the  name 
or  not  (Doe  ex  dem.  Chevalier  v.  Huthwaite,  3  Bam.  &  Aid.  632  ;  see,  as  to  this  case,  Wigram 
on  Extr.  Bv.  81) ;  a  legacy  was  to  "  Charles  Miller  Standen  and  Caroline  EUz.  Standen,  legitimate 
son  and  daughter  of  Charles  Standen,  now  residing  with  a  company  of  players ;"  and  their  claiiji 
was  supported,  though  it  appeared  they  were  iUegitvmale  (Standen  v.  Standen,  2  Yes.  jr.  589) ; 
a  legacy  to  the  "  Eeverend  Charles  Smith  of  Stapleford  Tawuey,  in  the  county  of  Essex,  clerk,'' 
was  sustained  as  a  legacy  to  the  Eeverend  Richard  Smith,  he  answering  in  other  respects  to  the 
description  in  the  will.  Smith  v.  Coney,  6  Ves.  42.  "  Margaret  Jackson,  by  her  will,  gave  one- 
sixth  of  the  residue  of  her  personal  estate,  in  trust  to  be  put  out  at  interest,  and  the  interest  to 
be  paid  her  niece,  Mary  Bradwin,  for  life,  and  afier  her  death,  one  moiety  of  the  one  sixth  to  be 
paid  to  the  said  Mary  Bradwiiis  grandchildren,  the  children  of  her  daughter  Mary,  at  their  age 
of  twenty-gne,  and  the  other  moiety  to  to  be  paid  to  Anne,  the  daughter  of  her  said  niece,  Mary 
Bradwin."  Mary  Bradwin,  the  niece,  had  two  children,  viz :  Mary,  the  plaintiff,  who  was  never 
married,  and  Anne,  who  married  one  B.,  and  died  before  the  making  of  the  will,  leaving  two 
children,  "W.  and  R.,  who  were  also  plaintiffs.  The  bill  claimed  one  moiety  to  be  paid  to  the 
plaintiff  Mary,  and  the  other  to  W.  and  R.,  alleging  that  the  testatrix  so  intended,  but  by  mis- 
take of  names  had  given  a  moiety  to  the  children  of  Mary,  who  never  was  married,  and  the 
other  moiety  to  Anne,  who  was  dead  at  the  time."  Proof  was  made  that  the  testatrix  was 
eighty  years  old  when  she  made  her  will,  and  lived  in  Derbyshire ;  that  Mary,  the  niece  of  the 
testatrix,  and  her  family,  lived  at  St.  Albans,  in  Hertfordshire,  and  that  the  testatrix  had  never 
seen  her  niece's  children  or  any  of  the  grandchildren.  His  honor,  the  master  of  the  BoUs,  de? 
creed  according  to  the  bill.  Bradwin  v.  Harper,  Ambl.  314.  The  reporter  has  added  to  the  ca§e 
a  note  as  follows:  "  I  was  of  counsel  for  the  plaintiffs,  and  cited  Beaumont  v.  Fell,  and  Dowsett 
V.  Sweet ;  the  former  of  which  was  much  stronger  than  the  present  case,  as  the  devise  (?)  there, 
was  described  by  her  nam-O  only,  but  here  is  a  sufficient  certain  description,  indepepdent  of  that 
part  which  is  mistaken;  viz:  grandchildren  and  daughter.  V.  Plow.  191,  in  case  of  a  grant, 
and  Dare  v.  Geary,  in  chancery,  12th  June,  1789,  in  case  of  a  will.  .  If  there  is  a  certain  descrip- 
tion, and  a  further  description  is  added,  it  is  immaterial  whether  the  additional  deseription  be 
true  or  false."  Id.  375.  The  case  of  Hodgson  v.  Hodgson  (2  Vern.  593),  may,  it  seems,  be  cout 
sidered  one  of  inaccurate  description.  There  the  question  arose  upon  a  direction  in  a  wiU  to  pay 
£100,  which  the  testator  owed  by  bond  to  one  Shaw,  The  money  was  not  due  to  Shaw,  but  to 
Alice  Beck,  wife  of  one  Fitch ;  and  parol  evidence  was  allowed  to  explain  the  intent.  The 
Lord  Chancellor  probably  considered  that  the  description,  "£100  which  I  owe  by  bond,"  wa« 
sufficient,  and  that  the  misdescription  of  the  creditor  might  be  rejected.  . 

In  Jackson  ex  dem.  Dickson  v.  Stanley  (10  John.  R.  133),  a  patent  to  "  David  Hnngerford,  a 
soldier,"  was  produced  by  the  plaintiffs,  who  were  heirs  of  Daniel  Hnngerford,  and  claimed  as 
such;  an  act  of  the  legislature  was  also  produced  by  them,  reciting  the  giving  of  the  patent, 
declaring  moreover,  that  Daniel  Hnngerford  was  intended  thereby,  and  enacting  that  the  land 
should  be  deemed  vested  in  him  in  the  same  manner  as  if  he  had  been  named  in  the  patent.  The 
ballot-book  in  the  secretary's  office,  showed  that  the  Hnngerford  intended  by  the  patent,  be^ 
longed  to  McKean's  company  in  the  first  regiment,  and  proof  was  given  that  Daniel  served  in 
McKean's  company,  but  that  no  such  person  as  David  Hnngerford  ever  belonged  to  it.  The 
defendant  claimed  under  David  Hungerford,  and  proved  by  some  testimony  that  he  served  as  a 
soldier  in  the  New  York  line,  but  no  pfoof  was  adduced  showing  that  he  belonged  to  eitlier  of 
the  two  regiments  for  which  the  lands,  whereof  those  in  question  constituted  a  part,  were  appro- 
priated. The  jury,  under  the  direotipn  of  the  judge,  found  ^  verdict  for  the  plaintiff.  The  esse 
afterward  came  to  be  considered  on  motion  for  a  new  trial ;  and  the  verdict  was  sustained.  Ij; 
does  not  appear  very  clearly  upon  which  of  the  two  grounds  pointed  out  by  the  learned  chj^ 
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justice,  who  delivered  the  opinion,  the  decision  was  put.  At  p.  138,  it  is  affirmed  that  the 
patent  was  either  void  by  means  of  the  misnomer,  or  the  parol  proof  supplied  and  corrected  the 
mistake,  and  in  cither  case  the  plaintiffs  would  be  entitled  to  recover ;  for  if  the  misnomer  avoided 
the  patent,  then  the  title  remained  in  the  state  until  the  act  of  the  legislature,  which,  as  was 
held,  was  to  be  regarded  in  the  hght  of  a  legislative  grant.  Most  stress  undoubtedly  was  placed 
upon  this  view,  for  at  p.  137,  the  chief  justice  speaks  of  the  patent  as  containing  no  description 
or  demonstration  of  the  patentee  beyond  the  name,  and  that  being  false,  the  heirs  of  Daniel  H. 
could  not  take.  Quere  however ;  might  not  the  patent  itself  have  been  sustained  as  a  valid 
grant  to  Danid  E.,  within  the  ra\e  falsa  demonstraiio  non  nocetf  Rejecting  the  word  David,  the 
residue  of  the  description,  viz :  "  Hungerford  a  soldier,"  was  true.  And  even  conceding  that  to 
be  too  slight  a  manifestation  of  intent  to  justify  the  calUng  in  of  extrinsic  evidence  to  help  and 
apply  it ;  still,  as  the  patent  probably  referred  to  the  act  under  which  it  issued,  the  latter  would 
indicate  the  class  of  persons  (viz :  the  "  two  regiments  of  infantry  "  spoken  of  in  the  case  at  p. 
137),  for  whose  use  the  lands  were  appropriated ;  and  connecting  these  descriptions,  which  is 
allowable  for  this  purpose  (semhle,  per  Thompson,  C.  J.,  13  John.  E.  524),  they  would  constitute 
as  much  certainty  as  often  appears  in  this  class  of  cases.  Then,  if  on  extrinsic  inquiry  it  could 
be  shown  that  David  never  belonged  to  either  of  the  regiments  mentioned,  and  Daniel  did,  it 
would  be  quite  safe  to  conclude  that  the  Christian  name  was  falsa  demonstraiio,  and  to  reject  it 
accordingly.     See  Jackson  ex  dem.  Miner  v.  Boneham,  15  John.  K.  226. 

The  above  eases  are,  in  the  main,  consistent  with  the  maxim,  falsa  demonstraiio  non  nocet; 
and  they  concur,  that  the  intention  of  the  maker  or  party  which  the  court  is  to  effectuate,  must 
be  one  which  is  expressed  in  the  instrument.  Hence,  in  almost  every  instance  of  inaccurate 
description,  where  the  instrument  has  not  been  held  void  on  that  account,  it  is  laid  down  as 
indispensable,  that  after  rejecting  the  falsa  demonstraiio,  enough  of  certainty  must  remain  to 
ascertain  the  object  or  subject  matter  intended.  Accordingly  in  Thomas  v.  Thomas  (6  T.  R.  671), 
Lord  Kenyon  observed:  "When  the  rule  for  a  new  trial  was  moved  for,  I  alluded  to  the  maxim 
falsa  demonsiratio  non  nocet,  but  in  doing  so,  I  wished  that  the  sense  of  that  maxim  should  be 
attended  to;  I  have  always  understood  that  such  falsa  demonstraiio  should  be  superadded  to  that 
which  was  sufficiently  certain  before  ;  there  must  be  constat  de  persona,  and  if  to  that  an  inapt  de- 
scription be  added,  though  false,  it  will  not  avoid  the  devise."  6  T.  R.  676.  See  also  the  judgment 
in  Miller  v.Travers,  8  Bingham,  244;  perHobart,  C.  J.,  Hob.  171 ;  Jackson  ex  dem.  Van  Vechten  v. 
Sill,  11  John.  R.  218,  219,  220,  per  Thompson,  0.  J  ;  per  Weston,  J.,  in  Wing  v.  Burgis,  1  Shep- 
ley's  R.  114;  and  per  Wilde,  J.,  in  Hall  v.  Leonard,  1  Pickering,  31.  And  see posi,  in  a  subsequent 
note,  where  many  cases  will  be  found,  all  agreeing  that,  to  a  just  application  of  the  maxim  in 
question,  a  sufficient  description  in  the  instrument,  after  rejecting  the  faisa  demonsiratio,  is  re- 
quisite. In  Andrews  v.  Dobson  (1  Cox,  425),  a  legacy  of  £500  was  given  to  James,  son  of 
Thomas  Andrews,  of  Eastcheap,  printer.  There  was  no  person  of  the  name  of  Thomas  Andrews 
In  Eastcheap,  but  there  was  James  Andrews,  a  printer,  who  lived  there;  he  had  one  son  named 
Thomas  by  his  first  wife,  who  was  related  to  the  testator ;  he  had  also  a  son  by  a  second  wife, 
named  James,  who  was  in  no  manner  related  to  the  testator.  The  plaintiff  in  this  cause  was 
the  son  by  the  first  wife,  who  claimed  the  legacy,  insisting  that  the  testator  meant  "  Thomas, 
the  son  of  James,"  instead  of  "  James,  the  son  of  Thomas;"  and  prayed  some  inquiry  respecting 
these  circumstances.  But  his  Honor,  Sir  Lloyd  Kenyon,  said  that,  "  though  there  were  cases  in 
which  legacies  were  left  to  persons  by  nicknames,  and  evidence  had  been  admitted  to  show  that 
the  testator  usually  called  them  thereby,  yet  he  thought  this  (the  present  case)  was  beyond  all 
precedent,  and  dismissed  the  bill."  Where  a  patent  was  to  George  Houseman,  and  it  appeared 
that  there  was  such  a  person  who  served  in  the  New  York  line,  the  patent  moreover  containing  no 
further  designation,  and  no  reference  to  military  services;  held,  not  admissible  to  prove  that  the 
name  of  George  Hosmer,  a  soldier  in  the  New  York  line,  was  intended,  and  tliat  by  mistake 
'George  Houseman  was  inserted.  Jackson  ex  dem.  Houseman  v.  Hart,  12  John.  R.  77.  See 
Jackson  ex  dem.  Mancius  v.  Lawton,  10  Id.  23. 

The  defendant  in  ejectment,  however,  may  always  prove  that  tlie  patentee  named  in  the  patent 
npon  which  the  plaintiff  relies,  is  a  different  person  from  the  one  under  whom  the  plaintiff  claims, 
though  bearing  the  same  name.  And  where  the  plaintiff  introduced  and  claimed  under  a  patent 
issued  pursuant  to  an  act  recited  in  it,  appropriating  certain  lands  as  mihtary  bounty  lands,  and 
the  plaintiff  proved  that  a  man  bearing  the  name  of  the  patentee  resided  at  Rhinebeck,  but  it 
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clearly  appeared  by  proof  on  the  part  of  the  defendant  that  the  person  at  Rhinebeck  had  not 
been  a  soldier,  held,  that  the  plaintiff  could  not  recover ;  and  this,  though  no  other  person  of  the 
name  of  the  patentee  was  shown  to  have  existed  otherwise  than  by  the  patent  itself,  except 
one  who  was  too  young  to  have  been  a  soldier,  or  to  be  the  person  described.  Jackson  ex 
dem.  Schultze  v.  Goes,  13  John.  R.  518.  See  Jackson  ex  dem.  'Woodniff  v.  Cody,  9  Cowen'S 
R.  140. 

It  will  be  seen  that  several  of  the  above  cases  present  instances  where  two  persons  appeared 
as  claimants,  one  bearing  the  name  but  not  answering  to  the  rest  of  the  description,  and  the 
other  exhibiting  a  complete  correspondence  as  to  every  part  of  the  description  except  the  name- 
Such  were  the  cases  of  Smith  v.  Smith,  1  Bdw.  Ch.  R.  189,  and  Vernor  v.  Henry,  3  "Watts'  R- 
385,  both  stated  supra.  Thomas  v.  Thomas  (6  T.  R.  671),  stated  in  the  text,  seems  to  belong  to 
the  same  class.  See  "Wigram  on  Extr.  Ev.  84.  In  these  cases,  though  the  words  of  the  instru- 
ment do  not  ascertain  which  of  the  two  was  meant,  they  describe  both.  The  extrinsic  evidence 
is  admitted  to  confine  the  language  within  one  of  its  natural  meanings.  The  court  merely  re- 
jects; and  the  intention  which  it  ascribes  to  the  party  who  made  the  instrument  remains  in  it. 
If,  after  going  to  the  ultimate  limit  of  extrinsic  inquiry,  it  is  still  left  uncertain  which  person  was 
meant,  the  instrument  will,  so  far  as  at  all  events,  be  declared  void.  See  Thomas  v.  Thomas,  sil. 
pra;  perMcCoun,Yice-Chancellor,  in  Smithy.  Smith,  I  Edw.  Ch.  R.  192;  per  Gibson, C.  J.,  in  Vernor 
V.  Henry,  3  Watts'  Rep.  393.  See  as  to  cases  of  lands  equally  within  different  parts  of  the  de- 
scription, post,  in  a  subsequent  note.  As  to  the  nature  of  the  proof,  it  seems  that  the  same  rule 
applies  which  obtains  where  the  entire  description  inditferently  embraces  more  persons  or  sub- 
jects than  one.  Also  Smith  v.  Smith,  1  Edw.  Ch.  R.  189 ;  Vernor  v.  Henry,  3  "Watts'  R.  385  ; 
"Wigram  on  Extr.  Ev.  78,  et  seq. 

There  is  no  universal  rule  determining  absolutely  as  between  the  designation  by  name  and  the 
additional  particulars  of  description,  which  shall  yield,  where  two  persons  are  shown  to  exist, 
answering  respectively,  one  to  the  former  part  of  the  description,  and  the  other  to  the  latter. 
Lord  Bacon  has  some  curious  observations  to  show,  that  in  the  absence  of  the  donee,  a  designa- 
tion of  him  by  name  is  the  more  worthy  in  certainty ;  whence  a  legal  presumption  of  fact  arises 
in  case  of  a  discrepance,  that  the  falsity  is  not  in  the  name,  but  in  the  added  particulars.  Bacon's 
Maxims,  Reg.  25 ;  per  Gibson,  C.  J.,  in  Vernor  v.  Henry,  3  "Watts'  R.  393.  But  suppose  a  per- 
son corresponding  with  the  description  in  every  particular,  except  the  name,  should  appear ; 
then,  in  the  absence  of  any  person  bearing  the  name,  the  presumption  would  be  that  the  mistake 
lay  in  the  designation  by  name.  And  where  both  appear,  the  name,  or  the  other  part  of  the  de- 
scription, may  prevail,  according  as  the  extrinsic  eircum-stances  shall  show  the  mistake  to  be  in 
the  one  or  the  other.  Vernor  y.  Henry,  3  "Watts'  R.  392,  393,  394 ;  Smith  v.  Smith,  1  Edw.  Ch. 
R.  189,  ei  seq. 

In  respect  to  the  case  mentioned  in  Andrews  v.  Dobson  (svpra),  of  a  nickname  or  other  re- 
puted designation,  the  principle  upon  which  parol  evidence  is  admitted  seems  identical  with  that 
which  allows  an  inquiry  into  the  circumstances  surrounding  the  maker  of  the  instrument  with  a 
view  to  a  right  interpretation  and  application  of  the  language  which  he  has  used.  It  is  consist- 
ent with  the  office  of  exposition  iu  the  strictest  ense ;  and  though  declarations  of  the  party,  &c., 
are  freely  admitted,  they  are  not  allowed  to  prove  intention  as  an  independent  fact,  but  merely 
to  explain  and  evolve  the  meaning  of  a  description,  prima  facie  obscure,  but  certain  enough 
when  construed  in  reference  to  extrinsic  circumstances.  No  intention,  save  one  sufficiently  ex- 
pressed, is,  in  such  cases,  allowed  to  be  proved.  See  Parsons  v.  Parsons,  1  Ves.  jun.  266 :  Powell 
V.  Biddle,  2  Dall.  70;  Edge  v.  Salisbury,  Ambl.  70 ;  Dowsett  v.  Sweet,  Id.  175;  Baylis  v.  The 
Attorney-General,  2  Atk.  239;  Maybank  v.  Brooks,  1  Bro.  C.  C,  84;  Goodinge  v.  Goodinge,  1 
Ves.  sen.  230 ;  Rivers'  Case,  1  Atk.  410 ;  Crounden  v.  Clerke,  Hob.  32.  See  per  Gibson,  C.  J., 
in  Commercial  Bank  v.  Clapier,  3  Rawle's  R.  339.  Upon  the  Uko  principle  and  evidence,  a  cal- 
in  an  instrument  for  Clough  Overton's  survey,  may  be  shown  to  have  been  intended  for  the  sur- 
vey of  another  person,  but  that,  at  the  time,  it  was  known  as  the  survey  of  Clough  Overton. 
See  Seay's  Heirs  v.  "Walton's  Devisee,  5  Monroe,  368,  369.  "Where  land  was  conveyed  to  Eliza 
Ann  Castin,  which  was  the  name  of  Eliza  Ann  Scanlan  before  her  marriage,  parol  evidence  was 
held  admissible  to  show  that  the  person  bearing  the  latter  name  was  the  one  intended,  that  the 
grantor  knew  her  before  her  marriage,  but  was  not  aware  of  the  fact  of  her  marriage,  and  that 
there  was  no  other  person  of  the  name  used  in  the  deed.    Scanlan  v.  "Wright,  13  Pick.  523, 
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The  court  regai'ded  this  as  the  common  case  of  a  person  knbwn  by  different  nataes.  Id.  530.  It 
has  been  said  that  if  a  bond  be  to  A.  B.  instead  of  C.  D.,  the  latter  may  sne  upon  it,  sieging  aild 
proving  that  it  was  given  to  him  by  the  name  of  A.  B.  Per  Taylor,  J.,  in  Thompson  v.  Gray,  2 
Stewart  &  Porter,  65.  But  quere ;  unless  C.  D.  was  known  by  the  name  of  A.  B.  also,  or  there 
was  some  additional  description  beyond  the  name,  by  which  C.  B.  could  be  identified. 

The  reader's  attention  should  here  be  recalled  to  Beaumont  v.  Fell,  cited  in  the  text,  and 
Thomas  v.  Stevens,  Stated  at  the  commencement  of  this  note.  It  is  obviously  impossible  to  bring 
those  cases  within  the  range  of  any  principle  judicially  sanctioned  by  other  decisions.  They  are 
directly  at  variance  with  all  that  numerous  host  of  authorities  which  declare,  that  a  wiU  to  be 
valid  must  express  the  intent  of  the  testator,  and  that  if  such  intent  be  not  expressed,  the  wUl 
must  be  adjudged  void.  This  rule,  which  necessarily  confines  the  office  of  extrinsiC' evidence  to 
ah  exposition  of  the  meaning  of  the  language  in  the  instrument,  with  the  single  exception  of 
descriptions  equally  applicable  to  more  than  one  person  or  thing,  has  been  recognized  and  acted 
upon  so  often  as  to  have  acquired  the  force  and  familiarity  of  an  axiom.  See  the  cases  ante,  note 
516.  In  Beaumont  v.  Pell,  and  Thomas  v.  Stevens,  however,  not  only  was  the  intent  judicially 
ascribed  to  the  testator  unexpressed,  but  a  contrary  intent  was  manifested. 

Upon  the  like  reason,  these  cases  must  be  set  down  as  incapable  of  being  sustained,  consistent 
with  the  doctrine  of  inaccurate  description ;  for  nothing,  as  we  have  seen,  is  clearer,  than  that 
the  authorities  relating  to  the  rule/afeo  demonstratio  mm  nocet,  require,  as  a  condition  to  its  appli- 
cation, that  after  rejecting  the  erroneous  part  of  tbe  description,  a  sufficient  indication  of  the 
intention  sbaU  remain  on  the  face  of  the  instrument,  &c.  See  tbe  cases,  supra,  relating  to  in- 
accurate description ;  also,  those  post,  note  520  ;  and  the  judgment  in  Miller  v.  Travers,  ante, 
note  518.  But  in  Beaumont  v.  Pell,  and  Thomas  v.  Stevens,  the  entire  description  was  fiilse, 
and  after  rejecting  it  no  expression  of  intent  was  left.  In  the  former,  the  master  of  the  EoUs 
expressly  conceded  that  there  was  no  addition  of  oerta,inty  to  help  the  Case.  2  Peere  "Wil- 
liams, 142. 

It  will  be  seen  in  the  text,  that  in  the  case  of  a  will,  evidence  is  inadmissible  to  supply  a  total 
blank  left  for  the  devisee's  name.  Suppose  the  omission  to  insert  a  name,  actually  selected  by 
the  testator,  happened  through  mistake,  and  that  this  could  be  clearly  proved ;  would  the  court 
be  going  further  in  treating  the  name  as  insetted,  than  Was  done  in  Beaumont  v.  Pell,  and  Thomas 
V.  Stevens,  where  one  name  was  substituted  for  another?  The  real  legatees  were  no  more  in  the 
respective  wills  in  the  latter  cases  than  in  the  former.  "  It  would  be  thought  strange  advice  to  be 
given  to  professional  gentlemen,  that  if,  in  preparing  a  will  they  shevild  forget  the  name  of  a  legatee, 
they  should  insert  any  name,  rather  than  leave  a  blank  for  the  right  one. "  The  mere  circumstance 
that  the  mistake,  in  the  case  of  a  blank,  is  patent,  and  in  Beaumont  v.  PeU,  and  Thomas  v. 
Stevens,  the  difficulty  was  latent,  wUl  scarcely  satisfy  the  inquirer  who  looks  beyftnd  the  letter 
of  a  technical  rule.    'Wigram  on  Extr.  Bv.  98,  99. 

Wliat  is  there  to  distinguish  Beaumont  v.  Pell,  and  Thomas  v.  Stevens,  from  tlie  case  of  Miller 
V.  Travers,  stated  ante,  note  518  ?  In  the  former,  the  testator  in  every  particular  misdescribed  the 
legatee  intended ;  while  in  Miller  v.  Travers  he  misdescribed  the  estate  intended.  And  if,  as 
seems  to  be  the  rule,  there  is  no  difference  between  a  misdescription  of  the  person  who  is  to  take, 
and  a  misdescription  of  the  thing  devised  or  bequeathed  (Tudor  v.  Terrell,  2  D,ana,  •4'?,  50),  all  the 
arguments  in  the  judgment  of  MiUer  v.  Travers  seem  to  bear  with  resistless  fbrce  against  the 
cases  under  consideration.  See  also,  the  judgment  of  Thompson,  C.  J.,  in  Jackson  ex  dem.  Van 
Yechten  v.  Sill,  11  John.  R.  218,  219.  It  is  true  the  case  of  Beaumont  v.  Pell  proceeds  upon  an 
assumed  distinction  between  a  grant,  or  a  devise  of  lands,  and  a  legacy.  The  master  of  the  Rolls, 
in  giving  judgment,  expressly  said :  "  If  this  had  been  a  grant,  nay  had  it  been  a  devise  of  land, 
it  had  been  void  by  reason  of  tlie  mistake  both  of  the  Christian  and  surname  ;"  and  again :  "By 
the  Common  law,  as  well  as  by  the  statute,  a  devise  of  land  ought  to  be  in  writing,  and  there 
would  have  been  no  writing  to  entitle  Gertrude  Yardley,  had  this  been  a  devise  of  land;  but 
this  being  a  bequest  of  a  porsonal  thing,"  &o.,  made  it,  he  said,  "  a  different  case,  and  as  originally 
a  bequest  of  a  legacy  was  govoru'od  by  and  construed  according  to  the  rules  of  the  civil  canon 
law,  so  shall  it  be  after  making  the  Statute  of  Frauds,  provided  there  be  a  wiU  in  writing."  2  P. 
"Wms.  HO,  This  distinction,  however,  seems  to  be  repudiated.  "Wigram  on  Extr.  Ev.  92,  93 
et  seq. ;  1  Story's  Eq.  190,  191,  atid  notes  1  and  2.  It  is,  however,  worthy  ofrefiiark,  ss  showing 
how  far  learned  judges  have  suCfeted  themselves  to  be  misled  by  Beaumont  v.  Fell,  that  Lord 
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Declarations  of  intention,  when  admissible. 

It  appears,  however,  that  there  is  one  class  of  cases  where  evidence  of 
declarations  of  intention  appears  to  be  admissible,  namely,  in  cases  of  la" 
tent  ambiguity,  where,  from  extrinsic  evidence  which  has  been  admitted, 
the  v/ords  of  an  instrument,  which  in  themselves  are  unambiguous,  appear 
to  be  applicable  to  two  or  more  persons  or  things. 

This  exceptional  rule  is  thus  laid  down  and  explained  by  Lord  Abin- 
ger,  C.  B,  :{1) — "  There  is  another  mode  of  obtaining  the  intention  of  the 
testator,  which  is,  by  evidence  of  his  declarations,  of  the  instructions  given 
for  his  will,  and  other  circumstances  of  the  like  nature,  which  are  not  ad- 
duced for  explaining  the  words  or  meaning  of  the  will,  but  either  to  sup- 
ply some  deficiency,  or  remove  some  obscurity,  or  to  give  some  effect  to 
expressions  that  are  unmeaning  or  ambiguous.  Now,  there  is  but  one 
case  in  which  it  appears  to  us  that  this  sort  of  evidence  of  intention  can 
properly  be  admitted,  and  that  is,  where  the  meaning  of  the  testator's 
words  is  neither  ambiguous  nor  obscure,  and  where  the  devise  is  on  the 
&ce  of  it  perfect  and  intelligible,  but,  from  some  of  th6  circumstances  ad- 
mitted in  proof,  an  ambiguity  arises,  as  to  which  of  the  two  or  more  things, 
or  which  of  the  two  or  more  persons  (each  answering  the  words  in  the  will) 
the  testator  intended  to  express.  Thus,  if  a  testator  devise  his  manor  of 
S.  to  A.  B.,  and  has  two  manors  of  North  S.  and  South  S.,  it  being  clear 
he  means  to  devise  one  only,  whereas  both  are  equally  denoted  by  the 
words  he  has  used,  in  that  case,  there  is  what  Lord  Bacon  calls  '  an 
equivocation,'  i.  e.,  the  words  equally  apply  to  either  manor,  and  evidence 
of  previous  intention  may  be  received  to  solve  this  latent  ambiguity  ;  for 
the  intention  shows  what  he  meant  to  do ;  and  when  you  know  that,  you 
immediately  perceive  th^t  he  has  done  it  by  the  general  words  he  has 
used,  which,  in  their  ordinary  sense,  may  properly  bear  that  construc- 
tiom"(2) 

A  few  of  the  principal  oases  which  illustrate  this  exceptional  rule  will 
now  be  referred  to. 

In  the  case  of  Doe  on  the  demise  of  Morgan  agt.  Morgan, (3)  a  testator 
had  devised  certain  premises  to  his  wife,  and  then  as  follows :  "  and  after 
her  decease  to  my  nephew  Morgan  Morgan,  and  his  right  heirs.     Also  I 


Keiiyoti  and  Sir  Jatftes  Mansfield  both  cited  it  as  applicable  to  devices  of  lands,  notiWithstanding 
the  distinct  concession  of  the  master  of  the  Rolls,  as  above,  to  the  contrary.  See  per  Lord 
Kenyon,  in  Thomas  v.  Thomas,  6  T.  E.  61f ;  and  per  Sir  James  Mansfield,  in  Doe  ex  dem. 
Chichester  v.  Oxenden,  3  Taunt.  156. 

On  the  whole,  it  seenas,  from  the  entire  course  of  recent  Mjudioatiori  in  England,  that  Beau- 
moilt  V.  Fell  is  treated  there  as  anomalous,  and  opposed  to  sbuttd  principle.  See  Wigram  on 
Hift.  Et.  (2d  ed )  and  the  bbservatioas  there  made  ih  rfeSpeet  to  this  oaSe.  The  ease  of  Thomas 
■V.  gtevetiS,  -We  Sipprehfead;  Will  hafdly  be  able  to  exempt  itself  from  a  sinulatr  fatb. 

(1)  r&  Doe  a.  Sisooeks  v.  Hiseoeks,  5  M.  &  "Vf.  S68,  369. 

(2)  See  by  Tihddl,  C.  J.,  ih  MlUer  t.  i'rav-ers,  Siiipra,  p.  Tfil. 

(3)  1  0.  &  M.  235. 
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give  and  bequeath  unto  my  nephew,  Morgan  Morgan,  of  the  village  of 
Mothvey,"  certain  other  premises.  The  testator  had  two  nephews  of  the 
name  of  Morgan  Morgan,  one  of  whom  resided  at  the  village  of  Mothvey, 
and  the  other  elsewhere.  Upon  the  trial  of  an  action  of  ejectment,  brought 
by  the  testator's  nephew,  Morgan  Morgan  who  did  not  reside  at  Mothvey^ 
against  the  widow  of  the  nephew,  Morgan  Morgan  who  had  resided  at 
Mothvey,  upon  evidence  being  given  of  this  state  of  things,  Alderson,  J., 
admitted  evidence  on  behalf  of  the  defendant  of  the  testator's  declarations, 
cotemporaneous  with  the  will,  for  the  purpose  of  explaining  the  ambiguity 
which  had  been  raised  by  the  previous  evidence ;  and  the  Court  of  Ex- 
chequer afterwards  refused  a  new  trial. 

The  case  of  Doe  on  the  demise  of  Gord  agt-.  Needs,(l)  in  the  same  court? 
may  be  considered  a  leading  case  upon  this  branch  of  the  subject ;  and 
from  its  importance  it  is  thought  advisable  to  state  it  at  some  length. 

In  that  case  it  appeared  that  a  testator  made  a  devise  to  George  Gord, 
the  son  of  John  Gord ;  another  devise  to  George  Gord,  the  son  of  George 
Gord  ;  and  a  third  devise  (which  was  the  subject  of  dispute)  to  George 
Gord,  the  son  of  Gord.  The  lessor  of  the  plaintiff  was  George  Gord,  the 
son  of  George  Gord,  who  claimed  the  premises  devised  to  "George  Gord, 
the  son  of  Gord ;"  and  in  support  of  his  claim  declarations  by  the  testator 
were  offered  in  evidence,  showing  that  the  lessor  of  the  plaintiff  (George 
Gord,  the  son  of  George  Gord)  was  the  intended  devisee  in  remainder 
(under  the  designation  of  George  Gord,  the  son  of  Gord.)  This  evidence 
was  objected  to,  but  received. 

Parke,  B.,  who  delivered  the  judgment  of  the  court,  after  referring  to 
another  point  in  the  case  unnecessary  to  be  here  mentioned,  proceeded  to 
the  question  of  the  admissibility  of  the  proposed  evidence.  "  The  only 
point,"  he  said,  "remaining  to  be  considered  is,  whether  evidence  was 
properly  admitted  of  the  devisor's  declarations,  to  show  what  person  he 
meant  to  designate  by  the  description  of  '  George  Gord,  the  son  of  Gord! 
And  we  are  of  opinion  that  such  evidence  was  properly  admitted. 

"  If,  upon  the  face  of  the  devise,  it  had  been  uncertain  whether  the  de- 
visor had  selected  a  particular  object  of  his  bounty,  no  evidence  would 
have  been  admissible  to  prove  that  he  intended  a  gift  to  a  certain  individ- 
ual :  such  would  have  been  a  case  of  amhiguitas  patens  within  the  meaning 
of  Lord  Bacon's  rule,(2)  which  ambiguity  could  not  be  holpen  by  aver- 
ment ;  for  to  allow  such  evidence  would  be,  with  respect  to  that  subject, 


(1)  2  M.  &  "W.  129. 

(2)  Bac.  Elem.  Eeg.  23,  supra,  p.  H6.  It  must  be  admitted  that  it  is  difficult  to  see  the  ambi- 
guity in  the  will  in  question  in  any  other  light  than  as  a  patent  ambiguity,  that  is,  an  ambiguity 
clearly  appearing  upon  the  face  of  the  instrument.  The  ambiguity  was  not  raised  by  extrinsic 
evidence.  The  testator  had  himself  already  spoken  of  two  George  Gords,  the  sons  of  John  Gord 
and  of  George  Gord  respectively ;  so  that  when  he  came  to  speak  again  of  a  "  George  Gord  the 
son  of  Gord,"  it  seems  patently  ambiguous,  upon  the  face  of  the  will,  which  George  Gord  he 
Id  tended. 
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to  cause  a  parol  will  to  operate  as  a  written  one  ;  or,  adopting  the  language 
of  Lord  Bacon,  '  to  make  that  pass  without  writing  which  the  law  ap- 
pointeth  shall  not  pass  but  by  writing.'  But  here,  on  the  face  of  the  de- 
vise, no  such  doubt  arises.  There  is  no  blank  before  the  name  of  Gord 
the  father,  which  might  have  occasioned  a  doubt  whether  the  devisor  had 
finally  fixed  on  any  certain  person  in  his  mind.  The  devisor  has  clearly 
selected  a  particular  individual  as  the  devisee. 

"  Let  us  then  consider  what  would  have  been  the  case  if  there  had  been 
no  mention  in  the  will  of  any  other  George  Gord  the  son  of  a  Gord :  on 
that  supposition  there  is  no  doubt,  upon  the  authorities,  but  that  evidence 
of  the  devisor's  intention,  as  proved  by  his  declarations,  would  have  been 
admissible.  Upon  the  proof  of  extrinsic  facts,  which  is  always  allowed  in 
order  to  enable  the  court  to  place  itself  in  the  situation  of  the  devisor,  and 
to  construe  his  will,  it  would  have  appeared  that  there  were  at  the  date  of 
the  will  two  persons,  to  each  of  whom  the  description  would  be  equally 
applicable.  This  clearly  resembles  the  case  put  by  Lord  Bacon  of  a  latent 
ambiguity  :  as  where  one  grants  his  manor  of  S.  to  J.  F.  and  his  heirs,  and 
the  truth  is  that  he  has  the  manors  both  of  North  S.  and  South  S. ;  in 
which  case.  Lord  Bacon  says,  'it  shall  be  holpen  by  averment,  whether  of 
them  was  that  which  the  party  intended  to  pass.'  The  case  is  also  exactly 
like  that  mentioned  by  Lord  Coke  in  Altham's  case  :(1)  '  if  A.  levies  a 
fine  to  William,  his  son,  and  A.  has  two  sons  named  William,  the  averment 
that  it  was  his  intent  to  levy  the  fine  to  the  younger  is  good,  and  stands 
well  with  the  words  of  the  fine.^  Another  case  is  put  in  Counden  v. 
Clarke,(2)  which  is  in  point :  '  if  one  devise  to  his  son  John,  where  he  has 
two  sons  of  that  name ;  and  the  same  rule  was  acted  upon  in  the  recent 
case  of  Doe  dem.  Morgan  v.  Morgan. (3)  The  characteristic  of  all  these 
cases  is,  that  the  words  of  the  will  do  describe  the  object  or  subject  in- 
tended ;  and  the  evidence  of  the  declarations  of  the  testator  has  not  the 
effect  of  varying  the  instrument  in  any  way  whatever :  it  only  enables  the 
court  to  reject  one  of  the  subjects,  or  objects,  to  which  the  description  in 
the  will  applies,  and  to  determine  which  of  the  two  the  devisor  under- 
stood to  be  signified  by  the  description  which  he  used  in  the  will.  This 
subject  has  been  most  ably  discussed  by  Mr.  Wigram,  in  his  excellent 
treatise  on  the  rules  of  law  respecting  the  admission  of  extrinsic  evidence 
in  the  interpretation  of  wills. 

"  There  would,  then,  have  been  no  doubt  whatever  of  the  admissibility 
of  evidence  of  the  devisor's  intention,  if  the  devise  to  '  George,  the  son  of 
Gord,'  had  stood  alone,  and  no  mention  had  been  made  in  the  will  of 
'  George  the  son  of  John  Gord,'  and  George  the  son  of  George  Gord.'    But 


(1)  8  Eep.  15B  a. 

(2)  Hob.  32. 

(3)  1  C.  &  M.  236,  swpra,  p.  11&. 
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does  the  cireamstance  that  there  are  two  persons  named  in  the  will,  each 
answering  the  description  of  '  George,  the  son  of  Gord,'  prevent  the  appli- 
cation of  this  rule  ?  We  are  of  opinion  that  it  does  not.  In  truth,  the 
mention  of  persons  by  those  descriptions  in  other  parts  of  the  will  has  no 
more  effect  for  this  purpose  th*an  proof  by  extrinsic  evidence  of  the  exist- 
ence of  such  persons — and  that  they  were  known  to  the  devisor — would 
have  hfid :  it  shows  that  there  were  two  persons,  to  either  of  whom  the 
description  in  question  would  be  applicable,  and  that  two  such  persons 
Were  both  known  to  the  devisor :  and  the  present  case  really  amounts  to 
no  more  than  this,  that  the  person  to  whom  the  imperfect  description  ap- 
pears on  the  parol  evidence  to  apply,  is  described  ia  other  parts  of  the 
same  will  by  a  more  full  and  perfect  description,  which  excludes  any  other 
object  than  himself.  Still  he  is  pointed  out  in  the  devise  itself  by  a  de- 
fecription,  which,  so  far  as  it  goes,  is  perfectly  correct.  In  the  case  of  Doe 
dem.  Morgan  v.  Morgan,  above  referred  to,  precisely  the  same  circum- 
fetance  occurred. "(1) 

In  the  case  of  Doe  on  the  demise  of  Allen  agt.  Allen,(2)  a  testatrix, 
having  devised  her  estates  to  John  Allen,  the  grandson  of  Thomas  Allen, 
charged  the  payment  of  £100  "  To  each  and  every  the  brothers  and  as- 
ters of  the  aforesaid  John."  It  was  shown  that,  at  the  time  of  making  the 
will,  there  were  two  persons  named  John  Allen,  grandsons  of  Thomas 
Allen,  one  of  whom,  the  lessor  of  the  plaintiff,  had  several  brothers  and 
fiisters ;  the  other,  under  whom  the  defendant  claimed,  having  only  one 
btother  and  sister :  the  Court  of  Queen's  Bench  held,  that  parol  evidence 
of  declarations  of  the  testatrix,  subsequent  to  the  making  of  the  will,  that 
she  had  left  her  property  to  the  grandson  under  whom  the  defendant 
claimed,  were  admissible  to  show  which  grandson  should  take  under  the 
devise. 

It  may  be  t^marked,  that  in  neither  of  the  reports  of  the  before  men- 
tioned cases  of  Doe  v..  Morgan,  or  Doe  v.  Needs,  does  it  appear  what  was 
the  nature  of  the  declarations  of  intention  which  were  received  in  evidence. 
In  this  last-mentioned  case  of  Doe  v.  Allen,  it  appears  that  the  evidence 
admitted  \^as  of  express  declarations  of  the  testatrix  that  she  had  disposed 
■oi  her  property  to  6,  certain  person. 

It  is,  hofrever,  as  before  stated,(3)  only  in  cases  where  an  ambiguity  is 


(1)  It  may,,  perhaps,  bo  suggested  that  Doe  d.  Morgan  v.  Morgan  was  indisputably  a  case  of 
latent  ambiguity.  There  was  nothing  on  the  face  of  the  will  to  show  that  there  was  any  other 
than  one  Morgan  Morgan  intended,  or  in  existence.  The  ambiguity  was  raised  by  extrinsic 
evidence,  showing  that  the  testator  had  two  ne'phewS  of  that  name ;  and  then  ibrther  extrinsic 
evidence  was  clearly  admissible  for  the  purpose  of  explaining,  the  ambiguity  so  raised.  Jones  v. 
Newman  (W.  Bl.  60),  and  Careless  v.  Careless  (1  Mer.  384),  are  instances  of  the  same  kind  of 
ambiguity ;  and  extrinsic  evidence  was  received  to  clear  it  up ;  but  no  declarations  of  intention 
appear  to  have  been  tendered  in  evidence. 

(2)  12  A..  &  B.  451. 

(3)  Sy^a,  p.  7 'J  6.    By  Lord  Abiilg«r,  @>  B;,  ift  Doe  d.  Histocka  v.  Hisoooks,  5  M.  &  W.  368. 
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raised  by  extrinsic  evidence,  as  to  ■W'liieh  of  tWo  or  more  persons  or  tMngs 
is  intended  by  the  terms  used  in  an  instrument,  that  evidence  of  declara'- 
tions  can  be  admitted.  "  It  appears  to  Us,"  Said  Lord  Abinger,  C.  B.,  in 
the  case  of  Doe  on  the  demise  of  Hiscocks  iagt.  Hiscocks,(l)  "  that  in  all 
other  cases,  parol  evidence  of  what  was  the  testator's  intention  ought  to  be 
excluded,  upon  this  plain  ground,  that  his  will  ought  to  be  made  in  writ- 
ing; and  if  his  intention  cannot  be  made  to  appear  by  the  writing,  ex- 
plained by  circumstances,  there  is  no  will." 

In  that  case,  (2)  the  lessor  of  the  plaintiff  claimed  tbe  premises  in  dispiite 
under  the  will  of  Simon  Hiscocks,  the  grandfather  of  the  lessor  of  the 
plaintiff  (Simon  Hiscocks),  and  also  of  the  defendant  (John  HiscOcfes), 
whereby  the  testator  devised  the  premises  in  question  to  his  son,  Johii 
Hiscocks,  for  life ;  and  on  the  decease  of  the  said  John  Hiscocks,  to  his  grand- 
son, John  Hiscocks,  eldest  son  of  the  Said  John  Hiscocks,  for  life ;  and,  on  M& 
decease,  to  the  first  son  of  the  body  of  his  said  grandson,  John  HiscoCks,  &b. 
I'he  question  in  the  cause  between  the  two  grandsons  turned  oil  the  device 
to  the  grandson,  John  Hiscocks,  "  eldest  son  of  the  said  John  Hiscocks." 

At  the  time  of  making  the  will,  John  Hiscocks,  the  son  of  the  testator, 
tad  issue  by  a  first  marriage  Simon  Hiscocks,  the  lessor  of  the  pLsAk'- 
tiff;  and  had  issue  by  a  second  marriage,  John  Hiscocks,  the  defendant, 
and  other  children.  Jt  appeared  also,  that  the  estate  had  come  to  the  tes- 
tator from  the  faither  of  his  son's  second  wife.  Thus,  neither  of  the  parties 
in  the  cause  answered  fully  the  description  of  them  in  the  will :  the  lessor 
of  the  plaintiff  was  the  eldest  son  of  the  testator's  son,  John  Hiscocks,  but  he 
Was  named  Simon  not  John — and  the  devise  was  to  the  grandson  John, 
eldest  son  of  the  testator's  son  ;  the  defendant,  named  John,  was  the  eldest 
son  only  by  a  second  marriage,  and  so  not  the  eldest  son  of  the  testator's 
Son.  Under  these  circumstances,  the  plaintiff's  counsel  tendered  in  evi- 
dence the  instructions  given  by  the  testator  for  his  will,  and  also  declara- 
tions made  by  him  after  its  execution,  to  show  that  the  lessor  of  the  plain- 
tiff (Simon)  was  the  person  in  his  contemplation,  as  the  object  of  his 
bounty  at  the  time  of  making  the  will.  This  evidence  was  objected  to 
but  received  by  the  judge,  and  the  plaintiff  had  a  verdict. 

Lord  Abinger,  0.  B.,  who  delivered  the  judgment  of  the  court,  after 
Stating  the  facts  of  the  case,  and  observing  that  the  devise  in  question  did 
not,  both  by  name  and  description,  apply  to  the  lessor  of  the  plaintiff  (wii6 
was  the  eldest  son,  but  whose  name  was  Simon,  not  John),  nor  to  the  de- 
fendant (whose  name  was  John,  but  who  was  not  the  eldest  .son),  pro- 
ceeded as  follows : — "  It  must  be  admitted,  that  it  is  not  possible  altogether 
to  reconcile  the  different  cases  that  have  been  decided  on  this  subject ; 
which  makes  it  the  more  expedient  to  investigate  the  principles  upon 
which  any  evidence  to  explain  the  will  of  a  testator  ought  to  be  received.^' 


(1)  5  M.  &  1v.  369. 

(2)  Id.  363. 
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His  Lordship  then  proceeded  to  lay  down  certain  principles  which  have 
been  before  stated,(l)  and  to  point  out  the  distinction  between  cases  where 
declarations  might  be  received  to  explain  an  ambiguity  raised  by  extrin- 
sic evidence,  as  to  which  of  two  persons  or  things  was  intended,  and  other 
cases  :(2)  but  he  admitted  that  there  were  decided  cases  which  were  not 
to  be  reconciled  with  this  distinction  in  a  manner  altogether  satisfactory. 
His  Lordship  then,  after  citing  and  commenting  upon  various  cases,(3) 
concluded  as  follows : 

"  Upon  the  whole,  then,  we  are  of  opinion,  that  in  this  case  there  must 
be  a  new  trial.  Where  the  description  is  partly  true  as  to  both  claimants, 
and  no  case  of  equivocation  arises,  what  is  to  be  done  is  to  determine 
whether  the  description  means  the  lessor  of  the  plaintiff  or  the  defendant. 
The  description,  in  fact,  applies  partially  to  each,  and  it  is  not  easy  to  see 
how  the  difficulty  can  be  solved.  If  it  were  res  integra,  we  should  be 
much  disposed  to  hold  the  devise  void  for  uncertainty  ;  but  the  cases  of  Doe 
on  the  demise  of  Le  Chevalier  agt.  Huthwaite,  BraJshaw  agt.  Brad- 
shaw,(4)  and  others,  are  authorities  against  this  conclusion.  If,  therefore, 
by  looking  at  the  surrounding  facts  to  be  found  by  the  jury,  the  court  can 
clearly  see,  with  the  knowledge  which  arises  from  those  facts  alone,  that 
the  testator  meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it  may 
so  decide,  and  direct  the  jury  accordingly ;  but  we  think  that,  for  this 
purpose,  they  cannot  receive  declarations  of  the  testator  of  what  he  in- 
tended to  do  in  making  his  will.  If  the  evidence  does  not  enable  the 
court  to  give  such  a  direction  to  the  jury,  the  defendant  will  indeed  for 
the  present  succeed  ;  but  the  claim  of  the  heir-at-law,  will  probably  pre- 
vail ultimately,  on  the  ground  that  the  devise  is  void  for  uncertainty." 

In  this  case  of  Doe  v.  Hiscocks,  there  was  an  erroneous  description  of 
the  person  intended, — a  description  not  appearing  on  the  face  of  the  will 
itself  to  be  erroneous,  but  proved  to  be  such  by  evidence.  The  designa- 
tion of  the  person  was  both  by  name  and  by  description  of  relationship  : 
this  appeared  to  be  erroneous,  on  the  proof  of  the  state  of  the  family,  and 
on  the  facts  of  the  case ;  and  the  extrinsic  evidence,  which  was  received, 
was  not  able  to  clear  away  the  uncertainty.  Paii  of  the  designation  was 
correct ;  and  if  there  had  been  only  one  person  to  whom  the  designation 
could  apply,  the  description  might  have  been  sufficient ;  in  tliat  case  the 
lessor  of  the  plaintiff  might  have  recovered  upon  the  principle,  "falsa  de- 


(1)  Supra,  p.  115. 

(2)  Svpra,  p.  178. 

(3)  Doe  d.  Le  Chevalier  v.  Huthwaite,  3  B.  *  A.  632 ;  Bradshaw  v.  Bradshaw,  2  T.  i  Col. 
T2;  Cheyney's  Case,  5  Bep.  68;  Counden  v.  Clarke,  Hob.  32;  Doe  d.  Morgan  v.  Morgan,  1  C. 
A  M.  235;  Doe  d.  Gord  v.  Needs,  2  M.  &  "W.  129;  Jones  v.  Newman,  1  W.  Bl.  60;  Price  v. 
Page,  4  Tes.  680;  Still  v.  Hosle,  7  Madd.  192;  Careless  v.  Careless,  19  Ves.  604;  S.  C,  Mer. 
384;  Selwood  v.  Mildmay,  3  Ves.  306;  Miller  v.  Travers,  8  Bing.  244;  Harapsliire  v.  Pierce,  2 
Ves.  sen.  216;  Beaumont  v.  Pell,  2  P.  Wms.  141;  Thomas  v.  Thomas,  6  T.  R.  671, 

(4)  m  Swpra. 


SEC.  rv.]  Of  Declarations  of  Intention.  781 

monstraiio  non  noeet,  cum  de  persona  constat."  But  there  was  another  per- 
son to  whom  the  other  part  of  the  designation  applied :  so  that  the  entire 
description  was  not  correct  as  to  either,  but  correct  in  parts  as  to  each. 
The  declarations  of  the  testator  might  have  solved  the  difficulty  between 
the  two  claimants.  The  court,  however,  in  conformity  with  the  principle 
of  common  law  and  the  well  settled  rules  of  evidence,  determined  that  the 
evidence  of  the  testator's  instructions  for  his  will,  and  his  declarations  as 
to  the  person  whom  he  intended  to  take,  were  inadmissible,  and  had  been 
improperly  received.  To  admit  such  evidence  would  in  effect  be  admit- 
ting the  testator  himself  to  settle  the  matter  in  dispute,  by  his  own  decla- 
rations, to  be  proved  "  by  the  uncertain  testimony  of  slippery  memory." 

Where  the  ambiguity  is  cleared  up  by  the  context. 

In  such  a  case  of  ambiguity  as  that  mentioned  in  Doe  v.  Needs — where 
more  than  one  person,  or  more  than  one  subject  matter  of  devise,  answers 
fully  the  description  in  the  will — if  the  context  of  the  will  itself  shows 
which  of  the  persons,  or  which  of  the  subject  matters  was  intended,  it  has 
been  decided,  that  evidence  of  the  testator's  declarations  is  not  admissible. 
Thus,  in  the  case  of  Doe  on  the  demise  of  Westlake  agt.  Westlake,(l)  the 
devise  was  as  follows :  "  I  give  and  devise  to  Matthew  Westlake,  my 
brother,  and  to  Simon  Westlake,  my  brother's  son,  all  my  messuage,  &c." 
It  appeared  in  evidence  that  the  testator  had  three  brothers,  Thomas, 
Eichard,  and  Matthew,  each  of  whom  had  a  son  of  the  name  of  Simon. 
It  was  insisted,  that  this  established  a  latent  ambiguity  in  the  will,  and 
evidence  was  tendered  of  declarations  by  the  testator  that  he  had  intended 
to  bequeath  his  property  to  Simon  Westlake,  the  son  oi  Richard  Westlake 
(the  defendant) ;  and  this  evidence  was  received.  The  jury,  however, 
gave  their  verdict  for  the  plaintiff:  a  new  trial  was  applied  for,  on  the 
ground  that  the  verdict  was  against  evidence ;  but  the  court  refused  a 
rule.  Abbott,  0.  J.,  laid  down,  that,  in  "point  of  legal  construction,  the  de- 
vise must  be  construed  to  be  to  Simon  the  son  of  Matthew  ;  when  the  tes- 
tator was  speaking  of  his  brother's  son,  he  must  be  understood  as  speaking 
of  the  son  of  that  brother  who  was  then  particularly  in  his  mind.  Mat- 
thew Westlake  was  the  brother  then  in  the  mind  of  the  testator;  and 
consequently  Simon  Westlake,  his  son,  must  be  the  person  intended.  "  I 
cannot  entertain  the  least  doubt,"  said  the  lord  chief  justice,  "  that  he 
intended  by  this  devise  to  give  the  property  to  Simon  the  son  of  Matthew 
Westlake.  If  that  be  so  there  was  no  ambiguity  in  the  will,  and  therefore 
the  evidence  ought  not  to  have  been  received."  Here  the  evidence  tendered 
was  not  material,  because,  if  received,  it  could  not  be  allowed  to  have  any 
effect  according  to  the  principles  of  legal  construction. 


(1)  4  B.  &  A.  6T.    And  aee  Holmes  v.  Custance,  12  Vea.  269. 
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One  other  case,  thalr  of  Eichardspn  agt.  Watson,(l)  may  be  added  on 
this  subject,  in  which  there  was  a  question  as  to  the  admissibility  of  ex- 


(1)  4  B.  Ad.  787. 

Note  520. — The  case  of  Selwood  v.  Mildmay,  stated  in  the  text  (of  former  edition),  seems 
referable  to  the  head  of  inaccurate  description,  but  it  is  certainly  an  extreme  one.  See  what  ia 
said  of  it  in  Miller  v.  Travers,  <mte,  note  518.  The  stock  described  in  the  will  was  "stock  in 
the  fpur  per  cent,  annuities  of  the  Bank  of  England;''  and  the  testator,  at  the.  tune  of  making 
his  will,  had  sold  out,  and  he  then  owned  no  four  per  cent,  stock  whatever ;  but  the  proceeds  of 
his-  four  per  cent,  stock  he  had  invested  in  ICng  annuities,  and  the  court  allowed  evidence  to 
apply  the  description  in  the  win  so  as  to  carry  the  latter.  It  is  difficult  to  see  in  what  point  any 
correspondence  existed  between  the  description  and  the  subject  intended.  See  Wigram  on  Extr. 
Ev.  79,  80.  The  principle  upon  which  Selwood  v.  Mildmay  proceeded,  therefore,  however  cor- 
rect in  itself,  was  altogether  misapplied,  ^d  the  case  seems  one  which  ought  not  to  be  followed 
in  specie.     Id.  123,  124. 

The,  case  of  Goodtitle  ex  dem.  Eadford  v.  Southern,  stated  in  the  text,  seems  fairly  within  the 
the  principle  of  inaccurate  description.  A  just  construction  of  the  wUl  seemed  to  require,  that 
the  words  referring  to  the  occupation- of  the  farm  should  not  control  the  former  part  of  the 
description,  "  aU  that  my  farm  called  Trogue's  farm."  And  these  constituted  a  sufficient  descrip- 
tion, after  rejecting  the/ateo  dermmsl/ratio.    See  MiUer  v.  Travers,  amte,  note  618. 

The  case  of  Day  v.  Trigg  (1  P.  Wms.  286),  ranges  itself  precisely  within  the  same  class.  See 
Id.  1357. 

In  a  recent  case  there  was  a  lease  of  "all  that  part  of  the  park  called  or  known  by  the  name 
of  Blenheim,  or  Woodstock  Park,  situate  and  being  in  the  county  of  Oxford,  and  now  m  the 
occupation  of  one  R  S.,  lying  in  a  direct  line  across  the  said  park  from  the  gate  erected,  &c. 
(setting  out  the  abuttals),  together  with  the  farm-houses,  &o.,  belonging  to  or  appertaining  to 
the.said  premises,  and  which  are  now  in  the  occupation  of  the  said  R.  S."  It  was  held,  that  the 
land  passed  under  the  lease  which  was  comprised  within  the  description  by  the  abuttals,  though 
not  in  the  occupation  of  R.  S.  Doe  ex  dem.  Smith  v.  Galloway,  5  Barn.  &  Adol.  43.  Further 
as  to  the  English  doctrine  of  inaccurate  description,  see  2  Roll.  Abr.  52;  tit.  Grant,  P  14;  Vin. 
Abr.  87,  Grant,  Q ;  Doddrington's  Case,  2  Coke's  E.  33  ;  Door  v.  Geary,  1  Ves.  sen.  216  ;  Hamp- 
shire V,  Pierce,  2  Id.  216;  Dobson  v.  Waterman,  3  Ves.  308;  Druce  T,  Davison,  6  Tes.  82; 
Pentiqost  v.  Lee,  2  Jac.  &  Walk.  207  ;  Evans  v.  Tripp,  6  Mad.  91;  Dje  ex  dem.  Gore  v.  Lang- 
ton,  2  Barn.  Si  Aid.  680. 

The  American  oases  abound  with  illustrations  in  respect  of  the  doctrine  of  inaccurate  descrip- 
tion of  lands.  If  one  grant  his  Jiouse  in  A.,  which  formerly  belonged  to  B.,  and  it  turns  out  that 
the  grantor  had,  at  the  time,  but  one  house  in  A.,  it  shaJl  pass,  though  it  never  belonged  to  B. 
Den  ex  dem.  Proctor  v.  Pool,  4  Dev.  E.  374.  If  one  grant  whiteacre  by  name,  and  adds 
by  way  of  further  description  that  it  descended  from  his  father ;  whiteacre  shall  pass,  though  it 
descended  from  the  mother ;  because  it  was  sulficiently  identified  before.  Den  ex  dem.  Riddick 
v.  Leggat,  3  Murph.  E.  543  ;  Den  ex  dem.  Proctor  v.  Pool,  supra.  If  a  deed  call  for  land  lying 
in  the  county  of  C,  describing  it  by  courses,  distances  and  monuments,  and  it  turns  out  that  tlie 
lands  lie  in  another  county,  that  part  of  the  description  may  be  rejected  and  the  rest  take 
effect.  Boardman  v.  Reed's  Lessees,  6  Peters'  E.  344,  345 ;  Barclay  v.  Howell's  Lessee,  Id. 
511;  Stringer  v.  Young's  Lessee,  3  Id.  320,  344.  Where  the  premises  were  descril^ed  by  a  num- 
ber, and  then  monuments,  courses  and  distances,  were  given ;  it  appearing  that  at  the  time,  the 
grantor  owned  no  lot  of  that  number,  but  owned  another  lot,  falling  exactly  within  the  other 
parts  of  the  description ;  held,  that  the  number  in  the  description  should  be  rejected  as  falsa 
demonslraiio,  and  effect  be  given  to  the  residue.  Jackson  ex  dem.  McNaughton  v.  Loomjs 
18  John.  R.  81.  See  S.  C.  on  error,  19  Id.  449.  So,  on  the  other  hand,  it  appearing  that  the 
grantor  did  not  own  the  land  comprised  within  the  description  by  monuments,  courses  and 
distances,  but  did  own  lands  corresponding  with  the  number,  held  that  the  latter  should 
pass.  Lush  V.  Druse,  4  Wendell,  313;  Jackson  ex  dem.  Smith  v.  Marsh,  6  Co  wen's  E. 
281.    Where  land  wag  described  as  lying  on  Cedar  creek,  waters  of  Broad  river,  and  menu- 
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mentg,  &c,  were  added  by  •way  of  further  deBcription ;  it  appearing  that  bo  such  land  could 
b.e  found  on  the  river  named,  held  that,  eSfect  should  he  giyen  to  the  remainder  of  the  descrip- 
tion, and  it  might  be  shown  that  the  land  lay  on  Qatawba  ri^er.  Spg.  Middletpft  T,  Pprry, 
%  Bay'S'  R.  541,  in  connection  with  what  is  said  of  it,  X  Nott  &  E'Cord's  B,  261,  2(»2.  See 
ajso  Chapman  v.  Doe,  2  Leigh,  329.  Where  land,  set  off  on  a  levy,  was  described  as.  part  of  lot 
No.  3,  in  a  designated  range,  and  as  being  "  in  the  southeast  corner  of  that  pajrt  of  the  lot 
which  the  judgment  debtor  bought  of  Harvey  Wait,"  to  which  a  further  description  was  added 
designating  the  land  intended  by  courses,  distances  and  monuments ;  it  appearing  that  the 
debtor  had  purchased  no  land  of  Harvey  Wait,  but  that  he  owned  land  agreeing  with  the  de- 
scription in  other  particulars ;  held,  that  the  above  words  in  quotations  might  b,e  rejected  as  falsa 
demonspratio,  and  the  rest  of  the  description  tajte;  effect.  Wing  v.  Burgis,  1  Shepley's  R.  111. 
A  testator  devised  "  my  whole  share  of  aU  the  lands  I  own  which  lies  along  Schoharie  creek, 
Tyhieh  is  connected  with  or  belonging  to  the  old  farm,  and  known  by  the  pame  of  Ten  Byck's 
patent ; "  held,  that  a  farm  of  the  testator  lying  along  the  creek  mentioned,  but.  rujt  known  at  Ten 
Byck's  patent,  would  pass.  Doe  v.  Roe,  1  Wendell,  541.  Many  other  cases  have  held,  that  wheie 
the  subject  matter  of  a  deed  of  land  can  be  identified  by  its  name,  and  other  calls.in  the  instrument 
thp  addition  of  false  particulars,  by  way  of  further  description,  wUl  not  avoid  the  conveyance, 
but  must  be  rejected  as  having  been  inserted  through  misapprehension  or  inadvertence..  See 
Den  ex  dem.  Belk  v.  Love,  1  Dev.  &  Batt.  65 ;  Den  ex  dem.  Riddick  v.  Leggat,  3  Murph.  R. 
g39.     And  see  the  cases  infra. 

In  the  application  of  this  doctrine  to  instances  where  a  subject  matter  is  found',  which  may 
sniitisfy  either  part  of  a  repugtiant  or  contradictory  description,  bat  not  the  whole,  that  part  of 
the  description,  which,  according  to  settled  principles  of  construction,  is  presumed  to  express 
with  most  certainty  the  rutention  of  the  parties,  shall  prevail  over  others  of  less  importance. 
Accordingly,  where  a  deed  of  lands  describes  the  subject  matter  by  monuments  clearly  identified, 
^uch  a  river,  a  spring,  a, stream,  a  mountain,  a  marked  tree,  or  other  natural  object;  and  courses, 
distances  and  quantity,  are  likewise  inserted,  which  disagree  with  the  monuments,  the  descrip- 
tion by  monuments  shall,  m  general,  prevail.  For  it  is  more  likely  that  a  party  purchasing  or 
selling  land  should  make  mistakes  in  respect  to  course,  distance  or  quantity,  than  in  respect  to 
visible  objects ;  which  latter,  from  being  mentioned  in  the  deed,  are  presumed  to  have  been  exam- 
ined at  the  time.  Pemam  v.  Weed,  6  Mass.  R.  131;  Howe  v.  Bass,  2  Id.  380 ;  Jackson  ex 
dem.  Brwin  v.  Moore,  6  Cowen's  R.  706;  S.  C,  on  error,  4  Wendell,  68;  Jackson  ex  dem. 
Young  V.  Camp,  1  Cowen's  R.  605 ;  Jackson  ex  dem.  Ten  Byck  v.  Erost,  5  Id.  346 ;  Doe  ex 
defn.  Arden  v.  Thompson,  Id.  311;  Jackson  ex  dem  Livingston  v.  Barringer,  16  John.  R.  471 ; 
M^n  V.  Pearson,  2  Id.  40  ;  Jackson  ex  denj.  Staring  v.  Defendorf,  1  Cain.  R.  493  ;  Preston's 
Heirs  v.  Bowmar,  6  Wheat.  580;  Newsopj.  v.  Pryor's  Lessee,  7  Id.  7 ;  Jackson  ex  dern,  The 
Jepple  V.  Wendell,  6  Wendell,  142 ;  S.  0.,  on  error,  8  Id.  183 ;  M'lver's  Lessee  v.  Walker,  4 
Whea,t.  444;  Dogau  v.  Seekright,  4  Hen.  &  Munf.  125;  Jackson  ex  dem.  Craigie  v.  Willilnson, 

17  John.  K.  147  ;  -^ v.  Beatty,  1  Hay w.  R.  376;  Jackson  ex  dem  Havens  v.  Sprague,  1 

Paine's  R.  494;  Worthingtou  v.  Hylyer,  4  Mass.  R.  205;  Francis  v.  Hazlerig's  Ex'rs,  1  Marsb. 
Ken.  R.  96  ;  Lawless  v.  Jones,  Id.  16  ;  Wishart  v.  Cosby,  Id.  382  ;  Helm  v.  Small,  Hard.  R. 
3,63;  Baker  V.  Seekright,  1  Hen.  &  Munf.  177;  White  v.  Egan,  1  Bay's  R.. 247-;  Herbert  v. 
Wise,  3  Call's  R.  209 ;  Marshall  v.  Cume,  4  Cranch,  172  ;  Jackson  ex  dem.  Rogers  v.  Gardinier, 
7  John.  K.  217  ;  Thompson  v.  Gray,  2  Stew  &  Porter,  60 ;  Wing  v.  Burgjs,  1  Shepley's  R.  HI ; 
Tose  V.  Handy,  2  Greenl.  R.  321 ;  Alshire's  Lessee  v.  Hulse,  1  Wright's  R.  171 ;  Chinoweth  v. 
Haskell's  Lessee,  3  Peter's  R.  96  ;  Den  ex  dem  Begd  v.  Shenck,  2  Dev.  R.  415 ;  'I'ymasou  v. 
Bates,  14  Wendell,  671,  675,  676,  677,  et  seq. ;  Jackson  ex  dem  Ellice  v.  Britton,  4  Wendell,  507  ; 
Barclay  v.  Howell's  Lessee,  6  Peters'  R.  498,  610,  511 ;  Boardman  v.  Reed's  Lessee,  Id.  328 ; 
Jackson  ex  dem.  Suflern  v.  McConuell,  19  Id.'175.  Where  land  is  designated  by  a  name,  as 
Quicksale,  and  then  a  description  by  metes  and  bounds  is  added,  which  includes  more  than 
Quicksale,  the  latter  description  shall  prevail  over  the  former.  See  Mundell  v.  Hugh,  2  GUI  & 
John.  206;  Hawkins  v.  Hanson,  1  Harr.  &  McHen.  523;  Hall  v.  Gittings,  2  Harr.  &  Jolm.  112. 
The  monuments  which  shall  control  course,  distance,  &c.,  under  such  circumstances,  may  be  any 
objects  which  are  visible,  fixed,  and  clearly  ascertained ;  as  the  lands  of  other  individuals,  or 
their  comers.  Howe  v.  Bass,  2  Mass.  R.  380 ;  Pemam  v.  Weed,  6  Id.  131 ;  Wendell  v.  Jackson 
ex  dem.  The  People,  8  Wendell,  190.    A  clearing  is  within  the  rule.    Jackson  ex  dem.  Butler 
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V.  "Widger,  T  Cowen's  R.  723.  See  Wendell  v.  Jackson  ex  dem.  The  People,  8  "Wendell,  190 ; 
Tymaaon  V.  Bates,  14  Id.  690.  So  Is  s,  stake,  s,  post,  a  stone,  ka.  Jackson  ex  dem.  Eoberts  v.. 
Ives,  9  Cowen's  R.  661;  Alshire  v.  Hulse,  1  Wright's  R.  1T2  ;  Jackson  ex  dem.  The  People  v- 
Wendell,  5  Wend.  142,  146 ;  S.  C,  on  error,  8  Id.  1 83.  A  highway,  also.  Rich  v.  Rich,  16 
Wend  663.  Where  a  grant  describes  a  line  as  running  on  a  designated  course,  from  an  ascer- 
tained point,  "up  and  along  a  certain  stream;"  the  line  must  follow  the  stream,  though  that 
involve  a  departure  from  the  course  called  for.  Jackson  ex  dem.  Ten  Eyck  v.  Frost,  5  Cowen's 
R.  346.  And  where  a  deed  describes  a  line  as  running  across  a  river,  or  stopping  at  a  river,  you 
must  go  across  the  river  in  the  first  case,  and  stop  at  it  in  the  other,  notwithstanding  the  course, 
distance,  and  quantity,  designated  in  other  parts  of  the  description,  may  not  correspond  with 
such  running.  Newsom  v.  Pryor,  1  Wheat.  R.  7.  Where  a  line  was  described  as  running  from 
one  landmark  to  another,  and  the  description  referred  to  no  intermediate  monument,  nor  any 
bevel  or  curve  line ;  held,  that  the  Une  must  be  run  straight  between  the  designated  termini, 
without  regard  to  either  course  or  distance.  Dogan  v.  Seekright,  4  Hen.  &,  Munf  125 ;  Allen  v. 
Kingsbury,  16  Pick.  235. 

The  monuments  which  are  to  exert  this  controlling  influence  over  course,  distance,  &c.,  where 
land  is  found,  which  may  answer  either  part  of  the  description,  must,  in  general,  be  called  for  by 
the  instrument.  Per  Walworth,  Chancellor,  in  Tymason  v.  Bates,  14  Wend.  671,  680;  Reed  v. 
Shenck,  2  Dev.  R.  416.  See  Boardman  v.  Reed  Lessees,  6  Peters'  R.  341,  342.  Some  eases, 
however,  especially  in  North  Carolina,  have  gone  further ;  holding,  that  where  a  deed  describes 
the  land  by  courses  and  distances  only,  and  old  marks  are  found  on  the  ground,  corresponding 
in  age,  as  well  as  can  be  ascertained,  with  the  date  of  the  deed,  and  so  nearly  agreeing  with  the 
courses  and  distances,  that  they  may  be  well  supposed  to  have  been  made  for  its  boundaries,  the 
marks  shall  be  taken  as  the  termini,  of  the  land.     Per  Henderson,  C.  J.,  in  Reed  v.  Shenck,  2 

Dev.  K.  417  ;  v.  Beatty,  1  Hayw.  R.  376,  377.     See  Baker  v.  Seekright,  1  Hen.  &  Munf. 

177.  But  these  decisions  have  been  regretted,  and  are  difficult  to  be  maintained.  Where  a 
subject  matter  is  found,  answering  the  description  by  courses  and  distances,  and  there  is  nothing 
in  the  deed  from  which  a  different  intent  can  be  inferred,  than  that  so  expressed,  upon  what 
principle  can  the  description  be  limited  by  matters  aliunde,  and  in  respect  to  which  the  deed  is 
silent  ?  To  extend  the  operation  of  the  deed  in  such  case,  so  as  to  embrace  lands  not  withiu  the 
courses  and  distances,  seems  still  more  anomalous  and  objectionable.  "  For  what  passes  the  land 
not  included  by  the  description  in  the  deed,  but  included  by  the  marked  termini  ?  Not  the 
deed ;  for  the  description  contained  in  the  deed,  does  not  comprehend  it.  It  passes,  therefore, 
by  parol,  or  by  a  mere  presumption."  Per  Henderson,  C.  J.,  in  Reed  v.  Shenck,  2  Dev.  R.  417. 
In  Jackson  ex  dem.  Livingston  v.  Freer  (17  John.  R.  29),  the  parties  were  held  to  be  governed 
by  the  Unes  actually  run,  and  marked  on  the  ground ;  but  there,  the  description  was  by  reference 
to  a  map  on  file,  which  the  court  deemed  a  virtual  reference  to  the  field-book,  or  original  survey, 
accompanying  the  map.  The  case,  therefore,  proceeded  on  the  principle  that  the  lines  marked 
on  the  ground,  were  in  effect  called  for  by  the  patent,  and  hence  should  control  the  course  and 
distance  mentioned  in  the  map.  See  also,  per  Coweu,  J.,  in  Rich  v.  Rich,  16  Wend.  677  ; 
Mclver's  Lessee  v.  Walker,  4  Wheat.  R.  444.  But  see  Jackson  ex  dem.  Overacker  v.  Cole,  16 
John.  R.  256.  In  Mclver's  Lessee  v.  Walker  (4  Wheat.  445,  447,  448,  supra),  the  proposition 
seems  to  have  been  distinctly  recognized,  that  if  there  is  nothing  in  the  deed  to  control  the  call 
for  course  and  distance,  the  land  must  be  located  by  the  courses  and  distances,  according  to  the 
magnetic  meridian. 

So  where  there  is  a  call  for  monuments,  which  are  so  defectively  described,  as  to  be  incapable 
of  being  identified ;  e.  g.,  a  beech  tree  without  any  mark,  standing  among  a  number  of  trees  of 
the  same  genus.  See  Greenup  v.  Lyne's  Heirs,  2  Bibb's  R.  369 ;  Chinoweth  v.  Haskell's  Lessee 
3  Peters'  R.  96  ;  Alshire  v.  Hulse,  1  Wright's  K.  171. 

So,  of  course,  if  the  monuments  called  for,  though  sufficiently  described,  are  gone,  and  their 
original  location  cannot  be  ascertained.  Tymason  v.  Bates,  14  Wend.  677,  per  Walworth,  Chan- 
cellor ;  Linscolt  v.  Fernald,  5  Greenl.  R.  503  ;  Jackson  ex  dem.  EUice  v.  Brittou,  4  Wend.  507  • 
Alshire  v.  Hulse,  1  Wright's  R.  171.  In  respect  to  hearsay  and  declarations  in  ascertaming  the 
position  of  ancient  monuments,  Ac,  see  ante,  note  87. 

Wliere  the  disagreement  is  between  course  and  distance,  merely,  it  seems  there  is  no  rale 
which  determines  which  shall  yield.    The  one  or  the  other  may  be  prefen-ed  according  to  oir- 
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cumstanoes.  Preston's  Heirs  v.  Bowmar,  6  Wheat.  580.  And,  semble,  that  in  such  a  case,  the 
equity  of  a  party  in  possession,  claiming  under  a  title  good  in  itself,  is  such  a  circumstance  aa 
should  determine  the  question.    Id. 

Quantity  must  generally  yield  to  course  and  distance ;  the  latter  being  esteemed  the  most 
certain  in  the  abseuce  of  other  calls.    See  Jackson  ei  dem.  Havens  v.  Sprague,  1  Paine's  R. 
494,  49*7 ;  Jackson  ex  dem.  Livingston  v.  Barringer,  15  John.  B.  472  ;  Powell  v.  Clark,  5  Mass. 
R.  355 ;  Jackson  ex  dem.  Putnam  v.  Bowen,  1   Cain.  R.  358.     If  a  grant  be  to  S.  S.  of  one 
thousand  acres,  and  no  more,  describing  it  by  certain  lines  which  include  two  thousand  acres,  the 
two  thousand  acres  shall  pass ;  and  quantity,  it  has  been  said,  is  in  no  way  material,  except 
where  the  boundaries  are  doubtful ;  and  then  it  comes  in  with  more  or  less  force  according  to 
the  features  of  the  particular  case.    Den  ex  dem.  Riddiok  v.  Leggat,  3  Murph.  R.  539.    See 
Jackson  ex  dem.  Sufifern  v.  McConnell,  19  Wend.  175.     Where  the  distance  given  was  six  chains 
or  thereaiouis,  and  the  quantity  definite ;  held,  that  the  latter  should  govern,  as  being  under  the 
circumstances  most  certainly  indicative  of  the  intent.    Jackson  ex  dem.  Zimmerman  v.  Zimmer- 
man, 2  Cain.  R.  146.     Quantity  may  be  a  circumstance  of  decisive  importance  in  a  description, 
though  it  is  not  often  so.     "If  one  own  two  lots  in  a  town,  one  of  half  an  acre,  and  the  other 
of  an  acre,  and  grant  his  a£re  lot,  or  his  lot  containing  one  acre ;  in  the  absence  of  a  more  certain 
description,  the  deed  shall  not  be  void,  but  will  pass  the  larger  lot,  although  it  may  upon 
admeasurement  be  a,  few  feet  over  or  under  an  acre ;  for  the  purpose  was  not  to  denote  how 
much,  but  which  parcel  was  meant."    Per  RufBn,  C.  J.,  in  Den  ex  dem.  Proctor  v.  Pool,  4  Dev.  374. 
The  eases  above  cited  will,  in  the  main,  be  found  to  range  themselves  under  the  head  of  inac- 
curate description.     On  applying  the  instrument,  it  is  discovered  that  all  the  calls  or  descriptive 
terms  cannot  be  satisfied ;  and  there  being  enough  in  the  other  part  or  parts  of  the  description 
to  ascertain  the  subject  matter  intended,  the  falsa  demonstratio  is  rejected  aa  surplusage,  and  the 
remainder  of  the  description  takes  effect.    This  doctrine,  we  have  seen,  has  been  acted  upon  by 
the  American  courts  in  reference  to  two  classes  of  cases.     1st.  Where  no  subject  matter  can  be 
found,  corresponding  with  one  part  of  the  description.     2d.  Where  a  subject  matter  ia  proved 
to  exist,  which  might  satisfy  either  part  of  the  description  taken  separately,  but  from  the  fact  of 
such  parts  being  incongruous,  both  cannot  take  effect ;  in  which  instance  the  most  certain  part 
is  preferred,  and  the  other  rejected,  as  having  been  inserted  through  misapprehension  or  mistake. 
With  regard  to  evidence  of  intention,  the  rule  seems  to  be  the  same  in  both  classes  of  cases. 
They  are  not  to  be  confounded  with  instances  where  the  description  is  found  indifferently  or 
equally  applicable  to  more  than  one  object  or  subject ;  for  there,  the  inquiry  ia,  what  did  the 
party  intend  to  express  ?    But  in  cases  falling  within  the  maxim,  falsa  demonstratio  non  nocet,  the 
inquiry  is  restricted  to  the  meaning  of  the  terms  used,  and  to  the  intent  which  the  language  of 
the  insirwment  expresses.    See  Wigram  on  Extr.  Ev.  39,  et  seg. ;  Id.  130,  131,  132,  133,  eiseq. ;  Id. 
137,  138.     And  see  Doe  v.  Roe,  1  Wend.  541.    Where  there  is  a  description  by  monuments,  and 
also  by  courses  and  distances,  and  on  looking  out  of  the  deed,  the  two  parts  of  the  description 
are  found  to  be  repugnant,  evidence  of  an  intent  that  the  most  material  and  certain  part  should 
yield  to  the  other,  is  not  admissible.    See  Howe  v.  Bass,  2  Mass.  Rep.  380 ;  AUen  v.  Kingsbury 
16  Pick.  235  ;  Dogan  v.  Seekright,  4  Hen.  &  Munf.  12.3 ;  Reed  v.  Shenck,  2  Dev.  Rep.  415. 

In  some  cases,  it  has  been  said,  it  is  clear,  that  "  only  that  thing  is  meant  in  which  all  the 
particulars  of  the  description  concur."  Per  Ruffin,  C.  J.,  in  Den  ex  dem.  Proctor  v.  Pool,  4  Dev. 
Rep.  373.  Where  all  the  particulars  are  necessary  to  identify  the  thing  described,  evidence  of 
an  intent  to  embrace  a  subject  matter  not  answering  every  part  of  the  description,  is  inadmissible. 
Id.  And  see  per  Walworth,  Chancellor,  in  Wendell  v.  Jackson  ex  dem.  The  People,  8  Wend. 
189.  See  a  note  containing  the  English  doctrine  in  an  extract  from  Preston  on  Abstracts,  6 
Cowen's  Rep.  720;  also  Worthington  v.  Hylyer,  4  Mass.  Rep.  205,  per  Parsons,  C.  J.;  per 
Spencer,  J.,  in  Jackson  ex  dem.  Rogers  v.  Clark,  7  John.  Rep.  224 ;  Den  ex  dem.  Riddick  v. 
Leggat,  3  Murph.  Rep.  539. 

In  other  cases,  the  description  being  by  several  particulars  of  equal  importance,  distinct  things 
are  found,  of  which  one  answers  to  one  description,  and  another  to  the  other,  but  neither  answers 
to  the  entire  description.  Under  such  circumstances,  it  has  been  said,  the  conveyance  would  be 
'noperative,  because  it  was  intended  to  pass  but  one,  and  it  cannot  be  determined  which  part  of 
the  description  should  be  rejected  as  surplusage.  Per  RufBn,  C.  J.,  in  Den  ex  dem.  Proctor  v. 
Leggat,  3  Murph.  Rep.  373.    But  see  per  Parsons,  C.  J.,  in  Worthington  v.  Hylyer,  4  Mass.  Rep. 
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trinsic  evidence,  in  an  instance  of  a  similar  kind  of  ambiguity .  The  devise 
was  as  follows  :  "  I  give  and  devise  the  close  in  Kirton  aforesaid,  now  in 
the  occupation  of  John  Watson,  to,  &c."  It  was  proved  that  the  testator, 
at  the  time  of  making  his  will,  had  two  closes  in  Kirton,  separated  from 
each  other  by  intervening  properties,  and  known  by  different  names. 
Evidence  was  received  at  the  trial  of  what  took  place  on  the  occasion  of 
the  testator's  giving  instructions  for  the  making  of  a  former  will,  two  years 
before  the  making  of  the  will  in  question ;  and  the  evidence  "W-as  given  by 
the  attorney  who  made  ihe  former  will,  but  who  did  not  make  the  last. 
Part  of  this  evidence  tended  to  show  that  the  testator  at  that  time  intended 
to  give  to  the  devisee  ihe  land  in  the  occupation  of  John  Watson  (which 
would  include  both  the  closes),  and  it  was  argued  by  counsel,  that  the 
term  "  the  close"  must  be  taken  to  mean  "  the  land ;"  but  to  this  Argu- 
ment there  was  a  decisive  answer  given  by  the  testator  himself,  who,  in 
other  parts  of  his  will,  had  used  the  word  "closes,"  thereby  showing,  that 
by  the  word  "close,"  he'  did  not  mean  " land"  generally,  but  meant  to 
use  the  word  in  its  ordinary  sense  of  inclosure.  Lord  Denman,  C.  J., 
thought  it  very  doubtful,  whether  the  evidence  of  the  former  will,  and 
what  took  place  preparatory  to  it,  was  admissible.  The  other  judges  said 
nothing  on  that  point.  All  agreed,  'that  the  evidence  could  not  have  any 
effect,  as  it  would  only  show  that  the  testator  intended  to  devise  some  close 
in  the  occupation  of  the  person  named,  but  did  not  designate  which  of  the 
two ;  and  they  held  the  will  to  be  void  for  uncertainty.  It  became  unne- 
cessary to  enter  into  the  question  of  admissibility,  since  the  evidence  was 
useless,  if  admitted  :  but  on  examination  it  will  be  found,  that  much  the 
greater  part  of  the  evidence,  if  not  the  whole,  was  certainly  inadmissible. 

Conversation  between  parties  to  agreement. 

In  one  case,(l)  Gibbs,  0.  J.,  admitted  a  conversation  between  the  parties 
to  an  agreement  at  the  time  it  was  entered  into  as  evidence  of  the 
meaning  in  which  a  doubtful  term  had  been  used.  The  agreement  was 
between  the  master  of  a  ship  and  the  ship  owners,  whereby  the  former 
was  to  perform  a  certain  voyage  and  to  receive  a  fixed  sum  "  in  lieu  of 
privileges ;"  and  the  question  was  as  to  the  meaning  of  the  word  "  privi- 
lege."   The  chief  justice  aidmitted  the  conversation  upon  the  ground  that 


206,  who  says  that  both  shall  pass,  rather  than  the  conveyance  be  defeated.  And  qnere, 
■whether  cases  of  this  sort  are  not  within  the  rule,  stated  ante  (note  518),  allowing  extrinsic  and 
direct  evidence  of  intention,  where  two  objects  or  subjects  are  equally  within  the  entire  descrip- 
tion. Several  decisions  certainly  have  gone  very  far  toward  answering  this  question  in  the 
affirmative.  See  Wigram  on  Bxtr.  Ev.  1&  ei  seq. ;  Thomas  v.  Thomas,  6  T.  R.  Gtl,  stated  in  the 
text;  Vernor  V.  Henry,  3  Watts'  Rep.  385,  391,  392,  393;  Doe  v.  Roe,  1  "Wend.  541;  Smith  v. 
Smith,  1  Bdw.  Ch.  Rep.  189;  S.  0.,  4  Paige,  271;  Barclay  v.  Howell's  Lessee,  6  Peters'  Rep. 
498,  510,  511. 

As  to  evidence  of  intention,  generally,  and  in  respect  to  instances  where  a  deed  or  other 
writing  shall  be  deemed  void  for  uncortiiinty,  see  ante,  note  516. 

(i)  Birch  V.  Eepeyster,  4  Camp.  386 ;  S.  C,  1  Stark.  R.  210.    See  Sweet  v.  Lee,  3  M.  &  G.  452. 
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it  being  a  mercantile  term,  it  was  necessary  to  learn  its  meaning  from  mer- 
cantile men ;  and  that  if  indifferent  witnesses  might  be  called  to  explain 
the  word,  the  construction  put  upon  the  word  by  the  parties  themselves 
before  entering  into  the  agreement  was  admissible.  It  may  be  doubted, 
however,  whether  this  ruling  was  correct :  the  evidence  of  mercantile  nje^ 
would  have  been  admissible  to  show  what  the  term  meant,  by  general 
usage  among  merchants ;  the  evidence  admitted  went  only  to ;  show  the 
sense  in  which  the  parties  had  used  the  term  in  that  particular  QoatraQt,(l) 


SECTIOlSr  V. 

Of  the  Admissibility  of  Evidence  of  Usage  with  reference  to  Commercial  arid 

other  Contracts. 

Cases  will  now  be  mentioned,  in  which  evidence  of  usage  has  been  ad- 
mitted, in  aid  of  the  construction  of  written  instruments.  This  evidence 
has  been  received  for  explaining  or  filling  up  terms  used  in  commercial 
contracts,  policies  of  insurance,  negotiable  instruments,  and  other  writings 
of  a  similar  ,kind, — when  the  language,  though  well  understood  by  the 
parties,  and  by  all  who  have. to  act  upon  it  in  matters  of  business,  would 
often  appear  to  the  common  reader  scarcely  intelligible,  and  sometimes  al- 
•  most  a  foreign  language.  The  terms  used  in  these  instruments  are  to  be 
interpreted  according  to  the  recognized  practice  and  usage,  with  reference 
to  which  the  parties  are  supposed  to  have  acted ;  and  the  sense  of  the 
words,  so  interpreted,  may  be  taken  to  be  the  appropriate  and  true  sense 
intended  by  the  parties.(2) 


(1)  See  Smith  v.  Jeffryes,  15  M.  &  "W.  561. 

(2)  As  to  the  general  principle,  see  by  Lord  ^Barclwic^e,  p.,  in  Baker  v.  Paine,  X  Ves.  ^en.  459 ; 
and  in  Blunt  v.  Cumyns,  2  Id.  331. 

Note  521. — The  rale  governing  the  admissibility  of  parol  evidence,  with  reference,  to  th^segse 
of  the  words  usedin  the  written  instrument,  is  thus  laid  down^  by ,  Lord  Ellenborough,  in  theiOase 
of  Robertson  v.  French  (4  Bast,  135) :  "  Terms,  are  to  be  understood  in  their  plaiiu,  ordinary,  and 
popular  sense,  unless  they  have  generally,,  in  respect  to,  the  subject  matter,  or,, by  the  known 
usage  of  trade,,  or  the  like,  acquired  a  peculiar  sense  distinct  from  the  popular  sense  of  liie  pame 
words.  See  also  Math.  Pres.  Ev.  44;  Taylor  v.  Briggs,  2,  Oarr.  ifc  Payne,  525 ;  Smith  v.  ;Wilson, 
3  Barn.  &  Adol,  '7.28 ;  Clayton  v. .  .GrKegsqn,  4:  Nev.  &  ,M.  602 ;  Bold  v.  Ray^ier,  1 M.  &  iW.  343  ; 
Blackett  V.  Royal  Exchange, Ins.  Co.,  2,C.,&  J.  249;  .Wigram,  on , Eztr.  Bv.  13,  e^seg.^jper  Sav- 

.  age,  G.  J.,„in  Boorman  v.  Johnston,  .12  Wend.  613.     See  Wte,  note  510. 

(Where  the,  terms  of  the  instrument  are  ambiguous,  the.oYidence  of  vjsage is  admissible  to  sjipw 
in  what  sense  they  were  used  by  the  parties ;  as  where  a  quantity  of  wheat  was  receipted  »«'  store, 

..oi'On freight.    .G-opdyear  v.,Pgden,  4,HillIl.  104;;  ,Dawson,  v.  Kittle,  Id.  107;  (Jutyi^ater.v.  Nel- 

,  son,  20  Barb.  29..  Oa;the  other  .hand,  where  the  tejans  of  a  written,  cpfttract  are  dear  and.expli- 
cit,  evidence  of  usage  cannot  be  received  to  engraft  upon  th^iftstsHment  a,iiieaning  different  .ftpm 

,  that  which  .has-. been  expressed.,.  Cooper  v.  Purvis,  1  Jones'  Lawi(N.  ,C.),rl41 ;  Petty  v.  Gayle,  25 
Ala.  472  ;  Hinton  v.  Loojse,  5  HiU  N.  T.  437 ;  The  M.  Safety  Ins._  Co,  v.  Hone,  2  Coms.  ?25 ; 
MaUory  v.  Willis,  4  Id.  76;  Beals  v.  Terry,  2,  Sand.  127  ;  Wadswo.rth  Y„AilQQtt,  2  S9l,den,Ei.i64, 
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Usage  must  be  general. 

The  question  in  such  cases  is,  whether  there  is  a  recognized  practice 
and  usage  with  reference  to  the  business  out  of  which  the  written  contract 
arises,  and  to  which  it  relates,  which  gives  a  particular  sense  to  the  words 
employed  in  it,  so  that  the  parties  may  be  supposed  to  have  used  those 
words  in  such  sense.  The  character  and  description  of  evidence  admissi- 
ble for  that  purpose  is,  the  fact  of  a  general  usage  and  practice  prevailing 
in  the  particular  trade  or  business,  not  the  judgment  and  opinion  of  the 
witnesses ;  for  the  contract  may  be  safely  and  correctly  interpreted  by 
reference  to  the  fact  of  usage  ;  as  it  may  be  presumed,  that  such  fact  is 
known  to  the  contracting  parties,  and  that  they  contract  in  conformity 
thereto;  but  the  judgment  or  opinion  of  witnesses  affords  no  safe  guide 
for  interpretation,  as  such  judgment  or  opinion  is  confined  to  their  own 
knowledge.(l) 

Illustrations. 

In  an  early  case,(2)  where  an  insurance  was  on  a  ship  from  London  to 
the  Bast  Indies,  warranted  to  depart  with  convoy,  the  court  held,  that 
this  clause  of  warranty  must  be  construed  according  to  the  usage  among 
merchants,  that  is,  from  such  place  where  convoys  are  to  be  had.  So 
where  the  insurance  was  on  goods  till  landed,  and  the  defence  to  the  ac- 
tion was  that  the  plaintiff  had  been  guilty  of  unreasonable  delay  in  land- 
ing, the  court  held, (8)  that  the  question  could  only  be  decided  by  proof 
of  the  usual  practice  of  the  trade, — witb  which  every  underwriter  is  sup- 


Evidence  of  usage  is  received  to  define  the  meaning  of  a  term  used  in  a  contract ;  as  where  a 
note  was  made  payable  in  Canada  money  (Thompson  v.  Sloan,  23  Wend.  71 — TS);  or  to  supply 
a  term  not  expressed ;  e.  g.,  to  show  that  by  a  custom  or  usage  of  business  in  a  particular  city, 
goods  sold  by  dry  goods  jobbers,  not  purchased  for  cash,  are  sold  on  a  credit  of  six  montlis 
(Parnsworth  v.  Chase,  19  N.  H.  634);  by  the  tacit  consent  of  the  parties,  the  usage  enters  into 
the  contract  (Lee  v.  Killman,  3  Gray  (Mass.)  594) ;  unless  there  be  some  law  in  conflict  with  the 
\isage.  Evans  v.  Myers,  25  Penn.  State  R.  114;  'Woodruff  v.  Merchants'  Bank,  6  HLU  R.  174  ; 
Bowen  v.  Newell,  4  Selden  R.  190.  See  Steward  v.  Scudder,  4  Zabr.  (N.  J.)  96,  where  an  effort 
was  made  to  show  that  a  sale  for  cash  meant  a  short  credit.) 

(1)  By  Tindal,  C.  J.,  in  Lewis  v.  Marshall,  '7  M.  &  G.  129,  744. 

(Where  there  is  a  usage  of  long  standing,  it  forms  a  part  of  the  law  of  the  contract  (Banner  v. 
The  Bank  of  Columbia^  9  Wheat.  582) ;  the  parties  are  presumed  to  contract  with  reference  to 
it.  Mills  V.  The  Bank  of  U.  S.,  11  Wheat.  431.  Not  so  in  respect  to  a  recent  usage  of  a  par- 
ticular bank  (Adams  v.  Otterback,  15  How.  U.  S.  539);  or  as  to  the  meaning  of  a  word  in  gene- 
ral use,  i.  c,  the  word  storehouse  as  used  in  a  policy  of  insurance.  Wall  v.  The  East  River  Ins. 
Co.,  3  Duer  R.  264,  and  the  same  case  in  the  Court  of  Appeals,  3  Selden  R.  370.) 

(2)  Lethulier's  Case,  2  Salk.  443.  See  also  Selby  v.  Ewer,  1  Doug.  72;  Chaurand  v.  Anger- 
stein,  Peake  N.  P.  C.  43 ;  Anderson  v.  Pitcher,  2  B.  &  P.  164.  See  further,  as  to  evidence  of 
usage  in  the  construction  of  a  policy  in  reference  to  the  port  of  destination,  Gregory  v.  Christie, 
3  Doug.  419;  Preston  v.  Greenwood,  4  Id.  28. 

(3)  Noble  V.  Kennoway,  1  Doug.  510.  See  also  Ougier  v.  Jennings,  1  Camp.  505,  n.;  Moone 
V.  Witney  Union  (Guardians),  3  N.  C.  817;  Vallance  v.  Dewar,  1  Camp.  503;  Haynes  v.  HoUi- 
day,  1  Bing.  587  ;  Bold  v.  Rayner,  1  M.  &  W.  343 ;  Powell  v.  Horton,  2  N.  C.  668. 
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posed  to  be  acquainted,  whether  the  practice  has  been  recently  or  long 
established. 

Proof  of  the  mercantile  acceptation  and  meaning  of  a  term  is  admissible 
to  explain  a  charter  party  :  as,  to  explain  the  term  "cotton  in  bales,"(l) 
or  to  show  that  in  mercantile  transactions  good  barley  and^ne  barley  sig- 
nified ditferent  things.(2)  In  like  manner  evidence  has  been  held  admis- 
sible to  show  that  the  words,  ''  in  turn  to  deliver,"  in  a  charter  party  re- 
lating to  a  cargo  of  coals,  had  by  the  usage  of  the  particular  trade  acquired 
a  known  meaning  with  reference  to  certain  special  regulations  at  the  port 
of  delivery.(3) 

Evidence  of  usage  of  trade  has  been  admitted  to  explain  the  terms  used 
in  a  receipt  bill,  which  had  been  given  by  the  defendant  to  the  plaintiff, 
who  had  sold  to  a  third  person  goods  specified  in  the  bill,  and,  by  direc- 
tion of  the  buyer,  sent  them  to  the  defendant,  sending  at  the  same  time  the 
receipt  bill  for  his  signature.(4)  The  bill  was  signed  by  the  defendant, 
and  purported  that  the  goods  specified  were  recsived  on  account  of  the 
plain tiff^or-  the  buyer.  The  defendant,  having  shipped  the  goods  in  the 
name  of  the  buyer  under  his  order,  was  sued  in  an  action  of  trover : 
and  at  the  trial  it  was  insisted,  on  the  part  of  the  plaintiff,  that  the  receipt 
bill  must  be  construed  according  to  the  general  usage  of  the  trade,  and 
that  although  the  defendant  was  to  attend  to  the  directions  of  the  buyer, 
as  to  preparing  and  packing  the  goods,  yet  he  was  still  to  hold  them  sub- 
ject to  the  further  orders  of  the  plaintiff,  and  not  to  part  with  them  with- 
out his  authority.  Lord  Abinger,  0.  B.,  held,  that  there  was  an  ambi- 
guity in  the  language  of  the  instrument,  as  it  appeared  that  the  defendant 
was  to  hold  the  goods  for  one  person,  and  yet  on  account  of  another ;  and, 
therefore,  that  this  case  came  within  the  general  rule,  that  upon  a  mercan- 
tile instrument  evidence  of  usage  may  be  given  in  explanation  of  an  am- 
biguous expression.  » 

The  same  rule  which  admits  evidence  of  custom  and  usage  to  annex 
incidents  to  written  contracts  in  commercial  transactions,  extends  also  to 
contracts  in  other  transactions  of  life,  wherein  known  usages  have  pre- 


(1)  Taylor  v.  Briggs,  2  C.  &  P.  525.  As  to  the  kneaning  of  the  terms  "cargo"  and  "freight," 
in  a  shipping  contract,  see  Lewis  v.  Marshall,  1  M.  &  G.  729. 

(2)  Hutchinson  v.  Bowker,  5  M.  &  W.  535. 

(3)  Eobertaon  v.  Jackson,  2  0.  B.  41 2. 

(Evidence  of  a  usage  is  not  received  to  vary  the  express  terms  of  a  contract ;  nor  will  it  be  re- 
ceived to  show  that  words  of  a  plain  and  well  known  signification  have  acquired  a  directly  differ- 
ent sense,  unless  the  usage  is  precise,  definite  and  universal  where  it  exists ;  as  to  show  that  on 
a  sale  of  grain  or  flour  for  cash,  the  custom  is  to  deliver  so  many  days  before  demanding  cEish  for 
it.  Steward  v.  Seudder,  i  Zabr.  (N.  J.)  96;  Poley  v.  Mason,  6  Md.  37  ;  Cathn  v.  Smith,  24  Tt. 
85.  Usage  is  admissible,  because  the  parties  are  presumed  to  have  acted  or  contracted  with  re- 
ference to  it ;  and  only  when  that  presumption  fairly  arises.  Merchants'  M.  Ins.  Co.  v.  Wilson,  2 
Md.  217;  George  v.  Bartlett,  2  Poster  (N.  H.)  496;  Berkshire  "W.  Co.  v.  Proctor,  7  Ousb,  411; 
Leache  v.  Beardslee,  22  Conn.  404. 

(4)  Bowman  v.  Horsey,  2  Moo.  &  E.  85. 
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vailed  and  been  established :  this  has  been  allowed  upon  the  presumption 
that  in  such  transactions  the  parties  did  not  mean  to  express  in  -writing 
the  ■vs'hole  of  the  contract  by  which  they  intended  to  be  bound,  but  to  con- 
tract also  with  reference  to  those  known  usages.(l) 

Thus,  in  an  action  upon  a  contract  for  the  sale  of  a  thousand  deals,  it 
would  be  competent  to  show  that  the  word  thousand  meant,  according  to 
the  usage  and  common  understanding  of  the  place  where  the  contract  was ' 
made,  something  more  than  it  would  in  its  ordinary  sense.(2)  "Where  a 
contract  was  in  these  terms : — "  Sold  eighteen  pockets  Kent  hops,  at 
100s.,"  and  it  appeared  that  a  pocket  of  hops  contained  more  than  a  cwt. ; 
it  was  held, (3)  that  evidence  was  admissible  to  show  that,  by  the  usage  of 
the  hop  trade,  a  contract  so  worded  was  understood  to  mean,  100s.  per  cwt. 
Where  the  manager  of  a  theatre  agreed  by  writing  to  engage  an  actress 
for  three  years,  and  pay  her  a  fixed  salary  "per  week"  during  that 
period ;  parol  evidence  was  held  to  be  admissible  to  show,  that  by  the 
usage  of  theatres  the  salary  was  to  be  paid  only  during  the  theatrical  sea- 
son ; — I.  e.,  during  the  time  when  the'  theatre  was  open  for  performance — 
for  the  thrfee  years.(4) 

In  a  recent  case  (5)  it  was  held,  that  evidence  was '  admissible  to  show 
that  by  the  established  usage  of  the  tobacco  trade,  all  sales  are  by  sample, 
although  not  expressed  in  the  bought  and  sold  notes.  And  evidence  of 
the  course  of  business  and  custom  of  London  bankers,  has  been  admitted 
to'  exiplain  the  authority  meant  to  be  given  to  a  London  banker  by  a  power 
of  attorney  to  sell  stock,  sent  through  a  country  banker.(6) 

Evidence  is  also  admissible  to  show,  that  under  a  contract  in  a  particular 
trade  it  is  the  custom  that  the  persons  employed  in  that  trade  should  have 
celtain  holidays  in  the  year,  and  the  Sundays  to  themselves.(7) 

"Where  evidence  rejected. 

But  where  the  defendant  by  an  agreement  in  writing  had  contracted 
"  to  win  stones,  &c.,  for  the  purpose  of  building  certain  cottages,"  it  was 
ruled,  that  parol  evidence  was  not  admissible  for  the  purpose  of  showing 
that  the  term  "  building"  was  intended  to  include  tile-pointing  and  plas- 
tering ;  and  Creswell,  J.,  said,  that  the  construction  of  the  contract  being 


(i)  See  judgment  by  Parte,  B'.,  in  Sutton  v.  Warren,  1'  M.  Si  "W.  4U. 

(2)  See  by  Parke,  B.,  in  Stnitli  v.  "Wilson,  3  B:  &  Ad.  728. 

(See  also  Sbntior  v.  itellerman,  18  Mis.  (3  Bennett)  509.  The  rule  is  different  where  the  law 
declares  how  nbany  pounds  make  a  ton;  here  a  conflicting  custom  cannot  be  shown.  Evans  v. 
Myers,  25  Penn.  State  R.  114;  Manny  v.  Beekmau  Iron  Co.,  9  Paige,  188. 

(3)  Spioer  v.  Cooper,  1'  Q.  B.  424. 

(4)  Grant  v;  Maddox,  15  M.  &  "W.  131.    See  Kemble  v.  Farren,  6  Bing.  141. 
(6)  Syers  v.  Jones,  2  Exch.  R.  111. 

(6)  Adams  v.  Peters,  2  C.  &  K.  123. 

(1)  R.  V.  Stoke-upon-Trent  (luhabs.),  5  Q.  B.  303. 
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for  the  court,  he  was  of  opinioa  that  the  term  "  building,"  as  used  therein, 
did  not  include  the  matters  in  question.(l) 

Evidence  of  usage  has  frequently  been  admitted  with  regard  to  farming 
leases.  Thus,  in  Wigglesworth  agt.  Dallison,(2)  a  tenant  was  allowed  an 
away-going  crop,  though  there  was  a  formal  lease  under  seal,  which  was 
entirely  silent  on  the  subject  of  such  a  right ;  and  Lord  Mansfield,  0.  J., 
said,  the  custom  did  not  alter  or  contradict  the  lease,  but  only  superadded 
a  right  which  was  consequential  to  the  taking, — as  a  heriot  may  be  due  by 
custom,  although  not  mentioned  in  a  grant  or  lease. 

In  Hutton  agt.  'Warren,(3)  the  tenant  held  under  a  lease  the  glebe  land 
and  tithes  of  a  parish :  the  lease  contained  a  stipulation,  that  the  plaintiff 
should  spend  and  consume  on  the  glebe  three  ^parts  in  four  of  the  manure 
arising  from  the  tithes  as  well  as  from  the  glebe  land,  and  leave  on  the 
land  for  the  use  of  the  landlord  all  the  manures  not  spread  or  bestowed  on 
the  premises,  for  which  the  landlord  was  to  pay  a  reasonable  price  :  the 
court  held,  that  these  stipulations  did  not  preclude  the  tenant  from  recov- 
ering a  reasonable  allowance  for  seed  and  labor  bestowed,  on  the  arable 
land  in  the  last; year  of  his  tenancy.  "  The  custom  of  the  country,"  said 
Parke,  B.,  "  as  to  the  obligation  of  the  tenant  to  plow  and  sow,  and  the 
corresponding  obligation  of  the.  landlord  to  pay  for  such  plowing  and 
sowing  in  the  last  year  of  the  term,  are  in  no  way  varied.  The  only  al- 
teration, made  in  the  custom  is,  that  the  tenant  is  obliged  to  spend  more 
than  the  produce  of  the  farm  on  the  premises,  being  paid  for  it  in  the  same 
way  as  he  would  have  been  paid  for  that  which  the  custom  required  him 
tp ,  spend." 

On  the  other  hand,  the  customary  right  of  the  outgoing  tenant  may  be 
excluded  by  plain  inference  from  the  terms  of  the  lease.  In  one  case(4) 
the  tenant  covenanted,  among  other  things,  to  spend  all  the  produce  on 
the  premises,  to  carry  out  manure  on  specified  parts,  &c.,  and  the  landlord 
was  to  pay  for  the  fallowing  land,  and  for  the  carrying  out  of  the  manure, 
but  nothing  for  the  manure  itself.  The  claim  in  the  action  was  for  a 
customary  allowance  for  foldage,  which  was  a  mode  of  manuring  the 
ground  :  the  court  held,  that  as  there  was  an  express  provision  for  some 
allowance  or  payment  on  quitting,  in  consideration  of  the  things  cove- 
nanted to  be  done,  but  an  omission  of  foldage,  the  customary  obligation  to 
pay  for  the  latter  was  excluded.(5) 


(1)  Charlton  v.  aibson,  1  0.  &  K.  541. 

(2)  1  Doug.  201.    See  also  Holding  v.  Pigott,  1  Blng  465.    And  see  1  Smith  Lead.  Ca.  305,  n. 

(3)  1  M.  k  W.  466 ;  S.  P.,  Senior  v.  Armytage,  Holt  N.  P.  C.  197 ;  S.  0.,  stated  fully  and  ex- 
plained by  Parke,  B.,  1  M.  &  W.  416. 

(4)  Webb  V.  Plummer,  2  B.  &  A.  750.    See  also.  Roberts  v.  Barker,  1  C.  &  M,  808. 

(5)  Note  522. — The  doctrine  of  annexing  customary  inoideuta  to  a  lease,  the  lease  itself  being 
sijent  in  respect  to  thern,  was  very  clearly  recognized  in  Dorsey  v.  Eagle  (7  Harr.  &  G-Ul,  321),  a 
esse  very  sinailar  to  the  one  put  in  the  text.     And  though  the  lease  there,  contained  a  general 
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reference  to  the  regulations  of  the  manor,  yet  it  was  conceded  on  all  sides,  and  expressly  af- 
firmed by  the  court,  that  without  such  reference,  parol  evidence  would  have  been  admissible  of 
the  manorial  custom  for  the  tenant  to  remove  the  away-going  crop.  Id.  331.  So  also  in  Stultz 
V.  Dickey,  5  Binn.  R.  285.  And  see  Dieffedorf  v.  Jones,  stated  per  Teates,  J.,  Id.  289.  and  in 
Carson  v.  Blazer,  2  Id.  487.  Independent  of  any  such  custom,  it  seems  clear  that  where  the 
termination  of  the  lease  is  certain,  as  was  the  case  in  the  abore  instances,  the  tenant  would  have 
no  such  right.     Whitmarsh  v.  Cutting,  10  John.  E.  360. 

In  Pennsylvania,  a  custom  of  a  particular  place  for  a  landlord  to  enter  for  breach  of  a  con- 
dition in  a  manner  diiferent  from  that  authorized  by  the  common  law,  or  the  terms  of  the  deed, 
is  inadmissible.     Stoever  v.  Whitman,  6  Binn.  R.  416. 

The  tenant's  right  to  the  away-going  crop,  as  founded  upon  custom,  was  recognized  by  the 
Supreme  Court  of  the  United  States  in  Van  Ness  v.  Pacard,  2  Peters'  R.  137.  And  there  it  was 
held,  that  a  local  custom  in  the  city  of  Washington,  for  tenants  to  remove  certain  buildings 
erected  by  them,  might  be  proved.  Id.  148.  See  Woodfall's  Landlord  and  Tenant,  218;  BulL  N. 
P.  34.     See  further.  Story's  Confl.  of  Laws,  226. 

The  doctrine  in  the  text  has  been  recognized  and  acted  upon  in  various  English  cases,  be- 
side those  noticed  by  our  author.  The  principal  difficulty  in  its  application  has  been  to  deter- 
mine, when  these  incidents  may  be  regarded  as  excluded  by  the  terms  of  the  lease.  The  general 
rule  seems  to  be,  that  the  custom  is  admissible  unless  inconsistent  with  the  written  instrument. 
It  need  not,  however,  exclude  it  in  express  language,  as  seems  to  have  been  erroneously  as- 
sumed in  Senior  v.  Armytage.  See  Hutton  v.  Warren,  1  M.  &  W.  4.  In  Senior  v.  Armytage  (1 
Holt's  N.  P.  E.  197),  evidence  was  admitted  of  a  customary  right  to  compensation  for  an  away- 
going  crop,  though  the  instrument  of  demise  contained  an  express  stipulation,  that  aU  the  manure 
made  on  the  farm  should  be  spent  on  it,  or  left  at  the  end  of  the  tenancy,  without  any  compen- 
sation being  paid.  Such  a  stipulation  certainly  does  not  exclude,  by  implication,  the  tenant's 
right  to  receive  a  compensation  for  seed  and  labor.  Per  Cwnam,  in  Hutton  v.  Warren,  supra. 
In  Webb  v.  Warren,  cited  in  the  text,  there  was  a  claim  of  a  customary  aUowanoe  for  foldage  (a 
mode  of  manuring  the  ground),  but  there  being  an  express  provision  for  some  payment  on  quit- 
ting, for  the  things  covenanted  to  be  done,  and  an  omission  of  foldage ;  held,  that  the  customary 
obligation  to  pay  for  the  latter,  was  excluded.  2  Barn.  &  Aid.  746.  In  Holding  v.  Pigott  (7 
Bing.  465),  a  lease  contained  stipulations  limiting  the  quantity  of  grain  that  should  be  grown  on 
the  farm,  and  directing  that  the  land  should  be  summer-fallowed,  and  that  the  tenant  should 
spend  all  the  fodder,  hay,  straw,  turnips,  &c.,  on  the  premises ;  and  held,  that  the  custom  of  the 
country,  which  would  give  the  tenant  a  right  to  the  away-going  crop  of  wheat  after  a  crop  of 
turnips,  was  not  excluded,  though  such  crop  had  been  grown  in  violation  of  the  covenant  to  leave 
the  land  summer-fallowed.  The  court  said,  these  were  stipulations  as  to  the  terms  of  holding, 
not  as  to  the  terms  of  quitting.  In  Roberts  v.  Barker  (1  Cromp.  &  Meeson,  803),  the  tenant 
claimed  compensation  for  manure  left  on  the  farm,  under  a  custom  which  bound  the  away-going 
tenant  to  leave  the  manure,  and  under  which  he  was  entitled  to  be  paid  for  it  by  the  landlord, 
or  the  incoming  tenant.  The  lease  contained  a  condition,  that  the  manure  should  not  be  sold  or 
taken  away,  but  should  be  left  to  be  expended  on  the  land,  by  the  landlord  or  incoming  tenant. 
Lord  Lyndhurst,  in  delivering  the  judgment  of  the  court  that  the  custom  of  the  country  was  ex- 
cluded, said :  "  If  the  parties  meant  to  be  governed  by  the  custom  in  this  respect,  there  was  no 
necessity  for  any  stipulation,  as,  by  the  custom,  the  tenant  would  be  bound  to  leave  the  manure, 
and  would  be  entitled  to  be  paid  for  it.  It  was  altogether  idle,  therefore,  to  provide  for  one  part 
of  that  which  was  sufficiently  provided  for  by  the  custom,  unless  it  was  intended  to  exclude  the 
other  part."  Hutton  v.  Warren  {supra)  was  a  case  in  which  the  plaintiff  held  under  a  lease  of 
the  glebe  lands  and  tithes  of  a  parish ;  the  lease  contained  a  stipulation,  that  the  plaintiff  should 
spend  and  consume  three  parts  in  four  of  tlie  manure  arising  from  the  titlies,  as  well  as  from  the 
glebe  land,  on  the  glebe,  and  leave  on  the  land  all  the  manure  not  spread  or  bestowed  on  the 
premises,  for  the  use  of  the  landlord,  he  paying  a  reasonable  price  for  the  same ;  and  held,  that 
the  custom  of  the  country,  giving  an  away-going  allowance  for  seed  and  labor,  was  not  excluded. 
Parke,  B.,  giving  the  judgment  of  the  court,  said:  "The  question  is,  whether  from  the  terms  of 
the  lease,  it  can  be  collected  that  the  parties  intended  to  exclude  the  customary  obligation  for 
seed  and  labor."  The  court  considere-a  the  stipulation,  obliging  the  tenant  to  lay  the  manure 
arising  from  the  tithes,  as  imposing  a  new  obligation  on  the  tenant,  delwrs  the  custom,  and  as 
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Meaning  of  terms. 

Evidence  of  usage  has  been  admitted  also  in  other  cases,  with  reference 
to  the  construction  of  leases  or  agreements  between  landlord  and  tenant. 
In  Smith  agt.  Wilson, (1)  before  mentioned,(2)  such  evidence  was  admitted 
for  the  purpose  of  showing,  that  a  word,  used  in  a  lease  by  deed,  was  to  be 
taken  in  a  sense  other  than  its  ordinary  one,  and  that  the  parties  by  the 
word  thousand  meant  one  hundred  dozen. 


qualifying  the  obligation  by  an  engagement  on  the  landlord's  part  to  give  a  remuneration,  by  re- 
purchasing a  part  of  the  produce  in  a  particular  way.  "  It  is  by  no  means,"  said  the  court,  "  to 
be  inferred  from  this  provision,  that  this  is  the  only  compensation  which  the  tenant  is  to  receive 
on  quitting.  If,  indeed,  there  had  been  a  covenant  by  the  tenant  to  plow  and  sow  a  certain  por- 
tion of  the  demised  land  in  the  last  year,  being  such  as  the  custom  of  the  country  required,  he 
being  paid  on  quitting,  for  the  plowing ;  or  to  plow,  sow  and  manure,  he  being  paid  for  the  ma- 
nuring; the  principle  of  expresswm  facit  cessa/re  taciturn,  which  governed  the  decision  of  "Webb  v. 
Plummer,  would  have  applied ;  but  this  is  not  the  case  here.  The  custom  of  the  country  as  to 
the  obligation  of  the  tenant  to  plow  and  sow,  and  the  corresponding  obligation  of  the  landlord  to 
pay  for  such  plowing  and  sowing,  in  the  last  year  of  the  term,  is  in  no  way  varied.  The  only 
alteration  made  in  the  custom  is,  that  the  tenant  is  obliged  to  spend  more  than  the  produce  of 
the  farm  on  the  premises,  being  paid  for  it  in  the  same  way  as  he  would  have  been  paid  for  that 
which  the  custom  required  him  to  spend."    1  M.  &  W.  466. 

This  doctrine  of  annexing  customary  incidents  has  been  applied  to  other  transactions  of  life, 
in  which  known  usages  have  been  established.  It  constitutes  an  exception  to  the  general  rnle, 
that  an  instrument,  complete  on  its  face  in  all  its  parts,  and  importing  to  be  the  exclusive  exposi- 
tor of  the  sense  of  the  parties,  shall  not  receive  additions  from  parol  evidence.  The  cases  go  on 
the  principal  of  a  presumption,  that  in  such  transactions,  the  parties  did  not  mean  to  express  in 
writing  the  whole  of  the  contract  by  which  they  intended  to  be  bound,  but  to  make  a  contract  in 
reference  to  these  known  usages.  Per  Parke,  B.,  delivering  the  judgment  of  the  court,  in  Hui- 
ton  V.  Warren,  1  M.  &  W.  466.  See  also,  per  Savage,  C.  J.,  in  Boorman  v.  Johnston,  12  Wend- 
5 '74.  The  oases  cited  ante  (note  510),  wUl,  many  of  them,  be  seen  to  be  cases  in  which,  on  the 
principle  above  mentioned,  incidents  were  annexed  to  contracts  of  various  kinds,  commercial  and 
otherwise.  And  though  the  admissibility  of  usage  for  this  purpose  has  sometimes  been  regretted 
in  England,  yet,  it  is  sanctioned,  both  there  and  in  this  country,  by  a  current  of  authority  which 
it  would  be  now  presumptuous  to  question.  Indeed,  if  the  subject  were  res  integra,  it  would  be 
difficult  to  show  why  this  evidence  should  be  excluded  on  principle.  In  almost  every  country, 
certain  customs  have  grown  up  and  incorporated  themselves  with  the  general  law,  which  not 
merely  add  incidents  to  contracts,  respecting  which  the  latter  are  silent,  but  often  supply  a  mean- 
ing apparently  in  direct  contradiction  of  the  terms  used.  For  example,  a  note  is  drawn,  payable 
on  its  face  in  sixty  days ;  yet  a  law,  founded  in  commercial  usage  and  convenience,  steps  in  and 
construes  the  note  as  payable  in  sixty-three  days.  The  parties  are  supposed  to  contract  in  refer- 
ence to  the  law,  as  it  exists  at  the  time,  and  the  only  difference  between  taking  that  general  law 
and  a  custom  in  connection  with  the  writing,  is,  that  the  latter' is  a  binding  law  on  particular  per- 
sons, places  or  things;  and  though  there  are  some  exceptions,  yet  in  many  cases,  the  maxim 
expressuTn  faxAt  cessare  iaciium,  applies  as  well  to  an  incident  sought  to  be  annexed  to  a  contract 
by  the  general  law,  as  by  a  special  local  custom.  See  Davies'  R.  87 ;  per  Savage,  0.  J.,  in  Boor- 
man  V.  Jolmston,  12  Wend.  566,  574;  per  Id.,  in  Wilcox  v.  Wood,  9  Wend.  349;  Story's  Confl- 
of  Laws,  225,  226,  227 ;  per  Parris,  J.,  in  Heald  v.  Cooper,  8  Greenl.  32,  35.  See  Doe  dem.  Dag- 
gett V.  Snowden,  2  Black.  R.  1225 ;  WiUiams  v.  GUman,  3  Greenl.  R.  35 ;  Lawrence  v.  McGregor, 
1  Wright's  R.  192 ;  Cherry  v.  HoUy,  14  Wend.  R.  26 ;  Barber  v.  Brace,  3  Conn  R.  9 ;  Ante, 
note  510. 

(1)  3  B.  &Ad.  728. 

(2)  Swpra,  p.  710.    See  also  Clayton  v.  Gregson,  6  A.  &  E.  302. 
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In  Porlej  on  the  demise  of  the  Mayor,  &c.,  of  Canterbury  agt.  Wood,(l) 
"where  the  .tenancy  was  from  Michaelmas  to  Michaelmas,  Lord  Kenyonj 
C.  J.,  permitted  evidence  to  be  given,  that  by  the  custom  of  the  county  of 
Kent,  svicb  a  tenancy  from  Michaelmas  generally  was  considered  to  be 
from  old  Michaelmas.  A  similar  point  occurred  in  Doe  on  the  demise  of 
Hall  agt.  Benson,(2)  where  a  parol  lease  was  from  Lady  Day,  and,  in  sup- 
port of  a  notice  to  quit  on  old  Lady  Day,  evidence  of  the  custom  of  the 
country  (to  reserve  rents  on  old  Lady  Day  in  such  tenancies)  was  ad- 
judged to  be  admissible,  for  ascertaining  what  the  parties  meant  by  using 
the  expression  Lady  Day  in  their  original  agreement.(3) 


(1)  Cited  in  Doe  d.  Spioer  v.  Lea,  11  East,  312,  313,  approve^  by  Abbott,  C.  J.,  in  Doe  d.  HaU 
V.Benson,  4  B.  &  A,  58.8,.  689;  approved,  also  in  Den  d-. Peters y.  Hppkjnspn,  3  D.  &  R.  507i 
■v^Jiere  extrinsic  evidence  was  admitted  to  show,  that  by  Ijody  Day,  in  a  written  lease  (not  under 
seal),  old  Lady  Day  was  meant.  The  extrinsic  evidence  received  there  was  probably  evidence  of 
custom,  though  it  ig  not  mentioned  in  the  report.  This  may  be  inferred  from  the  circumstance 
that  the  court  cited  Doe  v.  Hall  d.  Benson,  and  Porley  d.  Canterbury  (Mayor)  v.  Wood,  as  au- 
tljorities  which  ojaght  to  decide  the,  case  then,  under  consideration. 

(2),4B.  &,A.  588. 

(3)  Note  523.— It  is  still  doubtful,  notwithstanding  the  observations:  in  the  tex±,  whether.the, 
Enghsh  courts  would  exclude  evidence  of  the  custom  and  usage  of  the  country,  for  the  purpose 
of  showing  that  Michaelmas  or  Lady  Day,  in.  a  demise,  even  though  it  were  by  deed,  meant  old 
Michaelmas  or  old  Lady  Day.  At  all  events,,  no  decision  has  at  yet  gone  that  length.  In  Doe 
ex-dem.  Spicer  v.  Lea,  cited  in,  note  of  the  text,  the  evidence  was  not  of  this  character,  but  of 
i^jtention  as, an  independent  fact,  ^.pd  therefore  was  of  course  inadmissible..  The  subsequent  case 
of  Doe  dem.  HaU  v.  Benson,  cited  in  note  of  the  text,  shows  that  the  statutory  alteration  of  the. 
sjiyle,  has  not  given  a,  conclusively  arbitrary  signification  to  the  words  designating  different  peri- 
ods of  the  year.  Indeed,  the  very  ground  of  decision,  in  the  latter,  was,  that  the  term  Lady  Day 
was  apiibiguou%  aijd;  therefore  .explainable  by  usage.  See  also  S.  P.  in  Forley  ex  dem.  Mayor,, 
iiCi  V.  Wood,  1  Bsp.  R,  198,  The  dicta  in  Doe  dem.  Hall  v.  Benson,  by  which  t^e  judges,  in 
oj^er, to  get  round , the  determination,  ift  Doe  dem.  Spicer  v.  Lea,  attempted  to  distinguish  be- 
tsveen  a  leasing  by  deed,  and  by  parol,  must  certainly  be  taken  with  very  material  qualifications. 
!Eor  we  have  seen  various  cases  mte  (note  510),  where  evidence  of  usage  was  held  admissible  to 
^plain  deeds,  as  well  as  other  .writings.  And  see  the  cases  in  the  next  preceding  note.  Nor  is 
i^.easy  to  discern  upop  what  principle  syich  words  as  Michaelmas,  Lady  Day,  &o.,  shall  be  re- 
garded as  of  flexible  import,  when  spoken  merely,  while,  if  the  same  words  are  written,  and  the 
WjTiting  authen,ticated  by  a  seal,  they  are  to  be  treated  as  having  lost  their  ambiguous  character, 
ajid  become  absojutely  fixed  and  uncqntroUable,  in  their  meaning.  The  cases  orate  (note  510), 
showing  how  words  used  in  written  instruments  of  all  kinds  are  to  be  understood,  seem  practi- 
aaUy,  if  not  expressly,  at  variano.e,  with  such  a  notion.  It  is  true,  where  the  leasing  is  by  parol, 
whatever  passed  between  the  parties  conneoteji  with  their  negotiation,  may  be  proved,  by  way, 
of  ascertaining  their  real  intention;  otherwise,  however,  where  the  leasing  has  been  by  writing; 
for  then  the  range  of  extrinsic  inquiry  is  limited  to  an  ascertainment  of  the  meaning  of  the  wri- 
ting. Considering,  therefore,  the  nature,  of  the,  evidepce  offered  in  Doe  dem.  Spicer  v.  Lea — that 
it: was  foreign  to  the  purposes  of  interpretation — designed  to  sl^^ow  the  intent  of  the  parties,  inde- 
pendent of  the  deed,  instead  of  explaining  the  meaning  of  the  words  in  it— it  is  highly  question- 
able if  the  court  would  have  decided.iu  the,  same  way,  had  the  evidence  been  of  circumstances 
collateral  to  the, question  of  intent,  as,oijB|;oro  or  usage,  isq. 

Den  dem.  Peters  v.  Hopkinsou  (3,  Dowl,  &  Ryl.  507)  seems  entirely  anomalous.  There  the 
court  are  reported  to  have  held,  that  the  demise  being  by  writing  not  under  seal,  parol  evidence 
was  admissible  to  prove  "  that  the  real  understanding  between  the  parties  wa^,  tha,t  the  tenancy 
should  commence  at  Old  Lady  Day,"  though  the  e?:pression  in  the  demise  was  general,  "from 
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In  Doe  on  tlie  demise  of  Spicer  agfc  Lea,(l)  the  defendant '  having  held ' 
the  premises  for  many  years  as  assignee  of  a  lease  by  deed,  continued  to 
hold  them  after  the  expiration  of  the  term  without  any  new  agreement. 
The  original  tenant  first  held  the  premises  by  parol  from  old  Michaelmas, 
and  after  a  few  years  took  the  lease  by  deed  (which  was  afterwards  as- 
signed to  the  defendant),  to  hold  from  the  feast  of  St.  Michael.  The  judge 
at  the  trial  ruled  that  the  tenant  must  be  considered  as  having  held, 
after  the  expiration  of  the  term,(2)  according  to  the  terms  in  the  lease,  in 
which  the  demise  to  hold  from  the  feast  of  St.  Michael,  generally,  musti 
mean  from  new  Michaelmas,  and  this  could  not  be  explained  by  parol  evi- 
dence to  mean  old  Michaelmas, — but  that  the  lease  was  conclusive.  The 
court  above  were  of  opinion,  that  no  extrinsic  evidence  could  be  given  to 
explain  the  time  of  holding  stated  in  the  deed,  which  must  be  taken  to  be  ■ 
from  new  Michaelmas,  since  the  act  of  Parliament  for  altering  the  style, — 
unless,  as  Lord  Ellenborough,  C.  J.,  observed,  there  had  been  some  refer-^ 
ence  in  the  deed  itself  to  the  prior  holding;  and  that' the  tenant  coniinued'i 
afterwards  under  the  terms  of  the  lease.  This  decision  was  cited  in  the- 
above  mentioned  case  of  Doe  v.  Benson,  in  argument,  against  the  admissi- 
bility of  evidence  of  custom.  But  Abbott,  C.  J.,  made  a  distinction  be"- 
tween  the  two  cases,  observing,  that' "  In  Doe  v.  Lea,  the  letting  was  by- 
deed,  and  the  rule  of  law  is  that  evidence  is  not  admissible  to  explain  a 
deed;"(o)  and  Holroyd,  J.,  said,  "  The  case  of  Doe  v.  Lea,  was  decided 
upon  a  principle  of  law,  not  applicable  to  the  case  under  coQsideration  ; 
for  there  the  letting  was  by  deed,  which  is  a  solemn  instrument,  and  there- 
fore parol  evidence  was  inadmissible  to  explain  the  expression  Lady  Day 
there  used,  (4)  even  supposing  that  it  was  equivocal."(5) 

One  remark  may  be  made  upon  this  case  of  Doe  v.  Lea.  The  lease,  it' 
will  be  remembered,  was  considered  by  the  judge  at  Nisi  Prius,  and  by 
the  Court  of  King's  Bench  to  be  conclusive:  the  court  held,  that  no  extrinsic 
evidence  could  be  received  for  explaining  the  time  of  holding  stated  in  the 


Lady  Day.''  The  decision  looks  very  much  like  authorizing  proof  of  what  the  parties  intended, 
as  contradistinguished  from  an  ascertainment  of  the  Intent  expressed  by  the  writing.  It  ■  has; 
been  suggested,  however,  that  the  case  is  misreported,  and  that  the  evidence  offered  was  proba-. 
bly  of  a  usage  or  custom.  2  Phil.  Ev.  I&i,  75S,  note  3  (8th  Lond.  ed.)  See  Doe  dem.  Daggett'V. 
Snowden,  2  Black.  R.  1224. 

In  New  York,  parol  evidence  of  a  local  custom,  in  the  city  of  Albany,  that  a  lease,  whiclii  in' 
its  terms  defines  the  time  of  holding  to  commence  from  the  first  day  of  May  in  one  year,  and  to 
continue  to  the  first  day  of  May  in  the  succeeding  year,  expires  at  noon  of  the  last  day,  is  admisr 
sible.  The  lease  was  in  writing,  but  whether  sealed  or  unsealed  does  not  distinctly  appear.  The 
opinion  of  the  court,  however,  proceeds,  it  seems,  in  disregard  of  any  such  distinction.  Wilcox 
V.  "Wood,  9  Wend.  346.    See  Mary  Lace's  Case,  4  City  HaU  E.  158. 

(1)  11  East,  311. 

(2)  The  notice  given  was  to  quit  at  old  Michaelmas. 

(3)  5  B.  &  A.  589. 

(4)  This  is  a  mistake;  the  expression  in  Doe  v.  Lea  was  "the  feast  of  St.  Michael." 

(5)  5  B.  &  A.  590. 
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deed.  Tliat  lease,  however,  had  expired :  the  defendant  had  long  ceased 
to  hold  under  it,  when  he  received  the  notice  to  quit.  Suppose,  then,  that 
after  the  expiration  of  the  term  the  parties  made  a  parol  agreement  for  a 
tenancy  from  old  Michaelmas,  was  it  not  competent  to  them  to  prove  this? 
or,  if  no  direct  proof  of  that  agreement  could  be  produced,  was  it  not  com- 
petent to  show  that  it  was  the  general  custom  of  the  country  to  let  land, 
and  take  rent,  on  old  Michaelmas  Day — and  that  on  that  day  the  defend- 
ant entered,  and  on  that  day  used  to  pay  rent  ?  From  such  evidence  the 
jury  might  reasonably  presume  that  the  tenancy  commenced  from  old 
Michaelmas — in  which  case  the  notice  would  be  regular,  and  the  plaintiff 
entitled  to  recover.  If,  indeed,  after  the  expiration  of  the  deed,  the  old 
state  of  things  continued  as  before,  the  tenant  occupying  and  paying  rent 
as  before,  the  necessary  inference  would  be  that  the  parties  intended  that 
the  rent  day  mentioned  in  the  lease  should  be  the  day  observed  between 
them,  and  Michaelmas  Day,  used  in  the  lease  generally,  would  Tn&axi  prima 
facie  Michaelmas  according  to  the  new  style,  and,  in  that  case,  the  notice 
would  be  irregular.  With  reference  to  the  lease,  the  notice  was  wrong ; 
but  with  reference  to  a  fresh  holding,  according  to  the  custom  of  the  coun- 
try (and  there  could  be  no  legal  objection  to  their  adopting  the  Michael- 
mas of  the  old  style),  the  notice  might  have  been  right.  And,  it  should 
seem,  the  landlord  ought  to  have  been  allowed  to  show,  if  he  could,  a  new 
holding,  and  that,  at  the  end  of  the  old  lease,  a  new  tenancy  from  year  to 
year  commenced  from  old  Michaelmas.  It  may  be  further  observed,  with 
reference  to  the  reason  suggested  by  the  court  in  Doe  v.  Benson  iu  support 
of  the  decision  in  Doe  v.  Lea — namely,  that  the  lease  (under  which  the 
defendant  had  at  first  held)  was  by  deed,  and  that  as  deeds  were  solemn 
things,  no  extrinsic  evidence  could  be  received  as  to  the  meaning  which 
the  parties  intended  to  put  on  the  word  Michaelmas — there  are  several 
cases  of  later  date,  in  which  it  has  been  determined  that  evidence  of  usage 
is  admissible  to  show  that  words  in  d^eds  may  be  taken  in  some  other  than 
their  ordinary  acceptation  ;  such  are  Smith  agt.  Wilson,  and  Clayton  agt. 
Gregson,  before  stated.(l) 

Evidence  of  usage  has  been  admitted  in  the  foregoing  instances  of  con- 
tracts relating  to  transactions  of  commerce,  trade,  farming  or  other  busi- 
ness— for  the  purpose  of  defining  what  would  otherwise  be  indefinite,  or 
to  interpret  a  peculiar  term,  or  to  explain  what  was  obscure,  or  to  ascer- 
tain what  was  equivocal,  or  to  annex  particulars  and  incidents  which, 
although  not  mentioned  in  the  contracts,  were  connected  with  them,  or 
with  the  relations  growing  out  of  them  ;  and  the  evidence  in  such  cases  is 
admitted,  with  the  view  of  giving  effect,  as  far  as  can  be  done,  to  the  pre- 
sumed intention  of  the  parties. 


(1)  Siipra,  p.  no. 
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Where  usage  inadmissMe. 

"Where  the  language  of  the  contract  itself  manifests  an  intention  to  ex- 
clude the  operation  of  usage,  evidence  of  usage  cannot  be  admitted.  And 
in  all  cases  in  which  this  evidence  is  admitted,  it  must  be  presumed  that 
the  usage  was  known  to  the  contracting  parties,  and  that  they  contracted 
in  reference  to  it,  and  in  conformity  with  it.  With  this  understanding, 
the  reception  of  evidence  of  usage  is  not  only  justifiable  in  principle,  but 
absolutely  necessary ;  and  without  it,  the  intention  of  the  parties  would  be 
often  defeated.  Usage  may  be  proved,  though  not  general;  it  may  be 
local,  and  to  a  small  extent — or  professional — or  only  in  a  particular 
branch  of  business,  or  among  a  particular  class  of  persons.  Even  the 
usage,  or  rather  the  practice,  of  an  individual  firm  with  which  a  party  has 
contracted,  may  be  resorted  to  as  a  medium  of  exposition,  if  it  may  be 
reasonably  inferred  that  he  contracted  in  reference  to  such  practice. 

The  doctrine  of  admitting  evidence  of  usage,  in  the  construction  of 
mercantile  contracts,  is  strongly  illustrated  by  the  case  of  Cutter  agt. 
Powell, (1)  which  was  an  action  of  assumpsit,  brought  by  an  administratrix 
for  work  and  labor  done  by  the  deceased.  It  appeared  that  the  captain  of 
a  ship  had  given  a  note  to  the  deceased,  by  which  he  promised  to  pay 
him  a  sum  of  money,  provided  he  proceeded  on  a  voyage,  and  continued 
to  do  his  duty  as  second  mate  to  the  port  of  destination.  The  second  mate 
died  on  the  voyage  ;  and  the  question  was,  whether  the  plaintiff  could  re- 
cover in  this  general  action  any  portion  of  the  wages  for  the  time  the  de- 
ceased had  served.  An  inquiry  had  been  made,  by  the  directors  of  the 
court,  relative  to  the  usage  of  merchants  on  this  kind  of  an  agreement,  but 
no  settled  usage  could  be  ascertained  one  way  or  the  other.  Lord  Kenyon, 
C.  J.,  in  delivering  his  opinion,  after  stating  that  the  deceased  stipulated 
to  receive  the  larger  sum  if  the  whole  duty  were  performed,  and,  unless 
the  whole  were  performed,  to  receive  nothing,  added,  that  on  this  particu- 
lar contract  his  opinion  was  at  present  formed  :  "  At  the  same  time,"  said 
his  Lordship,  "  if  we  were  assured  that  these  notes  are  in  universal  use, 
and  that  the  commercial  world  have  received  and  acted  upon  them  in  a 
different  sense,  I  should  give  up  my  opinion."  And  Lawrence,  J.,  said, 
"With  regard  to  the  common  case  of  a  hired  servant,  to  which  this  case 
has  been  compared,  such  a  servant,  though  hired  in  a  general  way,  is  con- 
sidered to  be  hired  with  reference  to  the  general  understanding  upon  the 
subject,  that  the  servant  shall  be  entitled  to  his  wages  for  the  time  he 
serves,  though  he  does  not  continue  in  the  service  during  the  whole  year. 
So  if  the  plaintiff  in  this  case  could  have  proved  any  usage  that  persons  in 
the  situation  of  this  mate  are  entitled  to  wages  in  proportion  to  the  time 
they  served,  the  plaintiff  might  have  recovered  according  to  that  usage. 
But  if  this  is  to  depend  altogether  on  the  terms  of  the  contract  itself,  the 
plaintiff  cannot  recover  anything." 

(1)  6  T.  E.  320. 
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Evidence  of  usage  not  admissible  to  contradict  a  -written  contract. 

The  rule  for  admitting  evidence  of  usage  must  be  taken  always  with. 
•  this  qualification,  that  the  evidence  proposed  is  not  repugnant  to  or  incon- 
sistent with  the  written  contract.  It  ought  never  to  be  allowed  to  vary 
or  contradict  the  written  instrument,  either  expressly  or  by  implication . 
Therefore,  in  an  action  on  a  poHcy  of  insurance,  "on  the  ship,  till  moored 
at  anchor  twenty-four  hours,  and  on  the  goods,  till  discharged  and  safely 
landed,  "(1)  evidence  having  been  admitted  that,  by  the  custom  of  the 
trade,  the  risk  on  the  goods,  as  well  as  on  the  ship,  expired  in  twenty-four 
hours,  the  Court  of  King's  Bench  granted  a  new  trial  on  that  ground,  and 
on  the  new  trial  the  evidence  was  rejected.  So  in  an  action  on  a  policy 
(in  the  usual  form)  upon  ship  and  boat  and  other  furniture,(2)  evidence  of 
usage  that  the  underwriters  never  pay  for  the  loss  of  boats  slung  upon  the 
quarter,  was  held  to  be  inadmissible  at  the  trial,  and  this  ruling  was  con- 
firmed by  the  Court  of  Exchequer.  "  The  objection,"  said  Lord  Lynd- 
hurst,  C.  B.,  "  to  the  parol  evidence  is,  not  that  it  was  to  explain  any  am- 
biguous words  in  the  policy,  or  any  words  which  might  admit  of  doubt, 
or  to  introduce  matter  upon  which  the  policy  was  silent,  but  that  it  was 
at  direct  variance  with  the  words  of  the  policy,  and  in  plain  opposition  to 
the  language  it  used,  namely,  that  whereas  the  policy  imported  to  be  upon 
ship,  furniture  and  apparel  generally,  the  usage  is  to  say,  that  it  is  not 
upon  furniture  and  apparel  generally,  but  upon  part  only,  excluding  the 
boat.  Usage  may  be  admissible  to  explain  what  is  doubtful,  but  it  is 
never  admissible  to  contradict  what  is  plain. (3) 


(1)  Parkinaori  v.  Collier,  Park  Insur.  (last  ed.)  pp.  47,  653.     See  also  Teates  v.  Pirn,  2  Marshall 
E.  141 ;  S.  C,  Holt  N.  P.  0.  95 ;  Smith  v.  Jeffryes,  15  M.  &  W.  561. 
,  (2)  Blaokett  v.  Roy.  Ex.  Ass.  Co.,  2  C.  &  J.  244. 

(3)  Note  524. — Parol  evidence  is  inadmissible  to  prove  a  usage  varying  the  application  of 
plain  terms  in  a  policy,  when  there  is  no  sort  of  ambiguity  (see  Mumford  v.  HaUett,  1  John.  Eep. 
439,  per  Livingston,  J.) ;  or  to  add  conditions  or  limitations  which  the  terms  used  plainly  exclude. 
Rankin  v.  The  American  Ins.  Co.,  1  Hall's  Rep.  N.  T.  S.  0.  619.  See,  also,  ante,  note  510,  and 
52'!  post. 

Nor  is  any  other  parol  evidence  admissible,  in  such  oases,  to  change  the  effect  of  the  policy 
(Vandervoort  v.  Columbian  Ins.  Co.,  2  Cain.  Rep.  155) ;  as,  to  show  a  mistake  (Cherriot  v.  Bar- 
ker, 2  John.  Rep.  326) ;  or  to  prove  a  ootemporaneous  agreement,  evincing  a  different  intent 
from  what  ia  expressed.  New  York  Ins.  Co.  v.  Tliomas,  3  John.  Cas.  1.  See,  also,  Pitkin  v. 
Brainerd,  5  Conn.  Rep.  541.  If,  in  a,  policy  of  insurance  of  a  vessel,  the  vessel  be  warranted 
neutral,  parol  evidence  will  not  be  admitted  to  prove  that  such  warranty  was  not  intended. 
Lewis  V.  Thatcher,  15  Mass.  Rep.  431.  In  an  action  on  a  valued  pohcy  of  insurance,  it  is  not 
competent  for  the  underwriters  to  give  parol  evidence  that  the  value  of  the  subject  insured  ia 
different  from  that  stated  in  the  policy.  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Oranch, 
206.  In  an  action  upon  a  policy  of  insurance,  drawn  in  the  usual  form,  except  that  at  the  bot- 
tom was  a  memorandum  in  the  words,  "  This  risk  ia  against  a  total  loss  only,  warranted  safe  12 
April  last,  in  latitude  twenty-nine  degrees,  longitude  sixty-five  degrees  ten  minutes ;"  it  was  pro- 
posed to  show,  on  the  part  of  the  defendant,  that  it  was  expressly  agreed,  at  the  time  of  sub- 
scribing the  policy,  that  the  same  should  be  considered  as  insuring  against  a  total  loss  in  the 
natural  sense  of  the  words  only,  so  that,  if  any  part  of  the  property  insured  should  be  saved,  the 
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In  an  action  on  a  contract  for  the  sale  of  "  about  three  hundred  quarters 
{more  or  less)  of  foreign  rye,"  shipped  on  board  a  certain  ship  (named)j  and 
for  some  other  grain,(l)  evidence  was  offered,  and  received  at  the  trial, 
that  when  the  words  "  more  or  less"  are  used  in  a  contract  for  grain,  it  is 
contrary  to  the  custom  of  merchants  to  require  the  purchaser  to  accept  so 
large  an  excess  over  the  amount  specified  as  was  offered  by  the  seller. 
Lord  Tenterden,  C.  J.,  thought  it  was  immaterial,  in  the  present  case, 
whether  the  evidence  was  properly  received  or  not ;  for  if  it  was  received 
properly,  the  verdict  was  right ;  if  not,  it  was  for  the  court  to  put  their 
construction  on  the  contract;  and  his  opinion  was,  that  the  excess  of 
quantity  was  greater  than  the  terms  of  the  contract  warranted.  Parke,  J., 
and  Patteson,  J.,  said  nothing  upon  the  question  as  to  the  admissibility  of 
the  evidence,  being  of  opinion  that  the  seller,  against  whom  the  verdict 
passed,  had  not  made  out  any  right  to  insist  on  the  plaintiff's  taking  the 
whole  of  this  quantity  of  grain.  But  Littledale,  J.,  entertained  some 
doubt  on  that  question ;  the  words  "about"  and  "more  or  less"  seemed  to 
him  to  be  words  of  general  import,  and,  in  that  point  of  view,  he  thought 
there  was  much  difiiculty  in  receiving  the  proposed  evidence  to  ascertain 
their  meaning. 

In  an  action  for  refusing  to  accept  a  cargo  of  linseed,  under  a  written 
agreement  which  contained  this  expression,  "fourteen  days  to  be  allowed 
for  the  delivery  of  it,"  it  was  held, (2)  that  in  the  absence  of  any  usage  or 
evidence  to  raise  an  ambiguity  as  to  the  terms  of  this  agreement,  evidence 
for  the  purpose  of  showing  what  the  parties  intended  by  the  period  as- 
signed for  the  delivery  of  the  cargo  was  inadmissible. 

And  where,  by  an  agreement  between  a  merchant  and  captain  in  the 
African  trade,  the  latter  was  to  have  a  commission  of  £6  per  cent,  on  the 
net  proceeds  of  the  homeward  cargo,  after  deducting  the  usual  charges,"  it 
was  ruled,(3)  that  parol  evidence  was  not  admissible  to  show  that  under 
this  kind  of  contract,  according  to  the  course  of  dealing  in  the  African 
trade,  the  captain  was  entitled  to  his  commission  on  the  whole  amount  for 
which  the  cargo  had  been  sold,  and  not  merely  on  the  net  sum  that  had 
come  to  the  hands  of  the  merchant  as  the  result  of  that  sale. 

The  usage  in  a  public  office,  from  which  a  note  or  bill  is3ues,(4)  will 


underwriters  should  not  be  liable.    But  the  evidencei  was  held  Inadmissible.     Murray  v.  Hatch, 
6  Mass.  Rep.  465. 

(1)  Cross  V.  Eglin,  2  B.  &  Ad.  106.  In  Reading  v.  Menham  (1  M.  &  R.  234),  evidence  of  the 
custom  of  the  trade  among  coach-builders  was  received,  with  reference  to  a  written  contract  for 
the  letting  of  a  carriage — the  usage  being  in  exact  conformity  with  the  plain  legal  construction 
of  the  contract. 

(2)  Sotilichos  v.  Kemp,  3  Exch.  R.  105. 

(3)  Came  v.  Horsefall,  2  C.  &  K.  349. 

(4)  Hogg  V.  Snaith,  1  Taunt.  347. 

A  custom  usually  prevailing  among  a  class  of  men,  such  as  notaries  public,  who  have  a  special 
legal  function  to  perform,  cannot  be  allowed  to  control  the  rules  of  law  in  respect  to  commercial 
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not  be  allowed  to  control  the  legal  import  of  tlie  mstrument.     Nor  is  evi- 
dence of  a  practice  in  contravention  of  a  by-law  receivable.(l) 

In  an  action  against  a  person  as  seller,  on  a  contract  note  in  tlie.defend- 
ant's  name,  where  the  defence  was  that  he  acted  only  as  broker,  proof 
that  it  was  the  custom  of  the  place  where  the  parties  lived  to  send  in 
brokers'  notes,  without  disclosing  the  principal's  nams,  was  adjudged  to 
be  inadmissible.(2)  The  object  of  the  evidence  tendered  was  to  alter  the 
written  contract. 

Usage  explaining  ancient  grants. 

If  the  language  of  ancient  charters  is  become  obscure  from  its  antiquity, 
or  the  construction  is  doubtful,  the  constant  and  immemorial  usage  under 
the  instrument  may  be  resorted  to  for  the  purpose  of  explanation,(3) 
though  it  can  never  be  admitted  to  control  or  contradict  the  express  pro- 
visions of  the  instrument.  Such  continued  usage  is  a  strong  practical  ex- 
position of  the  meaning  of  the  parties ;  and  modern  usage,  of  forty  or  lifty 
years'  duration,  is  evidence  not  only  for  that  period,  but  evidence  also 
from  which  it  may  be  presumed,  if  nothing  is  shown  to  the  contrary,  that 
the  same  course  was  pursued  in  earlier  times.(4)  Even  in  the  case  of  an 
act  of  Parliament,  universal  usage  has  been  referred  to  as  a  proper  exposi- 
tor where  the  language  is  doubtful.(5)  Lord  Coke,  commenting  on  the 
Statute  of  Gloucester,  says,  that  when  any  claimed  befijre  the  justices  in 
eyre  any  franchises  by  ancient  charter,  if  the  words  were  general,  and  a 
continual  possession  was  pleaded  of  the  franehises  claimed,  or  if  the  claim 
was  by  old  and  obscure  words,  and  the  party  in  pleading  expounded  them 
to  the  court,  and  averred  continual  possession  according  to  that  exposition, 
the  entry  was  ever  inquiratur  super  possessionem  et  usum  ;  "and  this,"  adds 
Lord  Coke,  "  I  have  observed  in  divers  records  of  those  eyres,  agreeably 
to  that  old  rule,  optimus  interpres  rerum  iisiis.'\6) 


paper,  nor  make  that  a  valid  demand  which  the  law  declares  not  to  be  valid.    Otsego  County 
Bank  v.  Warren,  18  Barb.  290 ;  Bowen  v.  Newell,  4  Selden  R.  190. 

(1)  Sills  V.  Brown,  9  0.  &  P.  601,  604. 

(2)  Magee  v.  Atkinson,  2  M.  &  W.  440. 

(3)  R.  v.  Varlo,  Cowp.  248  ;  Gape  v.  Handley,  3  T.  R.  288,  n. ;  R.  v.  Bellringer,  4  Id.  810 ;  R. 
v.  Osbourne,  4  East,  333  ;  Tewkesbury  (Bailiff,  &c.)  v.  Bricknell,  2  Taunt.  120 ;  R.  v.  St.  Alban's 
(Mayor),  12  East,  559;  R.  v.  Stratford-upon-Avon  (Mayor),  14  Id.  34'^ ;  R.  v.  Cliester  (Mayor),  1 
M.  &,  S.  101 ;  London  (Mayor)  v.  Long,  1  Camp.  22 ;  Chad  v.-Tilsed,  2  B.  &  B,  406. 

(4)  By  Richardson,  J.,  2  B.  &  B.  406. 

(5)  fcjheppard  v.  Gosnold,  Vaugh.  169.  And  see  R.  v.  Scott,  3  T.  R.  604;  Durham  (Corpora- 
tion) v.  Roxburghe  puchess),  3  CI.  &  Fin.  335. 

(6)  2  Inst.  282. 

NoTis  525.— See  Morrison  ads.  Barksdale,  1  Harp.  Eq.  Rep.  101,  102 ;  Bank  of  England  v. 
Anderson,  3  Bing.  N.  C.  666 ;  Rogers  v.  Goodwin,  2  Mass.  Rep.  475. 

In  a  case  in  the  Circuit  Court  of  the  United  States,  a  question  arose  as  to  the  meaning  of  the 
words  "loaf  sugar,  "in  tlie  tariff  act  of  1816,  ch.  107;  and  whetlvx  cruslied  loaf  sugar  was  within 
the  terms,  or  only  sugar  in  loaves.  Mr.  Justice  Story  held,  that  all  statutes  like  tliis  one  must 
bo  interpreted,  not  acoordiag  to  the  abstract  propriety  of  language,  but  according  to  their  mean- 
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The  uniform  course  of  modern  aiithorities  fully  establishes  the  rule, 
that  however  general  the  words  of  ancient  grants  may  be,  they  are  to  be 
construed  by  evidence  of  the  manner  in  which  the  thing  has  been  always 
possessed  and  used.(l)  Thus,  on  an  information  to  set  aside  an  election 
to  a  perpetual  curacy,(2)  it  appeared  that  the  impropriate  rectory,  out  of 
which  the  curacy  arose,  had  been  granted  in  trust  for  the  use  of  the  par- 
ishioners and  inhabitants  of  a  parish  forever:  oa  the  part  of  the  relators  it 
was  insisted,  that  the  right  of  nomination  to  the  vicarage  ought  to  be  con- 
fined to  inhabitants  paying  scot  and  lot,  or  to  persons  paying  to  church 
and  poor ;  and  on  the  part  of  the  defendants,  that  it  extended  to  all  house- 
keepers in  general:  Lord  Hardwicke,  C,  in  his  judgment,  said:  "Some 
sort  of  limitation  is  allowed  by  both  sides  to  have  been  put  by  Usage  on 
the  liberality  of  the  grant,  and  in  the  construction  of  ancient  grants  and 
deeds  there  is  no  better  way  of  construing  them  than  by  usage,  and  coiem- 
poranea  expositio  is  the  best  way  to  go  by ;"  and  since  in  this  case  there 
was  evidence  of  housekeepers  having  constantly  voted,  Lord  Hardwicke, 
C,  held,  that  this  usage  ought  to  prevail. 

Rule  applies  to  grants  from  private  persons. 

Nor  does  it  make  any  difference  with  respect  to  the  admissibility  of  evi- 
dence of  immemorial  usage,  for  the  purpose  of  aiding  the  construction  of 
ancient  instruments,  whether  the  instrument  be  a  charter  granted  by  the 
crown,  or  merely  a  private  deed. 


ing  in  trade  and  commerce,  and  in  buying  and  selling;  and  that  merchants,  refiners,  confectioners 
and  grocers  might  be  examined  as  witnesses,  for  the  purpose  of  ascertaining  the  commercial  im- 
port of  the  phrase  in  question.  Upon  testimony  of  this  character  the  case  was  put  to  the  jury, 
to  say  whether  crushed  loaf  sugar  was  "  loaf  sugar  "  in  the  technical  commercial  sense ;  and  thfey 
found,  upon  the  evidence,  that  it  was  not.  United  States  v.  Breed,  1  Sumn.  Rep.  159.  A  case 
in  the  English  Exchequer  seems  to  conflict  with  the  above.  There  it  appeared  that,  by  an  act 
of  Parliament  (27  Geo.  Ill,  c.  28,  §§  5,  1),  cast  plate  glass  was  directed  to  be  squared  into 
plates  of  certain  dimensions.  The  question  was,  whether  certain  plates  were  in  the  shape 
directed  by  the  act.  The  attorney-general,  at  the  trial,  produced  books  explaining  the  process' 
and  the  terms  of  art  in  the  manufacture,  and  the  defendants  offered  to  prove  the  technical  mean- 
ing of  the  word  squaring  to  be,  cutting  the  glass  into  the  shape  in  which  it  is  intended  for  the 
market,  whatever  that  shape  might  be.  This  was  refused ;  and,  upon  a  motion  for  a  new  trial. 
Lord  Chief  Baron  Eyre  said : — "  In  explaining  an  act  of  Parliament,  it  is  impossible  to  contend 
that  evidence  should  be  admitted ;  for  that  would  make  it  a  question  of  fact,  iii  place  of  a  question 
of  law.  The  judge  is  to  direct  the  jury  as  to  the  point  of  law,  and,  in  doing  so,  must  form  his 
judgment  of  the  meaning  of  the  legislature  in  the  same  manner  as  if  it  had  ooaae'  before  him  by 
demurrer,  where  no  evidence  could  be  admitted.  Yet,  on  demurrer,  a  judfee  may  well  inform 
himself  from  dictionaries,  or  books  on  the  particular  subjects,  concerning  the  meaning  of  any 
word.  If  he  does  so  at  Nisi  Prius,  and  shows  them  to  the  jury,  they  are  not  to  be  considered  as 
eviderice,  but  only  as  the  grounds  on  which  the  judge  has  ftrmed  his  opinion,  aS  if  he  were  to 
cite  any  a-uthoritiea  for  the  point  he  lays  down."  Attorney-General  v.  The  Cast  Plate  Glass 
Company,  1  Anstr.  39. 

(1)  Weld  V.  Hornby,  1  Bast,  199 ;  R.  v.  Osboume,  4  Id;  327. 

(2)  Att.  Gen.  v.  Parker  and  others,  3  Atk.  576.     See,  also,  Att.  Gen.  v.  Poster,  10  VeS.  385; 
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Thus,  in  a  case,(l)  where  the  question  was,  on  the  construction  of  an 
ancient  deed  granting  to  the  minister  and  churchwardens  of  a  parish  the 
power  of  appointing  a  schoolmaster,  whether  all  the  churchwardens  must 
concur,  or  whether  the  act  of  the  majority  was  sufficient,  and  the  jury 
found  the  usage  to  be  in  favor  of  the  appointment  by  a  majority,  Lord 
Kenyon,  C,  J.,  in  speaking  of  the  usage,  and  adverting  to  an  argument 
which  had  been  insisted  on  (namely,  that  the  court  ought  to  reject  the  evi- 
dence of  usage,  because  the  instances  proved  were  not  as  ancient  as  the 
deed,  and  also  because  usage  cannot  be  let  in  to  explain  a  private  deed), 
said,  that  if  the  first  reason  were  sufficient  to  reject  the  usage,  it  would  he 
difficult  to  know  how  far  such  an  objection  might  extend :  in  many  cases, 
a  party  undertakes  to  prove  a  custom  from  the  time  of  legal  memory ;  but 
that  proof  is  generally  established  by  evidence  of  acts  done  at  a  much 
later  period.     And  as  to  the  second  objection,  his  Lordship  said  there  was 
no  difference  in  that  respect  between  a  private  deed  and  a  king's  charter  ; 
in  both  cases  the  evidence  of  usage  might  be  given  to  expound  them.    So 
in  an  action  for  entering  the  plaintiff's  close,(2)  where  the  defendant 
pleaded  that  the  close  was  copyhold,  and  justified  under  a  grant  from  the 
lord,  and  by  the  command  of  the  copyholder ;  in  support  of  his  plea,  the 
defendant  proved  that  the  person  under  whom  he  justified,  and  all  those 
whose  estate  he  had,  for  a  long  course  of  years  had  constantly  taken  the 
forecrop  of  grass  and  pasturage  from  the  close,  and  then  proved,  by  court 
rolls  of  the  manor,  admissions  to  a  copyhold  tenement  "  of  three  acres  of 
meadow"  (which  was  admitted  to  be  the  close  in  question),  but  every  other 
benefit  of  the  land,  except  the  forecrop,  had  been  enjoyed  by  those  from 
whom  the  plaintiff  claimed.  Heath,  J.,  who  tried  the  cause,  was  of  opinion, 
that  although  the  terms  of  the  surrender  and  admission  were  sufficiently 
comprehensive  to  pass  the  soil  and  freehold,  yet  as  in  ancient  grants  the 
legal  import  might  be  restrained  by  long  and  concomitant  usage,  which 
might  be  taken  as  evidence  of  the  original  intent  of  the  parties  in  making 
the  grant,  so  here  the  grant  might  be  restrained  by  the  received  usage,  and 
only  pass  the  forecrop,  which  would  not  carry  the  soil.     And  the  Court 
of  King's  Bench  agreed  in  this  construction  of  the  wiitten  evidence,  and 
held  that  the  terms  of  the  admissions  were   not  incompatible  with  the 
plaintiff's  right,  and  might  receive  a  construction  conformable  to  the 
usage.(3) 


(1)  "Withnell  v.  Gartham,  6  T.  R.  388. 

(2)  Stammers  y.  Dixon,  1  East,  200.  See,  also,  Wadlej  v.  Baylies,  6  Taunt.  152 ;  Petre  (Lord) 
V.  Bloncoe,  4  Gwill.  1484. 

(3)  Note  526. — Several  oases  in  the  English  courts,  besides  those  noticed  in  the  text,  recognize 
the  propriety  of  allowing  usage  to  be  introduced  with  a  view  of  e.\plaing  ancient  instruments. 
See  Blankley  v.  Winstanley,  3  T.  R.  279,  288;  The  King  v.  Miller,  6  T.  R.  268;  Kitchen  v. 
Bartsoh,  1  East,  61,  per  Lord  EUenborough ;  Bailiff's,  &o.,  of  Tewkesbury  v.  BrickneU,  2  Taunt. 
120 ;  also  2  Stark.  Ev.  662,  et  seq.  (6th  Am.  ed.) ;  Governors  of  Luoton  School  v.  Scarlett,  2  T. 
&  Jer.  330. 
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Mr.  Starkie  admits  that  the  general  doctrine  has  been  applied  to  private  as  well  as  public  in- 
struments ;  but  it  is  obvious,  he  says,  that  the  reasons  for  allowing  it  in  the  former  case  apply 
with  much  less  force,  inasmuch  as  the  mere  assent  and  acquiescence  of  a  private  person,  who 
may  have  been  ignorant  of  his  rights,  affords  a  presumption  very  inferior  in  weight  to  that  which 
is  to  be  derived  from  long  estabhshed  usage.  He  thinks  it  doubtful  whether  such  evidence,  to 
influence  the  construction  of  a  private  instrument,  would  now  Jse  received  in  a  court  of  law. 
2  Stark.  Bv.  564,  565  (6th  Am.  ed.)  Qmire.  The  latter  branch  of  this  intimation  is  based  mainly 
upon  the  disapproval  of  Cooke  v.  Booth,  stated  in  the  text.  The  cases,  however,  in  which  that 
disapproval  is  found  (see  Id.  notes  3  and  4),  are  not,  we  think,  to  be  understood  as  questioning 
the  application  of  the  rule  to  private  instruments,  because  they  are  such ;  but  as  merely  con- 
demning the  application  of  the  rule  to  that  particular  case. 

Evidence  of  usage,  to  aid  in  construing  ancient  instruments,  seems  httle  else  than  inferior  evi- 
dence of  facts  which  would  have  been  cotemporaneously  admissible  for  the  same  purpose.  The 
object  is  to  get  at  the  meaning  of  the  instrument  at  the  time  it  was  written  ;  and  the  reason  for 
the  admission  of  this  species  of  evidence  will  determine  the  limits  within  which  it  is  to  be  con- 
fined. If  the  usage  is  not  consistent  with  that  meaning  of  the  instrument,  which,  by  the  rules 
of  law  might  have  been  attributed  to  it  at  its  date,  the  evidence  cannot  be  received.  See  per 
Spencer,  J.,  in  Jackson  ex  dem.  Livingston  v.  Ten  Broeck,  16  John.  R.  14,  23,  24;  per  Nott,  J., 
in  South  Carolina  Society  v.  Johnson,  1  McCord's  R.  41,  45.  And  here  seems  to  lie  the  spe- 
cific objection  to  Cooke  v.  Booth.  The  construction  which  the  instrument  must  have  received 
at  its  date,  was  difierent  from  that  allowed  to  be  put  upon  it  by  the  subsequent  acts  of  the 
parties ;  for  the  courts  in  England  have  always  leaned  against  construing  a  covenant  to  be 
for  a  perpetual  renewal,  unless  it  was  perfectly  clear  that  such  was  the  sense  of  the  covenant. 
See  Baynham  v,  Guy's  Hospital,  3  Tes.  298  ;  Moor  v.  Foley,  6  Id.  237.  See  also  what  is  said 
by  Sir  James  Mansfield,  in  Iggulden  v.  May,  2  N.  R.  451 ;  5  Boa.  &  Pull.  Indeed,  considering 
the  strength  and  uniformity  of  the  adjudications  against  the  construction  which  the  acts  of  the 
parties  were  allowed  to  force  upon  the  covenant  in  Cooke  v.  Booth,  it  may  well  be  considered 
as  a  case  where  usage  was  admitted  to  control  and  vary,  if  not  to  contradict,  the  clear  import  of 
the  instrument,  which,  as  we  have  seen  in  the  text,  cannot  be  done.  So  in  Cortelyou  v.  Van 
Brandt  (2  John.  362),  it  was  held,  that  where  the  language  of  a  deed  admits  of  but  one  construc- 
tion, and  is  clear  and  pertinent,  it  cannot  be  controlled  by  any  different  exposition  to  be  derived 
from  the  practice  under  it.  In  Parsons  v.  Miller  (15  Wend.  561),  a  deed  of  premises,  known  as 
"  Eire  Place  Beach,"  was  dated  in  1710,  containing  a  clause  that  the  grantee  should  permit  the 
inhabitants  of  a  particular  place  "  to  pass  and  repass,  to  fish,  fowl  and  hunt,  and  to  go  to  their 
meadows,  and  to  do  any  business  they  shall  have  to  do  on  said  beach,  as  they  used  to  do  before 
this  conveyance."  The  question  arose  whether  the  right  of  taking  seaweed  from  the  beach  was 
within  the  reservation ;  and  for  the  purpose  of  establishing  such  right,  usage,  subsequent  to  the 
date  of  the  deed,  was  offered.  The  court  held  the  evidence  inadmissible.  And  per  Savage,  C.  J.,  de- 
livering the  opinion:  "  t)eeds  are  to  be  expounded  by  their  terms,  where  there  is  no  ambiguity, 
and  neither  parol  evidence  nor  usage  can  be  admitted  to  contradict  a  deed.  3  John.  Cas.  4 ;  5 
Wend.  547."  He  adds  what  was  said  by  Spencer,  J.,  in  Jackson  ex  dem.  Livingston  v.  Ten 
Broeck  (16  JohtL  R.  23),  and  then  observes,  that  the  cases  there  cited  show,  that  the  evidence 
is  proper  only  in  cases  of  ancient  deeds,  and  where  there  is,  an  uncertainty  as  to  what  was 
meant  by  the  terms  made  use  of  by  the  parties."  A  reservation  of  a  right  of  way  through  a  lot 
and  cellar,  cannot  be  varied  by  parol  evidence  of  usage  so  as  to  make  it  embrace  only  a  right  of 
way  to  the  cellar,  there  being  nothing  iu  the  context  or  cotemporaneous  circumstances  to 
show  that  to  be  the  intent.  Choate  v.  Burnham,  7  Pick.  R.  274.  See  'Wynkoop  v.  Burger, 
12  John.  Rep.  222;  Comstock  v.  Van  Dusen,  5  Pick.  Rep.  161;  Osboru  v.  Wise,  7  Carr.  & 
Payne,  761. 

Several  cases  in  New  York,  relating  mainly  to  questions  of  boundary  arising  upon  deeds  of 
conveyance,  exhibit  a  startling  departure  from  the  general  doctrine  by  allowing  acts  of  the  par- 
ties, such  as  practical  location,  &o.,  &o.,  to  overrule  the  exphcit  language  of  the  instrument. 
These  were  all  considered  and  commented  on  in  the  later  case  of  Adams  v.  Rockwell  (16  Wend. 
285),  by  which  the  rule  on  this  subject  was  brought  back  to  an  almost  unqualified  accordance 
with  the  principle  of  Cortelyou  v.  Van  Brunt  (2  John.  R.  362,  stipra).    See  also  Jackson  ex  dem. 
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Covenant  not  to  be  construed  by  acta  of  parties  thereto. 

It  appears  from  some  of  tlie  cases  above  cited,  that  the  ivords  of  an  in' 
strument,  in  themselves  conveying  a  general  right  to  an  estate,  may  in 
certain  cases  be  limited  and  restrained  by  the  manner  in  which  the  right 
has  for  a  length  of  tima  been  actually  enjoyed.  But  in  the  construction  of 
a  legal  instrument,  where  the  question  is  whether  a  party  is  bound  by  his 
covenant  to  do  a  certain  act  (as,  for  example,  to  grant  a  renewal  of  a  lease), 
courts  of  law  will  not  consider  the  acts  of  the  parties  with  reference  to 
that  instrument  or  their  interpretation  thereof.  In  one  case,(l)  indeed, 
where  it  was  doubtful  whether  a  covenant  for  renewal  extended  to  a  per- 
petual renewal,  and  the  parties  had  renewed  four  times  successively,  the 
Court  of  King's  Bench  held  that  the  legal  effect  was  a  perpetual  renewal, 
on  the  ground  that  the  parties  themselves  had,  by  their  own  acts,  put  a 
construction  on  the  covenant,  and  that  the  coutt  could  not  say  the  con- 
trary. But  this  decision  has  been  frequently  disapproved  of,  (2)  and  a 
different  rule  is  now  established.  "  It  cannot  be  a  legal  mode  of  construc- 
tion," said  the  master  of  the  Eolls,  in  a  case  of  this  kind,  "  that  a  party  who 
has  done  an  act,  which  he  was  not  bound  to  do,  or  from  a  mistake,  should 
therefore  be  bound  forever,  without  the  power  of  retracting. "(3) 

Suffern  v.  MoConuell,  19  Wend.  115 ;  Den  ex  dem.  Reed  v.  Shenok,  2  Dev.  R.  415  ;  Allen  t. 
Kingsbury,  16  Pick.  235,  239. 

But  the  above  decisions,  which  relate  principally  to  private  ifiStmlnentS,  will  be  found  perfectly 
consistent  with  the  admissibility  of  usage  to  explain  ambiguous  instruments.  Mr.  Dane  lays  it 
down  as  "  now,  on  the  whole,  a  well  settled  rule  of  evidence,  that  the  acts  of  the  parties,  or 
usage,  may  be  proved  to  explain  doubtful  words  or  clauses  in  a  deed  or  other  sealed  instrument." 
3  Dane's  Abr.  363,  §  It.  See  also  Rose.  Ev.  11 ;  1  Sug.  on  Tend.  189  (Am.  ed.  of  1836,  from 
9th  Lond.  ed.)  Where  the  description  in  old  grants  is  vague,  "  and  the  construction  somewhat 
doubtful,  the  acts  of  the  parties,  the  acts  of  governinent,  and  of  those  claiming  under  adjoining 
patents  are  of  great  weight"  in  applying  them.  Jackson  ex  dera.  Schenck  v.  Wood,  13  John.  R. 
346;  Adams  v.  Rockwell,  16  Wend.  310,  311,  per  Mason,  Senator;  Owen  v.  Bartholomew,  9 
Pick.  520 ;  Allen  V.  Kingsbury,  16  Id.  239;  Gove  v.  Richardson,  4  Greenl.  327.  The  general 
doctrine,  and  the  rule  for  testing  the  admissibility  of  this  species  of  evidence,  was  most  clearly 
laid  down  in  Livingston  v.  Ten  Broeck,  16  John.  R.  14,  23,  24.  There,  too,  as  in  most  other 
New  York  cases,  its  application  to  private  deeds  was  distinctly  sanctioned ;  for  it  was  held,  that 
tvhere  a  grantor  in  a  deed  dated  in  1804,  gave  to  the  grantee  the  privilege  of  cutting  timber  to 
be  used  for  "building,"  the  acts  of  the  grantee  and  hia  heirs,  subsequently  performed,  with  the 
knoiVledge  of  the  grantor  and  hia  heirs,  were  admissible  to  show  that  the  iVord  building,  it  being 
equivocal,  was  understood  at  the  time  in  such  a  sense  as  to  allow  the  cutting  of  timber  for  build- 
ing fences  as  well  aa  houses. 

The  cases  mainly  pertain  to  deeds  characterized  as  ancient.  The  admissibility  of  this  species 
of  evidence  was  recognized,  however,  in  Choate  v.  Burnham  (7  Pick.  R.  274,  supra),  as  applica- 
ble to  a  deed  dated  in  1818,  only  eight  or  ten  years  before  the  tri»l.  No  qualification  of  the  rule, 
in  respect  to  the  age  of  the  deed,  was  suggested.  See  also  Allen  v.  Kingsbury,  16  Pick.  239, 
per  Wilde,  J.;  Haven  v.  Brown,  7  Greenl.  421;  Fowle  V.  Bigelow,  10  Mass.  R.  379.  (See 
Shombridge  v,  Clark,  22  Eng.  Law  &  Eq.  435,  and  Stephenson  v.  Higginson,  18  Id.  50.) 

(1)  Cooke  V.  Booth,  OoWp.  819. 

(2)  Baynham  v.  Guy's  Hospital,  3  Ves.  298 ;  Eaton  v.  LyOn,  3  Id.  694 ;  Igguldeh  v.  May,  7 
East,  237 ;  Clifton  v.  Walmsley,  6  T.  R.  566.  On  this  Subject  see  Sugd.  Vend.  &  Purch.,  Vol.  2, 
■p.  255. 

(3)  See  preceding  note  526. 
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"Where  previous  dealings  under  similar  contracts  admissible. 

But  although  evidence  of  the  acts  of  the  contracting  parties,  with  refer- 
ence to  the  particular  contract,  will  not  be  admissible  for  the  purpose  of 
explaining  that  contract,  still  where  the  one  party  endeavors  to  show  the 
existence  of  some  usage  to  control  a  particular  contract,  it  is  competent  to 
the  other  party,  for  the  purpose  either  of  disputing  its  existence,  or  of 
showing  that  the  contract  was  not  framed  with  reference  to  such  usage,  to 
give  in  evidence  some  dealifigs  between  'themselves  under  similar  con- 
tracts.(l)  Thus,  in  an  action  against  a  carrier  for  the  nonrdelivery  of  cer- 
tain goods  at  the  p6rt  of  L.,(2)  it  was  held  that  evidence  had  been  properly 
admitted  on  the  part  of  the  plaintiff  of  former  dealings  between  himself 
and  the  defendant,  to  show  the  place  where  the  goods  had  on  such  occa- 
sions been  delivered  by  the  defendant. 

In  such  a  case  it  is  competent  to  the  plaintiff  to  give  such  evidence  in 
anticipation  of  some  usage  which  it  may  be  expected  the  defendant  will 
attempt  to  set  up.(3)  And  it  is  always  competent  to  a  party  to  show  that 
the  usage  or  custom  attempted  to  be  set  up  by  the  adverse  party  is  unreft' 
sonable  or  illegal.(4) 


(1)  See  Bottomley  v.  Forbes,  5  N.  0.  12'7. 

(2)  Browne  v.  Gatliffe,  3  M.  &  G.  643,  in  0am.  Soao. ;  S.  C,  T  M.  &  G.  850,  in  Dom.  Proo.  And 
see  S.  0.  in  C.  P.,  4  N.  C.  314. 

(3)  Ibid.    See  by  Lord  Lyndhurst,  0.,  V  M.  &  G.  865,  and  by  Lord  Brougham,  Id.  866. 

(4)  Bottomley  v.  Forbes ;  Browne  v.  Gatliffe,  ut  swpra. 

Note  527.rT^  ♦  Sae  ^troug  v.  Bliss,  ?  Metq.  E.  393 ;  ■Woodruff  y.  The  Merchants'  Bank  of  the 
City  of  New  York,  25  Wend.  R.  673;  S.  0.  (in  the  Court  of  Errors),  6  Hill's  N.  T.  B.  ll^.  *  * 
(See  also  Otpego  .QpTOty  SSfllf  y.  Vwenj.  1?'  ■Bai:''-  290 ;  Boweu  v.  NeweU,  i  Selden  R.  ^90,) 
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PART     THE     THIRD. 


CHAPTER  IX. 

OF   THE   ATTENDANCE   OF  WITNESSES. 

How  enforced. 

The  process  which  our  courts  of  law  have  instituted  for  the  purpose  of 
compelling  the  attendance  of  witnesses  is  the  writ  of  subpoena  ad  testijkan- 
dum.{l)  This  writ  commands  the  witness  to  appear  at  the  trial,  to  testify 
what  he  knows  in  the  cause,  under  the  penalty  of  £10,  to  be  forfeited  to 
the  crown.(2)     The  stat.  5  Eliz.  c.  9,  §  12  which  refers  to  the  process  of 


(1)  Note  528. — Or  the  witness  may  attend  and  be  sworn  and  examined  voluntarily  (De  Ben- 
neville  v.  De  Benneville,  1  Bin.  46;  S.  C,  3  Teates'  R.  558);  though  this  was  fonnerly  held  to 
he  maintenance.  Per  Buller,  J.,  4  T.  R.  340.  These  writs  of  subpoena  are,  of  course,  in  their  own 
nature,  inoperative  beyond  the  territorial  jurisdiction  of  the  court  whence  they  issue ;  but  they 
often  acquire  a  more  extensive  range  by  statute.  Thus  a  witness  residing  within  a  hundred 
miles  from  the  place  of  holding  a  court  in  any  district  of  the  tTnited  States,  may  be  compelled  to 
attend  such  court  by  its  process  of  subpoena,  though  his  residence  be  without  the  district.  Act 
of  March  2d,  1193,  1  TJ.  S.  Laws,  367,  §  6.  So  the  Courts  of  Oyer  and  Terminer,  Common  Pleas, 
general  sessions  of  the  peace  and  mayors'  courts,  in  the  state  of  New  York,  though  mere  county 
or  city  courts  (2  R.  S.  200  to  219),  may  issue  subpoenas  for  witnesses  in  any  part  of  the  state. 
Id.  216,  §  1.  In  Pennsylvania,  it  has  always  been  the  practice  of  the  state  courts,  for  a  person 
accused  to  have  compulsory  process  from  a  magistrate,  or  the  court,  for  his  witnesses,  before  in- 
dictment ;  and  he  is  entitled  to  it  in  the  United  States  courts,  under  the  8th  article  of  the  amend- 
ments to  the  constitution  of  the  United  States.  United  States  v.  Moore,  "Wall.  R.  23. 
_  Only  one  draft  of  a  subpoena  and  one  of  a  ticket  wiU  be  taxed,  though  several  subpoenas  are 
issued.  Jackson  ex  dem.  M'Lellan  v.  Mather,  2  Cowen's  R.  581 ;  2  R.  S.  661,  §  12.  But  the 
engrossing  and  sealing  of  a  subpoena  for  every  four  witnesses  are  allowed.  Erwin  v.  Martin,  2 
Wend.  250. 

(2 1  Note  529. — The  form  of  a  subpoena  in  New  York  is  thus ;  "  The  people  of  the  state  of  New 

York,  to and .     We  command  you,  that,  all  and  singular  business  and  excuses 

being  laid  aside,  you  and  each  of  3-ou  be  and  appear  in  your  proper  persons,  before  one  of  our 
justices  of  our  Supreme  Court  of  judicature,  or  one  of  our  circuit  judges,  at  a  circuit  court  to  be 
held  at  the  court-house  in  the  village  of  Ballston  Spa,  in  and  for  the  county  of  Saratoga,  on  the 
last  Tuesday  of  November  next,  by  ten  of  the  clock  in  the  forenoon  of  the  same  day,  to  testify 
all  and  singular  those  things  which  you  or  either  of  you  know,  in  a  certain  cause  now  depending 
in  our  said  Supreme  Court,  between  John  Doe,  plaintifl",  and  Richard  Roe,  defendant,  of  a  plea  of 
trespass  on  the  case,  and  on  that  day  to  be  tried  by  a  jury  of  the  country,  on  the  part  of  tho 


CH.  IX.]  Of  the  Attendance  of  Witnesses,  6:c.  807 

plaintiff.  And  this  you,  or  any  of  you,  shall  by  no  means  omit  under  the  penalty  upon  each  of 
you  of  fifty  dollars.  Witness,  John  Savage,  Chief  Justice,  at  the  capital  in  the  city  of  Albanyi 
the  thirtieth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty. 

Paige,  Clerk. 

W.  L.  F,  Warren,  Att'y. 

A  subpoBna  was  by  mistake  tested  A  D.  182,  but  the  year  of  our  independence  was  right- 
Held  good.  Goodman's  Adm'r  v.  Armistead,  4  Hawks,  19.  It  must  specify  the  particular  house 
in  which  the  witness  is  to  testify.  Milsom  v.  Day,  3  Mo.  &  P.  33.  But  quere  eide  The  People 
T.  Tan  Wyck,  2  Caines'  R.  333,  cited  post. 

As  to  the  subpoena  in  criminal  cases,  vide  2  R.  S.  T29. 

A  writ  of  subpoena  may  also,  by  2  K  S.  276,  §  1,  taken  in  connection  with  Id.  pt.  3,  ch.  1, 
tit  4,  issue  directly  from  the  Circuit  Court,  in  which  case,  it  should  be  tested  in  the  name  of  the 
circuit  judge.  This,  however,  is  a  new  and  altogether  anomalous  practice.  The  circuit  has  no 
seal,  3S  distinct  from  the  Supreme  Court ;  and  is,  in  all  other  respects,  considered  a  branch  and 
dependency  of  the  latter.     Vide  Revisor's  Remarks  on  3d  part,  ch.  8,  tit.  13,  §  35,  of  R.  S.  N.  T. 

This  process  is  issued  by  the  attorney  of  the  party  for  whose  benefit  it  is  to  be  used.  For  this 
purpose,  it  has  always  been  the  practice  in  New  York,  in  the  Supreme  Court  and  courts  of  com- 
mon pleas,  for  the  practicing  attorneys  to  procure  blanks,  to  which  a  clerk  of  the  court  aCSxes  the 
seal  of  course.  This  is  used  as  occasion  requires.  The  same  practice  is  now  extended  to  the 
Court  of  Chancery  by  2  R.  S.  119,  §  69. 

In  addition  to  this  subpoena,  the  attorney  makes  out  a  copy,  or  a  ticket  for  each  of  the  several 
witnesses  named  in  the  subpoena.    The  ticket  is  thus  ; 

"  To  Mr. .    By  virtue  of  a  writ  of  subpoena  to  you  directed  and  herewith  shown  unto 

you,  you  are  personally  to  he  and  appear  before  one  of  the  justices  of  the  Supreme  Court,  or  one 
of  the  circuit  judges,  at  a  circuit  court  to  be  held  at  the  court-house  in  the  village  of  Ballston 
Spa,  on  the  thirtieth  day  of  November  instant,  by  ten  o'clock  in  the  forenoon,  to  testify  what  you 
know  in  a  certain  cause  now  depending,'  and  then  and  there  to  be  tried  between  John  Doe, 
plaintiff,  and  Richard  Roe,  defendant,  of  a  plea  of  trespass  on  the  case ;  and  this  you  are  not  to 
omit  under  the  penalty  of  fifty  dollars.    Dated  the  1st  of  November,  1830. 

By  the  Court. 

W.  L.  P.  Warren,  Att'y. 

The  name  of  a  witness,  though  not  inserted  in  the  original,  may  be  inserted  at  any  time,  if  he 
has  been  regularly  served  with  a  copy.  Wakefield  v.  Gall,  Holt's  N.  P.  R.  526.  A  subpoena 
ticket  to  appear  at  a  term  of  the  Supreme  Court,  though  it  did  not  mention  the  place,  was  ad- 
judged suEBoient.     The  People  v.  Tan  V\'yck,  2  Cain.  R.  333. 

In  Connecticut,  the  subpoena  is  signed  by  a  justice  of  the  peace  or  magistrate  (Swift's  Ev. 
105) ;  and  if  the  witness  make  default,  the  court  will,  on  motion,  issue  a  capias  to  take  his  body, 
and  bring  him  before  them  to  testify.  Id.  The  learned  writer  gives  as  the  reason  that  "  In- 
stances may  happen,  where  a  witness  refuses  to  appear,  when  no  pecuniary  compensation  may 
be  adequate  to  the  injury  sustained  by  the  want  of  the  testimony;  and  there  may  be  instances 
where  the  witness  may  be  a  bankrupt ;  and  whoUy  unable  to  pay  the  damages  to  which  he  is 
liable."    Id  105,  106. 

A  capias  ad  iesiificandum,  is  not  known  in  New  York ;  and  yet  this  purpose  was  always  in- 
directly attainable  through  an  attachment  for  disobeying  the  subpoena,  in  the  courts  of  common 
pleas,  and  other  courts  who  held  their  trials  at  bar.  This  common-law  power  is  now  declared  by 
1  R.  S.  400,  &o.  art.  6 ;  and  an  attachment  ad  testificandvmi  is  expressly  extended  by  that  article 
to  many  cases  of  summary  proceedings  before  any  judge  or  other  officer  whose  summons  to  tes- 
tify is  disregarded.     Vide  post. 

The  power  of  attachment  for  disobedience  to  the  subpoena  is  now  also  vested  directly  in  the 
Circuit  Court,  by  2  R.  S.  540,  §§  34  and  35  ;  and  the  ground,  form,  allowance  and  mode  of  ex 
ecuting  the  writ  are  particularly  prescribed  in  these  and  the  two  succeeding  sections.  The 
power  was  also  given  by  a  previous  statute  (Sess.  47,  ch.  325),  to  the  circuit ;  and  in  The  People 
V.  Termilyea  (7  Cowen's  R.  140),  Sutherland,  J.,  intimates  that  using  it  in  order  to  compel  a  wit. 
ness  to  come  in  and  testify,  would  not  be  a  perversion  of  the  power.  A  similar  power  appears 
to  exist  in  Pennsylvcnia.    Lessee  of  Knight  v.  Pechen,  1  Yeates,  18. 

In  order  to  obtain  an  attachment,  counsel  move  that  the  witness  be  called;  whereupon  the 
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crier  naming  him  says:  "  Come  forth  ai(dte8tlfy  between  John  Doe,  plaintiff,  and  HiehanJ  Eoe, 
defendant;  or  your  default  will  be  entered."  This  maybe  done  on  e^ling  the  <;ai«e,  at  any 
time  after  the  hour  of  attendance  pientioned  in  the  subpoena  shall  have  arrived,  though  before 
the  jury  be  sworn  (Hooper  v.  Smith,  1  Mo.  &  M.  115) ;  and  the  clerk  then  entitles  the  cause  in 

his  minutes ;  and  writes,  that  "  at  one  half  hour  past  ten  (or  the  true  time), being  called  in 

behalf  of  the  plaintiif  to  come  forth  and  testify  in  this  cause,  and  not  appearing;  on  motion  of 
Mr.  — — ■ —  oi  counsel  for  the  p}aintiff,  ordered,  that  ithis  default  be,  and  the  same  is  hereby 
entered." 

This  should  be  followed  by  an  affidavit  showing. that  the  subpoena  was  strictly  and  legally 
served.  The  State  v.  Trumbull,  1  South.  139.  The  default  appearing  on  the  minutes,  it  is  con- 
ceived the  affidavit  need  not  state  this  fact,  though  otherwise  if  the  motion  for  attachment  be 
made  at  bar.  Maleom  v.  Eay,  3  Moore,  222.  The  affidavit  must  show  that  a  copy  or  ticket  was 
delivered ^ersow%.     Thorpe  v.  Gishourne,  11  Mo.  5?.    It  may  be  thus: 

Supreme  Cotirt.         )  o     ^       r,      ^ 
John  Doe  v.  Bichard  Roe.    \  ^^'^''^^  ^°'''^^'  ""■ 

Joshua  Bliv^n  being  duly  sworn,  saith  ifysct  he  did,  on  the  15th  day  of  November  instant,  serve 

ou the  subpoena  which  is  hereto  annexed,  by  exhibiting  the  same  to  him  personally  a 

copy  thereof  (or  a  ticket,  a  copy  whereof  is  also  hereto  annexed),  and  at  the  same  time  paying 

(or  tendering)  to  him  seventy-five  cents.    That  the  said resides  at  Galway,  in  the  county 

of  Saratoga,  within  the  distance  of  thirty  mUes  from  the  court-house  in  the  village  of  Ballston 

Spa.  JOSHITA  BUVEN. 

Sworn  the  30th  day  of  November,  1830,  before  me commissioner  of  deeds.     Tide  2 

E.  S.  400. 

On  reading  this  affidavit,  and  on  motion,  an  attachment  is  then  ordered  in  the  minutes  thus: 

Title  of  the  cause.  "  On  reading  and  filing  an  affidavit  showing  that has  been  duly  sub- 
poenaed to  attend  this  court,  as  a  witness  in  this  cajjse  on  the  part  pf  tjie  plsHntiff,  and  he  having 

made  default,  on  motion  of  Mr. ,  of  counsel  for  the  plaintiff,  ordered  that  an  attachment 

issue."    Por  the  mode  of  obtaining  an  attachment  on  motion  at  bar,  vid.post 

The  attachment  is  then  to  be  drawn  up  by  the  attorney,  and  the  Supreme, Coiart  seal  affixed  in 
this  form  :  "The  People,  &c.     To  the  Sheriff  of  the Co^nty  pf  Saratoga,  Greeting:  Ve  command 

you,  that  you  attach so  that  you  may  have  him  before  one  of  our  justices,  &c.  (as  in 

the  subpcena),  at,  &o.  (as  in  the  subpoena),  on  the  Qrat.day  of  Deceiuber  next,  to  answer  to  our 
said  court,  for  certain  trespasses  and  contenipts  brought  against  him"  (Haijd's  Cr.  Pr.  607),  "in 
our  said  court:  And  have  you  then  there  this  writ.    Witness,  &,c."    (Tested like  the  subpcena.) 

W.  L.  F.  "WaHREn,  Att'y.  PAipBj  Clerk. 

{Vid.  2  E.  S.  540,  §  35.)    Indorsed,  ", Mowed  the  30th Nqv.,  1§3,0. 

"  J.  yAKDEKPOEL."    (Id..) 

The  sheriff  or  his  deputy  is  then  to  arrest  the  witness ;  and  unless  such  witness  be  unable  from 
sickness  or  otherwise,  have  him  personally  before  the  court  on  the  return  day;  keeping  him  in 
actual  custody  in  the  meantime.     2  E.  S.  540,  §§  36,  37.     He  returns  thus:  "I  have  attached 

,  and  have  his  body  in  my  custody,  as  I  am  within  commanded. 

"John  Dunning,  Sheriff." 

The  object  a  to  insure  the  personal  attendance  of  the  witness,  so  as  to  prevent  the  trial  from 
being  postponed  on  account  of  his  abseijce.  In  such  cases,  therefore,  it  dpes  npt  seem  proper  to 
allow  a  bond  to  be  taken  for  the  appearance  of  the  witness.  Note  pf  the  Eevisors  to  3d  pt.  {jh. 
8,  tit.  13,  §  36,  of  E.  S.  N.  Y. 

The  party  obtaining  the  attachment  should  have  his  lipterrogatories  in  readiness  to  file  imme- 
diately on  the  return  of  the  attachment  (2  E.  S.  537,  §  19);  for  though  he  may  take  four  days, 
according  to  the  practice  of  the  Supreme  Court  (Herrmg  v.  Tylee,  1  John.  Cas,  31),  yet  the.short- 
nesa  of  the  circuit  will  probably  require  a  more  rapid  practice,  to  be  prescribed  by  th«  judge  for 
the  occasion.  He  is  to  fix  a  reasonable  time.  2  E.  S.  538,  §  19.  They  should  always  be  ex- 
hibited, even  where  the  witness  submits,  on  being  brought  in,  to  a  summary  disposition  of  the 
matter ;  for  his  answer  is  to  form  the  foundation  of  ulterior  proceedings.    Jaokspn  v.  Smith,  6 
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John.  Rep.  ,115,  111 ;  Rex  v.  Beardmore,  2  Burr.  '796.    Butthe  proseoutqr  may  expressly  waiye 
the  interrogatories.    The  King  v.  Jane  Horsley,  5  T.  R.  362.    They  m^  be  iff  ,thJ3  form; 

"  ^^  ^^°^^         \     In  the  Circuit  Court  of  the  Fourth  Circviit. 


'  Saratoga  County,  ss. 


"  Interrogatories  exhibited  in  the  Circuit  Court  of  the  people  of  the  state  of  New  York,  before 
the  Hon.  James  Yanderpoel,  one  of  the  circuit  judges  of  the  said  state,  at  the  court-house,  in 

the  village  of  Ballston  Spa,  in  the  said  county,  against ,  for  a  contempt  of  the  said  court, 

on  the  first  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty. 

Fwst  interrogatory.  Was  there,  on  or  about  the  15th  day  of  November  last,  or  at  any  Qtber, 
uni  what  time,  a  writ  of  subpoena  served  upon  you,  issqed  out  of,  or  sealed  with  the  seal  pf  1;}^^ 
iSupreme  Court  of  judicature  of  the  people  of  the  state  of  New  Tork,  commanding  you  personr 
ally  to  appeal  at  a  circuit  court,  to  be  held  in  the  village  ..of  Ballston  Spa,  on  the  thirtieth  ^^j 
■of  November  last,  by  ten  o'clock  in  the  forenoon,  to  testify  in  a  cause  between  John  Doe,  plain- 
tiff, and  Richard  Roe,  defendant,  pf  fi  plea  of  trespass  on  the  case,  on  the  part  of  the  plaintjiff; 
or  .any  other,  and  what  writ  of  subpoena,  to  the  aboye,  or  the  like  effect  ? 

Second  interrogatory.  Did  you  apj)ear  at  the  place  and  *t  the  ,(ime  mentipped  in  the  said  firgt 
JB|errogatory  7 

Third  interrogatory.  If  you  did  not  so  appear,  ^hat  exquse  do  you  now  render  for  yqiff 
absence?  W.  L.  F.  "Waheen, 

Attoraey.a^d  pf  Cp^sel  for  the  Plaintiffs." 

The  answer  admitting  the  contempt  may  be  as  follows : 

ads.  (      Saratoga  County,  ss. 

The  People.  ) 

The  examination  and  answer  of to  certain  interrogatories  exhibited  against  him  in  the 

Circuit  Court  of  the  people  of  the  state  of  New  Tork,  at  the  court-house,  in  the  village  of  Ball- 
ston Spa,  in  the  said  county,  on  the  first  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty. 

To  the  first  interrogatory,  this  examinant  answereth  and  saith,  that  a  writ  of  subpoena  issued 
out  of  the  Supreme  Court  of  judicature  of  the  people  of  the  State  of  New  York,  was  duly  served 
ppon  this  examinant,  on  the  15th  day  of  November  last,  by  which  said  writ  this  examinant  was 
commanded  personally  to  appear  at  the  Circuit  Court  mentioned  in  that  interrogatory,  at  the 
place  and  time  therein  also  mentioned. 

To  the  second  mterrogaiqry,  this  examinant  answereth  and  saith,  that  he  did  not  appear  at  the 
place  and  at  the  time  mentioned  in  the  said  first  interrogatory. 

To  the  third  interrogatory,  this  examinant  answereth  and  saith,  that  he  had  nothing  to  allege 
which  he  is  advised  will  operate  as  a  legal  excuse  for  his  said  non-attendance." 

This  answer  is  signed  and  taken  in. open  court,  on  oath  (2  E.  S.  538,  8  19),  administered  W 
tbe  clerk,  "  that  this  answer  signed  by  you  is  true."  He  then  affixes  a  jurat;  "Sworn  the  Ist 
Dec,  1830,  in  open  court. 

Th.  Palmer,  Clerk.-"' 

Jhe  rule  is  as  foljpws : 

"  The  People         )      On  reading  and  fijing  the  defendant'*  answer,  it  is  adjudged  by  this 
V.  r  court  that  he  is  in  contempt.    It  is  thereupon  ordered,  that  he  be  Bom- 

'  mitted  to  the  custody  of  the  sheriff  of  the  county  of  Saratoga ;  that  he 


pay  the  costs  of  all  the  proceedings  to  obtain  this  rule,  and  of  the  subseguemt  proceedings  thereon, 
to  be  taxed;  apd  that  he  stand  committed  till  such  costs  he  paid;  prQvidedlhesame.be  taxed 
and  presented  within  twenty  days.  If  not,  the  defendant  to  be  discharged  without  .costs ;"  »r, 
as  the  judgment  and  direction  may  be.     Fid.  Rex  v.  Beardmore,  2  Burr.  196,  197. 

The  title  of  the  original  cause  is  kept  up  in  the  proceedings  till  the  attachment  isiissjied.  It 
then  changes  to  The  People  v.  The  Witness.    People  v.  Ferris,  9  John.  160. 

The  interrogatories  are  filed  with  the  olerk,  like  all  the  other  principal  papers  in  the  matt.er ; 
and  while  the  proceedings  are  pending  upon  them,  the  defendant  may  be  recognized  to  appear 
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from  time  to  time.  The  court  may  direct  the  clerk  to  take  the  answer,  and  report  it  to  the  judge ; 
and  the  interrogatories  may  be  amended,  on  motion,  if  such  amendment  do  not  relate  to  any  new 
matter,  but  is  only  to  explain  an  ambiguity,  and  obtain  a  more  full  answer  to  the  matters  already 
stated.  Herring  v.  Tylee,  1  John.  Cas.  31.  In  the  case  cited,  the  penalty  of  the  recognizance 
was  $100.  It  was  the  case  of  a  sheriff,  who  was  probably  arrested  for  a  technical  contempt; 
and  his  own  recognizance  was  received.  But  the  amount,  and  whether  surety  shall  be  given,  is 
doubtless  in  the  discretion  of  the  court. 

The  recognizance  must  be  entered  in  the  minutes  of  the  court  by  the  clerk,  who  reads  it  to  the 
defendant  and  his  surety,  if  any.     2  R.  S.  '746,  §  24. 

Entry.  "  Saratoga  county,  ss.  Be  it  remembered,  that  at  the  Circuit  Court  of  the  people  of 
the  state  of  New  York,  held  at  the  court-house  in  the  said  county  on  the  first  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  before  James  Vanderpoel,  one  of 

the  circuit  judges  of  the  said  state, (the  witness)  of  the  town  of  Galway,  in  said  county, 

farmer,  comes  in  his  proper  person  before  the  said  circuit  judge,  and  m  open  court  acknowledges 
to  owe  and  stand  indebted  to  the  people  of  the  state  of  New  York  in  the  sum  of  one  hundred 

dollars,  of  lawful  money  of  the  United  States,  on  condition,  that  if  the  above  bounden 

shall  personally  be  and  appear  from  day  to  day  during  this  present  session  of  the  said  court,  and 
answer  aU  and  singular  any  charge  or  charges,  interrogatory  or  interrogatories  for  or  concerning 
any  contempt  or  contempts  against  the  said  court,  and  shall  not  depart  the  said  court  without 
leave  thereof,  then  this  recognizance  to  be  void,  otherwise  of  force. 

"  Taken  in  court  the  day  and  year  above  mentioned. 

"  Th.  Palmer,  Clerk  of  said  Court." 

At  the  common  law,  and  till  the  2  R.  S.  538,  §  19,  if  the  answers  to  the  interrogatories  denied 
positively  and  without  evasion,  the  fact  of  the  witness  having  been  subpoenaed,  or  set  up  a  plain 
excuse  for  not  appearing  (Rex  v.  Plunket,  3  Burr.  1329),  he  must  have  been  discharged,  and  the 
party  grieved  left  to  his  remedy  by  action.  The  witness  may  also  be  indicted  for  perjury,  if  he 
have  sworn  falsely  in  his  answer.  Anon.,  1  Mod.  31 ;  The  King  v.  Sims,  12  Mod.  511 ;  Jackson 
V.  Smith,  5  John.  R.  115,  117;  United  States  v.  Dodge,  2  Gall.  313.  If  from  collateral  circum- 
stances the  court  see,  at  the  time,  a  probability  of  perjury  having  been  committed,  they  will  com- 
mit or  bind  over  the  witness  on  the  spot.  United  States  v.  Dodge,  2  Gall.  313.  And  the  court 
may  refuse  costs  to  the  defendant,  and  will  do  it,  unless  the  proceeding  appears  to  be  ill  founded 
and  vexatious.  Rex  v.  Plunket,  3  Burr.  1329.  In  the  case  cited,  the  witness  swore  in  Ms  an- 
swer that  the  party  engaged  to  give  him  further  notice,  if  it  became  necessary  for  him  to  attend, 
but  neglected,  and  he  would  have  attended  if  notice  had  been  given.  The  court  held  him  clear 
of  the  contempt.  And  though  contrary  to  their  usual  practice,  on  an  attachment  granted  after 
showing  cause,  they  allowed  the  defendant  costs,  upon  the  ground  that  the  plaintiff  knew  he 
was  proceeding  vexatiously. 

If  the  contempt  be  established,  the  court  pronounces  such  judgment  as  the  circumstances  re- 
quire. Jackson  v.  Smith,  5  John.  R.  115,  117.  Sometimes  they  fine  and  imprison  (Id. ;  Rex  v. 
Beardmore,  2  Burr.  797);  and  when  the  judgment  is  rendered  and  the  party  committed  under  it, 
then  and  not  before  is  he  in  custody  upon  conviction  and  execution.  Jackson  v.  Smith,  5  John.  R. 
115,  117.  That  a  witness  submits  and  pays  the  costs  incurred  by  the  party  in  consequence  of  his 
absence,  the  delay  of  the  trial,  nonsuit  and  attacliment,  for  instance,  is  always  a  mitigating  circum- 
stance. Doe  V.  Andrews,  Cowp.  845,  846.  The  court  wUl  remit  the  punishment,  if  the  witness 
redeem  his  offence  by  making  satisfaction  to  the  party.  Per  Ld.  Mansfield,  in  Pearson  v.  lies, 
Doug.  561. 

In  chancery,  the  rule  was  always  different  from  that  at  common  law,  as  to  the  effect  of  a  de- 
nial by  answer  to  interrogatories.  There  the  matter  is,  notwithstanding,  referred  for  farther  ex- 
amination, and  collateral  proofs  taken.  That  court  "  examines  the  defendant  upon  inten-ogato- 
ries,  and  also  examines  witnesses  on  both  sides,  and  then  decides  upon  the  truth  of  the  charge." 
Per  Lord  Mansfield,  in  The  King  v.  Vaughan,  Doug.  516.  And  vide  Com.  Dig.  Chancery,  D,  3, 
and  the  cases  there  cited. 

In  New  York,  this  distinction  is  wholly  subverted  by  the  statute  (2  R.  S.  538,  §  19,  and  see 
Reviser's  note  to  that  section),  which  enacts  as  to  all  attachments,  that  "  The  court  may  receive 
any  affidavits  or  other  proofs  contradictory  of  the  answers  of  the  defendant,  or  in  conflrmadon 
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courts  of  record  for  the  attendance  of  witnesses,  as  process  well  known  and 
then  in  use,(l)  gives  an  additional  remedy,  by  enacting  that  "if  any  per- 
son upon  whom  any  process  out  of  a  court  of  record  shall  be  served,  to 
testify  concerning  any  cause  or  matter  depending  there,  and  having  ten- 
dered to  him,  according  to  his  countenance  or  calling,  such  reasonable  sum 
of  money  for  his  costs  and  charges,  as,  with  regard  to  the  distance  of  the 
place,  is  necessary  to  be  allowed,  do  not  appear  according  to  the  tenor  of 
the  process,  not  having  a  lawful  and  reasonable  cause  to  the  contrary,  he 
shall  forfeit  for  every  such  offence  £10,  and  yield  such  further  recompense 
to  the  party  grieved,  as,  by  the  discretion  of  the  judge  of  the  court  out  of 
which  the  process  issues,  shall  be  awarded."(2) 


thereof,  and  upon  the  original  affidavits,  such  answers  and  such  subsequent  proof  shall  deter- 
mine whether  the  defendant  has  been  guilty  of  the  misconduct  alleged." 

The  mere  penalty  to  be  imposed  for  any  contempt  on  attachment  cannot  exceed  $250,  besides 
costs.  2  E.  S.  638,  §  22.  Nor  the  imprisonment  six  months,  or  till  the  costs  and  fine  be  paid 
Id.  §  25.  If  the  witness  can  yet  perform  the  duty  of  testifying,  he  may  be  committed,  till  that 
be  done,  and  till  his  fine  and  costs  be  paid.  Id.  §  23.  If  a  party  have  been  injured,  the  court 
may  fine  or  imprison,  or  both ;  or  impose  a  fine  sufficient  to  meet  the  injury ;  and  order  it  paid 
over  to  the  party  grieved,  the  acceptance  of  which  shall  bar  an  action  for  damages.  Id.  §§20, 
21.  The  order  shall  specify  the  amount  of  the  fine  and  the  term  of  the  imprisonment,  and  the 
expenses  to  be  paid,  and  the  act  or  duty  to  be  performed.    Id.  §§  24,  25. 

The  form  of  conviction,  sentence  and  order,  under  the  statutory  provisions  above  cited,  may 
be  like  that  in  Rex  v.  Beardmore  (2  Burr.  19'J),  mutatis  matamdis.  The  following  would  embrace 
the  ordinary  penalty,  after  entitling  the  cause :  "  On  hearing  the  answers  of  B.  F.,  the  above  de- 
fendant, and  the  affidavits  of  A.  B.  and  C.  D.,  it  is  adjudged  by  this  court  that  the  said  E.  F.  ia 
in  contempt ;  that  he  pay  a  fine  of  $10,  to  be  paid  over  to  John  Doe,  for  his  costs  of  this  rule ; 
and  also  for  damages  sustained  by  him  in  consequence  of  the  said  E.  F.  neglecting  to  attend  and 
testify  in  this  court,  in  a  cause  between  the  said  John  Doe,  plaintiff,  and  Richard  Roe,  defendant, 
noticed  for  trial  in  this  court,  although  duly  subpoenaed  to  attend  for  that  purpose  ;  and  that  the 
said  E.  P.  stand  committed  to  the  custody  of  the  sheriff  of  the  county  of  Saratoga  for  two  days, 
and  until  the  said  fine  shall  be  paid." 

(The  form  of  the  subpoena  should  be  made  to  conform  to  the  structure  of  the  court.) 

(1)  See  9  East,  484. 

(2)  Note  530. — The  fees  to  witnesses  in  the  United  States  courts  are  $1.25  per  day  for  attend- 
ance, and  five  cents  per  mile  going  and  returning.  Act  of  Feb.  28th,  1Y99,  §  6,  3  U.  S.  Rev.  L. 
135.  And  fees  are  allowed  to  witnesses  for  the  prosecution  in  criminal  oases.  Ex  parte  John- 
son, 1  Wash.  0.  0.  E.  47.  In  this  case  a  witness  for  the  defendant,  being  marked  on  the  indict- 
ment and  sent  to  the  grand  jury,  was'held  entitled  to  his  fees  in  the  United  States.  In  Penn- 
sylvania, it  seems,  fees  are  allowed  on  the  part  of  the  state  in  criminal  causes.  Commonwealth 
V.  Commissioners  of  Phil.,  6  Bin.  397 ;  (Parker  v.  Cortelyou,  5  McLean,  4.) 

In  New  York,  the  compensation  is  twenty-five  or  fifty  cents  per  day  for  attendance,  accord- 
ingly as  the  witness  is  summoned  to  attend  in  his  own  or  from  a  foreign  county,  and  the  same 
fees  for  travel  at  thirty  miles  for  a  day.  [*  *  Now  fifty  cents  a  day  in  his  own  county.  *  *]  If 
he  reside  out  of  this  state,  the  estimate  cannot  go  beyond  the  state  line.  Howland  v.  Lenox,  4 
John.  R.  311.  The  cabinet  officers,  or  any  canal  commissioner,  clerk  or  surrogate,  attending 
with  official  papers,  have  $1.25  per  day ;  and  every  surveyor  attending  to  testify  concerning  hia 
survey,  $1  per  day.  2  R.  S.  642,  643,  §  33.  In  Massachusetts,  indictees  for  capital  offences  are 
entitled  to  state  process  to  bring  their  witnesses  at  the  state  expense.  Commonwealth  v.  "Wil- 
liams, 13  Mass.  E.  501.  But  in  all  criminal  cases  in  New  York,  they  are  bound  to  attend  gratu- 
itously for  the  people  in  any  prosecution,  and  against  them  upon  any  indictment.  2  R.  S.  729i 
730,  §  66.    Before  this  statute,  it  was  held  that  witnesses  for  a  person  accused  of  felony  were 
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bound  to  attend  gratuitpusty,  but  otherwise  in  case  of  a  misdemeanor.  Ex  parte  Chamberlain,  i 
Cow.  E.  49.  In  Pennsylvania,  a  person  accused  may  have  process  for  his  witnesses  before  indict- 
ment, and  he  is  entitled  to  it  in  the  United  States  courts.  United  States  v.  Moore,  Wall.  R.  23 ; 
8  art.  amt.  Const.  United  States.  A  witness  is  entitled  to  pay  in  a  civil  cause,  if  subpoenaed,  though 
npt  examined;  so  if  examined,  though  not  subpoenaed.  De  Bennevflle  v.  De  BenneviUe,  1  Bin.  46. 
4  fortiori,  where  he  has  acknowledged  the  service  of  a,  subpoena  (Brown  v.  Moore,  3  J.  3. 
Marsh.  406);  and  an  action  lies  to  recover  his  fees  of  the  party  who  subpoenas  him  (Fuller  v. 
Mattice,  14  John.  E.  357) ;  not,  however,  against  the  attorney.  Sargeant  v.  Pettibone,  1  Aik. 
855.  But  in  New  Tork  he  can  recover  only  his  statute  fees.  Fuller  v.  Mattice,  14  John  R. 
857.  Nor  can  a  witness  subpoenaed  by  the  defendant  recover  his  fees  of  the  plaintiff,  though 
the  defendant  succeed.  Bagley  v.  Clement,  2  McCord,  244,  In  North  Carolina,  it  seems  witr 
Desses  are  entitled  to  fees  for  attendance  in  behalf  of  the  state,  to  be  computed  from  their  plao? 
of  residence  in  another  state,  if  recognized  before  they  removed  there.  State  v.  Stewart,  1  N. 
Car.  Law  Eepos.  524. 

As  to  the  taxation  of  the  witness's  fees. — In  New  Tork,  their  fees  cannot  be  taxed,  without  proof 
by  affidavit  of  their  attendance  and  travel.  Jackson  ex  dem.  Kincard  v.  Scott,  6  John.  R.  330 ; 
33/5.  653,  §  7.  Thp  affidavit  must  state  the  distance  travdpd,  and  the  days  pf  actual  attend? 
ance.  2  E.  S.  653,  §  7  ;  Rogers  v.  Rogers, ,?  Pfl.ige,  460.  (The  affidavit  should  state  thp  nsnjS? 
gin4  residence  of  (ho  witnesses,  the  distance  traveled  by  each,  the  time  of  their  attendance,  and 
SliQnld  show  that  tb,^  werp  material,  or  thM  the  party  believed  them  so.  Dean  v.  "Willianas,  6 
^jll  R.  376  ;  6  How.  E.  ^JO.)  A  fpreign  witUSSS  pubpcenaed  aiLthe  place  of  trial  is  not  ^ntitlefl 
tC  traveling  fe??,.  Bank  of  Niagara  v.  Austin,  6  liVend.  548.  No  counsel  or  attorney  in  the 
fiftlise  ig  aUowefl  any  feg  as  a  wjtuegs  therein,  ?  R.  S.  ,6§1,  §  15.  If  the  amount  of  the  witness's 
tj^avgl  do,npt  ?^ppsSir  byafBcJ^vit,  nQt  ^  jingle  day's  travel  can  be  allpwei}.  Shufelfit  y.  Rowley, 
•I  iCpwen's  Rep.  58,  Apd  it  wpfll.d  seem  frpm  the  pame  case,  that  where  witnesses  reside  withi^i 
a  few  rpds  pf  the  plac^  pf  trial,  np  traivel  c^n  be  sllftws^  Sp  when  they  reside  in  the  vil^g^ 
5jv^ere  fte  tri^l.J?  h94j  trav,ej.  oannet  be  alloweS-  Jaclfaon  ex  d,e5(i.  Finch  v.  Hoagland,  1  Wend. 
j69^  Where  the  wbple  travel,  going,  and  retiming,  is  less  than  fifteen  guiles,  no  allowance  fpT 
^avel  pap  be  made,  -Rolessit  appear  that  be  was  obliged  to  cpme  so  early,  ot  was  detained  so 
l^te,  thajt-he  cpuld  not  cpme  and.rBtum  en  tl>e  d^  pf  hU  attendance.  If  the  whple  distance  botb 
ways  be  pver  #fteen  miles,  ap^  under  thirty,  pne  day  shpuld  be  allowed  for  travel ;  and  if  over 
flftge?!  ntHes  eapjl  way,  pne  liay  phpijld  be  al^pyved  fpr  the  witness  te  come,  and  pne  tp  return, 
i^tfl^peBflent  of  the  tiW^  be  4s  lietaJMed,fpr  e;^ainina,tien.  Eogers  v.  Rpgers,  2  Paige,  460.  The  New 
yprk  Superior  Cpfli^t  ,i;e(jHire  tbe  witnesses  to  be  najned  jf  .this  be  requested  by  the  opposite  paityf 
•fsm^y.  Van  Ranst,  ?  H^Jl'p  Rep.  53Pi.  Indeed,  thgir  names  sbould  always  be  specified  in  the  affi? 
davit  of  attendance.  La  Farge  v.  Luce,  1  Wend.  73.  Fpr  the  manner  ef  taxation  in  North  Caro.- 
lina,  see  Thompson  v,  Hpdge,  3  HftWte  318,  Jn  .^ftSsachusettSi  ft^  certificate  pf  tbe  witness  is 
received,  unless  something  suspicious  appear  on  its  face.  Cook  v.  Holmes,  1  Mas^.  R.  295.  Wit- 
nesses first  SubpoBHaed^ndp^, by  the  failing  parJy  were  again  subpoenaed  by  the  prevailing 
pjirty,  and  paid,  tbey  cpnceaUng  6"pm  bim  the  first  payment;  yet  the  latter  was  allcwed  his  nwfc 
T\^  SP  (Jieburseid,  on  taxation,  thpngh  they  were  npt  called  for  hjm  at  tbe  trial.  Benson  -v. 
gieHuj^ider,  l  Mpore,  76;  g,  C,  7  Twrf,  337.  Ip  Nprtli  Carolina,  a  witness  subpoenaed  by  eaph 
p^ty  is  entitled, to, eRmpei>a»fiP»  frfim  SWh-  ReftW  y,  Pprson,  1  Mjirpb.  R.  188.  In  England, 
it  js  Mf}  tb^'  *b8  psulypbQWid  npt  bp  avowed  fees  fpr  wfiinesses  wbich  he  hap  not  actually  paid, 
Lopes  V.  De  Tastet,  ?  Bfftd.  /^  Bing.  293,.  But  Qlearly  that  case  c^npt  be  law  where  fte 
5jS[^tp.SiSS's4s?S  *?P  #^4  l?if  .Btfttute.    Tbe  ph.Wge  Aeflied  in  thi?  pase  cited  w£»s  £500  for  a  single 


A  question  often  apses  pm  fajfatipn  wbetber  witnesses  are  unnecessarily  subpoenaed  pr  examr 
jpejil.  Jp  De  Eenn^yilley,,Pe,PenneviHe,(,lBin.,4p),  tlie  priPthpnotary  taxed  the  fees  of  the  pjaio-- 
tj^'p.-jyijtnesses  at  $1(^2,.  On  mptjpn  to  r^^tax,  it  was  stated  that  eight  witpeases  whom  he  ba4 
figbPP^^wJ  were'f^^bflr  ejf^mmP.d  nor  called;  and  tbftt  two.  others  >vere  examined  and  called  solely 
by  tfeS'iJ^ft'^'l*'''^'  I**  ausweFi  it  was  saidl  several  witnesses  were  called  to  prove  points  unex- 
pe9();e(JJy  p9ncedo(i  pn'tbe  t^aj,;  and  per  §mith,  J.,  "I  examine(i  tbis  queatjpn  a  long  tiane  since, 
ftft4  .this , was  tb^  result ;  a  witness^subpoenaed  though  not  examined,  has  a  right  to  payment; 
gp-^fe^iamined  though  ftpt  s.ubpoefl^pd.  A  party  has  a  right  to  call  as  many  witnesses  as  he 
J^)£s  3,re  ne<?essary  .tp  m#;e  ,out  hia  case.    "Where  there  is  pppressipn  it  mu^'  bo  prpved,  ftn(J. 
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the  court  will  lay  their  handa  upon  it ;  but  it  is  not  to  be  presumed."  And  per  Shipped,  C.  i., 
"There  must  be  proof  of  oppression,  which  does  not  seem  to  be  the  case  here."  And  the  taxa- 
tion was  confirmed.  S.  C,  3  Yeates'  R.  558.  The  fees  of  witnesses  attending  to  be  examined 
ex  parte  will  not  be  taxed.  Clason  v.  Shotwell,  12  John.  R.  512.  The  English  courts  act  oh  the 
same  principle  with  De  Benneville  v.  De  Benneville.  AndOT'd.  Mount  v.  Larkins,  8  Bing.  195.  In 
Adamson  v.  Noel  (2  Chitt.  R.  200),  coats  for  a  witness  subpoenaed  in  good  faith,  were  taxed  for 
the  plaintiff,  though  he  discovered  just  before  the  trial  that  the  witness  would  swear  directly 
against  him;  "Otherwise,"  say  the  court,  "an  issue  would  in  all  cases  to  be  tried  before  the 
master,  whether  the  witness  be  material  or  not."  An  affidavit  may  be  received  that  the  party 
thought  him  material.  Hutohins  v.  Eden,  8  Harr.  &  M'Henry's  R.  101.  So  in  Rushworth  Vi 
"Wilson  (6  B.  &  C.  267),  which  was  slander,  to  be  tried  on  the  general  issue,  the  master  aUowSd 
for  witnesses  from  the  country,  who  dame  to  speak  generally  to  the  character  of  the  plaintiff. 
The  plaintiff  withdrew  his  record,  and  on  taxation  against  him,  it  was  objected  that  such  evi' 
dence  was  not  admissible  upon  that  issue.  Cw. .  "If  there  were  reasonable  grounds  for  sup- 
posing the  evidence  of  the  witnesses  in  question  would  be  admissible,  the  niaster  might  fairly 
exercise  his  discretion  in  allowing  their  expenses  against  the  plaintiff.  There  certainly  was 
sufficient  doubt  in  this  case  to  make  the  allowance  of  those  costs  proper.  Vid.  also  CommoB" 
wealth  V.  Wood,  3  Binn.  414.  In  slander,  the  plaintiff  is  entitled  to  tax  for  two  witnesses  tO 
prove  the  words  and  two  for  each  repetition  of  them.  Bird  v.  Rouse,  1  N:  Car.  taw  Repository, 
384.  The  case  goes  on  the  local  statute  of  North  Carolina.  In  other  respects,  upon  the  ques- 
tion of  materiality,  on  taxation  the  courts  of  that  state  act  substantially  on  the  Pennsylvania  and 
English  rules.  Venable  v.  Martin^  Id.  515 ;  Carpenter  v.  Taylor,  3  N.  Car.  Law  Repository, 
265,  generally  cited  as  2  Taylor.  In  New  York,  where  the  fees  of  forty  witnesses  to  support 
general  character  in  slander  were  taxed,  being  the  number  in  attendance,  two  only  being  sworil, 
the  court  reduced  the  taxation  to  ten.  Irwin  v.  Deyo,  2  "Wend,  285.  *  *  The  case  does  not 
profess  to  lay  down  the  general  rule,  but  is  decided  on  its  special  circumstances.  *  *  (See  late 
cases,  Barnet  v.  The  State,  24  Ala.  74;  Davis  v.  Melvin,  1  Carter  (Ind.)  136;  BrookshirC  r. 
Brookshire,  8  Ired.  74;  11  Id.  55.)  Pees  for  witnesses  who  do  not  attend  the  trial,  will  nOt  be 
taxed  at  any  rate.  "WiUiaras'  Lessee  v.  Henderson,  1  Tennessee  R.  424 ;  Booth  v.  Smith,  S 
"Wend.  107,  109.  And  in  South  CaroUna,  a  party  cannot  claim  costs  for  the  attendance  of  a  Sur- 
veyor, after  the  first  court,  in  an  action  of  trespass  to  try  title,  unless  he  have  subpoenaed  him^ 
Nicklin  v.  Morrow,  1  Const.  R.  474.  As  to  the  compensation  of  witnesses  in  Louisiana,  see 
M 'Fall's  Case,  2  Martin,  171,  and  Shaddock's  Case,.  Id.  207.  These  relate  to  witnesses  recog- 
nized in  criminal  oases.  But  they  are  material  in  a  more  general  view,  in  respect  to  travel  and 
attendance.  M'PaU  was  at  New  Orleans  on  a  trading  voyage  ftom  Kentucky;  and  recognized 
and  detained  till  the  trial;  not  having  time  to  go  home.  His  per  diem  fees  were  allowed  from  the 
date  of  his  recognizance ;  but  not  mileage ;  the  statute  being  "  for  every  niile  they  shall  neces- 
sarily ride  going  and  coming."  His  necessity  of  returning  home  was  not  on  account  of  his  being 
detained  as  a  witness,  say  the  court.  As  to  attendance,  the  English  part  of  the  statute  allowed 
for  each  day  they  (witnesses)  shall  be  detained  on  the  trial  of  any  cause."  The  French  part  was; 
qv!ils  seront  detenus  pres  du  iribunai ;  "  for  every  day  they  shall  be  detained  near  the  court." 
The  first,  the  court  said,  allowed  for  every  day's  actual  attendance  on  the  trial ;  the  second,  fo» 
every  day's  detention.  So  the  witness's  case  came  literally  within  the  latter  part.  In  the  second 
case,  after  the  witness,  a  resident  at  New  Orleans,  had  given  up  her  business,  and  made  ar^ 
rangements  to  remove  to  the  Havana,  she  was  deprived  by  the  recognizance  of  sailing  in  the 
vessel  wherein  she  had  taken  passage.  The  court  denied  the  per  diem  allowance  for  detention ; 
for,  said  they,  Havana  was  not  so  much  her  place  of  residence  as  New  Orleans. 

In  Lonergan  v.  Roy  Exch.  Insurance  (7  Bing.  725,  729),  an  item  of  £533  was  allowed  on  tax- 
ation as  the  expenses  and  compensation  for  loss  of  time  of  a  foreign  witness,  sent  for  in  good  faith 
from  Havana  to  England ;  though  a  commission  had  actually  issued,  on  which  h«  mighthiiv«  beeii 
examined.  And  the  expenses  of  detaining  the  witness  in  England  was  allowed,  though  he 
might  have  been  examined  on  interrogatoriefe  See  also  Mount  v.  Larkins,  8  Bing.  195.  But 
the  courts  disoountenance  the  taxation  Of  large  sums  agreed  to  be  given  to  witnesses  for  attend- 
ano&.    Cummins  v.  Leeds,  1  Irish  T.  R.  467. 

As  to  the  taxation  of  witnesses'  fees  in  Kentucky,  vide  Ellison  v.  Stevehson,  6  Monroe,  271. 

"Where,  on  the  defendant's  motion,  a  cause  was  put  off,  on  the  terms  that  either  party  might 
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"Writ  of  svipoena  dmces  tecum,. 

If  a  witness  has  in  his  possession  any  deeds  or  writings,  which  are 
required  at  the  trial,  a  special  clause  must  be  inserted  in  the  subpoena, 
called  a  duces  tecum,  commanding  him  to  bring  them  with  him.(l)     When 


examine  the  witness  on  interrogatories,  which  was  done ;  and  then  he  was  detained,  attended 
and  was  examined  viva  voce  by  the  plaintiff,  who  obtained  a  verdict ;  held,  that  though  the 
plaintiff  might  claim  for  such  attendance,  &c.,  yet  the  defendant  ought  to  be  allowed  his  expense 
of  examining  on  interrogatories.    Patterson  v.  Evans,  1  Chitt.  R.  89. 

For  the  manner  in  which  a  witness  is  to  assert  his  right  to  fees  in  South  CaroUna,  see  Bagley 
ads.  Clement,  2  M'Cord,  244. 

Ordinarily,  a  witness  accessible  by  subpoena,  cannot  recover,  even  on  a  special  promise  of  the 
party  to  pay  him  for  loss  of  time  in  attending  a  triaL  It  is  his  duty  to  attend  on  the  subpcena, 
and  give  evidence,  on  being  paid  his  legal  expenses.  CoUins  v.  Godefroy,  1  Barnw.  &  Adolph. 
950;  WiUis  v.  Peokham,  4  Mo.  300.  And  see  Bayley  v.  Beaumont,  11  Mo.  497,  498,  and  the 
cases  there  cited. 

In  New  York,  every  person  who  shall  be  duly  subpoenaed,  and  fail  to  attend  in  a  civU  action, 
is  deemed  guilty  of  a  contempt,  is  liable  to  the  party  grieved  for  the  loss,  hindrance,  and  all 
other  damages  sustained  by  the  failure,  besides  forfeiting  absolutely  to  the  party  grieved  $50 
penalty.  2  E,.  S.  pp.  400,  401,  §  43.  Beside,  an  action  on  the  case  lies  at  common  law,  for 
non-attendance  in  any  court,  notwithstanding  the  statute  may  impose  a  fine  to  the  public.  Has- 
brouck  V.  Baker,  1 0  John.  B.  248.  It  is  therefore  well  presumed  by  Judge  Conkling,  that  it  lies 
for  a  default  in  the  United  States  courts.     ConkUng's  Pr.  264. 

(The  witness  having  been  duly  subpoenaed,  and  paid  his  fees,  is  answerable  for  the  penalty 
given  by  statute  and  for  the  damages  sustained  in  consequence  of  his  non-attendance  (Hurd  v. 
Swan,  4  Denio  E.  15);  the  action  is  given  to  the  aggrieved  party,  so  that  to  entitle  the  plaintiff 
to  recover,  it  must  appear  that  the  witness  was  material,  and  that  damages  resulted  from  his  non- 
attendance.  Courtney  v.  Baker,  3  Denio  R.  27.  The  statute  giving  the  penalty  is  to  be  strictly 
construed,  like  other  penal  statutes.  State  v.  Dill,  2  Sneed  (Tenn.)  414.  See  Lane  v.  Cole, 
12  Barb.  (N.  T.)  680.) 

(1)  Note  531  — The  form  of  the  writ  is  the  same  as  the  common  subpoena,  down  to  the  day  of 
trial,  where  add,  "  And  also  that  you  bring  with  you  and  produce,  at  the  time  and  place  afore- 
said, a  certain  deed  or  instrument  in  writing,  bearing  date,  &c."  (describing  the  thing  to  be  pro- 
duced) "then  and  there  to  testify  and  show  all  and  singular  those  things  which  you  or  either  of 
you  know,  or  the  said  deed  or  instrument,"  (or  other  thing  described)  "  doth  import,  of  and  con- 
cerning a  certain  cause  now  depending,  &c."  (as  in  the  common  subpcena).  Vide  Amey  v.  Long, 
9  Bast,  473,  where  a  subpoena  to  produce  a  sheriff's  warrant  and  instructions  upon  a  non  omit- 
tas  testatum,  fi.  fa.  is  set  forth. 

The  ticket  is  of  course  to  be  varied  accordingly ;  and  so  of  the  subsequent  proceedings  to  pun- 
ish for  a  contempt,  or  by  action  to  recover  damages  for  not  producing  the  paper  required.  The 
service  is  in  the  same  form  as  in  the  case  of  the  ordinary  subpcena ;  fees  to  the  witness  the  same ; 
and  as  there  is  ordinarily  no  formal  default  for  not  producing  the  paper  entered  by  the  olerk,  it  is 
necessary  to  state  this  fact  in  the  affidavit  for  obtaining  the  attachment. 

An  attachment  ad  testificandum  et  duces  tecum,  where  the  witness  appears,  but  refuses  or  ne- 
glects to  produce,  seems  not  to  be  provided  for ;  though  perhaps,  on  his  being  sworn,  and  failing 
in  a  proper  case  to  produce,  the  circuit  judge  might  allow  the  plaintiff,  it  appearing  that  he  acted 
in  good  laith,  to  withdraw  a  juror,  as  was  allowed  in  The  People  v.  C.  P.  of  New  York  (8  Cowen, 
127),  on  account  of  an  inadvertent  failure  of  testimony ;  and  then  proceed  by  attachment,  impos- 
ing such  terms  as  would  compel  the  production  of  the  paper  sought.  Or  perhaps  the  principle  of 
Hooper  v.  Smith  (1  Mo.  &  M.  116),  allowing  a  witness  to  be  called  before  the  jury  are  sworn,  on 
calling  the  cause,  might  be  appUed  to  a  calling  of  the  witness ;  and,  on  his  appearing,  asking  him 
for  the  paper ;  and  on  his  admitting  its  absence,  then  proceeding  by  attachment.  This  practice 
has  not,  however,  been  sanctioned  by  any  adjudication. 

Ordinarily,  the  question  whether  the  witness  is  bound  to  obey,  and  produce  the  particular  pa- 
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the  writings  are  in  possession  of  the  adverse  party  or  his  attorney,  notice 
should  be  given  to  produce  them  ;  and  if,  after  proof  of  a  reasonable 
notice,  they  are  refused,  secondary  evidence  of  the  contents  will  be 
admitted.(l) 


per,  will  be  considered  when  he  is  sworn,  or  when  brought  up  on  attachment.  Per  Lord  Ellen- 
borough,  C.  J.,  in  Ainey  v.  Long,  9  East,  485,  486 ;  Bradshaw  v.  Bradshaw,  Euas.  &  Mylne,  368_ 

In  general,  a  witness  is  bound  to  produce  a  paper,  as  he  is  to  answer  a  question,  though  it  may 
make  against  his  interest ;  and  in  all  cases,  the  court  in  its  discretion,  and  not  the  witness,  is  to 
determine  whether  he  shall  be  compelled  to  produce  it.  They  refused  to  require  this,  where  the 
object  was  to  obtain  a  paper  which  the  party  had  agreed  should  remain  in  the  hands  of  the  wit- 
ness for  a  particular  purpose,  which  the  object  of  the  subpoena  was  to  change.  BuU  v.  Loveland, 
10  Pick.  Rep.  9. 

For  some  of  the  cases  in  which  a  witness  having  the  custody  of  papers  cannot  be  required  to 
produce  them,  see  a  subsequent  note  of  this  chapter. 

The  attorney  of  a  third  person,  holding  a  paper  as  such,  is  not  bound  to  produce  it,  and  the 
party  may  therefore  go  into  secondary  evidence.    Ditcher  v.  Kenrick,  1  Car.  &  P.  356. 

Otherwise,  where  the  Court  of  Chancery  ordered  a  paper  to  be  deposited  with  a  party's  attor- 
ney, which  was  no  part  of  his  title ;  for  the  party  himself  might  have  been  compelled  to  produce 
it.  Doe  ex  dem.  OourtaU  v.  Thomas,  9  B.  &  C.  288.  The  party's  attorney  cannot  be  compelled 
to  produce  a  paper  against  him  which  was  received  professionally,  though  in  respect  to  another 
cause  than  the  one  on  trial.    Parker  v.  Yates,  1 2  Mo.  520. 

A  deed  or  other  paper  produced  and  left  with  the  clerk  under  a  subpoena  will  be  delivered  out 
to  the  person  to  whom  it  belongs.    Carter  v.  Graves,  1  Dev.  '74. 

As  to  particularity  of  description,  the  general  clause,  to  produce  all  letters,  papers,  and  docu- 
ments touching  or  concerning  the  matter  in  dispute,  can  hardly  be  relied  on.  The  paper  should 
be  described.  Such  a  general  notice  to  an  attorney  given  with  a  view  to  elicit  a  letter  in  his  hands, 
or  lay  the  foundation  of  oral  evidence,  was  held  insufBcient  by  Best,  C.  J.  Prance  v.  Lucy,  Ey. 
&  Mo.  N.  P.  Cas.  341.  *  *  And  see  a/ide,  in  the  notes  to  Chapter  1,  on  giving  secondary  evi- 
dence of  the  contents  of  deeds,  &c.  *  * 

(A  party  to  the  action  may  now  be  compeEed  under  process  of  suhpcma  duces  Ucwm,  to  appear 
and  produce  books  and  papers  in  the  same  manner  as  any  other  witness.  Code  of  N.  T.  §  390 ; 
Bonesteel  v.  Lynde,  8  How.  Pr.  R.  226.  A  failure  to  obey  the  subpoena,  by  producing  the  books 
required,  will  subject  the  witness  to  an  action  for  damages.    Lane  v.  Cole,  12  Barb.  680.) 

Eor  the  form  of  a  mbpmna  ditces  tecv/m  and  the  ticket,  see  also  that  recommended  by  Mr.  Chitty, 
3  Chitty's  Gen.  Prac.  829,  n.  v.  For  the  form  in  the  English  courts  of  equity,  see  Gresley's  Eq. 
Ev.  76,  a.  p. 

It  has  been  recommended  that  the  subpoena,  in  addition  to  the  usual  dause,  should  in  express 
terms  require  -the  witness  to  search,  as  this  would  prevent  a  not  unfrequent  excuse  that  the  wit- 
ness was  unaware  that  it  was  his  duty  to  search.  See  3  Chitty's  Gen.  Prac.  828.  "We  are  not 
apprised  of  any  decision,  however,  showing  that  such  extraordinary  requisition  is  necessary  even 
for  the  purpose  mentioned.  A  subpcena  to  attend  merely,  does  not  lay  the  witness  under  an  obli- 
gation to  search,  or  bring  with  him  any  documents,  even  though  he  be  at^  the  same  time  served 
with  a  notice  to  produce.    Id.  830  ;  Parry  v.  May,  1  Mood.  &  Rob.  279. 

It  is  believed  that  this  writ  generally  issues  of  course.  But  in  Pennsylvania  it  is  said  not  to 
be  warranted,  without  a  special  application.  Per  Tilghman,  C.  J.,  in  Gray  v.  Pentland,  2  Serg. 
&  Rawle,  31. 

(1)  Note  532. — ^Waring  v.  Warren,  1  John.  R.  340.  Where  a  paper,  on  which  the  action  is 
founded,  is  in  the  possession  of  the  opposite  side,  and  the  party  has  not  given  notice  to  produce 
it,  whereby  to  entitle  himself  to  prove  its  contents,  he  will  be  nonsuited.  Dobbins  v.  Watkins, 
Col.  Cas.  33  ;  Rogers  v.  Tan  Hoesen,  12  John.  R.  221,  S.  P.  But  a  notice  to  produce  the  former 
notice  is  unnecessary.     Eisenhart  v.  Slaymaker,  14  Serg.  &  Rawle,  153. 

The  notice  WiU  be  insufficient,  if  he  be  entitled  in  a  wrong  cause  (1  Starkie's  C.  61,  cited  in 
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"Writs  compulsory. 

This  writ  of  svbpana  duces  tecum,  as  well  as  the  other  writ  of  subpoena 
ad  testificandum,  is  compulsorj  upon  the  witness.  And  though  it  will  be 
a  question  for  the  consideration  of  the  judge  at  the  trial,  whether  in  any 
particular  case  the  actual  production  of  writings  should  be  enforced,(l) 
yet  the  witness  ought  always  to  have  them  ready  to  be  produced,  if  re- 
quired, in  obedience  to  the  judicial  mandate.(2)  From  the  earliest  times, 
our  courts  of  law,  in  order  to  give  effect  to  their  proceedings,  have 
resorted  to  these  compulsory  measures  for  the  production  of  evidence^ 


Stark.  Ev.  976,  note  /);  but  I  do  not  find  the  case.  Probably  it  must  depehd  on  the  question 
Whether  it  wiU  mislead. 

Notice  to  produce  a  paper  on  the  trial  of  a  cause,  without  referring  to  any  particular  circuit,  is 
not  spent  by  the  cause  not  being  tried  at  the  next  Circuit,  but  extends  to  any  subsequent  time  of 
trial,  whenever  it  should  take  place.  Jackson  ex  dem.  Burr  v.  Shearman,  6  John.  R.  19.  It 
seems  that  the  notice,  in  New  York,  must  be  in  writing.  Rule  10,  of  the  Supreme  Court,  adopted 
at  October  Term,  1829.  The  notice  should  describe  the  paper  sought;  and  not  be  merely  in 
general  terms ;  as  aU  papers  relating  to  the  bill  or  debt  in  question.  France  v.  Lucy,  Ry.  &  Mo. 
N.  P.  Gas.  341.  But  where  a  copy  of  the  paper  required  was  annexed  to  the  notice,  though  it 
appeared,  by  the  testimony  of  witnesses,  that  the  supposed  copy  materially  differed  from  the 
driginal,  in  one  particular ;  it  was  held,  that  the  notice  was  sufficient  to  entitle  the  party  to  givS 
parol  evidence  of  the  original,  it  being  manifest,  from  aU  the  oircumstamoes,  that  the  adveWc* 
party  must  have  understood  what  paper  was  intended  to  be  referred  to  in  the  notice.  Bogart  v. 
Brown,  5  Mass.  R.  18. 

The  courts  of  the  United  States  have  the  same  power,  on  rnotion  after  due  notice,  to  compel 
parties  to  produce  books  and  writings  in  their  possession  or  power,  as  the  Court  of  Chancery. 

If  a  plaintiff  refuse  to  comply  with  an  order  to  produce  books  or  writings,  they  have  power  to  non- 
suit him ;  and  if  a  defendant  refuse  to  comply  with  such  an  order,  they  may  give  judgment  against 
him  by  default.  2  E.  L.  of  U.  S.  63,  §  15.  The  Supreme  Court  of  the  state  of  New  York  has  a 
similar  power.  2  R.  S.  199.  If  a  party  refuse  to  comply  with  any  order  for  such  discovery,  the 
court  may  nonsuit  him,  or  may  strike  out  any  plea  or  notice  he  may  have  given,  or  may  debar 
him  from  any  particular  defence  in  relation  to  which  such  discovery  is  sought.    Id.  200. 

But  for  this  doctrine  at  large,  see  post,  Chap.  10,  Sect.  1,  It  is  barely  hinted  at  here,  as  in  the 
text,  from  its  intimate  connection  with,  and  illustration  of  the  duces  tecum  process. 

*  *  By  the  Code  of  Practice  (as  amended  by  Laws  of  New  York,  1849),  §  388,  a  party  may  be 
required  to  admit  a  paper  to  be  genuine,  or  pay  the  expense  of  proving  it.  *  * 

Note  533. — The  act  of  Congress  of  September  24,  1789,  §  15,  cited  supra  in  the  last  note, 
does  not  designate  whether  the  notice  shall  be  given  to  the  party  or  his  attorney.  But  the  court 
will  always  keep  the  cause  under  their  control  for  the  purposes  of  substantial  justice,  and  never 
sulTer  either  party  to  be  entrapped.  Geyger's  Lessee  v.  Geyger,  2  Dallas,  322.  See  N.  Y.  Code, 
§417. 

In  New  York,  the  notice  to  produce  papers  must  be  served  on  the  attorney,  where  one  is 
employed.  Rule  10,  of  Supreme  Court,  adopted  at  the  October  term,  1829,  contrary  to  the  Bng' 
lish  rule  of  law,  which,  according  to  Starkie  and  other  writers  on  evidence,  allows  it  to  be  served 
on  the  party  or  his  attorney.  The  case  of  the  Attorney-General  v.  Le  Merchant,  referred  to  in 
the  text,  strongly  intimates  that  the  notice  should  be  to  the  attorney  in  England.  *  *  See  ante, 
in  the  notes  to  Chap.  7.  *  * 

(1)  See  Pickering  v.  Noyes,  1  B.  &  C.  263  ;  Harris  V.  HiU,  3  Stark.  R.  140;  R.  v.  Upper  Bod- 
dington,  8  D.  &  R.  726 ;  Doe  d.  LosCtfmbe  v.  Clifford,  2  0.  &  K.  448 ;  Doe  d.  Gilbert  v.  Ross,  7 
M.  &  W.  102  ;  Kenip  v.  King,  2  Mo.  &  R.  437  ;  S.  C,  Car.  &  M,  396 ;  Doe  d.  Wyndhara  v.  Date, 
3  Q.  B.  609.    And  see  supra,  Chap.  6. 

(2)  Amey  V.  Long,  9  East,  485;  S.  C,  1  Camp.  14;  6  Esp.  116;  Field  v.  Beaumont,  1  Swanst. 
209;  R.  V.  Greenaway,  7  Q.  B.  106. 
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measures  obviously  essential  to  tlie  existence  and  constitution  of  courts  of 
justice.(l) 

Effect  of  oon-compliance. 

If  a  witness,  who  has  been  served  with  the  writ  of  subpoena,  has  deliv- 
ered the  papers,  in  fraud  of  the  subpoena,  to  the  opposite  party,  who  does 
not  produce  them,  secondary  evidence  may  be  given  of  them  without  a 
previous  notice  to  produce.(2)  So,  if  the  witness  subpoenaed  to  produce 
a  document  decline  to  produce  it  for  a  sufficient  reason,  secondary  evi- 
dence of  its  contents  may  be  given.  (3)  And  a  witness  who  has  a  docu- 
ment in  court,  though  not  subpoenaed  to  produce  it,  is  bound  to  produce 
it  if  required,  unless  he  has  a  valid  excuse  for  so  doing  ;(4)  but,  in  such  a 
case,  if  he  have  a  valid  excuse  for  not  producing  it,  secondary  evidence  of 
its  contents  will  not  be  admitted.  (5) 

Regulations  as  to  costs  of  proving  documents. 

Some  rules  have  been  made  in  modern  times  by  the  courts  to  diminish 
the  expense  of  proving  written  documents.  By  a  rule  of  Hilary  term,  2 
Wm.  IV  (A.  D.  1832),(6)  it  is  ordered,(7)  "  that  the  expense  of  a  witness, 
called  only  to  prove  the  copy  of  any  judgment,  writ  or  other  public  docu- 
ment, shall  not  be  allowed  in  costs,  unless  the  party  calling  him  shall, 
within  a  reasonable  time  before  the  trial,  have  required  the  adverse  party, 
by  notice  in  writing,  and  production  of  such  copy,  to  admit  such  copy, 
and  he  shall  have  refused  or  neglected,"  Another  rule,  promulgated  at 
the  same  time,  (8)  applies  to  tne  expense  of  a  witness  called  to  prove  any 
written  instrument  stated  upon  the  pleadings.  In  the  latter  case,  how- 
ever, a  summons(9)  to  admit  the  execution  must  be  taken  out  before  a 
judge,  who  has  power  to  give  a  party  the  right  to  his  costs  of  such  proof, 
not  only  if  the  party  refuses  to  make  an  admission,  but  also  if  he  does  not 
think  it  reasonable  to  require  it.  Neither  of  these  rules  give  any  new 
right  to  costs  •  they  merely  restrict  the  right  of  the  successful  party  to  his 
costs,  if  he  has  not  observed  their  provisions.(lO) 


(1)  Note  534.^ — Preventing,  or  using  means  to  prevent,  a  witness  from  attending  court,  who  has 
been  duly  summoned,  is  a  contempt  of  court,  which  may  be  punished  by  Information.  Com- 
monwealth V.  Freely,  2  Virg.  Cases,  1. 

(2)  Leeds  v.  Cook,  4  Esp.  256. 

(3)  Doe  d.  Loseombe  v.  Clifford,  2  C.  &  K.  448 ;  Marston  v.  Downes,  1  A.  &  E.  31 ;  S.  C,  6 
C.  &  P.  381;  Doe  d.  GUbert  v.  Ross,  V  M.  &  W.  102 ;  MiUs  v.  Oddy,  6  C.  &  P.  728;  Doe  d. 
Bowdler  v.  Owen,  8  C.  &  P.  110,  contra,  must  be  considered  as  overruled. 

(4)  Snelgrove  v.  Stevens,  Car.  &  M.  508. 

(5)  Doe  d.  Loseombe  v.  Clifford,  2  C.  &  K.  448. 

(6)  3  B.  &  Ad.  374-393. 

(7)  Reg.  6,  Id.  392. 
<8)  Reg.  7,  Id. 

(9)  See  the  rule,  as  to  what  the  summons  must  state. 

■(10)  The  Code  of  New  York  provides  that  either  party  may  exhibit  to  the  other  or  to  his  attor- 
ney, at  any  time  before  the  trial,  any  paper  material  to  the  issue,  and  request  an  admission  in 

Vol.  II.  52 


818  Of  the  Attendance  of  Witnesses.  [cH.  IX 

A  much  more  effectual  provision,  to  diminiBh  the  expense  of  proving  a 
document  which  a  party  improperly  refuses  to  admit,  is  one  which  awards,. 
as  a  penalty  against  him,  the  costs  of  the  proof  whatever  may  be  the  result 
of  the  trial :  this  is  contained  in  the  rules  of  Hilary  term,  4  Wm.  IV 
(A.  D.  1884),(1)  which  alter  materially  the  previous  law  of  costs.  The 
judges  were  empowered  to  make  the  latter  rules  by  the  stat.  8  &  4  Wm.  IV, . 
c.  42,  §  15.  The  effect  of  them  is,  that  if  a  party,  upon  receiving  notice  of 
an  intention  to  offer  in  evidence  the  written  or  printed  documents  de- 
scribed in  the  notice,  shall  refuse  to  do  so,  and  a  judge,  upon  a  summons 
taken  out,  shall  think  he  ought  reasonably  to  be  required  to  admit  them, 
he  will  be  subject  to  pay  the  costs  of  the  proof  made  necessary  by  his  re- 
fusal, whatever  may  be  the  result  of  the  cause.(2)  It  is  in  the  discretion 
of  the  judge,  before  whom  the  summons  is  taken  out,  to  give  the  costs  of 
the  application  and  inspection. (3)  If  the  party  who  produces  the  docu- 
ments in  evidence  shall  not  have  required  the  other  party  to  admit  them, 
or  if  the  judge  shall  not,  by  indorsement  upon  the  summons,  have  de- 
clared that  be  did  not  think  it  reasonable  to  require  the  admission  of  the 
writings,  the  costs  of  proof  will  not  be  allowed.  The  admission  of  docu- 
ments under  these  rules  merely  dispenses  with  the  necessity  of  proving 
them,  and  waives  no  right  of  objecting  to  the  admissibility  of  them,  when 
proved.(4) 

Service  of  subpoena. 

The  writ  of  subpoena,  when  sued  out,  is  to  be  regularly  served  on  the 
•witness ;  and  as  only  four  witnesses  can  be  included  in  one  writ  of  sub- 
poena, (5)  several  writs  are  frequently  necessary.     In  order  to  save  ex- 


writing  of  its  genuineness ;  and  if  he  fail  to  give  the  admission  within  four  days,  and  the  paper 
be  proved  on  the  trial,  he  must  pay  the  expenses  of  proving  it ;  unless  it  appear  to  the  court 
that  there  were  good  reasons  for  the  refusal.  §  388.  The  same  section  gives  to  the  court,  or  a 
judge  thereof,  power  to  order  the  inspection  of  books,  papers  and  documents,  with  the  privilege 
of  taking  copies  thereof;  and  confers  the  authority  to  enforce  the  order.  This  provisiou  does 
not,  however,  supersede  the  provisions  of  the  Revised  Statutes  on  the  subject ;  a  party  may 
proceed  under  either ;  under  the  Revised  Statutes  as  a  matter  of  right  in  the  cases  specified,  and 
under  the  Code  where  the  court  or  judge  sees  it  proper  to  grant  the  application.  Gould  v. 
McCarthy,  1  Kernan,  515;  13  How.  Pr.  427. 

(1)  5  B.  &  Ad.  Ap.  xiv-xix. 

(2)  Reg.  20,  6  B.  &  Ad.  Ap.  xvii.  See  tlie  rule  and  the  form  therein  given  for  the  description 
of  the  documents  intended  to  be  given  in  evidence. 

(3;  Id. 

(4)  It  is  presumed  that  this  is  quite  clear  upon  the  language  of  the  rules ;  all  doubt,  however, 
is  removed  by  the  form  of  the  notice  given  in  the  rules,  which  is  to  admit  "  saving  all  just  excep- 
tions to  the  admissibility  of  such  documents  as  evidence."    Id.  xviij. 

(5)  1  Cov?p.  846. 

Note  535. — The  doctrine  contained  in  the  text,  that  the  names  of  four  witnesses  only  should 
be  included  in  one  writ  of  subpoena,  is  recognized  in  the  case  of  Erwin  v.  Martin  (2  Wend.  250), 
where  a  parly  is  permitted  to  charge  for  the  engrossing  and  seal  of  as  many  subpoenas  as  are 
used,  allowing  one  to  every  four  witnesses. 
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pense,  it  is  settled  that  service  of  a  ticket,  containing  the  substance  of  the 
writ,  will  be  as  effectual  as  service  of  the  Avrit  itself.(l) 

How  and  when  served. 

The  \vrit  or  ticket  should  be  served  personally  on  the  witneES,(2)  and 
in  reasonable  time  before  the  day  of  trial,  that  he  may  suffer  the  less  in- 
convenience from  his  attendance  on  the  court.(3)  Notice  to  a  witness  in 
London  at  two  in  the  afternoon,  requiring  him  to  attend  the  sittings  at 
Westminster  in  the  course  of  the  same  evening,  has  been  held  to  be  too 
late  ;(4)  so,  likewise,  has  a  service  in  the  morning  to  attend  in  the  after- 
noon of  the  same  day.(5)  But  this  principle  does  not  apply,  where  the 
person,  upon  being  served,  admits,  either  expressly  or  impliedly,  that  the 
service  is  in  timc(6) 

It  has  been  said,  that  if  the  witness  whose  attendance  is  required,  be  a 
married  woman,  it  will  be  necessary  to  serve  the  subpoena  upon  her  per- 
sonally, and  the  tender  of  the  expenses  should  be  made  to  her,(7)  and  not 


(1)  Goodwin  v.  West,  Cro.  Car.  522,  540;  S.  P.,  Maddison  v.  Shore,  5  Mod.  355. 

Note  536. — A  subpcena  ticket  to  appear  at  a  term  of  the  Supreme  Court,  though  not  men- 
tioning the  place  where  it  was  to  be  held,  was  adjudged  sufficient.  People  v.  Tan  Wyok,  2 
Caines'  R.  333.  And  it  will  be  good,  although  the  witness  is  directed  to  attend  at  the  term,  and 
the  indictment  on  which  he  was  summoned  to  testify,  was  in  the  Oyer  and  Terminer.  Id.  See 
further  aitte,  note  529.  But  it  is  conceived  that  in  such  case,  if  the  error  were  calculated  to  mis- 
lead, the  rule  would  be  different.     2  Dunl.  Pr.  333. 

"  The  service  of  a  subpoena  issued  out  of  any  court,  to  compel  the  attendance  of  any  witness, 
shall  be  made  as  follows  : 

"  1.  The  original  writ,  under  the  seal  of  the  court  issuing  the  same,  shall  be  exhibited  to  the 
witness. 

"  2.  A  copy  of  such  writ,  or  a  ticket  containing  its  substance,  shall  be  delivered  to  the  witness. 

"  3.  The  fees  allowed  by  law  to  such  witness  for  traveling  to  and  returning  from  the  place 
where  he  is  required  to  attend,  and  the  fees  allowed  for  one  day's  attendance,  shall  be  paid  or 
tendered  to  such  witness."     2  E.  S.  of  N.  Y.  400. 

The  sum  necessary  as  a  tender  in  the  United  States  courts,  is  $1.25  for  one  day's  attendance, 
and  ten  cents  for  each  mile  of  the  distance  between  the  residence  of  tlie  witness  and  the  place 
where  the  court  is  to  be  held.     3  B.  Laws  U.  S.  133,  §  6 ;  CoukUng's  Pr.  266. 

(2)  Smalt  V.  Whitmill,  2  Stra.  1054 ;  S.  P.,  Wakefield's  Case,  Rep.  temp.  Hard.  313. 

(3)  Hammond  v.  Stewart,  1  Stra.  509. 

Note  537. — See  Conkhngs's  Pr.  265,  266.  Where  a  witness  resided  twenty-four  miles  from 
the  assize  town,  and  his  expenses  were  not  tendered  to  him  (that  is  the  act  of  serving  the  sub- 
poena complete)  till  the  evening  before  the  trial,  the  court  refused  to  grant  an  attachment. 
Holme  V.  Smith,  1  Marsh.  410.  (See  Dickenson  v.  Kinoaid,  11  Humph.  12.)  *  *  And  see  post, 
note  555.  *  * 

(4)  2  Tidd  Pr.  806. 

(5)  Barber  v.  Wood,  2  Mo.  &  Pv.  172. 

(6)  See  Maunsell  v.  Ainsworth,  8  Dowl.  P.  C.  869 ;  Jackson  v.  Seager,  2  Dowl.  &  L.  13.  As 
to  service  on  a  person  present  in  court,  see  Doe  d.  Jupp  v.  Andrews,  2  Cowp.  845 ;  Pitcher 
v.  King,  2  Dowl,  &  L.  755.  And  see  further  Bowles  v.  Johnson,  1  W.  Bl.  36;  Blackburne  v. 
Hargreave,  2  Lew.  C.  G.  259. 

(7)  Goodwin  v.  West  (Cro.  Car.  522,  540  ;  S.  C,  1  Jones,  430)  is  usually  referred  to  as  the 
,  authority  for  this  position,  but  in  the  report  in  Croke  no  such  point  appears,  the  service  bemg 

stated  to  have  been  on  the  wife,  and  the  tender  of  expenses  made  to  her.    In  the  report  by 
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to  her  husband.     If  a  case  appointed  for  one  sitting  be  made  a  remanet, 
the  subpoena  must  be  re-sealed  and  re-served. (1) 

Privilege  from  arrest  on  civil  process. 

Witnesses,  as  well  as  the  parties  in  a  suit,  are  protected  by  courts  of 
justice,  and  privileged  from  arrest  on  civil  process,  during  the  necessary 
time  consumed  by  them  in  going  to  the  place  where  their  attendance  is 
required,  in  staying  there  for  the  purpose  of  such  attendance,  and  in  re- 
turning thence.(2)     And,  in  ordinary  cases,  it  is  not  necessary  for  the  pro- 


Jones,  the  facts  are  differently  stated,  viz :  that  the  service  and  tender  were  made  to  the  defend- 
ant in  the  suit  for  the  penalty,  and  that,  upon  objection  being  made  that  the  party  ought  to  be 
served,  the  court  overruled  it.  This  latter  report  is  inconsistent  and  unintelligible.  The  report 
In  Croke  shows  that  service  and  tender  to  the  wife  would  be  sufficient,  and  it  is  no  authority  for 
saying,  that  the  service  on  the  husband  would  be  insufficient.  It  is  evidently  safer  to  pursue 
that  course  which  has  been  held  good,  viz :  to  serve  the  wife  with  the  writ,  and  tender  her  the 
expenses. 

(1)  Sydenham  v.  Rand,  2  Tidd  P.  R.  805  ;  S.  C,  3  Doug.  429.  And  see  Barber  v.  Wood,  2 
Mo.  &  R.  112. 

(2)  2  Roll  Ah.  272 ;  Lightfoot  v.  Cameron,  2  W.  Bl.  1113 ;  Meekina  v.  Smith,  1  H.  Bl.  e36  ; 
Randall  v.  Gurney,  3  B.  &  A.  252.     See  also  R.  v.  "Wigley,  t  C.  &  P.  4. 

KOTE  538. — Serving  process  not  bailable,  is  not  an  arrest  within  the  rule.  It  is  like  a  sum- 
mons. Legrand  v.  Bedinger,  4  Monroe,  539.  An  arrest  on  attachment  to  compel  payment  of 
■  costs,  is  an  arrest  on  civil  process  within  the  rule.  But  whether  an  arrest  on  an  attachment  where 
the  court  might  fine  and  imprison  be  so  ?  quere.     Snelling  v.  Watrous,  2  Paige,  314. 

Note  539. — In  New  York  it  is  provided  by  statute,  that  "  Every  person  duly  though  in  good 
faith  subpoenaed  as  a  witness  to  attend  any  court,  officer,  commissioner  or  referee,  or  summoned 
to  attend  any  judge,  officer  or  commissioner,  in  any  case  where  the  attendance  of  such  witnes.i 
may  by  law  be  enforced  by  attachment  or  by  commitment,  shall  be  exonerated  from  an-est  in 
any  civil  suit,  while  going  to  the  place  where  he  shall  be  required  by  such  subpoena  to  attend, 
while  remaining  at  such  place,  and  while  returning  therefrom. 

"  The  court  or  officer  before  whom  any  person  shall  have  been  in  good'  faith  subpoenaed  to 
attend  as  a  witness,  shall  discharge  such  witness  from  any  arrest  made  in  violation  of  the  last 
section ;  and  if  such  court  shall  have  adjourned  before  such  arrest  was  made,  or  before  applica- 
tion for  such  discharge  be  made,  any  judge  of  such  court  shall  have  the  same  power  to  discharge 
such  witness. 

"  Every  officer  authorized  to  perform  the  duties  of  supreme  court  commissioner,  and  the  first 
judges  of  the  county  courts,  shall  have  the  like  authority  to  discharge  any  witness  arrested  con- 
trary to  the  foregoing  provisions. 

"  Every  arrest  made  contrary  to  the  foregoing  provisions  shall  be  absolutely  void  and  shall  be 
deemed  a  contempt  of  the  court  issuing  the  subpoena ;  and  every  person  making  such  arrest 
shall  be  responsible  to  the  witness  arrested  for  three  times  the  amount  of  the  damages  which 
shall  be  found  by  the  jury,  and  shall  also  be  liable  to  an  action  at  the  suit  of  the  party  who  sub- 
poenasd  such  witness,  for  the  loss,  hindrance  and  damages  sustained  by  him  in  consequence  of 
such  arrest. 

"  But  no  sheriff  or  other  officer  or  person  shall  be  so  liable,  unless  the  person  claiming  an 
exemption  from  arrest  shall,  if  required  by  such  sheriff  or  officer,  make  an  affidavit  stating, 

"  1.  That  he  has  been  legally  subpoenaed  as  a  witness  to  attend  before  some  court  or  officer 
specifying  such  court  or  officer,  the  place  of  attendance,  and  the  cause  in  which  he  shall  have 
been  subpoenaed ;  and 

"  2.  That  he  has  not  been  subpoenaed  by  his  own  procurement,  with  the  intent  of  avoiding 
the  service  of  any  process;  which  affidavit  may  be  taken  by  such  officer,  and  when  so  taken 
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tection  of  a  witness,  that  he  should  have  been  served  with  a  subpoena,  if, 
upon  application  to  him,  he  consented  to  attend  without  one.(l)  A  rea- 
sonable time  is  allowed  to  the  witness  for  going  and  returning ;  and  in 
making  this  allowance  the  courts  are  disposed  to  be  liberal. (2)  This 
privilege  extends  to  a  party  in  the  suit  attending  on  an  arbitration  under 
an  order  of  Nisi  Prius,(3)  or  on  the  execution  of  a  writ  of  inquiry,(4)  or 


shall  exonerato  such  officer  from  all  liability  for  not  making  such  arrest."  2  R.  S.  of  N.  T. 
402,  403. 

The  privilege  extends  only  to  an  exemption  from  arrest,  and  does  not  extend  to  the  service  of 
a  summons,  unless  such  service  be  made  in  the  immediate  presence  of  the  court.  Blight  v. 
Fisher,  1  Pet.  C.  C.  E.  41 ;  Coburn  v.  Hopkins,  1  Wend.  E.  292.  Contra,  Halsey  v.  Stenarb,  1 
Southard's  E.  366.  It  is  personal ;  and  if  the  witness  waive  it  and  willingly  submit  to  custody, 
he  cannot  afterwards  object  to  the  imprisonmeot  as  unlawful.  Brown  v.  Getchell,  11  Mass.  E. 
11.  Thus,  if  he  give  a  bond  for  the  prison  bounds,  it  is  neither  void  nor  avoidable ;  the  privi- 
lege is  waived  and  cannot  be  set  up  as  a  defence  to  an  action  on  the  bond  after  forfeiture. 
Tepton  V.  Harris,  1  Peck's  E.  414.  But  giving  a  bail  bond  is  not  a  waiver.  United  States  v. 
Edmi,  9  Serg.  &  Eawle,  147. 

The  witness  wiU  be  protected  from  arrest  on  all  civil  process  whilst  going  to  and  attending 
upon  court,  with  a  reasonable  time  to  return  home  after  being  released  from  the  obligation  of 
the  subpoena.  Ex  parte  Hall,  1  Tyl.  E.  274;  Brooks  v.  Chesley,  4  Har.  &  M'Hen.  295;  Norria 
V.  Beach,  2  John.  R.  294 ;  Hurst's  Case,  4  Call.  487  ;  Smyth  v.  Banks,  4  Id.  329 ;  Bours  v. 
Tuckerman,  7  John.  R.  538 ;  Ex  parte  M'Niel,  3  Mass.  R.  288 ;  Sanford  v.  Chase,  3  Cowen's  E. 
381.  (And  a  witness  attending  from  another  state  is  protected  from  the  service  of  a  summons. 
Seaver  v.  Robinson,  3  Duer  (N.  Y.)  622.) 

(1)  By  Lord  Kenyon,  C.  J.,  in  Aiding  v.  Flower,  8  T.  R.  536  ;  "Walpole  v.  Alexander,  3  Doug. 
45  ;  S.  C,  oit.  Tidd  Pr.  198. 

Note  540. — United  States  v.  Edmi,  9  Serg.  &  Rawle,  147  ;  Norris  v.  Beach,  2  John.  E.  294; 
Sanford  v.  Chase,  3  Cowen's  R.  381.  Though  this  has  been  holden  otherwise  in  Massachusetts. 
M'Niel's  Case,  6  Mass  R.  264. 

(2)  2  W.  BL  1113;  Hatch  v.  Blisset,  Gilb.  Ca.  308,  cit.  2  Stra.  986;  13  East,  16,  n.  a.  See 
Eandall  v.  Gurney,  id  supra,  and  Tidd  Pr.  195,  where  the  cases  on  this  subject  are  collected. 
The  later  cases  are  collected  in  Strong  v.  Dickenson,  1  M.  &  W.  493. 

Note  541. — The  privilege  does  not  extend  throughout  the  term  at  which  the  cause  is  marked 
for  trial,  nor  will  it  protect  the  witness  while  engaged  in  transacting  his  private  business,  after 
he  is  discharged  from  the  obligation  of  his  subpoena.  Smyth  v.  Banks,  4  Dall.  329.  But  he  is 
protected  whUe  at  his  lodgings,  as  well  as  whUe  going  to  and  returning  from  court.  Thus,  a 
citizen  of  New  Tork,  who,  whUe  attending  the  circuit  court  of  the  United  States  in  Philadelphia 
as  a  party,  was  subpoenaed  to  attend  the  same  court  as  a  witness  in  another  cause,  and  after  the 
service  of  the  subpcena,  was  arrested  at  his  lodgings  on  ca.  sa.  issued  out  of  the  Supreme  Court 
of  Pennsylvania,  was  immediately  discharged  by  the  Circuit  Court.  Hurst's  Case,  4  Dall.  387. 
The  party  (of  Beckenham  in  Kent)  attended  in  London,  and  lingered  two  hours  after  he  left 
court,  and  after  he  had  called  at  several  places  in  Westminster  in  a  direction  opposite  to  his  resi- 
dence ;  but  when  arrested,  he  had  just  crossed  London  bridge  in  a  direction  towards  home. 
The  court  said  that  the  delay  might,  for  aught  that  was  shown,  have  been  devoted  to  refresh- 
ment ;  and  it  was  not  sworn  by  the  plaintiff,  on  whom  the  omis  lay,  positively,  that  the  calls,  at 
which  he  was  not  present,  might  not  have  been  before  the  party  attended  the  court.  Selby  v. 
Hills,  8  Bing.  166. 

(3)  Spence  v.  Stuart,  3  East,  89 ;  Randall  v.  Gurney,  3  B.  &  A.  252  ;  Webb  v.  Taylor,  1  Dowl. 
&  L.  676  ;  Rishton  v.  Nesbitt,  1  Mo.  &  R.  347.  The  rule  is  the  same  if  the  arbitrator  is  appointed 
by  the  Court  of  Chancery.  Moore  v.  Booth,  3  Ves.  350 ;  List's  Case,  2  Ves.  &  B.  374 ;  Ex  parte 
Temple,  Id  395. 

(4)  Walters  v.  Eees,  4  B.  Moo.  34. 
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at  judge's  chambers,  or  before  a  master  or  examiner  in  cliancery,(l)  and 
to  witnesses  attending  the  Insolvent  Debtors'  Court,(2)  and  the  Central 
Criminal  Court.(3)  A  bankrupt,  also,  attending  a  meeting  of  commission- 
ers in  pursuance  of  a  notice,  and  witnesses  attending  upon  summons,  are 
protected  from  arrest  at  the  suit  of  a  creditor.(4)  And,  by  the  Mutiny- 
Act,  witnesses  are  privileged  from  arrest  during  their  necessary  attend- 
ance on  courts  martial,  in  the  same  manner  as  witnesses  attending  a  court 
of  law. (5) 

But" the  privilege  does  not  extend  to  arrest  upon  criminal  process,  or 
quasi  criminal  process,  such  as  a  warrant  issued  upofi  an  ex  officio  informa- 
tion ;(6)  nor  is  a  witness  privileged  from  being  an-ested  by  his  bail :  the 
bail  may  take  him,  after  he  has  finished  his  evidence,  for  the  purpose  of 
surrendering  him. (7) 


(1)  Moore  v.  Booth,  ut  supra. 

(2)  "Willingham  v.  Matthews,  6  Taunt.  356. 

(3)  By  Coleridge,  J.,  in  Newton  v.  Constahle,  2  Q.  B.  162.  As  to  parties  and  witnesses  at- 
tending the  houses  of  Parliament  or  committees  of  either  house,  see  May,  Law  of  Pari.  10. 

(4)  5  Geo.  II,  0.  30,  §  5;  6  Geo.  IV,  o.  16,  §  117;  Axding  v.  Flower,  8  T.  R.  534;  2  W.  Bl. 
1142 ;  Kinder  v.  Williams,  4  T.  E.  377  ;  Spenoe  v.  Stuart,  3  East,  89;  Ex  parte  Byne,  1  Tes. 
&  B.  316  ;  1  Tidd  Pr.  200. 

Note  542. — So  a  creditor  attending  the  commissioners ;  and  if  he  shows  that  he  is  on  his  way 
home,  it  is  for  the  party  who  arrests  to  show  a  deviation.  Selby  v.  HUls,  8  Bing.  166.  The  ob- 
ject of  his  attendance  was  to  watch  the  proceedings,  and  get  liimself  appointed  assignee. 

(5)  Note  543.— A  witness  from  another  state  is  entitled  to  the  same  privilege  as  a  citizen  of 
the  state  where  the  court  sits.  Worris  v.  Beach,  2  John.  B.  294.  So  a  witness  attending  before 
referees  (Clark  v.  Grant,  2  Wendell's  R.  257) ;  before  arbitrators  appointed  by  the  parties  (San- 
ford  V.  Chase,  3  Co  wen's  E.  381) ;  or  before  the  general  sessions  of  the  peace,  under  recogni- 
zance (Bours  V.  Tuokerman,  7  John.  R.  538).  So  a  witness  attending  to  prove  a  wUl.  Norria 
V.  Beach,  2  John.  Rep.  294. 

But  if  a  witness  is  once  lawfully  under  arrest,  as  where  he  has  been  surrendered  in  discharge 
of  his  bail,  he  cannot  claim  exemption  from  a  subsequent  arrest,  unless  there  be  some  collusion 
(Davis  V.  Cummins,  3  Yeates'  R.  388) ;  and  where  another  court  has  refused  to  discharge  one  of 
its  own  suitors  from  arrest  under  the  ground  of  privilege,  the  Supreme  Court  will  not  reheve  on 
habeas  corpm.     Commonwealth  v.  Hambright,  4  Serg.  &  Rawle,  14'9. 

The  privilege  does  not  hold  in  the  case  of  judicial  process.  Sterret's  Case,  1  DaU.  356 ;  Han- 
num  V.  Askew,  1  Yeatos'  R.  25.  But  see  Hurst's  Case,  4  Dall.  387,  contra.  The  authority  of 
Sterret's  Case  has  been  often  doubted,  botli  at  the  bar  and  on  the  bench,  though  never  expressly 
overruled  in  the  federal  courts.    4  Dall.'SSS,  note. 

(6)  In  re  Douglas,  3  Q.  B.  837. 

(7)  Ex  parte  Lyne,  3  Stark.  R.  132. 

Note  544. — The  usual  remedy  in  oases  of  breach  of  this  privilege  from  arrest,  is  by  motion  to 
the  court  or  officer  before  whom  he  is  attending,  or  the  court  by  whose  process  the  witness  is  ar- 
rested, to  be  discliarged  from  custody.  Hurst's  Case,  4  DaU.  387 ;  United  States  v.  Edmi,  9  Serg. 
&  Rawle,  147  ;  Norrls  v.  Beach,  2  John.  R.  294;  Sanford  v.  Chase,  3  Cowen's  R.  381;  2  R.  S. 
of  N.  Y.  402;  Clark  v  Grant,  2  Wend.  R.  257.  It  has  been  decided  in  New  York  that  notice 
of  the  motion  must  be  gi\en  to  tlie  plaintiff  before  the  court  wiU  interfere  (Grover  v.  Green  I 
Caines'  Rep.  115);  but  it  is  conceived  that  a  different  rule  is  established  by  the  statute  abova 
cited. 

It  is  not  necessary  that  the  witness  should  be  personally  present  in  court  United  States  v. 
Edmi,  9  Serg.  &  Rawle,  147.    It  was  formerly  held  in  New  York  that  the  witness  should  not  ba 
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Sabeas  corpus  ad  iesiifiamdwm. 

A  subpoena  caa  have  do  effect,  where  the  witness  is  in  custody,  or  on 
board  a  ship  under  the  command  of  an  officer,  who  refuses  to  allow  his 
attendanee.(l)  The  course,  in  sach  case,  is  to  sue  out  a  writ  of  habeas 
corpus  ad  testificandum  ;(2)  for  which  purpose  application  ought  to  be 
made  to  the  court  or  to  a  judge,  upon  affidavit  of  the  party  applying, 
stating  that  he  is  a  material  witness,  and  willing  to  attend. (3)     Upon  this 


discharged  without  filing  common  baU.    But  a  different  practice  now  prevails.    Sanford  v.  Chase, 
3  Cowen's  E,  381 ;  (Seaver  v.  Robinson,  3  Duer,  622.) 

(1)  Note  545. — Or,  it  would  seem,  under  the  command  of  an  officer  of  the  United  States. 
Matter  of  Stacy,  10  John.  B.  328.  In  this  case,  a  habeas  corpus  ad  subjiciendwm,  issued  and  was 
enforced  by  attachment  against  an  officer  of  the  United  States.  And  see  Matter  of  Carlton,  1  Cow, 
R.  41 1.  This  was  a  similar  writ  to  bring  up  an  infant  from  West  Point ;  and  held,  that  the  Supreme 
Court  had  jurisdiction  there.  Doubtless  the  same  would  be  held  of  a  habeas  corpus  ad  testificamdum. 

On  the  other  hand,  the  authority  of  the  United  States  courts  to  issue  this  writ  is  understood  to 
reach  cases  where  the  witness  is  confined  under  the  state  law.     Conkliug's  Pr.  264. 

(2)  Tidd  Pr.  809  ;  Ex  parte  Tillotson,  I  Stark.  R,  470.  See  form  of  affidavit  in  Tidd's  Forms, 
p.  28.S. 

Note  546. — The  form  of  this  writ,  for  the  circuit  in  New  York,  is  thus :  "  The  people  of  the 
state  of  New  York,  to  the  sheriff  of  the  county  of  Saratoga,  greeting ;  We  command  you,  that 
you  have  the  body  of  E.  P.  detained  in  our  prison  under  your  custody,  as  it  is  said,  under  safe 
and  secure  conduct,  before,  &c.  (as  in  the  subpoena,  ante,  note  529),  on  the  thirtieth  day  of  No- 
vember next,  by  ten  of  the  clock  in  the  forenoon  of  the  same  day,  then-  and  there  to  testify  the 
truth,  according  to  his  knowledge  in  a  certain  cause  now  depending  in  our  Supreme  Court  of 
judicature,  before  our  justices  thereof,  and  then  and  there  to  be  tried  between  John  Doe,  plaintiff, 
and  Richard  Roe,  defendant,  of  a  plea  of  trespass  on  the  case,  on  the  part  of  the  plaintiff.  And 
immediately  after  the  said  E.  F.  shall  then  and  there  have  given  his  testimony,  before  (as  in  the 
subpoena)  that  you  return  him,  the  said  E.  F.,  to  our  said  prison  under  safe  and  secure  conduct. 
And  have  you  then  there  this  writ.    Witness,  John  Savage,  Esq."  (as  in  the  subpoena). 

The  writ  may  go  from  any  court  of  record  in  any  suit  or  proceeding,  to  bring  up  any  prisoner 
detained  in  any  jail  or  prison  in  this  state,  to  testify,  unless  under  sentence  for  felony.  2  R.  S. 
559,  §  1.  So  on  the  allowance  of  the  chancellor,  a  justice  of  the  Supreme  Court  or  commissioner. 
Id.  §  3.  The  United  States  courts  have  also  a  statute  power  to  issue  this  writ.  2  U.  S.  Rev. 
Laws,  62,  §  14;  Ex  parte  Bollman  &  Swartwout,  4  Craneh,  96;  Conkling's  Pr.  263.  Whether 
this  authority  be  not  confined  to' the  courts  in  session?     Quere.    Conkling's  Pr.  264. 

(3)  R.  V.  Rodham,  Cowp.  672,  On  the  trial  of  Sir  John  Friend  for  high  treason,  Lord  0.  J. 
Hplt,  on  the  application  of  the  prisoner,  ordered  his  clerk  to  prepare  a  warrant  for  a  habeas  cor- 
pus (13  How.  St.  Tr.  3).    And  see  Layer's  Case,  Fortesc.  E.  396. 

Note  547. — In  New  York,  the  affidavit  must  state  the  title  and  nature  of  the  suit  or  proceed- 
ing ;  and  that  the  testimony  of  the  witness  is  material  and  necessary  on  the  trial,  as  he  is  ad- 
vised by  counsel  and  verily  believes,  except  the  application  for  the  writ  be  made  by  the  attorney- 
general  or  district  attorney.     They  need  not  swear  to  advice,  &c.    2  R.  S.  559,  §  2. 

The  affidavit  may  be  in  this  form : 

John' Drv'^RichTrd' Roe.  f^^™'°Sa  county,  ss. 

''  John  Doe,  the  above-named  plaintiff,  maketh  oath  and  saith  that  E.  F.,  now  a  prisoner  for 
debt"  (or  any  other  cause  except  sentence  for  a  felony,  2  R  S.  559),  "  in  custody  of  the  sheriff 
of  the  county  of  Saratoga,  is,  and  will  be  a  material  and  necessary  witness  for  this  deponent,  on 
the  trial  of  this  cause  (which  is  an  action  of  assumpsit),  as  he  is  advised  by  counsel  and  verily  be- 
lieves, that  this  deponent  further  saith  that  he  is  advised  by  counsel  and  verily  believes, 
that  he  cannot  safely  proceed  to  the  trial  thereof  without  the  testimony  of  the  said  E.  F. ; 
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application  the  court,  in  its  discretion,  -will  make  a  rule,  or'  the  judge  will 
grant  his  ^ct^  for  a  ■writ,(l)  which  is  then  sued  out,  signed  and  sea]ed.(2) 
The  writ  should  be  left  with  the  sheriff  or  other  officer,  who  will  be 
bound  to  bring  up  the  body,  on  being  paid  bis  reasonable  charges.(3) 


and  that  the  said  B.  P.  is  ready  and  williBg  to  attend  as  a  -witoeaa,  at  th«  trial  of  the  said  cause, 
as  this  deponent  is  informed  and  believes. 

"  Sworn,  &c,  "  John  DoeJ' 

This  affidavit  would  seem  to  be  sufBoient,  even  at  common  law,  in  the  cases  specified  by  the 
statute,  without  the  claase  stating  a  willingness  to  attend.  Where  the  party  is  an  actual  pris- 
oner, there  is  no  reason  why  he  should  not  be  compelled  to  attend.  2  Stark.  Ev.  113,  note  c. 
But  the  clause  seems  necessary  where  the  witness  is  not  a  prisoner;  as  if  he  be  a  seaman  on 
board  a  man-of-war;  or  a  soldier  in  the  army;  in  which  cases  he  should  be  served  with  a  sub- 
poena.   Id.  113  in  the  text.     See  further,  as  to  the  necessity  and  nature  of  an  affidavit,  post. 

N"o  notice  is  necessary  to  the  opposite  party.  Conkling's  Pr.  264.  And  the  affidavit  for  the- 
United  States  courts  is  the  same  in  substance  as  that  of  the  state  where  it  exists.    Id. 

(1)  R.  V.  Burbadge,  8  Burr.  1440. 

(2)  Tidd  Pr.  809. 

Note  648. — In  New  York  this  writ  is  allowable  by  the  chancellor,  a  justice  of  the  Supreme- 
Court,  or  any  officer  authorized  to  perform  the  duties  of  such  justice.  2  R.  S.  559,  §  3  ;  "Wattles 
T.  Marsh,  5  Cowen's  R.  116.     (A  referee  has  same  power.     Code,  §  2'72.) 

For  the  common-law  authority  of  the  court  or  a  judge  to  allow  this  writ,  see  post. 

Note  549. — In  New  York,  this  writ  is  drawn  out  by  the  attorney,  like  the  subpoena  (see  ante, 
note  529),  on  a  sealed  blank,  who  carries  it  with  the  affidavit,  to  the  judge  or  commissioners,  by 

whom  it  is  indorsed  "  allowed  this day  of ,  1830."    He  signs  this ;  and  the  process 

is  then  complete. 

(3)  Note  550. — If  the  writ  be  allowed  by  an  officer  of  competent  authority,  and  be  not  void 
on  its  face,  the  sheriff  is  bound  to  obey  the  writ.  Wattles  v.  Marsh,  5  Cowen's  R.  176.  And 
though  irregularly  or  erroneously  issued,  he  is  bound  to  obey ;  for  it  will  protect  him  against  an 
action  for  an  escape.  Id.  So  though  it  do  not  say  to  testify,  if  it  have  equivalent  words,  or  do 
not  directly  specify  a  place  of  return,  if  this  can  be  gathered  from  the  whole  process;  as  if  it  be 
returnable  before  a  first  judge,  his  office  shall  be  intended  as  the  place,  though  not  mentioned. 
Id.  Even  though  the  writ  be  altered  after  its  issue,  if  this  be  without  the  sheriff's  consent,  it 
wiU  still  protect  him.     Id.     So,  if  it  be  issued  coUusively.     Hasaam  v.  Griffin,  1 8  John.  R.  49-. 

Note  551. — A  sheriff  is  bound  by  this  writ,  to  bring  up  one  in  execution  in  a  civil  suit,  on 
being  tendered  the  expenses  of  bringing  up  and  returning  the  prisoner.  Noble  v.  Smith,  5  John. 
R.  357.  Mileage  is  computed  both  going  and  returning  (Utiea  Bank  v.  Kibbe,  7  Cowen's  R. 
424) ;  otherwise  now.  The  computation  is  twelve  and  ;i  half  cents  per  mile,  reckoned  only  from 
the  jail ;  $1.50  for  bringing  up,  and  $1.00  per  day  attendance,  besides  actual  necessary  expenses. 
2  R.  S.  C46.  And  the  same  in  the  courts  of  the  United  States.  3  U.  S.  Laws,  133  ;  ConkUng'a 
Pr.  264. 

On  a  habeas  corpus  to  the  sheriff  of  Dutchess,  ad  tesiesiificamdum  before  a  referee  in  the  city  of  New 
York,  the  sheriff  deputed  B.  to  execute  it.  B.  brought  H.  the  witness,  to  the  city  on  Monday,  and  the 
reference  was  adjourned  to  Wednesday.  On  Thursday  H.  was  returned  to  the  sheriff  of  Dutchess ; 
but  while  at  New  York,  H.  was  seen  at  different  times  at  several  places  on  his  own  business, 
unaccompanied  with  B.  but  without  B.'s  permission ;  and  he  considered  himself  in  the  charge 
and  under  the  direction  of  B.  The  court  said  there  was  no  unnecessary  delay  in  bringing  H, 
back.  The  indulgence  does  not  constitute  an  escape.  Hassam  v.  Griffin,  18  John.  R.  48.  And 
they  cited  the  resolution  mentioned  in  Boyton's  Case,  where  from  an  inn  at  Smithfield  on  his 
way  to  the  King's  Bench,  Westminster,  on  habeas  corpus,  the  prisoner,  who  was  in  execution, 
went  of  his  own  head  to  Southwark ;  but  returned  to  the  sherifl'  next  morning ;  and  holden  no 
escape.  3  Rep.  44 ;  S.  C,  Dalt.  Sheriff,  141.  "  For,"  says  Dalton,  "  the  commandment  of  the 
writ  is  performed,  sc.  to  have  the  body  in  court  at  such  a  day ;  and  in  such  a  case  the  sheriff 
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If  the  witness  be  a  prisoner  of  war,  he  may  be  examined  on  interroga- 
tories, but  cannot  be  brought  up  without  an  order  from  the  secretary  of 
state.(l) 


may  go  and  take  what  way  or  place  he  shall  think  to  be  most  sure  and  safe  for  himself,  and  to 
carry  his  prisoner.''  The  case  mentioned  in  3  Bep.  is  Bennett  v.  Halaey  et  auters  (Moore,  25'7). 
There  it  appears  that  at  eight  o'clock  at  night,  the  prisoner  escaped  from  the  jailor  and  was  gone 
into  Southwark  all  night.  On  audita  querela  by  the  prisoner,  adjudge  pro  defemdenie.  In  Moredell 
T.  The  Marshall  of  the  King's  Bench  (1  Mod.  116),  on  habeas  corpus  ad  testificandum,  for  the 
assizes  at  Wells,  to  carry  a  prisoner  who  was  in  execution  at  London,  he  went  down  too  long 
beforehand  and  stayed  too  long  after  the  assizes;  and  went  sixty  miles  beyond  Wells,  before  he 
returned  to  London.  Hale,  C.  J. :  "  If  an  habeas  corpus  be  granted  to  bring  a  person  into  court, 
and  the  sheriff  let  him  go  into  the  country,  it  is  an  escape.  And  though  he  be  not  bound  to 
bring  him  the  direct  way,  because  he  may  be  rescued,  yet  he  ought  not  to  carry  him  round  about 
a  great  way  for  the  accommodation  of  the  party.  If  he  doth,  it  is  an  escape ;  but  by  this  evi- 
dence you  let  him  go  back  three-score  miles,  to  which  there  is  no  answer.  We  are  made  the 
engines  of  doing  aU  the  mischief  if  this  shall  go  unpunished ;  being  by  color  of  an  habeas  corpus." 
So  that  this  was  the  case  of  a  voluntary  escape ;  not  like  that  in  Moore  &,  Johnson.  So  letting  a 
man  that  was  arrested  go  to  the  next  house,  which  was  situate  in  another  jurisdiction,  was  held 
to  be  an  escape.  Note  b  to  the  case  cited  from  1  Mod.  The  sheriff  ought  not,  under  color  of 
this  writ,  to  let  prisoners  go  at  large.  Such  permission  is  an  abuse  of  the  writ,  and  an  escape  in 
the  keeper  of  the  prison.  The  writ  must  be  delivered  to  the  sheriff  before  the  witness  is  brought 
out  of  prison.  And  per  Powell,  J. :  "  If  a  habeas  corpus  is  delived  to  the  sheriff  in  July  to  bring 
a  man  in  execution  to  the  Common  Pleas  the  next  Michselmas  term,  the  sheriff  may  take  a 
reasonable  time,  of  which  the  court  will  judge  according  to  the  circumstances;  but  he  cannot 
bring  him  out  of  prison  and  keep  him  out,  all  the  vacation."  Holroid  v.  Liddle,  Ld.  Raym.  241. 
The  above  cases  and  authorities,  with  one  exception,  are  mentioned  by  the  Supreme  Court,  and 
recognized  in  Hassam  v.  GrifSn ;  and  being  thus  sanctioned,  I  have  given  them  a  little  more  at 
large  than  they  are  found  in  the  opinion.  The  Supreme  Court  go  on  to  say  that  if  a  sheriff  in 
yielding  obedience  to  a  habeas  corpus,  necessarily  take  the  prisoner  out  of  his  county,  but  return 
with  him  when  the  exigency  of  the  writ  is  answered,  without  unnecessary  delay,  he  is  not  guilty 
of  an  escape,  though  the  prisoner  of  his  own  head  should  stroU  about;  and  sometimes  be  out  of 
the  sheriff's  view.  They  were  not  satisfied,  if  the  sheriff  should  permit  him  to  go  out  of  his  sigh* 
while  he  had  him  under  the  habeas  corpus,  provided  there  was  no  necessary  delay,  that  this  in- 
dulgence would  be  an  escape.  The  habeas  corpus  relieves  the  prisoner,  temporarily,  from  the 
duress  of  imprisonment  under  the  execution.  If  B.  had  gone  about  with  H.  on  the  business  of 
the  latter,  it  would  not  be  contended  that  it  was  an  escape ;  and  it  made  no  difference  whether 
B.  was  present  or  not. 

(I)  Furley  v.  Kewnham,  2  Doug.  419. 

Note  552. — In  such  a  case,  and  in  any  other  "  where  it  is  certain  or  probable  that  the  personal 
attendance  of  the  witness  cannot  be  procured  at  the  trial,''  he  may  be  examined  in  New  York  on 
an  order  to  take  his  testimony,  de  bene  esse ;  the  law  and  forms  of  which  proceeding  may  be  seen 
at  length  in  Jackson  ex  dem  Green  v.  Kent  {"?  Cowen's  Rep.  59).  A  similar  remedy  is  now 
given  by  statute  (2  R.  S.  391),  in  case,  of  sickness  or  intended  absence  only;  but  that  statute 
does  not  negative  the  common-law  power  to  grant  t^e  order  in  all  other  cases  resting  on  the  like 
principle.  See  Mumford  v.  Church,  1  John.  Cas.  147,  and  Wait  v.  Whitney,  1  Cowen's  Rep.  69. 
In  these  cases  such  an  examination  was  allowed  of  one  witness  who  came  from  another  .state' 
and  another  who  came  from  Canada,  on  request,  to  be  u,\amined.  In  Packard  v.  Hill  {'1  Cowen's 
Rep.  489),  the  court  say :  "  One  important  object  of  these  examinations  is  to  enable  the  party  to 
secure  evidence  at  any  time  in  the  progress  of  the  cause,  to  be  used  on  the  trial,  if  the  witness 
shall  happen  then  to  be  without  the  jurisdiction  of  the  court,  or  vmable  to  obey  its  process." 

(See,  also,  Fry  v.  Bennett,  4  Duer  R.  241,  wliich  holds  that  the  absence  of  the  witness  must 
be  shown  to  let  in  the  deposition  ;  and  Nixon  v.  Palmer,  10  Barb.  115,  which  holds  that  a  fixed 
residence  in  another  state  wiU  be  presumed  to  continue ;  and  Ward  v.  Whitney,  4  Selden  S.  445, 
as  to  the  effect  of  the  testimony  so  taken.) 
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It  had  been  doubted,  whetber  persons  in  custody  could  be  brought  up 
as  witnesses  by  writ  of  habeas  corpus,  to  give  evidence  before  any  other 
courts  except  those  at  Westminster ;  but  by  stat.  43  Geo.  Ill,  c.  l-iO,  it  is 
enacted,  that  a  judge  of  either  of  the  courts  may,  at  his  discretion,  award 
such  writ  for  bringing  a  prisoner,  detained  in  any  jail  in  England,  before 
a  court  martial,  or  before  commissioners  of  bankruptcy,  commissioners  for 
auditing  the  public  accounts,  or  other  commissioners  acting  by  virtue  of 
any  royal  commission  or  warrant.  And  the  stat.  44  Geo.  Ill,  c.  102, 
authorizes  the  judges  of  the  superior  courts  in  England  or  Ireland,  or 
justices  of  Oyer  and  Terminer  or  jail  delivery,  to  award  writs  of  habeas 
corpus  for  bringing  prisoners  detained  in  jail  before  any  of  the  courts,  or 
any  sitting  at  Nisi  Prius,  or  before  any  court  of  record  in  these  pirts  of 
the  United  Kingdom,  to  be  there  examined  as  witnesses  in  any  civil  or 
criminal  cause.  The  application  for  a  writ  of  habeas  corpus  under  this 
statute  ought  to  be  made  to  a  judge  oat  of  court.(l) 


The  revisers  admit,  in  their  report,  that  the  provisions  of  the  statute  are  taken  from  the  cases 
cited ;  and  from  another  previous  statute. 

The  case  of  inability  to  attend,  from  imprisonment,  is  expressly  provided  for  by  the  30th  sec- 
tion of  the  Judiciary  Act  of  the  United  States  of  Sept.  24th,  1798.  2  U.  S.  Rev.  Laws,  67  to  69; 
and  see  post. 

(1)  Gordon's  Case,  2  M.  &  S.  582. 

Note  553. — By  2  R.  S.  559,  §  3,  a  writ  of  habeas  corpus  ad  testificandum  may  be  issued  by  the 
chancellor,  a  justice  of  the  Supreme  Court,  or  any  other  officer  authorized  to  perform  his  duties, 
upon  the  application  of  any  party  to  any  suit,  pending  before  any  officer  or  body,  who  may  be 
authorized  to  examine  witnesses  in  any  suit  or  proceeding.  2  R,  S.  559,  §  3.  Andvid.  "Wattles 
V.  Marsh,  5  Cowen's  Rep.  115.  The  application  is  to  be  conducted  substantially  in  the  same  way 
as  where  the  cause  is  in  a  court  of  record.  Vid.  ante,  note  546.  K  g.  to  bring  up  an  insolvent 
to  testify,  the  affidavit  may  be  thus : 

"  Saratoga  county,  SS.  Richard  Roe  maketh  oath  and  saith,  that  0.  P.  hath  mads  appUcation 
Tipon  the  statute,  part  second,  chapter  5,  title  1,  to  the  Hon.  Samuel  Toung,  Esq.,  first  judge  of 
said  county,  for  a  discharge  from  Ms  debts ;  and  that  said  application  is  appointed  to  be  heard 
by  the  said  first  judge,  at  his  office  in  Ballston,  on  the  1th  day  of  December,  1833,  at  10  .^.M. 
That  the  said  0.  P.  is  now  coniined  in  the  jail  of  the  said  county  upon  civU  process ;  and  not 
upon  sentence  for  any  felony ;  that  this  deponent  is  a  creditor  of  said  0.  P.,  and  intends  to  op- 
pose his  said  discharge ;  and  is  advised  by  counsel  and  verily  believes,  that  the  testimony  and 
examination  of  said  0.  P.  wUl  be  material  and  necessary  to  this  deponent,  on  the  said  hearing. 

"Sworn,  &C.  "Richard  Roe." 

The  writ  is  tested  like  that  for  the  circuit  (ante,  note  546) ;  and  is  returnable,  &o.,  thus :  "  Before 
Samuel  Toung,  Esq.,  first  judge  of  the  county  of  Saratoga,  at  his  office,  in  the  town  of  Ballston, 
in  said  county,  on  the  Uh  day  of  December  next,  at  ten  o'clock  in  the  forenoon  of  that  day,  then 
and  there  to  testify  and  answer  to  those  things  that  may  be  required  of  the  s^d  0.  P.,  purauant 
to  the  statute  concerning  the  discharge  of  the  insolvent  debtors  from  their  debts,  and  their  per- 
sons from  imprisonment,  touching  his  application  for  such  discharge.  And  immediately  after, 
&c.,  as  in  the  habeas  corpus,  ante,  note  546. 

See  Wattles  v.  Marsh  5  Cowen's  Rep.  176,  and  the  form  there  given  in  such  a  case,  and  sanc- 
tioned by  the  court.  That  case  held,,  that  though  no  affidavit  was  made,  yet  the  sheriff  was 
protected. 

The  writ  was  indorsed,  "  Allowed  December  leth,  1822.  J.  Formau,  first  judge  of  Ouon. 
Com.  Pleas,  a  counsellor,  &o." 
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Payment  of  expenses. 

N"o  -witness  is  bound  to  appear  in  civil  cases,  unless  his  reasonable 
expenses,  for  going  to,  and  returning  from,  the  trial,  and  for  his  reason- 
able stiiy  at  tlie  place,  be  tendered  to  him  at  the  time  of  serving  the 
subpoena;  nor,  if  h'e  appears,  is  he  bound  to  give  evidence,  till  such 
charges  are  actually  paid  or  tendered,(l)  except  he  reside  within  tlie 


In  'Wattles  t.  Marsh,  the  writ  was  allowed  at  chambers,  by  a  commissioner  havmg  power  to 
do  the  chamber  duties  of  a  justice  of  the  Supreme  Court ;  and  though  the  prisoner  was  in  on  a 
ca.  sa.,  was  sanctioned  as  valid  at  the  common  law.  Previous  to  that  case,  this  power  was  a 
disputed  one,  though  it  had  prevailed  in  practice.    Hassam  y.  Griffin,  1.8  John.  Eep.  48.    In 

Adams  & (3  Keb.  51),  on  applying  to  B.  R.  for  habeas  corpus  to  testify  at  Nisi  Prius  in 

Middlesex,  it  was  granted ;  but  "  Hale,  Ch.  J.,  said  he  never  would  grant  it  in  his  chamber, 
being  but  as  a  private  person ;  and  the  party  may  escape,  which  would  be  remediless."  Previous 
to  this,  the  power  was  totally  denied  even  to  the  court  to  grant  a  habeas  corpus  ad  tesUficandvm, 
to  bring  up  one  in  execution,  because  it  seemed  to  be  an  escape  (Comb.  17,  41);  though  it  was 
agreed  that  it  was  grautable  for  one  in  custody,  on  mesne  process.  Id.  41.  But  the  power  to 
bring  up  one  in  execution,  was  asserted  by  Lord  Mansfield  in  Rex  v.  Burbadge  (3  Burr.  1440), 
though  the  writ  was  denied,  because  the  motion  (which  was  in  open  court)  appeared  to  be  a  con- 
trivance to  liberate  the  prisoner.  The  Matter  of  Price  (4  East,  581)  was  the  case  of  this  writ 
being  granted  by  the  court  to  bring  up  a  prisoner  in  execution  for  a  fine  and  on  civil  process,  in 
order  to  testify  before  a  committee  of  the  House  of  Commons.  But  the  court  proceeded  oautiouslyi 
ordering  notice  to  the  attorney-general  and  to  creditors,  before  they  would  grant  the  writ.  The 
Supreme  Court  of  Connecticut  granted  this  writ  to  bring  up  a  debtor  from  prison.  Kirby,  131. 
It  has  long  been  the  practice  in  New  YotTs.  for  a  judge  or  commissioner  to  allow  this  writ  at 
chambers  in  various  cases  of  commitment  (1  Dunl.  Pr.'E.  612) ;  but  this  practice  was  never  sanc- 
tioned by  authority  in  that  state  to  such  an  extent  as  in  the  case  of  Wattles  and  Marsh.  This 
decision  seems  fully  justified  by  Rex  v.  Rodham  (Cowp.  612),  which  gives  the  form  of  the  affi-. 
davit,  and  the  practice  of  Lord  Mansfield  at  chambers.  So,  by  The  King  v.  Layer  (Portescue's 
Eep.  396),  on  motion  for  a  habeas  corpus  to  bring  up  Lords  Orrery,  North  and  Gray,  then  in  the 
tower  on  a  charge  of  high  treason,  ad  tesUficandmm.  The  court  required  an  affidavit  that  they 
were  material  witnesses.  Byre,  J.,  said  he  never  granted  one  at  his  chambers,  in  a  civil  case, 
without  such  an  affidavit;  and  agreed  a  judge  might  grant  one  at  his  chambers,  in  a  civil  case, 
on  affidavit.  But  without  affidavit,  the  court  said  they  might  deliver  all  the  jails  in  England  on 
a  bare  surmise.  On  the  trial  of  Sir  John  Friend  (4  St.  Tr.  599),  being  called  on,  at  the  Old 
Bailey,  he  applied  for  a  rule  that  Courtney,  a  prisoner  in  the  gate-house,  should  be  brought  up 
to  testify.  The  case  was  one  of  high  treason  ;  and  Lord  Holt,  Ch.  J.,  told  him  he  should  have 
sent  before,  the  last  night  or  in  the  morning,  when  a  writ  of  habeas  corpus  ad  iesiificandv/m  might 
have  been  got  ready;  that  he  should  have  had  a  warrant  for  the  writ;  but  the  chief  justice  then 
directed  Mr.  Mason,  his  clerk,  to  prepare  the  warrant  for  the  habeas  corpus  to  bring  Courtney 
immmediately. 

This  writ  may  be  issued  by  the  courts  of  the  United  States  (2  tJ.  S.  Laws,  62,  63,  §  14),  and 
is  grantable  by  the  justices  of  the  Supreme  Court,  and  judges  of  the  District  Court.  Id.  The 
form  is  directed.    Id.  12. 

(1)  Chapman  v.  Pointon,  2  Stra.  1150 ;  S.  C.  more  fully  stated,  13  East,  16,  n.  a ;  Bowles  v. 
Johnson,  1  W  Bl.  36  ;  Fuller  v.  Prentice,  1  H.  Bl.  39  ;  HaUett  v.  Mears,  13  Bast,  15 ;  Ex  parte 
Roscoe,  1  Meriv.  191 ;  Newton  v.  Hariand,  1  M.  &  G.  956. 

Note  554. — A  person  in  court  who  has  not  been  subpoenaed,  is  a  mere  stander  by,  and  not 
obliged  to  be  sworn  in  a  civil  cause.  Though  otherwise  in  a  proceeding  by  indictment.  Eex  v 
Sadler,  4  Car.  &  P.  218.  As  to  a  civil  cause,  the  former  doctrine  was  holden  of  a  witness  upon 
whom  a  subpcena  had  been  served,  but  the  money  not  tendered.  He  came  to  court,  where  the 
requisite  money  was  tendered ;  but  he  then  refused  to  be  sworn,  and  holden  rightly.  Bowles  v, 
Johnson,  1  W.  Bl.  R.  36.    Lee,  Ch.  J.,  said,  in  this  case,  that  a  tender  must  be  made  at  the  time 
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•weekly  bills  of  mortality,  and  be  summoned  to  give  evidence  within 
them,  in  -which  case  it  is  usual  to  leave  a  shilling  with  the  subpoena 
ticket.(l)  The  necessity  of  this  previous  tender  arises  from  the  special 
provision  in  the  act  of  Elizabeth,  before  cited. 

"Witness  subpoenaed  by  both  parties.    Foreign  witness. 

A  witness  who  is  subpoenaed  by  both  parties,  is  entitled  to  have  all  his 
expenses  paid  by  the  party  who  calls  him  at  the  trial,  although  the  other 
party  may  have  been  the  first  who  subpoenaed  him .(2)  If  a  necessary 
witness  is  brought  over  from  a  foreign  country,  whether  brought  after  or 
before  the  commencement  of  an  action,  the  reasonable  expenses  both  of 
his  coming  to  this  country,  and  of  his  subsistence  here  pending  the  action, 
and  of  his  return,  will  be  allowed  in  the  taxation  of  costs,  provided  he  is 
brought  over  bona  fide  for  the  purposes  of  the  particular  action.(3)  Now, 
however,  as  witnesses  out  of  the  jurisdiction  of  the  courts  may  be  exam- 
ined on  interrogatories,  it  would  seem  that  a  special  ground  must  be  shown 
to  entitle  a  party  to  the  costs  of  bringing  a  witness  from  abroad. 

Compensation  for  loss  of  time. 

With  respect  to  compensation  for  loss  of  time,  the  general  rule  is,  that 
it  ought  not  to  be  allowed  ;(4:)  though  some  compensation  has  been 
usually  allowed  to  medical  men  and  attorneys,  but  not  to  others. (5)     And 


of  serving  the  subpcena,  in  order  to  warrant  an  attachment  or  an  action.  Puller  v.  Prentice,  1 
H.  Bl.  49,  S.  P.  This  strictness  seems,  however,  to  have  been  relaxed  in  a  subsequent  case ; 
where  it  was  said  the  whole  money  need  not  be  tendered  at  the  time  of  service,  tliough  it  must 
be  in  suflSeient  season  to  enable  the  witness  to  attend.  Where  he  lived  twenty-four  miles  dis- 
tant, and  the  tender  was  not  tiU  the  evening  before  trial,  though  the  subpoena  was  served  in 
season,  the  court  denied  an  attachment.  Home  v.  Smith,  1  Marsh.  410.  And  Mr.  Archbold 
says,  if  he  be  in  court  at  "Westminster,  or  London,  and  live  within  the  bills  of  mortality,  he  may 
be  then  served.  1  Arehb.  Pr.  150.  And  it  is  said  in  Bae.  Abr.  Evidence  D.  that  the  court 
will,  in  certain  cases,  wait  tUl  a  subpoena  be  procured  ;  and  the  witness  may  waive  expenses  by 
accepting  less.  Thus  payment  of  a  shilling,  and  a  promise  to  pay  the  residue  of  the  fees,  which 
the  witness  accepted  as  sufficient,  was  holrten  enough  in  an  action  upon  5  Eliz.  Goodwin  v. 
"West,  Cro.  Car.  522,  540.  The  same  case  is  reported  in  March,  18,  where  it  appears  the  witness 
lived  sixty  miles  from  court ;  yet  because  she  accepted  ihe  shilling  and  the  promise,  she  was 
bound  to  attend ;  and  by  parity  of  reason,  would  have  been  liable  to  an  attachment,  according 
to  Bowles  V.  Johnson.  As  to  the  manner  of  tendering  monej-,  and  what  shall  be  a  good  tender, 
see  post,  of  the  text,  on  the  subject  of  tender  generally. 

(Though  present,  the  witness  is  not  obliged  to  be  sworn  until  his  fees  have  been  paid. 
Hurd  V.  Swan,  4  Den.  R.  15  ;  Courtney  v.  Balder,  3  Id.  27.) 

(1)  3  Bl.  Com.  369 ;  Tidd  Pr.  806. 

(2)  Allen  v.  YoXall,  1  0.  &  K.  315. 

(3)  Tremaine  v.  Faith,  6  Taunt.  88.  Though  a  witness  is  not  called  on  the  trial,  the  master, 
in  taxing  the  costs,  may  exorcise  a  discretion  in  allowing  his  expenses,  if  there  were  reasonable 
ground  for  supposing  his  evidence  would  be  admissible,  and  be  required.  Rusliworth  v.  Wilson, 
1  B.  &  C.  267. 

(4)  Moor  V.  Adam,  5  M.  &  S.  156 ;  "Willis  v.  Peokham,  1  B.  &  B.  515 ;  Lowry  v.  Doubleday, 
5  M.  &  S.  159  b ;  Severn  v.  Olive,  3  B.  &  B.  72. 

(5)  The  legality  of  allowing,  in  taxation  of  costs,  a  compensation  to  any  witnesses  for  loss  of 


CH.  IX.]  Attachment  829 

there  seems  to  be  a  reasonable  distinction  between  the  case  of  a  witness 
called  to  depose  to  a  fact,  and  one  who  is  called  to  speak  to  a  matter  of 
opinion,  depending  on  his  skill  in  a  particular  profession  or  trade ;  the 
former  is  bound,  as  a  matter  of  public  duty,  to  speak  to  the  fact  which 
has  occurred  within  his  knowledge  ;  but  the  latter  is  under  no  such  obliga- 
tion, and  is  selected  by  the  party  to  give  his  opinion  merely  ;  and  he  is 
entitled,  therefore,  to  demand  a  compensation  for  loss  of  time.(l) 

Eemediea  for  non-attendance. 

If  a  witness,  who  has  been  duly  served  with  the  writ,  and  has  had  a 
tender  of  the  reasonable  expenses,  omit  to  attend  at  the  trial  without  a 
sufficient  cause,  he  is  liable  to  be  proceeded  against  in  one  of  three  ways. 

The  first,  and  more  usual  course  of  proceeding,  is,  by  attachment  for  a 
contempt  of  the  process  of  the  court,(2)  which  appears  to  be  as  ancient  as 
the  common  law  itself.(3)  In  order  to  ground  this  summary  proceeding, 
it  will  be  necessary  to  show  misconduct  in  the  witness — as,  negligence  and 
inattention  to  the  process  of  tlie  court — and  also  to  prove  that  the  witness 
was  personally  served, (4)  and  that  his  reasonable  expenses  were  paid,  or 
tendered,  at  the  time  of  the  service  of  the  subpoena  ;(5)  unless  the  witness 
has,  either  directly  or  indirectly,  waived  the  payment.(6)  Whenever  a 
party  is  sought  to  be  brought  into  contempt,  it  must  be  shown  affirma- 
tively to  the  court  that  everything  has  been  done  which  was  necessary  to 
secure  his  attendance.(7)  'ihe  motion  for  the  attachment  must  also  be 
made  without  any  unnecessary  delay.(8) 


time,  was  doubted  in  Collins  v.  Godefroy  (1  B.  &  Ad.  957) ;  and  that  case  decided  that  an  action 
cannot  in  any  case  be  maintained  for  such  a  compensation.  See  also  Lonegan  v.  Roy.  Exoh.  Co., 
YBing.  731.     (See  anfe,  note  630.) 

(1)  Webb  V.  Page,  1  C.  &  K,  23. 

(2)  2  Ld.  Eaym.  1528;  1  Stra.  510;  2  Stra.  810,  1064,  1150;  Cowp.  846;  Doug.  561;  Bland- 
ford  V.  Be  Tastet,  5  Taunt.  260  ;  Home  v.  Smith,  6  Id.  9;  Barrow  v.  Humphreys,  3  B.  &  A.  598. 

(3)  See  Pearson  v.  Isles,  Doug.  561 ;  Amey  v.  Long,  9  East,  483. 

(4)  2  Stra,  1054 ;  Garden  v.  Cresswell,  2  M.  &  W.  319. 

(5)  Supra,  p.  811;  Tidd  Pr.  806. 

(6)  Betteley  v.  M'Leod,  3  N.  C.  405  ;  Newton  v.  Harland,  1  M.  &  G.  956 ;  Goff  v.  Mills,  2 
Dowl.  &  L.  23. 

(7)  Garden  v.  CressweU,  ut  supra.  And  see  Jacob  v.  Hungate,  3  Dowl.  P.  C.  456;  R.  v.  Slo- 
man,  1  Id.  618 ;  Smith  v.  Truacott,  6  M.  &  G.  267. 

(8)  R.  V.  Stretch,  3  A.  &  E.  503. 

Note  555. — The  motion  for  the  attachment  at  bar  must  be  made  within  the  term  succeeding 
the  trial     Thorpe  v.  Gisbourne,  1 1  Mo.  55. 

For  the  mode  of  obtaining  and  proceeding  on  an  attachment  at  Nisi  Prius,  vide  ante,  note  630, 
et  seq.  In  New  Jersey,  it  is  held,  that  before  an  attachment  shall  be  granted,  it  must  appear 
that  process  has  been  strictly  and  legally  served  on  the  witness,  and  that  his  disobedience  must 
be  such  as  to  indicate  a  designed  contempt  of  the  authority  of  tlie  court.  State  v.  TrumbuU,  1 
South.  R.  139. 

(If  a  witness  is  subpoenaed  to  appear  at  two  diEFerent  places,  distant  from  each  other,  on  the 
same  day,  he  may  obey  either  of  them,  as  he  may  elect  (Icehour  v.  Martin,  Busbee  Law  (N.  C), 
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478) ;  or  he  may  show  any  other  reasonable  excuse  for  his  non-attendance.  NetherwoodT. 'Wil- 
kinson, 33  Eng.  Law  &  Bq.  297  ;  Maclin  v.  Wilson,  21  Ala.  670.) 

In  New  York,  if  a  witness  merely  disobey  a  subpoena,  the  court  will,  in  the  first  place,  grant 
a  rule  to  show  cause.  Jackson  v.  Mann,  2  Cain.  E.  92.  This  is  the  rule,  also,  in  Virginia. 
Morris  v.  Creel,  1  Tir.  Caa.  333.  But  where  he  positively  refuses  to  obey,  an  attachment  wiU 
be  granted  in  the  first  instance.  Andrews  v.  Andrews,  2  John.  Gas.  109 ;  S.  C,  Col.  Cas.  119. 
The  United  States  Northern  District  Court  follows  the  New  York  practice.  Conkling's  Pr.  265. 
Though  other  United  States  courts  will  grant  an  attachment  in  the  first  instance,  where  the  wit- 
ness merely  neglects  to  obey  the  subpoena,  yet  they  say  the  practice  must  be  strict  in  the  previ- 
ous stages  of  the  business,  and  all  the  documents  upon  which  the  attachment  is  asked,  must  be 
filed  with  the  court,  before  it  can  be  awarded.  United  States  v.  Caldwell,  2  Dall.  333,  334,  335. 
But  a  witness  may  by  his  own  act,  dispense  with  the  legal  forms  of  serving  a  subptEua,  and  wiU 
be  under  contempt  for  non-attendance.    Feree  v.  Strome,  1  Yeates'  R.  303. 

In  New  York,  there  is  a  statutory  provision,  that  every  person  who  shall  be  duly  subpoenaed 
to  attend  as  a  witness,  any  court  within  the  state,  or  to  attend  any  officer  of  any  court  of  record 
empowered  to  receive  evidence,  or  any  commissioner  appointed  by  such  court  to  take  testimony, 
or  any  referees  appointed  by  such  court  to  hear  any  cause  or  matter,  shall  be  bound  to  attend, 
according  to  the  command  of  such  subpoena;  and  for  every  failure  so  to  attend,  without  a  reason- 
able excuse,  shall  be  deemed  guilty  of  a  contempt  of  the  court  out  of  which  such  subpoena  issued. 
2  E.  S.  400.  As  to  what  shaJl  be  considered  as  being  duly  subpoenaed,  see  ante,  note  536.  It  is 
also  provided  that  every  court  of  record  shall  have  power  to  punish  ah  persons  summoned  as  wit- 
nesses, for  refusing  to  obey  such  summons,  or  to  attend  or  be  sworn,  or  answer  as  such  witnessi 
by  fine  and  imprisonment,  or  either.  2  E.  S.  531,  534.  When  the  contempt  is  conraiitted  in  the 
immediate  presence  of  the  court,  the  witness  may  be  punished  summarily.  2  R.  S.  535.  The 
court  may  also  in  all  oases  of  disobedience  or  refusal  to  answer,  or  be  sworn,  either  grant  an 
order  on  the  party  accused,  to  show  cause,  at  some  reasonable  time  to  be  therein  specified,  why 
he  should  not  be  punished  for  the  alleged  misconduct,  o»  may  issue  an  attachment  to  arrest  such 
party,  and  to  bring  him  before  such  court,  to  answer  for  such  misconduct.     2  E.  S.  536. 

There  is  no  respect  of  persons,  in  regard  to  a  subpoena.  If  issued  to  a  judge  or  justice,  who 
disobeys,  the  proceedings  will  be  more  strict  against  them,  than  against  those  whose  offices  do 
not  so  strictly  point  out  their  duty.  United  States  v.  Caldwell,  2  Dall.  333.  A  member  of  Con- 
gress is  not  exempt  from  the  service,  or  the  obligations  of  a  subpoena,  and  the  court  wUl  not  in- 
terfere to  make  personal  application  to  members  to  attend  as  witnesses.  United  States  v. 
Cooper,  4  DaU.  341.  And  an  attachment  will  lie  against  him  for  not  obeying  a  subpoena,  if  he 
is  not  attending  a  session,  going  to  or  returning  from  Congress.  EespubUoa  v.  Duane,  4  Yeates' 
Rep.  347. 

An  attachment  will  not  lie  against  the  printer  of  a  newspaper,  for  not  producing  papers  con- 
taining tho  advertisements  of  county  commissioners  under  a  subpoena  duces  tecum.  If  a  party 
wishes  to  prove  the  contents  of  a  newspaper  he  must  buy  it,  or  get  it  the  best  way  he  can.  The 
printer  is  not  bound  to  attend  with  it.    Lessee  of  Shippen  v.  Wells,  2  Yeates'  Rep.  260. 

A  paper  submitted  to  the  executive  council  of  Virginia,  for  the  purpose  of  enabling  it  to  per- 
form its  executive  functions,  ought  not  to  be  withdrawn  by  the  clerk  without  the  order  of  the 
council,  and  therefore  no  attachment  should  be  awarded  against  the  clerk  for  refusing  to  obey  a 
subpmna  duces  tecum  commanding  him  to  produce  that  paper  to  be  read  in  evidence.  Morris  v 
Creel,  2  Virg.  Cas.  49. 

A  witness,  refusing  to  testify  respecting  a  duel  about  to  take  place,  when  called  on  by  a  judge 
out  of  court,  may  be  committed  for  a  contempt,  whether  tlie  party  accused  is  before  the  judge  or 
not.     Commonwealth  v.  Jones,  1  Virg.  Cas.  270. 

Using  means  to  prevent,  or  preventing  a  witness  from  attending  court,  who  had  been  duly 
summoned,  is  a  contempt  of  the  court,  which  may  be  punish>.d  by  information  or  attachment. 
Commonwealth  v.  Freely,  2  Virg.  Cas.  1. 

A  rule  upon  a  party  to  show  cause  why  an  attachment  should  not  issue  against  him  for  a  con- 
tempt, must  be  served  personally ;  but  if  he  evades  the  service,  or  other  circumstances  render  it 
proper,  tlie  court  will  order  that  service  at  his  last  place  of  abode  shall  be  sufficient.  Hollinga" 
worth  v.  Duane,,  Wallace,  141.    And  where  he  is  present  in  court,  there  is  no  occasion  to  make 
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the  rule  for  the  attachment  absolute,  but  the  court  may  immediately  proceed  to  pronounce  sen- 
tence.    Eespublica  v.  Oswald,  1  Dall.  328. 

An  attachment  against  a  witness,  issuing  out  of  the  Circuit  Court  of  the  United  States  must  be 
served  by  the  marshal.     United  States  t.  Caldwell,  4  Dall.  334. 

If  the  party  against  whom  an  attachment  for  a  contempt  has  issued,  discharge  himself  of  the 
contempt,  by  his  affidavit  and  answers  to  interrogatories,  no  further  proceedings  can  be  had 
against  him  on  the  attachment;  but  if  perjury  appear,  he  will  be  recognized  to  answer  for  the 
crime.     United  States  v.  Dodge,  2  Gallison,  313 ;  Jackson  v.  Smith,  5  John.  Rep.  115. 

Motions  and  affidavits  for  attachments  in  civil  suits  are  proceedings  on  the  civil  side  of  the 
court,  until  the  attachments  issue,  and  are  to  be  entitled  in  the  names  of  the  parties ;  but  as  soon 
as  the  attachment  issues,  the  proceedings  are  on  the  criminal  side.  United  States  v.  "Wayne, 
"Wallace,  134;  Folger  v.  Hoogland,  6  John.  Eep.  235  ;  Matter  of  Bronson,  12  John.  Rep.  460. 

A  witness  wasserved  with  a  subpoena  on  the  3d  of  July  to  attend  on  the  2d  (the  day  before). 
The  subpoena  was  dated  the  1 8th  day  of  the  preceding  June.  No  notice  was  given  that  the 
cause  had  not  been  tried  on  the  2d  of  July.  The  witness  failed  to  attend.  On  a  rule  to  show 
cause  why  an  attachment  should  not  issue,  it  was  discharged,  but  without  costs.  Alexander  v. 
Dixon,  1  Bingh.  365.     See  note  531. 

In  New  Tork  this  proceeding  is  probably  rendered  more  speedy  and  effectual  than  formerly,  by 
the  statute  of  April  16,  1830,  ch.  185,  by  which  such  non-enumerated  business  as  the  Supreme 
Court  shall  by  rule  direct,  may  be  heard  and  decided  in,  vacation.  Motions  relating  to  attach- 
ments are  non-enumerated.  Rule  4'7th  of  October  Term,  1829.  And  by  rule  of  May  27tb,  1830, 
all  non-enumerated  motions,  except  those  specially  mentioned  (including  "  motions  in  proceed- 
ings upon  attachment"),  are  to  be  heard  on  the  Thwsday  succeeding  the  1st  and  3d  Tuesdays  of 
each  month.  Probably  aU  the  rules  leading  to  the  attachment  may  be  taken  on  either  of  these 
days,  though  I  am  not  aware  what  has  been  the  construction  of  the  rule  in  this  respect.  I  infer 
it  not  only  from  the  words  of  the  exception,  but  because  there  can  be  no  reason  for  confining  the 
preliminary  proceedings  to  the  term.  "When  the  writ  goes,  and  not  till  then,  it  becomes  a  term 
business,  from  the  circumstance  that  all  attachments  must  be,  if  issued  in  term,  tested  on  a  day 
in  that  term,  and  returnable  on  a  day  in  tliat  or  the  next  term,  or  if  issued  in  vacation,  must  be 
tested  on  any  day  in  the  preceding,  and  returnable  on  some  day  in  the  succeeding  term.  2  R. 
S.  197,  §  5.  It  is  returnable  "  Before  our  justices  of  our  Supreme  Court  of  judicature,  at  the 
Capitol  in  the  city  of  Albany,"  "at  the  City  HaU  of  the  city  of  New  York,"  or  "at  the  Academy 
in  the  town  of  Utica,"  accordingly  as  the  return  term  shall  be  held  at  either  of  these  places  (Id. 
198,  §  9) ;  and  tested  hi  the  name  of  the  chief  justice,  or  if  there  be  no  chief  justice,  in  the  name 
of  any  other  justice  of  the  Supreme  Court.    Id.  §  10. 

The  proceedings  detailed  in  respect  to  an  attachment  at  the  circuit  (ante,  note  312),  will  apply 
to  proceedings  at  bar  changing  what  should  be  changed,  according  to  the  above  directions,  and 
the  nature  of  the  caae. 

But  as  this  is  very  much,  and  sometimes  solely  in  the  nature  of  a  penal  proceeding,  the  com- 
mon-law rules  more  emphatically  apply.  The  more  usual  course,  we  have  seen,  is  to  begin  by  a 
rule  to  show  cause.  This  may  or  may  not  be  done,  in  the  discretion  of  the  court,  as  to  a  defeult- 
ing  witness.  2  R.  S.  535,  §  3,  in  connection  with  the  same,  536,  §  5.  The  affidavit  should  state 
that  the  witness  was  duly  called  at  the  trial.    Malcolm  v.  Ray,  3  Moore,  222. 

The  rule  nisi,  or  to  show  cause  is  thus : 

"  Supreme  Court. 

John  Doe         •,      On  Thursday  next  after  the  1st  Tuesday  of  December,  1830. 

V.  >•     Upon  reading  the  affidavit  of  Joshua  Bhven,  it  is  ordered  that  B.  F.  upon 

Richard  Roe.  )  notice  of  this  rule,  and  a  copy  of  the  said  affidavit  to  be  given  to  and  served 
on  him,  shall,  upon  Thursday  next  after  the  3d  Tuesday  of  December  instant,  at  the  Capitol  in  the 
city  of  Albany,  show  cause  why  an  attachment  of  contempt  should  not  be  issued  against  him  for 
his  non-attendance  as  a  witness  in  this  cause,  on  the  behalf  of  the  plaintiff,  at  the  last  circuit 
court  holden  for  the  county  of  Saratoga,  pursuant  to  a  subpoena  served  on  him.  Upon  motion  of 
Mr.  Warren,  of  counsel  for  the  plaintiff.  By  the  court, 

"J.  K-Paige,  Cl'k." 

"W.  L.  F.  Wabrbn,  Att'y  for  plaintiff'." 
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,  Affidavit  of  Seevice. 

"  Supreme  Coubt. 
Mm  Doe         \     Saratoga  County,  ss.    'Williain  L.  F.  'Warreii,  attorney  for  the  plaintiif, 
V.  t  maketh  oath  and  saith,  that  he  did,  on  the  9th  day  of  December  instant  (8 

Richard  Roe.  )  days  exchtsive  before  day  of  showing  cause,  Rules  48  and  62  of  October  Term, 
1829),  serve  E.  P.  with  a  true  copy  of  the  rule  hereto  annexed,  and  of  the  af&davit  on  which  the 
same  was  founded,  by  delivering  the  same  to  him  personally,  and  at  the  same  time  showing  him 
the  said  original  rule. 

"Sworn,  &C.  W.  L.  F.  W." 

If  the  defendant  keep  out  of  the  way  to  avoid  service,  the  court  wiU  make  a  rule  that  leaving 
it  for  the  witness  at  his  last  and  most  usual  place  of  abode,  shall  be  good  service.  2  Archb.  Pr. 
299 ;  Hollingworth  v.  Duane,  Wallace,  141. 

Rule  Absolute. 

^      "  Upon  reading  the  rule  made  in  this  cause,  on  Thursday  next  after  the 

Title  as   above.     V  1st  Tuesday  of  December,  1830,  and  upon  hearing  Mr.  Warren,  of  counsel 

)  for  the  plaintiff,  and  Mr.  Ellsworth,  of  counsel  for  B.  P.,  it  is  ordered  that 

an  attachment  of  contempt  issue  against  the  said  B.  F.,  for  his  non-attendance  as  a  witness  in 

this  cause  on  the  behalf  of  the  plaintiff,  at  the  last  circuit  court  holden  for  the  county  of  Saratoga, 

pursuant  to  a  subpoena  served  on  him." 

Or,  "  Upon  reading  the  rules  made  on,  &o.,  and  on,  &e.  (and  other  papers,  if  any),  and  on  hear- 
ing, &c.,  ordered,  &c." 

Whether  the  rule  can  be  served  on  Sunday  (Mclleham  v.  Smith,  8  T.  E.  86);  and  whether  the 
attachment  may  be  served  on  Sunday  ?  Quere.  The  King  v.  Myers,  1  T.  R.  265,  266;  Anony- 
mous, WiUes,  459,  460;  Bx  parte  Whitcliuroh,  1  Atk.  55. 

On  this  writ,  as  it  is  not  an  attachment  ad  teslificandiim,  or  like  the  one  at  the  circuit,  in  the 
nature  of  such  writ,  the  court  jnay  or  may  not  allow  bail  to  be  taken  of  the  defendant.  2  Archb. 
Pr.  299,  300;  People  v.  Tefl,  3  Oowen's  K.  340;  2  R.  S.  538,  537,  §§  10,  14.  The  court  direct 
the  penalty  of  the  bond.  2  R.  S.  536,  §  10.  And  the  clerk  must  then  indorse  the  writ.  "  Issued 
by  special  order  of  the  court  for  the  defendant's  contempt,  in  not  obeying  a  suTopoena.  Bailable 
in  the  penalty  of  $100. 

"  J.  K.  Paise,  Cl'k." 

2  R.  S.  536,  53^,  §§  10,  13,  14 ;  Hand's  Or.  Pr.  501.  If  no  sum  be  indorsed,  the  defendant  is 
not  bailable,  unless  he  apply  for  and  obtain  a  special  order  of  the  court  for  the  purpose.  2  R.  S. 
531,  §  14.  Thebailis  by  bond  of  the  defendant,  and  two  sufficient  sureties,  to  be  executed  at 
any  time  before  the  return  day,  in  this  form : 

"Know  all  men  by  these  presents,  that  we,  B.  F.,  G-.  H.  and  I.  J.  are  held  and  firmly  bound 
unto  John  Dunning,  sheriff  of  the  county  of  Saratoga,  in  the  sum  of  $100,  to  be  paid  to  the  said 
John  Dunning,  sheriff  as  aforesaid,  or  his  assigns,  to  which  payment,  we  bind  ourselves  jointly 
and  severally,  firmly  by  these  presents.     Dated,  &o. 

"  The  condition  of  this  obligation  is  such,  that  if  the  said  E.  F.  shall  personally  appear  before  the 
justices  of  the  people  of  the  state  of  New  York  of  the  Supreme  Court  of  judicature  of  the  same 
people,  on  the  first  Monday  of  January  next,  at  the  capital  in  the  city  of  Albanj',  to  answer  to 
the  said  court  for  certain  trespasses  and  contempts  brought  against  him  therein  ;  and  shall  abide 
the  order  and  judgment  of  the  said  court  thereupon,  then  this  obligation  to  be  void ;  otherwise  of 
force. 

"  Sealed  and  delivered  E.  F.     (l.  s.) 

"  In  presence  of  G.  H.   (l.  s.) 

"  K.  L.  I.  J.      (l.  s.)" 

The  bond  is  to  be  returned  and  filed  with  the  attachment.  2  R.  S.  531,  §  16.  Annex  the 
bond  to  the  writ;  and  return  thus : 
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An  attachment  will  not  be  granted  where  there  is  a  variance  between 
'  the  writ  itself  and  the  ticket,  as  to  the  date  of  the  trial  :(1)  unless  where 
the  error  is  such  as  could  not  mislead ;  as  where  the  subpoena,  tested  the 
9th  of  May  and  served  on  the  19th,  required  attendance  "  on  the  21st  of 
March  instant."(2)  And  if  the  subpoena  requires  the  attendance  of  the 
witness  on  a  particular  day,  not  being  the  commission  day  of  the 
assizes,(3)  and  does  not  command  him  to  appear,  from  day  to  day,  after- 
wards, till  the  cause  is  tried,  and  the  cause  is  postponed,  an  attachment 
will  not  be  granted  against  the  witness  for  non-attendance  at  the  trial  on 
a  subsequent  day  to  the  one  named.(4)  A  writ  bearing  teste  out  of  term 
is  void,  and  an  attachment  will  not  be  granted  for  non-obedience  to  it.(5) 
Nor -will  an  attachment  be  granted  if  it  appear  by  the  notes  of  the  judge 
at  the  trial,  or  upon  affidavit,  that  the  testimony  of  the  witness  could  not 
have  been  material.(6)  But  it  is  not  necessary,  in  order  to  make  a  witness 
liable  for  disobedience  to  a  subpoena,  that  the  jury  should  have  been 
sworn. (7) 

Action  on  the  case,  or  for  penalty. 

A  second  remedy  is  by  a  special  action  on  the  case  for  damages  at  com- 
mon law.(8) 

The  third  and  last,  is  an  action  of  debt  on  the  stat.  5  Eliz.  c.  9,  §  12, 
for  the  penalty  of  £10,  and  also  for  the  further  recompense  recoverable 


"  Tho  execution  of  this  writ  appears  by  the  schedule  hereto  annexed. 

"J.  Ddknin(J,  Sheriff." 

On  default  to  appear,  the  court  may  order  the  hond  prosecuted,  which  order  operates,  ipso 
facto,  as  an  assignment  to  the  aggrieved  party  named  in  the  order  to  prosecute ;  and  nxay  be 
prosecuted  in  his  own  name.  2  R.  S.  539,  §§  27,  28.  The  measure  of  damages  is  the  extent  of 
the  loss  or  injury,  and  costs.  Id.  539,  §  29.  If  the  bond  conform  to  the  statute  in  substaroce, 
though  not  in  form,  it  will  sufBce ;  and  so,  if  it  do  not  vary  to  the  prejudice  of  the  one  who  ob- 
tains the  attachment.  Id.  556,  §33.  It  may  be  amended  by  consent  of  all  the  obligors.  Id. 
§33. 

(1)  Doe  d.  Clark  v.  Thompson,  9  Cowl.  P.  0.  948. 

(2)  Page  V.  Carew,  1  0.  &  J.  514.  As  to  other  instances  of  error  in  the  subpoena,  see  Milson 
V.  May,  3  M.  &  P.  333 ;  Chapman  v.  Davis,  3  M.  &  G.  609. 

(3)  "Soholes  V.  Hilton,  10  M.  &  W.  15. 

(4)  Taunton  v.  Brice,  9  Dowl.  P.  C.  119. 

(5)  Edgell  V.  Curling,  7  M.  &  G.  958. 

(6)  Dicaa  v.  Lawson,  1  C,  M.  &  R.  934;  R.  v.  Russell  (Lord  John),  7  Dowl.  P.  C.  693.  And 
R.  V.  Sloman,  1  Dowl.  P.  C.  618.     But  see  Scholes  v.  Hilton,  10  M.  &  W.  15. 

(7)  Mullett  V.  Hunt,  1  C.  &  M.  752,  overruling  Bland  v.  Swaffham,  Peake  N.  P.  0.  60. 

(8)  Pearson  v.  Isles,  Doug.  561. 

Note  556. — A  special  action  on  the  case,  at  common  law,  lies  against  a  witness  who  has  been 
regularly  subpoenaed,  and  who  neglects  or  refuses  to  attend,  at  the  suit  of  the  party  by  whom 
he  was  subpoenaed,  to  recover  the  damages  sustained  in  consequence  of  such  default.  Has- 
brouok  V.  Baker,  10  John.  R.  248  ;  (Hurd  v.  Swan,  4  Denio  R.  75,  in  which  plaintiff  claimed  to 
recover  the  penalty  given  by  statute  and  his  damages;  and  Courtney  v.  Baker,  3  Id.  27;  12 
Barb.  680.) 

For  a  precedent  of  a  declaration  in  this  action,  see  Amey  v.  Long,  9  East,  473. 
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Tinder  tliat  statute.(l)  This  action  for  a  further  recompense  will  not  lie, 
unless  the  amount  has  been  previously  assessed  by  the  court  out  of  whicb 
the  process  issued — neither  the  jury  nor  the  judge  at  Nisi  Prius  being 
competent  to  make  the  ass€sament.(2) 


In  criminal  cases. 

The  means  of  compelling  the  attendance  of  witnesses  in  criminal  cases 
are  of  two  kinds  ;(3)  first,  by  process  of  subpoena,  for  disobedience  to 
which  the  person  served  with  the  process  is  liable  to  an  attacbment  for 
contempt  ;(4)  or,  secondly,  the  justice,(5)  or  coroner,(6)  who  takes  the  in- 
formation of  witnesses,  may,  at  the  time  of  taking  it,  or  at  any  time  before 
the  trial,  bind  them  over  to  appear,  and,  if  they  refuse  to  come  and  to  be 


(1)  Note  557. — The  following  is  the  statutory  provision  on  this  subject  in  Wew  York: 

"  Every  person  who  shall  be  duly  subpoenaed  to  attend'  as  a  witness,  any  court  within  this 
state,  or  to  attend  any  officer  of  any  court  of  record  empowered  to  receive  evidence,  or  any  com- 
missioner appointed  by  such  court  to  take  testimony ;  or  any  referees  appointed  by  such  court  to 
hear  any  cause  or  matter,  shall  be  bound  to  attend,  according  to  the  command  of  such  subpoena ; 
and  for  every  failure  so  to  attend,  without  a  reasonable  eicuse,  shall  be  deemed  guilty  of  a  con- 
tempt of  the  court  out  of  which  such  subpcBna  issued ;  shall  be  responsible  in  the  proper  action 
to  the  aggrieved  party  for  the  loss  and  hindrance  sustained  by  such  failure,  and  for  aJl  other 
damages  sustained  thereby ;  and  shall  forfeit  to  the  aggrieved  party,  the  sum  of  fifty  dollars,  in 
addition  to  such  damages,  to  be  recovered  in  a  separate  action,  or  in  the  same  action  commenced 
for  the  recovery  of  such  damages."  2  E.  S.  400,  §  43.  For  a  precedent  of  a  declaration  in  this 
action,  see  Vent.  Plead.  243;  see  amie,  note  556;  and  for  the  doctrine  of,  and  proceedings  upon 
attachment,  md.  ante,  notes  529,  555. 

(2)  Pearson  v.  Isles,  Doug.  561. 

Note  558. — In  one  case  Lord  Kenyon  ruled,  that  the  party  who  was  plaintiff  in  the  original 
cause,  could  maintain  no  action  against  the  witness,  unless  he  suffered  the  cause  to  be  called  on 
and  was  nonsuited  (Bland  v.  Swaff  ham,  Peak.  N.  P.  C.  60) ;  but  the  Court  of  King's  Bench  have 
expressed  a  doubt  of  the  propriety  of  this  decision.  Barrow  v.  Humphreys,  3  B.  &  A.  598. 
(See  also  Hurd  v.  Swan,  sv/pra.) 

(3)  2  Hale  P.  C.  281 ;  Bennet  v.  "Watson,  3  M.  &  S.  1. 

(4)  R.  V.  Ring,  8  T.  R.  585.  Disobedience  to  a  subpoena  issued  by  the  Court  of  Quarter  Ses- 
sions is  no  contempt  of  that  court.  E.  v.  Brownell,  1  A.  &  E.  602.  See  also  B.  v.  Vickery,  16 
L.  J.  (N.  S.)  May,  Ca.  69. 

Note  559. — This,  in  New  York,  issued  for  the  defendant,  on  indictment,  by  the  clerk  under 
the  seal  of  the  Common  Pleas  or  Oyer  and  Terminer.  For  the  sessions  it  is  tested  in  the  name  of 
the  first  or  senior  county  judge ;  for  the  Circuit,  in  tlie  nanie  of  the  circuit  judge,  on  the  day  it 
issues,  and  made  returnable  at  some  day  in  term  time.  2  E.  S.  729,  §§  69,  60,  61,  62.  The 
clerks  are  hound  to  issue  them  gratuitously,  on  demand  of  the  defendant,  as  well  in  vacation  as 
in  term  time.  Id.  §  59.  For  the  people  it  is  issued  by  the  district  attorney,  without  seal.  Id. 
§  63.  Disobedience  is,  in  either  case,  punishable  in  the  same  manner  and  upon  the  like  pro- 
ceedings as  if  returnable  in  the  Circuit.  Id.  §  64.  The  witnesses  must  attend  without  fees.  Id. 
§  65.  See  forms  of  subpoena  and  proceedings  for  default,  ante,  note  629.  The  above  subpoenas 
run  in  any  part  of  the  state.     Vid.  2  R.  S.  216,  §  1. 

In  South  Carolina,  a  subpoana  may  go  to  compel  the  attendance  of  witnesses  in  order  to  prove 
extenuating  circumstances,  after  conviction.  The  State  v.  Smith,  2  Bay,  62.  See  2  Rev.  Stat,  of 
N.  Y.  129,  §§  63,  6i.    See  ank,  notes  629,  530  and  655. 

(5)  11  &  12  Vict.  c.  42,  §  20. 

(6)  1  Geo.  IV,  ^.  64,  §  4. 
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bound  over,  may  commit  tliem.(l)     This  proceeding  by  recognizance  is 
the  ordinary  and  more  effectaal  method. (2) 

Subpoena  for  prisoner. 

In  prosecutions  for  misdemeanors,  the  defendant  has-been,  from  the 
earliest  times,  allowed  the  writ  of  subpoena.  But  prisoners  had  no  right, 
by  the  common  law,  to  this  process  in  capital  cases,  without  the  special 
order  of  the  court.(2)  Formerly,  in  such  cases,  a  prisoner  was  put  upon 
his  trial  under  a  twofold  disadvantage ;  he  was  unable  to  compel  the 
attendance  of  witnesses,  and,  if  they  voluntarily  attended,  their  evidence 
not  being  given  on  oath,  received  less  credit  than  the  evidence  on  the 
part  of  the  prosecution.(3)  By  stat.  7  Wm.  Ill,  c.  3,  §  7,  all  persons  in- 
dicted for  any  high  treason,  whereby  corruption  of  blood  may  ensue,  shall 
have  the  like  process  of  the  court,  where  they  shall  be  tried,  to  compel 
their  witnesses  to  appear  for  them,  as  is  usually  granted  to  compel  wit- 
nesses to  appear  against  theni.  And  now — as  the  stat.  1  Ann.  st.  1,  c.  9, 
§  3,  enacts,  that  all  witnesses,  on  behalf  of  a  prisoner  on  a  trial  for  treason 
or  felony,  shall  be  sworn  in  the  same  manner  as  witnesses  for  the  crown, 
and  be  liable  to  all  the  penalties  of  perjury,  process  of  subpcena  may  be 
tarken  out  by  the  prisoner  in  any  case  whatever.(4) 

In  order  to  provide  for  the  appearance  of  witnesses,  to  answer  in  cases 
where  warrants  are  not  usually  issued,  and  to  give  evidence  in  criminal 
prosecutions  in  any  part  of  the  United  Kingdom,  it  is  enacted  by  stat.  45 
Geo.  Ill,  c.  92,  §§  3  and  4,  that  the  service  of  a  writ  of  subpoena  or  other 
process  in  any  one  of  the  parts  of  the  United  Kingdom,  shall  be  as 
effectual  to  compel  his  appearance  in  any  other  of  the  parts  of  the  same, 


(1)  4  Bl.  Com.  359 ;  2  Hawk.  P.  0.  c.  46,  §  \1. 

(2)  Similar  powers  of  binding  witnesses  over  are  given  to  magistrates  by  various  statutes  in 
cases  of  appeal  to  the  sessions ;  in  some  instances  the  sessions  have  power  given  them  to  sum- 
mon witnesses  before  them.  Persuading  a  witness,  who  has  been  bound  over,  not  to  appear  at 
the  trial,  is  a  misdemeanor.    See  R.  v.  Stowell,  5  Q.  B.  44. 

Note  560.— See  2  Rev.  Stat,  of  N.  T.,  f09,  §§  21,  22,  23,  24. 

By  these  sections  witnesses  are  to  be  bound  by  the  examining  magistrate,  in  recognizance, 
to  the  next  court  having  cognizance  of  the  offence.  He  may  require  security,  on  proof  that 
the  witness  will  probably  disregard  his  recognizance.  Infants  and  married  women  are  of  course 
to  give  security  if  required;  and  aU  the  witnesses  may  be  compelled  to  give  the  recognizance 
ordered,  by  imprisonment  till  they  comply.  This  statute  omits  to  give  .a  similar  power  of  re- 
quiring security,  to  any  of  the  courts ;  nor  have  they  any  such  power  at  the  common  law,  nor 
by  implication  from  any  other  statute.  Bicliley  v.  Commonwealth,  2  J.  J.  Marsh.  572-574. 
The  magistrate  must  certify  these  recognizances  to  the  court  at  which  the  witnesses  are  to 
appear.  2  R.  S.  709,  §  26  He  may  be  ruled  to  make  return;  and  on  default,  punished  as  for 
a  contempt.  Id.  §  27.  These  recognizances  must  be  written  and  subscribed  by  the  cognizors. 
2  R.  S.  746,  §  24.  Though  when  recognizances  are  taken  in  open  court,  by  a  court  of  record, 
it  is  enough  that  they  are  entered  in  the  minutes,  and  the  substance  read  to  the  witness.    Id. 

(3)  Many  instances  occur  among  the  early  state  trials,  of  witnesses  refusing  to  come  into  court 
to  be  examined  on  behalf  of  the  accused ;  and  there  are  some  in  which  witnesses  have  been 
peremptorily  sent  out  of  court  by  the  judge,  and  not  allowed  to  give  evidence. 

(4)  For  the  law  on  this  question  in  New  York,  see  ante,  notes,  528,  559. 
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as  if  tlie  process  had  been  served  in  that  part  where  the  person  is  required 
to  appear.  And  if  the  person  served  does  not  appear,  the  court  out  of 
•which  the  process  issued,  may  transmit  a  certificate  of  the  default,  in  the 
manner  specified  by  the  act,  and  the  court  to  which  the  certificate  is 
transmitted,  may  punish  the  person  for  his  default,  as  if  he  had  refused  to 
appear  to  process  issuing  out  of  that  court ;  provided  it  appear  that  a 
reasonable  and  suificient  sum  of  mouey,  to  defray  the  expenses  of  coming 
and  attending  to  give  evidence  and  of  returning,  was  tendered  to  the  per- 
son making  default,  at  the  time  when  the  subpoena  or  other  process  was 
served  upon  him.(l) 

Compensation  for  attendance  in  criminal  cases. 

In  civil  proceedings,  as  we  have  seen,  a  witness  is  not  obliged  to  attend 
or  give  evidence,  unless  his  expenses  are  duly  tendered ;  but,  in  criminal 
prosecutions,  witnesses  are  bound  to  appear  unconditionally. (2)  On  the 
other  hand,  it  is  reasonable  and  highly  expedient,  that,  when  they  attend, 
on  behalf  of  the  public,  a  fair  compensation  should  be  given  them  for  their 
trouble  and  necessary  expense.  Formerly,  however,  the  law  provided 
no  means  for  reimbursing  them,  a  defect  in  our  judicial  administration, 
which  was  at  length  remedied,  to  some  extent,  by  the  stat.  27  Geo.  II,  c, 
3,  §  3.  This  statute  enacted,  that,  when  any  poor  person  should  appear 
on  recognizance  to  give  evidence  against  another  accused  of  felony,  the 


(1)  This  statute  is  confined  to  cases  where  the  witness  making  the  default,  is  out  of  tte  juria- 
diotion  of  the  court  to  which  the  certificate  is  transmitted.     E.  v.  Brownell,  1  A.  &  E.  602. 

(See  also  the  recent  statute  of  11  &  18  Vict.  c.  34,  §  1,  allowing  witnesses  to  be  subpoenaed 
in  the  same  manner  in  civil  suits.     Harris  v.  Barber,  34  Eng^  Law  &  Eq.  97.) 

(2)  4  Hawk.  b.  2,  c.  46,  §  113 ;  2  Hale  P.  C.  282.  See  also  preambles  of  27  Gteo.  II,  c.  3, 
§  3,  and  18  Geo.  Ill,  c.  19,  §  7. 

Note  561. — In  New  York,  when  a  witness  attends  the  Oyer  and  Terminer  or  General  Ses- 
sions, in  behalf  of  the  people,  on  subpoena,  recognizance,  or  on  request  of  the  pubMc  prosecu- 
tor, from  another  state  or  territory  of  the  United  States  or  from  any  foreign  country ;  or  if 
suoh  witness  be  poor,  on  either  fact  appearing,  the  court  may,  by  order  in  its  minutes,  direct 
the  county  treasurer  to  pay  him  such  sum  of  money  as  shall  seem  reasonable  for  his  expenses ; 
to  be  paid  to  the  witness,  or  his  order,  on  producing  a  certified  copy  (which  shall  be  furnished 
to  the  witness  gratuitously  by  the  clerk),  to  the  county  treasurer.     2  R.  S.  763,  §§  13,  14,  15, 

Ohdbb. 
"  Saratoga  Goimty,  Oyer  and  Terminer,  ) 
December  1,  1830.  i 

"  It  appearing  to  this  court  that  B.  F.  has  attended  this  court,  as  a  witness  in  behalf  of  the  people 
of  the  state  of  New  York,  upon  the  request  of  the  public  prosecutor  (or  upon  subpoena,  or  by  virtue 
of  a  recognizance  for  that  purpose) ;  and  that  said  E.  F.  has  come  from  the  state  of  Vermont  (or 
from  Lower  Canada,  &c.,  or  ia  poor),  oedeeed,  that  the  county  treasurer  of  the  county  of  SaJa^ 

toga  pay  him dollars,  for  his  expenses.        Certified,        (A  copy.) 

"  Th.  Palmer,  Oterk-" 
Vid.  '2  E.  S.  753,  g  13.    The  People  V.  Dowelle,  Col.  Cas.  45.    This  statute  as  to  poor  wit- 
nesses, comes  down  from  the  revival  of  Kent  and  Radclilf,  in  1801  (Vol.  1,  263,  §  15);  where  the 
word  floor  is  also  used.     In  Esc  parte  Manning  (1  Caines'  E.  59),  the  Supl'eme  Court  said  the 
discretion  to  allow  was  limited  to  persons  iblio  are  objects  of  public  cluaiiy. 
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court  might  order  the  treasurer  of  the  county  to  pay  such  sum  as  should 
seem  reasonable  for  his  time,  trooble  and  expense. 

As  this  statute  extended  only  to  poor  persons  who  appeared  on  recog- 
nizance, and  not  to  such  as  appeared  on  subpcena  to  give  evidence,  it  was 
afterwards  deemed  reasonable  by  the  legislature,  that  every  person  so  ap- 
pearing on  recognizance  or  subpoena,  should  be  allowed  his  reasonable 
expenses ;  and,  in  case  of  poverty,  as  before,  a  satisfaction  for  his  trouble 
and  loss  of  time.  The  stat.  18  Geo.  Ill,  c.  19,  §  8,  therefore  enacted,  that, 
where  any  person  should  appear  on  recognizance  or  subpoena,  to  give  evi- 
dence as  to  any  felony,  it  should  be  in  the  power  of  the  court,  to  order 
him  a  reasonable  sum  for  his  bona  fide  expenses,  "  making  a  reasonable 
allowance,  in  case  he  should  appear  to  be  in  poor  circumstances,  for 
trouble  and  loss  of  time." 

The  stat.  58  Geo.  Ill,  c.  70,  §  4,  provided,  that,  in  cases  of  felony,  the 
court  should  be  empowered  to  order  the  prosecutor  and  witnesses,  and 
the  persons  concerned  in  the  apprehension  of  the  accused,  as  well  the 
costs,  charges  and  expenses  of  preferring  the  indictment,  as  also  a  reason- 
able sum  for  their  expenses  in  attending  before  the  grand  j  ury,  and  in 
carrying  on  the  prosecution,  and  also  to  compensate  them  for  the  loss  of 
time  and  trouble  in  the  apprehension  and  prosecution.  The  eighth  section 
further  provided  that  no  person  should  be  entitled  to  any  such  costs  or 
expenses  for  attending  the  court,  unless  he  should  have  been  bound  by 
recognizance,  or  have  previously  received  a  subpoena  to  attend,  or  a  writ^ 
ten  notice  for  that  purpose  from  the  prosecutor,  his  agent,  or  his  attorney. 

The  stat.  7  Geo.  IV,  c.  64,  §  22,  enacts,  that  the  court  before  which  any 
person  shall  be  prosecuted  or  tried  for  any  felony,  shall  be  authorized  and 
empowered  to  order  payment  to  the  prosecutor  of  the  costs  and  expenses, 
which  such  prosecutor  shall  incur  in  preferring  the  indictment,  and  also 
payment  to  the  prosecutor  and  witnesses  for  the  prosecution  of  such  sum 
of  money,  as  to  the  court  shall  seem  reasonable  and  sufiScient  to  reimburse 
such  prosecutor  and  witnesses  for  the  expenses  they  shall  have  severally 
incurred  in  attending  before  the  ex9,mining  magistrate  or  magistrates  and 
the  grand  jury,  and  in  otherwise  cai'rying  on  such  prosecution,  and  also 
to  compensate  them  for  their  trouble  and  loss  of  time  therein ;  and 
although  no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful  for  the 
court,  when  any  person  shall,  in  the  opinion  of  the  court,  bona  fide  have 
attended  the  court  in  obedience  to  any  such  recognizance  or  subpoena,  to 
order  payment  unto  such  person  of  such  sum  of  money  as  to  the  court 
shall  seem  reasonable  and  sufficient  to  reimburse  such  person  for  the  ex- 
penses which  he  or  she  shall  have  bona  fide  incurred  by  reason  of  attend- 
ing before  the  examiping  magistrajte,  and  by  reason  of  s  .ich  recognizance 
or  subpcena,  and  al^o  to  compensate  such  person  for  trouble  and  loss  of 
time;  and  the  amount  of  expenses  of  attending  before  the  examining 
magistrate,  and  the  compensation  for  trouble  and  loss  of  time  therein, 
shall  be  ascertained  by  hJS  eertifieate,  granted  before  the  trial  or  attend- 
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ance  in  court,  if  such  magistrate  shall  think  fit  to  grant  the  same;  and  the 
amount  of  all  the  other  expenses  and  compensation  shall  be  ascertained 
by  the  proper  officer  of  the  court. 

Costs  in  certain  misdemeanors. 

The  act,  last  mentioned,  gives  authority  also  to  the  court  in  certain 
cases  of  misdemeanor,  to  order  the  payment  of  the  costs  and  expenses  of 
prosecutions.(l)  The  misdemeanors  enumerated  are  as  follows ;  assaults 
with  intent  to  commit  felony  ;  attempts  to  commit  felony  ;  riots  ;  receiv- 
ing stolen  property,  knowing  the  same  to  have  been  stolen ;  assaults  upon 
peace  officers  in  the  execution  of  heir  duty,  or  upon  any  person  acting  in 
aid  of  such  officers ;  neglect  or  breach  of  duty  as  a  peace  officer ;  assaults 
committed  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages ; 
knowingly  and  designedly  obtaining  any  property  by  false  pretences ; 
willful  and  indecent  exposure  of  the  person  ;  and  willful  and  corrupt  per- 
jury, or  subornation  of  perjury:  in  these  cases  the  court  before  whom  the 
prosecutor  or  witness  appears,  on  recognizance  or  subpoena,  is  authorized 
to  order  payment  of  their  costs  and  expenses,  together  with  a  compensa- 
tion for  trouble  and  loss  of  time,  in  the  same  manner  as  courts  are  autho- 
rized and  empowered  to  order  the  same  in  cases  of  felony  ;  and,  although 
no  bill  of  indictment  be  preferred,  it  shall  be  lawful  for  the  court,  where 
any  person  shall  have  bona  fide  attended  the  court,  in  obedience  to  any 
such  recognizance,  to  order  payment  of  the  expenses  of  such  person,  to- 
gether with  a  compensation  for  his  or  her  trouble  and  loss  of  time,  in  the 
same  manner  as  in  cases  of  felony.  The  misdemeanor  of  concealing  the 
birth  of  a  child  was  brought  within  this  statute  by  the  stat.  1  Vict.  c.  44.(2) 
And  by  the  recent  act,  14  &  15  Vict.  c.  55,  §  2,  the  provisions  of  the  7 
Geo.  IV,  as  to  ordinary  payment  of  costs  and  expenses  in  cases  of  certain 
misdemeanors,  are  further  extended  to  the  following  misdemeanors :  un- 
lawfully and  carnally  knowing  and  abusing  any  girl  being  above  the  age 
of  ten  years  and  under  the  age  of  twelve  years ;  unlawfully  taking  or 
causing  to  be  taken  any  unmarried  girl,  being  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her  father  or  mother, 
or  of  any  other  person  having  the  lawful  care  or  charge  of  her  ;  conspiring 
to  charge  any  person  with  any  felony,  or  to  indict  any  person  of  any  fel- 
ony ;  and  conspiring  to  commit  any  felony. 


(1)  Sect.  23. 

(2)  Provision  is  made  for  the  expense  of  medical  and  other  witnesses  attending  coroners' 
inquests  by  the  stats.  6  &  t  Wm.  IV,  c.  89,  and  1  Vict.c.  68.  As  to  remuneration  to  be  given 
to  persona  who  have  been  active  in  apprehomling  offenders  in  certain  oases  of  felony,  see  1  Geo. 
IV,  c.  fi4,  §§  26,  28-:!0 ;  14  &  15  Vict.  0.  55,  §§  T,  8.  See  also  R.  v.  Robinson,  1  Lew.  C.  0. 
129;  R.  V.  Darkin,  2  Id.  129;  R.  ^r.  Womersley,  Id.  162;  R.  v.  Gillbrass,  7  0.  &  P.  444;  R.  v. 
Barnes,  Id.  166;  R.  v.  Jones,  Id.  1S1 :  to  persons  discovering  and  prosecuting  returned  trans- 
ports, soe  5  Geo.  lY,  c.  84,  §  22 ;  R.  v.  Emmons,  2  Mo.  &  R.  219. 
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Expenses  of  attending  before  magistrate  in  misdemeanors. 

The  23d  section  of  the  7  Geo.  IV,  c.  64,  contained  a  proviso,  that  in  cases 
of  misdemeanor,  the  power  of  ordering  the  payment  of  expenses  and  com- 
pensation should  not  extend  to  the  attendance  before  the  examining  mag- 
istrate.(l)  But  now  by  the  14  &  15  Vict.  c.  55,  §  1,  that  proviso  is  re- 
pealed. It  may  perhaps  be  somewhat  doubtful  what  will  be  the  exact 
effect  of  this  repeal ;  as  the  14  &  15  Viet,  does  not  in  any  way  empower 
the  committing  magistrate  to  certify  the  expenses  of  attending  before  him ; 
but  as  the  23d  sect  of  the  7  Geo.  IV,  o.  64,  says,  that  the  court,  in  the  cases 
of  the  specified  misdemeanor,  is  empowered  to  order  costs,  expenses  and 
compensation  for  loss  of  time,  in  the  same  manner  as  in  cases  of  felony ; 
and  as  by  the  22d  section,  the  court,  in  cases  of  felony,  is  empowered  to 
order  costs,  expenses,  and  compensation,  including  the  expenses  of  attend- 
ing before  the  examining  magistrate,  the  amount  whereof  is  to  be  ascer- 
tained by  him ;  it  seems  to  follow,  that  in  the  enumerated  misdemeanors 
in  which  costs  are  allowed,  the  magistrate  is  to  give  a  certificate  of  the 
expense  and  compensation  for  loss  of  time  in  attending  before  him,  in  the 
same  manner  as  in  cases  of  felony. 

In  cases  of  assault  it  had  been  enacted  by  the  stat.  9  Geo.  IV,  c.  31,  that 
it  should  be  lawful  for  two  justices  to  hear  and  determine  the  offence ;  but 
it  was  provided,  that  in  case  the  justices  should  find  the  assault  complained 
of  to  have  been  accompanied  by  any  attempt  to  commit  felony,  or  should 
be  of  opinion  that  the  same  was  from  any  other  circumstance  a  fit  subject 
for  a  prosecution  by  indictment,  they  should  abstain  from  any  adjudication 
thereupon,  and  should  deal  with  the  case  in  all  respects  in  the  same  man- 
ner as  they  would  have  done  before  the  passing  of  the  act:  namely,  by 
binding  over  the  complainant  and  witnesses  to  prosecute  and  give  evidence 
at  the  assizes  or  sessions ;  and  now  by  the  14  &  15  Vict.  c.  55,  §  3,  it  is 
enacted,  "that  in  every  ease  of  assault  so  brought  before  such  justices  for 
summary  decision,  in  which  the  justices  shall  be  of  opinion  that  the  same 
is  a  fit  subject  for  prosecution  by  indictment,  and  shall  thereupon  bind  the 
complainant  and  witnesses  in  recognizance  to  prosecute  and  give  evidence 
at  the  assizes  or  sessions,  every  such  court  is  hereby  authorized  and  em- 
powered at  its  discretion  to  order  payment  of  the  costs  and  expenses  of 
the  prosecutor  and  witnesses  so  appearing  before  such  court  under  such 
recognizance,  together  with  compensation  for  their  trouble  and  loss  of 
time,  in  the  same  manner  as  courts  are  authorized  and  empowered  to  or- 
der the  same  in  cases  of  felony." 

By  the  stat.  7  Geo.  IV,  c.  64,  the  justices  in  quarter  sessions  were  em- 
powered to  make  regulations  as  to  the  rate  of  costs  and  expenses  to  be 
allowed ;  but  now  by  the  stat.  14  &  15  Vict.  c.  55,  §  4,  this  power  is  re- 
pealed ;  by  sect.  5,  the  secretary  of  state  may  make  regulations  as  to  the 


(1)  See  next  preceding  note,  561. 
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rates  of  costs,  expenses  and  compensation,  and  also  as  to  tlie  rates  accord- 
ing to  which  certificates  may  be  granted  by  the  examining  magistrate  in 
respect  of  expenses  and  compensation  ;  and  sect.  6  enacts,  that  the  costs, 
expenses,  and  compensations,  are  to  be  ascertained  according  to  such  reg- 
ulations ;  and  that  the  magistrate's  certificate  is  not  to  be  conclusive. 

It  has  been  doubted  whether  a  witness  may  not  lawfully  refuse  to  obey 
a  subpoena  on  a  criminal  prosecution,  as  well  as  in  a  civil  suit,  unless  he 
has  a  tender  of  his  reasonable  expenses  ;(1)  and  the  doubt  is  suggested  ia 
consequence  of  a  provision  in  the  stat.  45  Geo.  Ill,  c.  92,  before  mentioned, 
which  (after  enacting  that  service  of  subpoena  of  a  witness  in  any  one  of 
the  parts  of  the  United  Kingdom,  for  his  appearance  on  a  criminal  prose- 
cution in  any  other  of  the  parts  of  the  same,  shall  be  as  effectual  as  if  it 
had  been  in  that  part  where  he  is  required  to  appear),  provides  that  he 
shall  not  be  punishable  for  default,  unless  a  suiScient  sum  of  money  has 
been  tendered  to  him,  on  the  service  of  the  subpoena,  for  defraying  his  ex- 
penses of  coming,  attending  and  returning.  One  object,  which  the  legis- 
lature had  in  view,  was  to  provide  for  the  appearance  of  witnesses  in  any 
of  the  parts  of  the  United  Kingdom,  and  they  are  therefore  subject  to  pun- 
ishment for  non  attendance.  On  the  other  hand,  as  the  expenses  of  going 
from  one  part  of  the  United  Kingdom  to  another  part  would  necessarily 
be  great,  they  were  allowed  to  insist  on  the  payment  of  their  reasonable 
charges,  previous  to  the  journey ;  a  provision  more  especially  necessary 
at  the  time  of  passing  this  statute,  when,  in  some  parts  of  the  kingdom, 
witnesses  were  not  entitled  to  any  compensation  for  attending  to  give  evi- 
dence in  criminal  cases.(2)  But  as  there  is  no  statute  respecting  a  tender 
of  expenses  in  the  case  of  a  criminal  prosecution,  except  that  mentioned 
above  (which  is  confined  to  the  case  where  the  process  is  served  in  one 
of  the  parts  of  the  United  Kingdom  for  the  appearance  of  the  witness  in 
another  of  the  parts),  and  as  the  tender  of  expenses  in  civil  suits  is  under 
the  special  provision  of  an  act  of  Parliament,  the  general  rule  in  ordinary 


(1)  Note  562.— Fid  the  next  note. 

In  New  York;  the  power  of  magistrates  to  examine  offenders  and  witnesses  is  detailed  in  2 
R.  S.  106,  ei  seq.  Mr.  Chitty  (1  Or.  Law,  76,  11,  and  3  Id.  36)  entertains  no  donbt  that  magis- 
trates may  issue  warrants  for  witnesses,  on  their  default  to  obey  a  summons  in  order  to  testify 
concerning  a  crime  ;  and  he  gives  the  form  of  the  wturaut  at  the  page  last  cited.  Indeed,  if  the 
magistrate  may  issue  a  summons  as  supposed  in  the  text,  the  power  to  follow  a  default  with  a 
warrant  would  now  seem  to  be  plainly  conferred  by  the  Revised  Statutes  of  New  York,  cited  in 
the  next  note.  To  the  common-law  power  as  incident  to  the  right  of  examining  or  issuing  pro- 
cess against  offenders  by  a  magistrate,  the  case  of  The  Commonwealth  v.  Jones  (1  Virg.  Cases, 
270)  seems  referable.  There  a  judge  out  of  court  called  on  Jones  and  demanded  his  affidavit  for 
a  warrant  against  one  about  to  engagij  in  a  duel ;  he  refused  to  testify.  Held,  on  referring  the 
question  to  the  general  court,  that  the  judge  might  commit  Jones  till  he  would  testify,  whether 
the  accused  was  present  or  not  before  the  magistrate.     This  was  decided  in  1186. 

(See  The  People  v.  Hicks,  15  Barb.  153.) 

(2)  In  Ireland,  the  expense  of  witnesses  in  case  of  felony  were  first  allowed  by  stat.  55  Geo. 
Ill,  c.  91. 
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cases  (whether  of  felony  or  misdemeanor)  appears  to  be,  that  witnesses 
making  default  on  the  trial  of  criminal  prosecutions,  are  not  exempted  from 
attachment  on  the  ground  that  their  expenses  were  not  tendered  at  the 
time  of  the  service  of  the  subpoena  ;(1)  although  the  court  would  have 
good  reason  to  excuse  them  for  not  obeying  the  summons,  if,  in  f.ict,  they 
'had  not  the  means  of  defraying  the  necessary  expenses  of  the  journey. 

The  law  provides  no  means  for  reimbursing  the  witnesses  for  an  accused 
person,  either  in  cases  of  felon}'  or  misdemeanor. 

Commissioners  of  bankrupt(2)  may  summon  any  persons  whom  they 
believe  capable  of  giving  information  concerning  the  trade,  dealings,  or 
estate  of  the  bankrupt,  &c.,  and  if  the  witness  does  not  come  at  the  time 
appointed,  they  may  order  him  to  be  apprehended.(3)  Every  witness 
summoned  to  attend  before  commissioners  shall  have  his  necessary  ex- 
penses tendered  to  him,  in  the  same  manner  as  a  tender  is  required  on 
service  of  subpoena  to  witnesses  in  actions  at  law. (4) 

Magistrates  out  of  sessions  formerly  had  not,  in  general,  any  authority 
to  compel  the  attendance  of  witnesses  for  tlie  purpose  of  a  summary  iuves- 
tigation,  except  under  the  special  provision  of  acts  of  Parliament.  In  in- 
dictable offences,  however,  it  appears  they  always  had  the  power  of  en- 
forcing the  attendance  of  witnesses  for  the  prosecution  by  summons,  or 
warrant  if  necessary. (5) 


(1)  See  a  MS.  case  cited  1  Burn  Jugfc.  1076  (bj  D'Oyly  and  Williams),  in  which  a  witness,  ob- 
jecting to  give  evidence  until  his  expenses  were  paid,  was  compelled  to  do  so  by  the  judge. 
Ace.  E.  V.  Cooke,  1  0.  &  P.  321.  In  the  latter  ease,  the  indictment  had  been  removed  by  certio- 
fotri,  and  the  witness  was  called  by  the  defendant. 

(2)  As  to  the  means  of  enforcing  the  attendance  of  witnesses  in  courts  of  equity,  by  subpoena, 
see  3  &  4  Wm.  IT,  c.  94,  §  31,  and  the  Orders  in  Chancery,  Bast.  T.  1845;  in  the  ecclesiastical 
courts  by  a  compulsory,  see  Bum  Bccl.  L.  309,  et  seq.  See  also  2  &  3  'Wm,  IV,  c.  93,  §  1 ;  3  &  4 
Vict.  e.  86,  §  17  ;  6  &  7  Vict.  o.  62,  §  2. 

(3)  6  Geo.  IV,  c.  16,  §§  24,  33.  See  also  1  &  2  "Wm.  IV,  o.  S6,  §§  7, 16;  5  &  6  Vict.  c.  116  ;  c 
122,  §§  2,  85  ;   7  &  8  Vict.  c.  96,  §  5 ;  8  &  9  Vict.  o.  127. 

(4)  6  Geo.  IV,  c.  16,  §  35. 

(5)  See  Evans  v.  Rees,  12  A.  &  E.  55, 

Note  563. — The  provisions  of  the  Revised  Statutes  of  New  York  relative  to  compelling  the 
attendance  of  witnesses  before  magistrates  and  others  upon  summary  proceedings,  are  broad 
and  energetic. 

Thus,  compulsory  process  may  be  issued  to  compel  their  attendance  by  the  chairman  of  a  legis- 
lative committee,  which  by  the  terms  of  its  appointment  shall  be  authorized  to  send  for  persons 
and  papers  (1  R.  S.  158,  §  2) ;  by  any  officer,  except  a  commissioner  of  deeds,  authorized  to  take 
proof  of  conveyances  (Id.  758,  §  13);  by  a  judge  to  compel  testimony,  de  bene  esse  (Id.  393, 
§  10) ;  by  a  judge  or  commissioner  to  obtain  testimony  for  a  foreign  court  (Id.  397,  -398,  §30,  32j ; 
or  to  take  testimony  in  perpeiuam  rei  memoriam  (Id.  399,  §  35),  &c.,  &o. 

By  2  R.  S.  401,  §  44 :  "  In  all  cases  where,  by  the  provisions  of  law,  any  judge  or  other  officer 
is  authorized  to  summon  any  person  to  appear  as  a  witness,  either  before  such  judge  or  officer,  to 
give  testimony  or  to  have  his  deposition  taken,  or  before  any  persons  named  in  any  commission 
issued  by  a  court  of  any  other  state  or  country,  to  take  testimony,  such  summons  shall  be  served, 
1.  By  showing  to  the  witness  the  original  summons  under  tlie  hand  of  the  judge  or  officer  issu- 
ing the  same ;  2.  Delivering  to  such  witness  a  copy  of  the  summons,  or  a  ticket  containing  its 
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But  recently  a  general  power  has  been  given  tliem  to  summon  witnesses 
to  attend  and  give  evidence  before  them,  both  on  behalf  of  the  prosecu- 
tion in  indictable  ofEences,(l)  and  on  behalf  of  either  the  complainant  or 
defendant  in  summary  proceedings  :(2)  and  in  either  case  if  a  witness  does 
not  attend  in  pursuance  of  the  summons,  upon  proof  that  it  was  either 
served  upon  him  personally  or  left  at  his  usual  place  of  abode,  a  warrant 
may  be  issued  to  compel  his  attendance; (3)  or  if  the  justice  is  satisfied 
upon  evidence  that  a  witness  will  not  attend  without  being  compelled  to 
do  so,  he  may  issue  his  warrant  in  the  first  instance  ;(4)  but  in  summary 
proceedings,  where  tlie  summons  has  been  served  before  the  warrant 
issues,  the  justice  must  also  have  proof  that  a  reasonable  sum  was  paid  or 
tendered  to  the  witness  for  his  costs  and  expenses.(5) 

Courts  martial. 

Witnesses  who  neglect  to  attend  on  courts  martial  after  being  duly  sum- 
moned, are  liable  to  be  attached  in  the  Court  of  King's  Bench,  &c.,  as  if 
they  had  neglected  to  attend  a  trial  in  some  criminal  proceeding  in  that 
court.(6) 


substance ;  and  3.  Paying  or  tendering  to  such  witness  the  fees  allowed  by  law  for  traveling 
to  and  returning  from  the  place  where  he  is  required  to  attend,  and  the  fee  allowed  for  one  day's 
attendance."  These  fees  are,  in  general,  the  same  as  mentioned  ante,  note  530.  2  E.  S.  642, 
§33. 

For  failure  to  attend,  without  reasonable  excuse,  the  witness  is  answerable  to  the  party  ag- 
grieved for  loss,  hindrance  and  all  other  damages,  and  forfeits  $50  to  him.  2  E.  S.  401,  §  45.  In 
case  of  failure  to  attend,  on  proof  of  summons  served,  and  of  such  failure,  the  officer  who  issued 
the  process  shall  issue  his  waiTant  to  the  sheriff  to  apprehend  and  bring  the  witness  for  exami- 
nation. Id.  §  46.  If  the  witness  then  refuse  to  testify,  without  reasonable  cause,  or  to  sub- 
scribe his  deposition,  the  same  officer  may  by  warrant  commit  the  witness  to  jail  till  he  submits 
or  till  discharged  by  due  course  of  law.  Id.  §  41.  This  warrant  must  particularly  specify  the 
cause  of  commitment ;  and  if  it  be  a  refusal  to  answer,  the  question  must  be  stated  in  the 
warrant.  Id.  §  48.  The  warrant  must  be  directed  to  the  sheriff  of  the  county  where  the  wit- 
ness may  be,  and  shall  be  executed  in  the  same  manner  as  process  issuing  from  courts  of  record- 
2  R.  S.  402,  §  49. 

These  provisions  do  not  apply  to  subpoenas  from  justices'  courts,  summonses  to  attend  before 
arbitrators,  nor  any  other  ease  where  special  provision  is  made  for  compelling  the  attendance  of 
witnesses.     Id.  §  50. 

(If  a  witness  duly  subpoenaed  to  appear  and  testify  before  a  magistrate  in  a  criminal  com- 
plaint, fail  to  attend,  he  may  be  punished  as  for  a  contempt.     15  Barb.  153  ;  5  HiU  R.  19.) 

(1)  11  &  12  Vict.  c.  42,  §  16. 

(2)  11  &  12  Vict.  c.  43,  §  1.  There  is  no  power  given  to' summon  witnesses  on  behalf  of  the 
accused  in  indictable  offences. 

(3)  11  &  12  Vict.  c.  42,  §  16  ;  0.  43,  §  1.  Similar  powers  of  summoning  and  enforcing  the  at- 
tendance of  witnesses  had  been  previously  conferred  upon  the  metropolitan  police  magistrates  by 
2  &  3  Vict.  c.  n,  §  22.     See  also  1  &  8  Vict.  c.  101,  §  TO. 

(4)  11  &  12  Vict.  u.  42,  §  16;  c.  43,  §  T. 

(5)  11  &  12  Vict.  c.  43,  §  7.  Quere,  as  to  the  power  of  magistrates  to  enforce  the  production 
of  documents.     See  R.  v.  Orton,  1  Q.  B.  120. 

(6)  See  the  annual  Mutiny  Act.  As  to  the  attendance  of  witnesses  before  the  High  Court  of 
Admiralty,  see  3  &  4  Vict.  c.  65,  §  9. 

There  are  a  great  many  other  statutory  regulations  empowering  different  tribunals  to  summon 
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Reference  to  arbitration. 

AVhere  a  reference  to  arbitration  has  been  made  by  any  rule  of  court, 
or  by  a  judge's  order  of  Nisi  Prius  in  an  action,  or  in  pursuance  of  an 
agreement  to  refer  containing  a  clause  that  the  submission  may  be  made  a 
rule  of  court,  the  court  making  such  rule  or  order,  or  any  judge,  may  by 
a  rule  or  order  command  the  attendance  of  any  person  to  be  examined  as 
a  witness,  or  the  production  of  any  document.(l)  Disobedience  to  a  regu- 
lar rule  or  order  will  be  treated  as  a  contempt  of  court. 

Witness  abroad.     Order  for  examination. 

Formerly  when  a  material  witness  resided  abroad,  or  was  going  out  of 
the  jurisdiction  of  the  court,  and  could  not  attend  at  the  trial,  the  party 
requiring  his  testimony  might  have  moved  the  court  in  term  time,  or 
have  applied  to  a  judge  in  vacation  for  a  rule  or  order  to  have  him  exam- 
ined on  interrogatories  de  bene  esse  before  one  of  the  judges  of  the  court,  if 
the  witness  resided  in  town,  or,  if  he  resided  in  the  country  or  abroad, 
before  commissioners  specially  appointed  and  approved  by  both  parties.(2) 


•witnesses  and  examine  them  upon  their  oath,  but  as  they  do  not  involve  any  general  principle,  it 
would  needlessly  incumber  the  text  and  notes  to  attempt  a  complete  enumeration  of  them.  The 
following,  however,  may  be  referred  to  as  the  most  important:  41  Geo.  Ill,  ^.  100,  §§  33,  34,  aa 
to  commissioners  of  inolosure;  1  &  2  Vict.  o.  110,  §  27  ;  10  &  11  Vict.  u.  102,  §§  4,  6,  8,  as  to 
the  Insolvent  Debtors'  Court ;  6  &  1  Vict.  c.  18,  §§  35,  50,  51,  as  to  revising  barristers,  and  9  & 
10  Vict.  c.  95,  §§  85,  86,  as  to  the  county  courts. 

(1)  3  &  4  William  IV,  c.  42,  §§  39,  40.  See  the  act  for  the  requisites  to  be  contained  in  the 
rule  or  order.  See  also  14  &  15  Vic.  u.  100,  ante,  Vol.  I,  Introd.  Chap.  And  see  3  &  4  Vict.  c. 
105,  §§  63,  64,  as  to  Ireland;  1  &  2  William  IV,  c.  56,  §  43,  as  to  arbitration  in  bankruptcy. 

(2)  2  Tidd  Pr.  810. 

Note  564. — The  manner  of  securing  oral  testunony,  by  reducing  it  to  the  form  of  depositions 
for  the  use  of  the  courts  of  the  United  States,  is  prescribed  by  the  30th  section  of  the  "  Act  to 
establish  the  judicial  courts  of  the  United  States,"  passed  Sept.  24th,  1189.  Vid.  2  U.  S.  Rev- 
Laws,  67  to  69. 

That  section  is  as  follows : 

"That  the  mode  of  proof  by  oral  testimony,  and  examination  of  witnesses  in  open  court,  shall 
be  the  same  in  aU  the  courts  of  the  United  States,  as  vvell  in  the  trial  of  causes  in  equity  and  of 
admiralty  and  maritime  jurisdiction,  as  of  actions  at  common  law.  And  when  the  testimony  of 
any  person  shaU  be  necessary  in  any  civil  cause  depending  in  any  district,  in  any  court  of  the 
United  States,  who  shall  live  at  a  greater  distance  from  the  place  of  trial  than  one  hundred  miles, 
or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United  States,  or  out  of  such  district, 
and  to  a  greater  distance  from  the  place  of  trial  than  as  aforesaid,  before  the  time  of  trial,  or  is 
ancient,  or  very  infirm,  the  deposition  of  such  person  may  be  taken,  de  bene  esse,  before  any  jus- 
tice or  judge  of  any  of  the  courts  of  the  United  States,  or  before  any  chancellor,  justice,  or  judge 
of  a  supreme  or  superior  court,  mayor,  or  chief  magistrate  of  a  city,  or  judge  of  a  county  court,  or 
court  of  common  pleas  of  any  of  the  United  States,  not  being  of  counsel  or  attorney  to  either  of 
the  parties,  or  interested  in  the  event  of  the  cause,  provided  that  a  notification  from  the  magis- 
trate before  whom  the  deposition  is  to  be  taken  to  the  adverse  party,  to  be  present  at  the  taking 
of  the  same,  and  to  put  interrogatories,  if  he  think  fit,  be  first  made  out  and  served  on  the  ad- 
verse party,  or  his  attorney,  as  either  may  be  nearest,  if  either  is  within  one  hundred  miles  of 
the  place  of  such  caption,  allowing  time  for  their  attendance  after  notified,  not  less  than  at  the 
rate  of  one  day,  Sundays  exclusive,  for  every  twenty  miles'  travel.  And  in  causes  of  admiralty 
and  maritime  jurisdiction,  or  other  cases  of  seizure,  when  a  libel  shall  be  filed  in  which  an  ad- 


844  Of  the  Attendance  of  Witnesses.  [CH.  IX. 

verse  party  is  not  named,  and  depositions  of  persons,  circumstanced  as  aforesaid,  shall  lie  taken 
before  a  claim  be  put  in,  the  like  notification,  as  aforesaid,  shall  be  given  to  the  person  having 
the  agency  or  possession  of  the  property  libeled  at  the  time  of  the  capture  or  seizure  of  the  samei 
if  known  to  the  libelant.  And  every  person  deposing  as  aforesaid,  shall  be  carefully  examined 
»nd  cautioned,  and  sworn  or  afBrmed  to  testify  iM  whole  truth ;  and  shall  subscribe  the  testimony 
by  him  or  her  given,  after  the  same  shall  be  reduced  to  writing,  which  shall  be  done  only  by  the 
magistrate  taking  the  deposition,  or  by  the  deponent  in  his  presence.  And  the  depositions  so 
taken  shall  be  retained  by  such  magistrate,  untU  he  deliver  the  same  with  his  own  hand  into  the 
court  for  which  they  are  taken,  or  shall,  together  with  a  certificate  of  the  reasons  as  aforesaid,  of 
their  being  taken,  and  of  the  notice,  if  any,  given  to  the  adverse  party,  he  by  him,  the  said  ma- 
gistrate, sealed  up  and  directed  to  such  court,  and  remain  under  his  seal  until  opened  in  court. 
And  any  person  may  he  compelled  to  appear  and  depose  as  aforesaid,  in  the  same  manner  as  to 
appear  and  testify  in  court.  And  in  the  trial  of  any  cause  of  adjniralty,  or  maritime  jurisdiction 
in  a  district  court,  the  decree  in  which  may  be  appealed  from,  if  either  party  shall  suggest  to  and 
satisfy  the  court,  that  probably  it  will  not  be  iii  his  power  to  produce  the  witnesses  there  testify- 
ing, before  the  Circuit  Court,  should  an  appeal  be  had,  and  shall  move  that  their  testimony  be 
taken  down  in  writing,  it  shall  be  so  done  by  the  elerk  of  the  court.  And  if  an  appeal  be  had, 
euch  testimony  may  be  used  on  the  trial  of  the  same,  if  it  shall  appear  to  the  satisfaction  of  the 
court  which  shall  try  the  appeal,  that  the  witnesses  are  then  dead,  or  gone  out  of  the  United 
States,  or  to  a  greater  distance  than  as  aforesaid,  from  the  place  where  the  court  is  silting ;  or 
that,  by  reason  of  age,  sickness,  bodily  infirmity  or  imprisonment,  they  are  unffble  to  travel  and 
appear  at  court;  but  not  otherwise.  And  unless  the  same  shall  be  made  to  appear  on  the  trial 
of  any  cause,  with  respect  to  witnesses  whose  depositions  may  have  been  taken  therein,  such 
depositions  shall  not  be  admitted  or  used  in  the  c^iuse.  Provided,,  That  nothing  herein  shall  he 
construed  to  prevent  any  court  of  the  United  St?,tes  from  granting  a  dedimus  prolesla,lero,,  to  take 
depositions  according  to  common  usage,  when  it  piay  be  necessary  to  prevent  a  failure  or  delay 
of  justice ;  which  power  they  shall  severally  possess;  nor  to  extend  to  depositions  taken  in  per- 
peiuam  rei  memoriam,  which,  if  they  relate  to  matters  that  may  be  cognizable  in  any  court  of  the 
United  States,  a  circuit  court  on  application  thereto  made  as  a  court  of  equity,  may,  accoi4i?lg  to 
the  usages  in  chancery  direct  to  be  taken,' ' 

The  deponent  being  a  seaman  of  a  gun  boat,  liable  to  be  ordered  away,  and  therefore  not  able 
to  attend,  does  not  bring  liim  within  the  above  section.  The  Samuel,  X  Wheat.  9.  The  Supreme 
Court  will  grant  a  commission  to  take  testimony  in  a  foreign  country ;  but  the '  commissiCHiers 
must  be  named  to  them.  Van  Stophorst  v.  State  of  Maryland,  2  Dall.  401,  And  depositions  in 
the  Supreme  Court  can  be  by  commission  only.  The  Argo,  2  Wheat.  28"! ;  The  London  Packet,  Id. 
STl.  The  above  30th  section  does  not  apply,  except  to  circuit  and  district  courts.  The  Argo,  Id. 
287.  When  depositions  are  taken  upon  a  dedinms,  within  or  without  the  United  States,  they 
are  evidence  absolutely,  whether  the  witness  can  attend  or  not.  Sergeant's  Lessee  v.  Biddle,  4 
Wheat.  508.  But  vid.  4  Wash.  C.  0.  R.  '(23,  per  Washington,  J.,  that  the  witness  must  live 
more  than  the  hundred  miles  distance,  and  without  the  district,  so  that  his  attendance  cannot  be 
enforced  by  subpoena.  The  party  obtaining  it  cannot  object  its  irregularity.  Id.  512.  A  depo- 
sition de  hene  esse  must  be  taken  according  to  the  United  States  statute  and  practice;  not  a  state 
statute.  Evans  v.  Eaton,  7  Whea.t.  426.  And  it  is  a  fatal  objection,  if  it  be  opened  out  of  court. 
Peale  v.  Thompson,  8  Cr&uch,  70.  The  statute  forn;  of  taking  depositions  must  be  strictly  pur- 
sued, especially  where  notice  of  the  taking  is  not  given.  Notice,  where  necessary,  must  be  to 
the  party  or  to  his  attorney  in  fact,  in  the  state  of  Virginia,  though  his  attorney  at  law  may  consent 
to  receive  or  to  waive  notice.  Buddicum  v.  Kirk,  3  Crancii,  293,  So  far  this  case  wont  on  the 
manner  of  giving  notice  by  the  state  law,  the  case  not  being  within  the  United  States  statute  in 
respect  to  depositions  It  also  held  that  a,  notice  of  continuing-  an  examination /rojji  day  to  day, 
vas  not  satisflei^  by  an  adjournment  from  the  I2lh  to  the  19tli  of  a  month.  Depositions  taken 
under  the  defendant's  commission  may  be  road  by  the  pliiintiH',  though  ho  liad  no  notice  of  tlie 
taking,  Teaton  v,  Fry,  5  Cranoh,  335.  It  must  appear  expressly  on  the  lace  of  ilio  depositions, 
that  the  statute  was  followed,  e,  g.,  that  the  deposition  was  reduced  to  writing  by  the  magistrate, 
or  the  deponent  in  his  presence.  But  the  oertifloate  ia  good  evidence,  if  the  requisites  of  the 
statute  are  sufftciently  disclosed  by  it.  Bell  v.  Morrison,  1  I'eters'  S.  C.  It.  351,  355,  356.  A 
commission  issued  hi  a  cause  of  li.  M.  Meade  v.  R.  E,  K.,  wUeveas,  the  plaintiff's  name  was  B. 
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W.  Meade ;  held  a  mer6  clerical  mistake,  which  should  not  vitiate.  Keene  v.  Meade,  3  Peters' 
S.  0>  E.  1.  The  return  to  a  commission  need  not  certify  in  whose  hand  the  depositions  were  wrft» 
ten.  Id.  All  tha:t  the  commission  requires  is,  that  the  commissioners  having  reduced  the  depO' 
sitions  to  writing,  should  send  them  with  the  commission  under  their  hands  and  seals,  to  the 
judges  of  the  court  out  of  which  the  commission  issued.  Id.  Stating  that  they  had  admimstered 
the  annexed  oath  to  J.  M.,  the  clerk  they  were  going  to  employ,  will  be  received  as  implying 
that  they  appointed  him  as  a  clerk.  Id.  They  need  not  state  the  form  of  the  oath  to  the  wit- 
nesses. That  they  were  sworn  and  the  intelTogatories  all  put  to  them,  is  enough.  Id.  Bepb- 
sitions  taken  under  a  commission  upon  one  issue  may  be  used  upon  a  new  and  amended  issue,  if 
it  be  substantially  like  the  first.     Gratit  v.  Nay  lor,  4  Cranch,  232. 

The  above  is  a  summary  of  the  decisions  of  the  Supreme  Court  of  the  United  States  in  respect 
to  written  depositions,  taken  under  a  commission  or  de  bene  esse.  Several  decisions  in  respect  tb 
both  classes  of  depositions  have  taien  place  in  the  circuit  courts.  Preparatory  to  being  taken, 
if  there  be  an  attor&ey  on  record,  notice  of  taking  depositions  against  his  client  must,  in  all 
cases,  be  given  to  him  or  the  party;  and  if,  in  a  cause  where  the  United  States  are  concerned, 
they  have  an  attorney  residing  within  one  hundred  miles  of  the  place  of  caption,  he  must  hav6 
notice  of  the  taking  of  depositions  against  the  United  States.  The  Argo,  2  Gall.  314.  By  & 
rule  of  the  Circuit  Court  of  Pennsylvania,  of  the  22d  May,  1805,  in  ease  of  proceeding  by  dedi- 
mus,  a  written  notice  of  the  rule  for  commission,  copy,  interrogatories,  and  the  name  of  the  com- 
missioners, must  be  served  on  the  adverse  party;  and  because  proof  of  this  having  been  done 
was  not  given  at  the  trial,  in  respect  to  a  commission  executed  at  Waterloo,  in  New  York,  the 
depositions  were  rejected.  Lessee  of  Rhoades  v.  Selin,  4  Wash.  0.  0.  R.  '!15.  In  Bleecker  v. 
Bond  (3  Wash.  C.  C.  R.  531),  it  was  held  on  the  authority  of  Evans  v.  Hettick,  decided  October 
Sessions,  1818,  in  the  Circuit  Court  of  the  district  of  Pennsylvania  (3  Wash.  C.  C.  R.  408),  that 
the  deposition  of  a  witness  living  without  the  district  and  mote  than  one  hundred  miles  from 
Philadelphia,  where  the  court  sat,  could  not  be  received  unless  taken  under  a  commission.  But 
it  may  be  received  though  there  be  no  commission  or  rule  of  court,  if  it  conform  in  all  respects 
to  the  above  thirtieth  section,  Pettibone  v.  Derringer,  4  Wash.  C.  C.  R.  215,  219.  And  in  the 
Petapsco  Insurance  Co.  v.  Southgate  (5  Pet.  S.  C.  R.  604),  it  was  held  that  depositions  de  bene 
esse  may  be  taken  without  the  district  where  the  court  is  holden,  if  the  witness  lives  more  than 
the  one  hundred  miles  distance ;  so  that  the  above  cases  contra,  decided  by  Washington,  J.,  are 
overruled.  And  vid.  Oonkling's  Pr.  2a9,  270,  510.  It  is  no  objection  to  receiving  depositions 
taken  under  a  rule,  that  the  witness  had,  unknown  to  the  party,  been  in  Philadelphia  during  the 
session.  Id.  If  the  party  had  known  this,  quere.  Id.  A  deposition  taken  under  a  rule  of 
court  by  a  jastice  may  be  read.  The  above  thirtieth  section  relates  to  depositions  without  rule. 
Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  R.  243.  The  commissioners,  though  nominated  by  the 
parties,  act  under  the  appointment,  and  are  the  agents  of  the  court.  Gilpins  v.  Consequa,  1 
Peters'  C.  0.  R.  85.  If  a  foreign  government  refuse  leave  to  execute  the  commission  within  its 
jurisdiction,  the  court  Will  issue  letters  rogatory  to  obtain  the  testimony  according  to  the  forms  and 
practice  of  the  civil  law.  Nelson  v.  The  United  States,  Id.  235.  The  ends  of  justice,  in  such  case, 
seem  to  require  a  departure  from  the  ordinary  rules  of  evidence,  and  less  adherence  to  form. 
Id.  Vide  the  form  of  letters  rogatory.  Id,  236,  note  a.  As  to  the  manner  of  taking  and  the 
forms  of  proceeding,  if  it  appear  on  the  face  Of  the  deposition  that  the  officer  was  authorized  by 
the  thirtieth  section.  It  is  enough  without  other  proof  of  its  authority.  Ruggles  v.  Bricknor,  1 
Paine,  358.  Objections  to  the  witness's  competency  Should  be  made  at  the  time  of  taking  the 
deposition,  if  then  known.  If  not,  the  objection  comes  in  season  at  the  time  of  reading  it. 
United  States  v.  One  Case  of  Hair  Pencils,  Id.  400.  Semb.  it  need  not  be  signed  by  the  witness. 
Ketland  v.  Bisset,  1  Wash.  C.  C.  R.  144.  But  (under  a  commission)  it  is  a  fatal  defect  if  the 
general  interrogatory,  "Do  you  know  anything  farther?"  &c.,  do  not  appear  to  be  answered. 
Richardson  v.  Golden,  3  Id.  109.  So  if  it  appear  that  the  witness  was  merely  asked  if  an  ex 
parte  affidavit,  previously  given  by  him,  be  true.  He  should  be  interrogated  as  to  the  facts  it 
contains.  Id.  Taken  on  commission,  it  cannot  be  read,  even  to  prove  pedigree,  if  taken  before 
persons  not  named  Jn  the  commission.  Lessee, of  Banert  v.  Day,  Id.  243.  All  proper  interroga- 
tories on  each  side  must  appear  to  be  answered,  at  least  substantially  (Bell  v.  Davidson,  Id.  328 ; 
Nelson  v.  United  States,  1  Peters'  C.  C.  R.  235),  or  the  deposition  will  be  rejected.  But  if  they 
be  hypothetical  or  answerable  in  a  certain  event  not  happening,  or  refer  to  records  which  must 
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speak  for  themselves,  they  then  need  not  be  answered.  Bell  v.  Davidson,  3  Wash.  C.  C.  R.  328. 
The  cross  interrogatories  must  be  put.  Gilpins  v.  Consequa,  1  Peters'  C.  C.  R.  85.  On  com- 
mission to  A.  and  B.,  or  either,  A.'s  deposition  may  be  taken  before  B.  Lonsdale  v.  Brown,  3 
Wash.  C.  C.  E.  404.  TaKen  under  the  thirtieth  section,  a  deposition  cannot  be  read  unless  the 
judge  certify  that  he  or  the  witness  in  his  presence  reduced  it  to  writing.  Pettibone  v.  Der- 
ringer, 4  Id.  215,  219.  A  commission  directed  to  be  executed  by  P.  in  the  parish  of  A.,  cannot 
be  executed  by  him  elsewhere.  The  commissioner  must  state  where  executed,  to  show  that  his 
authority  had  been  pursued.  Boudereau  v.  Montgomery,  Id.  186.  So  if  one  not  named  in  the 
commission  appear  to  have  assisted  as  commissioner  in  taking  the  deposition,  it  cannot  be  read. 
Willings  V.  Consequa,  1  Peters'  C.  C.  R.  301,  309.  That  the  deposition  is  in  English,  though 
taken  before  Dutchmen,  who  do  not  appear  to  have  been  assisted  by  a  sworn  interpreter,  is  no 
objection.  Gilpins  v.  Consequa,  1  Peters'  C.  C.  R.  85.  Nor  need  it  appear  that  the  cross  inter- 
rogatories were  not  put  to  each  witness  immediately  after  he  answered  those  in  chief;  but  if 
put  after  examination  of  all  the  witnesses  in  chief,  it  is  sufBoient ;  nor  is  it  an  objection  that 
the  commissioners  and  their  clerk  were  not  sworn.  Id.  The  certificate  of  a  magistrate  stated 
the  deposition  taken  de  bene  esse,  to  have  been  written  in  his  presence,  but  not  by  whom ;  and  it 
appeared  that  the  substance  of  it  had  been  reduced  to  writing  ten  days  before,  at  a  different 
place,  when  the  magistrate  was  not  present;  the  deposition  was  held  inadmissible.  United 
States  V.  Smith,  4  Day's  R.  121,  126.  This  was  a.  question  upon  the  above  thirtieth  section ; 
and  Edwards,  J.,  said,  the  provisions  of  the  act  are  important,  and  should  be  adhered  to  strictly. 
Id.  127.  All  the  ceremonies  prescribed  by  the  act  should  be  observed.  Jones  v.  Neale,  ST. 
Carolina  Cas.  81.  Thus  the  deposition  must  (as  the  act  directs)  be  retained  by  the  magistrate 
till  he  deliver  it  with  his  own  hand  into  court,  or  shall,  with  the  reason  and  notice  of  its  being 
taken,  be  by  him  sealed  up  and  directed  to  the  court.  Id.  After  depositions  under  the  thirtieth 
section  are  regularly  taken,  they  are  still  not  admissible  if  the  witness  himself  be  attainable. 
Accordingly,  it  must  appear,  in  limine,  that  he  was  subpoen^d  and  is  unable  to  attend.  Lessee 
of  Penns  v.  lugraham,  2  Wash.  C.  C.  R.  487  ;  Lessee  of  Banert  v.  Day,  3  Id.  243.  Some  suffi- 
cient reason  must  be  given  for  his  non-attendance,  if  he  be  subpoenaed,  though  he  reside  three 
hundred  miles  from  the  court.  Lessee  of  Brown  v.  Galloway,  1  Pet.  C.  C.  R.  291.  He  must  be 
subpoenaed,  unless  he  be  so  old  and  generally  so  infirm  that  his  attendance  could  not  be  ex- 
pected ;  merely  proving  him  six;ty-fiv6  years  old  is  not  sufficient.  Lessee  of  Banert  v.  Day,  3 
Wash.  C.  C.  R.  243.  Due  diligence  to  procure  his  attendance  must  be  shown!  Pettibone  v. 
Derringer,  4  Id.  215.  The  rule  is  different  where  the  witness  resides  beyond  the  reach  of  a  sub- 
poena (Petapsco  Ins.  Co.  v.  Southgate,  5  Pet.  C.  C.  E.  604),  and  would  seem  to  be  difi'erent 
where  the  depositions  were  taken  under  a  rule  of  court.  Id.,  and  vide  supra,  in  this  note,  S.  P. 
The  same  circumstances  which  warrant  the  taking  of  a  deposition  de  bene  esse,  if  they  exist  at 
the  trial,  will  warrant  reading  it.     Jones  v.  Neale,  N.  Car.  Cas.  81. 

We  have  seen  that  if  the  general  interrogatory  under  a  commission  be  not  answered,  it  is  a  fatal 
objection  to  the  whole  deposition.  But  notice  of  formal  objections  to  depositions  should  be  given 
to  the  adverse  party  a  reasonable  time  before  trial,  or  the  court  may  be  induced  to  set  aside  a  ver- 
dict or  nonsuit  rendered  in  consequence  of  this  objection,  without  costs.  Whether  it  be  an  ob- 
jection that  it  was  committed  to  writing  by  the  witness  before  he  was  sworn,  and  whether  ex- 
hibits ought  not  to  be  annexed  by  commissioners  to  the  deposition,  or  at  least  be  so  described  by 
them  as  to  leave  no  doubt  of  their  identity,  qmre.     Dodge  v.  Israel,  4  Wash.  C.  C.  R.  323. 

Farther  as  to  before  whom,  and  the  cases  and  the  manner  in  which  depositions  may  be  taken 
de  bene  esse  in  the  circuit  and  district  courts  of  the  United  States,  vide  Conkling's  Pr.  269  to  '111. 
For  the  practical  forms  under  this  head,  vide  Id.  510  to  516. 

And  farther,  aa  to  the  issuing  and  execution  of  writs  of  dedimus  potesiaiem  or  commissions,  vide 
the  act  of  January  24th,  1827  (7  U.  S.  Rev:  St.  530) ;  the  rules  of  the  several  United  Slates 
courts;  the  local  regulations  of  the  several  states  (3  Cranch,  293);  and  Conkling's  Pr.  277  to  286, 
and  498,  499;  also,  4  Wash.  C.  C.  K.  555,  715. 

Farther,  as  to  taking  depositions  in  perpeiuam  rei  memoriam  in  the  United  States  courts,  vide 
act  of  February  20lh,  1812.     4  U.  S.  Rev.  St.  378,  §  3,  and  Conkling's  Pr.  286. 

The  statutes  of  New  York  make  ample  provision  lor  securing  testimony  which  could  only  be 
received  viva  voce  at  the  common  law.  It  may  be  reduced  to  writing  out  of  court,  on  examina- 
tion, at  various  stages  of  the  litigation. 
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1.  In  perpetuam  rei  memoriam,  and  de  bene  esse.  In  any  suit  commenced,  or  yet  to  be  brought 
in  a  court  of  record,  the  testimony  may  be  perpetuated  by  either  party  according  to  the  statute. 
2  E.  S.  398  to  400,  pt.  3,  ch.  7,  tit.  3,  art.  5 ;  Tillinghast's  Forma,  639,  640 ;  Code,  §  390. 

For  thia  purpose  draw  up  an  affidavit  or  affidavits.  See  Forma,  Tillingh.  254,  255,  and  Att's 
N.  Y.  Pr.  209 ;  Cain,  Pr.  441,  442.  In  this,  as  in  other  statute  forma,  follovs-  as  nearly  as  may 
be  the  words  of  the  statute.  It  need  not  show  the  probable  inability  of  the  witness.  Jackson 
ex  dem.  Ten  Eyclc  v.  Perkins,  2  "Wend.  308.  The  technical  expressions  of,  "as  this  deponent  is 
advised  by  ooansel  and  verily  believes,"  may  be  omitted  in  respect  to  the  witness's  materiality 
(Cain.  Pr.  442; ;  though  clearly  they  would  not  vitiate.  Present  the  proof  to  a  justice  of  the  Su- 
preme Court,  or  a  commissioner  authorized  to  perform  his  duties  at  chambers  (which  includes 
circuit  judges,  2  R.  S  201;  supreme  court  commissioners.  Id.  279,  280;  recorders,  judges  of  the 
county  court  of  the  degree  of  counsel  in  the  Supreme  Court,  and  judges  of  the  Superior  Court  of 
law  in  the  city  of  New  York ;  Id.  281) ;  or  to  the  first  judge  of  the  County  Court,  or  to  a  master 
in  chancery.  The  affidavit  may  be  taken  before  either  of  these  officers,  or  any  judge  of  any  court 
of  record,  or  commissioner  of  deeds.  Id.  284.  What  are  courts  of  record,  vid.  Id.  276;  viz: 
court  of  errors,  chancery,  supreme  and  circuit  oourta,  courta  of  oyer  and  terminer,  common 
pleaa,  general  aessions  and  mayor'a  courts.  Though  the  opposite  party  be  infants,  the  testimony 
may  be  taken  m  thia  form,  if  the  §uit  be  actually  pending.  Remark  of  the  Revisors.  So  in 
case  of  a,  suit  yet  to  be  brought,  where  the  party  applying  ia  an  infant.  Id.  The  officer  then 
appoints  the  place  and  time  of  examination.  The  former  must  be  within  the  county  where  the 
witness  resides,  and  the  latter  not  less  than  fourteen  days  from  the  date  of  the  order.  The  order 
should  mention  the  time.  If  not,  fourteen  days  will  be  taken  as  intended.  2  "Wend.  308.  See 
form,  Tillingh.  273,  §  12  ;  Att's  N.  Y.  Pr.  209  ;  Cain.  Pr.  443.  Serve  the  order  on  the  opposite 
party,  or  the  anticipated  party,  at  least  ten  days  before  the  time  of  hearing  (exclude  the  day  of 
service  and  include  the  day  of  hearing.  Rule  62  Supreme  Court,  October  term,  1829),  by  showing 
the  original  order  and  delivering  a  copy  (Cain.  Pr.  20,  21,  22,  444),  of  which  an  affidavit  should 
be  produced  to  the  officer  on  the  day  of  hearing.  See  form,  Cain.  Pr.  21.  Vary  it  for  the  party, 
instead  of  the  attorney,  as  there.  The  officer  wUl  also,  on  application,  at  the  time  of  the  order  or 
after,  issue  a  summons  for  the  witness,  returnable  on  the  day  of  examination.  See  form,  I'illingh. 
274.  For  the  manner  of  service,  vid.  2  E.  S.  401.  If  he  do  not  appear  at  tlie  time,  draw  up  an 
affidavit  of  service  (see  form,  Tillingh.  255,  and  Cain.  Pr.  447);  and  the  officer  will  grant  a  war- 
rant to  bring  him  (see  form,  Tillingh.  641,  and  Cain.  Pr.  450),  "on  the  same  day,  or  at  some  future 
time  to  which  the  officer  may  adjourn.  If  the  witness  appear  on  the  summons,  you  may  proceed 
ex  parte,  after  waiting  half  an  hour  (the  usual  time  of  attending  on  a  judge's  order,  Cain.  Pr.  20), 
upon  producing  the  affidavit  of  duly  serving  the  order.  Then,  or  whenever  the  witneas  and  oppo- 
site party  appear,  you  proceed  to  the  examination,  prosecuting  it  on  that  day  and  other  days  to 
which  the  officer  may  adjourn,  till  it  be  closed,  as  directed  by  the  statute.  Appearance  and  oross- 
examiuation  waives  notice.  Jackson  ex  dem.  Ten  Eyck  v.  Perkins,  2  "Wend.  308.  The  deposi- 
tion is  to  be  captioned  {vid.  form,  Tillingh.  641 ;  Cain.  Pr.  444,  446  ;  Att's  Comp.  210) ;  and  the 
testimony  reduced  to  writing  with  great  care  (Cain.  Pr.  444),  when  it  is  to  be  read,  subscribed  and 
certilied  (md.  Tillingh.  641 ;  Cain.  Pr.  445;  Att's  Comp.  210),  as  directed  by  the  statute,  and 
filed  as  therein  directed,  with  the  original  order,  affidavits  and  proof  of  service.    In  prosecuting 

the  deposition,  after  the  caption,  begin  on  a  new  line  thus :  "  The  above  named  A.  B.,  aged 

years,  being  duly  sworn,  deposeth  and  saith,"  &c.  Cain.  Pr.  445.  The  following  may  be  the 
form  of  the  oath :  "  You  will"  (if  on  the  Evangelists),  or,  if  the  witness  desire  it,  "  You  do  swear, 
in  the  presence  of  the  everliving  God,  that  you  will,''  or,  if  scrupulous  of  taking  an  oath,  "You 
do  solemnly,  sincerely  and  truly  declare  and  affirm,  that  you  will  {vid.  2  R.  S.  496)  true  answers 
make  to  such  questions  as  I  shall  put,  or  permit  to  be  put,  to  you,  touching  the  matter  now  offi- 
cially before  me."  If  there  be  a  cause  actually  pending,  add,  "  and  depending  between  John 
Doe,  plaintiff,  and  Richard  Roe,  defendant."  Mr.  Caines  says,  as  to  the  old  statute,  tliat  the  ex- 
amination must  be  conducted  as  in  other  cases  of  viva  voce  examination  in  court.  Cain.  Pr.  445. 
The  examination  on  the  part  of  the  producer  being  finished,  the  cross-examination,  if  any  be  in- 
tended, commences,  prefacing  it  as  follows :  "  The  aforesaid  A.  B.  being  cross-examined,  says,'' 
&o.  "When  the  whole  deposition  is  thus  taken,  it  should  be  read  over  to  the  witness,  who  may 
then  explain  any  part  of  his  testimony,  which  he  conceives  to  be  improperly  stated,  or  he  may 
correct  any  part  on  a  better  recollection  of  the  facts.     Cain.  Pr.  445.    If  the  witness  refuses  to 
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testify  or  answer  any  proper  question,  he  may  be  committed.  Vid.  ante,  note  563.  For  the  gene- 
ral form  of  a  commitment,  vid.  Cain.  Pr.  451.  If  the  witness  be  wrongfully  committed,  relief 
must  be  sought  by  a  habeas  corplis.  Id.  454;  2  R.  S.  563.  On  the  trial,  the  inability  to  obtain 
the  viva  voce  testimony  of  the  witness  must  be  shown  from  one  of  the  causes  mentioned  in  the 
39th  section  of  the  statute,  or  it  cannot  be  received;  and  by  the  next  section,  the  competency 
and  admissibility  of  the  witness  or  his  testimony  are  to  be  tested  by  the  same  rules  as  if  he  were 
examined  in  open  court.  The  inability  to  attend  must  be  proved ;  and  the  party  cannot  rely  on 
the  presumption  of  this,  arising  merely  from  the  advanced  age  of  thewitness.  Jackson  ex  dem. 
Montressor  v.  Rice,  3  Wend.  R.  180.  But  proof  by  one  that  a  witness  is  seventy-four  years  of 
age,  and  by  another  that  from  his  knowledge  of  her  situation  and  infirmities,  he  believed  she 
could  not  endure  the  fatigues  of  the  journey,  without  seriously  hazarding  her  health,  is  sufBcaent; 
Jackson  ex  dem.  Ten  Eyck  v.  Perkins,  2  Wend.  308.  Pending  the  proceedings  before  one  ofBoer, 
he  may,  by  the  41st  section,  transfer  the  examination  to  another  ofScer  residing  in  the  same  county 
with  the  witness.  This  may  be  by  order,  indorsed  on  the  original  thus :  "  Ordered  that  the 
within  mentioned  examination  be  had  before  B.  C,  circuit  judge,  residing  in  the  county  of  Sara- 
toga." The  latter  then  takes  the  place  of  the  first  officer  with  the  same  powers,  all  the  papers  of 
course  being  transferred  to  him. 

By  section  39,  an  examination  in  perpetuam  memoriam  may  be  used  in  the  case  of  witnesses 
disabled  to  attend  and  give  evidence  by  reason  of  death,  insanity,  old  age,  sickness,  or 
s'ettled  infirmity.  In  such  case,  the  deposition,  or  a  certified  copy,  is  evidence  between  the  par- 
ties or  those  claiming  under  them.  (A  party  maybe  examined  conditionally  or  upon  commission 
the  same  as  any  other  witness,  under  section  390  of  the  Code.  See  §§  391-399.  See  also  LawS 
of  1851  and  1852.) 

2.  De  iene  esse.  'Another  mode  of  securing  oral  testimony  is  by  the  2  R.  S.  391,  pt.  3,  ch.  7, 
tit.  3,  art.  1.  Tillingh.  Forms,  642.  This  mode  is  given  where  the  witness  in  a  suit  already 
commenced  by  actually  serving  process,  is  about  to  depart  from  this  state,  or  so  sick  and  infirm 
as  to  afford  reasonable  ground  for  apprehension  that  he  will  not  be  able  to  attend  the  trial.  It 
will  be  perceived  that  the  latter  cause  is  completely  covered  by  the  pvoceeding  in  perpetuam,  Sec, 
but  not  the  probable  departure.  The  proceedings  and  their  effect  are  so  similar  in  aU  respects  to 
that  under  the  statute  to  perpetuate,  Ac,  that  they  need  not  be  particularly  considered  here. 
Instructions  upon  one  statute  will  guide  as  to  the  other.  The  difference  wUl  readily  be  suggested 
by  the  statutes  themselves.  This  is  a  proceeding  which  constituted  a  part  of  the  common  law  of 
New  York.  Mumford  v;  Church,  1  John.  Cas.  147 ;  Sandford  v.  Burrell,  Anth.  N.  P.  R.  184 ; 
Jackson  ex  dem.  Green  v.  Kent,  1  Cowen's  R.  59,  63 ;  Wait  v.  Whitney,  Id.  69 ;  Packard  v. 
HiH,  Id.  489.  The  forms  of  proceedings  to  take  testimony  previous  to  the  statute  are  given  in  7 
Cowen's  R.  60  to  63  ;  and  in  Cain  Pr.  433  to  438.  And  the  revisors,  in  their  note  reporting  the 
Statute,  declare  that  the  details  are  taken  from  the  above  oases,  and  from  the  act  to  perpetuate 
testimony  in  certain  oases.  1  R.  L.  455,  by  Woodw.  &  Tan  Ness.  The  act  seems  to  be  declara- 
tory of  the  common  law,  so  far  as  power  or  jurisdiction  may  be  in  question ;  and  there  can  be 
little  doubt  that  it  does  not  mean  to  take  away  the  old  right  of  the  couits  to  interfere  wherever 
the  party  shall  appear  to  be  in  danger  of  losing  the  evidence;  as  if  the  suit  he  commenced  with- 
out process,  or  the  witness  be  a  prisoner  of  war,  &c.,  &c.  But  ni  the  cases  mentioned  hy  (he 
sta;tute,  the  proceedings  must  be  in  strict  conformity  with  its  provisions ;  otherwise  the  evidence 
will  be  inadmissible ;  and  so  where  it  shall  appear  that  the  notice  to  attend  was  insvifficient.  or 
that  the  examination  was  not  in  all  respects  fair.  2  R.  S.  393,  §  S.  Tlie  following  suggestions 
are  applicable  to  all  examinations  of  this  character :  "  The  witness  must  be  interrogated  as  on  a 
trial.  His  deposition  on  interrogatories  before  administered,  or  on  a  detail  of  facts  before  related 
and  reduced  to  writing,  cannot  be  taken  to  the  judge,  then  sworn  to,  and  the  witness  interro- 
gated to  the  facts  of  such  deposition.  B>it  to  every  fact  to  be  deposed  to,  the  witness  must  be  in- 
terrogated, and  his  answer  to  each  taken  down  in  writing  as  it  is  made ;  for  it  would  be  dan- 
gerous in  the  extreme  to  admit  of  a  deposition  antecedently  prepared,  in  the  phraseology  df  the 
person  who  put  it  to  paper.  This  point  was  ruled  by  Mr.  Justice  Livingston,  in  a  case  whore  th^ 
defendant's  attorney  attended  with  an  affldavit  ready  drawn  up,  in  which  every  fact  making  for 
the  defendant  was  fully  sworn  to.     But  on  a  vivA  voce  examination,  the  witness  totally  destroyed 

his  testimony  in  writing ;  and  the  suit  was  almost  immediately  settled."     Murray  v.  The 

Ins.  Co.,  Cain,  Pr.  437.     The  same  doctrine  is  sanctioned  under  the  statute  of  the  United  States. 
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Eichardsou  v.  Golden,  3  Wash.  C.  C.  E.  109.  And  vide  V.  S.  v.  Smith,  4  Day's  R  121 ;  S.  P., 
and  Bell  v.  Morrison,  1  Peters'  S.  0.  R.  351,  355.  If  the  witness  be  a  transient  person,  thea  that 
he  said  at  his  examiaation  he  was  going  to  leave  the  state,  and  had  not  since  been  seen  by  the 
witness  who  proves  the  declaration,  is  sufficient  to  let  in  the  deposition.  Guyon  v.  Lewis,  1 
Wend.  26.  It  was  formerly  doubted  how  the  preliminary  steps  to  the  examination  should  be 
shown  upon  the  trial.  Jackson  ex  dem.  Green  v.  Kent,  1  Cowen's  E.  59.  But  the  papers  on 
file  are  now  sufBoient,  unless  impeached.  2  E.  S.  392,  393,  §§  7,  8.  (A  party  may  be  examined 
at  any  time  on  a  notice  of  five  days  (Code  §  391),  after  issue  joined.  Suydam  v.  Suydam,  11 
Howard's  Pr.  Eep.  518.  As  to  testimony  taken  de  bene  esse,  see  4  Selden  Eep.  445  ;  4  Duer 
Eep.  241.) 

3.  The  above  examination  can  be  had  in  those  cases  only,  where  the  witnesses  to  be  examined 
within  the  state.  Another  ancient  and  usual  proceeding,  is  to  examine  witnesses  residing  or 
being  without  the  state  under  the  statute  (2  E.  S.  393  to  396,  pt.  3,  ch.  1,  tit.  3,  art.  2 ;  TiUingh. 
Forms,  632),  upon  commissiou  dedirmts  poiestaiem.  AU  the  requisite  forms  under  this  head  will 
be  found  collected  or  referred  to  ui  Tillingh.  Forms,  632  to  638.  The  forms  of  proceedings  upon 
the  former  statute  on  the  same  subject  maybe  seen  in  Atta.  Comp.  206  to  208,  and  Cain.  Pr.  400 
to  426.  The  words  of  the  present  statutes  are,  "any  witness  not'  residing  within  this  state," 
(§  11),  of  the  old  statute  (1  E.  L.  Woodw.  &  Van  Ness,  519,  §  11),  "If  any  witness  shall  not 
reside  in  this  state."  Upon  the  latter  statute,  which  is  substantially  like  the  former,  it  was  held 
(Pooler  V.  Maples,  1  Wend.  E.  65),  that  it  extended  to  a  witness  whose  domicil  is  in  this  state, 
but  who  is  temporarily  out  of  the  state  engaged  in  work,  e.  g.  as  a,  contractor  in  constructing 
a,  canal  in  Pennsylvania.  Most  of  the  cases  on  the  old  statute  wiU  be  found  collected  in  1 
Dunl.  Pr.  543  to  550 ;  2  John.  Dig.  Practice,  xxiv,  and  Cowen's  Digested  Index,  tit.  Commission 
to  Examine  Witnesses  and  Practice  in  Criminal  Cases,  No.  45.  Vide  farther,  1  Wend.  E.  18,  21, 
65,  2^3  ;  2  Id.  64,  242,  627,  646;  6  Id.  475,  476,  480,  481 ;  7  Id.  513,  514,  520 ;  9  Id.  444;  2 
Hall's  E.  502.  Formerly,  the  motion  for  this  commission  could  be  made  in  court  only;  and  this 
is  still  BO,  except  as  to  the  Supreme  Court.  In  that  court,  not  only  is  the  proceeding  expedited 
by  the  monthly  terms  noticed  ante ;  but  the  motion  may,  in  effect,  be  granted  at  any  time  in 
vacation  by  a  justice  of  the  Supreme  Court  or  a  circuit  judge.  On  ten  days'  notice  he  makes  an 
order  for  the  commission.  2  E.  S.  393,  §  12.  Most  of  the  books  cited  apply  of  course  to  the 
old  statutes;  indeed  all  except  the  new  statutes,  the  remarks  of  the  revisers,  and  Mr.  Tillinghast's 
new  book  of  forms,  with  a  few  recent  cases  in  Wendell  and  Hall.  But  the  older  authorities  and 
precedents  will  be  found  powerful  auxiUaries  in  practicing  under  the  new  statutes.  The  differ- 
ence between  the  old  and  new  statute  concerning  the  taking  of  testimony  by  commission,  as 
pointed  out  by  the  revisers  in  their  notes,  is  as  follows :  "  Sec.  1 0,  one  commissioner  sufBcient ; 
Sec.  12,  commission  may  be  ordered  in  the  Supreme  Court  by  a  single  justice  or  circuit  judge  • 
Sec.  18,enlarges  the  number  of  eases  in  which  a  commission  may  be  received  from  another  besides 
the  agent;  See.  21,  agreement  (and  manner  of  carrying  it  into  effect)  of  the  attorneys  as  to  the 
mode  of  returning  the  commission ;  Sec.  23,  reserving  the  right  to  object  to  the  competency  of 
the  witness  on  the  trial ;  the  competency  or  relevancy  of  the  interrogatory  (vide  2  Wend.  64 
S.  P.)  or  any  answer  given ;  Sec.  24,  allowing  a  commission  on  interlocutory  judgment,  and 
allowing  the  evidence  taken  thereon  to  be  used  in  assessing  damages." 

By  the  2  E.  S.  731,  pt.  4,  ch.  2,  tit.  4,  art.  2,  §§  73,  74,  75,  the  provisions  of  the  above  statutes 
relative  to  taking  testimony  de  hene  esse  and  upon  commission  are  applied  to  issues  upon  indict, 
ments.    The  right  of  examination  is  however  confined  to  defendants. 

Formerly  the  costs  of  a  commission  were  not  allowed  in  taxation  beyond  the  affidavit,  notice 
and  motion,  and  drawing,  engrossing  and  sealing  the  commission.  Kenny  v.  Van  Home,  2 
John.  Eep.  107.  This  was  owing  to  the  narrow  words  of  the  old  Statute  of  Costs.  2  E.  L.  by 
Kent  &  Eadcliff',  72.  The  subsequent  statutes  are  broader,  extending  to  all  necessary  proceed- 
ings in  a  cause,  according  to  the  course  and  practice  of  the  court.  2  B.  L.  by  Woodw.  &  Van 
Ness,  15.  Under  this  clause  there  can  be  no  doubt  that  in.  a  civil  cause,  where  alone  costs  are 
taxable  as  between  party  and  party,  costs  of  the  above  proceedings  generally,  after  the  suit  com- 
menced, are  taxable  on  an  affidavit  that  they  are  necessary.  Jackson  ex  dem.  M'Clellan  v. 
Mather,  2  Cowen's  Eep.  584;  Corlies.v.  Oummings,  7  Id.  154:  Jewell  v.  Jewell,  8  Id.  109.  The 
last  case  held  that  a  mere  order  of  examination  de  lene  esse  could  not  be  taxed  where  no  exam- 
ination was  actually  had ;  probably  on  the  ground  that  its  necessity  was  not  apparent.    The 
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The  rule  or  order  for  sucli  examination  could  not  have  been  obtained 
without  the  consent  of  both  parties,  as  the  depositions  would  only  be  sec- 
ondary evidence.  Without  this  consent,  therefore,  the  court  would  not 
have  given  the  plaintiff  leave  to  examine  upon  interrogatories  an  attesting 
witness  to  a  deed,  or  to  give  the  examination  in  evidence  at  the  trial  on 
the  ground  that  the  witness  was  incapacitated  by  illness  from  attending, 
and  unlikely  ever  to  be  able  to  attend,  though  it  appeared  by  affidavit 
that  the  defendant  had  at  one  tim«  admitted  the  execution  of  the  deed  j 
nor  "would  the  court,  on  that  ground,  have  granted  a  rule  for  dispensing 


present  statute  (2  R.  S.  633)  is,  in  this  respect,  a  transcript  of  Che  2  R.  L.  by  W.  &  V.  15.     Of 
ooTirse  the  old  rule  applies. 

For  the  doctrine  of  depositions  in  Connecticut,  see  Swift's  Evidence,  112  to  115 ;  1  Day,  33 ; 
1  Root,  301,  316,  480,  490;  3  Conn.  Rep.  171 ;  4  Id.  568;  6  Id.  322,  335;  1  Id.  143;  1  Kirby, 
100,  219,  203 ;  3  Day,  308.  In  Maine,  2  Greenleaf's  Rep.  407  ;  4  Id.  88,  167,  387 ;  5  Id.  9;  7 
Id.  181.  In  Massachusetts,  the  cases  collected  in  Bigelow's  Dig.  (ed.  1825)  tit.  Deposition,  and 
his  Supplement,  printed  in  1830;  3  Dane's  Abr.  362;  8  Pick.  Rep.  51 ;  9  Id.  485.  In  New 
Hampshire,  1  K  H.  Rep.  23 ;  4  Id.  54,  212.  In  Vermont,  2  Tyler,  344 ;  ID.  Chipman's  Rep. 
106,  176,  179,  200,  237;  1  ASk.  Rep.  264;  2  Id.  26;  Brayt.  Rep.  77,  135;  1  Verm.  Rep.  259;  3 
Id.  68,  485,  570.  In  New  Jersey,  1  South.  117 ;  2  Id.  567  ;  1  Coxe,  220,  445 ;  2  Halst.  40;  3 
Id.  56 ;  6  Id.  317.  In  Maryland,  the  cases  collected  in  3  Am.  Dig.  by  Wharton,  223,  224,  tit.  Evi- 
dence, H,  and  2  Harr.  &  John.  272,  396,  459^,  460;  3  Id.  71,  91,  507,  453,  74,  75;  5  Id.  226,  51, 
150,  438 ;  2  GUI  &  John.  54.  In  Pennsylvania,  the  cases  collected  in  "Wharton's  Penn.  Dig.  Evi- 
dence, N;  General  Index  in  15  Serg.  k  Rawle's  Rep.  tit.  Deposition;  16  Serg.  &  Rawle,  120, 
214,  264,  379,  386;  17  Id.  142.  In  Virginia,  the  caaes  collected  in  Hall's  Dig.  tit.  Depositions; 
4  Rand.  250;  5  Id.  126;  6  Id.  242.  In  North  Carolina,  the  cases  collected  in  3  Am.  Dig.  by 
Wharton,  Evidence,  H,  and  2  Hawks,  400;  3  Id.  205;  1  Dev.  372,  464,  483.  In  South  Caro- 
lina, 3  Am.  Dig.  by  Wharton,  Evidence,  H;  Const.  Rep.  131 ;  2  M'Cord,  238,  428.  In  Ken- 
tucky, the  cases  collected  in  3  Am.  Dig.  by  Whart.  Evidence,  H;  1  Monroe's  Rep.  225;  4  Id. 
366,284;  5Id.l66;  7Id.577,578;  1  J.  J.  Marsh.  3,  100, 101,  525 ;  2  Id.447  ;  4  Id.  134;  5  Litt. 
Rep.  201.  In  Tennessee,  3  Am.  Dig.  by  "Whart.  Evidence,  H.  In  Alabama,  1  Ala.  Rep.  136, 
407.  Louisiana,  1  Martin's  Lou.  Rep.  (new  series)  187  ;  5  Mart.  Rep.  (N.  S.)  460,  and  the  cases 
there  cited;  7  Id.  315.  Ireland,  1  Irish  T.  R.  157.  England,  1  Car.  k  P.  606;  3  Id.  219;  8 
Barnw.  &  Cress.  737.) 

Most  of  the  above  authorities  relative  to  states  other  than  New  York,  appear  to  be  founded  on 
gtatutes  or  local  practice,  to  which  the  editor  is  pretty  much  a  stranger.  Not  being  able  to  judge, 
therefore,  how  far  he  can  usefully  notice  them,  he  stops  with  the  general  references  given.  More 
can  hardly  be  useful  to  the  practitioner  of  the  particular  state  where  they  have  arisen ;  and  lus 
more  perfect  knowledge  on  the  subject  would  doubtless  have  justified  their  total  omission.  The 
coUeotion  is  useful,  however,  at  least  as  showing  the  extensive  prevalence  of  this  practice  of  tak- 
ng  testimony  by  deposition,  and  the  importance  to  the  American  lawyer  of  thoroughly  studying 
this  branch  of  the  law  of  evidence.  It  is  a  law  almost  exclusively  American,  and  of  course  must 
be  learned  through  American  practice  and  authority. 

(The  following  recent  decisions  may  be  consulted  with  reference  to  the  issuing  of  commissions, 
and  the  mode  of  executing  them.    Unis  v.  Charlton's  Adm'r,  12  Gratt.  484;  Shropshire  v.  Stev- 
enson, 17  Geo.  622;  Thompson  v.  HaUe,  12  Texas,   139;  McCann  v.  Beach,  2  Cal.  25,  32,  382 
JoUiffe  V.  Collins,  21  Mis.  (6  Bennett)  338;  Wright  v.  Wood,  23  Penn.  State  R.  120;  Hatton  v. 
McClish,  6  Md.  407;  Parsons  v.  Huff,  38  Maine,  137;  Smith  v.  Castles,  1  Gray  (Mass.),  108 
Hauxhurst  v.  Hovey,  26  Vt.  544;  Bank  of  Penn.  v.  Union  Bank  of  N.  Y.,  1  Kernan  R.  203 
Bmraskill  v.  James,  Id.  294 ;  Palmer  v.  Fogg,  35  Maine,  368 ;  Davis  v.  Moody,  13  Geo.  188. 
The  cases  all  show  that  the  commission  must  be  issued  and  executed  in  conformity  with  the  stat- 
ute of  the  state  from  which  it  proceeds ;  so  that  this  mode  of  obtaining  testimony  is  appropriately 
included  under  the  head  of  practice.) 
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with  tte  attendaiLce  of  the  ■w-itness.(l)  But  though  the  court  would  not 
have  compelled  the  other  party  to  consent,  yet,  if  necessary,  it  would  have 
assisted  the  party  applying  by  putting  off  the  trial  (that  there  might  be 
an  opportunity  of  filing  a  bill  in  equity)  until  tbe  consent  was  obtained, 
or  the  witness  returned ;  and  if,  after  all,  the  defendant  refused,  the  court 
would  not  give  him  judgment  as  in  case  of  a  nonsuit.(2)  When  a  party, 
after  obtaining  leave  by  consent,  examined  witnesses  abroad  on  deposi- 
tions, he  would  not  have  been  entitled  to  any  allowance,  in  the  taxation 
of  costs,  for  the  expense  of  taking  the  depositions,  although  he  might 
have  succeeded  in  the  action.(3)  The  same  rule  prevailed  in  the  Court  of 
Chancery ;  if  a  party  applied  to  that  court  for  a  commission  to  examine 
witnesses,  he  must  have  paid  the  expenses. 

A  partial  remedy  for  the  defects  of  the  law  was  applied  by  the  stat.  iS 
Oeo.  Ill,  c.  63,  |§  40, 44,  by  which,  where  a  cause  of  action  arose  in  India, 
or  an  offence  had  been  committed  there,  which  it  was  intended  to  be  tried 
in  this  country,  the  evidence  upon  interrogatories  of  witnesses  resident  in 
India  might  be  obtained.  The  evidence  of  witnesses  in  India  might  also 
be  obtained  in  support  of  a  bill  for  a  divorce  in  Parliament,  by  the  provis- 
ions of  stat.  1  Geo.  IV,  c.  101 ;  and  in  the  case  of  a  prosecution  for  an  of- 
fence committed  abroad  by  any  person  employed  in  the  public  service,  the 
evitlence  of  witnesses  resident  abroad  might  be  obtained  in  the  mode 
pointed  out  by  stat.  42  Geo.  Ill,  c.  85.(4)  The  stat.  54  Geo.  Ill,  c.  15, 
which  was  passed  for  the  purpose  of  facilitating  the  recovery  of  debts  in 
the  courts  of  law  in  New  South  Wales,  prescribes  the  mode  of  obtaining 
the  affidavits  of  witnesses  resident  in  this  country,  and  makes  them  equiva- 
lent to  viva  voce  proof  in  open  court,  or  to  examiaations  under  commis- 
sions.(6) 

Cases  not  provided  for  by  the  above  statutes. 

The  remedies  provided  by  these  sta,tutes  were  very  partial ;  except  in 
the  cases  thus  specially  described,  the  evidence  of  witnesses  who  might 
be  unable  to  attend  by  reason  of  absence  in  foreign  countries,  or  by  reason 
of  dangerous  illness,  or  permanent  infirmity,  could  not  be  obtained.  To 
prevent  a  failure  of  justice  from  any  of  these  circumstances,  the  courts  of 
law  resorted  to  the  equitable  jurisdiction  exercised  in  the  manner  above 
stated,  to  extort  a  consent  from  a  reluctant  party  to  the  examination  by 
interrogatories  of  witnesses  whose  viva  voce  testimony  it  was  impossible  to 
obtain ;  but  where  such  consent  was  withheld,  the  party  seeking  for  a 


(1)  Jones  T.  Brewer,  4  Taunt.  47. 

(2)  Furley-  v.  Newnham,  2  Doug.  419  ;  Mostyn  v.  Pabrigas,  Cowp.  114 ;  Calliard  v.  Vaughaa, 
1  B.  &  P.  211. 

(3)  Stephens  v.  Criohton,  2  East,  259 ;  Taylot  v.  Roy.  Ex.  AsS.  Co.,  8  Esat,  393. 

(4)  See  R.  v.  Jones,  8  East,  31. 

(5)  See  Francisco  v.  GUmore,  ■•  B.  &  P.  177 ;  Atkins  v.  Palmer,  4  B.  &  A.  377. 
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commission  to  examine  witnesses  could  only  obtain  it  by  filing  a  bill  in 
equity,  thus  instituting  a  new  suit  auxiliary  to  tlie  suit  at  law. 

This  subject  attracted  the  notice  of  the  commissioners  appointed  to  in- 
quire into  the  practice  of  the  Court  of  Chancery,  and  afterwards  of  the 
commissioners  of  inquiry  into  the  proceedings  of  the  courts  of  common 
law  ;  and  their  reports  expressed  a  strong  opinion,  that  the  courts  of  law 
should  be  invested  with  full  power  of  examining  witnesses  by  interrogato- 
ries, such  power  to  be  exercised  by  the  authority  and  under  the  control  of 
the  court  in  which  the  evidence,  when  obtained,  would  be  produced.(l) 

To  carry  into  effect  their  recommendation,  the  stat.  1  &  2  Wm.  IV,  c.  22, 
was  passed.(2)  The  objects  of  that  statute  are  threefold  :  First ;  to  pro- 
vide for  the  examination  on  oath  of  witnesses  abiding  out  of  the  jurisdic- 
tion of  the  courts  of  law  at  Westminster,  but  within  the  dominions  of  the 
British  crown.  Secondly ;  to  provide  for  the  examination  of  witnesses 
abiding  within  the  jurisdiction  of  the  courts  of  law  at  Westminster,  but 
whose  personal  attendance  might  be  prevented  by  illness  or  some  other 
cause.  Thirdly;  to  provide  for  the  examination  of  witnesses  abiding  in 
foreign  countries  not  subject  to  the  crown  of  Great  Britain, 

The  1st  section,  reciting  the  13  Geo.  Ill,  c.  63,  enacts,  "  That  all  and 
every  the  powers,  authorities,. provisions  and  matters  contained  in  the  said 
recited  act,  relating  to  the  examination  of  witnesses  in  India,  shall  be  ex- 
tended to  all  colonies,  islands,  plantations  and  places  under  the  dominion 
of  his  Majesty  in  foreign  parts,  and  to  the  judges  of  the  several  courts 
therein,  and  to  all  actions  depending  in  any  of  his  Majesty's  courts  of  law 
at  Westminster,  in  what  place  or  country  soever  the  cause  of  action  may 
have  arisen,  and  whether  the  same  may  have  arisen  within  the  jurisdiction 
of  the  court,  to  the  judges  whereof  the  writ  or  commission  may  be  directed, 
or  elsewhere,  when  it  shall  appear  that  the  examination  of  witnesses,(8) 
under  a  writ  or  commission(4)  issued  in  pursuance  of  the  authority  given, 
will  be  necessary  or  conducive  to  the  due  administration  of  justice, (5)  in 
the  matter  wherein  such  writ  shall  be  applied  for." 

By  the  2d  section  it  is  enacted,  "  That  when  any  writ  or  commission 
shall  issue  under  the  authority  of  the  said  recited  act,  or  of  the  power  here- 


(1)  See  Report  of  Commissioners  into  the  Practice  of  Chancery,  p.  1D9 ;  and  2d  Report  of  Com- 
missioners of  Common  Law,  p.  23.  As  to  tlie  general  powers  of  courts  of  equity  to  issue  commis- 
sions to  examine  witnesses,  see  1  Smith  Ch.  Pr.  478,  628;  Mitf.  PI.  62 ;  Gres.  Evid.  69—93.  As 
to  a  commission  to  examine  witnesses  under  a  petition  of  right,  see  the  Baron  de  Bode's  Case,  8 
Q.  B.  208.  As  to  the  power,  in  the  Court  of  Exchequer,  to  order  witnesses  to  be  examined  be- 
fore an  officer  of  the  court  in  revenue  causes,  see  Att.  Gen.  v.  Reilly,  13  M.  &  W.  616.  And  see 
Att.  Gen.  v.  Bovet,  15  Id.  69. 

(2)  See  3  &  4  Vict.  c.  105,  conferring  similar  powers  on  the  judges  of  the  superior  courts  in 
Ireland. 

(3)  See  CunUffe  v.  Whitehead,  3  Dowl.  P.  C.  634. 

(4)  See  Clay  v.  Stephenson,  3  A.  &  E.  807. 

(6)  See  Oughnan  v.  Parish,  4  Dowl.  P.  C.  29  ;  Abraham  v.  Newton,  8  Bing.  274. 
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inbefore  given  by  this  act,  the  judge  or  judges,  to  whom  the  same  shall  be 
directed,  shall  have  the  like  power  to  compel  and  enforce  the  attendance 
and  examination  of  witnesses,  as  the  court,  whereof  they  are  judges,  does 
or  may  possess  for  that  purpose  in  suits  or  causes  depending  in  such 

court."(l) 

By  the  3d  section  it  is  enacted,  "  That  the  costs  of  every  writ  or  com- 
mission, to  be  issued  under  the  authority  of  the  said  recited  act,  or  of  the 
power  hereinbefore  given  by  this  act,  in  any  action  at  law  depending  in 
either  of  the  said  courts  at  Westminster,  and  [the  costs]  of  the  proceedings 
thereon,  shall  be  in  the  discretion  of  the  court  issuing  the  same." 

The  4th  section  provides  for  the  examination  of  witnesses  whether 
within  or  without  the  jurisdiction  of  the  courts  of  law  at  Westminster.  It 
enacts,  "  That  it  shall  be  lawful  to  and  for  each  of  the  said  courts  at  West- 
minster, and  also  the  Court  of  Common  Pleas  of  the  county  palatine  of 
Lancaster,  and  the  Court  of  Pleas  of  the  county  palatine  of  Durham,  and 
several  judges  thereof,  in  every  action  depending  in  such  court,  upon  the 
application  of  any  of  the  parties  to  such  suit,  to  order  the  examination  on 
oath,  upon  interrogatories  or  otherwise,  before  the  master  or  prothonotary 
of  the  said  court,  or  other  person  or  persons  to  be  named  in  such  order,  of 
any  witnesses  within  the  jurisdiction  of  the  court  where  the  action  shall  be 
depending,  to  order  a  commission  to  issue  for  the  examination  of  witnesses 
on  oath  at  any  place  or  places  out  of  such  jurisdiction,  by  interrogatories 
or  otherwise,  and  by  the  same  or  any  subsequent  order  or  orders  to  give 
all  such  directions  toaching  the  time,  place  and  manner  of  such  examina- 
tion, as  well  within  the  jurisdiction  of  the  court  wherein  the  action  shall 
be  depending  as  without,  and  all  other  matters  and  circumstances  con- 
nected with  such  examination,  as  may  appear  reasonable  and  just." 

Although  under  this  section  a  common-law  court  has  power  to  issue  a 
commission  in  an  issue  directed  by  the  Court  of  Chancery,(2)  yet  where,  in 
such  an  issue,  the  Court  of  Chancery  has  itself  granted  a  commission,  a 
common-la vv  court  has  no  power  to  vary  the  terms  of  it  ;(3)  nor  has  the 
court  power,  either  under  this  act  or  at  common  law,  to  direct  a  commis- 
sion to  examine  witnesses,  at  the  instance  of  the  defendant,  in  an  action  or 
information  at  the  suit  of  the  crown, (4)  or  in  an  indi6tment,(5)  or  criminal 
information  ;(6)  although  such  a  power  exists  in  an  action  in  the  nature  of 
a  criminal  charge,  such  as  an  action  for  criminal  conversatton.(7) 

The  5th  section  enacts,  "  That  when  any  rule  or  order  shall  be  made 


(1)  See  Clay  v.  Stephenson,  ut  supra. 

(2)  Bourdeaux  v.  Rowe,  1  N.  C.  121. 

(3)  Hargrave  v.  Hargrave,  i  0.  B.  648. 

(4)  R.  V.  "Wood,  t  M.  &  AV.  511 ;  Att.  Gen.  v.  Bovet,  15  Id.  60. 

(5)  K.  V.  Briscoe  (Lady),  1  Dowl.  P.  C.  520. 

(6)  B.  V.  Upton  St.  Leonards  (Inhabs.),  10  Q.  B.  827. 
(1)  See  Norton  v.  Melbourne,  3  N.  C.  61. 
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for  tlie  examination  of  witnesses  -within  the  jurisdiction  of  the  court 
wherein  the  action  shall  be  depending  by  authority  of  this  act,  it  shall  be 
lawful  for  the  court,  or  any  judge  thereof,  in  and  by  the  first  rule  or  order 
to  be  made  in  the  matter,  or  any  subsequent  rule  or  order,  to  command 
the  attendance  of  any  person,  to  be  named  in  such  rule  or  order,  for  the 
purpose  of  being  examined,  or  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  rule  or  order,  and  to  direct  the  attend- 
ance of  any  such  person  to  be  at  his  own  place  of  abode,  or  elsewhere,  if 
necessary  or  convenient  so  to  dp  ;  and  the  willful  disobedience  of  any  sucis 
rule  or  order  shall  be  deemed  a  contempt  of  court,  and  proceedings  may 
be  thereupon  had  by  attachment  (the  judge's  order  being  made  a  rule  of 
court  before  qr  at  the  time  of  the  application  for  an  attachment),  if  in  ad- 
dition to  the  service  of  the  rule  or  order,  an  appointment  of  the  time  and 
place  of  attendance  in  obedience  thereto,  signed  by  the  person  or  persons 
appointed  to  take  the  examination,  or  by  one  or  more  of  such  persons, 
shall  be  also  served  together  with  or  after  the  service  of  such  rule  or  or- 
der: Provided  always,  that  every  person  whose  attendance  shall  be  so 
required  shall  be  entitled  to  the  like  conduct  money  and  payment  for  ex- 
penses and  loss  of  time  as  upon  attendance  at  a  trial :  Provided  also,  that 
no  person  shall  be  compelled  to  produce,  under  any  such  rule  or  order, 
any  writing  or  other  document  that  he  would  not  be  compellable  to  pro- 
duce at  a  trial  of  the  cause." 

Examination  of  witnesses  in  custody. 

By  other  sections(l)  provision  is  made  for  the  examination  of  witnesses 
in  custody,  whose  evidence  is  required ;  that  all  examinations  shall  be 
taken  on  oath  or  affirmation,  false  evidence  being  also  specially  declared 
to  be  subject  to  the  penalties  of  perjury  ;  and  that  the  persons  appointed 
to  take  an  examination  may  make  a  special  report,  upon  the  conduct  or 
absence  of  any  witness  or  other  person  thereon  or  relating  thereto. 

By  the  9th  section,  except  in  the  cases  before  specially  provided  for,  the 
costs  of  the  proceedings  shall  be  costs  in  the  cause,  unless  otherwise  directed 
either  by  the  judge  making  such  rule  or  order,  or  by  the  judge  before 
whom  the  cause  may.  be  tried,  or  by  the  court. 

The  10th  section  requires  as  a  condition  to  the  substitution  of  the  evi- 
dence thus  obtained  for  viva  voce  testimony,  that,  in  the  absence  of  the 
consent  of  the  party  against  whom  the  examination  or  deposition  may  be 
offered,  it  shall  appear  to  the  satisfaction  of  the  judge  that  the  examinant 
or  deponent  is  beyond  the  jurisdiction  of  the  court,  or  dead,  or  unable 
from  permanent  sickness,  or  other  permanent  infirmity,  to  attend  the  trial ; 
in  all  or  any  of  which  cases  the  examinations  and  depositions,  certified 
under  the  hand  of  the  commissioners,  master,  prothonotary,  or  other  per- 


(1)  Sects,  e,  t,  8. 
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son  taking  the  same,  shall  and  may,  without  proof  of  the  signature  to  such 
certificate,  be  received  and  read  in  evidence,  saving  all  just  exceptions. 

"What  sufficient  proof  that  witneaa  beyond  jurisdiction. 

For  the  purpose  of  showing  that  an  examinant  was  beyond  the  jurisdic- 
tion of  the  court,  within  the  requirements  of  this  section,  it  has  been  held, 
in  an  action  tried  in  London,  not  to  be  sufficient  to  show  that  on  the  even- 
ing before  the  trial  the  examinant  was  with  his  luggage  on  board  a  ship 
bound  for  Montreal,  the  ship  being  then  below  Gravesend  waiting  for  the 
captain  to  come  on  board.(l)  On  the  other  hand,  it  has  been  held  suffi- 
cient to  show  that  the  witness  had  started  by  railroad  for  a  ship  lying  at 
Gravesend,  bound  for  Australia,  and  that  letters  had  since  been  received 
from  him,,  dated  from  on  board  the  ship  at  Sheerness  and  Plymouth ;  as 
this  showed  that  the  voyage  had  been  commenced.(2)  But  the  absence 
of  the  examinant  must  be  shown  by  some  one  who  can  speak  to  the  fact 
of  his  own  knowledge ;  and.  proof  of  inquiries  made  at  the  residence  of  the 
witness  and  of  answers  given,  is  not  sufficient,(3) 

Discretionary  in  court  to  grant  commisaion. 

It  is  not  compulsory  on  the  courts  of  law  to  exercise  the  powers  given 
them  by  this  statute,  and  in  practice  they  exercise  a  discretion  by  either 
refusing  a  rule  or  order  altogether,  or  granting  it  on  such  terms  as  may 
best  serve  to  prevent  the  abuse  of  the  statute  to  purposes  of  oppression  or 
delay.  It  may  be  useful  to  state  a  few  of  the  rules  of  practice  which  the 
courts  have  adopted  with  reference  to  issuing  commissions  for  the  exami- 
nation of  witnesses.  The  court  will  not  grant  an  order  before  issue  is 
joined  ;(4)  and  after  issue  joined,  it  seems  that  the  application  should  be 
made  as  soon  as  possible.(5)  The  application  must  be  supported  by  affi- 
davit, which  ought,  in  general,(6)  to  disclose  the  names  or  descriptions  of 
the  witnesses  proposed  to  be  examinied,(7)  and  that  their  evidence  is  ma- 
terial,(8)  and  in  some  cases,  where  it  appears  that  the  commission  will 
cause  great  delay,  further  particulars  will  be  required.(9)  It  must  also  be 
shown  by  affidavit  either  that  the  witness  is  out  of  the  jurisdiction  of  the 


(1)  Carrutherg  t.  Graham,  Car.  &  M.  5. 

(2)  Varicas  v.  French,  2  C.  &  K.  1008. 

(3)  Robtnaon  t.  Markis,  2  Mo.  iSb  B.  3T5.  As  to  oommisaions  to  examine  -witnesses  out  of  the 
jurisdiction  of  the  court,  rdatlng  to  the  misdemeanor  of  forcing  on  shore  or  leaving  behind  any 
person  belon^ng  to  (he  crew  of  a  mOTchant  ship,  see  5  &  6  "Wm.  lY,  c.  19,  §  40. 

(4)  Mondel  v.  Steele,  8  M.  &  W.  300. 

(5)  Brydges  v.  Fisher,  4  Moo.  4;  So.  458. 

(6)  See  Cow  v.  !Kinner^y,  6  M.  &  O.  981. 

(!)  Gunter  v.  M'Tear,  1  M.  ft  "W.  201 ;  Bimotid  v.  Vallance,  1  Dowl.  P.  C.  590 ;  Beresford  v. 
Eaathope,  8  Id.  294. 

(8)  Norton  v.  Melbourne,  3  N.  C.  67.  See  Baddeley  v.  Gilmore,  1  M.  &  W.  50 ;  Westmore- 
land V.  Huggins,  1  DowL  (N.  S.)  800. 

(9)  See  Lloyd  v.  Key,  3  Dowl.  P.  0.  253 ;  Healy  v.  Toung,  2  C.  B.  102. 
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court,  (1)  or  that  he  is  about  to  leave  the  country,  (2)  or  that  it  is  unlikely, 
from  his  state  of  health,  that  he  will  be  able  to  attend  at  the  trial.(3) 

It  is  usual,  also,  to  insert  a  clause  in  the  commission  requiring  the  com- 
missioners to  be  sworn  ;  but  this  is  not  absolutely  necessary,  and  in  cases 
where  the  commission  is  directed  to  the  judge  of  a  foreign  court,  it  is 
omitted.  (4) 

In  general,  the  examination  is  made  by  interrogatories  previously  pre- 
pared ;  but  it  may  be  directed  that  the  witnesses  shall  be  examined  and 
cross-examined  viva  voce,  or  partly  viva  voce  and  partly  on  interroga- 
tories.(5)  If  taken  viva  voce  the  answers  are  reduced  into  writing,  and 
returned  to  the  court  from  which  the  process  issued. 

The  commissioners,  in  taking  the  depositions,  are  bound  to  follow 
their  instructions — otherwise  the  depositions  will  not  be  received.(6)  Thus, 
where  a  commission  directed  to  the  judges  of  a  foreign  court,  ordered  the 
examinations  to  be  taken,  and  that  the  same  should  be  sent  to  the  Court 
of  King's  Bench,  it  was  held  that  copies  of  the  examinations  sent  by  the 
foreign  court  could  not  be  received,  as  the  commission  required  that  the 
examinations  actually  taken  should  be  transmitted.(7)  So  where  the 
commissioners  were  empowered  to  put  or  cause  to  be  put  additional  ques- 
tions, besides  the  interrogatories,  "  when  it  should  appear  to  them  to  be 
necessary  and  proper,"  it  was  held  that  their  power  was  not  well  exercised 
by  the  commissioners  allowing  the  agent  for  one  of  the  parties  to  put  ad- 
ditional questions,  subject  to  the  objection  raised  by  the  other  partv.(8) 

Illegal  questions  or  answers  returned  by  commissioners  under  a  viva 
voce  examination  may  be  objected  to  and  struck  out  at  the  trial  ;  but 
counsel  cannot  object  to  the  answers  to  illegal  questions  put  on  his  own 
side.(9) 

Party  must  have  had  opportunity  to  cross-examine. 

It  may  be  laid  down,  as  a  general  rule,  that  a  deposition  or  examination 
will  not  be  received  in  evidence,  unless  the  party  against  whom  it  is  offered 
was  either  present  at  the  exarhination  or  at  least  had  an  opportunity  of 
being  so  and  of  cross-examining  the  witness.(lO)     If,  therefore,  a  commis- 


(1)  Norton  v.  Melbourne,  ui  supra. 

(2)  Pirie  v.  Iron,  8  Bing.  143. 

(3)  Abraham  v.  Newton,  8  Bing.  Vli ;  Paul  v.  Dunes,  2  Dowl.  P.  0.  '733.    As  to  the  costs 
where  an  examination  is  not  used,  see  Curling  v.  Robertson,  7  M.  4  G.  525. 

(4)  See  Clay  v.  Stephenson,  3  A.  &  E.  801 ;  Ponsford  v.  O'Connor,  5  M.  &  W.  613. 

(5)  Pole  V.  Rogers,  3  N.  C.  180. 

(6)  See  Atkina  v.  Palmer,  4  B.  &  A.  380. 

(1)  Clay  V.  Stephenson,  1  A.  &  E.  185.  Original  documents  must  also  be  transmitted  (R.  t. 
.  Douglas,  1  C.  &  K.  610) ;  unless  where  by  law  they  cannot  be  removed,  ilivon  v.  Furniral,  1 
.  C,  M.  &  R.  211. 

,  (8)  Williamson  v.  Page,  1  C.  B.  464. 
(9)  Hutchins  v.  Bernard,  2  Mo.  &  R.  1. 
,  (10)  See  Att.  Gen.  v,  Davison,  M'Clel.  &  Y.  160. 
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sion  be  executed,  without  notice  to  the  opposite  party,  so  as  to  enable  Mm 
if  he  please  to  put  cross  interrogatories,  the  depositions  taken  under  it  will 
be  rejecter].(l)  But  where  the  parties  had  agreed  upon  two  persons  as 
commissioners  to  examine  witnesses,  and  the  plaintiff  subsequently  ob- 
tained another  order  to  examine  witnesses  before  the  same  persons,  and 
the  defendant  afterwards  withdrew  the  name  of  his  commissioner  and  de- 
clined to  proceed  with  the  examination,  upon  the  ground  that  the  second 
order  was  informal ;  and  the  plaintiff  then  obtained  a  farther  order  to  ex- 
amine witnesses  on  interrogatories  ex  parte  ;  it  was  held, (2)  that  the  exam- 
inations taken  under  the  last  order  were  admissible  in  evidence,  although 
the  defendant  had  received  no  notice  of  the  time  and  place  of  taking  the 
examinations,  as  he,  by  his  own  voluntary  act,  had  renoanced  the  power 
of  examination.(3) 

Power  of  compelling  attendance  before  commiasionerg. 

The  provisions  of  the  1  &  2  Wm.  IV,  c.  22,  were  still  very  defective  in 
not  giving  any  means  of  compelling  the  attendance  of  witnesses  to  be  ex- 
amined under  a  commission,  to  be  executed  in  a  part  of  the  realm  subject 
to  different  laws  from  that  in  which  the  commission  is  issued ;  but  it  has 
since  been  enacted  by  the  6  &  7  Vict.  c.  82,  §  5,  that  if  any  person,  after 
being  served  with  a  written  notice  to  attend  any  commissioner  (signed  by 
the  commissioner,  and  specifying  the  time  and  place  of  attendance),  shall 
refuse  or  fail  to  appear  to  be  examined,  such  refusal  or  failurf  shall  be 
certified  by  the  commissioner ;  and  it  shall  therefore  be  competent  to  the 
party  suing  out  the  commission,  to  apply  to  any  of  the  superior  courts  of 
law  in  that  part  of  the  kingdom,  within  which  the  commission  is  to  be 
executed,  for  a  rule  or  order  to  compel  the  person  so  refusing' as  aforesaid 
to  appear  and  be  examined,  and  such  court  is  empowered  to  make  such 
rule  or  order,  and  also  to  command  the  production  of  any  writings  or 
documents.  By  sect.  6,  it  is  enacted,  that  persons  disobeying  such  rule 
or  order  shall  be  subject,  in  England  or  Ireland,  to  the  penalties  of  diso- 
bedience to  a  writ  of  subpoena,  and  in  Scotland  to  the  issue  of  letters  of 
second  diligence.  Sect.  7  provides  for  the  payment  of  witnesses  in  the 
same  manner  as  upon  their  attendance  at  a  trial  in  a  court  of  law. 

Bills  for  perpetuating  testimony  in  chancery. 

It  may  be  convenient  to  mention,  in  this  place,  that  the  Court  of  Chan- 
cery has  always  exercised  powers,  in  certain  cases,  of  entertaining  bills 
filed  for  the  purpose  of  perpetuating  testimony,  touching  matters  which 
cannot  be  immediately  inquired  into  judicially,  or  in  cases  where  impor- 


(1)  SteinkeUer  v.  Newton,  1  Scott  N.  E.  148 ;  S.  C,  6  M.  &  G.  30,  n. ;  8  Dowl.  P.  C.  579. 

(2)  M'Combie  v.  Antor,  6  M.  &  G.  21. 

(3)  See  also  Oazenove  v.  Taughan,  1  M.  &  S.  4. 
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tant  testimony  was  likely  to  be  lost  by  the  death  of  a  witness  or  his  de- 
parture from  the  realm.(l) 

These  powers  have  lately  been  extended  by  the  5  &  6  Vict.  c.  69,  the 
first  section  of  which  enacts  that  any  person  who  would,  under  the  cir- 
cumstances alleged  by  him  to  exist,  become  entitled,  upon  the  happening 
of  any  future  event,  to  any  honor,  title,  dignity  or  office,  or  to  any  estate 
or  interest  in  any  property,  real  or  personal,  the  right  or  claim  to  whiph 
cannot  by  him  be  brought  to  trial  before  the  happening  of  such  event, 
shall  be  entitled  to  file  a  bill  in  chancery  to  perpetuate  any  testimony 
which  may  be  material  for  establishing  such  claim  or  right ;  and  that  all 
laws,  rules  and  regulations  not  contrary  to  the  provisions  of  this  act,  now 
in  force  or  in  use  to  perpetuate  testimony,  or  respecting  depositions  taken 
in  such  suits,  or  the  punishment  of  perjury  committed  in  making  such 
depositions,  shall  be  in  force  and  used  and  applied  in  all  suits  to  be  insti- 
tuted under  the  authority  of  that  act,  and  in  respect  to  deposations  taken 
on  such  suits. 

The  second  section  enacts,  that  in  all  suits  which  may  be  so  instituted 
under  the  authority  of  that  act,  touching  any  honor,  title,  dignity  or 
office,  or  any  other  matter  or  thing  in  which  the  crown  may  have  any  es- 
tate or  interest,  it  shall  be  lawful  to  make  the  attorney-general  a  party  de- 
fendant thereto ;  and  that  in  all  proceedings  in  which  the  depositions 
taken  in  any  such  suit  in  which  the  attorney-general  was  so  made  a  de- 
fendant, may  be  offered  in  evidence,  such  depositions  may  be  admissible, 
notwithstanding  any  objection  to  such  depositions,  upon  the  ground  that 
the  crown  was  not  a  party  to  the  suit  in  which  such  depositions  were 
taken. 

Material  witness  absent. 

If  a  defendant  is  unable  to  proceed  to  trial  on  account  of  the  absence  of 
a  material  witness,  he  may  move  the  court  in  term  time,  or  apply  to  a 
judge  in  vacation,  on  an  affidavit  stating  the  facts,  to  put  off  the  trial  till 
the  next  term,  or,  if  necessarj',  to  a  more  distant  period.(2)  An  applica- 
tion to  put  off  a  trial  beyond  the  existir^g  sittings,  or  from  sittings  to  sit- 
tings, is  not  allowed  on  the  part  of  a  plaintiff,  for  he  has  the  power  'at  any 
time  of  withdrawing  the  record,  if  he  is  not  prepared  to  try  the  cause. 
But  where,  from  the  sudden  indisposition  of  a  witness,  who  may  be  able 
to  attend  in  the  course  of  a  day  or  two,  or  from  any  other  temporary 
reason,  a  plaintiff  is  prevented  from  trying  his  cause  in  its  order  in  the 
paper,  yet  has  ground  to  believe  that  he  shall  be  able  to  try  before  the 
sittings  are  over,  it  would  be  too  much  to  make  him,  in  such  a  case, 
withdraw  his  record ;  and  a  judge  at  Nisi  Prius  will  therefore  make  an 


(1)  See  Mitford  Eq.  PI.  «?,  ei  jag.;  1  Smith  Cli.  Prao.  626. 

(2)  Pr.  Eeg.  368 ;  Tidd  Pr.  IIO.    See  form  of  affidavit  in  Tidd  Pr.  App,  366.    Ajid  see  Harri- 
son Y.  Blades,  3  Camp.  458. 
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order  for  the  trial  to  stand  over,  till  the  witness  is  likely  to  attend.(l) 
It  is  a  rule  in  the  Court  of  Common  Pleas,  that  the  trial  of  a  cause  can 
never  be  put  off  on  the  consent  of  the  parties  and  counsel,  at  the  sit- 
tings at  Nisi  Prins,  but  the  plaintiff  must  either  proceed  to  try  or  with- 
draw his  record.(2) 

Oourt  to  be  satisfied  as  to  ground  of  postponement. 

Before  the  court  will  consent  to  put  off  the  trial  on  account  of  the  ab- 
sence of  a  material  witness,  it  will  require  to  be  satisfied  that  injustice 
would  be  done  by  refusing  the  application,  and  that  the  party  who  makes 
the  application  has  not  conducted  himself  unfairly,  nor  been  the  cause  of 
any  improper  delay.(3)  The  rule  will  not  be  granted  to  the  defendant 
after  he  has  pleaded  a  sham  plea,  by  which  a  trial  has  been  lost,  unless 
he  consent  to  pay  money  into  oourt  ;(4)  nor  where  the  testimony  of  the 
absent  witness  is  intended  to  set  up  an  odious  defence  (as,  that  the  plaintiff 
is  slave  to  the  defendant,  and  therefore  cannot  recover  in  the  action,  or 
that  he  is  an  alien  enemy,  &c.)  ;(5)  nor  will  it  grant  the  rule  for  the  pur- 
pose of  giving  the  defendant  an  opportunity,  which  he  has  once  lost  by 
his  own  neglect,  of  applying  to  a  court  of  equity  for  a  commission.(6) 

When  a  motion  is  about  to  be  made  to  a  judge  at  Nisi  Pyius  for  putting 
off  the  trial  of  a  cause  on  account  of  the  absence  of  a  witness,  notice 
should  first  be  given  to  the  plaintiff's  attorney,  with  a  copy  of  the  intended 
af&davit.  This  affidavit  ought  regularly  to  be  made  by  the  defendant 
himself;  but  if  he  is  abroad  or  out  of  the  way,  it  jnay  be  made  by  his 
attorney  or  a  third  person.(7)  The  af&davit  generally  states  that  the  per- 
son absent  is  a  material  witness,  without  whose  testimony  the  defendant 
cannot  safely  proceed  to  trial ;  that  he  has  endeavored  without  effect  to 
get  him  subpoenaed,  and  that  he  is  in.  hopeg  of  prociiring  his  future 
attendance.(8) 


(1)  Ansley  v.  Birch,  3  Camp.  333,  tiy  Lord  HUenboroagh,  G.  J. 

(2)  See  2  Taunt.  221. 

<3)  Saunders  v.  Pittman,  1  B.  *  P.  33. 
(4)  Tidd  Pr.  V70. 

<6)  Robinsom  v.  Smyth,  1  B.  ft  P.  454. 
<6)  Gallia,rd  v.  Vaughan,  1  B.  &  P.  212. 

(7)  Peake  N.  P.  0.  97. 

(8)  See  form  of  affidavit,  Tidd  Pr.  App.  266. 

NoTB  665. — The  doctrine  of  putting  ef,  postponing,  or  erniUwaing  musts  or  (rials,  as  it  is  oaHefl, 
in  the  legal  mmaenclature  of  different  states  and  oonntries,  rests  much  upon  the  discretion  Mid 
rules  of  practice  of  the  court  where  the  cause  is  depcndingj  especially  after  the  flr-Bt  appKoa;tioH 
to  postpone,  or  -where  this  is  attended  with  circumstances  which  take  it  o»t  of  the  ordinary 
course.  The  putting  off  a  trial  upon  a  first  appUcation  after  issue  joined,  is  held  to  be  so  much 
a  matter  of  discretion,  that  a  refusal  cannot  be  assigned  for  error.  Woods  v.  Young,  4  Oranch, 
237.  In  ftis  case  the  appBoaJaon  was  a  second  one,  founded  on  a  rule  «f  practice  of  the  Gli'cuit 
Court  for  the  District  of  Columbia ;  but  the  rule  is  laid  down  generally  and  without  qualification, 
that  the  re/usal  to  continue  a  cause  cannot  be  assigned  fbr  error,  beeause  it  la  merely  a  matter  of 
favor  and  discretion.    This  was  doubted  by  fte  general  court  of  Virginia,  in  Smith  v.  The  Oommea- 
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■wealth  (a  case  of  refusal  to  put  off  the  trial  of  a  prisoner  indicted  for  murder,  2  Tirg.  Gas.  6), 
though  they  agreed  it  was  a  matter  of  discretion;  and  that  error  would  not  lie  unless  the  case 
was  a  very  plain  one.  The  same  doubt  was  expressed  in  Holt  v.  The  Commonwealth  (Id.  156), 
a  case  of  forgery;  and  the  writ  of  error  denied,  because  the  postponement  was  properly  refused. 
Also  in  Blesdoe  v.  Commonwealth,  6  Rand.  613,  614,  a  Uke  doubt  is  expressed. 

In  South  Carolina,  a  postponement  is  always  a  mere  matter  of  discretion  with  the  judge ;  and 
the  court  will  not  interfere  on  a  motion  for  a  new  trial.  Price  v.  Justrobe,  1  Harp.  Ill,  112 ; 
Parrand  v.  Bouchell,  Id.  83,  85.  So  in  Vermont,  of  an  auditor  or  referee's  refusal  to  postpone. 
Newton  t.  Higgins,  2  Verm.  Rep.  366,  368.  But  in  Kentucky,  a  refusal  to  postpone  in  a  proper 
case  is  error;  and  the  judgment  wUl  be  reversed  on  a  writ  of  error.  M'Carty  v.  Patton's  Ex'rs, 
3  J.  J.  Marsh.  263  ;  Simms  v.  Alcorn,  1  Bibb,  248. 

In  New  York,  error  lies  upon  nothing  dehors  the  record  itself  I  Ex  parte  Vermilyea,  6  Cowen'a 
Rep.  555;  People  v.  Vermilyea,  1  Id.  108);  and  abUl  of  exceptions  has  never  been  apphed  in 
practice  to  this  proceeding.  But  it  wiU  be  seen  hereafter  that,  at  any  rate,  many  times,  a  remedy 
lies  by  motion  for  a  new  trial ;  and  it  was  conceded  by  Sutherland,  J.,  who  dissented  from  the 
new  trial,  in  The  People  v.  Vermilyea  {1  Cowen's  Rep.  389,  390),  that  where  there  is  no  reason 
to  suspect  that  the  object  of  the  motion  is  mere  delay,  and  the  trial  has  not  been  put  off  by  a 
previous  application  df  the  party,  the  general  afBdavit,  both  in  civil  and  criminal  cases,  is  all  that 
should  be  demanded ;  that  the  court  has  then  no  discretion ,  the  postponement  being  matter  of 
right,  resting  on  what  has  become  a  principle  of  the  common  law. 

*  *  In  Ogden  v.  Payne  &  Holmes  (5  Cowen  R.  15),  the  defendant  moved  at  the  circuit,  on  an 
affidavit  of  the  absence  of  a  material  witness,  to  put  off  the  trial,  which  the  circuit  judge  refused; 
and  the  defendant  having  declined  to  appear,  for  the  purpose  of  a  trial,  the  plaintiff  took  an  in- 
quest. The  court  set  aside  the  inquest,  and  granted  a  new  trial ;  holding  that  the  circuit  judge, 
in  the  exercise  of  a  sound  legal  discretion,  should  have  postponed  the  trial.  In  Mercer  v.  Sayer, 
(1  Johns.  R.  306),  while  the  plaintiff's  counsel  was  summing  up  the  cause  to  the  jury,  the  defend- 
ant's counsel  discovered  new  and  material  evidence,  which  he  offered  to  produce,  but  the  court 
refused  to  admit  it.  On  a  motion  for  a  new  trial,  it  was  held,  that  the  judge  had  a  discretion  to 
admit  the  evidence,  and  that,  in  the  exercise  of  a  sound  discretion,  it  ought  to  have  been  re- 
ceived ;  and  a  new  trial  was  ordered.  For  several  cases  in  which  the  exercise  of  a  legal  dis- 
cretion was  reviewed,  see  The  People  v.  The  Superior  Court  of  the  City  of  New  York,  10  Wend. 
R.  292;  S.  C.  5  Wend.  R.  114;  and  The  People  v.  The  New  York  Common  Pleas,  18  Wend. 
R.  534.  *  * 

In  either  view,  the  subject  assumes  a  character  of  importance  meriting  greater  examination 
than  is  generally  bestowed  upon  it  in  the  books  of  practice.  As  remarked  by  Mr.  Justice  Nott, 
of  South  Carolina,  in  Parrand  v.  Bouchell  (1  Harp.  85),  "  The  various  shifts  to  which  a  party  will 
frequently  resort  to  effect  the  postponement  of  a  case ;  the  perseverance  with  which  one  will 
press  for  a  trial  when  he  finds  his  antagonist  unprepared ;  the  zeal  with  which  the  counsel  enter 
into  the  feelings  of  their  clients ;  and  the  difficulty  of  getting  at  the  truth  when  each  party  is 
determined  to  take  all  advantages  of  the  other  which  circumstances  may  throw  in  his  way ;  all 
combine  to  render  a  question  of  postponement  one  of  the  most  difficult  and  embarrassmg  that 
we  meet  with  in  the  administration  of  justice.  And  although  there  are  certain  general  rules  by 
which  courts  are  usually  governed,  yet  among  the  infinite  variety  of  circumstances  which  con- 
tribute to  render  a  case  an  exception  to  the  general  rule,  almost  every  one  may  be  resolved  into 
a  question  of  discretion,,  which  must  be  governed  by  its  own  particular  cireumstaucea.  And 
there  would  be  no  end  to  delay,  if  the  court  were  not  permitted  to  exercise  a  liberal  discretion 
in  laying  the  parties  under  such  reasonable  terms  as  are  calculated  to  faciUlate  the  progress  of  a 
suit,  and  to  promote  the  ends  of  justice.  These  remarks  wUl  be  found  fully  justified  by  what 
follows,  though  we  are  properly  confined  to  the  single  head  of  postponement  for  want  of  testimony. 

The  general  or  common  affidavit,  as  it  ia  called,  may  be  in  this  form : 

"  SiTPEEME  Court. 

John  Doe       \     Saratoga  County,  sa.    Richard  Roe,  the  defendant  in  this  cause,  maketh 

V.  >•  oath,  and  saith,  that  issue  was  joined  in  the  cause,  on  the  10th  day  of  No- 

Richard  Roe.     )  vember,  instant ;  and  that  notice  of  the  trial  thereof  was  served  on  the  next 

day ;  that  E.  P.  of  the  town  of  MUton,  in  the  aaid  county,  is  a  material  witness  for  him  the  de- 
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ponent,  in  this  cause,  without  whose  testimony  he  cannot  safely  proceed  to  the  trial  thereof. 
And  of  this  deponent  is  moreover  advised  by  his  counsel.  This  deponent  further  saith,  that  he 
hath  a  good  defence  upon  the  merits  in  this  cause,  as  he  is  also  advised  by  counsel,  and  verily 
believes.  This  deponent  further  saith,  that  in  consequence  of  the  notice  of  trial  aforesaid,  this 
deponent  caused  immediate  inquiry  to  be  made  at  the  residence  of  the  said  B.  P.,  with  a  view  to 
have  him  subpcenaed ;  but  was  there  informed  by  his  wife  that  he  had  gone  a  journey  to  Phila- 
delphia, in  the  state  of  Pennsylvania,  and  was  not  expected  to  return  home  till  the  10th 
December  next;  at  which  time  the  deponent  verily  believes  he  will  return;  and  this  deponent 
believes  that  he  shall  be  able  to  procure  the  attendance  of  the  said  B.  P.  as  a  witness  in  this 
cause,  at  the  next  circuit  court  to  be  holden  in  and  for  the  said  county  of  Saratoga. 

"  Sworn,  &c.  "  E.  P." 

It  will  be  seen  hereafter  that  the  above  form  comprehends  all  the  requisites  of  the  common 
affidavit  wliich  the  utmost  stretch  of  any  of  the  cases,  except  Corbin  v.  Dawson,  hereafter  cited 
from  Tidd,  708,  require ;  and  considerably  more  than  the  modern  Bnglish  practice  in  the  King's 
Bench  demands.  I  ought  also  to  except  AUard  v.  Lobau  (3  Mart.  Lou.  Eep.  203),  which  requires 
the  addition,  that  the  motion  is  not  made  for  delay,  but  in  order  to  obtain  justice. 

See  the  different  forms  in  3  Burr.  1514,  Imp.  K.  B.  225,  and  C.  P.  368,  369 ;  1  Sell.  421. 

The  affidavit,  of  course,  varies  as  to  the  causes  of  failure  to  procure  the  attendance  of  the 
witnesses,  and  the  means  resorted  to,  according  to  the  differing  circumstances  of  each  case.  The 
exercise  of  diligence  must  be  shown.  Lafon's  Ex'x  v.  Gravier,  1  Mart.  Louisiana  Eep.  (N.  S.) 
243.  Swearing,  in  general  terms,  that  the  party  had  been  endeavoring  to  find  the  witness,  and 
could  not,  was  held  too  loose.  Anon.  Lofft,  653.  And  the  affidavit  should  be  sufficient  of  itself^ 
The  court  will  not  listen  to  any  explanation  ore  tenue.  Smith  v.  Barker,  in  the  C.  C.  U.  S.,  3 
Day,  280.  Where  the  defendant  swore  that,  as  soon  as  he  had  notice  of  trial,  he  sent  a  man, 
one  Eabb,  with  a  subpoena  to  serve  it  on  the  witness,  who  lived  at  a  distance ;  that  he  had  like- 
wise sent  a  letter  by  the  messenger  to  his  brother,  requesting  him  to  see  that  the  subpoena  was 
served  and  the  witness  expedited,  in  case  of  any  accident  to  Eabb ;  that  Eabb  had  not  returned, 
nor  had  he  heard  anything  from  him  since  his  departure;  held  sufficient  proof  of  diligence,  and 
that  the  trial  should  go  off;  the  other  facts  in  the  common  affidavit  being  sworn  to.  Pennington 
V.  Scott,  2  Dall.  94.  But  taking  the  promise  of  a  witness  to  attend  is  not  due  diligence  (Free- 
land  v.  Howell,  Anth.  N.  P.  Eep.  198;  Bone  v.  HUlen,  1  Eep.  Const.  Court,  198);  unless  the 
witness  be  an  attorney  of  the  court.  His  promise  may  then  be  received.  White  v.  Lynch,  2 
Dall.  183.     So  of  a  foreign  witness.     People  v.  Vermilyea,  1  Cowen's  Eep.  369. 

In  Bngland  and  the  state  of  New  York,  the  motion  may  be  made  at  the  bar,  on  the  usual 
notice  (vid.  M'Kay  v.  The  Marine  Ins.  Co.,  2  Caines'  E.  384) ;  or  to  a  judge  in  vacation.  This 
will  be  seen  by  the  text ;  and  is  laid  down  in  the  Bnglish  books  of  practice,  which  apply  to  New 
York.  Tidd's  Pr.  708.  The  establishment  of  semi-monthly  terms,  for  non-enumerated  business 
{vid.  ante,  note  340),  may  lead  to  more  frequent  applications  at  bar.  But  the  usual  course  is  to 
move  the  judge  at  Nisi  Prius,  without  previous  notice,  and  even  as  late  as  when  the  cause  is 
called  for  trial.  1  Dunl.  Pr.  586';  Duberley  v.  Gunning,  Peak.  N.  P.  Gas.  97  ;  Buxton  v.  Law- 
ton,  4  Campb.  163 ;  Jackson  ex  dem.  Malin  v.  Malin,  15  John.  E.  293,  296 ;  Ogden  v.  Payne,  5 
Cowen's  R.  1 5 ;  Hooker  v.  Eogers,  6  Id.  677.  If  before  an  independent  court,  holding  trials  at 
bar,  the  motion  is  made  to  that  court  in  the  same  way. 

The  practice  of  applying  to  a  judge  before  the  circuit  arrives,  has  certainly  not  been  sanctioned 
by  a  direct  adjudication ;  a  circumstance  which  probably  accounts  for  the  rareness  of  its  occur- 
rence. Yet  great  trouble  and  expense  might  be  saved  to  both  parties,  by  applying  to  him  in  a 
proper  case.  Pull  notice  may  be  given ;  and  where  it  is  evident  the  defendant  cannot  be  pre- 
pared, there  is  no  reason  why  the  parties  and  all  their  witnesses  should  go  to  court,  to  await  a 
decision  of  the  question  there.  The  practice  of  staying  proceedings  by  order  of  a  single  judge, 
on  proper  cause,  is  of  the  most  ordinary  occurrence,  and  depending  upon  a  power  as  distinctly 
acknowledged  and  settled  as  any  in  the  law. 

A  motion  to  stay  a  hearing  before  referees,  must  be  made  to  the  court  or  the  referees.  A 
commissioner  has  no  power  to  grant  the  order.     Grahams  v.  Morton,  6  Wendell,  552. 

(Under  tlie  New  York  Code  the  referee  has  the  same  power  of  adjournment  as  the  court  (§  272\ 
and  the  same  power  to  compel  the  attendance  of  witnesses.) 

The  affidavit  should  generally  be  made  by  the  party.    This  was  held  without  qualification  in 
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Carter  v.  TJppiagton  (Bam.  437,  3d  ed.),  where  the  attorney  made  the  affidavit ;  for,  say  the 
oourt,  none  but  the  party  can  swear  to  any  person's  being  a  material  witness.  Sheppard's  Ex'rS 
V.  Cook's  Ex'rs,  2  Hayw.  241,  242,  S.  P.  So  in  Price  v.  Warren  (Cas.  Pr.  C.  B.  96 ;  S.  C,  Vin. 
Abr.  Trial,  T,  e.  3,  pi.  11,  note) ;  the  attorney  swore  absolutely  that  T.  was  a  material  witness ; 
and  was  beyond  York;  and  that  he  could  not  have  him  in  London  time  enough  to  give  his  evi- 
dence upon  the  trial.  The  court  said,  the  settled  rule  is  that  the  defendant  must  make  affidavit 
himself,  without  which  the  trial  is  never  put  off.  But  the  Oourt  of  Bankruptcy  where  these  cases 
were  decided,  did  not  long  adhere  to  this  strict  tone.  Some  six  or  seven  years  after,  in  Day  v. 
Samson  (Bam.  448,  3d  ed.),  on  objection  that  a  third  person,  and  not  the  defendant,  had  made 
the  affidavit,  the  oourt  received  it  without  any  special  circumstances  calling  for  such  a  course 
being  apparent.  They  said  there  may  be  many  cases  where  a  third  person  can  swear  another'  to 
be  a  material  witness,  and  the  defendant  himself  cannot ;  as  where  a  factor  sells  goods  for  his 
principal,  and  employs  a  porter  to  deliver  them.  The  factor  knows  the  porter  to  be  a  materijd 
witness ;  but  the  principal  does  not.  Wheaton  v.  Cross,  2  Hayw.  154,  S.  P.  So  in  Duberley  v. 
Running,  at  Nisi  Prius  (Peak.  N.  P.  Cas.  97).  The  action  was  crim.  con. ;  and  the  defendant's 
attorney  made  affidavit  of  a  suspicion  that  two  of  the  defendant's  witnesses  were  kept  out  of  the 
way  by  the  plaintiff;  Erskine,  for  the  plaintiff,  admitted  that  where  there  is  a  question  of  title, 
or  the  like,  resting  on  matter  of  law,  the  attorney's  affidavit  is  receivable ;  but  here  the  question 
was  one  of  fact.  Lord  Kenyon  received  the  affidavit  (Wheaton  v.  Gross,  2  Hayw.  154,  S.  P.) ; 
and  he  objected  to  the  strictness  of  The  King  v.  Eatcliffe  (1  W.  Bl.  3,  4,  5  ;  S.  C,  Fost.  40,  by 
the  title  of  The  King  v.  Ratcliffe ;  S.  C,  Wils.  1 50j,  which  required  the  prisoner  to  show  merits 
by  his  own  affidavit.  The  books  of  practice  deduce  from  these  and  other  cases  the  rule  in  the 
text,  that  in  general  the  affidavit  must  be  made  by  the  party  (1  Sell.  Pr.  420;  Tidd's  Pr.  108); 
but  a  reason  why  it  is  not,  may  be  received ;  as  that  the  defendant  is  abroad  (Imp.  K.  B.  224 ; 
Tidd's  Pr.  708  ;  Allcorn  v.  Eafferty,  4  J.  J.  Marsh.  222) ;  or  out  of  the  way  (Tidd's  Pr.  708J ;  or, 
as  we  have  seen,  where  the  knowledge  lies  exclusively  with  a  third  person.  Day  v.  Samson, 
Barn.  (3d  ed.)  448.  And  it  has  been  held  that  the  attorney's  clerk  may  make  the  affidavit,  if  he 
states  that  he  had,  in  fact,  the  management  of  the  cause,  and  is  particularly  acquainted  with  all 
the  circumstances  of  it.  SuUivan  v.  WGUl,  1  H.  Bl.  637.  So,  that  the  deponent  is  interested, 
being  a  party  to  the  negotiable  paper  in  question,  as  the  maker  of  a  note,  the  action  being 
against  the  indorser,  though  not  an  unmedjate  party  to  the  suit.  Jackson  v.  Mason,  1  DaU.  135. 
So,  if  he  be  otherwise  interested  in  the  cause.    AUoorn  v.  Eafferty,  4  J.  J.  Marsh.  222. 

The  cases  have  fluctuated  too  on  the  question  whether  merits  shall  be  sworn  to.  Toffanj  V. 
Jennings  (Lofft,  187)  is  to  be  understood  that  they  Shall.  But  it  was  held  in  another  case,  that 
Where  no  cause  of  suspicion  appears,  the  affidavit  need  not  state  that  the  defendant  has  a  defence 
on  the  merits  (Duncan  v.  Tomasin,  Mich.  38,  Geo.  Ill;  Midd.  Pr.  708);  and  as  late  as  1816' 
(Oookson  V.  Simpson,  1  Chitt.  E.  686,  note  a),  Lord  BHenborough,  Ch.-  J.,  said  it  would  be 
ridiculous  to  swear  to  merits,  for  the  other  party  would  deny  them.  So  widely  have  that  court 
departed  from  the  decision  in  The  King  v.  Ratcliffe  (supra),  which  held  the  defendant  to  swear 
positively  to  his  very  defence  upon  the  particular  issue. 

The  materiality  of  the  absent  testimony  must  be  shown  in  some  way.  Lafon's  Ex'x  v.  Gra- 
vier,  1  Mart.  Lou.  R.  (N.  S.)  243. 

The  defendant  must  swear  positively  that  the  witness  is  material ;  not  merely  as  he  believes. 
Welbury  v.  Lister,  Eep.  Pract.  0.  B.  81 ;  S.  C,  Vin.  Abr.  T,  e.  3,  pi.  10.  Where  the  defend- 
ant's wife  swore  he  was  gone  to  sea,  with  a  material  witness,  as  she  believed;  held  insufficient. 
Gray  v.  Halton,  Barn.  437  (3d  ed.)  And  the  mere  implication  that  materiaUty  rests  in  belief 
must  be  avoided ;  for  where  the  affidavit  stated  that  "  A.  B.  and  0.  D.  are  material  witnesses  for' 
the  defendant  in  this  cause,  without  whose  evidence  defendant  cannot  safelj'  proceed  to  trial  as 
defendant  is  advised  and  verily  believes,"  the  oourt  said  the  behef  seemed  to  go  through  the 
whole,  as  well  to  the  materiality  as  the  safety  of  proceeding,  and  was  not  sufficient.  Tliat  the 
deponent  has  heard  of  material  evidence,  is  not  enough.  HoUingsworth  v.  Duane,  Wallace  45. 
If  the  affidavit,  however,  state  the  witness  to  be  material,  the  court  wdl  not  inquire  further  or 
suffer  it  to  be  contradicted.  Jackson  v.  Mason,  1  DaU.  135;  and  rid.  Eule  13  in  16  Mass.  R. 
374i;  and  it  need  not  state  the  facts  he  wUl  prove.  Per  Iredell,  J.,  in  Symes'  Lessee  v.  Irvine 
2  Dall.  384;  Perillat  v.  Tiffany,  2  Mart.  Lou.  R.  134;  Rule  13,  in  16  Mass.  R.  374,  contra.  Yet' 
aotwithstanding  the  clearness  with  which  the  cases  in  England  seem  to  settle  that  the  affidavit 
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must  be  positive,  Sellon  says,  "The  usual  way  now"  (1798),  "h&wevei',  of  making  this  part  of 
the  affidavit  is  '  that  A.  B.,  of,  &o.,  ia  a  material  witness  for  him,  this  deponent  in  the  said  cause, 
us  he  is  advised  and  beUeves  to  be  ttue.' "  The  late  practice  in  the  Court  of  Bankruptcy  requires 
the  defendant  to  state  in  what  respect  the  evidence  of  the  witness  is  material.  Corbin  v.  Daw- 
son, Tidd  Pr.  708.  This  accords  with  the  late  general  role  in  Massachusetts'  (16  Mass.  E.  374, 
375),  and  semb.  with  the  practice  in  Indiatoa.  The  Commonwealth  v.  Fuller,  2  Wheel.  Cr.  Gas. 
223.  In  Kentucky,  semb.  the  rule  is  the  same ;  and  the  witness  must  not  state  merely  that  he 
expects  to  prove  so  and  so;  but  must  express  his  firm  belief  Owens  v.  Starr,  2  Litt.  R.  230; 
Smalley  v.  Anderson,  4  Mon.  E.  369.  The  court  will  look  to  the  importance  or  use  of  the  testi- 
mony proposed  by  the  affidavit.  Where  it  was  to  prove  a  deed,  and  the  witness  was  sought  to 
establish  the  signature  merely,  but  the  affidavit  contained  no  averment  that  the  delivery  could 
be  proved  by  another,  the  application  was  refused.  Chambers  v.  Hadley's  Heirs,  3  J.  J. 
Marsh.  98,  99. 

The  expectation  that  the  testimony  is  attainable  must  be  shown.  Lafon's  Ex'k  v.  Gravier,  1 
Mart.  Lou.  E.  (N.  S.)  243. 

Where  the  witness  has  gone  abroad,  or  has  absconded,  the  probable  time  of  his  return  must 
be  shown,  unless  it  appear  to  be  beyond  the  defendant's  power  to  determine  this.  Thus 
where  the  affidavit  was,  that  the  witness  would  not  be  back  till  August,  it  was  held  insufficient. 
Being  moved  again  the  next  day,  on  an  amended  affidavit  that  it  was  verily  believed  the  wit- 
ness would  be  back  in  September,  a  rule  was  made  to  show  cause ;  and  afterwards  made  abso- 
lute. Elliot  V.  Crisp,  1  Barnard.  B.  R.  294,  306.  Yet  in  Anon.  (Id.  39^,  where  the  defendant 
made  affidavit  that  one  witness  was  gone  to  New  York,  and  the  other  had  become  a  bankrupt, 
and  absconded ;  but  he  did  not  state  when  he  believed  the  first  would  be  back,  nor  the  other 
appear,  the  chief  justice  said  he  did  not  see  but  such  an  affidavit  would  do  the  first  time  the 
defendant  had  moved  to  put  off  the  trial.  And  Reynolds,  J.,  said  it  was  impossible,  in  some 
cases,  to  swear  when  the  defendant  beUeves  his  witness  will  be  back ;  as  was  the  case  the  other 
day,  of  a  witness  gone  with  Sir  Charles  Wager's  fleet.  And  in  a  late  anonymous  case  (1  Chit. 
R.  730,  note  a),  the  authority  of  Elliot  &  Crisp,  was  totally  disregarded  or  overlooked.  The 
affidavit  stated  that  a  witness  was  absent,  and  was  not,  under  the  circumstances  stated  in  the 
affidavit,  likely  to  return  till  such  a  day ;  held  well,  because  it  sufficiently  implies  that  the  wit- 
ness will  return  at  that  time.  And  in  the  report  of  the  same  case  in  2  Chit.  R.  411,  Lord  EUen- 
borough  said :  "  It  is  an  implied  assertion,  that  he  is  expected  to  return  then ;  and  such  an 
assertion  upon  which  perjury  could  be  assigned."  Counter  affidavits  may  be  read,  showing  that 
the  witness  will  not  return  within  a  reasonable  time.     Anon.,  3  Day,  308. 

In  Smith  v.  Barker  (3'  Day,  280),  the  Circuit  Court  of  the  United  States,  professing  to  go  on 
the  Bnghsh  practice,  held  that  the  names  of  witnesses  must  always  be  given  ;  but  in  a  late  case 
in  the  King's  Bench  (Smith  v.  Dobson,  2  Dowl.  &  Ryl.  420),  it  was  held  that  the  common  affida- 
vit need  not  do  this.  The  court  said  they  knew  of  no  rule  requiring  it.  And  in  Buckingham  v. 
Banks  (note  a)  to  Brown  v.  Murray,  4  Id.  830),  that  court  put  off  a  cause  to  examine  wimessBs 
in  Upper  Egypt,  without  their  being  named.  An  affidavit  stating  information  and  belief  of  a 
witness's  removal  from  the  state  is  sufficient  as  to  the  point  of  removal.  Bank  of  Utica  v.  Hil- 
lard,  7  Cowen's  R.  385,  cited  by  Savage,  C.  J.  In  Louisiana,  in  addition  to  the  other  requisites 
of  the  common  affidavits,  it  must  state  that  the  application  is  not  made  for  delay,  but  in  order  to 
obtain  justice.    Allard  v,  Lobau,  3  Mart.  R.  (N.  S.)  293,  cited  supra. 

So  much  as  to  the  first  application  to  put  off  a  cause,  not  attended  with  suspicion,  and  resting 
on  the  ordinary  footing  in  other  respects  as  disclosed  by  the  common  affidavit ;  and  where  the 
motion  is  to  postpone  to  the  next  circuit,  or  other  court  at  which  the  cause  may  be  tried! 
When  the  application  is  repeated,  or  there  is  suspicion,  or  the  ordinary  footing  fails,  or  the  cause 
is  to  be  postponed  for  an  extraordinary  length  of  time,  and  so  of  many  other  circumstances,  the 
course  is  less  definite,  as  a  wider  field  of  discretion  is  opened.     And  vid.  Lofft,  769. 

As  to  what  shall  be  deemed  a  first  application,  or  as  standing  on  that  footing  in  point  of  time'; 
it  was  held  in  The  People  v.  Vermilyea  (7  Cowen's  R.  369),  that  the  next  circuit  after  a  new 
trial  is  granted  is  in  season  to  move  upon  the  common  affidavit,  without  regard  to  the  former 
trial.  Bank  of  Utica  v.  Hillard,  Id  385,  cited  S.  P.  And  in  Perrillat  v.  Tifl'any  (2  Mart.  Lou.  R 
134),  the  court  postponed  the  cause  on  the  ordinary  affidavit  of  general  materiality,  a  second 
time,  the  first  postponement  having;  been  by  consent  of  both  parties. 
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The  afadavit  ahobld  show  the  exercise  of  at  least  ordinary  diligence  to  obtain  the  testimony 
■wanted  in  all  oases,  or  the  motion  may  be  refused  even  in  the  first  instance.^  This  degree  of 
dilLgeaoe  was  partially  considered,  in  commenting  on  the  common  affidavit.  "WiUful  absence  on 
private  business  of  an  ordinary  character,  is  no  excuse.  Chambers  v.  Handley's  Ex'rs,  3  J.  J. 
Marsh.  98,  99.  The  duty  of  the  defendant  to  begin  his  preparations,  in  order  to  exculpate  him- 
self from  the  charge  of  neglect,  seems  to  commence  on  his  receiving  the  notice  of  trial  (Penning- 
ton V.  Scott,  2  Ball.  94 ;  Elliot  &  Crisp,  2  Barnard.  K.  B.  305) ;  and  in  some  instances,  perhaps, 
before ;  as  where  the  defendant  has  a  full  opportunity  to  examine  a  witness  de  iene  esse,  know- 
ing that  he  is  material,  but  neglects  this,  and  suffers  him  to  go  away,  the  motion  to  postpone, 
on  account  of  his  absence,  wiU  be  denied.  M'Kay  v.  The  Marine  Insurance  Company,  2  Caines' 
B.  384;  The  King  of  Spain  v.  Oliver,  1  Peters'  C.  0.  R.  21T  ;  Davidson  v.  Brown,  4  Bm.  243. 
So,  where  the  witness  went  out  of  town  after  notice  of  trial  given  (Bourne  v.  Church,  Barn, 
442  (3d  ed.) ;  and  he  might,  consequently,  have  been  served  with  a  subpoena  in  sufiBcient  time, 
which  was  neglected.'  2  Arch.  Pr.  210.  So,  where  the  party  took  his  word  and  omitted  to 
serve  a  subpoena.  Preeland  v.  Howell,  Anth.  N.  P.  R.  198.  He  must  be  subpoenaed  if  practi- 
cable. Chambers  v.  Handley's  Heirs,  3  J.  J.  Marsh.  98,  99.  Otherwise,  where  the  testimony 
is  discovered  on  the  calling  of  a  cause,  or  too  late  before  to  obtain  it.  AUcorn  v.  Rafferty,  4  J. 
J,  Marsh.  222.  So,  where  a  commission  may  issue,  but  is  neglected,  the  cause  will  not  be  put 
over.  People  v.  Vermilyea,  7  Cowen's  R.  369,  386,  390,  391,  396,  per  different  members  of  the 
court.  Yet  it  seems  that  in  such  a  case,  if  there  be  laches  in  respect  to  a  commission,  the  party 
may  have  the  cause  put  off  once  (Lee  v.  Andrews,  10  Mart.  Lou.  R.  682),  especially  on  an  affi- 
davit, showing  the  particulars  of  his  absent  testimony.  He  may  prefer  risking  the  attendance  of 
his  witness.  The  People  v.  VermUyea,  7  Cowen's  R.  387,  396,  397.  A  case  of  palpable  unfair- 
ness will  be  equivalent  to  neglect.  Thus,  where  the  defendant  delayed  the  plaintiff  tiU  he  lost 
one  trial,  by  refusing  to  show  him  a  paper  he  was  entitled  to  see,  but  put  him  to  obtain  it  by 
motion ;  wherefore  he  was  obliged  to  delay  tUl  he  could  move  to  amend,  the  defendant's  witness 
in  the  meantime  having  gone  away,  his  motion  to  postpone  was  denied.  Saunders  v.  Pittman, 
1  B.  &  P.  33.  A  motion  to  postpone  in  order  to  obtain  proof  of  a  plea  in  abatement,  requires  a 
strong  case.     Wade  v.  Birmingham,  2  Chit.  R.  5. 

Where  a  witness  was  to  be  absent  eighteen  months,  it  was  required  that  a  special  case  should 
be  made  out  beyond  the  commpn  affidavit,  viz :  the  nature  of  the  demand,  and  what  the  witness 
would  prove.  Lord  v.  Cook,  1  W.  Bl.  436.  So  the  force  of  the  common  affidavit  may  be  en- 
tirely destroyed,  by  a  case  to  be  made  out  on  the  side  of  the  plaintiff.  Vid.  The  Territory  v. 
Nugent,  1  Mart.  Lou.  R.  108.  la  the  leading  case  of  Rex  v.  Le  Chevalier  D'Boii  (3  Burr.  1513  ; 
S.  C,  1  W.  Bl.  510),  the  issue  was  on  an  information  for  a  libel;  and  in  reply  to  the  common 
affidavit  of  witnesses  absent  in  France,  the  prosecution  showed  by  counter  affidavits  that  the 
libel  was  printed  in  the  spring  of  1764,  several  months  before  which  the  witnesses  named  had 
departed  for  Prance,  where  they  resided  and  were  in  the  service  of  the  French  crown ;  and  that 
the  defendant  was  out  of  favor  with  the  King  of  France.  The  court  held  that  there  could  be 
no  use  in  putting  off  the  trial ;  that  on  the  whole,  comparing  the  libel  and  affidavits,  the  wit- 
nesses could  not  be  material  (and  vid.  Smith's  Case,  3  Wheel.  Cr.  Cas.  172,  176);  the  party  had 
made  no  effort  to  procure  them,  and  there  was  no  reasonable  expectation  that  they  could  be 
obtained  tliereaftor.  The  court  speak  of  either  cause  being  sufficient  against  the  rule  to  postpone. 
The  two  last  causes,  neglect  and  improbabiUty  of  ever  obtaining  the  witnesses,  have  been  recog- 
nized as  the  subject  of  counter  affidavits  by  subsequent  cases ;  but  affidavits  to  contradict  the 
general  oath  of  materiality,  seem  not  to  have  been  often  received ;  they  are  perhaps  admissible 
in  connection  with  other  strong  circumstances  of  suspicion,  as  one  reason  why  the  defendant 
should  particularize.  The  Territory  v.  Nugent,  1  Mart.  Lou.  R.  108.  Yates,  J.,  in  W.  Black- 
stone,  518,  puts  a  strong  illustration;  suppose  it  appears  tliat  the  witness  is  the  husband  or 
wife  of  the  party.  But  even  this,  according  to  the  rules  of  many  common-law  courts,  would 
not  preclude  the  witness  absolutely;  as  if  he  were  wanted  to  prove  the  loss  of  a  paper.  In  a 
case  where  the  plaintiff  agreed  to  admit  what  the  defendant's  witnesses,  his  daughters,  would 
depose  as  he  should  state  it,  which  he  declined  on  the  ground  of  non-recoUeclion,  the  court 
said  there  was  room  for  suspicion  that  the  application  was  colorable,  and  denied  the  motion. 
Farrand  v.  Bouchell,  1  Harp.  83.  It  is  not  good  ground  to  refuse  the  commou  affidavit,  that 
the  witness  is  the  attorney  for  the  plaintiff,  and  may,  therefore,  have  acquired  his  knowledge 
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from  communications  made  to  him  professionally  (Ogden  v.  Payne,  5  Cowen's  R.  1 5) ;  nor  that  the 
defendant  did  not  examine  a  sick  witness  de  bene  esse,  though  there  was  time  previous  to  the 
trial  Hooker  v.  Rogers,  6  Id.  57'7 ;  Symes'  Lessee  v.  Irvine,  2  Dall.  383.  But  where  the  de- 
fendant removed  the  case  from  an  inferior  court ;  and  in  the  course  of  the  delay  occasioned  by 
this,  his  witness  went  to  sea,  the  King's  Bench  refused,  on  a  first  application,  to  postpone  the 
trial,  till  he  brought  the  money  into  court.  Taylor  v.  Gilks,  1  Chit.  R.  730.  That  the  party  has 
a  right,  by  law,  to  examine  a  witness  de  iene  esse,  and  has  neglected  this,  is  not  ground  for  re- 
fusing the  common  affidavit  where  there  has  been  no  delay  or  neglect  in  other  respects 
(Symes'  Lessee  v.  Irvine,  2  Dall.  383);  unless  it  be  in  the  case  of  transient  or  seafaring  wit- 
nesses. Admitted  in  Hooker  v.  Rogers,  6  Cowen's  R.  57'7,  and  held  in  M'Kay  v.  The  Marine 
Ins.  Co.  2  Caines'  R.  382,  and  vid.  The  King  of  Spain  v.  Oliver,  1  Peters'  C.  C.  R.  211 ;  Davidson 
V.  Brown,  4  Bin.  243,  cited  supra.  In  the  last  case  it  was  denied  as  an  excuse  that  the  de- 
fendant did  not  advert  to  the  circumstance  of  the  witness  bemg  material,  till  he  had  gone.  In 
this  case,  too,  the  witness  was  expected  to  return  by  the  next  court.  In  The  King  of  Spain 
V.  Oliver,  also,  the  witnesses  were  expected  shortly  to  return.  So  that  these  seem  to  be  more 
strict  than  the  New  York  cases.  Though  the  witness  reside  out  of  the  state,  if  he  have  promised 
to  attend,  and  the  party  has  used  due  diligence,  to  have  him  comply  with  that  promise,  or  there 
be  reasonable  hopes  of  his  being  procured,  nothing  appearing  inconsistent  with  his  voluntary 
attendance,  though  the  affidavit  be  in  the  common  form  in  other  respects,  it  will  be  sufficient. 
The  People  v.  Vermilyea,  7  Cowen's  R.  369  ;  Bank  of  Utioa  v.  HiUard,  cited  Id.  385,  per  Savage, 
0.  J. ;  Lee  v.  Andrews,  10  Mart.  Lou.  R.  682  ;  Lessee  of  Campbell  v.  Sproat,  1  Yeates,  20.  In 
Kentucky,  however,  where  the  witness  resides  out  of  the  state,  the  affidavit  must,  in  all  cases, 
disclose  the  particulars  of  the  testimony  that  the  court  may  judge  of  its  materiality.  Simms  v. 
Alcorn,  1  Bibb,  348.  And  in  Rex  v.  D'Eou  (1  W.  Bl.  515,  516),  WUmot,  J.,  says,  where  the 
witnesses  are  foreigners,  the  common  affidavit  is  not  sufficient. 

Where  the  defendant  states  particulars,  it  is  not  enough  to  deprive  him  of  this  ground  that  the 
plaintiff  admits  the  facts,  especially  if  such  admission  be  not  full  and  unqualified.  Rule  13  in 
16  Mass.  R  375,  contra.  It  is  by  no  means  sufficient  to  concede  that  the  witness  named  will 
swear  as  stated  in  the  defendant's  affidavit.  Larrat  v.  CarUer,  1  Mart.  Lou.  R.  144 ;  The  People 
v.  Vermilyea,  7  Cowen's  R.  369,  388,  398,  399,  400.  Rule  13  in  16  Mass.  R.  contra.  Yet  a  full 
admi.ssion  of  the  facts  would  be  a  good  cause  against  postponement.  Id. ;  Parrand  v.  Bouchell, 
1  Harp.  R.  83  ;  Sharp  v.  Wickliffe,  Litt.  Sel.  Cas.  402 ;  Brill  v.  Lord,  14  John.  R.  341,  cited  and 
commented  upon  in  7  Cowen's  R.  388,  400;  Rule  13  in  16  Mass.  R.  374;  Olds  v.  Common- 
wealth, 3  Marsh.  466.  And  so  a  consent  that  his  deposition,  which  has  been  taken,  may  be 
read  (Lessee  of  Bond  v.  Hunter,  1  Yates,  284);  or  where  it  has  been  taken,  and  the  defendant 
has  a  right  to  read  it  (Goodwin  v.  White,  1  Browne,  272) ;  as  where  the  witness  absent  resides 
out  of  the  state.  Id.  The  cause  must  always  be  put  off  to  some  definite  period ;  not  till  the 
witness  return  or  a  commission  be  executed  generally.  But  it  may  be  put  off  again  if  the  first 
postponement  shall  not  have  answered  the  purpose.  M'Caulay  v.  Thorpe,  1  Chit.  R.  685.  And 
vid.  Hacker  v.  Hardy,  Id.  280,  note. 

In  general  the  trial  will  be  put  off  only  to  the  next  term  or  circuit  at  which  it  may  be  tried. 
Bac.  Abr.  Evidence,  H ;  Stratford  v.  Marshall,  Barn.  440  (3d  ed.) ;  Tidd  Pr.  708.  If  the  object 
be  to  postpone  for  a  longer  time,  as  it  may  lawfully  be  (Id, ;  Rep.  Pr.  C.  P.  45,  116 ;  Stratford  v. 
Marshall,  440,  3d  ed.),  especially  where  the  court  sits  at  short  intervals,  like  the  Common  Pleas 
of  New  York  (Smith  v.  New  York  Ins.  Co.,  1  Hall's  R.  253),  this  of  itself  makes  it  a  special 
case ;  and  as  we  have  seen  by  Lord  v.  Cooke  (cited  supra,  from  1  W.  Bl.  436),  authorizes  a  de- 
mand of  terms.  In  these  motions  for  extraordinary  delay  the  conduct  of  both  parties  will  be 
looked  to.  The  plaintiff  should  not  refuse  to  admit  a  plain  technical  item  of  the  defendant's 
proof  lying  in  the  knowledge  of  an  absent  witness  (Lofft,  282) ;  nor  withhold  his  assent  to  exam- 
ine a  foreign  witness  on  commission  (The  King  v.  Williams,  cited  1  W.  Bl.  512) ;  and  especially 
if  requested  by  the  defendant  to  consent  at  an  early  stage  of  the  cause.  Per  Abbott,  C.  J.,  in 
M'Caulay  v.  Thorpe,  1  Chit.  685,  688.  And  vid.  various  cases  mentioned  in  the  text.  It  will 
be  seen  by  the  cases  there  cited,  that  the  English  courts  are  under  the  necessity  of  using  this 
power  of  postponement  to  compel  an  assent  that  examinations  de  bene  esse  or  on  commission 
should  be  talcen.  Vid.  also  The  King  v.  Morphew,  2  M.  &  S.  602.  Those  oases  are  mostly  un- 
important in  the  United  States,  where  ample  provision  is  made  by  statute  or  practice  to  enforce 
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•such  examinationg  -without  mutual  consent.  Vide  ante,  note  557.  A  similar  course,  as  *o  foreign 
;witnesses,  seems  to  have  been  lately  inttoduoed  into  England.  Vide  Tbe  King  v.  Jones,  8  East, 
31  i  McCaulay  v.  Thorpe,  1  Chit.  E.  685 ;  Buckingham  v.  Banks,  note  a  to  Brown  ¥.  Murray,  4r 
Dowl.  &  Byl.  830.  Yet  where  the  witness  cannot  be  reeiched  by  commiasion,  as  if  be  has  gone 
to  sea,  intending  to  be  absent  for  several  years,  and  then  return,  the  trial  may,  on  s  full  strong 
case,  be  put  off  for  a  corresponding  period.     Stratford,  v.  Marshall,  Bam.  440  (3d  ed.) 

The  practice  of  postponement  to  await  the  return  of  a  commission,  is  well  settled  and  under- 
stood in  New  York.  Vide  the  reierences  ante,  note  564.  Fat  the  practice  on  this  head  in  the 
Circuit  Court  of  the  United  States,  vid.  Blagg  v.  Th^  Phoenix  Ins.  Co.,  3  "Wash.  C.  C.  E.  5 ;  U. 
States  V.  Duane,  Waflace,  29,  and  U.  States  v.  Moore,  Id.  23, 

A  judge  was  requested  to  keep  open  the  trial,  then  going  on,  till  the  party  could  send  for  a 
witness.  The  judge  refused,  though  the  delay  was  of  but  few  minutes ;  held,  that  this  was  a 
matter  entirely  in  his  discretion.    Leggett  v.,  Boyd,  3  "Wend.  E.  376. 

A  motion  to  put  off  a  trial  after  it  has  been  postponed  at  the  instance  sf  the  defendant,  once  or 
more,  is  universally  agreed  to  constitute  a  special  case.  This  was  conceded  in  Hook-er  v. 
Eogers  (6  Cow.  E.  577),  and  The  People  v.  Vermilyea  (7  Id.  369,  vide  397,  per  "Woodworth,  J.), 
and  was  held  distinctly  in  Anon,  (MS.  East.  T.  1820 ;  2  Archb.  Pr.  310) ;  Abraham  v.  Ceates 
(1  Chit.  E.  182) ;  Cookson  v.  Simpson,  (Id.  686,  note  a) ;  and  Anon,  (Id.) 

The  nature  of  the  terms  required  upon  an  application  of  a  special  character,  will  already  have 
been  partially  seen.  The  most  common  are,  that  the  defendant  should  disclose  partially  the 
facts  which  he  believes  the  absent  testimony  will  prove.  This  affidavit  should  not  be,  generally, 
that  the  witness  will  prove  a  certain  fact ;  but  it  should  show  how  he  acquired  his  knowledge, 
as  by  being  in,  a  certain  place  at  a  certain  time,  or  in  a  certain  employment,  or  holding  a  certain 
connection  with,  or  relation  to,  or  employment  about  the  matters  of  fact  in  question.  And  Law- 
rence, J.,  in  The  King  v.  Jones  (8  Bast,  31,  34),  said  the  defendant  might  stop  with  stating  the 
nature  of  his  evidence,  without  saying  directly  what  it  was ;  and  such  was  the  affidavit  drawn 
up  and  finally  received  in  that  case.  After  showing  how  the  witness  was  enabled  to  speak  per- 
tinently upon  various  particulars,  the  affidavit  did  not  go  on  to  show  what  in  particular  he 
would  say,  but  only  that  the  appUcation  was  not  made  for  delay,  but  to  obtain  evidence,  which 
the  defendant  was  advised  and  believed  to  be  material.  And  vide  7  Cow.  R.  385,  per  Savage, 
Ch.  J.  The  case  of  Lord  v.  Cooke  (1  "W.  Bl.  436,  cited  supra),  was  more  strict.  It  called  for  the 
nature  of  the  demand,  and  what  the  witness  would  prove.  Probably  either  form  may  be  re- 
quired in  the  discretion  of  the  court.  In  The  People  v.  Vermilyea  (7  Cowen's  R.,  at  p.  390), 
Sutherland,  J.,  says:  "The  testimony  of  the  absent  witness  should  be  stated  at  large,  so  that  its 
materiality  may  be  seen  and  judged  of  by  the  court."  The  affidavit  should  not  be  that  the  depo- 
nent expects  to  prove  so  and  so ;  but  he  must  state  his  belief  as  to  what  he  can  prove.  Owens 
V.  Starr,  2  Litt.  230. 

If  there  be  a  defect  in  the  affidavit,  whether  common  or  special,  the  plaintiff  must  object  to, 
and  point  it  out,  or  it  will  not  be  available  on  a  motion  for  a  new  trial.  Hooker  v.  Eogers,  6 
Cowen's  E.  577  ;  The  People  v.  Vermilyea,  7  Id.  398. 

The  defects  objected  to,  may  from  time  to  time  be  amended,  till  the  affidavit  be  made  perfect. 
Thus,  the  defect  may  be  supplied  as  to  the  time  when  the  witness  will  return  (Elliot  and  Crisp, 
2  Barnard.  B.  E.  294,  305);  so  in  the  title  (Eexv.  Rateliffe,  1  "Wilson,  151);  as  to  the  fact  that 
witnesses  have  been  subposnaed  (said  hypothetically  by  the  court  in  Hooker  v.  Eogers,  6  Cow. 
R.  577);  so  as  to  the  averment  of  materiality  (HoUingsworth  v.  Duane,  Wallace,  46).  These 
were  all  cases  of  the  common  affi,davit.  In  The  King  v.  Jones  (8  East,  31 ,  the  defendant  was 
allowed  to  amend  by  changing  the  common  into  a  special  affidavit.  But  in  Kentucky,  tlie  de- 
fendant was  denied  an  amendment,  after  the  court  had  given  an  opinion.  Smalley  v.  Andersouy 
4  Hon.  E.  367,  369. 

The  nature  of  the  terms  which  may  be  imposed  will  have  been  in  part  gathered  from  the 
various  oases  cited  for  other  purposes.  Other  descriptions  follow :  The  defendant  may  be  required 
to  admit  certain  facts  claimed  to  exist  on  the  part  of  the  plaintiff,  about  which  there  can  be  no 
dispute ;  as  deeds  and  other  papers  constituting  mere  formal  links  in  the  case ;  and  to  tliis  effect 
Lofl't,  769,  may  be  understood,  though  the  point  is  obscurely  expressed.  In  Brown  v.  Murray 
(4  Dowl.  &  Eyl.  830),  an  action  for  a  libel,  on  a  motion  to  postpone,  in  order  to  obtain  witnesses 
from  the  Ionian  islands,  was  granted  on  condition  that  the  defendant  would  admit  the  pubhcation 
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of  the  libel.  Such  admisaions  may  save  great  trouhle  to  the  plaintiff  and  great  expense  to  both 
parties ;  and  if  the  defendant  mean  seriously  to  dispute  or  qualify  the  matter  he  is  called  on  to 
admit,  he  can  say  so  by  affidavit.  If  a  witness  have  heretofore  disobeyed  a  subpcena,  the  de- 
fendant must  show  that  he  has  been  diligently  pursued  by  attachment,  or  some  excuse  why  he 
has  not,  if  a  motion  is  again  made,  grounded  on  his  absence.  Bowen  v.  Douglass,  2  Dall.  44. 
So,  why  he  has  not  examined  a  transient,  or  very  aged  witness,  de  bene  esse,  or  in  perpetuam  rei 
memoriam.  The  King  of  Spain  v.  Oliver,  1  Peters'  C.  C.  E.  Ill ;  Davidson  v.  Brown,  4  Binn. 
243.  So  that  the  witness  is  not  wanted  merely  to  prove  character.  Per  Lawrence,  J.,  in  The 
King  V.  Jones,  8  East,  34.  Indeed,  the  court  may  look  extensively  into  the  circumstances. 
Anon.,  East.  T.  1815  ;  1  Chit.  E.  686,  note  a;  Cecil's  Lessee  v.  Lebenstone,  2  Dall.  95.  In  one  case, 
the  King's  Bench  would  not  put  off  a  criminal  trial  till  the  defendant  had  stipulated  to  stop  cer- 
tain actions  in  the  Common  Pleas.  The  King  v.  Lucliup,  cited  by  Lord  Mansfleld,  1  "W".  Bl.  515. 
The  terms  of  bringing  the  money  into  court  wUl  not  be  required  on  a  first  application  to  postpone 
(Cookson  V.  Simpson,  1  Chit.  E.  686,  note  a) ;  and  they  were  denied  on  a  second  (Abraham  v. 
Coates,  1  Chit,  E.  182) ;  though  in  Cooljson  v.  Simpson,  which  was  a  first  application.  Lord  Ellen- 
borough  said  the  defendant  might  be  called  on  to  pay  the  money  into  court  on  his  applying 
again.  In  another  case,  where  the  cause  had  been  twice  postponed  to  await  the  return  of  wit- 
nesses absent  on  a  whaling  voyage,  the  court  required  the  defendant  to  bring  the  money  into 
court,  or  give  security  for  it  to  the  satisfaction  of  the  master ;  and  on  that  condition  postponed  a 
third  time.     Anon.,  MS.  Bast.  T.  1820  ;  2  Archb.  Pr.  210. 

The  causes  of  putting  ofi'  a  trial,  for  the  absence  of  testimony,  wiU  also  have  mainly  appeared 
from  the  cases  ah-eady  cited.  Others  are,  where  the  witness  is  wholly  incompetent  to  take  an 
oath  from  youth  and  ignorance.  In  such  a  case,  the  judge,  understanding  it  before  the  trial  was 
called  on,  ordered  it  off,  and  that  the  child  should  be  instructed  by  a  clergyman  in  the  principles 
of  duty,  and  tire  nature  and  obligations  of  an  oattu  Note  a  to  Wliite's  Case,  1  Leach,  430  ;  S.  C, 
Euss.  on  Cr.  813.  Another  cause  is,  where  the  notice  of  trial  was  given  so  late  that  the  defendant's 
attorney  could  not  warn  his  oUent,  and  he  be  ready.  2  Lill.  Pr.  Beg.  743.  That  witnesses  resident 
within  the  jurisdiction  of  the  court  are  accidentally  gone  abroad  beyond  that  jurisdiction,  or  gone 
for  a  short  time  only,  and  expected  to  return,  is  a  very  common  case.  Acknowledged,  3  Burr. 
1516 ;  Ogden  v.  Payne,  5  Cowen's  E.  15 ;  Anon.,  1  Barnard.  B.  E.  39 ;  Elliot  &,  Crisp,  2  Id.  294, 

305;  Smith  V.  Capt. ,   1  Id.  346;  Stratford  v.  Marshall,  Pr.  Beg.  C.  P.  399;  Lofift,  282. 

The  inquiry  seems  to  be  whether  the  witness  went  away  before  notice  of  trial  given.  Elliot  & 
Crisp,  2  Barnard.  B.  E.  305.  Another  cause  is,  that  the  defendant  has  filed  a  bill  of  discovery 
against  the  plaintiff,  which  he  has  not  yet  answered,  though  followed  up  with  due  diligence. 
Eidgely  v.  Campbell,  1  Har.  St,  John.  452,  and  vid.  M'Mecheu  v.  M'Lauglilin's  Ex'rs,  4  Har.  & 
M'Henry,  166.  The  want  of  time  to  take  copies  and  examine  the  testimony  returned  upon  com- 
mission so  lately  that  there  had  not  been  time  to  see  whether  it  could  be  counteracted  (Nor- 
wood's Lessee  v.  Owiugs ;  a  motion  to  continue  by  the  plaintiff,  1  Har.  &  John.  296} ;  for  time 
to  prepare  and  complete  a  survey  (Den  ex  dem.  Park  v.  Cochran,  1  Hayw.  178;  motion  to  con- 
tinue by  the  plaintiff) ;  surprise  and  want  of  preparation,  owing  to  the  pendency  of  a  compromise 
■which  the  defendant  believed  would  take  place.  Cornogg  v.  Cornogg's  Ex'rs,  1  Yeates,  19. 
Otherwise,  in  general,  where  the  surprise  arises  from  ignorance  of  law,  though  the  judge  may 
tben,  in  his  discretion,  it  seems,  postpone.  Bawle  v.  Skipwith,  8  Mart.  Lou.  E.  (N.  S.)  407. 
And  an  agreement  that  the  cause  shall  not  be  hurried  or  pressed  on  till  both  parties  are  ready, 
will  not  be  received  as  an  excuse ;  for  an  artful  defendant  might  never  be  ready.  Hort  v.  Jones, 
2  Bay,  440.  Absence  of  witnesses,  though  there  be  a  witness  in  court,  who  will  prove  the  same 
facta  with  those  absent,  is  yet  a  good  cause  of  postponement.  Owens  v.  Starr,  2  Lift.  E.  230 
That  a  witness  is  so  ill  that  he  cannot  come  into  court,  is  a  good  cause.  Anon.,  2  Barnard.  B.  E" 
68  ■  Bex  V.  Finney,  Macnally's  Bv.  664;  Hooker  v.  Rogers,  6  Cowen's  E.  577.  Or  that  he  is 
sent  away  by  the  plantiff  to  prevent  his  testifying.  Conceded,  3  Burr.  1515  ;  Duberley  v.  Gun- 
ning Peake's  N.  P.  Caa.  97.  So  that  he  has  been  subpoenaed,  and  neglects  to  attend.  Admit- 
ted by  Piatt,  J.,  in  Jackson  ex  dem.  Malin  v.  Malin,  15  John.  B.  296.  And  see  Bowen  v.  Doug- 
lass 2  Dall.  44,  S.  P. ;,  Larrat  v.  Carlier,  1  Mart.  Lou.  B.  144.  The  duty  to  subpcena  the  defendant's 
witnesses  would  seem  not  to  arise  till  he  has  notice  of  trial.  BlUot  &  Crisp,  2  Barnard.  B.  E. 
305  ■  Pennington  v.  Scott,  2  Dall.  94.  Another  cause  is,  that  the  defendant's  witness  resides  in 
another  state,  and  especially  where  he  has  promised  to  attend,  and  the  defendant  relies  on  his 
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promise.  The  People  v.  Vennilyea,  1  Cowen's  R.  369 ;  Bank  of  Utioa  v.  Hillard,  cited  Id.  385, 
So  the  absence  of  a  material  document ;  and  if  the  defendant  swear  it  is  material,  the  conrt  will 
not  try  its  materiality  on  aflidavit  any  more  than  they  would  that  of  witnesses ;  but  it  stands  on 
the  same  footing  with  an  absent  witness.  Mackenzie  v.  Hudson,  1  DowL  &  Eyl.  159.  Even 
where  a  commission  has  issued,  but  no  attempt  has  been  made  to  execute  it  by  sending  to  ex- 
amine the  foreign  witness,  the  cause  may  be  postpaned,  on  showing  diligence  to  obtain  the  wit- 
ness personally ;  but  no  longer  than  it  would  take  to  execute  the  commission.  Lee  v.  Andrews, 
10  Mart.  Lou.  R.  682.  The  instance  of  a  postponement,  in  order  to  qualify  a  witness  by  a  release, 
is  not  recollected.  Per  Parker,  C.  J.,  in  Talbot  v.  Clark,  8  Pick.  55.  It  was  denied,  to  wait  the 
witness's  (a  bankrupt)  obtaining  the  allowance  of  his  certificate  from  the  Lord  Chancellor,  it  still 
being  necessary  that  he  should  release  the  surplus,  which  the  judge  would  not  presume.  Ten- 
nant  v.  Strachan,  1  Mo.  &  Malk.  3Y7.  If  the  absent  witness  be  material  only  to  mitigate  pun- 
ishment, after  conviction,  the  trial  will  not  be  put  off  for  that  reason ;  for  the  testimony  may  be 
received  afterwards.  3  Burr.  1515;  Smith's  Case,  3  "Wheel,  Cr.  Cas.  Vl&.  And  in  Roberts  v, 
Downes  (Pr.  Reg.  C.  P.  399),  it  appearing  the  absent  witness  was  material  only  to  prove  a  set- 
off, of  which  notice  had  been  given,  the  court  refused  to  postpone  the  trial,  saying  that  this  was 
a  collateral  defence ;  and  no  trial  had,  as  yet,  been  put  off  on  that  account.  This  decision  was 
in  Bast,  7  Geo.  III.  The  case  of  Gibbes  v.  Mitchell  (2  Bay,  351),  seems  ccmira;  and  in  Lee  v. 
Andrews  (10  Mart.  Lou.  R.  682),  the  sole  defence  was  a  set-off;  and  the  trial  was  postponed  to 
procure  evidence  for  the  defendant  upon  that  point,  and  no  objection  made  for  that  reason. 

The  doctrine  of  putting  off  trials  applies  equally  to  actions  for  torts  as  to  any  other ;  e.  g.m 
slander  (Bud  v.  Milward,  Barn.  442^  3d  ed.) ;  ejectment  (Symes'  Lessee  v.  Irvine,  2  DaU.  384) ; 
libel  (Brown  v.  Murray,  4  DowL  &  Ryl.  830);  or  criminal  conversation  (Duberley  v.  Gunning, 
Peak.  N.  P.  Cas.  97).  So  of  a  feigned  issue,  which  will  be  put  off  at  Nisi  Priug.  Buxton  v. 
Lawton,  4  Campb.  163. 

If  the  judge  improperly  refuse  to  put  off  the  cause,  a  new  trial  will  be  granted  (Ogden  v.  Payne, 
5  Cowen's  R.  15 ;  Bank  of  Utica  v.  Hillard,  7  Id.  385,  cited ;  but  see  Farrand  v.  BoucheU,  1 
Harp.  83,85;  and  Price  v.  Justrobe,  Id.  Ill,  112,  contra) ;  and  this  though  the  defendant  appear 
and  contest  the  cause,  after  the  refusal.  Hooker  v.  Roger.s,  6  Id.  577;  The  People  v.  Yermilyea, 
7  Id.  369.  In  Kentucky  such  a  refusal  is  error.  M'Carty  v.  Pattou's  Ex'r,  3  J.  J.  Marsh.  263. 
In  2  Lill.  Pr.  Reg.  744,  it  is  said,  if  a  defendant  go  to  trial  on  a  short  notice,  so  that  he  could  not 
be  prepared  with  his  witnesses,  he  shall  havd  a  new  trial;  but  in  Jackson  ex  dem.  Malin  v.  Malin 
(15  John.  R.  296),  Piatt,  J.,  delivering  the  opinion  of  the  court,  held,  that  where  the  defendant, 
knowing  he  was  unprepared  by  the  absence  of  a  material  witness,  whom  he  had  served  with  a 
subpoena,  yet  went  to  trial  without  first  moving  the  judge  to  put  it  off,  he  should  be  holden  con- 
cluded.   A  new  trial  was,  however,  granted  on  another  ground. 

The  motion  to  postpone  must  be  made  before  the  trial  is  gone  into  and  evidence  heard  (Rous- 
seau V.  Henderson,  12  Mart.  Lou.  E.  635 ;  Lafou's  Ex'r  v.  Gravier,  1  Id.  (N.  S.)  243,  S.  P.) ;  and 
indeed  before  any  of  the  jury  are  sworn.     Coleman  v.  Hess,  1  Browne's  R.  240. 

The  plaintiff  cannot,  in  general,  move  to  put  off  the  trial.  He  has  an  absolute  control  over  the 
cause,  and  may  determine  whether  he  will  try  or  not.  Tet  where,  from  the  sudden  indisposition 
of  witnesses,  or  other  temporary  cause,  he  cannot  try  when  the  ease  is  called  in  its  order;  it  may, 
on  his  motion,  be  put  over,  retaining  its  preference  on  the  calendar,  till  the  cause  shall  be  re- 
moved. Ansley  v.  Birch,  3  Campb.  333.  So  on  special  circumstances  he  may  have  the  cause 
put  off  till  the  next  sitting,  if  that  be  in  term,  or  for  a  few  days,  if  it  be  after  the  term ;  but  not 
beyond  that.  Curtis  v.  Barker,  2  Carr.  &  Payne,  185,  The  object  of  such  application  is,  of 
course,  to  avoid  the  delay  and  expense  of  withdrawing  the  record  and  paying  costs;  which  would 
otherwise  follow,  though  the  notice  of  trial  may  have  been  countermanded  six  days  before  the 
circuit.  Bostwiok  v.  Munger,  1  Wend.  97.  Where  the  plaintiff  is  ordered  to  pay  costs  for  not 
going  to  trial,  the  court  wUl  not  stay  proceedings  till  they  are  paid.  Wilson  v.  Collins,  8  Biug. 
Eep.  371. 

The  trial  being  usually  put  off  on  account  of  the  defendant's  misfortune  in  not  being  able  to 
obtain  his  testimony,  and  without  any  fault  of  the  plaintiff,  it  must  be  on  condition  of  his  paying 
the  costs  immediately  (Solomon  v.  Underbill,  1  Campb.  229,  230  ;  2  Archb.  Pr.  212 ;  Patton  v. 
Erwin's  Lessee,  in  C,  C.  U.  S.,  2  Overton's  Tenn.  R,  114i;  and  this  should  be  expressed  in  the 
rule  by  the  clerk.  Anon.,  5  Cowen's  R.  357.  And  vid.  the  rule  in  Ogden  v.  Payne  (5  Cowen's  E. 
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16,  11),  which  provides  for  the  costs  of  the  trial  to  be  paid  by  the  defendant.  In  Elliot  &  Crisp 
(2  Barnard.  B.  R.  294),  the  rale  was,  on  motion  for  want  of  a  witness,  to  show  cause  why  the 
trial  should  not  be  put  off  on  payment  of  costs.  And  the  court  remarked  that  these  rales  are 
always  drawn  up  on  payment  of  costs,  whether  there  may  be  any  made  by  the  other  side  or  not- 
Tet  there  can  be  no  doubt  that  where  the  blame  lies  with  the  opposite  party,  the  rule  may  be 
without  costs.  Apparent  from  Solomon  v.  Underbill,  1  Camp.  229,  230.  As  if  he  be  the  cause 
that  the  witnesses  are  absent,  by  inducing  them  to  stay  away,  in  order  to  prejudice  the  de- 
fendant. 

The  form  of  the  rale  at  the  circuit  may,  after  the  title,  be  thus:  "On  reading,  &e.,  and  on 
motion,  &c.,  ordered  that  the  trial  of  this  cause  be  put  off  till  the  next  circuit  court  of  this  county, 
on  the  immediate  payment  by  the  defendant,  of  the  plaintiff 's  costs  of  this  circuit." 

The  defendant  must  forthwith  tender  these  costs,  or  the  trial  may  proceed.  The  plaintiff  may 
draw  out  his  biH  and  have  the  amount  taxed  by  the  judge  at  once,  if  the  defendant  dispute  its 
accuracy ;  and  on  the  judge's  taxation,  or  even  on  his  du:ecting  the  amount,  if  it  be  not  paid,  the 
plaintiff  may  go  on.  Anon.,  1  Salk.  83.  So  as  to  the  costs  of  the  time,  if  the  cause  be  put  over 
to  another  day  in  the  same  circuit.  Mix  v.  Brisban,  2  "Wendell,  286.  But  the  plaintiff  may,  in 
either  case,  waive  the  payment,  and  have  the  costs  taxed  in  his  final  bill,  if  he  shall  succeed,  or 
proceed  by  attachment.  Anon.,  1  Salk.  83,  corafe-o,  is  overraled.  If  the  summary  taxation  or  liqui- 
dation be  wrong,  still  the  costs  must  be  paid,  in  order  to  comply  with  the  condition ;  but  may  be 
reviewed  in  a  future  taxatioa  Jackson  ex  dem.  Lewis  v.  Larroway,  2  John.  Cas.  114 ;  S.  C,  Col. 
Cas.  124.  If  the  defendant  put  off  the  cause  for  the  day,  and  the  judge  then  refuse  to  try  for 
several  days,  the  plaintiff  being  ready,  the  defendant,  though  he  succeed,  cannot  tax  his  witness's 
fees  after  the  day  when  the  cause  is  put  over.  Titus  v.  BuUen,  6  "Wendell,  562.  If  the  plaintiff 
resort  to  an  attachment,  his  costs  must  first  be  regularly  taxed,  on  notice  to  the  defendant's 
attorney  as  in  other  cases ;  when  he  may,  on  demand  and  non-payment,  move  for  an  attachment 
at  bar  without  farther  notice.  Id.  and  vid.  Burns  v.  Burns,  1  Co  wen's  R.  410 ;  Jackson  ex  dem. 
De  Mont  v.  Sackett,  6  Id.  38.  The  notice  of  taxation  is  one  of  four  days  (Rule  65,  of  Oct.  T. 
1829),  or  double  that  time  if  on  the  agent.  Id.  Rule  9.  But  the  plaintiff  must  apply  at  the  very 
next  term  after  the  trial,  or  he  cannot  have  his  attachment,  and  the  costs  will  be  left  to  abide 
the  event.     Mix  v.  Brisban,  2  "Wendell,  286. 

These  costs  are,  of  course,  such  only  as  the  plaintiff  loses  by  being  obliged  to  forego  his  trial. 
In  Hand's  collection  of  rales,  12,  the  costs  to  be  taxed  for  a  defendant,  where  the  plaintiff  neg- 
lects to  countermand  his  notice  of  trial  in  due  season,  are  styled  his  (the  defendant's)  extra  costs 
occasioned  by  such  neglect.  The  same  terms  are  exactly  applicable  to  the  plaintiff 's  claim,  on 
the  defendant  putting  off  the  trial.  They  are  something  over  and  above  the  costs  which  the 
plaintiff  would  have  incurred  in  the  uninterrupted  course  of  his  cause ;  and  such  extra  costs  only 
are  to  be  regarded  in  taxation.  That  is  to  say  they  are  such  as  he  may  be  obliged  to  incur 
again  on  going  down  to  trial  at  the  subsequent  circuit.  "Within  this  rule  the  items  proper  for 
taxation,  as  extra  costs,  can  easily  be  selected,  in  New  York,  from  the  bill  at  p.  94  of  the  rules  of 
Oct.  T.  1829,  there  set  down  by  the  Supreme  Court  as  a  precedent.  In  "\ran  Rensselaer  v.  Ham- 
ilton (4  Cowen's  R.  539),  the  drawing  and  engrossing  of  a  Nisi  Prius  roll  were  allowed,  although 
by  the  statute  (sess.  41,  ch.  259,  §  4),  only  one  such  roU  was  allowable  in  a  cause,  and  it 
might  be  used  from  time  to  time  at  successive  circuits.  The  same  provision  is  continued  in  2  R. 
S.  634.  This  could  only  have  been  on  the  ground  that  this  roll  must  be  altered  and  refitted  for 
the  next  circuit,  thus  becoming  a  newroU;  and  it  would  be  too  fastidious  to  exclude  every 
paper  which  must  be  made  into  one  for  another  occasion ;  as  the  draft  of  a  subpoena  or  ticket, 
which  would  answer  in  the  main  for  the  next  circuit.  Yet  a  Nisi  Prius  roll  being  paid  for  on 
putting  off  a  trial,  a  new  one  cannot  be  taxed.  "Winchell  v.  Latham,  1  Ooweu,  367.  So,  it  is 
said,  a  defendant  shall  be  allowed  a  brief  as  extra  costs  incurred  before  a  regular  countermand 
of  a  notice  of  trial.  '  Anon.,  12  Mod.  560.  A  new  one  for  other  counsel  may  be  required,  or  the 
old  one  slightly  altered.  But  clearly  these  cases  go  to  the  utmost  verge  of  the  ea;ira  costo.  As 
to  a  brief,  the  Supreme  Court  have  instructed  their  taxing  officers  to  allow  but  one  for  a  motion 
or  trial,  although  the  motion  or  trial  do  not  come  on  upon  the  first  notice.  Att's  Comp.  notes 
as  to  taxation  of  costs,  not  paged,  but  are  between  p.  16  and  22.  The  costs  of  a  commission 
are  not  allowable.  Bank  of  St.  Albans  v.  Knickerbocker,  1  "Wend.  532. 
>    One  subpoena  is  allowed  for  every  four  witnesses  (Erwin  v.  Martin,  2  "Wendell,  250) ;  but  only 


870  Of  the  Attendance  of  Witnesses.  [CH. 


IX. 


one  draft  of  a  subpceiia,  and  one  of  a  ticket  in  the  cause.  For  the  fees  of  witnesses  see  anU,  note 
530.  A  crier's  fee  is  allowed.  2  R.  S.  640 ;  1  John.  E.  312.  The  plaintiff  is  allowed  per  folio 
for  engrossing  the  defendant's  notice  of  special  matter  on  the  Nisi  Prius  roll.  Van  Rensselaer  v. 
Hamilton,  4  Cowen's  R.  533  ;  Piatt  v.  Walworth,  3  Wendel],  311.  Frvma  facie  such  engross- 
ment is  proper ;  and  is  to  he  taxed  unless  shown  to  be  wrong.  "Wooster  v.  Perry,  4  Cowen's  E. 
546.  Figures,  each  as  one  word,  are  to  he  included  in  making  up  the  folios  (Corlies  v.  Cum- 
minge,  7  Id.  154 ;  2  E.  S.  650,  §  4) ;  and  100  words  make  a  folio.  2  R.  S.  650,  §  4.  The  at- 
torney and  counsel  being  the  same  person,  he  is  to  elect  whether  he  will  charge  an  attorney  or 
counsel  fee  on  trial ;  but  cannot  have  both.  Gold  v.  Hotchkiss,  T  Cowen's  R.  368 ;  2  R.  S.  651, 
§  8.  To  warrant  a  counsel  fee,  counsel  must  be  actually  retained.  2  R.  S.  651,  §  9.  And  there 
must  be  the  actual  attendance  of  counsel  to  warrant  the  charge.  1  E.  S.  632,  633,  §§  17  and  18. 
By  section  17,  attending  prepared  seems  sufficient  for  counsel ;  but  by  section  18,  the  fee  is  given 
to  the  attorney  for  attending  the  trial.  Whether  he  can  charge  for  attending  prepared  ?  Quere. 
Yet  he  may,  it.  seems,  have  his  fee,  without  even  attending,  for  an  argument  at  bar.  Wilson  v. 
White,  2  Wendell,  265.  For  provisions  in  respect  to  fees,  and  the  taxation  of  costs  generally, 
see  2  E.  S.  650-653,  pt.  3,  ch.  10,  tit.  4,  5. 

In  Massachusetts,  the  doctrine  as  to  the  postponement  of  trials,  or,  as  It  is  there  called,  the 
continuance  of  causes,  depends  mainly  on  general  rules  of  practice  enacted  by  the  Superior 
Court.  See  16  Mass.  Eep.  374;  Bigelow's  Dig.  (last  ed.),  627,  tit.  Practice,  C.  In  North  Caro- 
lina, there  appears  to  be  a  statute  on  the  subject  (1  Hayw.  26) ;  and  so  doubtless  many  other 
states  have  their  peculiar  statutes  or  rules  of  practice  on  the  subject,  with  which  the  editor  is 
unacquainted. 

The  doctrine  of  putting  off  trials  is  the  same,  in  principle,  both  in  civil  and  criminal  causes. 
Rex  V.  D'Eon,  1  W.  Bl.  515,  per  Wilmot,  J.,  3  Burr.  1415 ;  State  v.  Lewis,  before  Grimke,  J.,  1 
Bay,  1,  2  ;  The  People  v.  KeUy,  Jud.  Eepos.  51 ;  The  People  y-  Vermilyea,  7  Cowen's  Rep.  369; 
1  Chit.  Cr.  L.  490.  Vid.  Smith's  Case,  3  Wheel.  Cr.  Cas.  114,  171.  The  difference  of  course  lies 
only  in  the  different  modes  of  proceeding,  and  the  different  incidents  and  objects.  The  affidavit 
of  the  prisoner  is  receivable  even  in  a  capital  case.  Commonwealth  v.  Knapp,  9  Pick.  496.  Nor 
need  he  on  a  first  application  disclose  what  his  witnesses  will  swear.  State  v.  Morris,  1  Tenn.  Rep. 
220.  The  common  pecuniary  terms,  of  necessity,  must  be  out  of  the  question  in  criminal  causes ; 
and  "all  the  authorities  agree,"  says  Sutherland,  J.  (7  Cowen,  390),  "that  the  matter  is  to  be 
scanned  more  closely  on  account  of  the  superior  temptation  to  delay,  and  escape  the  sentence  of 
the  law."  In  the  case  of  Lord  Kilmarnock  and  others  (high  treason,  at  a  special  oyer  and  termi- 
ner, Fost.  1,  2),  the  common  affidavit  was  presented  about  a  week  after  the  prisoners  were  ar- 
raigned. At  a  conference  of  several  judges,  they  agreed  that  in  the  common  cases  of  trials  in 
the  circuits,  affidavits  of  this  kind  ought  very  sparingly  to  be  admitted ;  for  in  circuit  trials,  the 
prisoners,  from  the  time  of  their  commitment,  may  and  ought  to  be  preparing  for  their  defence. 
The  place  where  they  are  to  be  tried  is  in  most  cases  well  known,  and  they  have  likewise  a  rea- 
sonable certainty  of  the  time  long  before  the  circuits  begin.  But  they  deemed  the  principal  case 
an  extraordinary  one,  from  its  di.stance  and  suddenness,  and  granted  the  motion.  Notice  is  held 
to  be  given  by  the  warrant  of  commitment.  Per  Lord  Manstield,  1  W.  Bl.  5 1 5.  Tet,  in  general, 
a  subpoena  cannot  issue  for  the  prisoner  till  after  indictment  found;  for  before  this  there  is 
no  cause  in  court.  State  v.  Evans,  1  Tenn.  Rep.  215,  per  Overton,  J. ;  per  Griffith,  J.,  in  the 
United  States  v.  Moore,  Wallace,  25.  An  exception  exists  under  the  peculiar  constitution  and 
laws  of  the  United  States  (vid.  1  Burr's  Tr.  by  Robertson,  177  to  180;  United  States  v.  Moore, 
Wallace,  23);  but  it  is  anomalous;  and  the  statute  of  New  York  (2  R.  S.  729,  §  59),  gives  a  sub- 
poena only  on  indictment  found.  Even  in  the  United  States  court,  a  postponement  was  not  de- 
nied for  neglect  to  exercise  tliis  right  (United  States  v.  Moore,  Wallace  23),  though  it  would 
hardly  be  safe  to  rely  on  that  decision,  perhaps,  since  the  right  is  better  understood.  In  The 
State  v.  Lewis  (1  Bny,  1),  the  prisoner  was  committed  on  a  charge  of  horse  stealing,  the  day 
before  the  session.  On  being  indicted  and  arraigned,  his  trial  was  postponed  for  six  months,  viz : 
till  the  next  session,  on  the  common  affidavit.  But  where  the  prisoner  (a  forger)  put  off  his 
cause  on  the  common  affidavit  from  September  to  June,  and  then  moved  again  on  an  affidavit 
that,  about  three  weeks  before,  he  had  mailed  his  subpoena  for  the  witness,  for  whose  absence 
the  cause  was  first  postponed,  though  he  made  a  special  affidavit  of  what  his 'witness  would 
prove ;  held  that  he  had  been  negligent,  and  a  fiwther  postponement  was  denied.    Holt  v.  Tha 
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Commonwealth,  2  Tirg.  Oas.  156.  So  where  nine  days  had  elapsed  from  finding  a  bill  for  horse 
steaUng,  and  the  prisoner  had  made  no  effort  to  procure  his  witnesses,  though  they  resided  only 
forty  miles  distant,  his  motion  to  postpone  was  denied.  State  v.  Evans,  1  Tenn.  Rep.  211.  In 
this  case  the  court  declined  hearing  a  supplemental  affidavit  made  by  the  prisoner,  though  they 
Teoeived  such  affidavits  from  third  persons.  In  The  People  v.  Broad  (3  Git.  H.  Recorder,  T),  the 
recorder  of  New  York  held  that  the  affidavit.made  and  presented  on  arraignment  need  not  state 
the  facts  to  ^e  proved  by  the  absent  witnesses.  In  The  People  v.  Robetaille  (5  Id.  Ill',  the 
prisoner,  charged  with  grand  larceny,  swore  he  expected  his  father  from  Upper  Canada  with 
"witnesses  as  to  his  character.  The  affidavit  being  holden  insufficient  to  warrant  a  postponement, 
the  court  (Golden,  Mayor,  presiding)  refused  to  hear  a  supplemental  affidavit.  The  prisoner  was 
•committed  one  day,  and  a  bill  was  found  the  next.  On  the  third  day,  a  motion  was  made  to 
postpone  the  trial  for  the  absence  of  the  prisoner's  witness  at  Boston,  and  allowed,  though  due 
<iiligence  was  not  averred,  nor  that  he  expected  to  procure  his  witness  at  the  next  term.  The 
People  T.  Lee,  1  Wheel  Gr.  Gas.  17.  And  where  a  subpoena  has  been'  served  and  disobeyed, 
the  trial  will  not  be  ordered  till  an  attachment  is  issued  and  time  given  for  its  execution  and 
return.  The  People  v.  Bush,  1  Wheel.  Criminal  Cases,  137.  In  The  People  v.  Brigham  (1  Git. 
H.  Eee.  30),  which  was  a  case  of  grand  larceny,  the  Court  of  Sessions  of  the  city  of  New  York 
(Radcliff,  Mayor,  some  time  a  justice  of  the  Supreme  Court,  presiding),  received  the  prosecutor's 
affidavit  of  the  circumstances,  in  reply  to  an  affidavit  of  the  prisoner,  naming  the  witness,  and 
saying  the  prisoner  expected  to  prove  by  him  that  the  article,  a  great  coat,  was  taken  by  mistake 
for  his  own.  The  prisoner's  affidavit  also  stated  the  witness  to  be  material,  and  no  neglect  was 
imputed.  The  affidavit  received  in  reply  went  merely  to  establish  that  the  prisoner  could  not  be 
mistaken,  as  he  had  been  at  the  prosecutor's  house  several  times,  who  had  never  seen  him  with 
a  great  coat  on.  In  The  People  v.  Hettick  (1  Wheeler's  Criminal  Cases,  26),  before  the  same 
court  (Biker,  Recorder,  presiding),  the  prisoner  was  indicted  for  larceny  of  a  trunk  and  $4,000, 
committed  on  board  the  steamboat  between  Albany  and  New  York.  The  affidavit  of  the  prisoner 
was  in  the  common  form,  swearing  to  materiality  generally ;  but  naming  the  witnesses  and  de- 
scribing them  as  residing  at  Philadelphia.  No  neglect  in  not  procuring  the  witnesses  was  im- 
puted. Yet  the  court  refused  the  motion,  but  gave  time  to  execute  a  commission  by  consent. 
The  prisoner  not  having  availed  himself  of  the  commission,  moved  to  postpone  again  at  a,  sub- 
sequent day ;  but  the  motion  was  denied.  The  courts  in  Indiana  require  the  prisoner  to  state 
the  facts  he  expects  to  prove  by  the  absent  witness  in  the  first  instance.  The  Commonwealth  v. 
I'uller,  2  Wheel  Cr.  Gas.  223,  224,  225.  In  The  People  v.  Gatherme  Foote  (1  Wheel.  Gr.  Gas. 
70,  72,  New  York  Sessions,  Riker,  Recorder,  presiding),  which  was  an  indictment  for  keeping  a 
disorderly  house,  the  prisoner,  on  being  arraigned  at  the  term  in  which  the  indictment  was  found, 
made  the  common  affidavit.  In  reply,  the  district  attorney  insisted  upon  a  special  affidavit, 
stating  what  the  absent  witness  would  prove;  and  offered  to  admit  any  fact  which  should  be  so 
stated,  as  proved  to  the  jury.  The  prisoner  decUning  to  make  such  an  affidavit,  the  court  de- 
nied the  postponement. 

The  oases  in  the  Sessions  of  New  York  were  passed  upon  by  learned  and  experienced  judges ; 
and  on  the  strict  practice  of  the  criminal  courts  of  that  city,  the  case  of  The  People  v.  Vermilyea 
probably  proceeded  at  the  circuit  holden  by  Edwards,  Chief  Judge.  In  that  case,  so  often  cited 
from  7  Gowen's  Rep.  369,  the  practice  underwent  a  thorough  review.  By  it  the  doctrine,  both 
in  civil  and  criminal  cases,  seems  to  be  put  completely  on  the  same  footing.  Supplemental  affi- 
davits are  recognized  as  admissible,  and  general  affidavits  as  enough  in  the  first  instance,  and 
not  to  be  done  away  by  a  cross  inquiry  into  their  possible  untruth  in  swearing  to  materiality. 

In  The  Commonwealth  v.  Millard  (1  Mass.  Rep.  6),  the  prisoner  had  suffered  a  whole  vacation 
after  indictment  found  to  elapse,  without  any  endeavor  to  obtain  his  witness,  who  resided  in  a 
neighboring  state.  The  court  refused  to  put  off  the  trial.  They  assign,  it  is  true,  as  the  main 
ground,  that  the  witness  resided  beyond  the  reach  of  their  process.  But  this  would  not,  of  itself, 
be  enough  in  New  York,  since  the  case  of  The  People  v.  Vermilyea;  and  especially  since  our 
statute  allowing  a  commission  as  in  civil  oases.      Vid.  ante,  note  564. 

It  was  decided  in  the  Circuit  Court  of  the  United  States,  that  a  district  attorney  was  not  en- 
titled to  continue  a  cause  for  the  purpose  of  attaching  a  witness,  unless  he  would  make  affidavit 
that  the  witness  was  nrnterial.    United  States  v.  Frink,  4  Day,  471. 
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CHAPTER  X. 

OF    THE'  ESAMINATION"   OF  WITNESSES. 


SECTION  I. 

Of  the  Rules  to  he  Observed  in  the  Several  Stages  of  the  Axamination  of  Wit- 
nesses. 

Examination  on  voir  dire,  previous  to  examination  in  chief. 

The  ordinary  mode  of  proceeding  in  the  courts  of  common  law,  prepa- 
ratory to  the  examination  of  a  witness,  is  to  swear  him  in  chief,(l)  unless  an 


(1)  Note  556. — We  had  occasion  ante  (note  9,  Tol.  I),  to  consider  ■  the  general  forms  of  a 
•witness's  oath  in  New  York,  as  fixed  by  statute ;  and  that  note,  in  connection  with  the  text, 
■will  exhibit  the  exceptions  to  the  general  rule,  as  depending  on  a  more  binding  form,  to  be  ap- 
proved of  and  pointed  out  by  the  witness,  according  to  his  peculiar  religion. 

It  is  proper  to  observe,  that  the  form  becomes  of  no  consequence  to  the  particular  cause,. un- 
less it  is  questioned  by  objection ;  for  it  has  been  held  that  a  witness's  testimony  may  be  received, 
even  without  oath,  if  the  objection  be  not  raised,  that  he  is  unsworn.  Lawrence  v.  Houghton,  5 
John  R.  129.  And  see  Blanohard  v.  Riohley,  7  John.  R.  198.  There  need  not  be  express  con- 
sent. Id.  But  where  such  evidence  is  objected  to,  and  then  admitted,  it  is  error,  and  the  judg- 
ment will  be  reversed  for  that  cause.  White  v.  Hawn,  5  John.  R.  351.  It  follows  a  fortiori  from 
these  cases,'  that  no  objection  can  be  made  to  the  form  of  the  oath,  at  any  subsequent  stage  c£ 
the  cause,  unless  it  be  raised  at  the  time  when  the  oath  is  administered. 

If  the  objection  be  raised  as  to  the  form,  we  saw  in  the  note  and  text,  cited  mpra,  that  great 
latitude  may  be  allowed  to  the  witness.  In  a  case  not  there  cited,  a  Christian  was  allowed  to 
swear  on  the  Old  Testament,  because  he  considered  that,  as  he  said,  the  more  binding  form.  Ed- 
monds V.  Rowe,  Ry.  &  Mood.  N.  P.  Cas.  IT.  Any  form  thus  pointed  out  by  him  is  binding; 
and  he  may  be  indicted  for  perjury  upon  it ;  and  so  he  may,  though  he  neglect  to  make  known 
his  scruples  of  conscience,  and  be  sworn  in  the  common,  or  any  other  binding  form.  State  v. 
Whisenhurst,  2  Hawks,  458.  By  submitting  to  be  sworn  in  the  common  form,  he  makes  his 
election,  and  is  estopped  to  set  up  his  scruples.    Id. 

We  saw,  cmie  (note  19  to  Tol.  I),  that  a  party,  or  any  one  interested,  may  be  received  as  a  wit- 
ness, to  prove  the  foundation  for  letting  in  secondary  evidence.  In  administering  the  oath  upon 
which  this  proof  is  to  be  given,  where  the  witness  is  competent  generally,  the  form  may  and 
should  be  general,  to  testify  in  the  cause.  But  where  the  party,  or  an  interested  witness,  is  re- 
ceived, he  should  be  sworn  specially,  to  answer  such  questions  as  shall  be  put  to  him,  touching 
the  loss  of  the  deed,  or  touching  other  matter  proposed  as  the  foundation  for  letting  in  the  infe- 
rior proof.  Jackson  ex  dem.  Lowell  v.  Parkhurst,  4  Wend.  369,  315.  Tot,  where  a  competent 
witness  was  sworn  specially,  and  then  was  called  by  the  opposite  party,  and  sworn  generally, 
and  examined,  held,  that  the  latter  could  not  afterwards  raise  an  objection  to  the  form.    Id. 

An  interpreter  is  sworn  truly  to  interpret  between  the  court,  the  jury,  and  the  witness ;  the 
oath  is  then  administered  to  the  witness  in  English,  and  interpreted  to  him  by  the  sworn  inter- 
preter, as  it  ia  pronounced  by  the  clerk.  This  is  the  form  in  Massachusetts,  where  a  witness  is 
proposed  as  necessary  before  the  grand  jury.  Norberg's  Case,  4  Mass.  R.  81.  An  interpreter  is, 
in  like  manner,  mutatis  mutandis,  to  be  sworn,  in  proper  oases,  on  the  execution  of  a  dedimtis  po- 
tesiatem.    Amory  v.  FeUowes,  5  Mass.  R.  219. 

One  oath  is  enough,  though  the  witness  be  examined  on  different  matters,  and  at  different 
times.    Bullock  v.  Koon,  9  Cow.  R.  30. 
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objection  is  made  to  his  competency  ;(1)  but  in  case  of  sucb  an  objection,  the 
practice  formerly  was  to  examine  him  on  the  voir  dire.  The  practice  as  to 
examining  witnesses  upon  the  voir  dire  has  already  been  considered  in  a 
former  portion  of  this  work.(2)  The  object  of  the  examination  of  a  wit- 
ness upon  the  voir  dire  was  for  the  purpose  of  ascertaining,  before  he  was 
sworn  in  chief,  whether  he  labored  under  any  incompetency  to  give  evi- 
dence.(3)   The  grounds  of  incompetency,  which  had  previously  been  greatly 


(1)  Note  567. — Competency  is  presumed  till  the  contrary  be  shown ;  and  the  presumption 
continues,  though  the  witness  refuse  to  answer  as  to  his  interest.  But  he  may  be  committed  for 
for  the  contempt.  Lott  v.  Burrell,  2  Rep.  Const.  Ct.  161.  And  if  the  court  be  equally  divided 
in  opinion  upon  the  question  of  competency,  the  testimony  should  be  received.  MUligan's  Les- 
see V.  Dickson,  1  Pet.  C.  C.  B.  434,  note ;  (Cole  v.  Cole,  33  Maine  542 ;  Reynolds  v.  Lounsbury, 
6  Hill's  R.  534 ,  Heeley  v.  Barnes,  4  Denio  R.  73  ;  Pegg  v.  Warford,  1  Md.  582.) 

(2)  Ante,  Vol.  I,  Chap.  5,  p.  97,  d  seq. 

Note  568. — Under  the  strict  rules  of  examination  formerly  adopted  in  Maryland,  on  the  voir 
dire,  the  witness  could  only  be  asked,  in  a  general  way,  whether  he  conceived  himself  interested, 
or  that  he  should  gain  or  lose  by  the  event  of  the  cause ;  and  he  must  be  admitted  or  rejected, 
according  to  his  general  answer ;  which  would  sometimes  preclude  the  court  from  seeing  whether 
the  interest  was  merely  fanciful  or  honorary,  or  whether  it  might  be  released  (Moore  v.  Shere- 
dine,  2  Har.  &  McHen.  453,  454;  Peter  v.  Bealls,  4Har,  &  McHen.  342);  though  the  latter  case 
holds  that  if  you  resort  to  other  evidence,  his  real  interest  may  be  inquired  into ;  and  the  court 
vrill  then  see  that  he  is  legally  interested,  before  he  is  excluded.  Quere,  whether  this  distinction 
would  be  allowed,  even  in  that  state,  since  the  case  of  Stimmel  v.  Underwood  (3  GUI  &  John. 
282.)  And  see,  as  to  the  point,  that  the  witness  supposing  himself  interested  or  not,  shall  neither 
preclude  or  make  him  receivable,  and  that  all  particulars  may  be  inquired  of  on  the  voir  dire, 
ante,  note  30,  Vol.  I,  and  the  cases  there  cited,  with  the  following  additional  cases :  Henry  v. 
Morgan,  2  Binn.  497;  Williams  v.  Matthews,  3  Govrp.  R.  252;  Baldwin  v.  West,  Hardin,  50; 
and  Reid's  Lessee  v.  Dodson,  1  Tenn.  R.  396,  399.  '  Contra,  Sentney  v.  Overton,  4  Bibb,  445. 
Other  cases  hold,  in  terms,  that  you  may  foUow  out  the  general  answer  of  the  witness  on  his 
voir  dire,  with  particular  inquiries  upon  the  same  oath,  in  order  to  draw  from  him  the  nature  of 
his  interest,  and  enable  the  court  to  settle  the  question  of  competency  according  to  the  law.  Wil- 
liams V.  Matthews,  3  Cowen's  R.  252 ;  Baldwin  v.  West,  Hardin,  50.  Such  is  doubtless  the 
law. 

(The  party  objecting  to  the  examination  of  a  witness,  has  a  right  to  insist  that  he  be  first  sworn 
on  his  voir  dire  (Seeley  v.  Engell,  3  Keman  R.  542;  Foley  v.  Mason,  6  Md.  37);  though  the  wit- 
ness cannot  be  compelled  to  prove  his  incompetency  for  want  of  religious  belief.  Commonwealth 
V.  Smith,  2  Gray  (Mass.)  516.  The  party  objecting  may  also  prove  the  incompetency  of  the  wit- 
ness by  independent  evidence,  clearly  showing  his  interest  (Renwick  v.  Williams,  2  Md.  356) ; 
and  his  interest  being  thus  established,  he  is  not  competent  to  disprove  his  interest.  Anderson 
V.  Toung,  21  Penn.  (9  Harris),  443;  and  Haynes  v.  Hunsicker,  26  Id.  58.  When  sworn  on  his 
voir  dire,  his  testimony  showing  him  to  be  interested,  may  be  explained  by  him  on  his  cross- 
examination  so  as  to  show  that  he  is  not  interested  (Blackstook  v.  Leidy,  19  Penn.  335) ;  and  he 
is  also  competent  to  prove  a  release  of  his  interest  (Ault  v.  Rawson,  14  111.  484);  or  to  prove  an 
additional  fact  showing  that  his  interest  is  balanced.    Tarloton  v.  Johnson,  25  Ala.  300.) 

(3)  Note  569. — Morton  v.  Bell's  Adm'r,  2  Ilair.  &  Gill,  136.     See  ante,  of  the  text,  and  note  48. 
That  what  a  witness  has  been  heard  to  say  will  not  be  received  to  disqualify  him,  see  Sims  v. 

Givan,  2  Blaekf  R.  461;  (Walker  v.  Cousin,  19  Penn.  321;)  and  ante,  note  48,  though  one  case 
there  mentioned  is  the  other  way,  to  which  we  may  add  Anon.,  2  Hayw.  340,  and  Colston  v. 
Nichols,  1  Har.  &  John.  105;  the  latter  overruled  in  Stimmel  v.  Underwood,  3  Gill  &  John.  282. 
The  case  in  Hayward  was  that  of  admitted  interest  by  the  counsel,  though  no  technical  or  legal 
interest  was  made  out.  A  release  was  tendered,  and  yet  the  competency  of  the  witness  ques- 
tioned, because  the  release  could  not'operate  on  an  interest  which  had  no  legal  existence.    The 
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witness  was  finally  received,  subject  to  the  opinion  of  the  court.  The  case  is  every  way  qnes- 
tionable. 

That  where  you  resort  to  the  voir  dire,  you  are  concluded  by  that,  and  cannot  show  incompe- 
tency by  interest  in  any  other  way,  see  ante,  note  48,  Vol.  I. 

It  was  held  in  Cole's  Lessee  v.  Cole  (1  Harr.  &  John.  572),  that  where  the  general  examination 
of  the  same  witness  disclosed  an  interest  which  the  party  had  failed  to  elicit  on  his  voir  dire,  he 
might  still  be  rejected ;  but  not  if  the  evidence  of  interest  come  from  other  testimony.  That  the 
American  cases  are  several  of  them  otherwise,  not  allowing  interest  to  avail,  however  it  may 
appear,  after  the  voir  dire  has  failed  to  show  it,  the  note  last  cited  will  show.  Nor  is  the  force 
of  the  distinction  readily  perceivable.  Indeed,  it  should  be  observed  that,  in  the  cases  cited,  it 
was  not  directly  adjudged,  but  stands  on  the  dictum  of  Chase,  C.  J.  In  M'AUister's  Lessee  v. 
Williams  (1  Tenn.  R.  107,  Overten's),  the  witnfess  denying  his  interest  on  the  voir  dire,  the  court 
refused  to  hear  other  evidence  from  other  persons  who  were  offered  to  show  it.  But  they  said  it 
might  be  given  to  the  jury,  who  would  hear  it  with  a  view  to  test  the  witness's  credibility ;  yet 
the  latter  was  lately  adjudged  directly  the  other  way,  viz :  that  you  cannot  in  this  manner  touch 
the  witness's  oredibUity  after  resorting  to  the  voir  dire.  Chance  v.  Hine,  6  Conn.  E.  231,  stated 
also  ante,  note  48,  Vol.  I.  In  the  latter  case,  the  inquiries  to  impeach  his  credibility  where 
addressed  to  the  same  witness.  Tet  we  saw  ante  (note  48,  Vol.  I),  that  you  may  even  assail 
the  competency  of  the  witness,  if  it  happen  to  come  out  in  any  subsequent  stage  of  the  cause 
that  he  has  an  mterest,  after  Ke  is  examined  on  the  voir  dire,  and  has  denied  ah  interest.  Evans 
v.  Eaton,  there  cited  from  one  Pet.  C.  C.  R.  322.  The  cases  appear  to  be  singularly  discordant 
on  this  question.  "We  saw  ante  (note  48),  by  Butler  v.  Butler,  there  cited  from  3  Day,  214,  218, 
that  even  the  failure  of  the  cross-examination  to  show  interest  on  the  general  oath,  shall  preclude 
a  resort  to  other  testimony.  Mifflin  v.  Bingham,  1  Ball.  275,  is  conl/ra;  and  the  contrary  was 
also  held  in  Stout  v.  Wood,  1  Blaokf  R.  71.  Mr.  Starkie  (2  Starkie's  Ev.  756,  note  p)  goes  far- 
ther, saying  it  would  be  manifestly  unjust  to  preclude  the  party  from  attacking  even  the  compe- 
tency of  the  witness,  because  he  has  had  the  hardihood  to  deny  his  interest  under  oath ;  and  such 
seems  to  be  the  opinion  of  Blackford,  J.,  in  his  note  to  Stout  v.  Wood  [supra).  Such  also  is  the 
opinion  of  our  author,  ante,  of  the  text ;  and  he  is  followed  by  Mr.  Eosooe  in  his  Treatise  on  Evi- 
dence, p.  80.     This  would  now  seem  to  be  the  better  opinion. 

Indeed  there  seems  to  be  hardly  any  restriction  left  which  is  worth  contending  for,  either  as  to 
the  time  or  manner  of  raising  objections  to  competency,  till  after  the  trial.  Then  it  is  of  course 
too  late.  Sims  v.  Givan,  2  Blackf,  461,  ante,  note  48,  Tol.  I.  Tou  cannot,  perhaps,  put  your 
witness  on  the  voir  dire,  after  he  has  been  assailed  by  other  evidence,  though  even  this  is  ques- 
tionable (see  the  next  note) ;  nor  can  the  party  assailing  him  do  this.  See  the  next  note.  Yet 
this  is  of  but  httle  consequence,  unless  there  should  happen  to  be  absent  documental  testimony, 
which  you  are  desirous  to  show  by  parol ;  for  the  competency  is  still  open  to  every  other  mode 
of  attack  and  defence.  And  if  we  allow  fiill  analogy  between  Perigal  v.  Nicholson,  cited  by  our 
author  from  Wightwick,  and  a  cause  at  Nisi  Prius,  an  objection  on  account  of  interest  may  be 
raised  even  after  the  examination  is  dosed,  and  the  witness  has  left  the  stand  and  gone  from 
the  court.  That,  however,  was  on  the  equity  side  of  the  Exchequer.  The  witness  had  been 
examined  by  the  defendant,  and  then  examined  in  chief  by  the  plaintiff,  who  inserted  an  interrog- 
atory as  to  interest,  which  stood  subsequent  in  order  to  all  his  interrogatories  on  the  merits.  On 
that  last  interrogatory,  the  interest  came  out.  This,  however,  was  all  before  the  commissioner, 
and  conducted  according  to  the  Court  of  Chancery  examinations,  in  secret.  At  the  hearing,  on 
the  plaintiff's  objection,  the  whole  was  excluded,  though  the  defendant  offered  to  read  those 
answers  only  which  responded  to  the  plaintiff's  interrogatories  in  chief.  But  in  this  case  the 
party,  as  the  court  held,  ought  not  to  be  prejudiced  by  the  course  of  the  commissioner  exaniiniug 
to  all  the  interrogatories ;  for  he  knew  nothing  of  the  merits ;  nor  could  he  judge  of  the  interest. 
It  was  enough  that  the  objection  was  made  before  the  deposition  was  read.  The  case,  therefore, 
is  not  entirely  analogous  to  a  circuit  examination.  In  our  own  chancery,  where  the  examina- 
tion is  open,  the  objection  for  interest,  or  other  cause  of  incompetency,  must  be  made  before  the 
examination  is  closed.  Gregory  v.  Dodge,  4  Paige,  557.  Ante,  note  48,  Vol.  I,  and  the  oases 
there  cited.  In  a  word,  it  must  not  be  delayed,  if  known,  till  so  late  that  the  opposite  party  is 
deprived  of  his  right  to  release  or  discharge  the  interest.  Id.  Within  this  restriction,  it  is  pre- 
amned  that,  at  least  as  a  general  rule,  the  common-law  objection  of  incompetency  may  freely  be 
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indulged.  It  has  been  allowed  in  replevin  at  Nisi  Prius  after  tlie  examination  by  both  parties 
had  closed  as  to  the  whole  cause,  and  the  court  adjourned  to  hear  the  parties  sum  up  the  next 
morniug,  both  parties  declaring  they  had  no  further  evidence,  and  the  court  saying  they  would 
hear  no  more.  After  the  adjournment,  and  before  si:)piining  up,  it  was  discovered,  for  the  first 
time,  by  the  defendant,  that  the  witness  was  a  surety  for  the  plaintiff  in  the  replevin  bond. 
Morton  v.  Beall's  Adm'r,  2  Harr.  &  Gill,  136.  But  the  party  may  be  holden  to  have  waived  the 
objection  by  a  distinct  adoption  of  the  witness  as  his  own.  "Where  the  plaintiff  called  on  a  wit- 
ness already  sworn  and  interested  against  him,  to  produce  and  prove  certain  papers,  which  the 
plaintiff  then  assailed  as  mutilated ;  and,  to  show  they  were  not  so,  the  defendant  again  called 
the  witness,  and  now,  for  the  first  time,  the  plaintiff  objected  that  he  was  interested ;  it  was  held 
too  late,  after  thus  having  brought  him  forward  to  testify  in  chief,  knowing  his  interest,  and  to 
prove  part  of  his  own  case;  and  the  opposite  inquiry  being  merely  in  nature  of  a  cross-examina- 
tion, to  sustain  papers  which  the  witness  had  proved.  Den  ex  dem.  Newcomb  v.  Downam,  1 
Green,  135,  144  to  141.  But  by  Sawry  v.  Murrell  (2  Hayw.  39'7)  you  may  discredit  a  witness 
called  against  you,  though  you  call  him  to  prove  a  distinct  fact  on  your  side. 

That  a  resort  to  other  testimony  will  preclude  the  voir  dire,  see  Dorr  v.  Osgood,  2  Tyl.  28. 
But  a  mere  .offer  to  give  evidence  in  another  way,  none  being  actually  given,  the  witnesses  for 
that  purpose  happening  not  to  be  in  court,  win  still  leave  you  at  liberty  to  require  the  voir  dire. 
Ray  V.  Mariner,  2  Hayw.  385.  So,  if  your  testimony  offered  be  overruled.  Main  v.  Newsom, 
Anth,  TS.  P.  Rep.  11,  13.  Or  where  the  witness,  on  the  voir  dire,  does  not  know  whether  he  be 
interested  or  not.  Shannon  v.  Commonwealth,  8  Serg.  ft  Rawle,  444.  In  this  case,  the  witness 
had  forgotten  whether  he  was  bail  in  the  cause  or  not. 

A  question  was  lately  raised  at  the  English  Nisi  Prius,  whether  testimony  coming  out,  on  ex- 
amination upon  the  voir  dire,  could  be  commented  upon  as  testimony  to  the  jury.  The  plaintiff, 
to  refresh  the  memory  of  the  defendant's  witness,  on  examination  upon  the  voir  dire  in  respect 
to  a  guaranty,  handed  him  a  letter ;  and  when  the  plaintiff's  counsel  came  to  reply,  he  insisted 
on  commenting  upon  this  as  evidence  to  the  jury.  And  that  was  allowed,  though  objected  to. 
Paul  V.  White,  5  Carr.  ft  Payne,  231. 

The  cases  are  clear,  that  after  a  witness  has  been'fuUy  examined  on  his  general  oath,  and  his 
testimony  then  struck  out  for  incompetency  by  reason  of  interest,  he  may  yet  be  released,  and 
then  received  and  re-examined  as  competent.  This  was  also  distinctly  held  in  a  late  English 
case  at  Nisi  Prius.  Wake  v.  Lock,  5  Carr.  ft  Payne,  454.  In  this  case,  after  the  witness  had 
been  fully  examined,  and  then  released,  Denman,  C.  J.,  though  an  objection  was  made  that  the 
release  came  too  late,  said :  "  The  witness  is  now  released,  and  I  will  ask  him  if  what  he  has 
already  told  us  is  true."    And  that  was  done,  and  the  witness  again  examined. 

We  have  seen  ante  (note  49,  Tol.  I),  that  the  witness  cannot,  on  his  general  oath,  be  interro- 
gated as  to  documents  or  writings  not  produced,  though  he  may  on  the  voir  dire.  This  latter 
right  is  carried  very  far  in  England.  If  the  objection  that  the  witness  be  interested  be  made 
before  he  is  sworn  in  chief,  the  party  calling  him  may  concede  his  interest,  and  himself  have  the 
witness  sworn  on  his  voir  dire ;  and  may  then  inquire  in  respect  to  any  written  document  going 
to  divest  him  of  his  interest,  the  same  as  if  the  voir  dire  bad  been  called  for  by  the  party  ob- 
jecting. Such  is  the  fair  import  of  Ferryman  v.  Steggall  (5  Carr.  ft  Payne,  191),  a  late  case  Cor. 
Gaselee,  J.,  at  Nisi  Prius.  In  that  case,  the  defendant's  counsel,  in  opening  the  defence  to  the 
jury,  stated  facts  which  showed  that  one  Tucker  was  liable  over  to  the  defendants,  in  the  event 
of  a  recovery  against  them ;  but  said  he  should  call  Tucker  as  a  witness.  The  plaintiff's  counsel 
objecting  that  he  appeared  to  be  interested,  the  defendant's  counsel  was  held  entitled  to  have 
the  witness  sworn  on  his  voir  dire,  and  was  then  allowed  to  prove  by  him,  that  he  had  an  insol- 
vent's discharge,  and  that  the  claim  against  him' was  inserted  in  his  schedule;  and,  on  that,  to 
insist  that  the  interest  of  the  witness  was  cut  off,  though  neither  the  schedule  nor  discharge  was 
produced.  But  a  party  having  first  shown  by  evidence  aliimde  that  a  proposed  witness  was 
interested,  the  party  calling  him  cannot  then  examine  him  on  his  voir  doir,  or  prove  by  the  same 
witness  in  any  way  that  he  has  no  interest.  Wright  v.  Matthews,  2  Blackf.  187  ;  Vincent  v. 
Huff's  Lessee,  4  Serg.  ft  Rawle,  298. 

The  case  of  Den  ex  dem.  Ely  v.  Jones  (1  Coxe,  46),  which  held  that  a  witness,  admitting  an 
interest  on  the  voir  dire,  could  not,  on  the  same  oath,  show  that  interest  to  be  discharged,  is 
clearly  not  law.    See  note  b  to  the  same  case. 
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reduced  by  the  operation  of  Lord  Denman's  Act,(l)  have  been  still  more 
so,  since  that  portion  of  the  work  was  written,  by  the  recent  Act  to  amend 
the  Law  of  Evidence,(2)  whereby  the  provisions  of  Lord  Denman's  Act, 
relating  to  the  incompetency  of  persons  in  whose  behalf  an  action  was 
brought  or  defended,(3)  are  repealed,  and  parties  to  any  civil  proceeding 
are  rendered  competent  and  compellable  to  give  evidence,(4)  except  in 
proceedings  in  consequence  of  adultery  or  for  breach  of  promise  of  mar- 
riage.(5) 

Objections  to  witness. 

All  incompetency  on  the  ground  of  interest  being  therefore  abolished, 
the  only  grounds  upon  which  a  witness  can  now  be  objected  to  are,  for 
defect  of  understanding,(6)  or  for  defect  of  religious  principle,(7)  or,  in 
criminal  proceedings,  that  the  party  against  whom  the  evidence  is  offered 
is  the  husband  or  wife  of  the  witness.(8) 

"When  upon  oath — when  not. 

In  the  last-mentioned  case,  the  examination  upon  the  voir  dire  may  still 
be  conducted  upon  oath  ;(9)  as,  for  example,  in  a  criminal  proceeding 
against  a  male  prisoner,  a  female  witness  produced  either  for  or  against  him 
may  first  be  questioned  upon  oath  whether  she  is  not  the  wife  of  the 
prisoner. 

But  in  the  two  first-mentioned  cases,  namely,  where  the  supposed  in- 
competency arises  from  defect  of  understanding,  as  in  the  instance  of 


Jackson  ex  dem.  Van  Slyck  v.  Son,  2  Cain.  R.  178  ;  Milchell  v.  Hinman,  8  "Wend.  667,  671, 
612  ;  but  cases  stated  ^osi,  in  these  notes.  It  seems  to  have  been  held  in  Mayo  v.  Gray  (2  Pen- 
ningt.  R.  837),  that  you  may,  on  the  general  oath,  cross-examine  the  witness  as  to  absent  docu- 
ments, to  the  same  extent  as  on  the  voir  dire.  It  is  evident,  however,  that  this  case  cannot  be 
relied  on  with  safety  in  practice.  No  EngUsh  case  has  gone  farther  than  that  in  the  last  note  ; 
and  it  is  believed  that  no  American  case,"  beside  Mayo  v.  Gray,  has  yet  gone  so  far.  The  dis- 
pensation with  primary  evidence,  without  showing  it  to  be  out  of  the  party's  power,  is,  in  gen- 
eral, no  more  indulged  on  a  general  cross-examination  than  on  an  examination  in  chief.  And 
the  only  safe  way  for  the  practitioner,  if  he  would  show  the  interest,  or  rebut  proof  of  interest, 
where  either  depends  on  such  evidence,  is  a  resort  to  the  voir  dire.  In  this  view  alone  does  it 
seem  to  be  essential.  See  ante,  notes  48  and  49,  Vol.  I,  and  ante,  in  this  note.  The  rule  in 
Ireland  is  the  same  as  in  England.  On  cross-examination,  a  party  was  not  allowed  to  give  parol 
evidence  of  a  written  receipt  which  hs  had  in  his  possession.  Dorau's  Lessee  v.  Kehoe,  1  Irish 
T.  R.  350. 

(See  Herndon  v.  G-iveus,  16  Ala.  261,  holding  that  on  his  voir  dire  the  witness  may  testify  as 
to  the  contents  of  written  instruments  that  are  not  produced.) 

(1)  6  &  7  Vict.  c.  85.     Ante,  Vol  I,  p.  26,  et  seq. 

(2)  14  &  15  Vict.  c.  99.     See  the  Introductory  Chapter  to  Vol.  I. 

(3)  6  &  7  Vict.  0.  85,  §  1.    Ante,  Vol.  I,  p,  27. 

(4)  14  &  15  Vict,  0.  99,  §  2. 
(6)  Id.  §  4. 

(6)  Ante,  Vol.  I,  Chap.  1,  p.  9. 

(7)  Id.  Chap.  3,  p.  14. 

(8)  14  &  15  Vict.  0.  99,  §  5. 

(9)  See  by  Rolfe,  B,,  11  M.  k  W.  689,  ante,  Vol.  I,  pp,  87,  99. 
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lunatics,  idiots,  &c.,  or  from  defect  of  religious  principle,  as  in  the  instance 
of  atheists,  young  children,  &c.,  inasmuch  as  the  very  ground  of  incom- 
petency assumes  that  the  proposed  witness  has  no  perception  of  the  obli- 
gation of  an  oath,  it  follows  that  the  preliminary  inquiry  upon  the  voir 
dire  cannot  be  upon  oath. 

The  recent  case  of  The  Queen  agt.  Hill,(l)  affords  a  good  illustration  of 
this  method  of  examining  a  witness.  In  that  case  a  prisoner  was  indicted 
for  manslaughter  ;  he  was  an  inmate  in  a  lunatic  asylum,  and  the  princi- 
pal witness  against  him  was  another  inmate  of  the  same  asylum,  who  was 
subject  to  a  delusion  that  he  had  a  number  of  spirits  about  him  who  were 
continually  talking  to  him ;  but  in  other  respects  he  appeared  to  be  sane. 
Before  he  was  sworn,  he  was  examined  at  considerable  length  by  the 
counsel  for  the  prisoner  both  as  to  the  subject  of  his  particular  delusion, 
and  also  as  to  his  religious  belief;  and  having  given  a  satisfactory  state- 
ment on  the  latter  point,  he  was  sworn  in  chief,  and  gave  a  perfectly  con- 
nected and  rational  account  of  a  transaction  relating  to  the  charge  in  ques- 
tion, which  he  stated  he  himself  witnessed. (2) 

In  this  case  also  other  witnesses  were  examined,  previously  to  the 
lunatic  being  called,  to  speak  as  to  his  state  of  mind,  in  order  to  enable  the 
judge  to  determine  as  to  his  competency ;  and  it  was  held,  in  the  Court  of 
Criminal  Appeal,  that  this  was  a  correct  course ;  though  when  the  witness 
was  admitted,  it  was  for  the  jury  to  determine  whether  his  testimony  was 
affected  by  his  insanity,  and  what  degree  of  weight  was  to  be  attached 
to  it.(3) 

An  objection  to  a  witness  on  a  trial  for  high  treason,  as  having  been 
misdescribed  in  the  list  of  witnesses  furnished  under  the  statute  (7  Ann.  c. 
21,  §  14),  must  be  taken  in  the  first  instance^  before  the  witness  is  ex- 
amined;  the  formal  objection  is  considered  as  waived,  by  allowing  the 
examination  to  proceed.(4) 

Order  of  examination. 

When  a  witness  has  been  regularly  sworn,  he  is  first  examined  by  the 
party  who  produces  him ;  after  which  the  other  party  is  at  liberty  to 
cross-examine ;  and  then  the  party  who  first  called  him  may  re-examine. 
This  closes  the  examination  of  the  witness.  The  office  of  the  examination 
in  chief  is  to  lay  before  the  court  and  the  jury  the  whole  of  the  informa- 
tion of  the  witness  thatis  relevant  and  material :  the  office  of  cross-exami- 


(1)  2  Den.  Cr.  Ca.  Res.  254 

(2)  This  case  is  important  as  Showing  that  it  is  not  every  degree  of  mental  imbeoUity  which 
will  render  a  person  incompetent  as  a  witness. 

(3)  See  also  a  case  stated  by  Parke,  B.,  1  Exch.  R.  95. 

(4)  R.  V.  "Watson,  2  Stark.  E,  168 ;  R.  v.  Frost,  9  C.  &  P.  129,  139,  162. 
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nation  is  to  search  and  sift,  to  correct,  and  supply  omissions  ;  the  office  of 
reexamination,  to  explain,  to  rectify,  and  put  in  order. 

The  viva  voce  examination  of  witnesses  is  conducted  in  open  court,  in 
the  presence  of  the  parties,  their  attorneys  and  counsel  and  of  the  judge 
and  jury,  in  sight  of  the  public,  who  have  thus  an  opportunity  of  ob- 
serving the  understanding,  demeanor,  and  inclination  or  bias  of  the  wit- 
nesses.(l) 


(1)  Note  570. — See  ante,  note  85. 

The  paragraph  of  our  author,  to  which  this  particular  note  applies,  and  indeed  the  entire  head 
of  the  examination  of  witnesses,  introduces  us  to  a  set  of  general  rules  which  have  grown  out  of 
the  practice  at  Nisi  Prius,  but  which  must  necessarily  be  so  often  applied,  or  related,  according 
to  circumstances  apparent  to  no  one  except  the  presiding  judge,  that  a  strict  uniformity  at  all 
times  is  not  to  be  expected,  and,  indeed,  m  some  instances,  would  prove  injurious  to  the  interests 
of  justice.  Much,  therefore,  is  confided  to  the  discretion  of  the  judge,  which,  though  it  should 
not  be  exercised  by  an  arbitrary  strictness  on  the  one  hand,  or  arbitrary  indulgence  and  relaxa- 
tion on  tlie  other,  should  never  be  withheld  from  its  office  in  proper  cases. 

Having  settled  where  the  affirmative  lies,  we  saw  ante  (note  223,  et  seq.),  bow  far,  in  general, 
the  party  holding  such  affirmative  was  bound,  in  the  first  instance,  to  exhaust  his  testimony, 
either  in  sustaining  his  own  allegations  or  answering  those  of  his  antagonist.  "We  come  now  to 
a  place  where  we  propose  not  only  to  continue  that  subject,  but  to  notice  more  at  large,  than  is 
done  in  the  text,  testimony  as  it  comes  in  chief  or  in  reply,  the  time  or  order  in  which  it  is  ad- 
ducible,  and  some  other  matters  incidentally  connected  with  those  topics. 

It  is  proper  to  premise,  that  all  testimony  in  chief,  and  especially  that  which  goes  to  establish 
any  affirmative  matter  in  favor  of  the  party,  should,  as  far  as  possible,  be  introduced  by  the 
opening  of  counsel.  And  as  a  brief,  perspicuous  and  pertinent  statement  of  pleadings,  and  proofs 
proposed,  by  the  counsel  entitled  to  begin,  is  always  a  very  useful  step  in  the  conduct  of  a  trial ; 
so,  on  the  other  side,  any  matter  in  avoidance  should  properly  be  opened  by  the  counsel  in  the 
same  way.  And  the  court  may  require  the  latter  as  well  as  the  former.  Thus,  in  an  action  on 
an  award,  which  the  plaintiff  having  proved,  the  defendant's  counsel  proposed  to  cross-examine 
the  plaintiff's  witnesses  to  certain  fjiots  which  it  was  insisted  would  defeat  the  award.  This  the 
court  prevented  until  the  counsel  had  opened  the  case  to  the  jury ;  and  holden  well,  on  error ; 
though  held,  likewise,  that  error  would  not  he  for  this  and  the  like  matters  of  disci-etion.  EU- 
maker  v.  Buckley,  16  Serg.  &  Rawle,  12,  11,  78. 

In  conducting  the  examination  of  a  single  witness,  we  have  a  miniature  exhibition  of  the 
general  course  of  examination  in  the  whole  cause.  The  witness  is  first  examined  by  the  party 
producing  him,  says  our  author,  after  which  the  other  party  is  at  liberty  to  cross-examine ; 
whereupon,  he  might  have  added,  the  party  producing  the  witness  may  re-examine.  4  Stark. 
Bv.  1750,  1751.  On  the  primary  examination  of  the  witness,  or,  as  it  is  generally  called,  his 
examination  in  chief,  you  are  bound  at  your  peril  to  ask  all  material  questions  in  the  first  in- 
stance ;  and  if  you  omit  this,  it  cannot  be  done  in  reply.  No  new  question  can  be  put  in  reply 
unconnected  witli  the  subject  of  the  cross-examination,  and  which  does  not  tend  to  explain  it. 
If  a  question  as  to  any  material  fact  has  been  omitted  upon  the  examination  in  cluef,  tlie  usual 
course  is  to  suggest  the  question  to  the  court,  which  will  exercise  its  discretion  in  putting  it  to 
the  witness.  1  Stark.  Ev.  160.  This  rule  is  exemplified  in  its  native  rigor  by  the  following  case. 
The  counsel  for  the  crown  having,  by  direction  of  the  court,  called  witnesses,  whose  names  ap- 
peared on  the  back  of  the  indictment,  and  had  them  sworn  to  give  the  prisoner's  counsel  a  chance 
of  cross-examination ;  but  not  examining  them  in  chief,  that  the  prisoner's  counsel  having  ac- 
cordingly cross-examined,  held,  that,  after  this,  the  counsel  for  the  crown  could  not  examine 
them  in  chief,  but  only  by  way  of  re-exaramation,  and  therefore  must  confine  himself  to  what 
arose  out  of  the  cross-examination.     Rex  v.  Boezley,  4  Garr.  &  Payne,  2 1 8. 

With  regard  to  closing  the  examination  of  the  witness,  it  is  matter  of  discretion  whether,  after 
he  is  dismissed  from  the  stand,  he  shall  be  examined  farther.     The  People  v.  Mather,  4  Wend. 
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249.  And  a  new  trial  will  not  be  granted,  even  where  a  witness  is  recalled  and  re-examined 
after  several  others,  and  a  lapse  of  twenty-four  hours  from  hia  being  dismissed  from  the  stand. 
Id.  It  is  discretionary  with  a  court,  after  charging  a  jury  on  a  witnesses  testimony,,  which  is 
vague  and  indefinite,  whether  they  wiU  allow  him  to  be  caUed  back  to  correct,  explain  or  render 
his  testimony  more  plain  and  certain.  Law  v.  Merrills,  6  "Wend.  268 ;  S.  C,  9  Cowen'a  R.  65, 
The  particular  case  was  where  the  witness  left  it  doubtful  at  what  precise  time  a  usurious  agree- 
ment had  taken  place.  Id.  This  is  a  mere  matter  of  practice,  and  error  will  not  lie  upon  the 
I  exercise  of  the  discretion.     Law  v.  Merrills,  6  Wend.  268. 

So,  in  regard  to  the  entire  cause,  "In  strict  practice,  he  who  baa  the  afiBrmative,  ought  to  in- 
troduce all  the  evidence  to  make  out  his  side  of  the  issue ;  then  the  evidence  of  the  negative  side 
is  heard,  and  finally,  the  rebutting  proof  of  the  affirmative,  which  closes  the  investigation.  In 
doing  this,  neither  side  ought  to  be  permitted  to  give  evidence  by  piece-meal,  then  to  apply  for 
instructions,  and  again  to  mend  and  add  to  his  proof|  until,  by  repeated  experiments,  he  shall 
make  it  come  up  to  the  opinion  of  the  court.  An  adherence  to  these  rules,  generally,  will  be 
found  necessary  in  all  courts  of  original  jurisdiction ;  and,  without  them,  confusion,  loss  of  time, 
and  captious  and  irritable  conduct  must  follow.  We  say,  generally ;  for  it  will  often  be  found 
necessary  and  proper  for  the  presiding  court,  for  good  reasons,  to  depart  from  them,  to  attain 
complete  justice ;  and  when  they  ought  or  ought  not  to  be  varied  must,  in  a  great  measure,  be 
left  to  the  sound  discretion  and  prudence,  of  the  court ;  and  a  court  of  error  ought  never  to  inter- 
fere for  such  departure,  except  where  injustice  is  done  by  it."  Per  Mills,  J.,  in  Braydon  v. 
Goulman,  1  Monroe,  115,  117,  118,  on  error.  The  error  complained  of,  and  which  drew  forth  the 
above  remarks,  was,  that  after  both  parties  had  declared  their  evidence  closed,  and  the  defendant 
had  moved  for  instructions,  and  decisions  were  given  in  reply,  the  court  below  received  farther 
evidence  offered  by  the  defendant  in  respect  to  the  damages.  Id.  117.  The  learned  judge  adds 
(Id.  118) :  "  The  evidence  admitted  in  this  instance  was  pertinent.  It  is  not  objected  to,  because, 
from  its  nature,  it  cannot  be  heard ;  but  because  it  was  heard  at  an  improper  time.  In  such  a 
case  we  ought  not,  and  cannot  give  any  redress.  We  ought  not,  because  the  evidence  has  not 
done  injustice,  and  the  court  had  the  disposition  of  its  own  time,  and  might  or  might  not  hear  it, 
as  time  and  other  good  reasons  might  require.  We  cannot,  because,  if  we  were  to  reverse  on 
that  account,  it  would  only  open  the  way  to  admit  the  same  evidence  in  a  time  and  manner 
which  could  not  be  objected  to.''     Id.  118. 

The  general  rule  is  adhered  to  with  the  greatest  strictness  in  criminal  cases.  Thus,  on  a  pros- 
ecution for  larceny,  which  was  sustained  in  the  first  instance  merely  by  the  prisoner's  possession 
of  the  stolen  goods,  the  latter  proved  by  his  daughter  that  he  bought  the  goods  of  T.  The  pros- 
ecutor then  called  T.  for  the  first  time,  but  was  restrained  from  inquiring  of  him  any  further  than 
to  negative  the  sale,  for  he  was  a  witness  in  reply.  On  asking  bun  whether  he  did  not  see  the 
prisoner  steal  the  goods,  the  inquiry  was  stopped,  as  T.  was  not  called  in  chief,  and  in  the  first 
instance,  as  he  should  have  been,  to  warrant  his  giving  evidence  in  chief.  Being  a  witness  in 
reply,  he  could  only  be  received  so  far  as  his  testimony  went  to  destroy  the  case  set  up  by  the 
prisoner.  Eex  v.  Stimpson,  2  Carr.  &  Payne,  415.  The  following  oivU  cause  presents  the  same 
strict  adherence  to  the  rule:  In  an  action  for  work  and  labor,  surveyors  were  called  for  the  de- 
fendant to  prove  that,  in  the  year  1831,  they  surveyed  the  work,  and  that  in  their  judgment  the 
plaintiff's  charges  were  £100  too  much.-  To  show  that  the  plaintiff's  charges  were  only  £60  too 
much,  he  then  offered  in  reply  a  letter  of  1829,  from  the  defendant's  attorney,  admitting  a  survey 
which  made  them  so.  Scarlett  objected.  "  This  is  not  in  reply.  It  does  not  contradict  my  case- 
It  does  not  show  that  in  1831  the  value  was  not  what  my  witnesses  state."  P.  Pollock  : — "  It 
is  competent  for  me  to  show  that  it  was  not  so ;  for,  in  1829,  the  defendant  sets  up  a  different 
valuation."  Lord  Tenterden  thought  the  letter  should  have  been  put  in  as  a  part  of  the  original 
case,  and  could  not  come  in  reply.  Knapp  v.  Haskall,  4  Carr.  &  Payne,  590.  Both  the  above 
cases  seem  to  carry  the  rule  out  in  a  strict  and  literal  application.  They  declare  that  your  evi- 
dence in  reply  must,  in  direct  and  express  terms,  meet  and  negative  the  defendant's  proof,  and 
not  inferentiaUy.  In  the  first  (Rex  v.  Stimpson),  we  might  argue  that  if  the  witness,  T.,  saw  the 
prisoner  steal  the  goods,  it  was  strong  to  negative  the  evidence  given  that  he  had  bought  them 
of  T. ;  and  iu  the  last  (Knapp  v.  Haskall),  that  if  the  plaintifl''s  work  was  worth  £40  more  in 
1829,  the  same  work  was  worth  as  much  in  1831.  Either  inference  would  be  a  negative  upon, 
and  direct  answer  to  the  defence ;  but  the  learned  judges,  we  perceive,  held  that  the  plaintiff 
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should  have  introduced  such  circumstantial  proof  in  the  first  instance.  The  cases  are  valuable 
as  giving  us  the  iie  plus  vMra.  In  an  action  for  the  negligent  driving  of  the  defendant's  coach, 
the  plaintiff  gave  evidence  of  the  goods  destroyed  by  that  act  being  in  possession  of  his  servant. 
The  witness  who  proved  this  was  cross-examined,  with  a  view  of  showing  the  goods  to  be  the 
property  of  P.,  and  the  defendant  called  witnesses  to  prove  them  the  property  of  P.  Senib.,  the 
plaintiff  might  have  called  P.  as  a  witness  in  reply  to  prove  that  the  goods  were  not  his.  Pat- 
terson, J.,  seemed  to  think  it  would  be  otherwise,  if  the  testimony  were  not  merely  negative  to 
show  the  goods  not  the  property  of  P. ;  and  that  if  it  went  farther  to  show  that  they  belonged 
to  the  plaintiff,  P.  should  have  been  called  in  chief  before  the  plaintiff's  testimony  was  closed. 
"Whittingham  v.  Bloxham,  4  Carr.  &  Payne,  591.  In  Rowe  v.  Brenton  (3  Mann.  &  Ryl.  133),  a 
point. of  the  same  kind  was  started.  The  action  was  trover  for  copper  ore,  the  title  depending 
on  multifarious  circumstantial  evidence,  showing  a  right  to  an  estate  in  lands,  and  deducing  or 
repelling  a  right  to  a  mine  in  a  mining  country.  Yet  it  was  held,  or  at  least  very  strongly  inti- 
mated by  the  judges  (the  trial  being  at  bar)  that  the  plaintiff  must  exhaust  all  his  evidence  of 
property  in  the  first  instance,  and  in  reply  could  only  be  heard  to  contradict  the  defendant's  wit- 
nesses as  toparticular  facts.  Bayley,  J.,  said :  "  Where  evidence  is  given  on  one  particular  point, 
you  give  the  whole  of  your  evidence  on  that  point."  Page  139.  On  the  6th  day  of  the  trial 
(p.  304),  the  defendant  put  in  papers  to  show  they  had  a  right  to  take  ore  at  H.  This  was  after 
the  defendant  had  closed  his  main  evidence ;  but  the  plaintiff  had  set  up  a  claim  for  the  ore 
taken  at  H.,  a  parcel  distinct  from  the  place  where  his  main  claim  lay.  Brougham :  "  They  might 
have  given  this  evidence  in  the  first  instance."  Lord  Tenterden,  Ch.  J. :  "  How  could  they  tell 
that  you  would  give  any  speciflo  evidence  against  H.  They  meet  it  now."  All  this  shows  that 
the  court  must  have  a  discretion ;  if  not,  surprise  and  management  could  not  be  obviated.  Hera 
was  a  protean  claim  and  defence  running  through  seven  days'  trial  at  bar. 

The  English  courts  have,  in  other  cases,  allowed  exceptions  to  the  rule,  though  with  evident 
reluctance  and  caution.  After  the  plaintiff  had  closed  his  evidence,  Best,  Ch.  J.,  allowed  him  to 
call  a  witness  to  prove  the  dishonor  of  a  note,  without  which  formality  the  action,  otherwise  mer- 
itorious, must  have  failed ;  and  said  he  would  always  allow  a  party  to  adduce  fresh  evidence,  on 
points  of  this  kind,  which  went  to  sustain  the  justice  of  the  case,  and  was  little  more  than  mat- 
ter of  form ;  and  such,  he  said,  Abbott,  Ch.  J.,  had  declared  to  be  his  practice,  though  he  would 
not  allow  such  testimony  to  get  rid  of  any  difficulty  on  the  merits  of  the  case,  or  anything 
against  the  justice  of  it.  Giles  v.  Powell,  2  Carr.  &  Payne,  259.  Accordingly,  in  an  action  for 
a  malicious  arrest,  the  plaintiff  having  dosed  his  evidence,  and  the  defendant's  counsel  begun  to 
address  the  jury.  Lord  Tenterden,  C.  J.,  said  he  should  nonsuit  the  plaintiff,  because  there  was 
no  proof  of  malice.  The  plaintiff's  counsel  then  offered  to  call  proof  of  that.  But  the  chief  jus- 
tice said,  "  If  you  had  any  more  evidence,  you  should  have  adduced  it  before  you  closed  your 
haps  too  much,  as  I  am  sorry  to  say  a  great  many  other  rules  have  been.  The  plaintiff  must  be 
case."  Brougham  said  that  strict  rule  had  been  very  much  relaxed.  The  chief  justice  replied,  "Per- 
caUed."  George  v.  Radford,  3  Carr.  &  Payne,  464.  Previous  to  these  cases,  it  had  been  held  by 
Park,  J.,  after  some  hesitation,  where  counsel  had  closed  the  plamtiff's  case,  but  stated  that  he 
had  omitted  to  prove  a  fact  in  its  proper  place,  because  it  was  so  plain  he  supposed  it  would  not 
be  disputed,  that  he  might  now  show  the  fact,  though  after  an  objection  raised  for  the  defect. 
Brown  v.  Giles,  1  Carr.  &  Payne,  118.  '  > 

We  had  occasion  also  to  notice  (ante,  note  223)  the  application  of  the  rule  by  the  English 
courts  in  another  form  more  rigid  than  has,  we  believe,  been  recognized  by  the  American.  We 
allude  to  the  necessity,  whicli  has  sometimes  been  imposed  upon  the  plaintiff,  of  giving  evidence 
in  chief,  anticipating  or  avoidmg  some  supposed  defence  set  up  in  the  defendant's  special  plea. 
The  rule  has  often  been  acted  upon  in  that  sense,  and  is  thus  laid  down  in  a  late  case  at  Nisi 
Prius,  by  Littledale,  J. :  "  When  affirmative  pleas  of  justification  are  put  on  the  record  with  the 
general  issue,  the  plaintiff's  counsel  may,  if  they  please,  not  only  prove  the  facts  of  the  declara- 
tion, but  also  may,  in  the  first  instance,  and  before  the  defendant's  case  is  gone  into  at  all  go 
into  any  evidence  which  goes  to  destroy  the  effect  of  the  justifications,  by  way  of  anticipating  the 
defence ;  Or,  if  they  please,  content  themselves  with  proving  the  fact  on  the  general  issue,  and 
then  close  their  case,  leaving  the  defendant  to  make  out  his  justifications  as  he  can,  and  after- 
wards go  into  evidence  in  reply  as  to  the  justifications.  But  if  the  plaintiff's  counsel,  knowing 
by  the  pleas  what  the  defence  is  to  be,  close  their  case,  and  trust  to  evidence  in  reply,  they  are 
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to  'be  restricted  to  such  evidence  as  goes  exactly  to  answer  tlie  ease  proved,  or  attempted  to  be 
proved,  by  the  defendant  in  support  of  the  justifications,  and  they  cannot  be  allowed  to  go  beyond 
it"  Pierpont  v.  Sttapland,  1  Oarr.  &  Payne,  4S7.  The  same  strictness  has  been  extended  to  an 
affirmative  defence  under  the  general  issue,  without  any  plea  or  written  notice  indicating  what 
the  defence  will  be,  where  the  plaintiff  is  in  any  way  apprised  oi,  or'put  upon  his  guard  against 
the  defence;  by  the  course  of  the  opposite  counsel  Thus,  in  an  action  for  breach  df  promise  of 
marriage,  if  it  appear  that  the  defendant  was  induced' to  make  the  promise,  or  to  continue  the 
connection,  either  by  misrepresentation  or  willful  suppression  of  the  real  state  of  the  circumstances 
of  the  family  and  previous  life  of'  the  plaintiff,  this  goes  in  bar  of  the  action,  and  not  to  the  dam- 
ages only;  aiid'if  the  defendant's  counsel  cross-examines  as  to  certain  misrepresentations  made 
to  the  defendant,  and  deceptions  practiced  on  him,  this  is  to  be  considered  as  notice  to  the  plain- 
tiff's counsel-of  the  line  of  defence ;  and  therefore,  if  he  has  letters  of  the'  defendant,  tending  to 
show  that  he  knew  the  real  state  Of  the  facts,  the  plaintiff's  counsel  ought  to  give  them  in  evi- 
dence before  the  pl&intiff's  case  is  closed;  and  he  will  not  be  allowed  to  put  them  in  as  evidence 
in  reply.    "Wharton  v.  Lewis,  1  Carr.  &  Payne,  529. 

The  American  appliication  of  the  rule  in  these  and  the  like  cases  is  supposed  to  be  more  cor- 
rectly indicated  by  a.  late  case  in '  South  Carolina.  The  question  was  whether,  in  ejectmenti 
where  the  defendant  had  shown  a  grant  older  than  the  plaintiff's,  the  latter  should  be  allowed,  by 
his  evidence'  in  reply;  to  destroy  the  force  of  the  defendant's  grant;  by  showing;  a  previous  pds- 
session  in  another,  adverse  to  the  defendant's  grantor,  during  the  period  of  the  Statute  of  Limita- 
tions, or  whether  the  plain'tiff  was  not  bound  to  have  given  auoh  evidence  in  the  first  instanoel 
Held  that  the  evidence  was  proper  in  reply.  Scott  v.  Woodward,  2  M'Oord,  161.  And  per 
Nott,  J.:  "Anything  may  be  given  in  evidence  in  reply,  which  is  a  direct  answer  to'  that  pro- 
duced on  the  part  of  the  defendant.  ■  If  a  defendant  give,  in '  evidence  a  release,  the  plaintiff  niay 
reply  forgery.  If  he  offer  a  discount  {set-off),  the  plaintiff  may  show  that  it  has  been  paid,!  or,  as 
in  this  case,  that  it  has  been  barred  by  the  Statute  of  Limitations.  In  the  case  under  considera- 
tion, the  defendant  produced  an  older  grant;  the  plaintiff  offered  to  do  away  thi  effect  of  it  by 
proving  an  ad+erSe  possession.'  Until  the  defendant's  grant  was  prbduced,  the  plaintiff  had 
shown  a  good  title  in  himself;  and  '  when  a  plaintiff  has  established  hiS  case,  he  need  '  offer''  no 
further  evidence  until  some  proof  is  offered  on  the  other  side  to  destroy  or  impair  it.  The  plain- 
tiff could  not  know  that  the  defendant  would  rely  on'  ah  older  grant,  or  that  he  even  had  one, 
until  it  was  produced;  and  Bvenif  he  had  known' it,  would  not  have  been  required,  and  perhaps 
not  allowed  to  impede  the  business  of  the' court,  by  giving  evidence  in  anticipation  of  testiinony 
which  might  not  exist,  or  not  be  produced ;  and  although  such  a  method  of  proceeding  must  ne- 
cessarily allow  the  defendant  the  right  of  rejoining  in  evidence,  yet  that  furnishes  no' objection. 
Such  a  course  must  frequently  be  pursued  when  a  defendant  is  permitted  to  give  in  evidence  any 
special  matter  which' leads  to  a  distinct  issue  in  which  he  stands  in  the  situation  of  a  plaintiff." 
The  learned  judge  instances  the  common  case  of  a  set-off  barred  by  the  Statute  of  Limitations, 
where  the  defendant  replies,  in  proofi' a  new  promise.  He  also  states  an  adjudged  case:  The 
plaintiff' 'claimed  land  ' as  pilrchaSed  at  sheriff's  sale,  on  execution  against  the  defendant;  who 
showed  a  deed  to  a  third  person,  dated  before  the  judgment.  Held  that  the  plaintiff  might  reply 
by  showing  a  deed  to  himself  from  the  defendant's  grantee.  Id.  162,  163.  The  case  is  cited  by 
the  judge  at  p.  163  (M'Kie  v.  Reynolds,  MS.  A.  D.  1801),  in  which,  the  testiihony  being .  denied 
below  as  improper  in  reply,  the  Court  above  reversed  the  decision,  on  appeal. 

On  the  other  hand,  in  Pennsylvania^  we  are  presented  with  the  o[ipoSite  extreme  of  indulgence 
and  relaxation.'  After  the  process  of  examination,  cross-examination  and  re-examination  has  been 
concluded  according  to  the  general  rule,  that  is  to  say,  after  the  point  is  reached' where  a  court, 
sedulous  of  but  common  dispatch,  would  seem  to  be  under  a  necessity  of  closings  the  ■  case,  the 
counsel  who  exammed  in' chief  is,  on  the  re-examination,  allowed  to  ask  any  material  question 
omitted  in 'his  first  esaminaltioU,' even 'in  respect  to  new  matterj  and  then  there  may  be  a'second 
cross-examination  upon  such  matter.  The  court,  at  their  discretion,  may.permit  either  party  to 
examine  a  witness' over  and  ove'r  again  to  the  same  matter,  at  anytime  during  the  trial.  But  the 
court  willj  aafar  as  possible,  avoid  allowing  ariy.undue  advantage  to  a  patty.  Thus,  should  he  de- 
clare his' testimony  to  be  closed;  in  consequence  of' which  the- other  'should  dismiss  some  of  his 
witnesses,  new  testimony,'  which  might,  perhaps,  have  otherwise  been  contradicted  by  them,  can- 
not be  received.    These 'rnleb  were  laid  down 'by  Tilghman,'  C.  J.,  on  the  following  occasion :'  In 
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assumpsit,  the  plaintiff,  by  one  witness,  proved  the  defendant's  promise  generally,  and  declared  his 
case  closed;  the  defendant,  on  cross-examination  of  the  witness,  showed  that  the  promise  was 
made  on  Sunday.  The  plaintiff,  in  reply,  asked  the  witness  if  he  had  not  heard  the  defendant 
promise  on  any  day  other  than  the  Sunday ;  which,  tliough  objected  to,  was  allowed ;  and  held 
well  on  error.  Curren  v.  Connery,  5  Binn.  488.  And  see  Richardson  t.  Stewart's  Lessee,  4 
Binn.  198.  This  is  an  indulgence  which  perhaps  any  court  would  have  granted  under  the  par- 
ticular circumstances.  The  great  latitude  in  which  it  seems  generally  to  be  accorded,  would 
sometimes  probably  produce  the  evils  mentioned  by  Mills,  J.,  in  Braydon  t.  Goulman  (swprd). 
But  the  case  of  Curren  v.  Connery  is  rather  to  be  taken  as  a  history  of  the  practice,  than  as  an 
interference  with  the  power  of  the  court.  And  the  courts  of  Pennsylvania  are  not  -without  in- 
stances wherein  the  general  rule  has  been  fully  recognized.  Thus,  in  a,  subsequent  case,  it  is 
said  that,  strictly,  after  the  plaintiff  has  closed  his  evidence  and  the  defendant's  H  heard,  the 
plaintiff  can  only  call  witnesses  in  reply ;  yet  it  was  held  that  it  is  not  any  objection  to  such 
evidence  that  while  it  operates  ag  a  reply,  it  at  the  same  time  cures  a  defect  which  the  plain- 
tiff had  left  in  his  case  when  he  rested.     Cutbush  v.  Gilbert,  4  Serg.  &  Eawle,  651. 

The  rule  has  several  times  been  laid  down  and  applied  with  considerable  strictness  by  the 
courts  of  the  United  States.  After  the  defendant  had  closed  his  evidence  as  to  a  custom,  to 
which  the  plaintiff  in  his  opening  had  examined  witnesses,  the  court  (Washington,  J.)  refused  to 
allow  the  plaintiff  to  go  into  further  evidence  as  to  the  same  question ;  because  the  defendant 
had  not  given  any  new  testimony  to  the  question,  on  his  side.  GUpins  v.  Consequa,  1  Pet.  C.  C. 
R.  85,  89  ;  and  S.  C,  3  Wash.  C.  C.  R.  84.  And  held  in  a  subsequent  cause,  that  the  answer  to 
a  question  put  to  a  witness  examined  by  the  plaintiff,  in  reply,  must  tend  either  to  contradict  or 
discredit  the  defendant's  witness,  or  be  rendered  necessary  by  some  evidence  on  his  part.  Evans 
v.  Baton,  1  Pet.  C.  C.  R.  322,  338.  But  in  reply  to  a  new  transaction  which  had  come  out  in  the 
defendant's  testimony,  and  to  a  new  argument  which  might  arise  from  it,  evidence  in  reply  was 
received.    Gilpins  v.  Consequa,  1  Pet.  C.  C.  R.  89,  90 ;  S.  C,  3  Wash.  C.  C.  R.  84. 

There  is  perhaps  generally  a  danger  of  injustice,  in  allowing  the  examination  of  witnesses  to  be 
renewed,  after  both  parties  have  rested.  Witnesses,  who  generally  attend  with  reluctance,  and  can 
with  difficulty  be  depended  on  as  being  in  court  on  the  call  of  the  cause,  and  during  the  trial,  are 
apt  to  seize  on  such  a  crisis  as  an  entire  absolution  from  farther  attendance,  and  retire  from  court. 
The  question  whether  the  examination  shall  be  opened,  is,  therefore,  often  very  far  from  standing 
merely  upon  a  waste  of  the  time  of  the  court,  or  a  mistaken  omission,  or  a  new  discovery  of  evi- 
dence on  the  side  proposing  to  open  the  case.  It  may  work  a  material  wrong  to  the  opposite 
party,  who  is  thus  perhaps  left  unable,  even  by  his  own  deposition,  to  explain  wherein  he  is  to 
suffer.  To  him  it  is  many  times  of  peculiar  importance  that  aU  the  testimony  should  be  heard, 
while  his  witnesses,  and  his  entire  means  of  private  and  pubUc  explanation  are  present,  or  within 
his  immediate  reach.  Tet,  in  all  oases,  it  is  a  matter  of  discretion  with  the  judge,  in  any  stage 
of  the  cause,  before  the  jury  shall  have  retired,  to  allow  the  re-examination  of  .witnesses,  and 
perhaps  receive  additional  witnesses ;  and  it  is  generally  taken  as  quite  a  hard  measure  of  jus- 
tice, when  he  refuses.  The  rule  has  accordingly  been  often  relaxed  in  favor  of  accidental  omis- 
sions. The  inadvertance  of  counsel,  in  not  proving  a  notice,  was,  on  his  statement  of  the  acci- 
dent, allowed,  after  motion  for  »  nonsuit,  and  the  proofs  closed;  and  that  by  a  new  witness. 
Campbell  v.  Ingraham,  1  Rep.  Const.  Ct.  293.  We  have  before  noticed  several  of  the  like  in- 
stances in  the  English  courts.  The  judge,  in  Campbell  v.  Ingraham,  said  he  should  have  thought 
himself  committing  an  act  of  injustice,  had  ho  refused  the  testimony,  which  it  was  every  day's 
practice  to  allow,  under  such  and  the  like  circumstances.  Id.  394 ;  Tucker's  Case,  N.  Y.  Gen. 
Sess.,  Dec.  1820,  Colden,  Mayor,  presiding,  5  C.  H.  Rec.  164,  S.  P.,  in  a  criminal  case. 

After  the  plaintiff  I'ested  his  cause,  the  defendant  proposing  to  sum  up,  without  introducing 
any  evidence  on  his  side,  the  plaintiff  was  still  allowed  to  add  other  witnesses  on  liis  part,  th« 
court  having  strongly  intimated  that  his  action  had  not  been  sustained.  Mayor's  Court,  Green  v. 
Cornwell,  Riker,  Recorder,  presiding,  Jan.  1816,  1  C.  H.  Rec.  11.  The  admission  or  rejection  of 
a  witness,  after  the  case  is  closed,  is  mere  matter  of  discretion.  Error  will  not  lie,  on  either 
grouud.  Frederick  v.  Gray,  10  Serg.  &  Rawle,  102.  And  under  circumstances,  a  new  witness 
may  be  received,  even  after  counsel  have  begun  to  address  the  jury ;  and  sembk,  a  witness  who 
has  been  subpoenaed,  but  does  not  come  before,  may  then,  if  the  judge  choose  to  allow  it,  be  re- 
ceived.   Duncan  v.  MoCullough,  4  Serg.  &  Eawle,  482.    But  not,  if  one  party  have  discharged 
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his  witnesses,  and  one  of  them  is  not  to  be  found,  and  the  witnesses  of  the  other  party  were  all 
present,  and  might  have  been  sworn.  Id.  Semble,  the  judge  may,  in  his  discretion,  allow  wit- 
nesses to  be  sworn,  who  arrive  after  the  testimony  is  closed,  and  even  aS  late  as  when  the  plain- 
tiff's counsel  rise,  and  begin  to  reply.  Legget  v.  Boyd,  3  "Wend.  376.  The  granting  or  refusing 
to  delay  a  trial  until  absent  witnesses  arrive,  will  equally  be  left  to  the  judge's  discretion.  Legget 
v.  Boyd,  3  Wend.  376.  After  the  counsel  for  the  defendant  had  summed  up,  the  prosecuting  at- 
torney was  allowed  to  add  other  testimony,  it  appearing  that  it  was  newly  discovered.  Sturdi- 
vant's  Case,  N.  T.  Gen.  Sess.,  Radcliff,  Mayor,  presiding,  July,  1816,  1  0.  H.  Rec.  110. 

So,  on  the  other  hand,  the  judge,  in  his  discretion,  may  refuse  such  testimony.  That  was  done 
in  Jackson  ex  dem.  Johnson  v.  Tallmadge,  4  Cowen's  R.  450.  There  the  plaintiff  offered  addi- 
tional evidence  of  acquiescence  in  a  practical  location  of  land,  to  affect  a  party  in  ejectment, 
which  the  Circuit  refused  to  hear ;  and  the  Supreme  Court  refused  to  interfere  on  a  motion  for 
a  new  trial.  Id.  451.  Where  counsel  are  fully  apprised  of  the  existence  and  materiality  of  testi- 
mony, and  yet  wait  till  either  party  have  summed  up,  it  should  be  excluded.  It  is  a  general  rule, 
that  after  counsel  ha-ve  submitted  their  remarks  to  the  jury,  no  additional  testimony  can  be  re- 
ceived. But  this  matter  lies  in  the  discretion  of  the  court.  Phelan's  Case,  N.  Y.  Gen.  Sess.,  Ri- 
ker,  Recorder,  presiding,  Dec.  1821,  6  C.  H.  Rec.  91,  93,  94.  And  witnesses  were  excluded, 
though  they  did  not  arrive  till  after  the  defendant's  counsel  had  summed  up,  and  though  he 
went  to  trial  under  a  belief  that  they  would  arrive  before  the  people's  case  had  closed.  People 
V.  Demott,  N.  T.  Gen.  Sess.,  Riker,  Recorder,  presiding,  Deo.  1822,  1  Wheel.  Cr.  Cas.  122,  123. 
After  the  counsel  for  the  defendant  had  summed  up,  he  offered  an  additional  witness,  on  an  affi- 
davit that  he  had  not  been  introduced  before,  because  the  defendant  had  left  town,  by  reason  of 
iU  health:  and  showed  what  he  could  prove;  which  was  not  relevant.  It  being  overruled,  on 
error,  the  court  said  he  was  not  only  bound  to  show  a  good  excuse,  but  that  the  testimony  pro- 
posed would  have  conduced  to  change  the  verdict.  Haley  v.  Hickman's  Heirs,  Litt.  Sel.  Casesi 
266,  269. 

Witnesses  may,  of  course,  by  mutual  consent  of  parties,  be  examined  or  re-examined  at  any 
stage  of  the  trial,  and  even  by  the  jury,  after  they  have  retired.  Brown  v.  Co  well,  12  John.  R. 
384.     And  see  Merrills  v.  Law,  9  Cowen's  R.  65,  67. 

Occasionally,  the  delay  of  a  trial,  and  even  the  discharge  of  a  jury,  becomes  necessary,  in  order 
to  complete  the  examination  of  witnesses.  Thus,  if  a  witness  be  seized  with  sudden  illness,  so 
that  a  full  examination  cannot  be  had,  the  true  course  seems  to  be  for  the  party  to  move  a  post- 
ponement of  the  trial,  which  it  is  presumed  the  court  may  grant,  even  if  it  requires  the  discharge 
of  the  jury,  and  a  re-trial.  But  where  the  cross-examination  of  the  plaintiff's  witness,  after  being 
commenced,  was  interrupted  by  a  fit,  so  that  it  could  not  be  completed,  and  the  plaintiff  was  pre- 
vented from  re-examining,  yet  neither  party  requesting  a  postponement,  the  court  refused  a  new 
trial,  on  the  application  of  the  plaintiff,  v/ho,  notwithstanding,  chose  to  go  on  with  the  trial,  and 
take  the  chance  of  a  verdict  against  him.  He  complained  that  he  was  deprived  of  all  opportu- 
nity to  re-examine,  to  certain  points  coming  out  on  the  cross-examination,  which  required  expla- 
nation by  a  re-examination.    Depeyster  v.  The  Columbia  Ins.  Co.,  2  Cain.  R.  85. 

Foreign  witnesses  and  natives,  when  incapable  of  speaking  the  English  language  intelligibly, 
must  testify  through  an  interpreter,  as  we  suggested  in  noticing  the  form  of  the  appropriate 
oaths  in  such  cases,  ante,  note  566.  In  this  form,  a  deaf  and  dumb  person  may  be  examined  by 
finger  signs,  even  in  capital  cases.  Yet,  when  the  witness  can  write,  the  better,  because  the 
more  certain  mode,  is  to  require  him  to  write  his  answers.  Morrison  v.  Lermard,  3  Carr.  &  Payne, 
127.  Otherwise,  if  he  be  an  imperfect  writer,  but  well  acquainted  with  signs ;  for  then  the  lat- 
ter is  the  better  mode.     State  of  Connecticut  v.  De  Wolf,  8  Conn.  Rep.  93,  99. 

On  trying  a  chancery  feigned  issue  under  an  order  that  A.,  not  a  party,  "be  at  liberty  to 
attend  the  trial  of  such  issue,"  his  counsel  cannot  address  the  jury,  nor  call  witnesses ;  but  may 
cross-examine  and  suggest  points  of  law.    Wright  v.  Wright,  4  Carr.  &  Payne,  389. 

A  witness  was  irregularly  subpoenaed  by  the  defendant,  who  did  not  pay  him  his  fees.  Being 
afterwards  regularly  subpoenaed  by  the  plaintiff,  he  was  sworn  and  examined  in  chief  for  the 
plaintiff;  and  then  refused  to  submit  to  a  cross-examination  by  the  defendant,  till  his  fees  were 
paid  by  him.  Held,  that  he  must  submit  to  a  cross-examination.  Bdmond_s  v.  Pearson,  3  Carr. 
&  Payne,  113. 

Other  mere  questions  of  practice  and  discretion  at  Nisi  Prius  relate  to  the  order  of  time  in 
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■v^hioh  one  piece  of  evidence  is  to  precede  or  follow  another. .  All  the  cases  agree  that  this  i^ 
under  the  ahsolute  direction  of  the  presiding  judge.  He  may  receive  evidence  at,  an  early  stage, 
which  apparently  ought  to  be  used  in  reply ;  and  yet  error  wiU  not  lie.  Salmon  v.  Ranee,  3 
Serg.  &  Eawle,  311,  314.  So  fraud  in  a,  vendor,  to  affect  the  vendee,  may  be  proved, before 
knowledge  and  concurrence  in  the  fraud  by  the  vendee  is  shown,  though  both  may  be  necessary 
to  affect  tlR  latter.  Cotton  v.  Haskins,  Litt.  Sel.  Cas.  151,  152.  So,  in  defending  an  action  of 
trespass  de  ionis,  the  defendant  may  prove  a  warrant  of  distress  before  he  proves  the  lease.  Lusk 
V.  Colvin,  3  Halst.  62.  And  see  Rex  v.  Solomon,  Ry.  &  Mood.  N".  P.  Cas.  252.  So  a  bankrupt's 
examination,  though  the  other  side,  offer  to  show  that  it  was  never  completed,  being  interrupted 
by  a  fit  of  apoplexy  which ,  seized  the  bankrupt ;  for  that  may  be  shown  afterwards,  in  reply. 
Jones  V.  Fort,  1  Mood.  &  Malk.  196,  and  note  a,  197,  198.  So  a  deed,  emancipating  a  slave  in  a 
foreign  state,  before  the  law  giving  the  power  of  emancipation  is  proved  (Hawkins  v.  Van 
Wyckle,  6  Mart.  Lou.  Rep.  418) ;  or  the  sworn  copy  of  a  deed  or  secondary  evidence  (on  the 
ground  of  loss)  before  its  existence  and  execution.  Allen's  lessee  v.  Parish,  3  Hamm.  Rep.  lOt- 
So  in  conspiracy,  letters  going  to  implicate  persons  not  parties  to  them,  or  now  apparently  having 
£|.ny  connection  with  them,  letters  and  particular  acts  before  a  combination  is  proved,  letters, 
orders  and  other  papers  which,  per  se,  come  short  of  showing  the  crime ;  for  all  these,  and  the 
Ijke,  may  appear  afterwards  to  be  relevant,  and  to  be  properly  connected  with  other  matters,  so 
as  to  make  them  available.  The  Commonwealth  v.  Boyer,  2  Wheel.  Cr.  Gas.  Ii2--li1,  Questions 
of  this  nature  must  often  arise,  where  the  case  is  to  be  made  out  by  a  series  of  connected  or  con- 
secutive proofs.  Of  this  we  had ,  sever9,l  instances,  ante,  and  in  several  of  our  notes  on  circum- 
stantial evidence. 

Another  mere  matter  of  practice  or  discretion,  as  to  the  order  of  testimony,  seems  to  be  the 
time  at  which  a  joint  defendant,  in  an  action  for, a  tort,  against  whom  no  evidence  is  adduced^ 
shaU  be  .acquitted,  in  order  to  swear  him  as  a  witness.  The  general  practice  we  saw,  o»te,of  the 
text,  and  note  196,  and  the  eases  there  cited.  The  doctrine  of  discretion  is  advanced  and 
ill^istratedin  note  a,  to  Jones  v.  Port  (1  Mood.  &  Malk.  197, 198). .  It  will  be  seen  that  Best,  0.  J. 
once  denied  the  right  to  acquit  at'  any  stage  before  all  the  defendants  had  gone  through  with 
their  testimony.  But  though  this  may  be  the  general  rule,  it  seems  clearly  to  be  relaxable  at  the 
judge's  discretion,  under  the  circumstances.    . 

In  conducting  the  defence,  where  several  defendants  appear  by,  separate  counsel,  the  practice 
is,  for  the  senior  counsel  among  them  to  cross-examine  and  address  the  jury  first,  when  the 
other  counsel  follow  in  the  order  of  seniority  with  their  cross-,examipation  and  address,  and  then 
such  defendants  as  conduct  their  cause  in  person. .  Then  the,  counsel  who  first  addresses  the  jury 
examines  his,  witnesses.  The.  other  counsel  and  defendants,  in  the  same  order  as  before,  then 
call'apd  examine  their  respective  witnesses,  when  the  prosecutor's  counsel  is  heard  in  reply. 
Sometimes  each  counsel,  &c.,  in  the  above  order,  cross-examines,  addresses  the  jury,  and  calls 
and  examines  hia  witnesses,  before  the  defence,  of  any  other  is  entered  uppn.  In  the  case  of 
conspiracy,  the  defences,  all  proceed  according  to  the  order  in  which  the  defendants  are  named 
in  the  indictment,  whether  they  defend  by  counsel  or  in  person.  And,  in  the  latter  case,  some- 
tinjes  a  defendant  in  person  i?i  allowed  to  cross-examine,  address  the  jury  after  the  conclusion  of 
the  prosecutor's  case,  and  call  his  witnesses,  before  counsel  for  the  other  defendants  is  heard. 
The  whole  seems  to  be  matter  of  practice  resting  in  the  discretion  of  the  judge,  who  will  some- 
times deviate  from  the  ordinary  course,  according  to  circumstances.  Rex  v.  Sutton,  1  Carr.  & 
Payne,  321,  and  note  o,  to  that  case. 

If  defendants  appear  and  plead  jointly  by  one  attorney,  aoad,,  at  the  trial,  counsel  appear  for 
but  one  defendant,  both  he  and  the  other  may  cross-examine,  but  the  counsel  alone  shall  address 
the  jury.  Perring  v.  Tucker,  i  Carr.  &  Payne,  70;  S.  C,  1  Mood.  &  Malk.  391.  If  tbey  sever 
i^,  pleading  and  have  separate  defences,  they  can  be  each  heard  by  counsel,  as  if  they  were 
separate  defendants  (Id.) ;  though  then,  where  they  are  in  the  same  interest — ^that  is  to  say 
where  their  defence  rests  on  the  same  point  or  ground,  as,  if  an  assumpsit,  all  rely  on  the  defence 
tha.t  credit  has  been  .given  to  another,  so  that  the  defendants  are  discharged — ^they  ciiunot,  by 
severing,  njake,  several  causes  out  of  one,  Chippendale  v.  Masson,  4  Campb.  174.  So  where  in, 
ejectment,  landlord  apji  tenant  defend  jointly,  the  tenant  having  no  right  except  what  he  derives 
from  the  landlord,  and  in  all  cases  where  the  defendants  stand  on  the  same  right,  though  they 
defeni}  by. different  attorneys,, tljs, defenqa  is  single,  even  where  they  have  separate  counsel;  but 
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Examination  of  -witnesses  apart. 

It  may,  in  some  cases,  Tje  thought  advisable  to  examine  witnesses  sepa- 
rately and  out  of  the  hearing  of  each  other,  with  a  view  to  obviate  the 
danger  of  a  concerted  story  among  them,  and  to  prevent  the  influefice 
which  the  account  given  by  one  may  have  upon  another.  For  this  pur- 
pose,  the  judge,  on  the  application  of  counsel,  will  order  the  witnesses  on 
both  sides  to  withdraw.(l)  An  attorney  in  the  cause,  whose  attendance  is 
necessary  in  court  to  instruct  his  counsel,  is  usually  excepted  from  this 
order,  (2)  upon  an  application  to  that  effect.(3)     Scientific  witneisses  allso. 


the  party's  counsel,  who  may  be  precluded  from  addressing  the  jury,  may  be  allowed  to  cross- 
examine  and  call  witnesses.  It  woulfi  be  otherwise  were  the  titles  separate.  Doe  ez  dem. 
Hogg  V.  Tindale,  3  Carr.  &  Payne,  452 ;  S.  C,  1  Mood.  &  Malk.  314. 

The  English  practice  appears  to  be,  that  where  the  defendant  calls  no'witnesses,  though  he 
open  a  defence,  the  plaihtifif's  counsel  is  not  to  bfe  heard  in  reply.  But  it  is  matter  of  di^bretion 
to  allow  a  repljf,  notwithstanding.  If  the  defendant  mtroduoe  the  least  evidence — ^if  it  be 
merely  a  rule  to  pay  money  into  court — the  right  to  reply  attaches  (Crerar  v.  Sodo,  1 
Mood.  &  Malk.  85) ;  though  this  particular  effect  of  a  rule  to  pay  money  was  taken  away  in  the 
Court  of  Bankruptcy  by  a  general  rule.  2  taunt.  267  ;  1  Mood.  &  Malk.  86,  note.  Even  a 
credit  in  ihe  plaintiff's  bill  of  particulars  was  in  one  case  holden  to  "be  evidence  of  the  defendant 
for  that  purpose.  Rymer  v.  Cook,  1  Mood,  k  Malk.  86,  87,  note  a.  But  quere.  See  ante, 
note  216. 

"Where  the  attorney-general  or  king's  counsel  appears  ofBcially  as  such  to  conduct  the  trial  for 
a  misdemeanor,  he  is  entitled  to  reply,  though  the  defendant  has  given  no  evidence.  Bex  v. 
Marsden,  1  Mood.  &  Malk.  439. 

The  court  wiU  allow  a  defendant  in  a  criminal  cause,  though  he  have  counsel,  to  address  the 
jury  and  cross-examine  witnesses ;  and  questions  may  be  suggested  to  him  by  his  counsel.  But 
the  counsel  alone  are  to  argue  questions  of  law.     Rex  v.  Parkins,  1  Carr.  &  Payne,  558. 

(1)  See  Southey  v.  Nash,  7  C.  &  P.  '632.  It  seems  doubtful,  whether  the  absence  of  the  wit- 
ness can  be  insisted  upon  as  a  matter  of  fight.  See  E.  y.  Cook,  13  How.  St.  Tr.  348 ;  E.  v. 
Vaughan,  Id.  494;  R.  v.  Goodere,  17  Id.  lOlb.  But  see  Southey  v.  Nash,  ut  swpra;  E.  v. 
Murphy,  8  C.  &  P.  3d7. 

(2)  'Pomeroy  v.  Baddeley,  Ry.  &  Mo.  430 ;  Everett  v.  Loiwdham,  5  C.  &  P.  91. 

(3)  See  R.  V.  Webb,  Ey.  &  M.  131,  n. 

Note  571. — ^Where  witnesses  are  ordered  to  withdraw,  each  party  fUmishes  his  list  of 
tliein  to  the  slierifF,  whose  duty  it  then  becomes  to  .take  charge  of  them,  and  see  that 
they  are  kept  out  of  the  hearing  of  each  other's  examination ;  and  if  the  order  be  vio- 
lated, he  will  then  know  it  and  apprise  the  party.  If  the.  sheriff  neglect  his  duty,  the  party 
win  not  be  responsible.  If  certain  of  the  witnesses  be  not, in, attendance,  but  are  coming  in, 
the  party  in  whose  behalf  thtfy  are  to  testify  must  either  put  their  names  on  the  list,  or  at 
his  peril,  see  fhat  they  do  not  violate  the  order,  by  coming  into  court  beibre  they  are  called 
to  testify.  If  there  be  no  pretence  that  the  newly  arrived '.witnesses  were  in  court,  and 
hearing  any  of  the  teSiiimony,  then  it  is  no  objection ,  that  their  names  were  not  furnished  to 
the  ^eriff,  and  they  may,  notwithstanding,  be  sworn.  Those  absent  when  the  order  to  with- 
draw 'is  made,  cannot  be  emliraced  by  it.  If  the  party  do  .not  furnish  a  list  to  the  sheriff, 
he  is  responsible  that  the  witnesses  present  shall  obey  the  order  to  withdraw.  Anon,,  1  Hill's 
R.  254,  255,  256.  In  tliiS  case,  though  lists  were  given  to  the  sheriff,  and  kept  filled  out  as  the 
witnesses  arrived,  yet  owing  to  a  continual  arrival  of  witnesses  who  were  to  speak  as  to  char- 
acter, the  order  was  accidentally  violated  by  some  of  them. .  In  the.  exercise  of  its  discretion 
the  court  heard  them ;  and  it  was  held  well,.,  especially  in ,  a  case  of  general  character  which 
O'Neafl,  J.,  hardly  thought  within  the  rule  requiring  witnesses  to  be  separated,  there  being 
such  slight  difference  in  the  facts,  if  any ;  all  the  witnesses  being  bound  to  speak  of  general 
reputation.    Id.  356.    He  remarks  that  tlie  object  of  separating  witnesses  is  to  afford  the  means 
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of  discovering  discrepancies  in  the  dififerent  accounts,  -wMch  (if  not  true)  the  witnesses  -will  give 
of  the  same  transaction,  which  he  seems  to  consider  as  inapplicable  to  these  Inquiries  into  char- 
acter. Id.  But  qnere,  where  there  may  be,  as  there  commonly  is,  a  cross-examination  as  to 
particulars.    See  farther  as  to  this  practice,  Woods  v.  M'Pheran,  Peck,  371. 

An  attorney  for  the  party  will  be  excepted  from  the  order.  Everett  v.  Lowdham,  5  Carr.  & 
Payne,  91.  In  this  case  he  was  mentioned  as  one  of  the  witnesses  who  had  been  subpoenaed, 
and  express  permission  obtained  for  him  to  remain.  In  Rex  v.  Webb  (3  Stark.  Ev.  1133),  the 
attorney,  who  remained,  was  excluded  as  incompetent,  but  he  was  not  excepted  from  the  order. 

It  is  always  in  the  discretion  of  the  judge,  to  receive  a  witness  who  remains  in  court  after  an 
order  to  withdraw,  except  in  the  Exchequer,  where  he  is  peremptorily  excluded.  Parker  v. 
M'William,  6  Bing.  683  ;  4  Moore  &  Payne,  480.  In  this  case,  the  witness  was  in  during  the 
plaintiff's  opening  speech,  hut  said  be  did  not  hear  it,  being  deaf,  though  he  seemed  capable  of 
hearing  a  low  tone.  The  court  would  not  interpose  and  grant  a  new  trial,  however,  because  it 
was  a  matter  entirely  for  the  presiding  judge  at  Nisi  Prius.  They  mentioned  several  cases 
where  it  would  be  proper,  as  where  the  witness  is  not  contumacious,  remains  in  court  accident- 
ally, or  by  contrivance  of  the  opposite  party.  It  is,  says  Mr.  Justice  Gaselee  (4  Moore  &  Payne, 
483),  purely  a  question  oT  Nisi  Prius  practice.  The  following  case  is  to  the  same  point :  The 
witness,  who  disobeyed  the  order,  was  received ;  but  confined  to  facts  distinct  from  those  stated 
by  other  witnesses  in  her  presence.  Beamon  v.  Ellice,  4  Carr.  &  Payne,  586.  In  Rex  v.  Colley 
(1  Mood.  &  Malk.  329),  one  of  the  withdrawn  witnesses  was  called  in  to  exhibit  a  plan,  and 
stayed  and  heard  some  witnesses,  and  he  was  examined.  Littledale  and  Gaselee,  J's,  held  that 
the  receipt  of  the  witness  depended  on  circumstances.  In  Eex  v.  Brown  (arson),  cited  in  a  note 
to  Beamon  v.  EUice  (supra),  a  witness  for  the  prisoner  had  retired,  but  returned  in  open  violation 
of  the  order.  Yet  he  was  examined.  In  the  Exchequer,  the  rule  excluding  a  witness  who  has 
disobeyed  the  order  is  inflexible.    Attorney-General  v.  Bulpit,  9  Price,  4. 

Witnesses  who  have  remained  in  court,  a  bystander  for  example,  notwithstanding  the  order 
to  withdraw,  may  still  be  called  to  impeach  the  character  of  a  witness  sworn  and  examined  in 
his  presence.  Such  an  accidental  witness  is  not  within  the  rule,  and  if  he  be  not  received,  it 
would  be  error.    Woods  v.  M'Pheran,  Peck,  Stl. 

In  North  Carohna,  it  has  been  held  that  a  defendant  in  a  criminal  case  could  not,  at  common 
law,  and  cannot  now  claim  as  a  right  that  the  witnesses  should  be  separated ;  nor  can  the  state, 
though  the  crown  might,  by  the  common  law.  It  is  now  granted  to  both  as  a  matter  of  indul- 
gence. Hence,  though  one  of  the  prosecutor's  witnesses  remain  in  court  after  an  order  made  to 
withdraw  at  the  prisoner's  request,  yet  the  witness  may  be  sworn ;  and  so  it  would  be  of  the 
prisoner's  witnesses.  Such  is  the  spirit  of  the  constitution  of  North  Carolina.  It  wUl  not  ex- 
tend a  greater  right  to  the  state,  in  this  and  the  like  respects,  than  it  accords  to  the  prisoner. 
The  witnesses  may  therefore  be  sworn,  on  either  side,  though  suffered  to  remain  even  by  design 
of  the  party.  The  State  v.  Sparrow,  3  Murph.  48'7.  Henderson,  J.,  in  this  case,  doubted  the 
right  to  exclude  for  incompetency  in  any  case,  as  a  consequence  of  the  witnesses  not  obeying  the 
order.  He  had  never  read  nor  heard  of  such  a  consequence.  He  did  not  find  that  this  was 
sanctioned  by  t!ie' cases  in  Foster,  Chitty's  Criminal  Law,  Bacon's  Abridgment,  or  Peake's  Evi- 
dence, which  he  had  examined.  They  all  speak  of  sending  out  witnesses,  but  do  not  speak  of 
incompetency  as  a  consequence  of  disobedience.  But  the  judgps  laid  the  main  stress  on  the 
"clause  in  the  constitution  giving  the  accused  a  rig)it  to  witnesses,  which  he  was  entitled  to  caU 
in  the  ordinary  way  without,  as  they  thought,  intending  to  recognize  the  refusal  to  withdraw  as 
a  ground  of  exclusion,  though,  when  the  list  should  be  called  over,  a  witness  were  omitted  even 
by  design.  This  would  not  go  so  far  as  to  let  in  witnesses  at  any  time,  after  arguments  closed, 
or  after  the  charge.  The  riglit  secured  to  the  prisoner  by  law  must  be  claimed  at  the  proper 
time,  i.  e.,  when  he  is  called  on  to  make  his  defence.  The  answer  to  a  subsequent  offer  of  tes- 
timony would  be,  that  the  party  had  not  availed  himself  of  the  proper  opportunity ;  and  his 
neglect  should  preclude  him.  Yet,  doubtless,  a  reftisal  by  either  party  to  comply  with  an  order 
of  separation  would  make  an  unfavorable  impression,  would  be  fairly  open  to  observation,  and  go 
to  the  credit  of  the  witnesses.     Id.  490  to  493. 

On  a  trial  of  slander  for  a  libel,  before  Best,  0.  J.,  with  not  guilty,  and  three  justifications,  on 
the  first  witness  being  called  for  the  defendant,  the  plaintiff's  counsel  applied  for  directions  for 
the  rest  of  the  witnesses  to  go  out  of  court.    Best,  0.  J.:  "I  confess,  that  for  one,  I  wish  the 
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who  attend  to  speak  to  matters  of  opinion,  are  generally  allowed  to  remain 
in  court ;  and,  indeed,  necessarily  must  do  so,  where  their  opinion  is 
formed,  as  is  often  the  case,  upon  facts  sworn  to  by  the  other  witnesses.(l) 

If  a  witness,  who  has  been  ordered  to  withdraw,  continue  in  court,  it 
was  formerly  considered  to  be  in  the  judge's  discretion  whether  or  not  the 
witness  should  be  examined.(2)  But  it  may  now  be  considered  as  settled, 
that  the  circumstance  of  a  witness  having  remained  in  court  in  disobe- 
dience to  an  order  of  withdrawal,  is  not  a  ground  for  rejecting  his  evi- 
dence, and  that  it  merely  affords  matter  of  observation. (3)  This  seems  to 
be  the  safest  and  justest  course — not  to  exclude  his  evidence  altogether, 
but  to  admit  it,  subject  to  such  remarks  as  the  circumstances  may  war- 
rant—^for,  otherwise,  an  innocent  party,  possibly  both  parties,  might  be 
made  to  suffer  a  serious  injury  from  the  carelessness  of  a  witness,  or  per- 
haps from  his  ill  designs  and  ill  will.  A  reluctant  or  hostile  witness 
might  thus  accomplish  his  purpose,  and  defeat  the  party. 

In  a  late  case,(4)  however,  of  an  action  of  trover  brought  for  articles 
sent  by  the  plaintiff  to  the  defendant,  an  auctioneer,  for  sale,  where  the 
defendant  claimed  a  lien  for  warehouse  room,  the  witnesses  had  been  or- 
dered out  of  court.  In  the  course  of  the  examination  of  a  particular  wit- 
ness, Pollock,  C.  B.,  intimated  that  it  was  not  necessary  to  go  on  further 


isame  rule  prevailed  here  as  prevails  iu  the  houses  of  lords  and  commons,  where  no  Witnesses 
are  allowed  to  be  present,  except  the  person  who  is  under  examination."  Taylor  v.  Lawson,  3 
Carr.  &  Payne,  543.  But  in  Beamon  v.  ElUce  (4  Oarr.  &,  Payne,  585),  Taunton,  J.,  said  there  is 
great  deal  of  time  lost  by  sending  witnesses  out  of  court;  and  I  think  that,  in  general,  it  does 
not  answer  any  good  purpose. 

On  the  whole,  it  seems,  that  although  the  right  to  exclude  witnesses  for  willful  disobedience 
of  the  order  be  well  established,  yet  judges  are  quite  cautious  of  exercising  the  power.  The 
reason,  probably,  is,  because  a  party  may,  in  that  way,  without  any  fault  of  his  own,  be 
put  in  very  great  hazard,  by  losing  important  testimony.  He  cannot  prevent  the  misbeha- 
vior of  the  witness. 

(The  practice  of  sending  witnesses  out  of  court  while  the  others  are  examined  is  very  much 
controlled  by  the  presiding  judge,  who  is  bound  and  is  presumed  to  exercise  a  sound  discretion 
in  refusing  or  complying  with  the  request  of  counsel.  Nelson  v.  State,  2  Swan  (Tenn.)  231 ; 
McLean  v.  The  State,  16  Ala.  612;  Porter  v.  The  State,  2  Carter  (Ind.)  435,  662;  Pleasant  v. 
The  State,  15  Ark.  624;  Benaway  v.  Conyne,  3  Ohand.  (Wis.)  214;  The  People  v.  Green,  1  Par- 
ker 0.  B.  11.  There  are  cases  iolding  the  exclusion  of  the  witnesses  a  matter  of  right  (Johnson 
Vl  The  State,  14  Geo.  55) ;  and  that  a  disobedience  of  the  order  of  the  court  leaves  it  discre- 
tionary with  the  court  to  receive  or  reject  his  testimony.    Sartorious  v.  The  State,  24  Miss.  602.) 

(1)  See  Alison  Prac.  Or.  L.  542-544. 

(2)  See  Parker  v.  M'William,  6  Bing.  683 ;  B.  v.  CoUey,  M.  &  M.  329;  Beamon  v.  Ellice,  4  0. 
&  P.  585 ;  E.  V.  Wylde,  6  Id.  380;  Thomas  v.  David,  1  Id.  350. 

(3)  Chandler  v.  Home,  2  Mo.  &  R.  423.  And  see  Cooke  v.  Nethercote,  6  C.  &  P.  T41  T43  • 
Doe  V.  Cox,  Id.  n.  In  revenue  cases,  in  the  Exchequer,  the  rule  of  practice  is  said  to  be  inflexi- 
ble, that  a  witness  continuing  in  court  after  such  an  c-der,  cannot  afterwards  be  examined. 
Attorney-General  v.  Bulpit,  9  Pri  4.  But  it  is  possible  such  an  inflexible  rule  might  in  some 
cases  work  injustice.  In  revenue  cases,  no  less  than  in  others,  the  judge  must  be  allowed  to 
exercise  his  discretion  in  the  matter ;  his  judgment  and  conscience  ought  not  to  be  bound  by 
any  such  inflexible  regulation. 

(4)  Levy  v.  Smith,  Exoh.,  June  19,  1849. 
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with  -his  evidence,  unless  the  Qkim  for  the  lien  were  to  be  -negatived ; 
and  the  witness  was  ithereupon  .ordered  to  stand  down.  Evidence  was 
then  given  for  the  purpose, of  showing  an  understanding  that  there  was  to 
ihe  no  charge  fqr  warehouse  room.  The  counsel  for  the  plaintiff  then  pro- 
posed to  recall  the  former  witness  ;  but  this  vas  objected  to  bj  the  coun- 
sel for  the  defendant,  as  the  witness  had  remained  in  court,  after  he  had 
left  the  box  ;  and,  after  argument,  Pollock,  C.  _B.,  refused  to  allow  the  wit- 
ness to  be  re-examined. 

There  seems  to  be  no  doubt,  that  if  a  witness  remain  in  court  after  a 
general  order  that  the  witnesses  should  withdraw,  the  judge  may  commit 
him  for  the  ,contempt.(l) 

leading  questions  not  allowed  in  examination.of  party's  own  witness. 

Leading  questions,  that  is,  such  as  instruct  a  witness  how  to  answer  cm 
material  points,  are  not  allowed  in  the  examination  in  chief  (2)     This  rule 


(1)  See  by  Erskine,  J.,  in  Chandler  v.  Home,  2  Mo.  &  R.  424. 

See  Johnson  v.  The  State,  14  Geo.  55  ;  2  Carter  (Ind.)  652.  The  right  to  order  the  separate 
examination  of  witnesses,  and  to  determine  the  course  of  ,the  trial,  implies  the  autjiority  to  com- 
mit for  disobedience. 

(2)  See  Parkin  v.  Moon,  7  C.  &  P.  408.  The  policy  of  these  rules,  as  well  as  of  almost  eyery 
other  rule  of  the  English  Law  of  Evidence  is  attacked  by  Bentham.  See  Rationale  of  Judicial 
Evidence,  b.  3,  c.  3. 

Note  V\%. — A  question  to  a  witness  is  leading,  wlrioh  puts  wto  his  mouth  the  words  to  be 
echoed  back,  or  plainly  suggests  ithe  answer  wliioh  the  party  wiahes  to  get  ■fijjm  liim.  People  y. 
Maliher,  4  Wend.  229  ;  1  Stark.  Ev.  123.  Putting  it  in  the  .alternative  form,  ^  whether  or  not 
a  party  did  a  ceirtain  act,  specifying  it,  does  not  remove  the  objection  to  a  question  being  lead- 
ing. Thus,  in  prosecuting  the  defendant  as  a  conspirator  in  the  abducliou  of  ope  W.  M.,  after  a 
witness  for  the  people  had  stated  a  conversation  with  the  .defendant,  jn  which  he  expressed  sym- 
pathy with,  and  apologized  for  several  persons  who  h^d  been  concerned  in  that  conspiracy,  and 
a  hope  that  they  might  receive  pecuniary  i;elief,  and  declaring  that  ,this  was  the  whole  conversa- 
tion, the  prosecuting  attorney  then  proposed  to  aek  him,  whether  or  not  he,  in  substance  and  effed, 
addressed  the  defendant  as  one  of  those  concerned  m  the  transaction.  This  being  overruled,  the  pro- 
position was  made  to  ask  how  he  addressed  the  defendant  in  respetjt  to  his  being  one  of  tiie  persons 
concerned.  This  was  also  oyerrviled,  and  both  iheld  to  have  been  rightly  excluded.  Marcy,  J^ 
said,  "  It  is  a  oiistake  to  suppose  ;a\ich  only  i,s  a  leading  question,  to  which  yes  or  no  would  be  a 
conclusive  answer."  The  people  v.  Mather,  4  "Wend.  229,  247,  248.  Tbe  latter  question  was 
overruled,  not  exactly  as  leading,  but  mainly  because  it  assumed  the  fact  sought  to  be  proved  by 
the  answer,  viz:  that  the  defendant  had  been  addressed  as  one  of  the  abductors.  Id.  248,  249. 
Whereas,  such  a  question  cannot  be  put  .even  on  cross-examination.  Of  the  first  .question,  the 
Jearned  judge  ,furt;her  remarked,  that  it  appeated  to  him  .quite  similar  to  the  question  held  lead- 
ing by  Lord  EHenborough  in  Courteen  v.  Touse  (1  Campb.  43)  After  a  witness  had  testified  to 
.all  he  |knew  (Concerning  a  Jetter,  he  was  asked  if  it  had  anything  in  it  about  the  writer's  being 
offered  a,  certain  price  for  an  article  of  merchandise.  In  either  .case,  the  form  of  the  question 
ifltinaated  th^  answer  desired,  an^  that  was  enough  to  fix  it  with  tlio  character  of  leading.  On 
itrial,  jvhet^er.a  sale  at  aMqtion  was  not  fra^du^e^t,  one  Bower  tcati^ed  to  conduct  deterring  bid- 
ders ;  and  thait  he  was  thereby  prevented  in  his  bids.  To  irapeJ^oh  Bower,  and  show  that  his 
motive  for  not  bidding  was  diETerent,  one  Miller  was  ssked:  Did  Bower  assign  to  you,  as  the  rea- 
.son  for  not  bidding  more,  that  he  could  buy  W.'s  laud,  &o.,  for  £3  per  acre,  &o.,  which,  in  his 
opinion,  was^equally  good,  &c.?  Held  leading,  as  indicating  the  desired  answer.  Tilghman,  C 
J.,  intimates  the  true  form:  "Whether  he  had  heard  Bower  say  anything,  am}  what,"  on  the 
subject.    Snyder's  Lessee  v.  Snyder,  6  Binn.  483,  489,  490.    "Did  V.  P."  .(the  prisoner)  "^tyike 
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proceeds  partly  on  tlie  supposition  that  the  witness  is  fevoraWe  to  the 
party  who  calls  him,  and,  accordingly,  it  is  relaxed,  'wherever  it  cleairly 
appears  that  the  witness  is  hostile,  or  that  a  more  searching  mode  of  ex- 
amining him  is  necessary  to  elicit  the  truth.(l)  A  party,  in  preparhig  to 
support  his  case  by  testimony,  has  the  opportunity  of  examining  the  wit- 
nesses before  the  trial,  and  of  producing  at  the  trial  those  only,  whose 
testimony  he  thinks  most  likely  to  serve  him — ^the  assumption,  theorefore, 
that  the  witness  is  favorable  to  the  party  who  calls  him,  is  not  unreason- 
able ;  and  in  practice,  the  fact  is  well  known  to  support  it. 

"What  are  leading  questions. 

Questions  are  objectionable  as  leading,  not  only  when  they 'directly  sug- 
gest the  answer  which  is  desired,  but  also  when  they  embody  a  material 
fact,  and  admit  of  an  answer  by  a  simple  negative  or  affirmative,  thougli 
neither  the  one  nor  the  other  is  directly  suggested.  In  this  case,  as  well 
as  in  those  where  direct  leading  questions  are  put,  the  evidence  so  drawm 
fxom  the  witness,  is, not  his  genuine  unassisted  testimony,  but  a  statement 
artfully  contrived,  shaped  and  colored  by  .^professional  skill,  with  ;a  comi 
.plete  knowledge  of  the  facts  which  the  party  seeks  to  establish.  If  such  a 
mode  of  examination  were  allowed,  it  must  frequently  happen  that  a  wit- 
ness would  not  state  the  whole  of  a  transaction,  but  a  part  only  would  be 
elicited,  and  that  to  serve  a  particular  purpose ;  the  chance  also  of  detect- 
ing discrepancies  in  false  or  erroneous  testimony  would  be  much  dimin- 
ished. Nor  would  these  inconveniences  be  entirely  removed  by  the  power 
of  cross-examination,  which,  as  it  must  often  be  conducted  without  any 
previous  knowledge  of  the  answers  to  be  ^ven  by  the  witness,  is  not  a 
counterbalance  to  the  facility  afforded  in  the  examination  in  chie^  of  pre- 
senting a  selected  and  concerted  portion  only  of  the  facts.(2) 


you  first?"  "Dili  V.  P.  stab  you?"  "Do  you  think  you  are  going  to  die?"  are  leading 
questions ;  but  being  put  to  a  man  in  arlioulo  mortis,  and  nearly  ispeedhless  from  the  injwy  he 
i.ad  received,  the  answ.ers,  "  yes  sir,"  were  admitted  in  avidenoe  against  lihe  prisoner  on  Ms  trial 
for  murdering  the  declarant  Yass  y.  The  Comosionwealth,  3  Leigh,  t86.  {Bee  also  Hopper  t. 
■Coinmon wealth,  6  Gratt.  6S4.) 

JS"OTE  673. — Snyder's  Lessee  v.  Snyder,  6  Bima.  4S'3  ;  Sbeeler  v.  Speer,  3  Binn.  130;  Doran  t. 
Shiaw,  ,3  Monroe,  413,  414;  (lianson  v.  KeUy,  38  Maine,  4&6;  Stringfellow  v.  The  State,  26  Miss. 
i(4Cusb.)  157;;  Long  v.  Steiger,  8  Texas,  460.) 

(1)  JIOTE  574. — The  perriioious  linflueooe  of  leading  questions  is  most  fellt,  -and  most  to  be 
feared,  when  the  object  of  an  inquiry  is  to  asoertain  the  details  of  a  conversation,  admission  or 
jagreement ;  and  more  -rigor  is,  in  .such  .cases,  justified  in  confining  the  direct  .examinatiom  to  its 
appropriate  rules.  Per  Maroy,  J.,  in  The  People  v.  Mather,  4  Wend.  248.  (See  Eyans  v.  &reene, 
^1  Miss.  i(.6  Bennett)  170  ;  Inglebart  w.  Jernegam,  16  lU.  513  ;  Lee  Y.  Tinges,  7  Md.  215.) 

(?)  (A.  (question  is  objiaotionable,  When  an  affirmativre  answer  to  it  impKesttiat  tliie  witness  was 
in  the  habit  of  acting  for  another  person  with  his  consent  and  apprabatiwi  in  the  purchase  of 
goods,  or  ©tterwise  furjiishing  his  store  ;  the  answer  involves  a  conclusion,  ithe  very  issue  to  be 
determined  by  the  jgjy,  Jjee  v.  Tiogas,  '7  Md.  215.  But  the  witness  may  give  an  answer  in- 
volving alega,l  eosolusion,  with  ithe  consent  of  the  opposite  pajity,  manifested  by  hie  failuie  ta 
.object.    St«rne  v.  Tib*  Staite,  20  Ala.  43.) 
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Suggestive  questiona. 

If  this  reasoning  is  to  be  considered  as  tlie  foundation  of  the  prohibition 
of  leading  questions,  it  evidently  does  not  apply  in  the  same  degree  to  a 
question  suggestive  of  some  material  fact  which  the  witness  has  inadvert- 
ently omitted  in  his  answers  to  an  examination  strictly  and  regularly  con- 
ducted. No  rules,  however,  can  be  laid  down  as  to  the  questions  which 
such  a  state  of  things  might  permit ;  this  part  of  the  administration  of  the 
law  must  be  left  entirely  to  the  discretion  of  the  presiding  judge,  who  will 
consider  the  demeanor  of  the  witness,  the  questioning  of  the  counsel,  and 
all  the  other  circumstances  of  the  case. 

Introductory  questions. 

Questions  which  are  intended  merely  as  introductory,  and  which, 
whether  answered  in  the  affirmative  or  negative,  would  not  be  conclusive 
on  any  of  the  points  in  the  cause,  are  not  liable  to  the  objection  of  leading. 
If  it  were  not  allowed  to  approach  the  points  in  issue  by  such  questions, 
the  examination  of  witnesses  would  run  to  an  immoderate  length.  For 
example,  if  two  defendants  are  charged  as  partners,  a  witness  may  be 
properly  asked  such  a  question  as  this :  whether  the  one  defendant  has 
interfered  in  the  business  of  the  other  ?(1) 

Suggestion  to  help  memory. 

When  an  omission  is  caused  by  want  of  memory,  a  suggestion  may  be 
permitted  to  assist  it.  Thus,  where  a  witness,  called  to  prove  the  partner- 
ship of  the  plaintiffs,  was  not  able  at  the  moment  to  specify  the  several 
names  of  the  partners,  Lord  EUenborough,  C.  J.,  ruled,(2)  that  there  was 


(1)  Nicholls  V.  Dowding,  1  Stark.  R.  81.  See  as  to  the  identtfleation  of  the  person  of  a  pris- 
oner, the  prisoner  being  pointed  out  to  the  witness,  and  the  witness  being  asked  whether  that  is 
the  person,  R.  v.  "Watson,  2  Stark.  R.  128 ;  R.  v.  Berenger,  Id.  129,  u. 

(See  also  the  following  oases  to  the  same  effect:  Long  v.  Steigsr,  8  Texas,  460;  Sadler  v. 
Murrab,  3  How.  (Mias.)  196;  People  v.  Mather,  4  Wend.  229.) 

(2)  Aoerro  v.  Petroni,  1  Stark.  R.  100.  See  oases  in  which  plans  may  be  put  into  a  wit- 
ness's hand,  R.  v.  Hadden,  2  C.  &  P.  84;  Beamon  v.  Bllice,  4  G.  &  P.  586. 

Note  676. — "It  is  often  a  matter  of  extreme  difficulty  to  distinguish  such  questions  aa  ought 
not  to  be  tolerated  because  they  are  leading,  from  those  which,  though  in  their  form  leading, 
are,  in  effect,  only  calculated  to  draw  the  mind  of  the  witness  to  the  subject  of  inquiry."  Per 
Maroy,  J.,  in  People  v.  Mather,  4  Wend.  247.  If  the  question  relate  to  introductory  matter,  and 
be  designed  to  lead  the  witness  with  the  more  expedition  to  what  is  material,  it  is  captious  to 
object,  even  if  it  be  leading.  Per  Marcy,  J.,  in  S.  C,  p.  24t,  248.  On  sd.  fa.,  to  repeal  a  patent 
for  a  machine,  counsel  were  allowed  to  put  into  the  hands  of  their  own  witness  a  drawing  of  a 
machine,  which  machine  the  witness  himself  had  made  (as  was  alleged),  though  the  drawing 
was  not  made  by  him,  and  then  to  ask  him  whether  he  had  such  a  reoolleotion  of  the  machine 
he  had  made  as  to  say  the  drawing  was  correct ;  though  this  was  objected  to  as  a  lumping  way 
of  leading  the  witness.  Rex  v.  Hadden,  1  Carr.  &  Payne,  184.  So  in  an  action  for  negligent 
driving,  a  plan  of  the  street,  pavement,  turnings  and  corners,  &&,  would  be  unobjectionable ; 
but  the  supposed  position  of  the  carriages  would  be  too  leading.  Beamon  v.  EUice,  4  Carr.  & 
Payaej  585.  And  where  a  fact,  however  material,  is  to  be  determined  by  inspection,  as  where 
you  would  Identify  a  person  in  court  as  one  concerned  in  a  felony,  fraud  or  other  act,  you  may 
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no  objection  to  asking  the  witness  wliether  certain  specified  persons  were 
members  of  the  firm.  There  are  other  cases  in  which  some  suggestion 
may  be  allowed  to  be  given  to  a  witness — as,  where  he  is  called  to  prove 
a  delivery  of  goods,  consisting  of  numerous  items,  or  delivered  at  various 
times.  Such  cases  evidently  do  not  fall  within  the  principle  which  pro- 
hibits leading  questions. 

Unwilling  or  adverse  witness. 

If  a  witness  should  appear  to  be  in  the  interest  of  the  opposite  party,  or 
unwilling  to  give  evidence,  the  court  may  deem  it  right  to  relax  the  rule 
against  leading  questions,  and  allow  the  examination  in  chief  to  assume 
something  of  the  form  of  cross-examination.  It  is  entirely  in  the  discre- 
tion of  the  judge  to  determine  how  far  he  will  allow  the  examination  in 
chief  to  be  by  leading  questions.(l) 

Where  one  of  the  parties  is  examined  as  a  witness,(2)  it  will  be  comper 
tent  to  the  counsel  of  the  opposite  party  to  cross-examine  him,  even 
though  he  has  not  given  evidence  on  las  own  behalf;  because,  as  party, 
he  must  be  considered  as  necessarily  adverse.(3)     So,  upon  the  trial  of  an 


point  him  out  to  the  witness  and  asli,  is  that  the  person?  De  Benger's  Case,  1  Stark.  Ey.  12^ 
note  u;  2  Stark.  Kep.  129,  note  a;  Watson's  Case,  2  Stark.  Rep.  128,  S.  P.  So  you  may,  in 
general,  show  the  witness  a  paper,  and  ask,  after  tbe  proper  preliminary  questions,  is  that  A.'s 
handwriting  ?  In  cases  of  conversations,  admissions  or  agreements,  you  may  draw  the  witness's 
attantion  to  the  subject,  occasion,  time,  place,  person,  and  ask  directly  whether  such  a  person 
said  anything  on  the  subject  thus  brought  under  his  attention.  And  if  answered  yes,  then  what 
did  he  say  ?  But,  beyond  this,  you  ought  not  to  go  in  such  and  the  like  cases,  until  the  court 
see  that  your  witness  is  unwilhng.  1  Stark.  Bv.  124,  125,  note  «;  2  Bv.  Poth.  265,  266;  per 
Marey,  J.,  in  The  People  v.  Mather,  4  "Wend.  428.  All  questions,  are,  in  one  sense,  leading. 
The  legal  sense,  however,  comprehends  only  such  as  lead  directly  on  the  main  point  of  inquiryi 

(1)  R.  V.  Murphy,  8  C.  &  P.  306 ;  Bastin  v.  Oarew,  Ry.  &  Mo.  127 ;  R.  v.  Chapman,  8  C.  & 
P.  558. 

(2)  Under  the  14  &  15  Vict.  o.  99.     See  Introd.  Chap,  to  Vol.  I. 

(3)  See  Clarke  v.  Saflfery,  1  R.  &  Mo.  126,  where  power  to  examine  the  parties  had  been  given 
under  an  issue  directed  by  the  Court  of  Chancery. 

Note  576. — Considerable  discretion  is  left  to  a  judge,  who  presides  at  a  trial,  in  regulating  and 
controlling  the  examination  of  witnesses ;  and  the  Supreme  Court  are  cautious  to  avoid  en- 
croaching upon  the  proper  exercise  of  this  discretion,  unless  an  established  rule  of  law  be  violated. 
Per  Marcy,  J.,  in  People  v.  Mather,  4  Wend.  247.  In  passing  on  these  questions,  the  court  are  to 
regard,  in  some  measure,  the  inclinations  of  the  witnesses,  as  well  as  the  subject  matter  to  which 
the  question  relates.  If  it  be  apparent  that  the  witness  is  in  the  interest  of  the  party  adverse  to 
the  party  calling  him,  or  unwilling  to  give  evidence,  the  court  will  be  justified  in  going  so  far  as 
to  permit  the  direct  examination  to  take  the  character  of  a  cross-examination.  Per  Marcy,  J.,  in 
The  People  v.  Mather,  4,  Wend.  247 ;  per  Hosmer,  C.  J.,  in  Stratford  v.  Sandford,  9  Conn.  R, 
284.  There  is,  no  doubt,  an  essential  difference  between  a  direct  and  cross-examination ;  and 
the  court  ought  not,  except  in  peculiar  cases,  to  permit  the  former  to  assume  the  character  of  the 
latter.  Per  Marcy,  J.,  in  The  People  v.  Mather,  4  Wend.  248.  Tet,  on  this  head,  there  can  be 
no  "  peremptory  and  exclusive  rule ;  but  it  is  always  subject  to  the  court's  discretion ;  and,  in 
all  events,  is  not  a  ground  for  a  new  trial."  Stratford  v.  Sandford,  9  Conn.  B.  275,  276,  284. 
The  exception  to  the  rule  is  allowed  on  the  general  ground  of  the  witness  appearing  unwilling  to 
depose  in  favor  of  the  party  by  whom  he  is  adduced.  This  unwillingness  is  to  be  decided  by  the 
judge,  and  conunonly  according  to  his  impression  of  the  witness's  demeanor  at  the  trial    The 
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issue  devisavit  vel  von,  from  the  Court  of  Chancery,  in  wliicli,  by  the  prac- 
tice of  that  court,  the  plaintiff  is  compelled  to  call  all  the  attesting  wit- 
nesses to  the  will,  if  one  of  the  attesting  witnesses , gives  evidence  adverse 
■to  the  plaintiff,  his  counsel  may  put  questions  to  the  witness  in  the  nature 
of  a  cross-examination .(1)  But,  in  general,  the  fact  of  a  witness  being 
an  unwilling  or  adverse  witness,  is  to  be  ascertained  by  the  nature  of  his 
evidence,  his  manner  of  answering,  and  his  demeanor,  before  the  unre- 
stricted power  of  leading  can  be  given  ;  it  is  not  enough,  for  instance,  in  a 
prosecution,  tha:t  the  witness  is  intimate  with  the  prisoner — or  that  he  has 
been  informed  against  by  the  prosecutor — to  justify  the  counsel  in  begin- 
ning at  once  with  cross-examination.(2) 


situation  of  the  witness,  and  the  induoementa  -which  he  may  have  for  witliholding  a  fair  account, 
are  also  veiy  proper  circumstances  to  be  taken  into  consideration  in  forming  this  decision.  A 
son  will  not  be  very  forward  in  stating  the  misconduct  of  his  father,  of  which  he  has  been  the 
only  witness ;  a  servant  will  not,  in  an  action  against  his  master,  be  very  ready  to  acknowledge 
the  negligence  committed  by  himself.  ^Perhaps  the  principle  which  requires  a  party  to  abide  by 
the  whole  of  wjiat  his  own  witness  has  sworn,  or  wholly  to  abandon  it,  is,  in  this  case,  subject  to 
an  exception ;  for  there  certainly  is  no  testimony,  the  veracity  of  which  is  less  suspicious,  than 
:6he  admission  extorted  from  an  unwilling  witness ;  and  it  would  materiaHy  prejudice  tbe  interests 
of  justice,  if  a  witness  of  this  description  could  place  the  party  producing  him  in  the  dilemma  of 
Either  abandoning  the  benefit  of  the  truth,  which  has  been  with  difhoulty  obtained,  or  adopting 
■all  the  falsehood  which  the  witness  may  have  the  iniquity  to  mix  up  with.  The  proper  course 
fleems  to  be,  to  regard  the  testimony  of  an  unwilling  witness  in  tbe  same  light  as  that  of  a  wit- 
ness adduced  by  the  adverse  party,  respecting  which,  it  is  «■  settled  principle,  that  yon  may 
■believe  what  makes  against  his  'point  v/ho  swears,  without  believing  what  makes  for  it.  2  Ev. 
Pbth.  261.  The  learned  writer  refers  us  to  the  testimony  of  the  master  of  the  ship,  and  the 
manner  in  Which  it  was  treated  lay  Lord  Mansfi:eld,  in  Bermon  v.  Woodbridge  (Dougl.  181),  as 
illustrating  the  proportion  in  which  you  may  believe  and  disbelieve  an  adverse  witness.  Vide 
Id.  183,  188.  The  master  there  was  not  a  witness  for  the  party  who  sought  to  separate  his  tes- 
timony. But  the  rule  that  you  must  take  the  whole,  or  reject  the  whole  of  your  own  witness^ 
testimony,  is  by  no  means  so  unyielding  as  the  learned  commentator  seems  to  suppose.  In  an 
ordinary  case,  yon  may  contradict  your  own  witness  as  to  one  fact,  and  yet  retain  his  testimony 
as  to  another.  Fosi,  in  these  notes ;  Bradley  v.  Eioardo,  8  Bing,  51 ;  per  Livingston,  J.,  in  Stokes 
V.  Mowatt,  1  U.  S.  Law  Journ.  305,  '3'25,  326.  The  contraiy  was  probably  understood  to  be  the 
Tule  When  Mr.  Evans  wrote. 

The  question  must  clearly  be  objected  to  at  the  time,  on  account  of  its  loading  character,  or  it 
is  no  ground  for  a  subsequent  cftjection.  This  was  held  of  a  question  put  on  taking  a  deposition, 
Tt  not  being  objected  to  at  the  time  of  the  examination,  held  that  it  was  too  late  to  raise  the 
objection  at  the  trial.  Sheeler  v.  Speer,  3  Binn.  130;  Strickler  v.  Todd,  10  Serg.  &  Eawlc,  63. 
In  OTdinairy  viva  voce  examinations,  this  question,  as  to  the  necessity  of  objecting,  becomes  less 
material,  since,  as  we  bave  seen  Ijy  various  cases,  the  tjueStion  is  under  the  absolute  and  final 
control  (tf  the  judge,  and  cannot  he  made  the  foundation  for  a  new  trial  .or  writ  of  error. 

(The  examination  of  a  witness  is  so  much  under  ths  control  of  the  court,  that  the  propriety  of 
permitting  leading  questions  'has  been  frequently  held  to  be  a  matter  of  discretion  with  the  pre- 
Bifling  judge  (Yorke  v.  Pease,  2  Gray  (Mass.),  282  ;  'State  v.  Lull,  31  Maine,  240; ;  it  is,  however, 
a  legal  discretion  whidli  may  be  reviewed  (Parsons  v.  Bridghnm,  3 1  Maine,  240) ;  but  will  bo  cor- 
rected only  in  a  dear  case.  Steene  v.  Aylesworth,  18  Conn.  2il;  Budlong  v.  ^'an  Nostraud  24 
Barb.  '25 -  Moody  v.  Eowell,  11  Pick.  498;  Cheeney  v.  Arnold,  18  Barb.  434. 

(1)  Bowman  V.  Bowman,  2  Mo.  &  R.  501. 

(2)  E.  V.  Ballty,  8  0.  *.  P.  145,     And  see  R.  T.  Parr,  Id,  16S. 
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Leading  for  the  purpose  of  contradicting  a  former  witness. 

It  seems  doubtful  to  what  extent  leading  questions  may  be  put  in  an 
examination  in  chief,  when  the  object  is  to  prove  that  another  witness, 
examined  on  the  opposite  side,  has,  on  some  former  occasion,  made  a* 
different  and  contradictory  statement.(l)  If,  for  example,  a  witness,  on 
cross-examination,  were  to  deny  that  he  ever  gave  a  different  account  of 
the  transaction,  or  that,  in  conversing  upon  the  subject  with  a  third  per- 
son, he  used  certain  words  or  expressions  imputed  to  him,  it  is  a  question 
whether  it  would  be  competent  to  the  counsel  in  examining  that  third  per- 
son in  chief  as  his  witness  for  the  purpose  of  contradicting  the  former 
witness,  to  ask  him,  in  the  first  instance,  whether  the  former  witness,  in  con- 
versing with  him,  said  so  and  so,  or  used  such  and  such  expressions.  This 
form  of  putting  the  question  is  certainly  not  uncommon,  and  frequently 
passes  without  objection.  But  a  very  little  consideration  will  show  that 
such  a  leading  question  is  irregular.(2)  For,  in  the  first,  place,  it  must 
evidently  be  quite  unnecessary  to  lead  the  witness  to  such  a  length ;  it 
would  be  sufficient  to  lead  him  up  to  the  subject  of  the  conversation  ;  and, 
that  being  done,  the  most  regular  course  would  be,. to  inquire  generally, 
what  the  former  witness  said,  or  what  account,  he  gave,  relative  to  tiie 
transaction  in  question— thus  leaving  him,  as  in  fairness  he  ought  to  be 
left,  to  the  use  of  his  own  memory.  If  the  witness  has  a  distinct  recol- 
lection of  the  conversation,,  and  of  the  representation  made  by  the  other 
person,  whose  account  is  now  disputed,  he  requires  only  to  have  his  atten- 
tion directed  to  the  subject,  to  enable  him  to  speak  what  he  knows :  if  he 
has  not  that  distinct  recollection,  he  is  ill  qualified  to  contradict  the  other, 
witness,  as  to  the  expressions  supposed  to  have  been  used  by  him ;  in  other 
words,  he  is  incompetent  for  the  purpose  for  which  he  is  called.  The  plea 
of  necessity,  therefore,  altogether  fails.  But  the  principal  objection  to  such 
leading  questions  appears  to. be,  that  they  suggest  the  desired  answer  so 
broadly  and  obviously,  that  a  witness  of  the  dullest  intellect  and  weakest 
memory  can  hardly  fail  to  take  the  hint,  and.  may.  easily  shape  his  evi- 
dence, if,  he  is  so  disposed,  as  may  best  serve  the  interest  and  wishes  of 
the  party  who  calls  him.     In  effect,  the  question  puts  into  the  mouth  of 


(1)  See  infra,  Sect.  3., 

(2)  Note  511. — This  was  distinctly  held  in  Snyder's  Lessee  v.  Snyder  (6  Binu.  483)  as  will  be 
seen  by  the  statement  of  that  case,  for  another  purpose,  ante,  note  512.  See  also  ante,  note  514. 
(When  a  witness  is  called  upon  to  give  the  conversation  of  a  deceased  person,  he  must  do  so  as 
near  as  possible  in  the  language  used  by  him ;  and  at  all'  events,  he  must  give  the  facts  stated  by 
him,  and  not, mere  conclusions.  Evans  v.  Greene,  21  Mis.  (6  Bennett)  170.  And  there  is  no 
reason  why  a  witness  oaUed  to  contradict  another  should  not  be  held  to  the  same  rule ;  the  an- 
swer of  a  witness  which  is  not  pertinent  to  the  issue  or  not  material,  cannot  be  contradicted  by 
other  witnesses.  Harrington  v.  Lincoln,  2  Gray  (Mass.)  133  ;  Leavy  v.  Dearborn,  19  N.  H.  351 ; 
Cornelius  v.  Commonwealth,  15  B.  Mon.  539.  Where  one  party  calls  his  adversary  as  a  wit- 
ness, he  cannot  prove  contradictory  statements  made  on  a  former  trial  to  imppach  him.  Pick- 
ard  V.  Collins,  23  Barb.  444.) 
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the  witness  the  very  words  wliicli  lie  is  to  echo  back  either  ia  tlie  affirma- 
tive or  in  the  negative — thus  supplying  a  forgetful  witness  with  a  false 
memory,  and  an  artful  witness  with  a  prompt  and  concerted  answer.  Is 
'there,  then,  anything  in  the  nature  of  this  particular  case  which  ought  to 
exempt  it  from  the  general  rule  applicable  to  examinations  in  chief?  On 
the  contrary,  if  there  is  any  case  in  which  that  general  rule  against  lead- 
ing ought  to  be  strictly  maintained,  it  is  the  one  now  under  consideration, 
where  a  witness  is  called  for  the  purpose  of  proving  the  account  given  by 
anotlier  witness  to  be  inconsistent  with  some  former  statement,  supposed 
to  have  been  made  by  him.  Whether  the  question  at  issue  between  the 
two  witnesses  is  a  question  of  credit,  or  whether  it  is  to  be  considered 
rather  as  a  question  of  mere  memory,  leading  is,  in  either  point  of  view, 
equally  objectionable.  If  it  is  a  question  of  memory,  the  only  fair  way  of 
trying  it  is  by  a,llowing  the  witness  to  speak  for  himself  unprompted,  as 
his  own  memory  may  suggest.  If  the  question  is  one  of  credit,  then  it  is 
undoubtedly  due  to  the  witness  whose  veracity  is  impeached  that  the  con- 
tradictory statement,  supposed  to  have  been  made  by  him,  should  be  dis- 
tinctly proved,  vvithout  tlie  aid  of  leading  and  without  any  undue  in- 
fluence. Upon  the  whole,  therefore,  the  most  unexceptionable  and 
proper  course  appears  to  be,  to  ask  the  witness,  Avho  is  called  to  prove  a 
contradictory  statement  made  by  another  witness,  what  that  other  witness 
said  relative  to  the  transaction  in  question,  and  not  in  the  first  instance  to 
ask,  in  the  leading  form,  whether  he  said  so  and  so,  or  used  such  and 
such  exi)ressions.(l) '  After  an  answer  has  been  given  to  such  inqiury,  it 
may  be  proper,  for  the  purpose  of  making  the  contradiction  more  complete, 
to  ask  whether  the  former  witness  has,  or  has  not,  used  the  expressions 
imputed  to  him. 

In  the  case  of  Courteen  agt.  Touse,(2)  one  of  the  witnesses  of  the  plain- 
tiff Laving  been  cross-examined  as  to  the  contents  of  a  letter  received  by 
him  from  the  plaintiff  (which  letter  had  been  lost),  and  having  mentioned 
in  his  cross-examination  some  particular  expressions  as  part  of  the  con- 
tents, witnesses  were  called  on  the  part  of  the  defendant  to  speak  to  the 
contents  of  the  same  letter,  and  Lord  l*;ilenborough,  0.  J.,  allowed  the  de- 
fendant's counsel  to  ask  one  of  the  witnesses,  who  had  first  stated  all  he 
had  recollected  of  the  letter,  wliether  it  contained  the  particular  words  and 
expressions  as  represented  by  the  plaintiff's  witnesses.  Here  the  object  of 
the  cross-examination  was  (not,  as  in  the  case  above  supposed,  to  show 
that  a  former  witness  had  given  two  different  representations  of  the  same 
transaction,  but)  to  ascertain  a  material  fact  in  the  case  by  means  of  the 
plaintiff's  letter ;  and  as  the  plaintiff's  witness  had  stated  what  he  con- 
ceived to  be  the  language  of  the  letter,  and  the  defendant's  witness  on  the 


(1)  See  Edmonds  v.  Walter,  3  Stark.  R.  8 ;  Hallett  v.  Cousens,  2  Mo.  &  R.  238. 

(2)  1  Camp.  43. 
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other  side  had  given  his  account  of  its  contents,  it  then  became  perfectly 
reasonable  to  allow  the  question,  whether  the  letter  contained  particular 
expressions,  as  represented  by  the  witness  on  the  other  side,  or  any  to  that 
effect.  Lord  Ellenborough,  C.  J.,  held,  "  that  after  exhausting  the  wit- 
ness's memorj"  (not,  however,  bj  leading  questions,  but  by  examining 
him  in  the  regular  manner),  "  the  witness  might  then  be  asked  whether  it 
contained  a  particular  passage  recited  to  him,  which  had  been  sworn  to  on 
the  other  side,— for  otlierwise  it  would  be  impossible  ever  to  come  to  a 
direct  contradiction."(l) 

Cross-examination. 

The  power  of  cross  examination  is  generally  allowed  to  afford  one  of 
the  best  securities  against  incomplete,  garbled,  or  false  evidence;  great 
latitude,  therefore,  is  allowed  in  the  mode  of  putting  questions."(l)  The 
rule,  however,  is  subject  to  certain  limitations,  with  respect  to  the  lelevancy 
of  the  questions  to  the  matters  in  issue,,  and  with  reference  to  the  exami- 
nation in  chief. 

Before  entering  upon  cross-examination,  a  preliminary  queslion  may 
arise  whether  the  witness  has  so  far  given  evidence  in  chief  as  to  entitle 


(1)  (In  regard  to  a  fact  of  knowledge,  the  witness  may  be  frequently  asked  a  direct  and  lead- 
ing question.  Wilson  v.  McCuUough,  23  Penn.  State  R.  440.  In  this  case  these  questions  were 
held  admissible :  "  Was  it  or  was  it  not  made  known  to  the  board  of  directors,  at  any  time,  by 
J.  W.  or  any  one  else,  that  the  property  which  J.  W.  offered  to  mortgage  had  been  previously 
deeded  by  himself  and  wife  to  any  one  else?"  "Had  you  or  not,  as  a,  director,  any  knowledge 
that  W.  and  wife  had  made  a  deed  for  the  property  to  any  one  before  he  mortgaged  it  to  the 
bank  ?"  See  also  Sexton  v.  Brock,  15  Ark.  345  ;  Commonwealth  v.  Wilson,  1  Gray,  331.  Wit- 
ness cannot,  in  general,  be  asked  whether  a  thing  could  have  happened  without  his  knowledge ; 
he  should  state  the  facts  and  his  means  of  knowledge.  Butler  v.  The  Cornwall  Iron  Co.,  22 
Conn.  335.) 

(2)  Sir  WiUiam  Blackstone  has  referred,  in  his  Commentaries  (b.  3,  e.  23),  to  a  weU-knowu 
passage  in  Quintilian,  which  gives  the  following  suggestions  on  the  art  of  cross-examination : 
"  Primum  est,  nosse  testem.  Nam  timidus  terreri,  stultus  decipi,  iraeundus  concitari,  ambitiosus 
inflari,  longus  protrahi  potest ;  prudens  vero  et  constans  vel  tanquam  inimicus  et  pervicax  dimit- 
tendus  statim,  vel  non  interrogatione,  sed  brevi  interlocutione  patroni,  refutandus  e.«t :  aut  ali- 
quo,  si  continget,  urbane  dicto  refrigerandus ;  aut,  ai  quid  in  ejus  vitam  dici  poterit,  iufamia  crim- 
inum  destruendus.  Probos  quosdam  et  verecundos  non  aspere  incessere  profuit;  nam  saspe  qui 
adversus  inseotantem  pugnassent,  modestia  mitigantur.  Omnis  autem  interrogatio  aut  in  causa 
est,  aut  extra  causam.  In  causa  (sicut  acuosatori  prsecepimus),  quoque  patronus  altius,  unde  nihil 
Buspecti  sit,  repetita  percontatione,  priora  sequentibus  applicando,  saepe  eo  perdueit  homines,  ut 
invitis,  quod  prosit,  extorqueat.  Ejus  rei,  sine  dubio,  nee  disciphna  uUa  in  scholis,  nco  exercita- 
tio  traditur ;  et  uaturali  magis  acumine  aut  usu  contingit  base  virtus.  *  *  Mxtra  causam  quoque 
multa,  quae  prosint,  rogari  solent  de  vita  testium  aliorum,  de  sua  quisque — si  turpitude,  si  hu- 
militas,  si  amioitia  aoeusatoris,  si  inimicitise  cum  reo,  in  quibus  aut  dicant  aliquid  quod  prosit,  aut 
in  mendacio  vel  cupiditate  loedendi  deprehendantur.  In  primis  interrogatio  debet  esse  circum- 
specta ;  quia  multa  contra  patronoa  venuste  testis  ssepe  respondet,  eique  prsecipue  vulgo  favetur. 
Tum  verbis  quam  maxime  ex  medio  sumptis;  ut  qui  rogatur  (is  autem  est  ssepius  et  imperitus). 
intelligat,  aut  ne  intelligere  se  neget,  quod  interrogantis  non  leve  frigus  eat."  Quintil  Inst.  Orat. 
lib.  v.  0.  7.  Upon  this  subject  the  reader  may  be  referred  to  Alison's  Practice,  p.  546  ;  and  to 
Evans  oil  cross-examination,  in  his  edition  of  Pothier,  Vol.  II,  p.  233. 
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the  opposite  party  to  cross-examine.  If  a  witness  is  called  by  a  party 
merely  for  the  purpose  of  producing  a  written  instrument  belonging  to  the 
party,  which  is  to  be  proved  by  another  witness,  he  need  not  be  sworn, 
and,  if  he  is  not  sworn,  he  will  not  be  subject  to  cross-examination. (1) 


(1)  Davis  V.  Dale,  M.  &  M.  514,  515 ;  Perry  v.  Gibson,  1  A.  &  E.  48  ;  Summers  v.  Moseley,  2 
0.  &  M.  477  ;  Rush  v.  Smith,  1  C,  M.  &  B.  94;  Eead  y.  James,  1  Stark.  R.  132  ;  E.  v.  Murlis,  M.' 
&  M.  515. 

Note  578. — The  witness  maybe  compelled  to  produce  the  writing  or  paper,  which  he  haa 
thus  been  required  to  bring  forward,  without  being  sworn,  Davis  v.  Dale,  1  Mood  &  Malk.  514. 
^.  C,  4  Carr.  &  Payne,  335 ;  Somers  v.  Moseley,  4  Tyr.  158 ;  2  Crom.  &  M.  477 ;  Perry  v.  Gib^ 
son,  1  Adol.  &  Ellis,  48.  On  an  indictment  for  perjury,  a  sheriff's  officer  had  been  subpoenaed 
to  produce  a  warrant  of  the  sheriff;  and  after  argument  he  was  ordered  to  do  so  without 
being  sworn.  Murlis'  Case,  1  Mood.  &  Malk.  515.  See  further  in  respect  to  the  same  subject, 
Rush  V.  Smith,  l.Crom.,  M.  &E,.  94;  Rose.  Cr.  Ev.  128.  The  above  cases  may  be  consulted 
as  showing  in  what  instances,  and  how  far  a  person  subpoenaed  to  produce  a,  paper,  and 
sworn  for  that  purpose,  may  be  cross-examined.  See  likewise  "^ood  v.  Connell,  2  "Whart.  R. 
542,  562. 

As  to  the  attachment  for  not  obeying  the  svbpmna  duces  tecum,  see  supra,  notes  531  and  555. 
There  seems  to  be  no  distinction,  in  principle,  between  compelling  a  witness  to  produce  a  docu- 
ment in  his  possession,  under  a  subpcena  duces  tecuTn,  in  a  case  where,  the  party  calling  him  has  a 
right  to  use  the  document  in  evidence,  and  compelling  him  to  give  testimony  when  the  facts  lie 
in  his  own  knowTedge.  A  subpoena  daces  tecum  is  now  regarded  as  a  writ  of  compulsory  obli- 
gation, which  the  court  has  power  to  issue,  and  which  the  witness  is  bound  to  obey ;  and  obe- 
dience to  it  wUl  be  enforced  by  proper  process  to  compel  the  production  of  the  paper,  when  the 
witness  has  no  lawful  or  reasonable  excuse  for  withholdihg  it.  Per  Shaw,  C.  J.,  in  Bull  v.  Love- 
land,  10  Pick.  9,'  14; 

See  Uuited  States  v.  Reyburn,  6  Peters'  R;  352,  356. 

Production,  when  Compelled. — The  question  whether  the  witness  is  bouhd  to  obey  the  sub- 
poena by  the  production  of  the  paper,  is  one  for  the  court,  after  the  witness  has  been  sworn,  or 
has  been  brought  up  on  an  attachment.     See  supra,  note  531. 

Under  what  circumstances  a  witness  is  bound,  upon  process  of  this  character,  to  produce  a 
paper  or  document  in  his  possession,  has  frequently  been  the  subject  of  consideration'  by  the 
courts.  The  analogy  adverted  to  in  the  text  seems  in  the  main  a  safe  guide  on  questions  of  this 
sort ;  for  as  every  man  is,  in  furtherance  of  justice,  bound  to  disclose  all  the  facts  within  liis 
knowledge  which  do  not  tend  to  his  crimination ;  upon  the  very  same  principle  it  should  seem  he 
is  likewise  bound,  as  a  general  rule,  to  produce  such  documents  as  are  essential  to  the  discovery 
of  truth  and  the  great  ends  of  justice.  But  as  he  is  protected 'from  answering  questions,  ths 
answers  to  whicli  may  subject  him  in  penal  responsibility,  so  he  ouglit  not  to  be  compelled  to 
produce  any  document  in  his  possession,  where  the  production  would  be  attended  witli  similar 
consequences.  2  Stark.  Bv.  87  (6th  Am.  ed.)  In  this  view,  our  previous  observations  and  cita- 
tions of  authority  respecting  the  privilege  of  witnesses,  extending  from  notes  588  to  597,  supra, 
may  be  made  available  on  the  present  subject. 

The  analogy,  however,  according  to  several  English  decisions,  is  not  perfect.  "  There  seems, 
in  one  respect,"  says  Mr.  Starkie,  "to  be  a  distinction  between  compelling  a  witness  to  answfer 
orally,  and  obliging  him  to  produce  a  written  document.  He  must  answer  questions,  although 
the  answer  may  render  him  civilly  responsible ;  but  it  seems  he  is  not  compellable  to  produce 
title  deeds  or  any  other  documents  which  belong  to  him,  where  the  production  might  prejudice  his 
civil  rights.  And  this  is,  as  it  seems,-a  rule  of  legal  policy,  founded  upon  a  consideration  of 'the 
great  iuconvenience  and  mischief  to'  individuals  which  might  and  would  result  to  them  from 
compelling  them  to  disclose  their  titles,  by  the  production  of  their  title  de'eds  or  other  private 
documents."  1  Starkle's  Ev.  87  '(6th  Aln.  ed.)  •  Accordingly;  in  Rex  v.  Hunter  (3  Carr.  &  Payne, 
591),  after  a  bill' of  indictment  had  been  pfesented  to  a  grand  jury  for  forging  a  deed,  the  grand 
jury  Crime  into  court  and  stated  that  a  lady,  who  was  a  witness  on  the  indictment,  had  refdsed 
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t&  produce  certain  de^ds,  which  it  was  niaterial  for  the  gratid  jury  to  see ;  neither  of  them,  how- 
ever, being  the  deed  alleged  to  have  been  forged ;  and  the  question  was  pxt  to  the  court  whether 
^e  ccmld  be  compelled  to  produce  them.  Mr.  Justice  Park,  after  conference  with  his  associate, 
told  the  grand  jury,  that  if  these  deeds  formed  part  of  the  evidence  of  this  lady's  title  to  any  part 
of  her  own  estate,  they  could  tiot  coMpel  her  to  prciduce  them;  but  that  if  it  should  appear  they 
did  not  relate  to  the  title  of  any  part  of  her  estate,  then  *e  was  bound  to  produce  them.  See^ 
also,  S.  P.,  Pickering  v.  Noyes,  1  Carr.  &  Payne,  262 ;  Roberts  v.  Sitopson,  2  Stark.  Rep.  203. 
Also,  see  Do6  dem.  Courtafl  v.  Th6mas,  9  Barii.  k  Oress.  288,  per  Tenterden,  C.  J. ;  Harris  v.  Hill, 
Dowl.  &  Ryl.  N.  P.  Cai.  IT.  One  who  has  advanced  money  on  a  lease,  and  whd  holds  it  as 
his  security,  is  not  bound  to  produce  it  undeir  a  subpoena  duces  iectdn.  Mills  v.  Oddy,  6  Carr.  & 
Payne,  728.  A  person  having  a  Iten  merely  on  papers,  may  be  compelled,  notwithstanding  this, 
to  produce  them;  but  if  he  fears  they  will  be  abstracted,  he  is  allowed  to  stand  by  and  vratch  in 
court  while  they  are  in  use.    Th6inpS6n  v.  Mosley,  5  Carr.  &  Payne,  501. 

"Where  a  Witness,  called  to  pro'duce  an  assigriment,  objected  to  doing  so,  on  the  groiind  that 
he  held  it  as  seciirity  and  the  production  of  it  would  affedt  his  interest,  Abbott,  C.  J.,  refused  to 
compel  him.  A  (Juesf  ion  was  reserved  as  to  the  propriety  of  the  refusal,  but  the  court  waived  it,  and 
disposed  of  the  case  upon  other  grounds.  Schlencker  v.  Moxer,  3  Barn.  &  Cress.  789;  S.  C,  5  Dowl. 
a  RyL  747.  A  kindred  principle  has  been  acted  upon  in  Massachusetts.  There,  ah  action  was 
bronght  Upon  a  promissdry  note,  whitih  -vt^as  in  th6  hands  of  W.,  a  third  person.  W.  was  served 
with  a  ivipmna  duces  tecum  on  the  part  of  the  plaintiffs,  requiring  him  to  produce  it ;  but 
this  he  declined  doing  unless  ordered  by  the  court.  He  testified  that  the  defendant,  a  me- 
chanlio,  assigned  his  property  to  him  (W.),  who  was  a  creditor,  and  that  the  plaintiffs  alnd  the 
other  creditors  put  their  demands,  including  the  ndt^  in  question,  into  his  (W-'s)  hands  for  collec- 
tion, under  an  agreement  that  he  (W.)  might  furnish  stofek'  to  th«  defendant  to  work  up  for  the 
benefit  of  the  ca'editors,  and  that  the  proceeds  of  all  the  property  should  be  applied  fitst  to 
the  repayment  of  the  advances  made  by  the  witness,  and  the  surplus  to  th6  demands  of  the 
creditors ;  he  further  testified  tl^t  a  large  sum  viras  dile  him  On  account  of  such  advances. 
The  court  eixpressed  themselves  clearly  of  opinion,  that  under  these  circumstances  the  witness 
had  such  an  equitable  interest  in  the  Uote,  and  s'ubh  a  right  to  the  custody ,of  it,  that  he  oughli 
not  to  be  compelled  t6  produce  it  for  the  purposb  required,  viz :  that  of  maintaining  the  suit,  and 
thereby  fixing  a  lien,  by  attachment,  upon  the  funds  placed  in  his  hands  for  the  common  benefit 
Of  all  the  creditors.  Bull  v.  LoVeland,  10  Pick.  R.  9,  15.  In  South  Carolina,  a  security  in 
a  sheriff's  bond  Was  Compelled  to  produce  the  books  of  his  principal  (who  had  diM  insol- 
vent) on  a  svhpmnd  duces  ie'cti/m,  notwithstanding  he  was  apprehensive  of  danger  to  himself 
from  the  production  in  the  wajf  of  suits  upon  the  bond.  Hawkins'  Exr'r  v.  Sumpter,  4  Diss.  Eq. 
R.  4*6.     See  S.  C,  Id.  102. 

The  privilege,  ho#ever,  in  the  cases  mentioned,  is  that  of  the  witness,  who  niiif  refuse  th'ti 
production  or  not ;  counsel  cannot  raise  the  objection.    Mills  v.  Oddy,  6  Carr.  &  Payne,  728. 

Attorneys  and  soliciltJrs,  who  hold  the  papers  of  tlieir  clients,  cannot  be  compelled,  under  a 
st^pcena  ducts  iecwm,  Ui  produce  tJiein  in  a  controversy  between  third  persons,  except  where  their 
clients  would  be  compelled.  Mills  v.  Oddy,  6  Carr.  &  Palyne,  728,  per  Paric,  B. ;  1  Stark  Ev.  87, 
88  (6th  Am.  ed.)  See  Mte,  Vol.  I,  notes  62  to  71,  foi"  various  cases  in  which  thife"  doctrine  has 
been  applied';  also  a'nie,  note  199;  BolitoiMfeJr  v.  Usborne,  Peak.  Add.  Cas.  101 ;  Bate  v.  Kinsey, 
1  Crom.,  M.  &  R.  38  ;  S.  C,  in  note  a  tO  Mills  v.  Oddy,  supra;  Bateson  v.  Hartsihk,  4  Esp.  R.  43 ; 
Harris  v.  Hill,  Dowl.  &,  Ryl.  N.  P.  Cas.  17  ;  Fury  r.  Smith,  1  Hud.  &  Brooke,  749.  In  respfeot  to 
this  privilege;  as  it  regards  the  clerhsoi  solicitors  and  attorneys,  see  ante,  notes  66,  67,  68,  '69,  70, 
72,  73,  74;  Mills  v.  Oddy,  6  Ca'rr.  &  Payne,  728. 

But  where  the  client  would  be  compelled  to  produce  papers  under  this  subpoena,  Ms  attorney 
may  in  like  manner  be  compelled  wheti  they  are  in  his  custody.  Doe  dem.  Cburfail  v.  Thomas, 
9  Bam.  &  Cress.  288.  And  in  such  case  it  is  no  protection  to  the  attorney  that  he  received  thei 
papers  confidentially.  Id:  Otherwise,  however,  where  be  is  the  attorney  for  the  patty  whosb 
cause  is  on  trial,  and  received  the  papers  confidently  in  that'  character.  See  anU,  Vol.  I,  note 
69 ;  Durkee  v.  Leiand,  4  Verm.  R.  612.  But  see  John  v.  John,  1  Wright's  R.  684,  585,  586. 
Kor  can  he  then  be  obliged  to  testify  to  the  contents.  Dale  v.  Livingston,  4  Wend.  558 ;  Bot- 
tomley  v.  Usborne,  Peake's  Add.  Cas.  99,  lOi,  and  note  a.  And,  semble,  that  this  same  rule 
prevails  in  respect  to  the  attorney  of  a  third  person  who  has  received  papers  from  his  client  cou- 
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fldentially  which  the  latter  could  not  be  compelled  to  produce.  See  cuide,  Tol.  I,  not«,  69,  But 
if  the  attorney  in  such  case  be  compelled  to  give  parol  evidence  of  the  contents,  the  parties  to 
the  suit  have  no  right  to  object,  even  upon  the  supposition  that  the  judge  acted  erroneously. 
Marston  v.  Downes,  1  Adol.  &  Ell.  31. 

The  same  principle  which  excuses  the  attorney  or  solicitor  of  a  person  from  producing  docu- 
ments which  might  affect  his  title,  under  a  subpcma  duces  tecum,  has  been  applied  in  the  case  of 
one  holding  a  paper  as  agent  or  trustee  of  such  person ;  and  held,  that  the  latter  was  not  com- 
pellable to  produce  the  title  deeds  of  the  trust  estate,  where  the  object  was  to  show  that  the 
cestui  que  trust,  who  was  plaintiff,  had  no  legal  title.  Eoberts  v.  Simpson,  2  Stark.  R.  203 ;  "Wil- 
lis on  Trustees,  229 ;  No.  30,  Law  Lib.  Philadel.  See  Cocks  v.  Nash,  9  Bing.  723.  Where  an 
action  of  trespass  was  brought  for  seizing  the  plaintiff's  ship,  Lord  Kenyon  refused  to  compel  the 
person  who  had  officiated  as  the  agent  of  the  defendant,  to  produce  the  power  of  attorney  under 
which  he  had  acted  in  taking  the  property.  The  counsel  contended  that  a  witness  was  obliged 
to  produce  every  paper  in  his  possession,  so  as  that  the  paper  did  not  criminate  himself;  but  his 
Lordship  denied  the  position,  remarking  that  if  such  were  the  case  it  would  occasion  the  ruin  of 
millions.  He  added,  that  "  it  is  a  good  plea  in  bar  in  the  Court  of  Chancery,  that  the  defendant 
(although  the  legal  title  was  in  another)  bad  an  equitable  title  by  honest  means  without  notice, 
and  the  court  would  not  compel  the  production  of  those  papers  which,  if  produced,  would  strip 
the  defendant  of  his  fair  equitable  title."  Miles  v.  Dawson,  1  Esp.  R.  405.  In  an  action  on  a 
note,  the  defence  was  that  there  had  been  a  composition  with  the  defendant's  creditors ;  and  H. 
was  called  by  the  defendant  as  a  witness.  He  had  been  subpoenaed  to  produce .  a  deed  between 
the  defendant's  mother  of  the  first  part,  H.  and  the  plaintiff  of  the  second  part,  and  certain  credi- 
tors of  the  third  part.  The  deed  constituted  H.  and  the  plaintiff  trustees  for  the  payment  of  the 
defendant's  debts.  H.  stated  that  he  held  the  deed  as  the  trustee ;  that  titles  depended  on  it ; 
but  he  was  ready  to  produce  it.  The  plaintiff,  however,  objected;  and  per  Gurney,  B.:  "I  do 
not  know  what  the  deed  is.  The  defendant  is  no  party  to  the  deed.  The  plaintiff  says,  my 
interest  is  affected  by  the  production  of  the  deed :  what  right  has  the  defendant  to  call  upon  him 
to  produce  the  deed  ?  The  plaintiff  says  you  hold  the  deed  for  me ;  you  have  no  right  to  produce 
it."  Cooks  V.  Nash,  6  Carr.  &  Payne,  154.  But  held,  that  the  defendant  might  go  into  second- 
ary proof  of  the  contents ;  and  an  extract  furnished  and  proved  to  be  correct  by  the  trustee 
was  allowed  in  evidence.    Id. 

It  had  been  laid  down  in  New  York,  in  general  terms,  that  the  cases  in  which  the  production 
of  papers  may  be  coerced  by  subpoena  are,  where  they  are  the  property  of  a  competent  vritness ; 
or  at  least,  where  they  do  not  belong  exclusively  to  the  adverse  party.  When  the  latter  can 
say,  "these  are  my  papers,"  the  court  will  not  compel  one  who  happens  to  have  the  temporary 
possession  of  them,  in  right  of  the  party,  to  produce  them  on  subpoena.  Hence,  the  cashier  of  a 
bank  was  held  excused  from  producing  their  books,  &c.-,  on  a  subpoena  duces  tecum,  in  a  suit  to 
which  the  bank  was  a  party.  Utica  Bank  v.  HiUard,  5  Cowen's  R.  419.  So  as  to  a  clerk  in  the 
bank.  Utica  Bank  v.  Hillard,  Id.  153.  So  the  steward  of  the  plaintiff,  who  as  such  has  a  deed 
belonging  to  the  latter,  cannot  be  compelled  through  the  sulrpcma,  duces  tecum  on  the  part  of  the 
defendants,  to  produce  it ;  but  after  notice  to  produce,  given  to  the  plaintiff,  the  steward  may  be 
compelled  to  swear  to  the  contents ;  for  his  knowledge  of  these  is  not  within  the  principle  of 
privileged  communications,  which  extends  only  to  counsel,  attorneys,  &c.  Falmouth  v.  Moss,  11 
Price,  455.     See  Utica  Bank  v.  Hillard,  5  Cowen's  R.  153,  158. 

Where  none  of  the  objections  adverted  to  apply,  it  seems  that  the  writings  in  u  man's  posses- 
sion are  as  much  liable  to  the  calls  of  justice  as  the  faculties  of  speech  or  memory  are.  For  not 
only  a  man's  estate,  but  even  his  liberty  or  life  may  depend  upon  written  evidence,  which  is  the 
exclusive  property  of  a  stranger.  As  for  instance,  where  a  man's  title  depends  upon  the  precise 
time  of  his  birth,  and  the  executor  of  an  accouoher  is  in  possession  of  an  entry  made  by  the 
latter,  which  would  be  legal  evidence  to  prove  such  time.  In  criminal  oases  also,  proof  that  the 
prisoner  at  a  particular  time  and  place  signed  an  instrument,  may  be  decisive  as  to  his  inno- 
cence.    1  Stark.  Ev.  88,  89,  and  note  e. 
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In  an  action  for  maliciously  and  without  probable  cause  making  a 
charge  of  felony  before  a  magistrate  against  the  plaintifi',(l)  the  plaintiff's 
Counsel  having  called  upon  the  magistrate  to  produce  the  information 
taken  by  him,  which  was  accordingly  produced,  was  proceeding  to  prove 
the  information  by  the  magistrate's  clerk,  when  it  was  insisted  by  the  de- 
fendant's counsel  that  he  should  be  allowed  to  cross-examine  the  magis- 
trate who  had  produced  the  information ;  but  Holroyd,  J.,  held  that  this 
could  not  be  done,  and  that  the  plaintiff's  counsel  might  proceed  to  prove 
the  information  in  the  regular  manner. 

If  a  witness  is  sworn  and  gives  some  evidence, — as,  for  instance,  to 
prove  an  instrument, — however  formal  the  proof  may  be,  he  is  to  be  con- 
sidered a  witness  for  all  purposes.(2)  Or  if  a  witness  is  sworn,  and  would 
be  competent  to  give  evidence  for  the  party  calling  him,  the  other  party 
will  be  entitled  strictly,  according  to  the  general  rule,  to  cross-examine 
him,  although  he  has  not  been  examined  in  chief.(3)  But  if  the  counsel 
of  one  of  the  parties  call  a  witness  by  mistake,  and  discovers  the  mistake 
before  he  puts  a  question  to  him,  the  witness,  though  sworn,  will  not  be 
.  subject  to  cross-examination.(4)  So  where  a  witness  has  been  asked  only 
one  immaterial  question,  and  his  evidence  is  stopped  by  the  judge,  the 
other  party  has  no  right  to  cross-examine  him.(5) 

Cross-examination,  how  far  limited  to  relevancy. 

With  regard  to  the  relevancy  to  the  matters  in  issue  of  questions  which 
may  be  put  in  cross-examination,  it  is  to  be  observed,  that  considerable 
latitude  is  allowed  in  this  respect  where  the  tendency  of  the  questions  is 
to  affect  the  credit  of  the  witness.  Thus,  as  will  be  seen  presently  a  wit- 
ness may  be  asked  questions  affecting  his  own  character,  and  consequently 
his  credit,  though  such  questions  have  no  relation  to  the  matters  in  issue. 
But  a  witness  cannot  be  cross-examined  as  to  any  facts  which,  if  admitted, 
would  be  collateral  and  wholly  irrelevant  to  the  matters  in  issue,  and 
which  would  in  no  way  affect  his  credit,(6)  and  still  less  can  he  be  exam- 


(1)  Simpson  v.  Smith,  Nott.  Sumra.  Ass.  1822,  MS. 

(2)  Morgan  v.  Brydges,  2  Stark.  R.  314. 

See  also  Beal  v.  Nichols,  2  Gray  (Mass.),  262.  The  witness  is  subject  to  a  general  cross-exam- 
ination in  such  a  case.  Wentworth  v.  Crawford,  11  Texas,  127.  And  re-examination  is  con- 
fined to  matters  that  were  inquired  into  on  the  cross-examination.  Button  v.  Woodman,  9 
Cush.  255. 

(3)  R.  V.  Brooke,  2  Stark.  4'73 ;  Philips  v.  Earner,  1  Bsp.  357. 

(4)  Clifford  v.  Hunter,  3  0.  &  P.  16 ;  Rush  v.  Smith,  1  C,  M.  &  R.  94 ;  "Wood  v.  Mackinson,  2 
Mo.  &  R.  273. 

Note  579. — A  person  subpoenaed  to  produce  papers  may  be  called,  and  put  them  in  without 
being  sworn.  Davis  v.  Dale,  4  Carr.  &  Payne,  335 ;  S.  C,  1  Mood.  &  Malk.  514;  S.  C,  Roscoe's 
Bv.  64;  Rex  v.  Marlia,  1  Mood.  &  Malk.  515,  note.  But  he  may  be  sworn,  semhU.  by  either- of 
the  parties  that  may  choose  it,  to  give  an  account  of  the  custody  or  other  material  matter.  Rex 
V.  Netherthong,  2  Maule  &  Selw.  337. 

(6)  Creevy  v.  Carr,  7  0.  &  P.  64. 

(6)  See  R.  v.  OolUns,  9  0.  &  P.  456. 
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ined  as  to  suck  facts,  for  the  purpose  of  contradicting  Mm  by  other  evi- 
dence, and  in  this  manner  to  discredit  his  testimony.(l)  And  if  the  wit- 
ness answer  such  an  irrelevant  question  before  it  is  disallowed  or  with- 
drawn, evidence  cannot  afterwards  be  admitted  to  contradict  his  testimony 
on  the  collateral  matter.(2)  The  point  for  consideration  therefore  is,  what 
question  or  what  matter  is  wholly  irrelevant. 

The  case  of  Spenceley  agt.  De  Willott,(3)  will  illustrate  this  point. 
That  was  a  penaJ  action  for  usury,  alleged  to  have  been  committed  by  the 
defendant  in  a  contract  with  a  witness,  who  was  called  by  the  plaintijff  to 
prove  the  offence.  The  defendant's  counsel,  who  wished  to  establish  that 
the  contract  was  one  of  partnership,  proposed  to  ask  the  witness,  what 
contracts  he  had  caade  with  other  persons  about  the  same  period  of  time, 
for  the  purpose  of  drawing  from  the  witness  an  acknowledgment  that  in 
such  contracts  the  profits  were  to  be  shared ;  the  defendant's  counsel  in- 
tending, if  the  witness  had  made  such  an  acknowledgment,  to  draw  from 
thence  an  inference,  that  he  had  made  the  same  contract  with  the  defend- 
ant ;  or  if  the  witness  denied  that  such  was  the  nature  of  his  dealings  with 
those  persons,  intending  to  call  them  to  prove  th.e  contrary,  and  thereby 
to  discredit  the  witness.  Lord  Bllenborough,  C.  J.,  however,  refused  to 
suffer  the  question  to  be  put  to  the  witness  on  his  cross-examination ;  and 
the  Court  of  King's  Bench  afterwards  upheld  this  ruling,  being  unani- 
mously of  opinion,  that  it  was  not  competent  to  counsel,  on  cross-examina- 
tion, to  question  the  witness  concerning  a  fact  wholly  irrelevant  to  the 
niatter  in  issue,  if  answered  affirmatively,  for  the  purpose  of  discrediting 
him,  if  he  answered  in  the  negative,  by  calling  other  witnesses  to  disprove 
what  he  said.  And  the  court  held  that  in  that  case,  whatever  contracts 
the  witness  might  have  entered  into  with  other  persons  for  other  loans, 
they  would  not  be  evidence  of  the  contract  made  with  the  defendant,  un- 
less the  witness  had  first  said  that  he  had  madb  the  like  contract  with  the 
defendant  as  he  had  made  with  these  persons ;  which  he  had  not  said. 

In  this  case,  the  questions  proposed  to  be  put  to  the  witness  were  irrele- 
vant to  the  matters  in  issue,  and  in  no  way  affected  his  credit ;  but,  it  is 
conceived,  the  decision  would  have  been  different  if  the  witness  had  been 


(1)  Spemoelfey  v.  De  WUlott,  7  Eaatj  108. 

(2)  Harris  v.  Tippetj  2  Camp.  637. 

Note  580. — Shields  v.  Cunningham,  1  Blackf.  R.  86 ;  Nettles  v.  Harrison,  2  MoCord,  2S0 ; 
per  Gibson,  J.,  in  BUmaker  v.  Buckley,  16  Serg;  &  Rawle/  77 ;  Atwoftd  v.  Welton,  7  Conn.  R. 
71,  per  Daggett,  J. 

("  Do  your  neighbors  call  you  lying  Josh?"  has  been  held  inadmissible  on  a  cross-examinatiott 
(Henson  T.  HendersDft;  3  Foster  (N.  H.)  498);  see  also  Smith  v.  Osistfea,  1  Gray,  108) ;  and  it  has 
been  held  that  a  wltuesB  may  be  aak©d  whether  he  has  not  been  guilty  of  perjury  in  another 
statOj  for  the  purpose  of  disoreditimg  him  (The  State  v.  March,  1  Jones'  Law,  Ni  C.  526 ;  see 
also  Harringtonv.  Lincoln,  2  Gray  (Mass.),  133);  and  he  may  be  asked  Whether  he  has  not  sworn 
differently  on  another  trial,  though  he  is  not  bound  to  answer  the'  qlifestiotti  Pickaid  vi  Collins; 
23  Barb.  44.4.) 

(3)  Ul  supra. 
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called  for  the  defence  for  the  purpose  of  showing  that  the  contract  with  the 
defendant  was  in  fact  a  contract  of  partnership,  and  it  had  been  proposed 
to  ask  him  whether  he  had  not  entered  into  usurious  contracts  with  other 
persons  ;  because  such  a  ques'tion,  if  answered  in  the  af&rmative,  though 
equally  irrelevant  to  the  matters  in  issue,  would  have  affected  the  credit 
of  the  witness.(l) 

In  the  case  of  Tennant  agt.  Hamilton,(2)  where  the  question  in  issue 
was  whether  smoke  emitted  from,  the  defendant's  factory  was  prejudicial 
to  the  plaintiff's  garden,  and  witnesses  had  been  examined  by  both  par- 
ties as  to  the  state  of  the  neighboring  grounds ;  a  witness,  called  on  behalf 
of  the  defendant,  described  several  gardens  in  the  neighborhood  as  unin- 
jured. In  cross  examination,  he  was  asked  whether  he  knew  a  particular 
field,  and  having  answered  that  he  did,  but  that  he  never  knew  of  any 
damage  done  there,  the  plaintiff's  counsel  proposed  to  ask  him  whether  he 
had  known  of  any  sum  having  been  paid  by  the  defendant  to  the  propri- 
etor of  that  field  for  alleged  damage  occasioned  by  the  smoke.  This  ques- 
tion was  not  allowed  to  be  put  at  the  trial,  and  the  House  of  Lords  deci- 
ded that  it  had  been  properly  rejected. 

In  the  case  of  Watts  agt.  Lyons,  (3)  which  was  an  action  by  a  con- 
tributor to  a  newspaper  against  the  person  who  was  registered  as  the  sole 
proprietor,  the  editor  having  been  called  as  a  witness  for  the  plaintiff,  it 
was  held,  that  the  defendant's  counsel  could  not  ask  the  witness  whether 
he  had  not  agreed  with  a  third  person  as  to  the  expense  of  editing  the 
paper,  the  question  being  put  with  the  view  of  showing  that  such  third 
person  was  the  real  proprietor.  The  question  did  hot  affect  the  credit  of 
the  witness ;  it  only  tended  to  show,  at  the  most,  an  admission  by  such  third 
persons,  whic]i  would  not  have  been  evidence  between  the  plaintiff  and 
the  defendant,  it  being  res  inter  aZi(vs,(i) 

It  is  to  be  remembered,  however,  that  there  are  some  occasions  upon 
which  evidence  of  transactions  between  third  parties  is  admissible — as,  for 
instance,  in  actions  for  goods  sold  or  for  work  done,  where  the  defence  is, 
that  the  goods  were  in  feet  sold,  or  the  work  was  done,  for  another  per- 
son to  whom  credit  was  given,  and  not  for  the  defendant.  In  such  cases, 
evidence  in  chief  is  admissible  in  order  to  establish  such  a  defence,(5) 


(1)  The  witness  miglit  himself  bave  objected  to  answer  such  a  qaastion,  as  tending  to  criminate 
himself;  but  that  depends  npon  another  principle,  and  ia  the  privilege  of  the  witness.  See  infra. 
Sect.  2. 

(2)  7  CI.  &  Pin.  122. 

(3)  6  M.  &  G.  lOil 

(4)  Maula,  J.,  observed  in  this  case,  tha*  he  caneurred  in  thinking  the  question  was  inadmissi- 
We  on  the  ground  suggested ;  but  he  added,  if  the  question  had  been  proposed  to  be  put  as  evi- 
dence generally,  the  learned  judge  would  have  liad  to  consider  whether  it  might  not  be  admisai- 
Wb  for  fome  purpose. 

(5)  See  De  Eiitzen  y.  Parr,  4  A.  &  B.  63 ;  Gerish  v.  Chartier,  1  C.  B.  13. 
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or  the  facts  may  be  elicited  by  tlie  cross-examination  of  an  adverse 
"witness. 

Croas-examinatioii  as  to  menaces  used  by  witness. 

On  the  cross-examination  of  a  witness,  it  will  be  permitted  to  ask  him 
as  to  any  vindictive  expressions  he  may  have  used  towards  other  persons, 
where  the  use  of  such  expressions  would  affect  the  character  or  credit  of 
the  witness;  but  a  witness  cannot  be  asked  as  to  such  expressions  used  by 
another  witness  on  other  occasions  than  that  which  is  the  subject  of  the 
trial,  such  expressions  being  only  matter  for  the  cross-examination  of  the 
witness  himsel£(l) 


(1)  E.  T.  St.  George,  9  0.  &  P.  483,  489.     See  also  R.  v.  Tewin,  2  Camp.  638. 

Note  581. — See  post,  in  these  notes,  -wherein  the  distinction  between  the  right  to  contradict 
the  witness  in  his  answers  as  to  his  general  ani.  particular  credit,^  more  closely  examined.  To 
determine  whether  a  question  be  relevant  on  cross-examination,  frequently  involves  a  nice  and 
difficult  inquiry  into  the  nature  of  the  issue  or  point  in  question,  and  the  manner  in  which  the 
answer  may  be  brought  to  bear  upon  it.  "We  are  to  ask,  would  the  answer,  in  any  possible 
shape  or  in  the  slightest  degree,  affect  any  question  of  fact  which  can  be  raised  in  the  cause  ?  If 
it  may,  the  inquiry  is  relevant.  If  not,  then  it  would  be  irrelevant.  All  that  can  be  done  under 
this  head  is  to  notice  a  few  cases  establishing  and  slightly  illustrating  the  rule.  Its  application 
is  oo-extensive  with  the  entire  region  of  oral  evidence,  in  all  its  variety  of  competency,  perti- 
nency and  credibility. 

An  insolvent,  having  sold  slaves  to  his  sister-in-law,  which  were  seized  by  his  creditors  as 
fraudulently  sold,  in  trover  by  her  against  the  sheriff,  testified  for  her  that  he  sold  them  to  her 
for  $1,000,  which  were  paid.  His  bill  of  sale  to  her,  written  by  himself,,  might  however,  be  read 
for  aleven  hundred  dollars ;  and  $210  besides  in  notes.  The  ambiguous  word  he  explained  to 
mean  seven.  On  cross-examination,  he  swore  that  he  had,  a  year  before  the  sale  to  his  sister  in 
law,  purchased  these  slaves  at  $1,194,  he  writing  and  giving  his  three  several  notes  for  aleieen, 
(which  he  also  explained  to  mean  seven)  hundred,  400  and  94  dollars,  which  latter  two  notes 
had  been  paid.  To  contradict  him,  it  was  offered  to  show  that  the  notes  given  for  the  price  of 
the  slaves  by  him  were  but  two ;  one  actually  intended  for  eleven  hundred,  and  the  other  ninety- 
four  dollars,  and  that  the  $400  had  none  of  it,  as  he  pretended,  been  paid ;  and  that  he  had  con- 
fessed that  the  ambiguous  word  in  the  note  meant  elen)en.  This  was  objected  to  as  going  to  a 
matter  entirely  collateral ;  viz :  the  former  purchase ;  but  the  court  held,  that  if  it  could  be  shown 
that  the  word  aleven  in  the  note  meant  ekmen,  the  counsel  might  argue  that  it  meant  the  same  in 
the  bill  of  sale ;  and  so  the  consideration  in  that  bill  had  not  been  all  paid  by  the  sister-in-law, 
which  was  a  material  inquiry.  It  would  contradict  the  insolvent  as  to  that  word,  and  show  that 
to  appear  consistent  in  explaining  down  the  word  in  the  bill  of  sale  to  seven,  he  had  falsely  given 
the  same  turn  to  another  like  word,  written  by  him  in  another  paper.  By  getting  rid  of  that 
explanation,  it  would  be  more  open  to  argue,  from  the  appearance  of  the  word  in  the  bill  of  sale 
and  the  other  facts  proposed,  that  the  word  there  meant  in  truth  eleven;  and  so  only  $1,000 
being  paid  by  the  sister-in-law,  as  sworn  by  the  insolvent,  the  payment  had  come  short  of  the 
true  sum.  The  contradiction  of  the  insolvent  would  thus  be  as  complete  as  if  he  had  admitted, 
in  terms,  that  the  consideration  in  the  bill  of  sale  was  eleven,  hundred.  Smith  v.  Henry,  2 
Bail.  118. 

On  the  other  hand,  in  examining  the  validity  of  a  patent  for  a  nail  cutter,  a  witness  for  the 
defendant  having  given  his  opinion  on  the  models  before  him  and  in  question  under  the  patent, 
the  plaintiff's  counsel  produced  the  model  of  another  machine  used  by  a  stranger  to  the  parties 
long  before  the  machine  in  question,  and  proposed  to  inquire  of  the  witness  as  to  the  principles 
and  mode  of  operation  of  the  stranger's  machine,  and  how  far  it  coincided  with  that  in  question, 
with  a  view  to  show  by  the  witness's  answers  and  other  testimony,  the  incorrectness  of  the  wit- 
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ness,  and  his  ignorance  of  mechanics.  On  objection,  Story,  J.,  overruled  the  evidence.  It  was 
at  best  an  inquiry  mto  the  witness's  accuracy  in  a  collateral  matter.  He  cannot  be  asked  as  to  a 
mere  collateral  fact,  having  no  relevancy  to  the  issue,  in  order  to  draw  from  him  an  answer 
which  might,  by  other  evidence,  be  shown  incorrect,  and  thereby  discredit  him.  Odiome  v. 
Winkley,  2  Gall.  51-53.  See  Lamalere  v.  Gaze,  1  Wash.  0.  0.  E.  413.  In  another  case  of  con- 
flicting patents,  the  plaintiff  offered,  as  he  said,  in  order  to  discredit  a  witness  for  the  defendant, 
to  show  that  the  witness's  father  had  taken  a  license  from  the  plaintiff  to  work  his  machine.  But 
the  evidence  was  overruled  as  irrelevant,  not  having  the  remotest  influence.  Evans  v.  Eaton,  1 
Pet.  C.  C.  R.  322,  338.  It  being  material  for  the  defendant  to  show  that  the  plaintiff  was  a  part- 
ner with  the  defendant  and  the  witness  for  the  plaintiff,  in  1820,  and  the  witness  having  denied 
this,  he  was  cross-examined  by  the  defendant  whether  he  had  not  admitted  that  the  plaintiff 
brought  money  into  the  firm  at  that  time.  He  denied  this,  and  it  was  offered  to  contradict  him. 
But  there  having  been  no  other  proof  in  the  cause  that  the  plaintiff  was  a  partner,  it  was  held 
that  the  question  was  collateral  and  irrelevant ;  and  therefore  the  answer  of  the  witness  must  be 
taken.  Harris  v.  Wilson,  7  Wend.  57.  Though  the  witness  depose  to  a  fact  now,  on  cross-exam- 
ination, to  an  inquiry  not  pertinent,  upon  which  he  had  ■  before  sworn  directly  otherwise  in 
another  cause  where  the  same  inquiry  was  pertinent,  yet  such  former  deposition  cannot  now  be 
used  to  contradict  him.     Lamalere  v.  Gaze,  1  Wash.  C.  C.  E.  413. 

The  statement  which  you  seek  to  draw  out  on  cross-examination,  with  a  view  to  show  a  con- 
tradictory statement  by  the  adverse  witness  in  respect  to  it,  must  not  only  relate  to  the  issue,  but 
it  must  be  a  matter  of  fact,  and  not  merely  a  former  opinion  of  the  witness  in  relation  to  the 
matter  in  issue,  inconsistent  with  a  different  opinion  which  now  appears  to  be  warranted  by  his 
testimony.  The  case  in  which  this  question  arose  was  an  action  on  a  marine  policy  upon  a  ship. 
The  broker  who  effected  the  policy  for  the  plaintiff,  being  sworn  as  a  witness  for  the  defendant, 
stated  that  he  omitted  to  make  a  certain  disclosure  which  it  was  now  contended  was  material ; 
and  therefore  the  omission  would  avoid  the  policy.  On  cross-examination,-  he  denied  that  he 
had,  shortly  after  effecting  the  policy,  declared  his  opinion  that  the  underwriters  had  not  (in  their 
defence)  a  leg  to  stand  on.  The  plaintiff  called  a  witness  to  contradict  this,  by  showing  that  he 
had  said  so.  Tindal,  C.  J. :  "It  seems  to  me  hardly  to  come  within  the  rule  relating  to  a  matter 
directly  connected  with  the  issue.  ■  If  there  had  been  any  contradiction  of  the  broker's  assertion 
of  a  matter  of  fact,  as  to  whether  he  had  or  had  not  made  the  communication,  it  might  have  been 
received.  But  this  is  only  a  contradiction  on  a  matter  of  judgment,  and  I  think  it  not  receivable." 
Elton  V.  Larkins,  5  Carr.  &  Payne,  385.  This  decision  will  suggest  to  the  mind  of  the  expe- 
rienced practitioner  the  question,  so  often  put  to  a  material  witness,,  whether  he  had  not  declared 
that  he  knew  nothing  concerning  the  cause  on  trial ;  and  the  value  which  an  answer  to  such  an 
inquiry,  one  way  or  the  other,  should  have  in  the  eye  of  judicial  inquiry.  See  post,  in  these 
notes,  where  the  last  case  is  again  stated ;  and  qualified  by  Daniels  v.  Conrad,  4  Leigh,  401,  405, 
406.  The  amount  of  this  case  is,  that  where  the  opinion  of  the  witness  (e.  y.  as  to  value)  is  ad- 
missible in  evidence,  he  may  be  cross-examined  as  to  any  previous  contradiction  in  his  opinion ; 
and  if  he  deny  thar,  he  may  be  discredited  by  showing  the  fact.  The  whole  comes  back  to  rele- 
vancy. The  question  in  Elton  v.  Larkins  was  not  relevant ;  the  opinion  respected  the  merits  o^ 
the  cause  ;  whereas,  in  Daniels  v.  Conrad,  it  was  held  relevant ;  and  tlie  contradiction  is  put  on 
that  ground.    Per  Tucker,  President,  4  Leigh,  405,  406. 

In  assumpsit  for  the  price  of  a  bond  assigned,  the  plaintiff  having  proved  by  T.  the  sale  of  the 
bond  to  him,  T.,  as  the  defendant's  agent,  the  defendant,  on  cross-examination,  asked  the  witness 
if  he  did  not,  on  the  same  day,  supply  the  defendant  with  two  other  bonds,  the  latter  avowing 
his  intention  to  show  that  this  was  a.part  of  the  same  transaction.  The  witness  denied  that  the 
transaction  was  the  same,  and  said  the  plaintiff  had  no  interest  in  it,  though  he  admitted  furnish- 
ing the  other  bonds,  and  detailed  the  transaction.  The  defendant  then  proposed  to  show  that 
V.'s  account  was 'incorrect.  Held  inadmissible,  nothing  appearing  that  the  testimony  of  T.  on 
cross-examination  was  relevant,  and  there  being  in  truth  no  other  evidence  produced  or  offered, 
to  show  that  the  transaction  detailed  was  relevant.  Lawrence  v.  Barker,'5  Wend.  301,  302, 
305.  Here  it  will  be  perceived,  the  whole  was  collateral  and  irrelevant  as  the  matter  was  left ; 
and  the  chief  justice  remarked,  that  a  witness  is  not  to-  be  cross-examined  to  a  distinct  collateral 
%ct,  for  the  purpose  of  afterwards  impeaching  his  testimony.  Id.  305.  Had  another  witness 
been  called,  who  would  affirmatively  coimect  all  the  bonds  in  the  same  transaction,  and  thu^ 
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Tary  the  opp,trapt,  thpn  it  might  haye  Jjeen  ipaterial  to  lyeak^n  T-'s  conflicting  testimony  \ij  dis- 
prediting  that,  and  indeed  every  part  pf  hia  teatipipny  which  would  bp  apy  way  JB,Qqn,sistpnt  with 
the  defendant's  cape  so  made  out.  Accordingly,  in  an  action  pij  ^,  bill  of  exchange  (the  dpfpppa 
being  usury,  by  a  disppunt  at  more  than  five  per  cent.)  by  tl^e  holder  against  the  acceptor,  ^ 
witness  for  the  plaintiff  was  allowed  to  Ijp  .cfpss-examined  in  Tespeet  te  a  bUl  of  exchange  Pther 
tlian  the  ene  in  question,  it  appearing  to  harp  been  4,isppunte(il  by  tip  plaintiff  at  the  same  time, 
and  under  the  same  eircurnptappes ;  and  ^  •yritpesp  was  recpiyed  tc  eontraidipt  the  witness's  an- 
swers. Lord  Tenterden,  C.  f.,  isaiij,  there  being  such  apparent  ppnnpption,  the  question  v!ia  not 
merely  ppllatpral.     Meagoe  v.  Simmons,  3  Carr.  &  Payne,  75. 

In  genpral,  wherever  a  fact  would  ^e  rpleyant  as  affecting  ihp  prpdit  of  a  witPPS?,  and  might 
bp  ingUfired  of  ijpon  cross-examination,  the  same  fact  may  be  shown  to  ipapeach  his  cisdit,  where 
hp  i^  absent,  having  made  ^  deposition.  Daggptt  y.  Tallman,  8  Cpnu.  E.  169,  171,  178.  Thpre 
arp,  however,  as  we  havp  seen  and  shall  see,  many  exceptippa. 

There  may  be  oases  where  great  latitude  of  examination  may  bp  pprmitted,  aiJsiBg  from  tha 
disposition,  temper  and  conduet  of  the  witness,  wMph  can  be  regulated  only  by  the  discretion  of 
the  cpurt,  and  for  which  it  is  di£6cult  to  lay  down  a  precise  mle.  Per  Savage,  C.  J.,  in  Law- 
rpnpe  y.  Barjcer,  5  Vend.  305.  In  ene  ease  it  was  held  th;at  the  answer  to  a  ijuestion  totally 
irrelevant  may  be  contradicted,  though  the  witpess  might  have  refiiaed  to  answpr.  The  inquiry 
was  addressed  te  the  prpspcuting  witness  for  an  assault  upon  him,  and  respepted  his  former  pros- 
ecutien  of  a  civil  suit  against  the  dpfendant.  The  People  v.  Pentz  1  Wheel.  Or.  Cas.  240,  In 
general,  such  testimppy  would  bp  plearly  inadmissiblp.  In  the  particular  case,  the  general  ppsi- 
tion  is  laid  dpwn,  that  because  the  witness  submitted  to  answer  the  irrelenant  q;uestion,  there- 
fore hp  might  be  contradicted.  Qv^re.  In  the  People  v.  .G-enung  (11  Wend.  18),  the  Supreme 
Court  of  New  Tork  refused  permission  to  ask  the  principal  witness  for  the  prosecution  (which 
was  for  obt?iiping  the  witijess's  signature  upon  false  pretences)  whether  he  had  not  ofiered  to 
leave  the  court  and.  not  appear  as  a  ■?? itness,  if  the  defendant  would  settle  the  subject  matter  pf 
the  indictment  with  him.  This  dedsipn  was  on  the  ground  that  such  improper  eflfer  being 
shown,  still  it  would  not  impeach  his  credit ;  and  so  the  inquiry  was  irjielpvant.  Thp  decision  i» 
pertainly  a  strong  ope,  but  not  stronger  tb?in  a  sijnila?  ease  stated  in  the  text.  See  post,  in  these 
notes.  A  \yitness  may  be  ^§kpd,  on  oross-pxamination,  for  the  purposp  of  contradicting  him, 
■yvhether  he  has  not  had  a  controversy  with  the  party  against  v^oin  he  is  pallet,  apd  threatened 
to  be  revenged  on  him.  Atwood  v.  "Weltpn,  7  Conn.  K.  60,  79.  The  witness's  st?.te  of  min«l 
and  interest  in  respppt  to  thp  party  are  always  pertinent  inquiries,  for  tbpy  go  tp  his  erpdit.  Id. ; 
16  Mass.  R.  185;  Swift's  Ev.  148;  1  Starkie's  Ev.  135.  And  ^  even  in  rpspect  to  the  indorser 
of  the  note  in  questipn  tp  thp  party.  MerriUs  v.  Ijaw,  9  CoyPP's  R-  65,  67.  After  the  interest 
of  the  witness  is  released,  his  prpdit  is  still  oppn  to  inquiry  upMi  thp  very  point  toucl^pd  by  the 
release,  and  he  is  to  be  judged  by  Ijhp  jury.  Siqlpch  v.  Palmer,  1  R.  Ccnst.  Ct.  224.  So,  that 
he  is  a  prosecuting  witness  fpr  an  ipjury  to  hinaself,  may  bo  urged  as  one  reasop  against  his  cred- 
ibility. People  V.  M'Murray,  1  Wheel.  Cr.  Cas.  62.  So  of  evprything  that  may  in  the  least 
affect  his  credit.  The  court  accordingly  allpwpd  thp  inquiry,  whether  the  party  calling  him  had 
not,  at  the  witness's  request,  purohased  liis  real  property.  Cameron  y.  Montgomery,  13  Seig-  & 
Rawle,  132.  So  an  ioquiry  was  allowed  to  a  bank  teller,  who  swore  to  his  entry,  whether  ho 
was  not  in  the  habit  of  making  mistakes  as  teller.  Mechanips  and  Farmers'  Bank  v.  Smith,  19 
John.  R.  115,  123.  The  entry  was  material,  apd  its  truth  turned  on  tlie  relatiye  predibUity  and 
accuracy  of  witnesses.  So  a  witness  impoaphing  another's  general  character,  though  ppnlined  to 
that  in  chief,  may,  on  pross-examination,  bp  interrogated  as  to  names  of  individuals  fronj  whom 
hp  hpard  the  rppprt.  Lower  v.  Winters,  7  Ooiyen's  R.  263,.265,  367.  Tliis  may  be  both  to  te^t 
the  witness's  aopuracy,  to  see  whether  he  may  not  cpntradipt  himself,  whether  the  individuals 
may  not  haye  been  the  personal  pnem^es  pf  the  person  impeacljie^  (Id.  265,  266)  ;  and,  the  pourt 
might  have  added,  to  contradict  him,  if  he  named  any  onp  falsely.  So  evidenco  ths^t  the  witness 
assigned  the  note  to  the  plaintiff  with  an  undprstanding  that  lip  should  testify  to  a,  new  promise 
of  thp  makpr,  is  admissiblp  to  impeaph  his  predit.  Moore  v.  Tiele,  4  Wend.  420.  go  evidpnoe 
pf  unexplained  delay  te  displose  and  prosecute,  in  a  case  of  rape.  The  People  v.  Crouchcr,  3 
Wheel.  Cr.  Cas.  46,  per  Benson,  J.  See,  for  various  instances  touching  credibility,  ante,  npte 
194,  VpI.  I,  passim.  Pereonal  controversy  with  the  party  may  always  be  showp,  though  the 
particulars  shall  net  bo  inquirpd  into.    Shift's  Ev.  148.    So  afi  indioatipn  of  strong  partiality,  as 
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Cross-examination  to  contrary  statements. 

On  the  subject  of  relevancy,  it  has  been  long  settled  that  a  witness  may- 
be asked  whether,  on  some  former  occasions,  he  has  not  given  a  different 
and  contrary  representation  of  the  same  subject.  If  the  •yvitness  answer 
in  the  affirmative,  the  question  of  course  affects  his  credit,  whether  the 
subject  of  the  finswer  be  relevant  or  irrelevant  to  the  matters  in  issue  ;  if 
he  answer  in  the  negative,  and  the  subject  of  the  answer  be  irrelevant  to 
the  matters  in  issue,  the  answer  is  conclusive,  and  evidence  cannot  bie 
called  to  contradict  the  witness ;  but  if  the  subject  of  the  answer  be  reler 
vant  to  the  matters  in  issue,  then  evidence  may  be  given  to  show  that  th>e 
witness  has  on  a  former  occasion  given  a  different  representation  of  the 
subject ;  and  the  inquiry  is  made  in  order  to  lay  a  foundation  for  proof  of 
contradictory  statements.  This  subject  will  be  more  fuliy  considered  in 
the  section  relating  to  the  method  of  impeaching  the  credit  of  the  opposite 
party's  witness.(l) 

Cross-examination  to  handwriting  on  a  paper. 

If  the  counsel  for  a  party,  by  the  cross-examination  of  a  witness,  obt^i^ 
proof  of  the  adverse  party's  handwriting  to  a  paper  shown  to  the  witness^ 
the  counsel  for  the  opposite  party  has  no  right  to  see  the  paper,  for  the 
purpose  of  examining  the  witness  as  to  the  paper  being,  gs  alleged,  the  hand- 
writing of  his  client.(2)  By  proving  a  document  on  the  crqss  exanaination 
of  a  witness,  the  party  will  not  be  compelled  to  put  it  in  as  evidence  be^ 


bj  evading  the  making  of  a  deposition  on  the  request  of  one  party,  and  making  it  for  the  other 
Daggett  V.  Tallman,  8  Conn.  E.  168,  ITT,  118.  In  the  case  pf  rape,  it  is  relevant  to  interrogate 
the  prosecutrix  as  to  particular  acts  exciting  suspicion  of  lewdness.  Rex  v.  Barker,  3  Carr.  & 
Payne,  689.  But  see  what  Holroyd,  J.,  said  in  Rex  v.  Clarke,  2  Stark.  R.  241.  And  in  Rex  v. 
Hodgson  (Russ.  &  Ry.  Cr.  Cas.  209,  212),  Baron  Wood  refused  evidence  of  particular  acts,  the 
connection  of  the  prosecutrix  with  other  men,  and  the  depjsion  was  affirmeii  by  all  thg  jii(3ges. 
This  was  on  the  general  ground  that  you  shall  not  impeach  a  witness  by  particular  acts,  bwt  only 
by  general  character.  If  a  witness  be  contradicted  even  as  to  tiffP,  i|  will  sometimes  effect  his 
credit.  Flood  v.  Thomas,  5  Mart.  Lou.  R.  (N.  S.)  f  60,  Fqr  thp  rule  fUsiup  in  in/ao,  falsys.  in  ofnni- 
bus,  see  ante,  note  194. 

(A  witness  may  be  asked  questions  tending  to  shay  his  hostijity  to  one  of  the  parties  (Long  v. 
Lamkin,  9  Cush.  361 ;  Atwood  v.  Walton,  1  Conn.  66 ;  Newton  v.  Harris,  2  Selden  $J".  T.  3^5) ; 
or  ffiendly  intim.acy  with  liim  (Campbell  y.  TJie  S^rtSi  ?3  AI^.  ^4.)  4i?^  ^  tto  vyitness  denies 
such  hostility  or  friendship,  the  fact  ipay  be  proved  by  othpr  pvii^anc^-  Folspm  y.  Brown,  ft 
Iqater  (N.  H.)  114,  195 ;  and  Dre^  v.  Vpod,  6  l^-  36,3 ;  Neijvtoiji  y.  Harfi|,  ?  Selden  R,  346.) 

(],)  Infra,  Sect.  3. 

The  general  rule  is  that  tl^g  TiFitnpiiis  paust  be  aske^  whethgr  he  ha^  i^o,^  pn  4  forp^er  oce^aion, 
particularly  specified,  made  a  statement  differing  frgm  that  to  w^lich  l^e  testifies.  Conrad  v.  Grif- 
fey, ^.6  How.  U.  3.  38 ;  Patch^^  y.  Aator  M.  Iqs.  Co.,  3  Eern^a  R.  2,68 ;  Y#<iW  f  ■  1^^^  B'atic^J 
L.  F.  L.  Assurs^ooe  Co.,  22  Barb,  9j  Sti)cy  v.  G-raham,  3  Di:^E  R,.  4fH;  Unis  v.  Charlton's 
Adm'r,  12  Gratt.  484.  The  rul?  (Joes  not,  apply  in  the  case  of  i^epoaitions  m:en  in  th?i  cau^e, 
Bryan  v.  Walton,  14  Geo.  18^.  And  the  rule  has  not  been  a,dopted  ifi  some  of  the  states,  ^ilju^ 
y.  Ash,  4  Foster  (N.  H.)  319;  Hedge  v.  C^^pp,  22  Cput^.  262;  Qpyl^v.Nw&Jk  L.eaiJCo.,  9  Cu^ 
338  ;_  ai^d  Copmpmycaltln  v.  Hawkins,  3-  Qray  (Ma|SS.)  4gJ|, 

(2)  By  Bosanquet,  J,,  in  Russell  v.  Rid?r,  6  Q.  is  P.  4.16, 
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fore  he  enters  upon  his  own  case,  even  though  he  has  desired  the  witness 
to  read  it.(l)  It  has  been  laid  down,(2)  that  if  the  counsel,  in  cross-exam- 
ining, puts  a  written  paper  in  the  witness's  hand,  and  questions  him  upon 
it,  and  the  answers  are  such  as  may  have  an  effect,  the  opposite  counsel  has 
a  right  to  see  the  paper,  and  to  re-examine  upon  it ;  but  if  the  cross-exami- 
nation on  the  paper  has  entirely  failed,  the  opposite  counsel  has  no  right 
to  see  the  paper.  Bat  it  has  been  also  said, (3)  that  the  opposite  counsel 
has  a  right  to  see  any  document  that  is  put  into  a  witness's  hand  for  the 
purpose  of  cross-examining  him  upon  it,  before  the  cross-examining  coun- 
sel proceeds  to  found  any  question  thereon  further  than  to  ask  the  witness 
as  to  the  handwriting.(4:) 

Witness  examined  on  one  side  afterwards  called  on  the  other. 

It  is  reported  to  have  been  ruled  at  Nisi  Prius,  that  if  a  witness  has 
been  once  examined  by  a  party,  the  privilege  of  cross-examination  by  the 
opposite  party  continues  in  every  stage  of  the  cause  ;  so  that  if  he  should 
call  the  same  witness  to  prove  his  case  in  reply,  he  might  ask  him  leading 
questions.(5)  In  the  case  referred  to,  the  witness  might  possibly  have 
shown  a  strong  bias  in  favor  of  the  first  party  that  called  him,  and  on  this 
account,  perhaps,  a  greater  scope  was  granted  to  the  opposite  party  than  is 
usually  allowed.  But  it  may  happen,  on  the  other  hand,  that  the  party 
calls  a  witness  unwillingly,  from  necessity,  knowing  him  at  the  time  to  be 
favorable  to  the  opposite  party :  in  such  a  case,  to  allow  the  opposite  party, 
on  calling  him  afterwards  as  his  own  witness,  to  put  leading  questions, 
would  be  giving  him  an  unreasonable  advantaga  In  all  cases  of  this 
description,  the  mode  of  proceeding  must  be  decided  by  the  judge,  in  the 
exercise  of  his  discretion.(6) 


(1)  Holland  v.  Reeves,  V  C.  &  P.  3S. 

(Z)  By  Lord  Denman,  C.  J.,  in  R.  v.  Duncombe,  8  C.  &  P.  369. 

The  paper  must  be  shown  to  the  witness  before  he'  can  be  cross-examined  in  relation  to  it> 
with  a  view  to  impeach  him.     Stamper  v.  Griffin,  12  Geo.  450. 

(3)  By  Erie,  J.,  in  Cope  v.  Thames  Haven  Dock  Co.,  2  C.  &  P.  TSl. 

(4)  See  also  Collier  v.  Nokes,  2  0.  &  K.  1012. 

(5)  Dickenson  v.  Shoe,  4  Esp.  61. 

(6)  Note  582.— Per  Gibson,  J.,  in  Ellmaker  v.  Buckl,ey,  16  Serg.  &  Rawle,  11.  The  learned 
judge  criticises  with  some  severity  the  doctrine  which  he  understands  to  have  been  advanced  by 
Mr.  Phillipps,  that  where  the  party  calls  a  witness  and  has  him  sworn,  the  right  to  cross-examine 
attaches,  and  he  may  even  be  plied  with  leading  questions,  to  prove  the  opposite  case,  though  he 
be  not  examined  in  chief  at  aU.  Our  author  and  the  cases  cited  by  him  speak  of  the  right  to 
cross-examine,  without  saying  the  witness  may  be  led,  unless  the  term  cross-examination  implies 
that  right.  In  such  a  case,  the  judge  denies  the  necessity  or  propriety  of  a  leading  cross-exam- 
ination, the  only  object  of  which  is  to  sift  the  testimony  given  in  chief.  It  cannot  apply  where 
no  examination  in  chief  is  had.  If  examined,  the  witness  may  still  have  been  culled  by  the 
party  from  necessity,  to  prove  a  formal  part  of  his  case,  he  knowing  the  witness  to  be  adverse. 
The  court  therefore  should,  in  sound  discretion,  prevent  or  allow  leading  questions,  according  to 
circumstances.  On  the  whole,  we  do  not  perceive  that  the  remarks  of  the  judge  materially  differ 
from  the  view  of  this  subject,  taken  by  our  author  in  the  two  paragraphs  of  tlie  text  followed 


SEC.  I.]  Cross-Examination.  907 

Leading  in  cross-examination. 

Leading  questions  are  admitted  in  the  cross-examination  of  a  witness, 
where  much  larger  powers  are  given  to  counsel  than  in  the  original  exami- 
nation.(l)  "Witnesses  under  cross-examination  maybe  led  immediately  to 
the  point  on  which  their  answers  are  required.(2)  If  they  betray  a  zeal 
against  the  cross  examining  party,  or  show  an  unwillingness  to  speak 
fairly  and  impartially,  they  may  be  questioned  with  minuteness  as  to  par- 
ticular facts,  or  even  particular  expressions.  There  can  be  no  danger  in 
leading  too  much,  where  the  witness  is  obstinately  determined  not  to 
follow. 


by  tliis  note.  AVe  do  ^lot  understand  him  to  say  that  leading  questions  may  of  course  be  put  to 
the  witness,  because  he  is  sworn.  The  judge  is  doubtless  right  in  saying  that  this  question  is 
too  much  a  matter  of  discretion  to  form  the  subject  of  a  bill  of  exceptions.  16  Serg.  &  Rawle, 
11,  78.  Where  a  party  produces  and  swears  a  witness,  though  he  be  interested  to  testify  against 
the  party  calling  him,  the  other  may  cross-examine  him  to  all  matters  pertinent  to  the  issue 
(Webster  v.  Lee,  5  Mass.  E.  334),  and  the  party  calling  him  cannot  confine  the  cross-examina- 
tion to  matters  in  which  the  witness  has  no  interest.  Merrill  t.  Berkshire,  11  Pick.  269.  Thus, 
where  a  person  who  is  directly  interested  in  favor  of  the  plaintiff  in  a  cause,  is  called  by  the 
defendant,  though  it  be  to  prove  a  particular  fact,  e.  g.,  to  prove  the  execution  of  a  bond,  and  is 
sworn  as  a  witness,  the  plaintiff  has  a  right  to  examine  him  generally  as  to  the  merits  of  the  cause, 
and  the  party  introducing  him  cannot  question  either  his  competency  or  his  credit.  Jackson  ex 
dem.  Eden  v.  Varick,  1  Cowen's  R.  238.  This  case  was  subsequently  affirmed  in  the  court  of 
errors,  Tariok  v.  Jackson  ex  dem.  Eden,  2  Wend.  R.  166.  See  the  opinion  of  the  chancellor  in 
this  case  in  the  court  of  errors.  Id.  200,  201.  And,  where  the  plaintiff  called  a  witness  (as  he 
stated),  to  prove  the  signatures  of  the  parties  to  a  bill  of  exchange,  and  a  promissory  note,  and 
for  that  only ;  and  the  witness  was  directly  interested  in  favor  of  the  defendant ;  it  was  held 
that  the  plaintiff  could  not  afterwards  object  to  the  competency  of  the  witness,  and  that  the 
defendant  had  a  right,  not  only  to  cross-examine  him  as  to  the  particular  fact  which  he  was 
called  to  prove,  but  to  examine  him  in  relation  to  any  matter  embraced  in  the  issue.  Fulton 
Bank  v.  Stafford,  2  Wend.  R.  483. 

And  see  Winston  V.  Moseley,  2  Stew.  R.  137,  139.  But  in  one  case,  a  plaintiff  was  allowed 
to  call  a  witness,  and  examine  him  to  one  fact,  and  then  to  exclude  him  as  interested  for  the 
defendant  to  prove  another  and  distinct  fact.  Shield's  Lessee  v.  Miller,  4  Har.  &  John.  1 ,  6,  9. 
Qaere.  Helm  v.  Handley,  1  Litt.  219,  221,  is  direcUy  contra.  A  witness  offered  and  sworn  by  a 
party  cannot  be  withdrawn  by  him  on  the  ground  of  interest ;  but  he  must  allow  the  opposite 
party  to  cross  examine.  Bogert  v.  Bogert,  2  Bdw.  Ch.  R.  399,  403.  Tet  the  rule  that  a  party 
cannot  object  to  the  incompetency  of  a  witness,  is  confined  to  a  particular  trial.  If  there  be  a 
new  trial,  the  opposite  party  has  no  right,  therefore,  to  insist  on  his  being  received  as  competent ; 
nor  if  he  be  dead,  can  he  insist  on  what  he  swore  at  the  former  trial,  being  evidence.  Crary  v. 
Sprague,  12  Wend.  41,  45 ;  S.  C,  ante,  note  113. 

A  party  is  in  no  case  bound  to  offer  one  interested  in  his  favor,  as  a  witness,  in  order  to 
leave  the  option  with  the  other  party  to  object  to  or  discredit  him.  Per  Ruffin,  J.,  in  Orowell  v. 
Erk,  3  Dev.  SSt. 

Though  the  cross-examination  generally  admits  of  leading  questions,  to  draw  from  the  witness 
a  further  disclosure  than  he  made  upon  the  principal  examination,  and  in  reference  to  the  mat- 
ter testified  about,  yet  if  the  cross-examination  respects  new  matter,  leading  questions  cannot  be 
asked.    Harrisop  v.  Rowan,  3  Wash.  C.  C.  R.  580,  582. 

(Where  the  opposite  party  omits  to  cross-examine,  without  reserving  the  right  to  do-  so,  and 
says  he  shall  introduce  no  evidence  on  the  subject  to  which  he  testified,  the  Witness  need  not  be 
detained  in  court.    Sheffield  v.  R.  and  S.  R.  R.  Co.,  21  Barb.  839.) 

(1)  Harrison  v.  Rowan,  3  Wash.  C.  C.  580,  582. 

(2)  See  Hardy's  Case,  24  How,  St.  Tr.  155,  by  Buller,  J. 
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On  the  other  hand,  instances  frequently  occur  where  the  witness  is 
adverse  to  the  party  who  calls  him,  and  leans  strongly  to  the  other  side : 
here  there  must  be  some  restrictions  as  to  th.e  form  and  manner  of  cross- 
examining.  It  often  happens  that  a -witness  in  cross-examination  waits 
only  for  a  hint  to  shape  a  favorable  answer,  and  is  in  effect  the  witness  of 
the  cross-examining  party,  though  technically  called  the  witness  of  the 
opposite  side.  To  put  strong  leading  questions  to  such  a  witness  without 
limitation  or  reserve  is  substantially  preparing  a  statement  for  him,  and 
appears  to  be  inconsistent  with  justice  and  a  fair  trial. (1) 


(1)  Note  583. — See  ante,  of  the  text,  and  note  516,  as  to  allowing  an  examination  in  chief  to 
take  the  charaoter  of  a  oross-eisEaniination. 

To  secure  the  full  benefit  of  a  orsss-exaiaination  to  prisoners,  in  respect  to  all  witnesses  whose 
names  are  indorsed  on  the  indietmeut,  the  court  wiU,  on  request  of  the  prisoner's  counsel,  order 
them  called  and  sworn  for  the  prosecution.  Rex  v.  Beezley,  i  Carr.  &  iPayne,  220 ;  Bex  v. 
Simmonds,  1  Oarr.  &  Payne,  84,  and  Bex  v.  Taylor,  nc*e  a  to  the  last  case.  But  see  Bex  ff. 
Wliitbread,  in  the  same  note,  cmdipa.  • 

In  the  case  of  a  free  orass-examination,  the  witness  will  someitimes  go  beyond  the  scope  of  the 
questions  put,  and  state  con¥ersations,  or  perhaps  som.e  irrelevant  matter ;  but  this  does  not  autho- 
rize the  other  side  to  follow  out  the  matter  by  re-examination;  as  to  call  for  farther  conversation  or 
furfher  facts  touching  the  irrelevant  matter,  &c.  'Winohell  v.  Latham,  6  Cowen's  R.  682 ;  M'Kane's 
Bx'rs  V.  Bonner,  1  BaU.  113.  And  so  where  the  plaintiff's  counsel  inquire  of  a  witness  as  to  a  de- 
mand and  refusal  in  trover,  it  does  not  follow  that  theidefandant's  counsel  may  go  into  everything 
which  the  defendant  said  on  the  jaceasion,  as  to  iais  claim.  Green's  Bx'r  v.  Anderson,  \  Bail 
358.  It  is  not  a  matter  of  course,  as  we  saw  ante  (note  196),  that  because  a  party  has,  by  his 
questions,  brought  in  irreleivant  matter,  it  may,  theriefere^  be  pureued.  That  is  perhaps  disora- 
tionary.  But  sometimes  a  party,  by  directly  inquiring  after  certain  evidence,  as  an  admission, 
agreement,  conversation,  iaots,  .&e.,  may  make  it  material  to  get  at  the  whole,  and  thus  give 
ground  to  cross-examine  or  re-examine.  To  do  m,  however,  he  must  be  a  party  to  the  testimony 
by  calling  it  out  on  a  question  pointing  to  it.  Thfi  witness  cannot  do  it.  And  that  is  what  the 
three  last  cases  establish. 

In  some  oases,  facts  are  drawn  out  by  an  unskillful  oioss-examination,  which  thereby  become 
evidence  for  the  opposite  party,  but  whidi  would  not  have  been  so,  nor  indeed  admissible  at  all, 
on  *n  examination  in  chief.  Such  was  the  oonvMsation  of  a  deceased  subscribing  witness  to  a 
will,  in  Wright  dem.  Clymer  v.  Littler  (3  Bunr.  1244 ;  S.  C,  1  Bl.  346),  and  the  reader  may  see 
amU  (note  117),  several  cases  of  the  like  kind,  where  declarations  have  been  made  evidence  even 
in  favor  of  the  party  who  mad.e  them,  because  of  their  being  introduced  by  his  antagonist.  And 
see  1  Stark.  Ev.  144,  145. 

"  The  cross-examination  of  witnesses  adduced  by  the  opposite  party  is  a  subject  of  the  utmost 
nicety,  with  respect  to  the  conduct  of  the  advocate  and  the  discrimination  of  tliose  who  are  to 
form  a  judgment;  and  it  is  in  this  part  of  the  cause  that  the  most  of  the  observations  already 
suggested,"  principally  arise.  The  original  examination  of  the  witness  (except  in  the  case  of  his 
giving  an  unwUling  tQ8timOT.y)  seldom  gives  much  room  for  observations ;  tlie  statement  is  for  the 
most  part  sufficiently  explicit  and  direct.  Sometimes  that  interest  which  he  may  feel  in  the  event 
will  be  apparent,  and  thus  assist  the  effect  of  the  cross-examination ;  sometimes  a  real  careless- 
ness and  indiH'erenee  on  the  aut^ect  will  produce  an  indolence  of  deportment,  and  a  want  of  exer- 
tion for  the  reooUeotion  of  material  ocourrenc?  injurious  to  the  party  adducing  him,  in  the  same 
manner  as  it  has  the  effect  of  preventing  a  full  a.nd  adequate  representation  of  his  case ;  but 
wberpvBU  this  occurs,  there  is  very  Utile  ground  to  expect  that  his  cross-examination  wUl  lead  to 
any  conclusions  unfavorable  to  the  veracity  of  hia  statement.  This  kind  of  indifference  is  not 
unfrequently  assumed  ;  whenever  that  ia  the  case,  it  seldom  fails  to  be  delected  and  exposed  in 
the  course  of  a  judicious  cross-examination.  If  there  is  no  apprehension  that  a  witness  has  any 
other  disposition,  than  to  give  a  plain  and  sucoinpt  declaration  of  the  truth,  nor  any  wish  in  tlia 
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An  instance  of  the  kind  here  described  occurred  on  the  trial  of  Hardy 
for  high  treason.(l)    A  witness,  who  was  A  member  of  the  same  corre^ 


idTocate  to  convey  a  different  impression ;  but  Ks  cross-examination  is  merely  for  tMe  pvu^osB 
of  explanation,  or  for  ascertaining  further  facts  of  whioli  he  may  be  supposed  to  have  a  knowl- 
edge, it  is  not  to  be  materially  distinguished  from  his  examination  in  chief  The  peculiar  charac- 
ter of  cross-examination  only  attaches  when  it  is  suspected  that  the  witness  is  guilty  of  a  peijury, 
or  at  least  a  misrepresentation  or  suppression  of  facts,  or  when  it  is  wished  to  convey  that  impres- 
sion to  the  jury ;  and  it  is  a  matter  of  dWly  experience  that  this  pHrpose  is  effected  by  an  able 
and  judicious  cross-examination,  in  many  oases  where  the  purposes  of  justice  would  be  eluded 
upon  any  different  mode  of  inquiry.  The  abuses  to  which  this  procedure  is  liable,  are  the  sub- 
ject of  very  frequent  complaint,  but  it  would  be  absolutely  impossible,  by  any  general  rules,  to 
apply  a  preventive  to  these  abuses,  without  destroying  the  hberty  upon  which  the  benefits  above 
adverted  to  essentially  depend ;  and  all  that  can  be  effected  by  the  interposition  of  the  court,  is  a 
discouragement  of  any  virulence  towards  the  witnesses  which  is  not  justified  by  the  nature  of  the 
cause,  and  a  sedulous  attention  to  remove  from  ttie  minds  of  the  jury  the  impressions  which  arte 
rather  to  be  imputed  to  the  vehemence' of  the  advocate,  than  to  the  prevarication  of  the  witness. 
Whatever  can  elicit  the  actual  dispositions  of  the  witness  with  respect  to  the  event,  whatever  can 
detect  the  operation  of  a  concerted  plan  of  testimony,  or  bring  into  light  the  incidental  facts  and 
curcumstances  that  the  witness  may  be  supposed  to  have  repressed ;  in  short,  whatever  may  b6 
expected  fairly  to  promote  the  real  manifestation  of  the  merits  of  the  cause,  is  not  only  justiflablfe 
but  meritorious ;  but  I  conceive  that  a  client  has  no  right  to  expect  from  his  counsel  an  endeavor 
to  assist  his  cause,  or,  what  is  a  more  frequent  object,  to  gratify  his  passions  by  unmerited  abuse, 
by  embarrassing  or  intimidating  witnesses  of  whose  veracity  he  has  no  real  suspicion,  or  by  con- 
veying an  impression  of  discredit  which  he  does  not  actually  feel ;  and  that  where  such  expecta- 
tions are  intimidated,  there  is  an  imperious  duty  upon  the  advocate,  who,  while  the  protector  of 
private  right,  is  also  the  minister  of  public  justice,  which  requires  them  to  be  repelled.  Consider- 
ing the  subject  merely  as  a  matter  of  discretion,,  the  adoption'  of  an  unfair  conduct  in  cross- 
examination  has  often  an  effect  repugnant  to  the  interests  which  it  professes  to  promote.  In  the 
case  of  Hunter  v.  Kehoe,  before  the  Court  of  King's  Bench  in  Ireland,  Michaelmas,  1794  (Kidge- 
Way,  Ac,  350),  Lord  Clonmell  observed  that  cross-examination  had  gone  to  an  unreasonable 
length,  but  he  had  in  general  permitted  gentlemen  to  go  as  far  as  they  pleased,  because  if  there 
was  an  honest  case  on  the  other  side  it  would  do  them  no  good.  But  however  unfavorable  an 
injudicious  asperity  or  cross-examination  may  be  to  the  advancement  of  the  cause,  it,  for  the 
most  part,  is  .congenial  to  the  wishes  of  the  party,  the  neglect  of  it  is  regarded  as  an  indifference 
to  his  interests  and  a  derelictidn  of  duty ;  and  the  practice  of  it  is  one  of  the  surest  harbingers  of 
professional  success. 

"  The  benefits  of  cross-examination  are  sometimes  defeated  by  the  interposition  of  the  court, 
to  require  an  explanation  of  the  motive  and  object  of  the  questions  proposed,  or  to  pronounce  a, 
judgment  upon  them  immediately ;  whereas,  experience  frequently  shows  that  it  is  only  by  an 
indirect,  and  apparently  irrelevant  inquiry,  that  a  witness  can  be  brought  to  divulge  the  truth 
which  he  had  prepared  himself  to  conceal ;  the  explanation  of  the  motives  and  tendency  of  the 
question  furnishes  the  witness  with  a  caution  that  may  wholly  defeat  the  object  of  it;  wilch 
might  have  been  successfully  afTtamedj  if  the  gradual  progress;  from  immateriality  to  materiaJrty 
was  witliheld  from  his  observation:  The  iinportance  of  an  inquiry  may  sometimes  be  strongly 
felt  by  an  advocate,  abd  upon  vefjr  reasonable  grounds,  from  his  own  instructions  with  respefit 
to  the  bearing  and  circumstances  of  the  cause,  which  the  judge,  acting  only  upon  the  impressions 
of  what  has  already  been  disclosed,  cannot,  by  any  possibUity  anticipate.  The  full  expositioii  of 
the  motives  can  only  be  attained  by  a  premature  exposition  of  the  case  that  is  to  be  brought 
forward,  and  even  when  that  can  be  done  without  prejudice  to  the  party,  the  endeavor  to  satisfy 
the  court  would  have  the  common  effect  of  an  interruption  of  the  regular  course  of  iiiquiry,  amd 
instead  of  assisting  the  accurate  discussions  of  the  question,  wOmld,  in  all  probability,  terminate 
in  confused  and  desultory  altercation."    2  Ev;  Poth.  287  to  269. 

(1)  24  How.  St.  Tr;  669. 
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spending  society  as  the  prisoner,  Laving  been  examined  on  the  part  of  the 
prosecution,  and  having  made,  on  his  cross-examination,  a  favorable  rep- 
resentation of  the  political  opinions  and  designs  of  the  society,  was  asked 
whether  some  of  the  members  had  not  used  certain  expressions  on  the 
subject  of  petitioning  ;  upon  which  Eyre,  C.  J.,  reminded  the  counsel  that 
he  could  not  put  the  very  words  into  the  witness's  mouth  ;  that  this  was 
contrary  to  the  practice  of  the  court  and  to  his  opinion.  And  on  the  fol- 
lowing day,  when  the  subject  occurred  again,  BuUer,  J.,  referred  to  the 
rule  laid  down  by  the  chief  justice,  as  the  correct  rule  of  practice ;  and 
added,  "  You  may  lead  a  witness  upon  a  cross-examination  to  bring  him 
directly  to  the  point  as  to  the  answer,  but  you  cannot  go  the  length,  as 
was  attempted  yesterday,  of  putting  into  the  witness's  mouth  the  very 
words  which  he  is  to  echo  back  again. "(1) 

Ee-examination  limited  to  the  points  of  cross-exainination. 

The  re-examination  of  a  witness  is  not  to  extend  to  any  new  matter, 
unconnected  with  the  cross-examination,  and  which  might  have  been  in- 
quired into  on  the  examination  in  chief.  If  new  matter  is  wanted^  the 
usual  course  is  to  ask  the  judge  to  make  the  inquiry  :  in  such  cases  he 
will  exercise  his  discretion,  and  determine  how  the  inquiry,  if  necessary, 
may  be  most  conveniently  made,  whether  by  himself  or  by  the  counsel.(2) 
In  the  re  examination  of  a  witness,  it  will  be  allowed  to  ask  him  any 
questions  necessary  to  explain  matters  elicited  from  him  in  cross-exami- 
nation.(3)  For  example,  if  a  witness  upon  cross  examination  has  been 
asked,  with  a  view  to  discrediting  him,  as  to  vindictive  expressions  used 
by  him  with  reference  to  a  third  person, (4)  and  has  admitted  that  he  did 
use  such  expressions,  he  may  be  asked  in  re  examination  to  explain  the 
circumstances  under  which  those  expressions  were  used,  or  state  what  the 
person  had  done  to  provoke  them. (5) 

Upon  a  trial  for  murder,(6)  the  counsel  for  the  crown,  by  the  direction 
of  the  court,  called  witnesses  named  on  the  back  of  tlie  indictment,  to  give 
the  prisoner's  counsel  an  opportunity  of  cross-examining,  but  put  no  ques- 
tj'on  to  them,(7)  and  they  were  cross-examined :  one  of  them,  on  being 


(1)  Id.  .755.    See  Parkin  v.  Moon,  7  0.  &  P.  408. 

(2)  Note  584. — *  *  See  avM,  note  570,  and  the  cases  there  cited,  showing  that  the  re-exam- 
ination of  a  witness  is  a  matter  within  the  sound  discretion  of  the  court,  *  *  (and  the  following 
recent  cases :  Beal  v.  Nichols,  2  Gray,  262  ;  Commonwealth  v.  Wilson,  1  Id.  337  ;  Covanhoven 
V.  Hart,  21  Penn.  State  R.  495 ;  Richardson  v.  WiUcins,  19  Barb.  N.  T.  510.) 

(3)  See  the  Queen's  Case,  2  B.  &  B.  297. 

(4)  See  awpra,  p.  902. 

(6)  R.  V.  St.  George,  9  C.  &  P.  483,  488.     See,  also,  Campbell  t.  The  State,  23  Ala.  44, 

(6)  R.  V.  Beezley,  4  0.  &  P.  200,  before  Littledale,  J.  See  fnrther,  R.  v.  Simmonds,  1  Id.  84; 
E.  V.  Bodle,  6  Id.  186 ;  E.  v.  Harris,  7  0.  &  P.  681. 

(7)  It  has  been  said  that  the  proper  course  is  to  examine  in  chief  every  witness  whose  name 
is  on  the  back  of  the  indictment.    By  Vaughan,  J.,  in  R.  v.  Bull,  9  C.  &  P.  22. 

The  judge  will  sometime's  desire  persons  who  can  give  material  evidence  connected  with  a 
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cross-examined  by  the  prisoner's  counsel,  stated  many  facts  in  the  pris- 
oner's favor.  The  counsel  for  the  crown  then  proposed  to  inquire  of  him 
as  to  something  which  took  place  at  an  earlier  part  of  the  day  on  which 
the  deceased  was  killed  ;  but  this  was  disallowed  by  the  judge,  who  said 
the  inquiry  must  be  strictly  a  re-examination,  and  no  question  could  be 
asked  which  did  not  arise  out  of  the  cross-examination,  and  concluded  by 
ruling  that  the  counsel  could  not  enter  into  a  fresh  examination  of  the 
witness  as  to  new  facts  against  the  prisoner.  The  new  facts  which  it  was 
proposed  to  give  in  evidence,  were  probably  not  contained  in  the  witness's 
deposition.  The  judge  in  that  case,  doubtless,  exercised  a  sound  discre- 
tion. But  if  the  facts  stated  in  the  prisoner's  favor  had  been  contrary  to 
or  inconsistent  with  the  witness's  deposition,  and  if  the  inquiry  into  the 
new  facts  would  prove  the  evidence  given  for  the  prisoner  to  be  untrue, 
under  such  circumstances  the  course  proposed  would  probably  have  been 
allowed. 

Rule  relaxed,  when. 

In  a  cause  tried  before  Best,  C.  J.,(l)  he  allowed  the  counsel  for  the 
plaintiff,  after  closing  his  case,  to  call  a  witness  to  prove  the  dishonor  of  a 
note,  without  which  proof  the  action  must  have  failed  ;  he  said  he  would 
always  allow  a  party  to  adduce  fresh  evidence  on  points  of  this  kind, 
which  went  to  sustain  the  justice  of  the  case,  and  was  little  more  than 
matter  of  form.  And  in  a  cause  tried  before  Park,  .T.,(2)  where  the  plain- 
tiff's counsel  stated,  after  the  close  of  his  case,  that  he  had  omitted  to  prove 
a  fact  in  its  proper  place,  because  it  was  so  plain  that  he  supposed  it  would 
not  be  disputed,  the  judge  allowed  him  to  supply  the  proof,  though  it  was 
objected  to.  In  all  such  cases  the  judge  is  intrusted  with  the  general  rule, 
to  enforce  or  relax  it  in  his  discretion  :  it  will  frequently  happen,  that  the 
relaxation  of  the  rule  is  proper  and  absolutely  necessary  in  the  administra- 
tion of  justice. 

A  judge  has,  of  course,  fulKpower  in  all  cases,  civil  or  criminal,  to  order 
witnesses  to  be  recalled  for  re-examination,  in  any  stage  of  the  case  before 
it  is  finally  disposed  of  (3)     And  in  a  criminal  case,  where  a  witness  was 


criminal  charge  to  be  called  as  witnesses  for  the  prosecution,  though  they  have  been  brought  to 
thte  trial  as  witnesses  for  the  accused.  R.  v.  Holden,  8  C.  &  P.  606,  609,  610.  See,  also,  R.  v. 
Chapman,  Id.  558 ;  R.  T.  Orchard,  Id.  659,  n. ;  R.  v.  Stoner,  1  C.  &  K.  650. 

See  Pleasant  V.  State,  15  Ark.  624;  Button  v.  "Woodman,  9  Cush.  255;  Beal  v.  Nichols,  2 
Gray,  262. 

(1)  Giles  V.  Powell,  2  C.  &  P.  259.  The  rule  was  severely  enforced  in  Brown  v.  Giles  (1  Id. 
118),  where  the  accidental  omission  of  a  necessary  piece  of  evidence  was  the  cause  of  a  nonsuit; 
thus  the  plaintiff  was  made  to  suffer  for  the  casual  oversight  of  his  counsel. 

(2)  By  an  oversight,  the  name  and  report  of  this  case  have  been  omitted,  and  cannot  be 
recovered. 

(3)  R.  V.  Remnant,  R.  &  R.  136. 
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BO  re-examined  by  the  judge  after  the  close  of  the  prisoner's  defence,  the 
prisoner's  counsel  was  allowed  to  cross-examine  again. (1) 

Evidence  in  reply  limited  to  defendant's  case; 

The  same  principle  is  observed,  with  reference  to  the  conduct  of  the 
entire  cause,  as  to  the  restriction  on  evidence  in  reply  to  the  defendant's 
case.  After  the  close  of  the  case  for  the  defendant,  the  general  rule  is 
that  the  evidence  in  reply  must  bear  directly  or  indirectly  upon  the  sub- 
ject matter  of  the  defence,  and  ought  not  to  consist  of  new  matter  uncon- 
nected with  the  defence,  and  not  tending  to  controvert  or  disprove  it. 
This  is  the  general  rule,  made  for  the  purpose  of  preventing  confusion, 
embarrassment,  and  waste  of  time  ;  but  it  rests  entirely  in  the  discretion 
of  the  judge  whether  it  ought  to  be  strictly  enforced  or  remitted, — as  he 
may  think  best  for  the  discovery  of  truth,  and  the  administration  of  justice. 

Where  evidence  in  reply  part  of  plaintiBTs  original  case. 

A  party  will  not  be  permitted,  in  reply  to  the  case  set  up  by  his  adver- 
sary, to  adduce  evidence  by  way  of  contradiction,  which  might  have  been 
adduced  in  support  of  his  case  in  the  first  instance.(^2) 

Thus,  in  an  action  for  use  and  occupation,(3)  the  question  was  whether 
a  house  had  been  let  to'  the  defendant  or  her  sister.  A  witness  for  the 
plaintiff  had  deposed  that  he  had  let  the  house  on  behalf  of  the  plaintiff  to 
the  defendant.  While  the  defendant's  witnesses  were  under  examination, 
the  defendant  came  into  court,  and  was  identified,  as  the  defendant,  by 
one  of  them.  After  the  close  of  the  defendant's  case,  the  counsel  for  the 
plaintiff  proposed  to  recall  his  witness  in  reply,  for  tlie  purpose  of  stating 
that  now  he  had  seen  the  defendant  in  court,  he  was  quite  sure  that  it  was 
she  and  not  her  sister  who  had  taken  the  house ;  but  Park,  J.,  would  not 
allow  this  to  be  done.  If  the  defendant's  witnesses,  his  Lordship  said,  had 
introduced  any  new  matter,  which  it  was  material  to  contradict,  the  wit- 
ness might  have  been  recalled  for  that  purpose.  But  the  question  being 
which  of  the  two  sisters  had  taken  the  house,  and  the  plaintiff's  witness 
being  called,  and  having  sworn  that  it  was  the  defendant,  he  could  not 
be  recalled  to  say  the  same  thing  again  ;  otherwise,  in  cases  of  conflicting 
evidence,  all  the  plaintiff's  witnesses  would  have  to  be  re-examined  in 
reply,  for  the  purpose  of  contradicting  the  witnesses  called  for  the  defendant. 


(i)  R.  V.  Watson,  by  taunton,  J.,  6  0.  &  P.  653.  Counsel  were  not  employed  for  the  prose- 
cution. 

(2)  See  Browne  v.  Murray,  By.  &  M.  254. 

See  Outlaw  v.  Hurdle,  1  Jones  Law  (N.  0.)  150 ;  and  Moore  v.  Holland,  36  Maine,  14 ;  and 
6rooks  V.  Wilcox,  11  Gratt.  411 ;  which  hold  that  cumulative  testimony  is  admissible  in  the 
reply  (York  v.  Pease,  2  Gray,  28'2),  not  as  d  matter  of  right.  Hastings  v.  Palmer,  20  Wend. 
225  ;  Kord  v.  Nilea,  1  Hill  (N.  Y.)  30O. 

(3)  Roe  V.  Day,  7  C.  &  P.  105. 

It  is  within  the  discretion  of  the  court  whether  a  witness  shall  be  recalled  after  the  cause  has 
been  submitted.    Stacy  v.  Graham,  3  Duer  (N.  Y.)  444 ;  12  Texas,  314. 
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Where  a  plaintiff,  who  sued  as  indorsee  of  a  bill  of  exchange,  relied  in 
the  first  instance  upon  a  prima  facie  case  by  evidence  of  the  indorser's 
handwriting,  and  evidence  was  given  for  the  defence  (on  a  plea  traversing 
the  indorsement)  to  show  that  the  plaintiff  was  too  poor  to  have  given 
value  for  the  bill,  and  had  disclaimed  all  knowledge  of  it ;  tlie  Court  of 
Queen's  Bench  held,(l)  that  the  plaintiff  could  not  give  evidence  in  reply 
that  he  was  able  to  give  value,  and  had  actually  discounted  the  bill,(2) 
because  such  evidence  was  not  in  contradiction  of  the  defendant's  case, 
but  merely  in  confirmation  of  the  prima  facie  case  set  vip  by  the  ]plaintiff. 

In  an  action  for  work  and  labor,(3)  surveyors  having  been  called  for  the 
defendant  to  prove,  that  at  a  certain  time  they  surveyed  the  work,  and 
that  then  the  plaintiif's  charges  were  £100  too  much,  the  plaintiff's  coun- 
sel offered  in  evidence,  in  reply,  a  letter  from  the  defendant's  attorney, 
written  two  years  before  that  time,  for  the  purpose  of  showing  that  the 
charges  were  only  £60  too  much  ;  an  objection  was  taken,  that  it  was  not 
evidence  in  reply,  and  did  not  contradict  the  defendant's  case :  and  Lord 
Tenterden,  C.  J.,  was  of  that  opinion.  Here  the  evidence  tendered,  even 
supposing  it  to  be  equivalent  to  an  admission  by  the  defendant  himself, 
would  not  disprove  the  positive  evidence  of  the  defendant's  valuers  ;  the 
only  effect  it  could  have,  would  be  to  show  that  their  valuation  was  too 
low,  that  is,  it  would  have  been  evidence  in  chief  for  the  plaintiff — but  to 
prove  a  less  demand  than  had  been  originally  set  up,  and,  in  that  point  of 
view,  somewhat  inconsistent  with  the  plaintiff's  original  case. 

But  in  one  case,(4)  where  the  plaintiff,  as  confirmatory  evidence  of  the 
defendant's  having  committed  the  tort  charged,  at  a  particular  place,  gave 
proof  that  the  defendant  was  seen  near  that  place  at  the  time  in  question, 
and  the  defendant  called  witnesses  who  swore  that  he  was  at  some  other 
distant  place  at  the  time,  the  plaintiff  was  allowed,  by  Lord  Denman,  C.  J., 
to  give  in  reply  additional  evidence  of  the  defendant's  being  at  the  first- 
mentioned  place,  this  being  considered  as  a  direct  contradiction  of  the  new 
fact  of  the  defendant's  being  at  the  other  place.  But  as  the  plaintiff's  case 
depended  upon  showing  that  the  defendant  was  at  a  particular  place  at  the 
time  in  question,  the  attention  of  his  counsel  also  having  been  directed,  by 
the  form  of  the  cross-examination  of  his  witnesses,  to  the  importance  of 
showing  that  fact,  it  would  rather  seem  that  this  line  of  evidence  ought  to 
have  been  exhausted  in  the  first  instance,  and  that  the  plaintiff  ought  not 


(1)  Jacobs  V.  Tarleton,  11  Q.  B.  421. 

(2)  See  Ry.  &  M.  255,  n. 

(3)  Knapp  v.  HaskaU,  4  0.  &  P.  590. 

Where  an  item  of  evidence  has  been  inadvertently  overlooked ;  as  where  in  an  action  for 
work  and  labor,  the  plaintiff  omits  to  prove  the  value  of  the  aervioea ;  the  court  should  undoubt- 
edly permit  him  to  supply  the  omiaaion  (Owen  v.  O'Reilly,  20  Mis.  (5  Bennett)  603) ;  even  after 
argument.    21  Id.  308. 

(4)  Brigga  v.  Aynsworth,  2  Mo.  &  E.  168. 
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to  have  been  permitted  to  reserve  part  of  it  by  way  of  reply.  If,  on  the 
other  hand,  the  defendant's  evidence  had  tended  to  show  that  at  the  time 
in  question  the  defendant  was  at  a  particular  spot  in  the  place  named  by 
his  witnesses,  it  would  have  been  competent  for  the  plaintiff  to  have  called 
witnesses  who  were  on  that  spot,  to  prove  that  the  defendant  was  not 
there. 

Where  evidence  in  reply  strictly  to  rebut  defence. 

But  this  rule  is  not  applicable  where  the  evidence  offered  in  reply,  al- 
though it  might  have  been  adduced  as  part  of  the  original  case,  is  strictly 
evidence  to  rebut  the  case  set  up  by  the  defendant. 

Thus,  in  an  action  of  debt,(l)  for  the  treble  value  of  predial  tithes,(2)  to 
which  the  defendant  had  pleaded  merely  nil  debet  by  statute,(3)  the  j)lain- 
tiff  had  proved  the  defendant's  occupation  of  the  land,  the  subtraction  of 
the  tithe,  its  single  value,  and  that  tithe  had  been  previously  paid  in 
tespect  of  land  encroached  from  the  same  common.  The  defendant  called 
witnesses  to  prove  exemption  from  tithe  by  reason  of  the  barrenness  of  the 

;Ijand ;  and  it  was  ruled  by  Erskine,  J.,  that  although  in  the  re-examina- 
tion of  one  of  the  plaintiff's  witnesses,  a  question  had  been  asked  as  to  the 

^fertility  of  the  land,  the  plaintiff  was  entitled  to  adduce  evidence  in  reply 
to  disprove  the  defence.     In  this  case,  the  fertility  of  the  land  formed  no 

-necessary  part  of  the  plaintiff's  case,  the  barrenness  of  the  land  was  en- 
tirely a  matter  of  defence,  and  the  pleadings  gave  no  notice  that  such  a 
defence  would  be  set  up.(<I.) 
And  where  in  an  action  for  services,(5)  a  witness  had  been  called  by  the 

■defendants,  to  prove  conversations  between  the  plaintiff  and  the  agents  of 
the  defendants  with  reference  to  the  refusal  of  the  latter  to  sanction  the 
plaintiff's  employment  at  their  risk,  Erie,  J.,  ruled,  that  notwithstanding 
the  course  of  cross-examination  pursued  by  the  defendant's  counsel  had 
been  such  as  to  give  notice  of  their  case,  witnesses  might  be  called  in  reply 
on  behalf  of  the  plaintiff,  to  contradict  the  defendant's  witnesses  as  to  the 
conversations  in  question. 

Evidence  in  reply  inconsistent  with  case  first  set  up. 

It  seems  that,  in  some  cases,  where  a  plaintiff  has  made  out  a,  prima  facie 
case  which  is  answered  by  the  evidence  for  the  defendant,  the  plaintiff  is 
not  debarred  from  adducing  evidence  in  reply,  which  may  be  inconsistent 


,  (1)  Greswolde  v.  Kemp.  Car.  &  M.  635. 
,  (2)  Under  2  &  3  Ed.  VI,  u.  13. 

(3)  See  21  Jac.  I,  c.  4,  §  4. 

(4)  See,  also,  Eeea  v.  Smith,  2  Stark.  R.  31. 

The  court  may,  in  general,  regulate  the  order  of  the  proof  (White  r.  Waller,  IT  Geo.  106) ; 
but  where  a  party  offers  relevant  and  legal  testimony,  it  must  be  received ;  and  though  the  tes- 
timony do  not  appear  to  be  relevant,  it  is  received  where  the  party  offering  it  proposes  to  intro- 
duce evidence  that  shall  render  it  relevant.    Plank  Road  Co.  v.  Bruce,  6  Md.  457 ;  1  Id.  525. 

(6)  Cope  V.  Thames  Haven  Dock  Co.,  2  C.  &  K.  758. 
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with  the  case  first  set  up  by  him.  Thus  where,  in  ejectment, (1)  the  plain- 
tiff had  made  out  ^  prima  facie  case  as  heir  at  law,  which  was  answered  by 
a  will  set  up  by  the  defendant,  it  was  ruled  that  the  plaintiff  was  at  liberty, 
in  reply,  to  put  in  a  subsequent  will,  showing  that  the  estates  in  question 
were  devised  to  him.(2) 

In  an.  action  of  trover,  or  for  damage  done  to  the  plaintiff's  goods,  if  a 
witness  on  the  part  of  the  defence  were  to  prove  that  the  goods  were  the 
property  of  a  third  person,  that  person  might  be  called  by  the  plaintiff  to 
prove  the  negative,  that  they  were  not  his  property ;  but  the  further  proof, 
that  they  were  the  plaintiff's  property,  would,  strictly  speaking,  be  evi- 
dence in  chief,  rather  than  in  reply.(3) 

In  a  prosecution  for  larceny,  the  case  proved  on  the  part  of  the  crown 
was  that  the  goods  were  stolen,  and  found  in  the  possession  of  the  pris- 
oner ;  in  defence,  the  daughter  of  the  prisoner  proved  that  he  bought  the 
goods  of  a  third  person.  In  reply,  the  counsel  for  the  prosecution  called 
that  person,  and  attempted  to  prove  by  him,  that  he  had  seen  the  prisoner 
steal  the  goods ;  but  this  inquiry  was  stopped,  and  he  was  confined  by  the 
court  to  the  question  whether  he  had  sold  the  goods  to  the  prisoner,  which, 
if  disproved,  would  be  an  answer  to  the  defence  set  up  by  the  prisoner.(4) 
This  was  carrying  the  rule  very  far,  as  the  fact  of  seeing  the  prisoner  steal 
the  goods  would  be  strong  proof  that  he  did  not  buy  them. 

In  The  case  of  the  Queen  agt.  Frost,(5)  which  was  an  indictment  for  high 
treason,  evidence  had  been  given  for  the  prosecution,  that  an  armed  party 
had  attacked  a  house  in  which  the  magistrates  and  troops  were  stationed. 
In  order  to  show  that  the  intention  of  this  party  was  not  treasonable,  but 
was  merely  to  procure  the  release  of  certain  prisoners,  a  witness  was  called 
for  t.ie  defence  to  prove  what  had  been  said  by  some  of  the  party  on  ar- 
riving before  the  house ;  and  it  was  ruled,  that  the  counsel  for  the  prose 
cution  might  recall  a  witness  who  had  been  previously  examined  for  the 
crown,  but  had  not  been  cross-examined  upon  this  point,  for  the  purpose 
of  contradicting  the  evidence  adduced  by  the  prisoners  as  to  what  had 
been  said  on  the  occasion :  for,  as  was  remarked  by  the  learned  judges, (6) 
the  matter  of  defence  arose,  ex  improviso,  which  the  crown  could  not 
foresee. 

But  where  a  prisoner,  indicted  for  forgery,  had  stated  before  the  com- 
mitting magistrate  that  the  document  was  not  in  his  writing,  and  on  his 
trial  relied  on  the  defence  that  he  jjiad  written  the  document  by  the  au- 
thority of  the  prosecutor's  wife,  Creswell,  J.,  would  not  allow  the  state- 


(!)  Doe  d.  Gosley  V.  Gosley,  2  Mo.  &  B.  243. 

(2)  See,  also,.  Doe  d.  Sturt  v.  Mobbs,  Oar.  &  M.  1. 

(3)  Whittingham  v.  Bloxham,  4  C.  &  P.  597. 

(4)  R.  v..  Stimpson,  2.  G.  &  P.  415. 

(5)  9  C.  &  P.  129,  159. 

(6)  Tindal,  C.  J.,  and  Parke,  B. 
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ment  made  before  the  magistrate  to  be  read  in  reply,  to  contradict  the  de- 
fence set  np  at  the  trial  ;(1)  and  yet,  in  this  case,  it  seems  the  prosecutor 
could  not  have  foreseen  that  the  prisoner  would  set  up  a  defence  wholly 
inconsistent  with  his  former  statement ;  and  it  does  not  appear  to  have 
been  any  part  of  the  prosecutor's  case  to  give  in  evidence  that  statement 
in  the  first  instance ;  because,  if  it  were  true,  it  was  a  perfect  answer  to 
the  charge. 

Refreshing  memory,  by  memoranda. 

A  witness  will  be  allowed  to  have  his  memory,  respecting  a''ything 
upon  which  he  is  questioned,  refreshed  by  means  of  written  memoranda.(2) 
There  seem  to  be  three  classes  of  cases  in  which  this  may  be  allowed  : — 
first,  where  the  writing  serves  only  to  revive  or  assist  the  memory  of  the 
witness,  and  to  bring  to  his  mind  a  recollection  of  the  facts  ;(3)  secondly, 
where  the  witness  recollects  having  seen  the  writing  before,  and  though  he 
has  no  independent  recollection  of  the  facts  mentioned  in  it,  yet  remembers 
that,  at  the- time  be  saw  it,  he  knew  the  contents  to  be  correct  ;(4)  thirdly, 
where  it  brings  to  the  mind  of  the  witness  neither  any  recollection  of  the 
facts  mentioned  in  it,  nor  any  recollection  of  the  writing  itself,  but  which, 
nevertheless,  enables  Mm  to  swear  to  a  particular  fact,  from  the  conviction 


(1)  R.  V.  Powell,  Car.  &  M.  500. 

(2)  Note  585. — A  witness's  testimony  is  not  inadmissible  because  lie  says  that  it  is  merely  his 
impression  that  he  did  the  act,  &c.  An  impression  is  an  image  in  the  mind;  it  is  belief.  Riggs 
V.  Tayloe,  9  Wheat.  486 ;  Ante,  note  123.  Belief  of  identity  of  the  defendant's  person  was  re- 
ceived from  the  witncJss,  he  being  conscientious  of  sweai-ing  positively  (People  v.  Wingham,  N. 
T.  Gen.  Sess.,  Riker,  Recorder,  presiding,  Dec.  1822,  1  Wheel.  Cr.  Gas.  115):  and  rightly  (1 
Stark.  Bv.  12'!,  128);  and  behef  of  handwriting  is  very  commonly  inquired  for  and  received 
(Id.) ;  and  seems  a  proper  mode  of  expression  for  knowledge  (Id.) ;  and  can  only  be  repudiated 
where  it  stands  entirely  in  the  abstract,  and  not  on  the  proper  mea-ns  of  knowledge  (Id.)  And 
see  The  Nereide,  9  Cranch,  416.  A  deponent  stated  that,  from  his  knowledge  of  the  debtor's 
circumstances,  the  latter  was  able  to  pay  a  certain  amount,  and  that  during  a  certain  time  after 
his  escape,  he  must  have  spent  from  eight  hundred  to  one  thousand  dollars,  as  the  deponent  be- 
lieved. Semble,  this  was  admissible,  not  being  mere  abstract  opinion.  GrifBn  v.  Brown,  2 
Pick.  304,  309.  But  where  a  witness,  on  his  examination  in  chief,  could  not  say,  from  the  par- 
ticulars of  a  conversation,  that  any  one  time  more  than  another  was  alluded  to  by  it,  he  was 
not  permitted  to  express  his  belief  as  to  the  time.  Cutler  v.  Carpenter,  1  Cowen's  Rep.  81. 
Proof  of  the  words  set  out  in  an  indictment  for  perjury,  by  a  witness  who  speaks  from  memory, 
and  will  not  swear  that  he  has  given  the  whole  of  the  defendant's  former  testimony,  but  says 
that  he  hag  stated,  to  the  best  of  his  recollection,  all  that  was  material  to  the  present  inquiry 
and  relating  to  the  transaction  in  question,  and  is  positive  nothmg  was  said  qualifying  the  evi- 
dence proved,  is  sufficient  to  go  to  the  jury.     Rex  v.  Rowley,  Ry.  &  Mood.  N.  P.  Cas.  299. 

Note  586. — HoUaday  v.  Marsh,  3  Wend.  142,  148.  A  witness  may  also  use  a  plat,  diagram 
or  map,  made  in  any  way,  to  explain  or  make  himself  intelligible  to  a  jury,  though  it  cannot 
go  to  them  as  evidence.     M'lntire's.Heirs  v.  Funk's  Heirs,  5  Litt.  Rep.  33,  34,  35. 

(3)  (State  v.  Lull,  31  Maine,  2J6;  George  v.  Joy,  19  N.  H.  544;  Hai-rison  v.  Middleton,  11 
Gratt.  52'; ;  Huff  v.  Bennett,  2  Selden,  337.) 

(4)  (Webster  v.  Clark,  10  Foster  (N.  H.  245) ;  Downer  v.  Rowell,  24  Yt.  343 ;  Odiorne  v.  Ba- 
con, 6  Cush.  185 ;  5  Sand.  219;  The  State  v.  Cheek,  13  Ired.  114.  And  see  White  v.  Ambler,  4 
Selden,  110. 
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of  his  mind  on  seeing  a  writing  wbicli  he  knows  to  be  genuine  ;  as,  for 
instance,  where  a  banker's  clerk  is  shown  a  bill  of  exchange  .which  has  his 
writing  upon  it,  from  which  he  knows  that  the  bill  has  passed  through  his 
hands,  though  he  has  no  recollection  of  that  fact,  nor  of  his  writing  any- 
thing upon  the  bill.(l)  In  the  two  latter  classes  of  cases,  the  witness  must, 
on  seeing  the  writing,  be  able  to  depose  positively  to  the  facts  to  which  he 
is  examined,  although  he  may  have  no  present  recollection  of  them  inde- 
pendently of  the  writing.(2) 

When  -writing  need  not  be  produced. 

In  the  first  class  of  cases,  where  the  memory  of  a  witness  has  been  re- 
vived by  the  previous  inspection  of  a  writing,  it  is  not  necessary,  as  a  con- 
dition of  the  admission  of  his  oral  testimony,  that  the  writing  should  be 
produced  in  court  ;(3)  the  case  seems  to  differ  only  in  degree  from  many 
others  in  which  memory  is  revived  by  reference  in  the  mind  of  a  witness 
to  any  circumstance  to  which  his  attention  may  have  been  drawn  with  a 
peculiar  degree  of  force.  The  absence,  however,  of  the  writing  might  af- 
ford matter  of  observation.  If  it  is  produced,  the  counsel  for  the  other 
party  has  a  right  to  see  it,  and  cross-examine  from  it.(4) 

When  writing  must  be  produced. 

Where  writing  has  not  the  effect  of  reviving  the  witness's  memory  (as 
in  the  two  last  classes  of  cases  above  mentioned),  but  yet  enables  him  to 
speak  positively  to  a  fact,  so  that  his  testimony  depends  upon  his  inference 
from  the  writing,  the  writing  must  be  produced,  and  his  testimony  is  ad- 
missible as  proof  of  thefact.(5)  Thus,  in  an  action  by  the  acceptor  against 
the  drawer  of  an  accommodation  bill, (6)  the  plaintiff,  in  order  to  prove 


(1)  See  R.  V.  St.  Martin's,  Leicester,  2  A.  &  E.  210. 

(State  V.  ColwaU,  3  B.  I.  132 ;  New  Haven  Bank  v.  Mitchell,  15  Conn.  206.) 

(2)  See  also  by  Bayley,  J.,  in  Maugham  v.  Hubbard,  8  B.  &  C  16. 

(3)  Kensington  v.  Inglis,  8  Bast,  273;  Burton  v.  Plummer,  2  A.  &  B.  341. 

(4)  R.  V.  Hardy,  24  How.  St.  Tr.  824;  Sinclair  v.  Stevenson,  1  C.  &  P.  582;  R.  v.  Ramsden,  2 
Id.  603 ;  Howard  v.  Canfleld,  5  Dowl.  P.  C.  411 ;  by  Patteson,  J.,  in  R.  v.  St.  Martin's,  Leicester, 
2  A.  &  E.  215  ;  Lloyd  v.  Freshfleld,  2  C.  A  P.  325 ;  Dupuy  v.  Traman,  2  You.  &  Col.  341. 

(5)  Doe  d.  Church  v.  Perkins,  3  T.  R.  T54;  Tanner  v.  Taylor,  Id.  n. 

(6)  Beech  v.  Jones,  5  C.  B.  696. 

Note  587. — At  a  previous  note  (170),  we  considered  the  general  doctrine  that  a  memorandum 
is  not  per  se  evidence ;  that  it  cannot,  therefore,  be  required  as  of  superior  degree,  or  better  tes- 
timony than  oral  proof  (S.  P.,  Kensington  v.  Inglis,  8  Bast,  273,  289) ;  and  several  remarks  and 
cases  will  there  be  found,  showing  the  view  of  different  courts  as  to  its  being  received  in  connec- 
tion with  the  oath  of  the  witness  who  made  it.  At  our  note  115,  we  considered  how  far  memo- 
randa, made  by  judges,  counsel,  Ac,  are  receivable  in  connection  with  the  oath  of  the  person  who 
made  them,  to  show  what  a  witness  swore  upon  a  former  trial.  Both  the  above  notes  may  ad- 
vantageously be  read  as  a  part  of  the  present,  the  more  immediate  object  of  which  is  to  inquire 
whether  sworn  memoranda  in  general  shall  be  received  at  all,  and  to  what  extent.  In  what 
eases  memoranda  made  by  deceased  persons  shaU  be  received  in  evidence:  1.  Because  against 
their  interest,  see  ante,  notes  103,  107.  2.  j^ecause  in  the  course  of  their  business,  see  ante,  note 
105.    And  in  what  cases  book  accounts  of  the  party,  see  ante,  note  108. 
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The  general  rule  is  undoubtedly,  as  laid  down  at  the  close  of  our  note  ITO,  that  memoranfla 
cannot  be  read  in  evidence  to  the  jury,  nor  can  the  witness  who  refreshes  his  memory  by  them, 
read  them  to  the  Jury.  The  meaning  of  the  rule  seems  to  be,  however,  that  he  is  to  refresh  his 
memory,  and  then  speak  entirely  from  that,  if  possible.  If  he  fails  in  doing  so,  there  can  be  no 
doubt  that  original  entries  of  a  certain  character,  if  not  memoranda  in  general,  verified  by  the 
witness's  testifying  that  he  made  them,  and  that  he  believes  them  to  be  true,  and  to  have  been 
made  at  or  about  the  time  of  the  transaction  which  they  record,  may  be  received,  in  connection 
with  such  oath,  and  in  that  form  go  to  the  jury  as  evidence.  We  think  the  cases  warrant  us  in 
stating  generally,  that  an  original  memorandum  made  by  the  witness  presently  after  the  fact 
noted  in  it  transpired,  and  proved  by  the  same  witness  at  the  trial,  may  be  read  by  him,  and  is 
evidence  to  the  jury  of  the  facts  contained  in  the  memorandum,  although  the  witness  may  have 
totally  forgotten  such  facts  at  the  time  of  the  trial.  ' 

Thus,  in  cases  for  scandalous  words,  Holt,  C.  J.,  said:  "Where  a  witness  swears  to  a  matter, 
he  is  not  to  read  a  paper  for  evidence,  though  he  may  look  upon  it  to  refresh  his  memory ;  lut  if 
he  swears  to  the  words,  he  may  read  it,  if  he  swears  that  he  presently  committed  it  to  writing,  and 
that  those  are  the  very  words."  Sandwell  v.  Sandwell,  Comb.  445,  A.  D.  169T,  9  William  III 
at  Nisi  Prius.  Nearly  a  century  after  this  (A.  D.  1790),  we  understand  the  King's  Bench  as 
holding  the  same  distinction  in  Doe  ex  dem.  Church  v.  Perkins  (3  T.  R.  149),  the  marginal  note 
to  which  case  is  thus :  "  A  witness  may  refresh  his  memory  by  any  book  or  paper,  if  he  can 
afterwards  swear  to  the  fact  from  his  own  recollection.  But  if  he  cannot  swear  to  the  fact  from 
reeoUeotion,  any  farther  than  as  finding  it  entered  in  a  book  or  paper,  the  original  book  or  paper 
must  be  produced."  The  case  itself  was  this  ;  one  Aldridge,  an  agent  of  the  lessor  of  the  plain- 
tiff, to  ascertain  when  certain  tenancies  expired,  with  a  view  to  an  ejectment,  went  round  with 
the  receiver  of  the  rents,  and  entered  in  a  book  (he  sometimes,  and  sometimes  the  receiver)  the 
admissions  of  the  tenants,  made  on  inquiry,  showing  the  time.  He  left  the  book  at  home,  and 
now,  to  prove  the  time  as  to  twenty-three  joint  defendants,  appeared  with  mere  extracts,  having, 
as  might  be  expected,  forgotten  the  times,  but  relying  on  the  extracts.  Held  inadmissible.  Bul- 
ler,  J".,  read  the  note  of  a  decision  by  Baron  Leggo  (Tanner  v.  Taylor),  that  a  merchant's  clerk 
could  not  leave  a  book  containing  his  entries  at  home,  and  rely  on  a  copy,  unless  he  would  un- 
dertake to  be  positive  in  his  memory  as  to  every  particular ;  that  if  he  cannot  testify  to  the  de- 
livery of  goods  farther  than  as  finding  them  in  the  book,  that  must  be  produced.  Upon  which 
Lord  Kenyon  remarked,  that  the  rule  appeared  to  be  clearly  settled,  and  every  day's  prac- 
tice agreed  with  it;  and  Aldridge  ought  not  to  have  been  permitted  to  speak  from  the 
extracts.  And  see  Jacob  v.  Lindsay,  1  East,  460,  462,  463.  So,  a  magistrate's  clerk, 
taking  and  attesting  a  prisoner's  confession,  which  is  not  signed  by  the  prisoner,  gives  it  in  evi- 
dence, by  proving  the  confession,  refreshing  his  memory  from  the  original  paper,  and  reading  it 
in  tho  third  person  to  the  jury.  Bex  v.  Bell,  5  Carr.  &  Payne,  162  ;  Rex  v.  Watkins,  m  note  a 
to  Rex  V.  Swatkins,  4  Carr.  &  Payne,  548.  In  a  late  case  at  bar  (1828),  a  witness  having  en- 
tered the  receipt  of  a  sum  of  money  ia  his  own  book,  it  became  material  to  prove  it  between 
third  persons.  He  said,  that  from  seeing  the  entry,  he  had  no  doubt  he  had  received  the  money.  An 
objection  was  taken,  that  this  was  insufficient,  because  he  knew  nothing  of  the  receipt  of  the 
money,  except  from  the  entry.  Lord  Tenterden,  0.  J.,  thought  his  saying  that  from  seeing  the 
entry  he  had  no  doubt,  amounted  to  a  statement  that  he  knew  and  recollected,  independently  of 
the  book.  Bayley,  J.,  likened  the  case  to  the  proof  of  the  execution  of  a  deed  by  a  subscrib- 
ing witness.  Though  he  may  state  that  he  does  not  recollect  the  fact  of  the  deed  being  executed 
in  his  presence,  but  that  seeing  his  own  signature  to  it,  he  has  no  doubt  he  saw  it  executed,  thaf; 
has  aln-ays  been  received  as  sufficient  proof  of  the  execution.  Maugham  v.  Hubbard,  2  Mann.  & 
Ryl.  B  7 ;  S.  C,  8  Barn.  &  Crossw.  14.  The  same  learned  judge  held  a  similar  doctrine  on 
another  occasion,  upon  motion  for  a  new  trial.  The  court  decided  that  a  witness  refreshing  his 
memory  from  part  of  his  entry,  of  the  number  of  the  note  taken  on  the  loan  of  money  at  a 
banker's,  may  be  cross-oxnmined  as  to  the  rest  of  the  entry,  e.  g.,  the  initials  C.  K.  attached  to 
it  ■  and  whether  that  did  not  mark  to  whom  the  loan  was  made.  And  per  Bayley,  J. :  "  The 
witness  can  only  say  this  entry  is  my  handwriting.  I  have  no  doubt  that  the  numbers  of  the 
notes  arc  ri-fht,  because  they  are  in  this  book.  Now,  if  he  speaks  so  far  from  the  entry,  he 
ouH'lit  to  give  the  whole  of  it."  The  judges,  indeed,  seemed  throughout  to  treat  this  entry  as 
evidence  of  itself  to  a  certain  extent.     Lloyd  v.  Freshfleld,  2  Carr.  &  Payne,  325. 


SEC.  I.]  Befreshing  Memory  by  Memorandum.  919 

The  American  cases  are  quite  as  strong.  A  witness,  to  contradict  another,  by  sliowing  what 
the  other  testified  on  a  former  trial,  read  his  notes,  which  he  swore  were  correctly  taken,  but  he 
did  not  distinctly  recollect  the  evidence.  The  court  held  the  distinction  to  be,  that  where  the 
witness  cannot  remember  the  facts,  he  may  produce  his  notes,  and  proving  them  true  is  enough. 
They  cite  3  T.  R.  149.  Eogers  v.  Burton,  Peck,  108,  109,  118.  And  where  a  bank  clerk  could 
only  swear  that  he  made  a  certain  entry  in  a  bank-book  which  he  believed  to  be  correct ;  but 
could  not  in  the  least  refresh  his  recollection  by  the  entry,  so  as  to  remember  the  fact  indicated 
by  the  entry ;  held,  that  the  entry  itself,  th\]S  supported  by  the  clerk's  oath,  should  go  as  evi- 
dence to  the  jury.  Farmers  and  Mechanics'  Bank  v.  Boraef,  1  Rawle,  152.  And  see  Babb  v. 
Clemson,  12  Serg.  &  Kawle,  329,  per  Tilghman,  C.  J.  See  also  Smith  v.  Lane,  12  Serg.  &  Eawle, 
84,  87.  In  the  last  case,  Gibson,  J.,  says:  "  Where,  for  the  purpose  of  perpetuating  the  evidence 
of  a  fact,  a  witness  has  made  a  written  statement  of  it  at  the  time,  and  can  recollect  nothing 
farther  than  that  they  had  accurately  reduced  the  whole  transaction  to  writing,  ought  not  the 
written  instrument  thus  authenticated  by  his  oath  to  be  admitted  as  evidence ;  and  would  not 
the  mind  of  a  juror  rest  more  confidently  on  its  truth  than  on  the  frail  recollection  of  a  man  ?" 
Id.  84.  In  another  case,  it  was  held  that  if  the  statement  were  made  by  the  witness  at  the  time 
of  the  facts,  for  the  purpose  of  perpetuating  the  memory  of  them,  he  may  testify  that  he  made 
the  entry  even  in  a  criminal  case,  saying  ho  knows  the  facts  from  the  memorandum,  though  he 
do  not  retain  a  distinct  recoUeotion  of  the  facts  themselves.  The  witness  had  made  an  affidavit 
of  the  facts  as  to  a  gambling  transaction,  in  which  he  put  down  the  facts  he  saw,  and  nothing 
more.  Some  facts  he  recollected,  others  not,  and  per  Nott,  J.:  "The  occurrences  of  every  day 
furnish  abundant  proof  that  the  ordinary  transactions  of  life  could  not  be  carried  on  upon  any 
other  principle.  The  subscribing  witnesses  to  deeds  can  seldom  prove  their  execution,  except 
by  barely  recognizing  their  own  signatures,  accompanied  with  the  further  fact,  that  they  never 
do  attest  any  writing  which  they  have  not  seen  executed.  There  are  but  few  instances  where 
they  retain  a  distinct  recollection  of  the  fact  of  execution.  The  same  may  be  said  of  the  proof  of 
merchants'  books.  It  seldom  happens  that  the  person  making  the  entry  can  recollect  the  de- 
livery of  the  articles."  He  denied  that  such  evidence  was  confined  to  the  entry  of  an  act  done 
by  the  witness  himself;  and  instanced  a  tender  or  payment  of  money  by  another,  the  witness 
entering  the  time,  the  sum,  the  manner,  as  whether  conditional,  whether  on  a  bond,  note  or  open 
account,  &c.  The  State  v.  Eawles,  2  Nott  &  M'Cord,  331,  333.  And  see  Feeter  v.  Heath,  11 
Wend.  485.  (See  Halsey  v.  Sinsebaugh,  15  N.  T.  B.  485.)  See  Pearson  v.  Wright,  1  Rep. 
Const.  Ct.  344;  and  Collins  v.  Lemasters,  2  Bail.  141.  A  notary's  clerk  swore  to  an  entry  of 
notice  to  an  indorser,  made  by  himself  in  the  notary's  book  of  notices ;  but  had  no  distinct  recol- 
lection without  a  reference  to  the  entry.  He  was  confident  the  entry  must  be  true,  and  was  con- 
fident he  must  have  left  a  notice  with  the  indorser,  or  at  his  house.  The  entry  was  received  as 
evidence.  And  per  Colcock,  J, :  If  such  evidence  in  a  large  and  populous  city  were  not  received, 
there  would  be  many  instances  of  a  defect  in  testimony,  even  where  notices  were  properly 
served.  The  notary  is  called  on  perhaps  years  after. the  transaction;  and  can  it  be  supposed 
that  one  engaged  in  such  an 'infinite  number  of  cases,  all  of  the  same  nature,  could  retain  in  his 
memory  an  exact  account  of  the  day,  place  and  manner  of  giving  notice  ?  Haig  v.  Nevrton,  1 
Rep.  Const,  Ct.  423,  424.  And  see  Sharp  v.  Bingley,  Id,  373.  So  a  town  clerk,  who  made 
memoranda,  or  in  other  words  kept  an  account  of  penalties  for  obstructing  streets,  on  knswledge 
derived  from  admissions  and  settlements  of  the  offenders,  was  allowed  to  prove  his  entry,  though 
he  had  forgotten  the  transaction.  Corporation  of  Columbia  v.  Harrison,  2  Rep,  Cbnst.  Court, 
213.  In  the  last  case,  Nott,  J.,  said  the  witness  might  refer  to  any  of  his  memoranda  as  the  evi- 
dence of  a  fact  which  he  knew  to  exist,  iy  referring  to  it,  though  he  had  lost  all  recollection  of 
the  fact  itself.  When  accounts  are  settled  and  recorded,  what  higher  evidence  can  exist  of  the 
fact,  than  a  memorandum,  supported  by  the  oath  of  the  party  who  made  it  ?  Bonds  and  notes 
furnish  but  little  higher  evidence  of  the  facts  they  contain,  for  the  witnesses  by  whom  they  are 
proved  seldom  recollect  or  know  anything  more  of  the  transaction  than  that  their  names  are  sub- 
scribed in  their  own  handwriting  to  the  paper.  The  books  themselves,  in  this  case,  were  not 
evidence.  The  witness  might  have  proved  the  amount  from  recollection ;  but  the  memorandum 
was  better.  All  the  judges  appear  to  have  concurred.  Id.  215,  216.  A  notary,  a  witness,  had 
no  recollection  except  from  a  memorandum  which  he  swore  he  no  doubt  made  at  the  time,  and 
that  it  was  true,  for  he  had  never  made  such  a  memorandum  without  its  being  true.    Fer  Cur, ; 
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The  evidence  is  as  good  as  could  be  expectedl  A  notary  daily  protesting  and  giving  notice 
■upon  many  notes  cannot  possibly  be  able,  at  a  distance  of  time,  to  recollect  the  very  day,  unless 
he  immediately  made  a  memorandum.  It  is  only  from  the  information  which  his  memorandum 
recalls,  that  he  can  inx  the  day,  place  or  person  notified.  BuUard  v.  "Wilson,  5  Mart.  Lou.  R. 
(N.  S.)  196.  By  refreshing  the  memory  of  a  merchant's  clerk,  is  not  to  be  understood  that  the 
memoranda  must  bring  to  his  recollection  that  every  article  in  the  account  vcas  delivered.  They 
can  only  inform  him  that  they  made  the  entries,  and  enable  him,  therefore,  to  say  that  he  de- 
livered the  articles  at  the  time.  Per  Nott,  J.,  in  Nichols  v.  Withers,  2  M'Cord,  429;  Owings  v. 
Henderson,  5  Gill  &  John.  134.  The  case  of  Kensington  v.  Inglis  (8  East,  273,  289),  contains  a 
general  recognition  of  the  doctrine  that  an  entry  by  a  man  can  be  used  only  to  refresh  his  mem- 
ory as  a  witness,  and  is  not  per  se  evidence.  He  may,  therefore,  if  he  can  remember  the  fact, 
testify  without  a  recurrence  to  it,  as  we  noticed  ante,  note  I'TO,  Vol.  I.  Probably,  taking  this 
case  in  connection  with  the  other  English  cases,  the  learned  Court  of  Appeals  in  Virginia  have 
made  deductions  corresponding  with  what  we  have  ventured  to  lay  down  as  the  true  distinction. 
The  prisoner  was  indicted  for  forging  and  passing  a  check  on  a  bank.  On  the  trial,  the  bank- 
book, said  to  contain  the  daily  entries  of  the  payments  of  checks  and  orders,  in  the  handwriting 
of  the  teller,  was  offered  and  received,  though  objected  to,  in  order  to  prove  that  the  check  had 
been  passed  at  the  bank.  Error  was  brought  by  the  prisoner,  on  a  biU  of  exceptions,  which  did 
not  state  that  the  book  was  offered  in  connection  with  the  teller's  oath,  though  it  stated  that  he 
was  a  witness  on  the  trial.  The  court  held  that  the  book  was  not  evidence  per  se ;  and  reversed 
the  judgment,  with  instructions  that  it  might  be  given  in  evidence  on  a  second  trial,  in  connec- 
tion with  the  evidence  of  the  teller.  No  oases  appear  by  the  report  to  have  been  consulted;  but 
the  case  squares  so  exactly  with  the  true  doctrine  of  these  original  memoranda,  as  to  leave  little 
doubt  of  its  having  been  well  considered.  Courtney  v.  The  Commonwealth,  5  Rand.  R.  666 
(A.  D.  182Y).     And  see  Swift's  Bv.  111. 

To  recapitulate.  "We  understand  the  above  cases  to  comprehend  all  original  entries  made  in 
any  form,  by  the  witness,  for  the  purpose  of  perpetuating  his  memory  of  the  transaction.  We 
have  words  of  scandal,  admissions  of  tenants,  entries  by  merchants'  clerks,  by  magistrates' 
clerks,  entries  of  the  receipt  of  sums  of  money,  of  the  numbers  of  notes  at  a  banker's,  entries  in 
notes  by  counsel,  &c.,  of  the  testimony  of  a  witness  on  a  former  trial ;  any  entry  by  a  bank  clerk 
or  teller,  the  affidavit  of  a  gaming  transaction,  the  attestation  of  a  deed,  will  or  other  paper,  the 
memorandum  of  !>■  tender  of  money,  including  time,  sum,  manner,  the  entry  of  a  notary  or  a 
notary's  clerk,  entries  of  admissions  and  settlements,  &c. 

Other  American  courts,  while  they  recognize  the  general  doctrine,  are  more  cautious  in  its 
application,  that  is  to  say,  they  seem  not  willing  to  allow  even  original  memoranda  of  all  kinds, 
not  made  in,  nor  required  by,  the  ordinary  course  of  business,  to  be  given  in  evidence.  Proceed- 
ing thus  cautiously,  the  Supreme  Court  of  New  York  have,  though  not  avowedly,  yet  virtually, 
differed  from  Lord  Holt  in  the  above  case  of  Sandwell  v.  Sandwell  (Comb.  445).  In  order  to 
show  a  conversation  impeachmg  a  contract  relative  to  the  sale  of  a  bond  by  the  plaintiff  to  the 
defendant,  the  latter  called  a  witness,  who  stated  that  he  was  present  at  the  convereation,  and 
produced  a  memorandum  of  it  made  at  the  time,  in  his  own  handwriting,  and  which  he  had  no 
doubt  contained  a  true  account  of  what  took  place.  He  had  lately  read  it  over,  and  the  judge 
told  him  ho  might  still  refresh  his  memory  from  it  on  the  trial,  where  he  held  it  in  his  hand. 
But  he  said  he  had  no  recollection  of  the  facts,  independent  of  the  paper.  He  was  not  allowed 
to  testify,  and  the  memorandum  was  excluded.  Held  well.  Lawrence  v.  Barker,  5  Wend.  301. 
In  the  last  case,  the  chief  justice  distinguishes  such  memoranda  from  account-books.  He  says : 
"  In  case  of  goods  sold  and  delivered,  a  merchant's  books  are  evidence  to  a  certain  extent ;  but 
this  is  very  difl'ereut  from  a  memorandum  made  by  a  witness  for  his  own  convenience,  not  sanc- 
tioned by  the  parties,  and  where  no  necessity  exists  requiring  the  admission  of  such  a  paper,  as  is 
frequently  the  case  in  respect  to  merchants'  books."  The  learned  judge  also  went  into  the 
general  doctrine  on  this  subject,  as  laid  down  by  oar  author  and  by  Mr.  Starkie,  and  denied  that, 
where  the  witness  has  forgotten  the  f^ict,  his  memorandum,  though  original,  and  made  to  perpet- 
uate his  memory,  can  be  resorted  to  in  order  to  supply  such  loss  of  testimony.  Nor  is  he 
willing  to  concede  that  the  decision  of  Baron  Legge,  in  Tanner  v.  Taylor  («i  supra),  will,  in  such 
case,  even  authorize  the  admission  of  a  cleric's  entries  in  a  merchant's  book.  This  is  giving  to 
Buoh  memoranda  Iho  narrowest  effect  possible ;  and  were  the  dictum  UteraJly  followed,  would 
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result  in  almost  disqualifying  men  of  business,  who  must  mainly  depend  on  such  entries,  from 
testifying  to  the  facts  which  they  contain.  The  doctrine  was  lately  advanced  in  a  somewhat 
more  extensive  scope,  by  the  present  learned  Chancellor  of  New  York,  in  the  Court  of  Errors  of 
that  state — though  he,  too,  evidently  appears  reluctant  in  overstepping  the  doctrines  of  inde- 
pendent memory,  as  put  forward  by  our  author  9,nd  Mr.  Starkie.  "  Witnesses,"  says  he,  "  are. in 
the  constant  habit  of  refreshing  their  recollections,  particularly  as  to  dates  and  numbers;  by 
examining  books  and  papers,  which  they  know  to  be  correct,  before  they  go  into  court  to  give 
their  evidence;  and  if  they  have  neglected  to  do  so  before  going  into  court,  I  can  see  no  valid 
reason  why  they  should  not  be  permitted  to  inspect  the  written  memoranda  in  court,  provided 
they  can,  after  such  inspection,  distinctly  repoUeot  the  facts,  independent  of  the  written  memo^ 
randa  or  document ;  especially  where  there  is  no  ground  to  suspect  there  has  been  any  tampering 
with  the  witnesses,  .or  that  any  abuse  of  the  privilege  is  intended.  Such  is  the  frailty  of  human 
naemory,  that  very  few  witnesses  would  be  able  to  testify  as  to  particular  dates,  numbers,  quan- 
tities and  sums,  after  the  lapse  of  a  few  years,  if  they  were  not  permitted  to  refer  to  papers  and 
■Writings  which  they  knew  to  be  correct,  at  the  time  they  were  made."  Per  'Walworth,  C,  in 
Peeter  v.  Heath,  11  Wend.  485.  In  this  case,  the  witness  refreshed  his  memory  by  referring  in 
court  to  an  afBdavit  made  by  him  five  years  before ;  and  held  welL  Id.  Other  courts  have 
taken  it  for  granted  that  the  EngUsh  rule  is  restricted  to  the  same  compass  as  that  described' by 
Savage,  C.  J.,  in  the  above  case  of  Lawrence  v.  Barker,  and  have  slowly  and  reluctantly  departed 
from  it.  Such  was  evidently  the  view  of  Tilghman,  C.  J.,  in  the  Juniata  Bank  v.  Brown  (5  Serg. 
&  Rawle,  232),  and  of  Duncan,  J.,  in  Smith  v.  Lane  (12  Serg.  &  Rawle,  81).  Such  was  evidently 
the  view  which,  for  some  time,  embarrassed  the  courts  in  letting  in  the  notes  of  counsel,  to  prove 
what  a  deceased  witness  swore  on  a  former  trial,  as  we  saw  by  various  cases  cited  ante ;  and 
the  courts  in  Kentucky  seem  to  have  felt  themselves  bound  by  it.  On  a  question  to  the  witness, 
whether  S.  had  not  rented  certain  land,  the  witness  was  handed  his  own  memorandum  to  that 
effect ;  but  stUl  he  could  not  remember  it  independent  of  the  paper,  though  he  said  he  had  no 
doubt  the  paper  was  eon-ect.  Yet,  held  that  the  paper  was  no  evidence  for  the  jury.  Calvert 
T.  Fitzgerald,  Littell's  Sel.  Cas.  388. 

The  learned  Constitutional  Court  of  South  Carolina  have,  however,  come  out  with  a  bold  and 
successful  vindication  of  the  English  cases  from  the  narrow  construction  of  PhUhpps.  In  The 
State  V.  Eawles  (2  Nott  &  McCord,  334),  N"ott,  J.,  makes  the  following  remarks :  "  It  is  true,  that 
Phillipps,  in  his  Treatise  on  Evidence  (209),  says,  that  '  a  witness,  to  assist  his  memory,  may  use 
a  written  entry  or  memorandum,  or  the  copy  of  a  memorandum,  and  if  afterwards  he  can  swear 
positively  to  the  truth  of  the  facts  there  stated,  such  ^idenoe  will  be  sufficient.  Yet  if  he  can- 
not, from  recollection,  speak  to  the  fact  any  farther  than  as  finding  it  stated  in  a  written  entiy, 
his  testimony  will  amount  to  nothing.'  But  by  a  reference  to  the  oases  quoted  by  PhiUipps,  it 
will  be  found  that  the  rule,  as  laid  down  by  him,  applies  only  to  copies  of  entries,  and  not  to  the 
.original.  The  principal  cases  relied  on  are  Doe  v.  Perkins  (3  D.  &  E.  162),  and  Tanner  v.  Taylor, 
a  manuscript  report  of  which  Mr.  Justice  Buller  read  in  that  case.  The  case  of  Tanner  v.  Taylor, 
was  an  action  for  goods  sold ;  the  witness  who  proved  the  delivery,  took  it  from  an  account 
which  he  had  in  his  hand,  being  a  copy,  as  he  said,  of  the  day-book,  which  he  had  left  at  home. 
It  being  objected,  that  the  original  ought  to  be  produced,  Mr.  Baron  Legge  said  if  he  would 
swear  positively  to  the  delivery  from  recollection,  and  the  paper  was  only  to  refresh  his  memory, 
he  might  make  use  of  it.  But  if  he  could  not,  from  recoUeotion,  swear  to  the  delivery,  any  far- 
ther than  finding  them  entered  in  the  books,  then  the  original  should  have  been  produced.  The 
case  of  Doe  v.  Perkins,  is  more  directly  in  point.  The  question  was,  at  what  time  of  the  year 
the  annual  leases  of  several  tenants  expired.  One  Aldridge  went  round  with  the  receiver  of  the 
rents,  and  minuted  down  their  declarations  respecting  the  times  when  they  severally  became 
tenants.  When  Aldridge  was  examined,  the  original  book  was  not  in  court ;  but  he  spoke  of 
the  dates  of  the  several  tenancies  from  extracts  made  by  himself  out  of  that  book ;  confessing, 
upon  his  cross-examination,  that  he  had  no  memory  of  his  own  of  those  specific  facts ;  but  that 
the  evidence  he  was  giving  as  to  those  facts  was  founded  altogether  upon  the  extracts  which  he 
had  made  from  the  above-mentioned  book.  This  evidence  was  objected  to,  on  the  ground  that 
as  the  witness  did  not  pretend  to  speak  to  facts  from  his  own  recollection,  he  ought  not  to  be 
permitted  to  give  evidence  from  any  extracts,  but  that  the  original  book  ought  to  be  produced. 
The  presiding  judge,  however,  admitted  the  evidence,  and  the  plaintiff  had  a  verdict.    On  a  mo- 
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tion  for  a  new  trial,  Lord  Kenyon,  after  adverting  to  the  ease  of  Tanner  v.  Taylor,  above  men- 
tioned, said  that  the  rule  appeared  to  have  been  clearly  settled,  and  that  every  day's  practice 
agreed  with  it.  And  that,  comparing  the  case  with  the  general  rule,  the  court  were  clearly  of 
opinion  that  Aldridge,  the  witness,  ought  not  to  have  been  permitted  to  speak  to  facts  from  the 
extracts  which  he  made  use  of  at  that  trial.  And  a  new  trial  was  granted.  The  same  doctrine 
is  laid  down  in  Peake's  Evidence,  190." 

We  have  quoted  the  learned  judge  in  extenso,  because  he  furnishes  us  with  a  key  to  the  whole 
difficulty  in  the  text  of  our  writers ;  a  difficulty  which  has  sat  like  an  incubus  on  this  important 
branch  of  evidence,  tying  down  the  minds  not  only  of  our  own  courts,  but,  as  we  think  wiU  be 
seen  by  some  of  the  cases,  producing  hesitancy  in  Lord  Tenterden  himself  See  Maugham  v. 
Hubbard,  svfpra.  Bailey,  J.,  however,  in  the  same  case,  strikes  off  into  the  enlarged  views  and 
liberal  illustrations  of  Nott,  J. ;  both  of  them  presenting  a  channel  of  thought,  into  which,  we 
have  no  doubt,  the  mind  of  every  judge  wiU  ultimately  be  forced.  It  is  obvious,  upon  a  still 
further  review  of  the  cases,  that  our  author's  remarks  must  be  confined  to  the  copy  of  the  memo- 
randum, and  not  the  original.  Certain  rules  have  accordingly  been  laid  down  confining  this  sort 
of  evidence  to  the  original,  and  denying  a  copy,  denying  extracts,  or  anything  short  of  the  orig- 
inal, and  fixing  marks  by  which  an  original  shall  be  distinguished  and  identified,  thus  preventing 
abuses  by  the  surreptitious  substitution  of  copies.  It  is  not  necessary,  nor  is  it  possible,  as  some 
of  the  cases  intimate,  that  the  entry  should  be  made  literally  at  the  precise  time  of  the  conversa- 
tion or  transaction,  the  memory  of  which  it  perpetuates.  The  rule  does  not  demand  a  stenog- 
rapher. Lord  Holt's  requisition  in  Sandwell  v.  Sandwell  (supra),  has  been  mainly  followed.  It 
must  be  reduced  to  writing,  while  the  witness  distinctly  recollects  the  facts,  with  the  view  of 
perpetuating  the  memory  of  the  matter  (State  v.  Eawles,  tit  supra ;  per  Gibson,  J.,  in  Smith  v. 
Lane,  ui  supra) ;  and  the  same  is  inferable  from  all  the  cases.  See  particularly,  Beddo  v.  Smith, 
1  Alaba.  R.  391,  398. 

In  general,  too,  a  witness  is  not  allowed,  where  he  cannot  otherwise  recollect  the  fact,  to  rely 
on  a  memorandum  not  made  by  himself.  Therefore,  to  fix  the  time  of  imprisonment,  he  shall 
not  be  permitted  to  examine  an  authenticated  copy  of  the  sentence.  Meagoe  v.  Simmons,  3 
Carr.  &  Payne,  15.  The  witness,,  to  identify  and  distinguish  certain  articles  in  a  ship  yard, 
which  articles  had  been  attached,  selected  them  himself,  but  they  were  marked  on  the  schedule 
by  A.  At  the  trial,  the  witness  could  not,  after  reading  the  schedule,  distinctly  recollect  from 
memory  that  they  were  in  the  yardj  but  only  by  the  paper,  and  held  that  his  testimony  was  in- 
admissible. Glover  v.  Hunnewell,  6  Pick.  222.  Note.  It  will  be  seen  by  several  cases  herein 
cited,  that  he  should  have  made  the  entries  with  his,  own  hand.  Otherwise,  both  he  and  the 
other  should  have  been  sworn,  so  as  to  let  in  the  original  entry.  Nothing  is  more  common  than 
for  everything  short  of  paper  memory,  to  fail  in  identifying  such  things.  But  the  rule  is  not 
without  its  exceptions ;  for  though  the  paper  be  made  by  another,  the  witness  may,  by  seeing  the 
entry  made,  or  examining  it  at  the  same  time,  knowing  the  facts,  and  now  remembering  that  he 
knew  and  adopted  the  memorandum,  make  it  his  own.  In  this  view,  a  witness  was  allowed  to 
recur  to  his  answer  in  chancery,  to  refresh  his  recollection  in  respect  to  the  defendant's  declarations 
made  to  the  witness.  Dorsey  v.  Gassaway,  2  Harr.  &  John.  402.  Note.  The  offer  was  to  show 
that  the  witness  was  a  defendant  in  chancery  as  trustee  of  the  party,  and  obtained  the  facts  from 
him,  and  inserted  them  in  the  witness's  answer.  The  answer  was  in  the  handwriting  of  the  party. 
Id.  409,  410.  The  case  of  Jacob  v.  Lindsay  (1  East,  460,  462,  463),  holds  the  same  as  to  the 
party's  admission  of  an  account  in  the  handwriting  of  another,  but  read  over  by  the  witness  to 
the  party,  and  assented  to  by  him.  The  witness  was  allowed  to  testify  from  the  account,  though 
it  is  evident  that  in  such  and  the  like  cases,  witnesses  cannot  remember  the  admissions  inde- 
pendent of  the  paper.  But  even  where  the  witness  may  have  made  part  of  the  entries,  knowing 
the  facts,  and  so  may  recur  to  these  to  refresh  his  memory,  he  shall  not  be  allowed  to  recur  to 
others  for  that  purpose  made  by  the  party,  though  they  are  a  portion  of  the  same  account,  unless 
he  knew  the  facts,  and  read  them  over  shortly  after  the  transaction.  Beddo  v.  Smith,  1  Ala- 
bama R.  397,  398. 

For  the  purpose  of  seeing  that  it  is  an  original,  and  how  far  the  witness  is  entitled  to  roly  upon 
it  as  apart  o/his  memoiy,  the  opposite  party  is  entitled  to  o.Kaniine  the  paper,  and  cross-examine 
the  witness  upon  it  (per  Huston,  J.,  in  Cox  v.  Norton,  1  Pennsylv.  Rep.  414,  415;  Sinclair  v- 
Stevenson,  1  Carr.  &  Payne,  522  ;  Rex  v.  Rarasden,  2  Carr.  &  Payne,  603) ;  and  ho  may  ask  him 
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when  it  was  written,'  &o.  And  such  cross-examination  will  not  make  it  evidence,  so  that  the 
party  cross-examining  shall  be  obliged  to  put  it  in  and  read  it.  Eex  v.  Ramsden,  2  Oarr.  & 
Payne,  603.  Though  where  a  witness  is  called  merely  to  prove  the  handwriting  to  a  paper,  the 
opposite  counsel  would  not,  therefore,  be  entitled  even  to  see  the  paper  in  the  first  instance. 
Sinclair  v.  Stevenson,  1  Carr.  &  Payne,  522.  If  the  witness  be  blind,  the  memorandum  may  be 
read  to  him  by  another.  Catt  v.  Howard,  3  Stark.  Eep.  3.  If,  after  a  witness  has  been  exam- 
ined as  to  a  conversation  which  he  put  down  in  writing,  and  has  not  been  asked  to  produce  the 
memorandum,  and  the  plaintiff's  counsel,  in  reply,  has  observed  upon  its  absence,  the  judge,  for 
his  own  satisfaction,  asks  the  witness  for  the  paper,  and  it  is  produced,  such  production  will  not 
entitle  the  plaintiff's  counsel  to  address  the  jury  again  on  it.  In  this  case,  though  it  was  handed 
by  the  judge  to  the  counsel,  with  leave  to  read  it,  he  declined  doing  so.  Bowling  v.  Pinigan,  1 
Carr.  &  Payne,  581. 

On  the  other  hand,  a  copy  cannot  be  relied  on  by  the  witness,  instead  of  the  original  entry. 
Accordingly  a  witness  was  not  allowed  to  refresh  his  memory  by  the  copy  of  a  paper  made  by 
him  six  months  after  he  wrote  the  original,  although  the  witness  said  the  latter  was  so  covered 
with  figures  as  to  be  unintelligible,  the  original  having  been  written  near  the  time  of  the  trans- 
action. This  was  a  case  of  slander.  The  witness  being  driven  to  the  original,  which  he  drew 
out  of  his  pocket,  after  searching  some  time,  the  words  contained  in  it  varied  from  the  declara- 
tion, though  the  copy  agreed,  and  the  witness's  oath  followed  that.  Best,  C.  J.,  thereupon  ob- 
served: "  I  remember  a  case  tried  before  me,  in  which  a  witness  proved  from  memory,  an  un- 
conditional promise  of  marriage.  I  perceived  him  searching  his  pockets  for  a  paper,  which,  when 
found,  I  asked  to  look  at.  I  saw  from  it  that  the  promise  was  qualified  by  a  condition,  and  cor- 
responded with  the  terms  of  the  declaration.  He  said  the  paper  had  been  made  that  morning. 
The  first  thing  I  did  was  to  call  the  plaintiff,  and  the  next  to  commit  the  witness."  Jones,  v. 
Stroud,  1  Carr.  k  Payne,  196. 

We  come  now  to  that  class  of  cases  which  alone  are  comprehended  within  the  rule  of  our 
author,  a  rule  which  requires  the  witness  to  speak  from  his  own  unaided  recollection,  after  look- 
ing at  the  paper  merely  to  recall  the  facts.  And  here  we  are  to  dismiss  all  the  above  distinc- 
tions. No  matter  when,  or  by  whom  the  paper  was  made,  nor  whether  it  be  original,  a  copy  or 
extracts,  no  matter  when  it  has  been  examined  by  the  witness,  whether  at  home  or  in  court. 
Memoranda  are  here  recurred  to  like  any  other  circumstance,  to  fix  his  attention  on  the  order, 
number,  quantity,  quality,  or  any  other  object,  which  his  memory  must  retain,  or  he  cannot  be 
allowed  to  speak.  Per  "Walworth,  C,  el  supra,  in  Peeter  v.  Heath.  If  a  witness  says  he  can 
fix  the  time  ft-om  an  entry  or  memorandum  in  his  book,  there  may  be  ground  for  the  opposite 
party  to  call  for  it,  and  see  to  the  regularity  of  the  entries ;  though  I  do  not  know  that  such 
has  been  the  practice.  A  witness  called  to  fix  a  date,  often  says  he  referred  to  his  books  after 
he  had  been  subpoenaed,  as  to  the  date  of  a  deed,  note  or  receipt  given  at  the  time,  and  such 
book  or  paper  is  sometimes  produced,  and  sometimes  not.  Per  Huston,  J.,  in  Cox  v.  Norton,  1 
Pennsylv.  Rep.  414,  415.  So  of  any  other  particulars,  original  entries  in  an  account,  for  instance, 
the  witness,  a  clerk,  may  refer  to,  and  refresh  his  memory  from  the  book  at  home,  and  then  if  he 
can  take  it  upon  him  to  say  he  remembers  the  facts  entered,  he  may  testify  without  producing 
the  entries.  Nichols  v.  Withers,  2  M'Cord,  428.  Where  the  witness  had  mistaken  the  character 
and  tendency  of  certain  paper  evidence,  not  made  or  attested  by  himself,  respecting  which  he 
had  been  interrogated,  without  its  being  present,  he  was  allowed  to  refresh  his  memory  and 
correct  his  mistake,  on  its  being  produced  and  presented  to  him.  Steinbach  v.  The  Columbian 
Ins.  Co.,  2  Cain.  129.  A  merchant's  cleric  should  be  allowed  time,  if  necessary,  to  refresh  hia 
memory  by  the  inspection  of  a  day-book  in  court,  though  he  is  to  testify  merely  from  memory, 
and  though  he  made  none  of  the  entries  himself.  Key  v.  Lynn,  4  Litt.  338,  340.  In  another 
case,  it  appeared  that  the  plaintiff's  clerk  had  made  entries  of  sales  of  wool  to  the  defendant,  in 
the  plaintiff's  books;  and  he  was  permitted  to  swear  to  the  exact  quantity  of  wool  delivered,  and 
the  various  qualities  of  it,  by  referring  to  an  extract  from  the  plaintifi''s  day-book  of  entries,  made 
by  himsell  at  the  time  of  the  delivery.  He  said  he  remembered  the  fact  of  delivering  the  wool 
in  consequence  of  the  defendant's  letters,  "and  of  his  making  the  entries  thereof  in  the  plain- 
tilf's  day-book,  but  that  he  could  not  state  the  precise  quantity,  nor  the  different  qualities,  with- 
out refreshing  his  memory,  by  referring  to  a  copy  of  the  entries  which  he  had  made."  The 
court  inclined  that  his  testimony  was  properly  received,  even  as  to  quantity  and  quality,  though 
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that  a  former  bill,  in  renewal  of  which  the  second  bill  was  given,  had 
been  payable  at  a  particular  place,  called  a  banker's  clerk,  who  without 
producing  the  bank-book,  stated  that  he  had  ascertained  the  fact  from  an 
entry  therein  in  his  own  handwriting,  but  that,  independently  of  that  en- 
try, he  had  no  recollection  whatever  of  the  fact ;  it  was  held  that  his  evi- 
dence was  not  admissible. 

TJnstamped,  or  other  inadmissible  writing  may  be  used  to  refresh  memory. 

In  this  last  instance,  namely,  where  a  witness  speaks  positively  to  a  fact 
from  seeing  a  written  paper,  though  he  does  not  distinctly  remember  the 
fact  therein  stated,  it  is  material  to  consider,  in  what  mode,  and  through 
what  medium  the  fiict  is  proved, — whether  it  is  proved  by  the  written 
paper,,  or  by  parol  testimony  ;  for  if  it  were  taken  as  proved  by  the  wri- 
ting, and  not  by  the  parol  testimony  of  the  witness,  the  question  would 
then  arise,  whether  a  writing,  which,  from  the  nature  of  the  subject  mat- 
ter, would  require  a  stamp,  can  be  used  by  the  witness,  if  unstamped.  It 
is  clear,  in  the  case  proposed,  the  fact  is  proved  by  the  parol  testimony  of 


the  case  went  off  on  another  point.  Bobertson  v.  Lynch,  18  John.  Rep.  452,  453,  457,  At  the 
trial,  a  witness  said  he  did  not  recollect  a  fact ;  but  having  looked  at  a  paper  not  written  by 
himself,  he  then  said  he  distinctly  recollected.  He  had  before  said  he  did  not  know  whether  he 
should  remember  after  seeing  the  paper.  His  testimony  was  objected  to.  Lord  EUenborough, 
C.  J. :  "It  is  sufficient  if  a  man  can  positively  swear  that  he  recollected  the  fact,  though  he  had 
totally  forgotten  the  circumstance  before  he  came  into  court ;  and  if  upon  looking  at  any  docu- 
ment, he  can  so  far  refresh  his  memory  as  to  recollect  a  circumstance,  it  is  sufficient ;  and  it 
makes  no  difference  that  the  memorandum  was  written  by  himself;  for  it  is  not  the  memoran- 
dum that  is  the  evidence,  but  the  recollection  of  the  witness."  In  this  the  whole  King's  Bench, 
agreed,  and  refused  even  a  rule  to  show  cause.     Henry  v.  Lee,  2  Chit.  Rep.  124,  A.  D.  1814. 

This  kind  of  testimony  is,  no  doubt,  subject  to  abuse,  as  we  have  seen  in  respect  to  the  original 
memorandum.  Its  character  and  influence  on  the  mind  of  the  witness  ought,  therefore,  to  be 
ascertained,  and  every  latitude  of  inquiry  should  be  given,  to  learn  the  manner  in  which  it  was 
furnished.  If  it  make  any  part  of  his  recollection,  the  testimony  so  far  goes  for  nothing.  The 
great  objection  to  the  use  of  such  testimony  at  all,  on  an  examination  in  chief,  is,  that  it  operates 
on  the  mind  of  the  witness  like  a  leading  question,  furnishing  him  with  points  of  recollection, 
and  words,  too,  of  which  he  becomes  the  mere  echo.  .-Vnd  this  objection  has  several  times  been 
made.  Yet,  on  some  occasions,  memoranda  are  so  necessary  that  the  objection  has  generally 
been  disallowed  or  qualified.  On  sd.  fa.  to  repeal  a  patent  for  a  machine,  counsel  were  allowed 
to  put  the  dravi-ing  of  a  like  machine  which  the  witness  had  constructed,  into  his  hands,  though 
the  drawing  was  made  by  another,  and  to  ask  him  if  he  had  such  a  recollection  of  his  machine 
as  to  say  the  drawing  was  correct,  though  it  was  objected  that  this  was  inadmissible,  unless  the 
■witness  had  made  the  drawing  himself;  and  that  it  was  a  lumping  way  of  leading  the  witness- 
Eex  V.  Hadden,  1  Oarr.  &  Payne,  184.  But  in  an  action  for  negligent  driving,  a  plan  which  is  to 
be  put  into  the  hands  of  the  witnesses  should  merely  show  the  street,  the  pavement,  the  turn- 
ings,  corners,  &c.,  and  not  the  supposed  position  of  the  carriages.  If  it  contain  the  latter,  the 
judge  win  not  allow  it  to  be  used.  Beamon  v.  Ellice,  4  Carr.  &  Payne,  585.  The  objection 
made  was,  that  with  the  position  of  the  carriages,  the  plan  would  be  in  nature  of  a  leading 
question. 

The  memorandum,  from  which  a  third  person  testified,  having  been  made  by  the  counsel  in 
the  cause,  proof  by  the  same  witness  was  allowed  of  what  the  counsel  had  said,  showing  that 
he  made  it  before  the  fact  occurred.  Withers  v.  Atkinson,  1  Watts,  236.  (See  Halsey  v.  Sinse- 
baugh,  15  New  York  Eep.  (1  Smith),  485.) 
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tlie  -witness,  not  by  the  writing:  the  writing  alone  could  not  be  admitted, 
as  the  proper  and  legitimate  evidence  of  the  fact ;  nor  can  it  be  justly  said, 
that  the  writing  itself  becomes  evidence  from  being  used  by  the  witness. 
This  point  has  been  decided  in  the  case  of  Maugham  agt.  Hubbard.(l) 
The  defendants  were  assignees  of  one  Lancaster,  a  bankrupt,  who  being 
called  to  prove  a  receipt  of  money  by  him  from  the  plaintiff,  stated, 
that  in  November,  1822,  £20  were  received  from  the  plaintiff,  and  not 
carried  to  the  account :  a  rough  cash-book,  kept  by  the  plaintiff,  was  then 
put  into  his  hands,  in  which'  there  was  the  following  entry:  "4th  Nov. 
1822,  Dr.  E.  Lancaster,  check  £20  E.  L."  The  witness  .then  said,  "  the . 
entry  of  £20  in  the  plaintiff's  book  has  my  initials,  written  at  the  time ;  I 
have  no  recollection  that  I  received  the  money ;  I  know  nothing  but  by 
the  book ;  but  seeing  my  initials,  I  have  no  doubt  that  I  received  the 
money."  The  paper  not  having  be©n  stamped,  the  admission  of  this  evi- 
dence was  objected  to,  but  Lord  Tenterden,  C.  J.,  was  of  opinion,  that 
though  it  Avas  not  itself  admissible  in  evidence  to  prove  the  payment  of 
the  money,  the  witness  might  use  it  to  refresh  his  memory,  and  that  his 
saying,  he  had  no  doubt  that  he  had  received  the  money,  was  sufficient 
evidence  of  the  fact.  On  a  motion  being  made  for  a  new  trial,  the  lord 
chief  justice  said :  "  Here  the  witness,  on  seeing  the  entry  signed  by  him- 
self, said,  he  had  no  doubt  that  he  had  received  the  money.  The  paper 
itself  was  not  used  as  evidence  of  the  .receipt  of  the  money,  but  only  to 
enable  the  witness  to  refresh  his  memory  ;  and  when  he  said  that  he  had 
no  doubt  he  had  received  the  money,  there  was  sufficient  parol  evidence 
to  prove  the  payment."  Bay  ley,  J.,  added  :  "  Where  a  witness,  called  to 
prove  the  execution  of  a  deed,  sees  his  signature  to  the  attestation,  and 
says,  he  is  thereby  sure  that  he  saw  the  party  execute  the  deed,  that  is 
sufficient  proof  of  the  execution  of  the  deed,  though  the  witness  should 
add,  that  he  has  no  recollection  of  the,  fact  of  the  execution  of  the  deed."(2) 

iTemorandum,  by  whom  written. 

Where  a  witness  on  looking  at  a  written  paper  has  his  memory  so  re- 
freshed, that  he  can  speak  to  the  facts  from  a  recollection  of  them,  his  tes- 
timony is  clearly  admissible,  although  the  paper  may  not  have  been  ac- 
tually written  by  him.(3)  So  also,  where  the  witness  recollects  that  he 
saw  the  paper,  when  the  facts  were  fresh  in  his  memory,  and  remembers 
that  he  then  knew  the  particulars  therein  mentioned  to  be  correctly  stated. 


(1)  8  B.  &  C.  14.    See  Lloyd  v.  Freshfield,  2  C.  &  P.  325 ;  Henry  v.  Lee,  2  Chit.  B.  124. 

(2)  And  see  another  instance  of  this  kind,  in  E.  v.  St.  Martin's,  Leicester,  2  A.  &  B.  213.  In 
Jacob  V.  Lindsay  (1  Bast,  640),  an  unstamped  paper  was  used  as  a  memorandum.  Webster  v. 
Clarlc,  10  Foster  (N.  H.),  245. 

(3)  Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  619;  Henry  r.  Lee,  2  Chit.  R.  124 ;  Doe  d. 
Church  V.  Perkins,  3  T.  R.  U9 ;  Jacob  v.  Lindsay,  1  East,  460 ;  Burton  v.  Plummer,  2  A.  &  B.  341. 

See,  also,  Howland  t.  Sheriff  of  Queen's  Co.,  5  Sand.  219;  State  v.  Cheek,  13  Ired.  114;  Huff 
V.  Bennett,  2  Selden  E.  337  :  Harrison  v.  Middleton,  11  Gratt.  521 ;  State  v.  ColweU,  3  R.  L  132. 
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his  testimony  is  admissible.(l)  But  where  the  witness  neither  recollects 
the  fact,  nor  the  truth  of  the  account  in  writing,  and  the  writing  was  not 
made  by  him,  his  testimony,  so  far  as  it  is  founded  on  the  written  paper, 
would  be  objectionable,  as  hearsay  :  the  witness  can  be  no  more  permitted 
to  give  evidence  of  his  inference  from  what  a  third  person  has  written, 
than  from  what  a  third  person  has  said. 

No  precise  time,  within  whicii  the  writing  must  he  made. 

Upon  the  question,  as  to  the  time  when  the' written  memorandum  should 
have  been  made, — whether  it  must  be  cotemporaneous  with  the  fact,  or 
recently  after  the  fact,  or  how  long  after,  it  may  be  made, — the  decisions, 
as  might  be  expected,  lay  down  no  precise  rule.  There  seems  to  be  no 
good  reason  for  saying,  that  a  writing  is  not  to  be  allowed  for  the  purpose 
of  refreshing  a  witness's  memory,  unless  made  cotemporaneously  with  the 
fact  which  it  records ;  but  certainly  it  ought  to  have  been  made  either  at 
that  period,  or  recently  after,  or  at  the  utmosfbefore  such  a  length  of  time 
has  elapsed,  as  to  render  it  probable  that  the  memory  of  the  witness  might 
have  become  imperfect.  The  principle  being  adopted  that  a  witness's 
memory  may  be  assisted  by  a  written  paper  or  memorandum,  it  follows 
that  no  precise  limited  time  can  consistently  be  fixed,  within  which  a  wri- 
ting must  be  shown  to  have  been  made,  before  it  can  be  used  by  the  wit- 
ness. A  memorandum  made  long  after  the  fact,  may  be  to  some  witnesses 
of  much  greater  use  than  even  a  cotemporaneous  memorandum  will  be  to 
others.  The  effect  of  a  memorandum. in  assisting  a  witness  will  depend 
upon  the  state  of  his  memory,  and  the  time  when  the  meaiorandum  was 
made, — which  will  vary  in  different  cases. (2) 

Extracts  taken  by  others. 

A  witness  cannot  refresh  his  memory  by  extracts  made  by  another  per- 


(1)  Burrough  v.  Martin,  2  Camp.  112 ;  by  Lord  Denman,  C.  J.,  in  Burton  v.  Plummer,  vi 
swpra.    And  see  Jacob  v.  Lindsay,  ut  supra. 

See,  also,  George  v.  Joy,  19  N.  H.  544;  Iglehart  v.  Jernegan,  16  111.  513.  It  is  giving  no 
valid  reason  for  excluding  the  testimony,  to  say  that  the  witness  did  not  write  the  memorandum 
with  his  own  hand.  If  he  directed  it  to  be  made,  or  stood  by  and  saw  it  made,  or  looked  at  it 
shortly  after  it  was  made,  and  knew  it  to  be  true  of  his  own  knowledge,  and  can  afterwards  pro- 
duce and  identify  it,  it  is  as  much  his  memorandum  as  if  he  had  himself  written  it.  But  see  Huff 
V.  Bennett,  2  Selden,  331 ;  and  Halsey  v.  Sinsebaugh,  15  N.  T.  Rep.  4S5. 

(2)  In  the  case  cited  by  Lord  Kenyon,  C.  J.,  in  Doe  d.  Church  v.  Perkins,  referred  to  below, 
the  Lord  Oliancellor  said:  "In  some  oases,  a  man  may  use  papers  at  law,  but  I  have  known 
some  judges  (and  I  think  I  adhered  chiefly  to  that  rule  myself)  let  them  use  only  papers  drawn 
up  as  the  facts  happened,  and  all  other  papers  I  have  bid  them  put  in  their  pockets ;  and  if  any 
had  been  offered,  which  were  drawn  by  the  attorney,  I  should  have  reprimanded  him  severely. 
As  to  dates  and  name.a,  which  are  merely  technical,  it  is  quite  another  thing."  In  Sandwell  v. 
Sandwell  (Comb.  445),  the  expression  attributed  to  Holt,  C.  J.,  is,  that  the  memorandum  must 
have  been  made  "presently.''  In  Jones  v.  Stroud  (2  C.  &  P.  196),  it  was  said  by  Best,  C.  J.,  that 
it  must  have  been  made  "  near  the  time."  This  nearness,  it  is  evident,  cannot  be  fixed  by  any 
arbitrary  rule.    See,  also,  Steinkeller  v.  Newton,  9  0.  4;  P.  313;  "Wood  v.  Cooper,  1  C.  &  K.  645. 
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son  from  minutes  or  memoranda  made  by  the  witness  himself.  This  ap- 
pears from  the  following  case,  cited  by  Lord  Kenyon,  C.  J.  :(l) — A  mo- 
tion was  made  in  chancery  to  suppress  depositions,  on  a  certificate  from 
the  commissioners  that  the  witness  refreshed  her  memory  by  minutes,  con- 
sisting of  six  sheets  of  paper  of  her  own  handwriting,  the  substance  of 
•which  she  declared  she  had  set  down,  from  time  to  time,  as  the  facts  oc- 
curred to  her  memory ;  that  five  of  the  six  sheets  were  drawn  up  in  the 
form  of  a  deposition  by  the  plaintiff's  solicitor,  whom  the  witness  had  re- 
quested to  digest  her  notes,  and  reduce  them  to  some  order,  and  that  after 
he  had  done  so,  she  transcribed  and  altered  them,  whenever  it  was  neces- 
sary, to  make  them  consistent  with  her  meaning.  The  Lord  Chancellor, 
in  giving  judgment,  said :  "Should  the  court  connive  at  such  proceedings 
as  these,  depositions  would  really  be  no  better  than  affidavits ;  for  should 
a  witness  be  permitted  to  use  a  paper,  especially  one  drawn  up  by  the 
attorney  of  one  of  the  parties,  though  from  memoranda  furnished  by  the 
witness,  I  might  as  well  let  the  attorney  draw  an  affidavit  for  her,  and 
use  that  instead  of  a  deposition." 

Copies  not  to  be  used  as  memoranda,  when. 

It  has  been  held,  that  a  witness  cannot  be  permitted  to  refresh  his  mem- 
ory by  a  copy  of  a  writing  (not  in  the  nature  of  a  duplicate  original), 
though  the  copy  was  made  by  himself,  and  though  the  writing  itself  might 
have  been  used  for  that  purpose.  This  must  be  taken  with  some  limita- 
tion. In  Jones  agt.  Stroud, (2)  it  was  ruled  by  Best,  C.  J.,  that  a  witness 
could  not  use  a  copy  of  a  cotemporaneous  memorandum,  which  copy  was 
made  six  months  after  the  facts,  though  the  witness  stated  that  the  original 
could  not  be  found,  and  that  when  lost,  it  was  illegible  from  being  cov- 
ered with  figures.  And  in  Burton  agt.  Plummer,(3)  Patteson,  J.,  said, 
"  The  copy  of  an  entry,  not  made  by  the  witness  cotemporaneously,  does 
not  seem  to  me  to  be  admissible  for  the  purpose  of  refreshing  a  witness's 
memory.  The  rule  is,  that  the  best  evidence  must  be  produced ;  and  that 
rule  appears  to  me  to  be  applicable,  whether  a  paper  be  produced  as  evi- 
dence in  itself,  or  used  merely  to  refresh  the  memory."     But  if  a  witness 


(1)  In  Doe  d.  Cliurcli  v.  Perkins,  3  T.  R.  752,  explained  by  Patteson,  J.,  2  A.  &  E.  215. 

(2)  2  C.  &  P.  196.  Tlie  witness  afterwards  discovered  the  original  memorandum,  and  it  then 
turned  out  that  the  alleged  copy  was  not  a  true  one.  It  was  a  case  of  slander,  and  the  original 
memorandum  showed  that  part  of  the  slanderous  words  had  been  spoken  of  the  plaintiff,  whereas 
it  appeared  from  the  copy,  from  which  the  witness  had  giyen  his  evidence,  that  all  the  words  had 
been  addressed  to  the  plaintiff,  as  they  were  laid  in  the  declaration ;  the  plaintiff  was  therefore 
nonsuited  upon  the  variance.  Best,  0.  J.,  remarked,  "  I  remember  a  case  tried  before  me,  in 
which  a  witness  proved  from  memory  an  unconditional  promise  of  marriage.  I  perceived  him 
searching  his  pockets  for  a  paper,  which,  when  found,  I  asked  to  look  at.  I  saw  from  it  that  the 
promise  was  qualified  by  a  condition,  and  corresponded  with  the  terms  of  the  declaration.  He 
said  the  paper  had  been  made  that  morning.  The  first  thing  I  did  was  to  call  the  plaintiff,  and 
the  next  to  commit  the  witness." 

(3)  2  A.  &  B.  343. 
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were  to  prove  that  he  made  a  memorandum  as  to  a  certain  fact  (the  de- 
livery of  goods,  for  instance),  and  some  time  afterwards,  according  to  his 
usual  coarse,  copied  the  memorandum  correctly  into  a  book,  and  then  de- 
stroyed the  original  memorandum,  there  seems  to  be  no  doubt  that  in  such 
a  case  the  witness  might  refresh  his  memory  by  the  copy,  as  well  as  by 
the  original  writing  if  it  had  been  in  existence. 

Printed  paper. 

A  surveyor  has  been  permitted  to  refresh  his  memory  by  a  printed  copy 
of  a  report  furnished  by  him  to  his  employers,  and  compiled  from  his 
original  notes,  of  which  it  was  substantially,  though  not  verbally,  a  tran- 
script :(1)  in  this  case  the  report  seems  to  have  been  considered  in  the 
light  of  an  original  document.  And  the  writer  of  an  article  in  a  news- 
paper, the  manuscript  of  which  article  has  been  lost,  has  been  allowed  to 
look  at  the  newspaper  containing  the  article  for  the  purpose  of  refreshing 
his  memory. (2) 

Writing  read  over  to  witnesa. 

Lord  Kenyon,  C.  J.,  in  one  case,(3)  allowed  a  deposition,  formerly  made 
by  an  aged  witness,  to  be  read  to  him  at  a  trial  to  refresh  his  memory. 
So  a  witness  has  been  allowed  to  refresh  his  memory  by  referring  to  a  de- 
position made  by  him  before  commissioners  of  bankrupt,  when  the  facts 
deposed  to  by  him  were  fresh  in  his  memory  at  the  time  ;(4)  but  not  when 
the  deposition  was  made  some  time  after  the  facts  deposed  to.(5)  Where 
a  blind  witness  had  received  money,  and  given  an  unstamped  receipt  for 
it.  Lord  Tenterden,  0.  J.,  permitted  the  receipt  to  be  read  to  him  in  court 
for  the  same  purpose.(6) 

Written  account  admitted  by  the  other  party. 

Where  a  plaintiff  had  entered  an  account  in  writing  of  goods  and 
money,  which  from,  time  to  time  were  forwarded  to  the  defendant,  and 
the  defendant  had,  by  his  signature  at  the  foot  of  each  page,  admitted  the 
truth  of  the  items,  but  the  writing  itself  could  not  be  given  in  evidence 


(1)  Horue  v.  Mackenzie,  6  01.  &  Pin.  628,  630,  645. 

(2)  Topham  v.  M'Gregor,  1  0.  &  K.  320. 

(3)  Vaughan  v.  Martin,  1  Eap.  440. 

(4)  Smith  V.  Morgan,  2  Mo.  &  R.  257  ;  Wood  v.  Cooper,  1  0.  &  K.  645. 

See,  also,  George  v.  Joy,  19  N.  H.  544;  Iglehart  v.  Jernegan,  16  111.  513;  and  Halsey  v. 
Sinsebaugh,  in  which  the  counsel  who  took  minutes  of  a  witness's  testimony  was  allowed  to 
read  them,  though  he  could  not  recollect  the  testimony  independent  of  the  minutes.  1  Smith 
(15  N.  T.)  435. 

(5)  Whitfleld  v.  Allan,  2  G.  &  K.  1015. 

(6)  Oatt  T.  Howard,  3  Stark.  R,  3. 

So  where  the  subscribing  witness  to  a  will  was  over  ninety  years  of  age  and  nearly  blind,  lead- 
ing questions  were  allowed  to  be  put,  and  the  instrument  was  described  to  the  witness,  having 
the  attestation  clause  in  due  form.    Cheeuey  v.  Arnold,  18  Barb.  434. 
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for  want  of  receipt  stamps ;  it  was  held,  that  the  plaintiff  might  prove  that, 
upon  calling  over  each  article  to  the  defendant,  he  admitted  the  receipt, 
and  that  the  witness,  who  heard  him,  might  refresh  his  memory  by  refer- 
ring to  the  account.  (1) 


SECTION"  II. 

Of  the  Privilege  of  Witnesses  in  Refusing  to  Answer. 

The  privilege  of  witnesses  in  not  being  compellable  to  answer  the  ques- 
tions which  may  affect  their  personal  rights,  is  a  matter  of  frequent  occur- 
rence, and  of  soqie  importance.  The  cases  to  be  considered  are  those 
where  the  witness  may,  by  answering,  subject  himself,  first,  to  a  crimi- 
nal prosecution,  to  a  penalty,  or  forfeiture ;  or,  secondly,  to  civil  process  ; 
or,  lastly,  where  the  answering  of  the  question  may  be  degrading  to 
character. 

1.  Where  the  answering  might  subject  to  crimmal  charge,  &o. 

First ;  a  witness  cannot  be  compelled  to  answer  any  question,  the  an- 
swering of  which  may  expose,  or  tend  to  expose,  him  to  a  criminal  charge  ^ 
or  to  any  kind  of  punishment.(2)  He  is  exempted  by  his  privilege  from 
answering  not  only  what  will  criminate  him  directly,  but  also  what  has 
any  tendency  to  criminate  him ;  and  the  reason  is,  because  otherwise  ques- 
tion might  be  put  after  question,  and  though  no  single  question  may  be 


(1)  Jacob  V.  Lindsay,  1  Bast,  460.  That  an  unstamped  paper  may  be  used  as  a  memorandum, 
see  supra,  p.  92-4. 

(2)  Sir  J.  Friend's  Case,  10  How.  St.  Tr.  1090 ;  Lord  Macclesfield's  Case,  16  Id.  1149 ;  H.  v. 
Lord  G,  Gordon,  2  Doug.  593 ;  Title  V.  Grevet,  2  Ld.  Raym.  1008;  E.  v.  Hardy,  24  How.  St.  Tr. 
120;  Trial  of  De  Berenger^and  others,  by  Gumey,  p.  195;  Cates  v.  Hardacre,  3  Taunt.  424; 
Parkhurst  v.  Lowten,  2  Swanst.  Ch.  E.  216;  R.  v.  Douglas,  Car.  &  M.  193,  195.  As  to  the  rule 
in  the  ecclesiastical  courts,  see  Swift  v.  Swift,  4  Hagg.  154 ;  Schutes  v.  Hodgson,  1  Add.  105, 
110  ;  in  the  courts  of  bankruptcy,  Bracey's  Case,  Comb.  390 ;  Ex  parte  Kirby,  1  Mont.  &  Mao. 
212 ;  Ex  parte  Cossens,  Buck,  540.  See,  also,  16  Oar.  II,  §  1,  u.  12,  §  4,  and  Preamb.  of  stat.  46 
Geo.  Ill,  u.  37.  Acts  of  indemnity  are  often  passed,  to  absolve  witnesses  from  penalties  and 
prosecutions,  on  account  of  transactions  of  which  they  are  required  to  give  evidence ;  such  as 
Stat.  45  Geo.  HI,  c.  126,  in  the  impeachment  of  Lord  Melville ;  and  stat.  1  &  2  Geo.  IV,  c.  21) 
on  the  inquiry  respecting  elections  at  Grampound ;  and  many  others  of  the  same  kind. 

Note  588. — Ante,  note  194 ;  Marbury  v.  Madison,  1  Cranch,  144 ;  Johnson  v.  Goss,  2  Terg. 
110 ;  Grannis  v.  Branden,  5  Day,  260 ;  Eawlings  v.  Hall,  1  Carr.  &  Payne,  11.  And  the  court 
will  instruct  the  witness  whether  it  vnU  be  safe  to  answer  or  not.  State  v.  Edwards,  2  Nott  & 
M'Cord,  13.  And  see  Southard  v.  Eexford,  6  Cowen's  E.  254;  (and  recent  oases;  Pickard  v. 
Collins,  23  Barb.  444;  Jannin  v.  Scammon,  9  Poster  (N.  H.),  280;  Cobum  v.  Odell,  10  Id.  450; 
Pleasant  v.  State,  15  Ark.  624;  Higden  v.  Heard,  14  Geo.  255  ;  Fisher  v.  Ronalds,  16  Eng.  Law 
&  Eq.  41T.  A  refusal  to  answer,  though  it  may  affect  the  credit  of  the  witness,  is  not  ground  for 
any  injurious  inference  against  the  party  calling  him.  Phealing  v.  Kenderdine,  20  Penn.  State 
R.  354.) 
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asked  which,  directly  criminates,  yet  enough  might  be  got  from  him  by 
successive  questions  whereon  to  found  against  him  a  criminal  charge,(l) 


(1)  R.  T.  Slaney,  5  C.  &  P.  213.  See  also  R.  v.  O'Coigly,  26  How.  St.  Tr.  1351 ;  Paxton  v. 
Douglas,  19  Ves.  225  ;  Claridge  v.  Hoare,  14  Tes.  59 ;  and  the  cases  cited  in  the  last  note. 

Note  589. — A  witness  is  not  bound  to  answer  a  question,  which  may  tend  to  show  an  ofSeious 
and  improper  interference  and  attempt  to  influence  a  juror  on  the  panel  of  the  cause,  by  conver- 
sation (Grannis  v.  Brandon,  5  Day,  260) ;  and  he  is  excised  from  answering,  though  the  penalty 
for  the  offence  inquired  of  be  merely  pecuniary,  as  where  the  offence  is  stock  jobbing.  Raines 
T.  Towgood,  2  Peak.  N.  P.  Cas.  105;  Rawlings  v.  Hall,  1  Carr,  &  Payne,  11.  A  judge  is  not 
bound  to  answer  an  inquiry  whether  he  has  administered  an  oath,  or  taken  the  acknowledgment 
of  a  deed  out  of  his  jurisdiction ;  for  this  may  tend  to  impeach  his  conduct  as  a  judicial  officer. 
Jackson  ex  dem.  "Wyckoff  v.  Humphrey,  1  John.  R.  498.  Tet  it  may  not  have  that  effect,  as  if 
he  acted  under  an  error  of  judgment.  He  would  therefore  seem  not  to  be  exempt  from  answer- 
ing on  the  face  of  the  question  ;  but  must,  at  least,  add  his  opinion  that  the  answer  might  tend 
to  criminate  him,  as  we  shall  see  by  several  cases  infra.  Accordingly,  it  has  been  held  not  to  be 
a  matter  of  course,  that  an  officer  is  exempt  from  contradicting  his  official  certificate,  where'  this 
is  open  to  contradiction  by  parol  (e.  g.  a  notary  his  certificate  of  notice) ;  for  he  may  have  cer- 
tified wrong  through  mistake.  The  notary  did  not  claim  that  his  evidence  would  criminate  him, 
in  the  case  which  decided  the  point.  Gibson,  J.,  said  he  no  more  subjected  himself  to  a  criminal 
prosecution  for  official  misconduct,  than  a  witness  who  now  testifies  differently  from  what  he  did 
formerly,  would  subject,  hunself  to  a  prosecution  for  perjury.  Parry  v.  Almond,  12  Serg.  &  Rawle, 
284.  But  see  Benjamin  v.  Hathaway,  3  Conn.  R.  £28.  That  the  decision  of  this  question  must 
depend  on  the  witness  claiming  his  privilege,  and  stating  his  danger  on  oath,  is  still  farther  evi- 
dent from  the  above  illustration  of  a  witness  contradicting  what  he  had  sworn  on  a  former 
occasion ;  for  it  has  been  held  in  New  York  that  such  witness  is  not  compellable  to  answer  on 
cross-examination  as  to  what  he  swore ;  and  the  reason  given  is  because  the  answer  may  tend  to 
convict  him  of  perjury,;  and  he  is  exempt  though  his  former  testimony  was  reduced  to  writing  in 
the  form  of  an  examination  before  a  magistrate.     Bellinger  v.  The  People,  8  Wend.  595. 

But,  as  mentioned  in  the  text,  the  privilege  does  not  extend  to  an  accomplice,  who  is  received 
.on  motion  to  testify  concerning  his  own  crime  on  trial.  Atherton's  Case,  N.  T.  Gen.  Sess., 
Eadcliff,  Mayor,  presiding,  Oct.  1816,  1  C.  H.  Ree.  155,  161.  He  necessarily  discloses  his  own 
turpitude,  and  must  answer  as  to  the  whole  of  it  which  is  connected  with  the  case.  Id.  And 
the  same  rale  has  been  held  as  to  a  witness  who  discloses  part  of  a  transaction  in  which  he  was 

■  criminally  concerned,  without  claiming  his  privilege  in  limine.  He  is  then  bound  to  go  forward 
and  state  the  whole.    As  if  a  witness  state  that  he  knows  the  defendant  to  be  innocent  of  illegally 

■  disinterring  a  dead  body,  but  claim  that  he  cannot  state  particulars  without  criminating  himself. 
He  shall  not,  in  such  a  case,  stand  excused ;  but  shall  be  compelled,  on  cross-examination,  to 

state  all  the  particulars.      State  v.  K ,  4  N.  H.  R.  562,  563,  564.     So,  where  the  witness 

stated  that  he  had  become  bankrupt,  and  answered  as  to  removing  certain  of  his  goods,  after 
being  cautioned  that  he  need  not  answer,  he  was  compelled  to  state  all  further  particulars. 
Dixon  V.  Vale,  1  Carr.  &  Payne,  278.     So  where  a  witness,  without  being  cautioned,  swore  to 

.  certain  facts  going  to  justify  a  libel,  he  was  compelled  to  answer  whether  he  did  not  write  the 
libel,  on  the  ground  that  he  might  have  declined  answering  the  previous  questions.    East  v. 

.Chapman,  2  Carr.  &  Payne,  570.  Quere  of  this  case  as  reported  there;  whether  the  first  ques- 
tions were  so  connected  with  the  offence  as  to  come  within  the  principle  of  the  exception.  By 
the  report  of  the  same  case  (1  Mood.  &  Malk.  46,  47,  48),  it  appears  that  the  witness  first  an- 
swered one  or  two  questions  as  to  having  furnished  the  libel  for  the  newspaper  himself ;  and  he 
was  therefore  holden  to  the  further  answer.  Thomas  v.  Newton,  1  Mood.  &  Malk.  48,  note  b, 
S.  P.  The  general  doctrine  was  held,  per  Dampier,  J.,  1815,  Mann.  Dig.  Witness,  222,  p.  417 
(Am.  ed.) ;  3  Stark.  Bv.  1741,  note  t,  cites  S.  0. ;  Brown  v.  Brown,  5  Mass.  R.  320,  is  substan- 
tially to  the  same  effect. 

But  the  decisions  are  not  unitormly  so  severe.  Where  the  witness  .answered  that  there  was 
no  consideration  for  a  biU  of  exchange,  but  refused  to  declare  the  particulars  how  the  considera- 
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tion  was  wanting,  because  it  would  criminate  him,  Lord  Tenterden,  C.  X,  allowed  the  excuse  ; 
but  ordered  his  whole  testimony  to  be  struck  out.  Dandridge  v.  Cordon,  3  Carr.  &  Payne,  11. 
And  see  Mattocks  v.  Owen,  5  Verm.  R.  42,  46,  47. 

But  the  great  difiference  lies  in  saying  when  a  case  proper  for  exemption  arises,  after  seeing 
that  the  crime  is  of  such  a  character  as  shall  excuse  the  witness,  and  he  interposes  his  claim  iu 
due  season.  For  he  is  not  only  free  from  answering  as  to  the  crime  itself,  but  every  circum- 
stance tending  to  its  proof  against  him.  "Whether  the  circumstance  inquired  of  wUl  have  that 
effect,  the  court  cannot  always  see ;  and  the  result  of  the  cases  seems  to  be,  that  the  witness 
must  determine  that  question  for  himself,  under  his  oath.  If  the  court  see  that  the  circumstance 
may  become  material  against  him,  and  he  will  take  it  upon  him  to  swear  that  he  cannot  answer, 
because  it  may  be  used  with  effect  against  him,  he  must  stand  excused.  The  inquiry  will  require 
occasionally  an  elaborate  examination  into  the  nature  of  the  crime,  the  proofs  peculiarly  adapted 
to  its  estabUshment,  and  sometimes  the  general  doctrine  of  circumstantial  evidence. 

In  conducting  the  prosecution  for  high  treason  against  Colonel  Burr,  it  was  proposed  that  all 
papers,  previous  to  their  being  submitted  to  the  grand  jury,  should  pass  under  the  inspection  of 
the  judges,  Chief  Justice  Marshall  presiding.  A  paper  being  produced  to  the  court  in  cypher,  a 
witness  (Mr.  WiUie)  was  asked,  "Did  you  copy  this  paper?"  He  objected,  that,  if  any  paper 
he  had  written  would  have  any  effect  on  any  other  person,  it  would  as  much  affect  himself  Mr. 
Wirt  insisted,  that  as  the  witness  had  sworn,  in  a  previous  deposition,  that  he  did  not  understand 
the  cypher,  the  mere  act  of  copying  could  not  implicate  him.  WiUie  was  then  asked,  do  you 
understand  its  contents  ?  It  was  admitted,  by  the  witness,  that  the  question,  per  se,  might  be 
innocent,  but  should  he  answer,  the  prosecution  might  go  on  gradually,  until  it  at  last  obtained 
matter  enough  to  criminate  him.  The  counsel  for  the  prosecution  admitted  that  if  they  had  fol- 
lowed with  a  question  as  to  what  were  the  contents  of  the  letter,  the  objection  might  be  vaM, 
But  they  as  yet  had  not.  If  he  answered  that  he  did  understand  the  lettepf  his  answer  to  the 
other  question  might  amount  to  self  crimination ;  but  if  he  did  not  understand  it,  it  could 
not  criminate  him.  The  question  was  again  changed,  do  you  know  this  letter  to  be  written 
by  Aaron  Burr,  or  any  one  under  his  authority  ?  Marshall,  C.  J.,  said  that  was  a  proper 
question.  The  witness  stiU  refused  to  answer,  as  it  might  orimmate  him.  The  question 
was  then  argued,  when  the  chief  justice  remarked,  that  the  proposition  contended  for  on 
the  part  of  the  witness,  that  he  was  to  be  the  sole  judge  of  the  effect  of  his  answer,  was  too 
broad,  while  that  on  the  other  side,  that  a  witness  can  never  refuse,  unless  the  answer  will,  per 
se,  convict  him  of  a  crime,  was  too  narrow.  He  is  not  compellable  to  disclose  a  single  link  in 
the  chain  of  proof  against  him.  If  the  letter  contained  evidence  of  treason,  a  question  deter- 
minable upon  other  testimony,  by  his  acquaintance  with  it  when  written,  he  might  probably  be 
guilty  of  misprision  of  treason ;  and  the  court  ought  not  to  compel  his  answer.  If  it  relate  to 
the  misdemeanor  (setting  on  foot  an  unlawful  military  expedition  against  Mexico),  the  court 
were  not  apprised  that  such  knowledge  would  affect  the  witness.  The  conclusion  was  that  the 
question  which  respected  the  present  knowledge  of  the  cypher,  as  it  could  not  affect  him  in  any 
view,  must  be  answered.  The  rule  was  finally  thus  stated  by  the  chief  justice :  "  It  is  the  prov- 
ince of  the  court  to  judge  whether  any  direct  answer  to  the  question  which  may  be  proposed, 
wiU  furnish  evidence  against  the  witness.  If  such  answer  may  disclose  a  fact,  which  forms  a 
necessary  and  essential  link  in  the  chain  of  testimony,  which  would  be  sufficient  to  convict  him 
of  any  crime,  he  is  not  bound  to  answer  it,  so  as  to  furnish  matter  for  that  conviction.  In  such 
case,  the  witness  must  himself  judge  what  his  answer  will  be ;  and  if  he  say  on  oath,  that  he 
cannot  answer,  without  accusing  himself,  he  cannot  be  compelled  to  answer."  United  States  v. 
Burr,  1  Robertson's  R.  207,  208,  242  to  245.  So,  on  trial  of  an  indictment  for  publishing  a  hbel, 
after  proving  that  it  was  printed  at  the  defendant's  request,  the  prosecution  called  the  defend- 
ant's clerk,  and  asked  him  whether  he  wrote  it.  Lord  Tenterden,  C.  J. :  "  He  is  not  bound  to 
answer.''  Tha  counsel  then  asked,  " Do  you  know  who  wrote  it?"  Lord  Tenterden,  Oh.  J.; 
"  He  must  answer  that."  Answer,  "I  do."  Counsel:  "Name  the  person."  Lord  Tenterden, 
C.  J. :  "  He  is  not  bound  to  do  that,  because  it  may  be  himself  You  cannot  only  not  compel  a 
witness  to  answer  that  which  wiU  criminate  him,  but  that  which  tends  to  criminate  him ;  and 
the  reason  is  this,  that  the  party  would  go  on  from  one  question  to  another,  and  though  no  ques- 
tion might  be  asked,  the  answer  of  which  would  directly  criminate  the  witness,  yet  they  would 
get  enough  from  him  whereon  to  found  a  charge  against  him."     Rex  v.  Slaney,  5  Carr.  &Pajue, 
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213.    Another  case  of  libel  is  more  strict.     ""What  person  did  write  that  letter?"  was  holden  a 
criminating  question ;  and  the  witness  exempted  from  answering. '  Saltonstall's  Case,  New  York 
General  Sessions,  Eadcliff,  Mayor,  presiding,  August,  1816,  1  C.  H.  Rec.  134,  135.     To  a  pris- 
oner in  custody,  on  a  charge  of  arson,  who  was  a  principal  witness  against  the  accused  on  trial 
for  the  same  arson,   "  Have  you  not  said  that  you  committed  the  oifence  for  which  you  are  now 
in  custody?"  was  pronounced  inadmissible.     Eex  v.  Pegler,  5  Carr.  k  Payne,  521.    In  South 
Carolina,  on  trial  of  an  indictment  for  sending  a  challenge,  accepting  a  challenge,  and  fighting  a 
duel,  the  witness  for  the  state  was  asked  whether  he  had  heard  the  defendant  at  any  time  admit 
either  of  the  charges.    By  the  law  of  South  Carolina,  all  who  counsel  to  fight,  and  the  seconds, 
are  punishable.     The  witness  deciined  answering,  on  the  ground  that  the  answer  would  crim- 
inate him ;  and  the  court  allowed  him  to  judge.     The  court,  by  Colcock,  J.,  said  they  could  not 
decide,  without  possessing  a  complete  knowledge  of  all  the  facts  which  it  might  be  important  for 
the  witness  to  conceal ;  therefore,  something  must  necessarily  be  left  to  the  witness ;  and  we  have 
the  same  security  for  a  knowledge  of  the  fact  that  he  may  be  implicated  by  the  answer,  that  we 
have  for  the  knowledge  of  any  other  fact.    If  the  witness  either  counseled,  or  was  a  second,  he 
might  be  implicated  by  the  answer.     It  is  not  necessary  that  the  privity  of  the  witness  should  at 
once  appear  by  the  answer ;  nor  wUl  it  be  contended  that  that  would  have  been  the  ease  here ; 
but  it  may  have  formed  a  link  in  a  chain  of  testimony  extracted  from  him,  or  obtained  from  other 
sources,  which  may  have  tended  to  criminate  him.     The  State  v.  Edwards,  2  Nott  &  M'Cord,  13, 
15.    And  see  Parkhurst  v.  Lowten,  2  Swanston's  E.  215.     The  doctrine,  as  established  and 
illustrated  by  the  above  case  of  Burr,  was  fully  recognized  by  Marcy,  J.,  in  The  People  v. 
Mather  (4,  "Wend.  236,  237,  252  to  254).     In  that  case  awitness  was  interrogated  as  to  being  at 
a  certaiu  place,  at  a  time  where,  and  when,  as  the  prosecution  alleged,  a  man  was  supposed  to  have 
been  on  his  way  to  another  place,  to  which  he  was  in  the  course  of  being  forced  by  conspirators, 
and  finally  perhaps,  was  murdered.     A  prosecution  for  the  conspiracy  was,  as  to  the  witness,  at 
the  time  of  the  question,   barred  by  the  Statute  of  Limitations,  and  he  was,  therefore,  as  the 
court  held,  so  far  bound  to  answer  the  question,  the  indictment  on  trial,  and  to  which  the  ques- 
tion related,  beiug  against  the  defendant,  as  one  of  the  conspirators.     The  witness,  however 
insisted  til  at  the  prosecution  for  the  supposed  murder  was  not  barred;  and  declined  answering 
the  question,  because  it  might  tend  to  connect  him  with  that  crime,  either  as  accessory  or  prin- 
cipal.    The  privilege  was  sustained  on  the  last  ground.     And  the  learned  judge  thus  sums  up 
the  law :   "  Where  he  claims  to  be  excused  from  answering  because  his  answer  will  have  a  ten- 
dency to  impMcate  him  in  a  crime  or  misdemeanor,  or  will  expose  him  to  a  penalty  or  forfeiture, 
then  the  comt  are  to  determine  whether  the  answer  he  may  give  to  the  question  can  criminate 
him  directly  or  indirectly,  by  furnishing  direct  evidence  of  his  guilt,  or  by  establishing  one  of 
many  facts,  which,  together,  may  constitute  a  chain  of  testimony  sufficient  to  warrant  his  con- 
viction, but  which  one  fact  of  itself  could  not  produce  such  result ;  and  if  they  think  the  answer 
may,  in  any  other  way  criminate  him,  they  must  allow  his  privilege,  without  exacting  from  him  to 
explain  how  he  would  be  criminated  by  the  answer  which  the  truth  may  oblige  liim  to  give.     If 
he  were  obliged  to  show  how  the  effect  is  produced,  the  protection  would  at  once  be  annihilated. 
The  means  which  he  would  in  that  case  be  compelled  to  use  to  obtain  protection,  would  involve 
the  surrender  of  the  very  object  for  the  security  of  which  the  protection  was  sought." 

It  will  be  perceived  that  all  our  author's  illustrations  are,  so  far,  from  questions  the  answer  to 
wMch  might  subject  the  witness  to  some  kind  of  legal  punishment.  We  say  so,  although  we  are 
aware  tliat,  in  Eex  v.  Hodgson  (cited  by  the  text,  A.  D.  ISll),  Baron  Wood  assigned,  as  the 
reason  for  overruling  the  question  and  allowing  the  privilege,  that  it  tended  to  criminate  and  dis- 
grace the  witness  without  alludin'g  to  any  law  which  would  punish  the  fornication  by  a  penalty. 
To  an  American  reader,  it  looks  like  a  mere  matter  of  moral  disgrace  (see  State  v.  SimpiJon,  2 
Hawks,  580);  and  so,  with  regard  to  Dodd  v.  Norris  (cited  by  the  te.xt,  A.  D.  1813),  where  a 
similar  question,  put  on  cross-examination  to  a  daughter  who  was  a  witness  for  her  f;\ther  in  a 
case  of  seduction,  was  overruled  by  Lord  EUenborough.  Ho  said  it  had  been  holden  improper 
by  all  the  judges.  He  doubtless  alluded  to  Eex  v.  Hodgson,  which  yet  lay  in  MS.  It  was 
decided  by  Baron  Wood,  in  1811,  by  the  judges  in  1812,  and  was  not  printed  till  1825.  Euss. 
&  Eyl.  211.  Yet  our  author  has  very  properly  put  down  these  cases  as  belonging  to  the  rule 
f'xi'iiipting  witnesses  from  answers  which  may  be  legaMy  penal  in  their  consequences.  Mr. 
Starkie  has  intimated  that  this  is  the  reason  (1  Stark.  Ev.  131,  note  6);  the  cases  themselves  cer- 
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The  court  to  determine  as  to  the  tendency. 

It  is  the  province  of  the  court  to  decide  whether  a  proposed  question 
has  a  tendency  to  criminate  a  witness ;  and  it  is  the  duty  of  the  court, 
"while  it  protects  the  witness  in  the  due  exercise  of  his  privilege,  to  take 
care  that  he  does  not,  under  the  pretence  of  defending  himself,  screen 
others  from  justice,  or  withhold  evidence  which  he  might  safely  give. 
The  court  will  require  to  be  satisSed  that  the  witness  is  acting  an  honest 


tainly  do  not  exclude  that  as  the  true  reason ;  and  on  looking  into  the  English  books  on  ecclesias- 
*ical  law,  we  there  find  it.  Mr.  Starkie  tells  us,  vM  supra,  that  "  the  answer  here  might  have 
subjected  the  witnesses  to  spiritual  censure  and  punishment."  The  1st  Burn's  Eccl.  Law 
(Lewdness,  p.  662,  et  seq),  will  show  the  lull  force  of  that  reason.  The  same  reason  appears  at 
length  in  2  Inst.  487-489.  It  will  be  seen  by  these  books,  that  fornication  is  punishable  by  the 
ecclesiastical  court  pro  salute  animce,  and  that  the  punishment  may  be  indirectly  by  a  pecuniary 
penalty,  a  commutation  or  buying  off  of  the  spiritual  punishment.  And  here  we  doubtless  have 
the  true  reason  of  these  decisions,  According  to  this  view  of  the  question  in  Johnson  v.  Goss 
(2  Yerg.  110),  a  case  precisely  like  that  of  Dodd  v.  Norris  (supra),  the  court  overruled  it,  not  be- 
cause of  the  moral  disgrace,  but  because,  by  statute  of  Tennessee,  fornication  was  made  legally 
penal.  Upon  the  same  ground,  where  a  witness,  having  sworn  that  the  prisoner,  a  female,  stole 
his  watch  from  his  person,  while  at  Ascot  House,  it  being  proposed  to  ask  him  whether  anything 
improper  passed  between  him  and  the  prisoner,  while  there,  Hullock,  B.,  would  not  allow  the 
question.     Rex  v.  Pitcher,  1  Oarr.  &  Payne,  85. 

We  have  said  so  much,  in  order  to  make  room  for  the  question  to  be  discussed  in  a  subsequent 
note,  whether  a  witness  can  claim  exemption  on  the  mere  ground  of  possible  moral  disgrace, 
where  the  interrogatory  is  pertinent  to  the  issue.  And  see  the  case  of  Cundell  v.  Pratt,  1  Mood- 
&  Malk.  108.  In  that  case,  Best,  C.  J.,  said  he  would  compel  a  witness  to  answer  any  question 
morally  degrading,  though  it  was  merely  collateral,  and  going  to  his  credit.  The  question  put 
was,  whether  the  witness  did  not  cohabit  in  a  state  of  incest  %vith  a  particular  individual.  His 
Lordship  said  he  would  not  allow  the  witness's  privilege,  merely  because  the  answer  might  be 
morally  degrading;  but  because  it  would  subject  her  to  punishment.    Id.  109. 

The  exemption  extends  to  answers  as  to  that  class  of  offences  only  for  which  the  witness  is  yet 
liable  to  be  punished.  If  the  offence  be  barred  by  the  Statute  of  Limitations,  the  privilege  is 
gone;  and  the  only  remaining  question  of  privilege  is  brought  to  depend  upon  the  question 
whether  there  was  moral  turpitude  in  the  offence,  and  Ijow  far  he  shall  be  privileged  from 
answering  in  that  view.  The  People  v.  Mather,  4  Wend.  229,  252,  254,  255.  So  of  a  stock- 
jobbing transaction ;  if  an  indictment  against  the  witness  be  barred  by  tiie  Statute  of  Limitations, 
he  is  no  longer  privileged,  but  bound  to  answer  all  questions  touching  the  transaction,  where  it  is 
raised  as  a  defence  to  an  action  on  a  bill  of  exchaoge,  &c.  Roberts  v.  AUatt,  1  Mood.  &  Malk.  192. 
In  an  action  of  debt,  in  the  Circuit  Court  of  the  United  States,  to  recover  double  the  value  of 
the  interest  which  the  defendant  had  in  certain  slaves  transported  in  a  vessel,  of  which  the  de- 
fendant was  owner  and  master,  from  Africa  to  Havana,  and  there  sold  by  the  direction  and  for 
the  benefit  of  the  defendant,  contrary  to  the  act  of  Congress  of  May  10,  1800,  the  district  attorney 
for  the  United  States  offered  one  of  the  crew  of  the  vessel  as  a  witness,  to  prove  that  the  defend- 
ant was  the  owner  of  the  slaves.  To  this,  it  was  objected,  that  his  testimony  would  implicate 
himself,  and  subject  him  to  punishment,  under  the  second  section  of  the  act.  It  appeared  that  a 
prosecution  had  been  commenced  under  the  act  against  the  witness,  and  subsequently  discon- 
tinued, and  that  more  than  two  years  had  elapsed  since  the  voyage ;  but  it  was  also  admitted 
that,  during  a  part  of  the  time  since  the  voyage,  the  witness  had  been  out  of  the  United  States. 
Held  that  he  was  competent,  and  bound  to  testify ;  but  the'  court  would  not  permit  the  witness 
to  be  entrapped.  The  district  attorney  would  not  be  allowed  to  say  that  the  prosecution  was 
barred,  and  thus  obtain  the  testimony,  and  afterwards  bring  forward  a  prosecution,  and  say  it 
was  not  barred,  because  the  witness  had  fled  from  justice.  The  witness  was  required  to  testify. 
The  United  States  v.  Smith,  4  Day,  121. 
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part,  and  that  he  may  incur  danger  by  answering ;  when  satisfied  of  this, 
it  will  allow  the  privilege ;  to  force  him  to  reveal  particulars,  might  lead 
to  a  prosecution,  against  which  he  has  a  right  to  protect  himself.  In 'a 
case  where  a  witness  stated  that  there  was  no  consideration  for  a. bill  of 
exchange,  and  then  refused  to  declare  the  particialars  of  tlje  want  of  con- 
sideration, because  it  would  criminate  him,  Lord  Tenterden,  C.  J.,  allowed 
the  witness  his  privilege,  and  ordered  tbe  whole  of  his  statement  to  be 
struck  out.(l) 

This  subject  was  very  fully  discussed  in  Garbett's  Case.(2)  Garbett  had 
been  called  as  a  witness  in  a  civil  action,  tried  before  Lord  Denman,  C.  J., 
upon  a  bill  of  exchange,  purporting  to  be  drawn  by  him  upon  and  ac- 
cepted by  the  defendant.  In  his  cross-examination  he  was  asked  several 
questions  as  to  the  circumstances  under  which,  and  as  to  the  person  by 
whom  the  acceptance,  purporting  to  be  that  of  the  defendant,  had  been 
written  upon  the  bill ;  he  hesitated  several  times  in  answering  these  ques- 
tions, stating  more  than  once  that  he  was  in  the  hands  of  the  court,  but  it 
did  not  appear  that  he  ever  directly  objected  to  answer  the  questions  upon 
the  distinct  ground  that  they  tended  to  criminate  himself  ;(3)  and  he  was 
told  by  Lord  Denman,  that  he  must  answer  the  questions  put  to  him,  and 
he  did  so  accordingly.  He  was  afterwards  tried  before  Alderson,  B.,  on 
the  charge  of  forging  the  acceptance  in  question,  and  it  was  proposed  to 
give  in  evidence  the  examination  and  cross  examination  of  the  prisoner  on 
the  trial  of  the  civil  action.  This  was  objected  to  by  the  counsel  of  the 
prisoner,  but  it  was  received  by  tlie  learned  judge ;  and  the  prisoner  being 
convicted,  judgment  was  respited,  till  the  opinion  of  the  judges  could  be 
obtained  whether  the  evidence  was  properly  received. 

After  argument,  a  majority  of  the  judges(4)  were  of  opinion,  that,  if  a 
witness  claims  the  protection  of  the  court,(5)  on  the  ground  that  the  an- 
swer would  tend  to  criminate  himself,  and  there  appears  reasonable  ground 
to  believe  that  it  would  do  so,  he  is  not  compellable  to  answer ;  and,  if 
obliged  to  answer  notwithstanding,  what  he  says  must  be  considered  to 
have  been  obtained  by  compulsion,  and  cannot  be  given  in  evidence 
against  him. (6) 

They  did  not  decide,  as  the  case  did  not  call  for  it,  whether  the  declara- 
tion of  the  witness  on  oath,  that  he  believed  that  tlie  answer  would  tend 
to  criminate  him,  would  or  could  not  be  sufficient  to  protect  him  from  an- 


(1)  Dandridge  v.  Cordpn,  3  C.  &  P.  11.     See  also  "Watson  v.  Severn,  1  C.  &  P.  363. 

(2)  1  Den.  Or.  Ca.  Res.  236 ;  S.  C,  2  0.  &  K.  4U. 

(3)  See  note  B,  infra. 

(4)  Viz:  Parke,  B.,  Alderson,  B.,  Coltman,  J.,  Maule,  J.,  Eolfe,  B.i.Wightman,  J.,  Cresswell,  J., 
Piatt,  B.,  and  'Willi.'inia,  J.  The  judges  wlio  were  of  a  contrary  opinion  were  Lord  Denman,  C.  J., 
"Wilde,  C.  J.,  Pollock,  C.  B.,  Patteson,  J.,  Coleridge,  J.,  and  Erie,  J. 

(5)  Patteson,  J.,  was  not  satisfied  that  the  witness  ever  did  claim  the  protection  of  the  court- 
See  1  Den.  Or.  Ca.  Res.  B82. 

(6)  1  Den.  Or.  Ca.  Eos.  258. 
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swering,  where  suPficient  other  circumstances  did  not  appear  to  induce  the 
judge  to  believe  that  it  would  not  (1) 

Privilege  of  witness,  not  of  party. 

The  privilege  of  refusing  to  answer  is  the  privilege  of  the  witness,  not 
of  the  party  ;♦  for  that  reason,  Lord  Tenterden,  C.  J.,  refused  to  allow 
counsel  to  support  by  argument  the  privilege  as  belonging  to  the  party 
whom  he  represented.(2) 

This  privilege  must  belong  to  the  witness  on  a  principle  of  natural 
justice.  The  right  to  refuse  to  answer  in  such  cases-  is  a  right  of  self- 
defence  ;  if  he  has  a  right  to  defend  himself  against  a  criminal  charge,  he 
must  have  a  full  right  not  to  expose  himself  to  such  a  charge  by  giving 
evidence,  and  not  to  be  accessory  to  his  own  ruin.  The  judge,  therefore, 
always  feels  it  to  be  his  duty  to  apprise  a  witness  of  his  privilege,  as  soon 
as  a  question  is  asked  which  may  place  him  in  danger.(3) 

Waiver  of  privilege. 

A  witness  may  waive  his  privilege,  and  answer  at  his  peril.  From  the 
nature  of  the  right  it  may  be  inferred,  that  he  will  be  at  liberty  to  answer, 
or  refuse  to  answer,  any  questions  at  his  discretion  ;  and  that  his  consent- 
ing to  answer  some  questions  ought  not  to  bar  his  right  to  demur  to 
others.(4)  On  the  other  hand,  it  is  only  reasonable  that  he  should  not  be 
allowed,  by  any  arbitrary  use  of  his  privilege,  to  make  a  partial  state- 
ment of  facts  to  the  prejudice  of  either  party.  Upon  this  principle,  Lord 
Tenterden,  C.  J.,  seems  to  have  held,  in  the  case  of  East  agt.  Chapman,(5) 
that  if  a  witness  waive  his  privilege  so  far  as  to  answer  part  of  the  ques- 
tions tending  to  subject  him  to  an  indictment,  he  cannot  be  exempted  from 
answering  the  remainder,  but  must  give  the  whole  truth ;  and  Best,  C.  J., 


(1)  1  Den.  Or.  Oa.  Res.  259.     See  Close  v.  Olney,  1  Denio  E.  319. 

(2)  Thomas  v.  Newton,  M.  &  M.  48,  n.  And  see  Mann.  Dig.  tit.  "Witness,  222  ;  R.  v.  Adey,  1 
Mo.  &  R.  94;  Marstoa  v.  Downes,  1  A.  &  E.  34.  Upon  a  similar  principle  it  has  been  ruled  that 
a  witness  who  objects  to  the  production  of  documents  in  his  possession  has  no  right  to  have  the 
question  of  his  liabiUty  to  produce  argued  by  counsel  retained  by  him  for  that  purpose.  Doe  d. 
Rowcliffe  V.  Bgremont  (Exch.),  2  Mo.  &  R.  386. 

See  also  Commonwealth  v.  Shaw,  4  Cush.  594;  6  Cowen,  254;  Ward  v.  The  People,  3  Hill  R. 
395  ;  6  Id.  144;   Boyle  v.  Wiseman,  29  Eng.  L.  &  E.  413. 

(3)  See  Rosewell's  Case,  10  How.  St.  Tr.  168 ;  Su-  J.  Friend's  Case,  13  How.  St.  Tr.  15 ;  Ste- 
venson V.  Jones,  Peake  Ev.  1'79,  n.  (5th  ed.);  R.  v.  De  Berenger,  Gumey'a  R.  194;  Dixon  v. 
Tale,  1  C.  &  P.  218.  R.  v.  Wheater,  2  Moo.  C.  C.  45;  Lord  Cardigan's  Case,  Gurney's  R.  79. 

See  Howel  v.  Commonwealth,  5  Gratt.  664;  Close  v.  Olney,  1  Denio,  319.  If  the  crime  or 
misdemeanor  is  barred  by  the  Statute  of  Limitations,  he  is  not  exempt  from  answering.  Bank  of 
Salina  v.  Henry,  2  Denio  R.  155,  and  1  Comst.  R.  83  ;  Weldon  v.  Burch,  12  111.  374. 

(4)  See  Paxton  v.  Douglas,  19  Ves.  295  ;  R.  v.  Slaney,  5  C.  &  P.  214 ;  Stevenson  v.  Jones,  ut 
supra. 

(5)  M.  &  M.  47 ;  S.  C,  2  C.  &  P.  571.    And  see  Austin  v.  Poiner,  1  Sim.  348. 

The  same  rule  has  been  held  in  The  State  v.  Poster,  3  Foster  (KT.  H.)  348,  and  in  Ooburn  y, 
Odell,  10  Id,  540. 
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in  the  case  of  Dixon  agt.  Vale,(l)  tad  previously  ruled  in  a  similar  man- 
ner. But  in  Garbett's  case,(2)  the  majority  of  the  judges(3)  thought  that 
it  made  no  difference  to  the  right  of  the  witness  to  protection,  that  he  had 
chosen  to  answer  in  part ;  being  of  opinion  that  he  was  entitled  to  it  at 
•whatever  stage  of  the  inquiry  he  chose  to  claim  it ;  and  they  did  not  con- 
sider themselves  bound  by  the  ruling  of  Best,  C.  J.,  in  Dixon  agt.  Vale,  or 
of  Lord  Tenterden,  C.  J.,  in  East  agt.  Chapman. 

On  an  order  of  bastardy,  it  has  been  held  that  a  person  cannot  be  com- 
pelled to  acknowledge  himself  the  father  of  a  bastard  child  ;  but  that 
there  is  no  objection  to  his  being  sworn,  and,  if  he  chooses,  he  may  confess 
the  fact.(4) 

In  an  action  for  a  libel,  which  was  published  by  the  defendant  in  a  vol- 
untary affidavit  sworn  extra-judicially  before  a  magistrate,  it  has  been 
held,  that  a  magistrate's  clerk  is  not  bound  to  answer,  whether  he  wrote 
the  affidavit,  and  delivered  it  to  the  magistrate ;  because,  it  is  said,  the 
bare  copying  out  of  a  libel  is  crimiDal.(5) 

An  accomplice,  admitted  to  give  evidence  against  his  associate  in  guilt, 
is  bound  to  make  a  full  and  fair  confession  of  the  whole  truth  as  to  the 
offence  which  is  the  subject  matter  of  the  prosecutioD,  but  not  bound  to 
answer  as  to  his  share  in  other  offences  in  which  he  was  not  concerned 
with  the  prisoner ;  for  he  is  not  protected  from  a  prosecution  for  such 
offences.  (6) 

"Where  the  answering  may  subject  to  penalty  or  forfeiture. 

A  witness  is  privileged  from  answering  a  question,  the  answering  of 
which  might  subject  him  to  a  penalty  or  forfeiture  of  any  kind.  The  de- 
claratory statute,  46  Geo.  Ill,  c.  37,(7)  implies,  that  a  witness  may  legally 


(1)  1  C.&p.2';9. 

(2)  1  Den.  Cr.  Ca.  Res.  236,  258,  supra,  p.  934 

(3)  See  supra,  p.  934,  n.  4. 

(J)  R.  V.  St.  Mary's,  Nottingham,  13  Bast,  51,  u.  It  has  not  been  customary  to  admit  the  evi- 
denco  of  the  putative  father ;  indeed  it  may  be  doubted  whether  it  would  have  been  legal  to  do 
so  after  he  had  been  placed  in  the  situation  of  a  party  to  the  proceedings  before  the  justices, 
taken  formerly,  on  the  application  of  the  parish  authorities,  under  the  4  &  5  Wm.  IV,  u.  16,  §  12, 
ei  seq.,  and  the  2  &  3  Vict.  u.  85  ;  or  afterwards,  on  the  application  of  the  mother,  under  the  1  &, 
8  Vict.  V.  101.  But  it  seems  that  by  the  operation  of  the  14  &  15  Vict.  c.  99  (see  ante.  Vol.  I, 
Introd.  Chap  ),  the  alleged  putative  father  is  for  the  future  competent  to  be  examined  as  a  wit- 
ness ;  as  sect.  2,  of  that  act  renders  all  parties  to  any  proceedings  competetit  and  compellable  to 
give  evidence,  and  the  exception  in  sect.  3,  applies  only  to  proceedings  of  a  criminal  nature,  or 
on  which  a  party  may  be  summarily  convicted  before  a  justice,  and  does  not  therefore  apply  to 
proceedings  where  a  justice  merely  makes  an  order  upon  a  party,  in  a  case  of  bastardy.  It  may 
be  a  question  whether  for  the  same  reason  the  alleged  putative  father  is  not  now  compellaSk  to 
give  evidence,  if  called  as  a  witness  by  tlie  mother. 

(5)  Maloney  v.  Bartley,  3  Camp.  210.  A  bill  of  exceptions  was  tendered,  but  afterwards 
dropped.. 

(6)  "West's  Case,  ante,  Vol.  I,  p.  108. 

(7)  See  injra,  p.  938. 
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refuse  to  answer  a  question  whiclL  has  a  tendency  to  expose  hina  to  a  pen- 
alty or  forfeiture  of  any  nature  wliatsoever.  At  the  time  of  passing  that 
act,  when  the  general  privileges  of  witnesses  were  much  discussed,  it  was 
proposed  to  insert  in  the  act  a  proviso,  that  no  mortgagee,  or  hona  fide 
purchaser,  or  possessor  of  an  estate,  should  be  compelled  to  answer  any 
question,  the  answering  of  which  might  probably  tend  to  defeat  his  title, 
or  incur  a  forfeiture  of  his  estate.  This  proviso  was  afterwards  with- 
drawn. However,  several  of  the  judges,  who  on  that  occasion  were  of 
opinion  that  the  liability  to  a  civil  action  or  to  a  pecuniary  charge,  ought 
not  to  exempt  a  witness  from  answering  questions,  yet  considered  the 
probability  or  danger  of  incurring  a  forfeiture  of  estate  to  be  a  legal 
ground  of  exemption.(l)  In  courts  of  equity,  it  is  an  established  princi- 
ple, that  a  party  is  not  bound  to  answer,  so  as  to  subject  himself  to 
pains  or  penalties,  or  to  any  kind  of  punishment,  or  to  any  forfeiture  of 
interest.(2) 

2.  Where  the  answering  may  subject  to  a  civil  suit. 

Secondly  ;  a  witness  cannot  legally  refuse  to  answer  a  question  relevant 
to  the  matter  in  issue,  on  the  ground  that  his  answer  might  subject  him  to 
a  civil  suit.  In  Lord  Melville's  Case,  considerable  doubts  were  entertained 
upon  this  point,  some  of  the  judges  being  of  opinion  that  he  was  not 
compellable  to  answer  such  questions,  and  others  being  of  a  contrary 
opinion.(3)     To  settle  the  rule  of  law  on  this  subject,  the  stat.  46  Geo. 


(1)  See  oases  cited  in  n.  2,  p.  929,  supra.  See  also  Roberts  v.  AUatt,  M.  &  M.  192,  where  a 
witness  was  compelled  to  answer,  the  tune  for  suing  for  penalties  having  expired.  See  Gates  v. 
Hai'dacre,  3  Taunt.  424,  that  a  witness  is  not  compellable  to  answer  a  question  which  may  sub- 
ject him  to  the  penalties  of  usury.    And  see  Jackson  v.  Benson,  1  Y.  &  J.  32. 

(2)  The  oases  upon  this  subject  are  colleoted  in  Mitford's  Treat,  on  Ohanc.  Pleadings,  pp.  151 
tp  163.     See  Roberts  v.  Allatt,  ut  swpra. 

Note  590. — Methodist  Episcopal  Church  v.  Jaques,  1  John.  Ch.  R.  65 ;  Woods  v.  MorreU,  Id. 
103;  Livingston  V.  Harris,  3  Paige,  528;  Parkhurst  v.  Lowten,  2  Swanst.  214;  Livingston  V. 
Tompkins,  4  John.  Ch.  R.  432 ;  Matter  of  Kip,  1  Paige,  601 ;  Tilas  v.  Jones,  10  Id.  16,  and  1  Conjst. 
214 ;  Marshall  v.  RUey,  1  Geo.  361 ;  Poindexter  v.  Davis,  6  Gratt.  481.  As  to  the  effect  of  a 
party's  claiming  his  privilege,  when  called  as  a  witness  in  the  action  on  trial ;  Boyle  v.  Wise- 
man, 29  Eng.  L.  &  Eq.  413.  See  Code  of  N.  T.  §§  389  to  391.  Section  390  allows  onepa,rty  tp 
call  and  examine  the  adverse  party  in  the  same  manner  and  subject  to  the  same  rides  of  eocam/ma- 
Hon  as  a/ny  other  witness.) 

(3)  This  subject  was  much  discussed,  and  referred  to  the  judges  for  their  opinion.  A  bill  had 
been  brought  into  the  House  of  Lords,  to  indemnify  witnesses  from  criminal  prosecutions  and 
from  civil  process  to  which  they  might  be  exposed  by  giving  evidence.  The  indemnity  from 
criminal  prosecutions  was  agreed  to ;  but  some  doubts  arising  with  respect  to  the  indemnification 
from  civil  process,  several  questions  were  referred  to  the  judges  with  the  view  of  ascertaining 
whether  persons  were  legally  justified  in  refusing  to  answer  questions,  the  result  of  which  might 
subject  them  to  a  civil  suit  iTol.  6,  Pari.  Deb.,  p.  161.)  Three  questions  were  proposed  ;  the  ob- 
ject of  the  first  and  second  was  to  ascertain  whether  a  witness  could  demur  to  a  question,  the 
answering  of  which  might  render  him  liable  to  an  action  for  debt,  or  to  a  suit  for  the  recovery  of 
the  profits  of  public  money ;  the  object  of  the  third  was  to  ascertain,  whether  a  witness,  who  on 
making  a  full  and  fair  disclosure  was  to  be  excused  from  pertain  debts,  could,  as  the  law  then 
stood,  be  objected  to  on  the  ground  of  his  being  interested.    P.  222.    Mansfield,  C.  J.,  who  de- 
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Ill,  c.  37,  was  introduced,  whicli  declares  that  a  witness  cannot  legally 
refuse  to  answer  a  question  relevant  to  the  matter  in  issue  (the  answering 
of  which  has  no  tendency  to  accuse  himself,  or  to  expose  him  to  a  penalty 
or  forfeiture  of  any  nature  whatsoever),  on  the  ground  that  the  answering 
of  such  qustion  may  establish,  or  tend  to  establish,  that  he  owes  a  debt,  or 
is  otherwise  subject  to  a  civil  suit.(l) 


livered  the  opinion  of  the  judges,  stated,  that  upon  the  first  two  questions  they  were  diyided  in 
opinion.  P.  223.  The  House  of  Lords  then  called  upon  the  judges  to  deliver  their  opinions 
seriatim  on  the  proposed  questions.  Pp.  226,  221.  The  judges  accordingly  delivered  their 
opinions  in  order.  Four  of  the  judges  (Mansfield,  C.  J.,  Grose,  J.,  Eooke,  J.,  and  Thomson,  J.) 
were  of  opinion  that  a  witness  was  not  compellable  to  answer  any  question,  the  answer  to  which 
might  subject  him  to  a  civil  action ;  the  other  judges,  together  with  the  Lord  Chancellor,  and 
Lord  Eldon,  were  of  a  contrary  opinion.     Pp.  234,  245. 

(1)  BToTB  591. — For  the  opinions  of  the  judges  in  Lord  Melville's  Case,  see  1  Hall's  Am.  Law 
Journ.  223,  232. 

In  New  York,  a  witness  cannot  refuse  to  answer  any  question,  on  the  ground  that  his  answer 
will  subject  him  to  a  civil  suit.     2  R.  S.  405,  § '71.     See  anfe. 

And  any  member  of  a  corporation  aggregate,  not  named  on  the  record  as  a  party  to  the  suit, 
is  a  competent  witness  to  testify  against  the  interests  of  the  corporation.  Id.  407,  §  81.  And 
see  Mauran  v.  Lamb,  ";  Cowen's  E.  174. 

The  excuse  for  not  answering,  on  the  ground  that  the  witness's  answer  will  subject  him  to  a 
civil  suit,  is  denied,  upon  common-law  authority,  in  Kentucky  (Gorham  v.  Carrol,  3  Litt.  221; 
Black  V.  Crouch,  Id.  226;  Robinson  v.  Neal,  5  Monroe,  215;  Conover  v.  BeU,  6  Monroe,  157); 
and  his  answer  is  admissible  against  him  in  another  controversy.  Helm  v.Handley,  1  Litt.  221. 
So  in  Pennsylvania  (Baird  v.  Cochran,  4  Serg.  &  Rawle,  397  ;  Nash  v.  Yan  Swearingen,  7  Serg.  & 
Rawle,  192);  Maryland  (Taney  v.  Kemp,  4  Har.  &  John.  348 ;  Naylor  v.  Semmes,  4  GiU  &  John. 
273;  The  City  Bank  of  Baltimore  v.  Bateman,  7  Har.  &  John.  104;  Stoddart's  Lessee  v.  Man- 
ning, 2  Har.  &  Gill,  147) ;  Massachusetts  (Bull  v.  Loveland,  10  Pick.  9) ;  though  Appleton  v.  Boyd 
(7  Mass.  R.  131)  inclined  to  the  contrary;  New  Hampshire  (Copp  v.  Upham,  3  N.  H.  R.  159); 
Ohio  (Cox's  Adm'rs  v.  HiU,  3  Hamm.  424) ;  Louisiana  (Planter's  Bank  v.  George,  6  Mart.  R.  679, 
overruling  Navigation  Company  v.  New  Orleans,  1  Mart.  R.  23) ;  and  North  Carolina  (Jones  v. 
Lamier,  2  Dev.  480.)  Otherwise  in  Connecticut  (Storrs  v.  Wetmore,  Kirby,  203;  Starr  v.  Tracy, 
2  Root,  528 ;  Benjamin  v.  Hathaway,  3  Conn.  R.  528) ;  and  Tennessee  (Cook  v.  Corn,  1  Overt. 
340 ;  Tatum's  Bx'rs  v.  Loftan,  Cooke,  115.) 

Whatever  the  rule  may  be,  however,  as  to  a  remote  or  indirect  interest,  the  real  party  in  the 
cause  is  exempt  from  testifying,  though  he  be  litigating  in  another's  name.  Ante,  notes  19  and 
133  ;  Appleton  v.  Boyd,  7  Mass.  R.  131 ;  Connor  v.  Bradey,  Anth.  N.  P.  R.  99,  100.  And  see 
amte,  where  this  question  is  more  fully  considered,  and  other  cases  cited. 

But  it  should  be  observed,  that  if  the  witness  were  once  qualified  to  testify,  as  being  disinter- 
ested, he  cannot  deprive  the  party  of  his  testimony  by  voluntarily  taking  an  interest,  but  only 
by  the  act  of  the  law,  or  of  the  party  who  calls  him.  Tatum's  Ex'rs  y.  Lofton,  Cooke's  R.  115  • 
Simons  V.  Payne,  2  Root,  406;  Phelps  v.  Riley,  3  Conn.  R.  266;  Long  x-.  Bailie,  4  Serg.  & 
Rawle,  222.  Though  what  comes  to  his  knowledge  after  his  voluntary  acquisition  of  an  inter- 
est, is  within  the  privilege,  and  he  cannot  be  compelled  to  disclose  it.  Simons  \-.  Payne,  2 
Root,  406. 

This  point  is  farther  considered  ante,  with  more  particular  reference  to  the  party  in  immediate 
interest. 

The  judge  will  excuse  the  witness  from  answering  aa  to  the  place  where  he  lives,  if  ho  state 
that  a  bailable  writ  is  out  against  him  at  the  instigation  of  the  party  who  put  the  question. 
Watson  V.  Bevern,  1  Carr.  k  Payne,  363. 

An  arbitrator  need  not  answer  a  question,  whether  he  exceeded  his  jurisdiction.  Lord  Mans- 
field told  him  he  need  not  be  examined  respecting  the  grounds  of  his  award  at  all,  unless  ha 
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3.  "Where  the  answering  may  degrade  witness's  character. 

Thirdly  ;  the  last  case  to  be  mentioned  on  this  subject  is,  where  a  ques- 
tion is  asked  not  relevant  to  the  matters  in  issue,  the  answering  of  which 
has  a  direct  tendency  to  degrade  the  witness's  character,  though  it  may  not 
subject  liim  to  a  criminal  prosecution.  If  a  witness,  for  instance,  were  to 
be  asked,  whether  he  had  not  suffered  some  infamous  punishment,  or  if 
any  other  question  of  the  same  kind  were  asked,  imputing  criminality  to 
the  witness  in  some  past  transaction,  and  not  relevant  to  the  matters  in  is- 
sue, would  he  be  compellable  to  answer  ?(1)  The  inquiry  here  made,  it 
is  to  be  observed,  relates  only  to  such  questions  as  are  not  relevant  to  the 
matters  in  issue ;  for  if  the  transaction  to  which  the  witness  is  interrogated, 


chose  it,  thinking  an  arbitrator  onght  not  to  be  in  this  way  worried  as  a  witness.  ElUs  v.  Saltan, 
note  a  to  Johnson  v.  Durant,  4  Carr.  &  Payne,  321. 

The  improper  allowance  of  a  witness's  privilege  is  no  ground  for  reversing  the  judgment,  if  the 
question  were  irrelevant,  or  otherwise  inadmissible.    Naylor  v.  Semme,  4  Gill  &  John.  213. 

So  it  has  been  held  in  New  York,  that  whatever  may  be  the  rule  on  the  subject  of  compelling 
witnesses  to  testify  as  to  a  matter  which  may  subject  them  to  a  civil  charge,  clearly  if  they  be 
parties  in  interest  to  the  immediate  suit,  though  the  right  be  litigated  in  the  name  of  another, 
they  shall  not  be  compelled  to  testify  as  witnesses.  This  was  distinctly  decided  in  The  People 
V.  Irving  (1  "Wend.  20) ;  "White  v.  Everest  (1  Verm.  R.  181,  S.  P.) ;  Connor  v.  Bradey  (Anth.  N. 
P.  E.  99,  S.  P.) ;  and  it  would  doubtless  be  holden,  as  in  England,  that  such  witnesses'  rights 
are  not  changed  by  the  statute  (2  R.  S.  405,  §  71),  cited  in  the  last  note,  which  answers  to  the 
statute  54  Geo.  Ill,  i;.  110,  stated  in  the  text.     Mau'ran  v.  Lamb,  1  Cowen's  R.  114,  IT?  to  179. 

Itshould  be  remarked,  however,  that  neither  in  Rex  v.  "Woburn,  cited  in  the  text  where  we 
now  are,  nor  in  People  v.  Irving  [supra),  did  it  appear  that  the  witness  had  volunteered  to  become 
a  party  by  purchase  or  otherwise.  Should  this  be  so,  it  will  become  a  question  whether  a  wit- 
ness can  thus  deprive  his  adversary  of  his  testimony.  This  question  as  to  a  party  in  interest  was 
also  very  fully  considered  in  Mauran  v.  Lamb  (1  Cowen's  R.  114).  On  that  case  The  People  v. 
Irving  is  founded,  but  in  neither  did  the  question  arise,  whether  the  witness  could,  at  his  plea- 
sure, disqualify  himself  to  the  prejudice  of  another  who  held  an  interest  in  his  testimony.  In 
Connor  v.  Bradey  (Anth.  N.  P.  R.  99,  100),  Van  Ness,  J.,  noticed  that  the  witness  had  been  a 
party  to  the  contract  from  the  beginning,  claiming  an  interest  in  it,  and  therefore  excused  him 
from  testifying.  And  see  Simons  v.  Payne,  2  Root,  406,  and  Phelps  v.  Riley,  3  Conn.  R.  266 ; 
Long  V.  BaUle.  4  Serg.  &  Rawle,  222 ;  Caldwells  v.  Harlan,  3  Monroe,  352.  And  in  Price  v. 
"Wood,(1  Monroe,  223)  the  very  ground  is  taken,  that  a  subscribing  witness,  though  he  had  be- 
come the  party  in  interest  by  marriage  after  his  attestation,  could  not  thus  take  away  a  vested 
right  to  his  testimony  and  he  was  compelled  to  testify  against  his  interest.  Tatum's  Bx'rs  v. 
Lofton,  Cooke's  R.  115,  S.  P.     Otherwise,  it' by  the  act  of  law  or  the  opposite  party.    Id. 

"Whether  a  deputy  sheriff  is  bound  to  testify  against  the  sheriff,  in  a  matter  wherein  the  de- 
puty stands  behind  the  sheriff  as  his  indemnitor,  the  deputy  himself  having  done  the  act  in  ques- 
tion. Quere.  "tt^illiams  v.  Lowndes,  1  Hall's  Rep.  N.  T.  S.  C.  519,  592,  593.  See  Caldwells  v. 
Harlan,  3  Monroe,  352. 

(Recent  statutes,  allowing  parties  to  be  sworn  as  witnesses,  have  removed  many  questions,  and 
among  them  the  one  discussed  in  this  note,  from  the  field  of  discussion.) 

(1)  Note  592. — See  ante,  note  194.  The  general  doctrine,  that  a  witness  is  not  bound  to  an- 
swer a  question,  where  such  answer  m«y  degrade  his  character,  though  it  may  not  tend  to  sub- 
ject him  to  any  penalty,  or  affect  his  pecuniary  interests,  has  often  been  held.  Respublica-  v. 
Gibbs,  3  Yeates,  429;  Bell's  Case,  1  Browne,  316;  Jackson  ex  dem.  "Wyckoff  v.  Ilumphrey,  1 
John.  Ft.  498  ;  Marbury  v.  Madison,  1  Oranch,  144 ;  State  v.  Simpson,  2  Hawks,  580 ;  (The  State 
V.  Garrett,  Busbie  Law  N.  C.  351 ;  Smith  v.  Castles,  1  Gray,  108 ;  Campbell  v.  The  State,  23 
Ala.  44 ;  The  People  v.  Gay,  3  Selden,  318  ;  Pleasant  v.  State,  8  Eng.  (13  Ark.)  360. 
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form  any  part  of  the  issue,  he  will  be  obliged  to  give  evidence,  however 
strongly  it  may  reflect  upon  his  character.(l) 


(1)  Note  593. — The  question,  as  it  has  been  usually  raised  in  American  courts,  was,  whether  the 
witness  were  bound  to  render  an  answer  which  might  degrade  Mm  in  the  eye  of  morality,  with- 
out inquiring  whether  the  transaction  to  which  he  was  interrogated  formed  a  part  of  the  issue  or 
not  Thus,  in  an  action  by  a  female,  for  a  breach  of  marriage  promise,  which  puts  the  previous 
chastity,  and  indeed  the  moral  deportment  generally  of  the  plaintiff  in  some  measure  at  issue,  a 
witness  was  held  to  be  privileged  from  answering  the  question  whether  he  had  previous  criminal 
connection  with  the  plaintiff.  Southard  v.  Rexford,  6  Cowen's  R.  254,  259.  So,  whether  an 
alleged  fraud  (on  trial)  was  perpetrated,  the  witness  being  accused  of  participating  in  it  (Gal- 
breath's  Lessee  v.  Eichelberger,  3  Teates,  515) ;  whether  the  witness  had  criminal  connection 
with  the  daughter  of  the  plaintiff,  he  suing  for  seduction  (Taughan  v.  Ferine,  2  Penningt.  R.  ^ 
128) ;  and  said  in  the  same  case,  the  daughter  may  refuse  to  testify  even  for  her  father  as  to  the  '■ 
particular  transaction ;  and  especially  as  to  her  connection  with  persons  other  than  the  defend- 
ant.    Id. ;  and  see  p.  732. 

The  court  may  instruct  the  witness  that  he  need  not  answer.  Southard  v.  Rexford,  6  Cow.  R. 
254.    And  see  State  v.  Edwards,  2  Nott  &  McCord,  13. 

"We  had  occasion,  ante  (note  589),  to  notice  that  no  English  case  had  gone  the  length  of  thus 
apparently  putting  mere  moral  offences  on  the  broad  footing  of  legal  crimes.  But  here  is  cer- 
tainly a  formidable  array  of  cases  taking  that  ground ;  viz :  you  shall  not  coerce  an  answer  to 
the  disgracing  question,  though  it  relate  to  the  merits.  In  aH  these  cases  it  was  palpably  rele- 
vant and  material,  and  no  legal  penalty  was  in  the  way. 

We  hinted  amie  (note  589),  that  there  is  no  English  authority  which  denies  the  position  of  our 
author,  that  a  question  relevant  to  the  merits  shall  be  answered,  although  the  answer  may  work 
a  mere  moral  disgrace  to  the  witness.  He  mentions  this  as  if  it  were  settled.  Mr.  Peake 
(Norris'  Peake,  202)  carefully  qualifies  the  rule  in  the  same  way.  Mr.  Starkie  (1  Stark.  Ev.  139) 
certainly  takes  the  distinction  for  granted ;  buj  Mr.  Roscoe  (on  Ev.  91)  has  not  alluded  to  it. 
"In  all  the  oases  I  have  seen,''  says  Marcy,  J.,  in  The  People  v.  Mather  (4  "Wend.  250),  "the 
question,  the  answer  to  which  might,  as  was  alleged,  disgrace  the  witness  or  render  him  infa- 
mous, did  not  relate  to  a  matter  directly  connected  with  the  merits  of  the  case.  The  olyect  of 
the  question  was  to  impair  the  credibility  of  the  witness."  He  cites  4  Esp.  226 ;  13  John.  Rep. 
82 ;  1  Phil.  Ev.  207 ;  and  1  Stark.  Ev.  137.  The  distinction  was  not  taken  in  any  of  the  former 
editions  of  Phillipps.  He  seems  not  to  have  been  aware  that  it  existed  even  in  English  cases,  nor 
does  he  now  cite  any  case  where  it  has  been  expressly  adjudged.  Chief  Justice  Swift,  speak- 
ing of  this  distinction  in  his  Law  of  Evidence,  and  alluding  particularly  to  such  oases  as  those-  of 
Rex  V.  Hodgson,  and  Dodd  v.  Norris  (anfc,note  589),  treats  it  as  a  palpable  absurdity  to  say  that 
when  a  witness  has  waived  the  privilege  of  refusing  to  testify  to  the  facts  that  will  criminate 
herself,  she  may,  on  cross-examination,  refuse  to  testify  as  to  material  facts  in  the  defence,  on  the 
ground  of  her  privilege.  He  thinks  that,  the  question  whether  she  had  connection  with  other 
men  being  material  and  relevant,  to  say  she  is  not  bound  to  answer,  is  not  warranted  by  reason 
or  law.  And  he  states  a  case  in  which  it  was  so  held  on  a  writ  of  error  from  the  Common  Pleas, 
who  had  overruled  the  question.  Swift's  Ev.  80,  81.  The  same  point,  on  the  like  facts,  has  been 
held  by  the  Court  of  Appeals  of  Kentucky.  Ginn  v.  The  Commonwealth,  5  Litt.  R.  300.  These 
cases,  the  remarks  of  Judge  Swift,  of  Mr.  Peake,  Starkie,  the  direct  assertion  of  our  author,  and 
the  virtual  recognition  of  the  rule  by  Marcy,  J.,  in  The  People  v.  Mather  (siiprd),  seem  to  consti- 
tute the  sum  of  the  authorities  in  favor  of  enforcing  this  sort  of  questions  where  they  aro  directly 
pertinent.  In  the  other  oases,  which  certainly  involve  a  contrary  proposition,  the  distinction  was 
not  made  by  counsel  or,  court.  Neither  could  consider  it,  because  the  point  did  not  occur  to 
them.  And  in  this  view,  the  preponderance  of  authority  would  seem  to  be  pretty  strong  in 
favor  of  the  distinction  taken  by  our  author.  The  inclination  of  the  law,  too,  which  is  always 
fevorable  to  enlarging  the  sphere  of  competency,  so  far  as  this  can  be  done  consistently  with 
sound  policy,  and  the  reason  of  the  law,  which  seeks,  as  far  as  possible,  to  place  everything  on 
a  definite  and  certain  footiug,  would  seem  to  sanction  the  distinction.    What  answer  to  what 
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question  may  degrade  the  witness  in  a  moral  point  of  view,  must  always  be  left,  in  a  great 
measure,  to  the  discretion  of  the  judges ;  for  there  are  a  thousand  things  in  the  code  of  morals 
which  the  civil  law  cannot  pretend  to  define ;  and  no  doubt  it  was  upon  this  ground  that  the 
courts  at  one  time  were  evidently  disinohned  to  listen  at  all  to  these  objections.  Vide  Norris' 
Peake,  201,  202,  and  the  Enghsh  cases  there  cited,  and  ante,  note  194.  The  contrary  seems  now 
to  be  settled  in  respect  to  collateral  matters,  that  is  to  say,  a  witness  wiU  not  be  compelled  to 
disgrace  himself  for  the  purpose  of  destroying  his  credit.  It  would  seem  to  be  settled  at  any  rate 
upon  American  authority ;  though  we  understand  Best,  C.  J.,  in  a  late  case  (CundeU  v.  Pratt,  1 
Mood.  &  Malk.  108),  as  asserting  that  you  may  cross-examine  a  witness  as  to  any  degrading  of- 
fence committed  by  him,  for  which  he  cannot  be  subjected  to  legal  punishment.  This  leaves  the 
doctrine  still  unsettled  in  England.  "We  assume,  however,  that  several  of  the  American  courts 
are  so  far  wilUng  to  tolerate  discretion  and  uncertainty,  as  to  have  excluded  these  questions 
when  they  go  to  a  merely  collateral  matter.  And  it  is  believed  that  no  direct,  express  judicial 
authority  has  gone  beyond  that.  We  do  not  deny  that  oases  such  as  we  cited  at  the  beginning 
of  this  note  have  altogether  disregarded  the  distinction.  Those  cases  would,  no  doubt,  as  inti- 
mated by  a  dictum  in  one  of  them,  excuse  a  daughter  from  testifying  to  her  own  shame  in  an 
action  of  seduction  by  her  father.  They  would,  by  precluding  one  question  after  another,  as  in 
Southard  v.  Rexford  {supra),  throw  a  man  in  damages  for  not  fulfilling  a  promise  of  marriage 
with  an  unchaste  female.  We  have  already  avoided  such  and  the  like  consequences  by  saying 
that  the  attention  of  the  court  was  not  drawn  to  the  point  of  direct  relevancy ;  and  it  is  in  this 
view  that  we  deny  an  express  adjudication.  In  Cundell  v.  Pratt  (supra).  Beat,  C.  J.,  said  he 
never  would  go  the  length  of  denying  such  questions,  until  told  by  the  House  of  Lords  that  he 
was  wrong.  If  witnesses,  said  he,  are  protected  from  questions  merely  because  they  tend  to  de- 
grade them,  many  an  innocent  man  would  unjustly  suffer. 

But  be  this  as  it  may,  we  find  it  distinctly  laid  down  in  The  People  v.  Mather  (4  Wend.  229, 
250,  251),  that  the  extent  of  the  witness's  privilege  is  very  narrow,  compared  with  what  he  en- 
joys in  the  exemption  from  answering  ae  to  crime.  We  have  seen  ante  (note  589),  that  there  he 
is  excused  not  only  from  a  direct  and  general  answer  which  may  disclose  his  turpitude,  but  from 
any  answer  which  will  furnish  the  least  item  in  a  consecutive  series  of  proofs  tending  to  his  con- 
viction in  a  court  of  justice.  Otherwise  as  to  his  moral  disgrace.  Anything  short  of  a  full  and 
direct  disclosure  of  the  moral  crime,  he  is  bound  to  answer ;  as  that  he  was  at  a  place  where  a 
conspiracy  was  in  its  progress,  provided  a  prosecution  for  the  offence  itself  be  barred  by  the 
Statute  of  Limitations.  It  is  apprehended  that  this  is  a  virtual  surrender  of  the  witness's  privilege, 
so  far  as  disgracing  interrogatories  are  concerned.  If  he  may  be  pursued  with  one  interrogatory 
after  another,  and  compelled  to  answer  everything  except  speaking  out  and  naming  his  moral 
offence,  his  disgrace  would  be  about  as  effectual,  and  sometimes  perhaps  more  so,  than  if  he  were 
reUeved  at  once,  by  a  direct  answer,  from  the  torture  of  circumstantial  disclosure.  Indeed  this, 
in  itself,  would  seem  to  be  a  virtual  adoption  of  the  distinction  laid  down  by  our  author,  if  not 
more.  It  is  merely  expressing,  in  other  words,  what  we  are  persuaded  the  learned  judge  who 
dehvered  that  opinion,  would  have  at  once  openly  and  directly  pronounced,  had  he  felt  entirely 
unshackled  by  authority. 

The  English  courts  seem  finally  to  have  gone  the  whole  length  of  our  author's  rule.  In  as- 
sumpsit on  a  bhl  of  exchange,  the  defence  was  that  it  originated  in  a  penal  stock-jobbing  trans- 
action, to  wbich  the  witness  produced  to  prove  the  defence  was  a  party ;  but  a  prosecution  on 
the  crimhial  side  was  barred  by  the  Statute  of  Limitations.  Yet  the  witness  claimed  his  privi- 
lege ;  but  Lord  Teuterden,  0.  J.,  denied  it,  and  compelled  him  to  answer.  Eoberts  v.  AUatt,  1 
Mood.  &  Malk.  192.  This  case  is  iu  point,  unless  it  should  be  held  that  stook-jobbing  is  not  im- 
moral. See  1  Mood.  &  Malk.  193,  note  6,  distinguishing  the  above  from  the  case  of  asking  a  wit- 
ness if  he  had  not  been  convicted  and  pardoned.  But  that  would  be  collateral.  The  learned 
reporters  do  not,  however,  recognize  this  distinction.  They  rather  assign  two  other  points  of  dis- 
tinction ;  one  is,  that  in  eases  of  pardon  you  are  put  to  plead  it ;  and  so  your  protection  is  not 
absolute,  as  it  wojild  be  upon  the  statute  bar,  where  the  prosecution  must  show  the  offence  to 
have  been  committed  within  three  years.  But  this  distinction  not  having  been  interposed  before, 
they  assign  another,  as  the  dictum  of  North,  C.  J.  He  declares  that  the  question  can  have  no 
relevancy  to  credibility,  any  more  than  to  competency ;  for  the  pardon  not  only  takes  away  all 
legal  but  aU  moral  turpitude  in  the  eye  of  the  law;  so  that  the  witness  cannot  be  reproached  with 
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There  seems  to  be  no  reporlecl  case,  in  which  this  point  has  been 
solemnly  determined ;  and,  in  the  absence  of  all  express  authority, 
opinions  have  been  much  divided.  The  advocates  for  a  compulsory 
power  in  cross-examination  might  argue,  that  as  parties  are  frequently 
surprised  by  the  appearance  of  a  witness  unknown  to  them,  or,  if  known, 
entirely  unexpected,  witliout  such  power  they  would  have  no  adequate 
means  of  ascertaining  what  credit  is  due  to  his  testimony  ;  that  on  the 
cross  examination  of  spies,  informers,  and  accomplices,  this  power  is  more 
particularly  necessary  :  and  that  if  a  witness  may  not  be  questioned  as  to 
his  character  at  the  moment  of  trial,  the  property  and  even  the  life  of  a 
party  must  often  be  endangered.  Those,  on  the  other  side,  who  maintain 
that  a  witness  is  not  compellable  to  answer  such  questions,  may  contend 
to  the  following  effect.     They  say,  the  obligation  to  give  evidence  arises 


crime  in  any  form.  Finally,  the  learned  reporters  appear  to  question  the  necessity  for  either  dis- 
tinction, considering  the  circumstances  of  political  excitement  under  which  the  oases  calling  for 
them  were  decided ;  and  they  evidently  incline  to  the  doctrine  of  Best,  C.  J.,  in  Cundell  v.  Pratt, 
ubi  swpra.  In  «  word,  there,  seems  to  be,  after  a  century  for  reflection,  about  as  bright  a  pros- 
pect of  this  question  being  settled  as  when  the  discussion  began.  The  interrogatory  in  Koberts 
V.  AUatt,  was  clearly  direct  and  pertinent,  not  one  respecting  credibility ;  and  in  that  particular, 
at  least,  entirely  disembarrassed  with  the  vacUlatiag  dicta  for  and  against  compelling  witnesses 
to  make  disclosures  having  no  other  object  than  to  shake  their  own  credit.  It  was  plainly  ad- 
missible, therefore,  within  the  authority  of  our  author,  and  a  strong  current  of  dicta  in  other 
authors,  and  by  judges,  going  to  sustain  him. 

But  although  a  witness  may  be  exempt  from  answering  as  to  his  own  legal  or  moral  guilt,  yet 
he  may  a-nswer,  or  the  fact  may  incidentally  appear  in  some  other  way  in  tlie  course  of  the  inves- 
tigation. And  although  he  may  still  be  allowed  as  a  competent  witness,  it' is  lawful  to  urge  the 
fact  so  far  as  it  may  be  calculated  to  shake  his  credit.  Sometimes  it  must  destroy  all  rehance  on 
his  testimony,  as  where  he  is  an  accomplice  or  appears  to  have  been  guilty  of  a  felony,  though 
he  may  have  received  a  pardon.  In  such  eases  he  cannot  be  credited  without  corroboration. 
Inferior  degrees  of  legal  or  moral  offence  are  of  course  calculated  to  exercise  a  various  influence 
on  the  minds  of  different  men ;  but  it  seems  that  the  mere  venial  offence  of  visiting  the  haunts 
of  Ucentiousness  voluntarily,  though  from  mere  motives  of  curiosity,  would,  under  circumstances, 
not  be  destitute  of  weight  in  the  estimate  of  a  witness's  testimony.  Mills'  Case,  1  Cit.  H.  Rec. 
129.  As  to  accomplices,  witnesses  guilty  of  felony  or  infamous  misdemeanors,  and  some  few 
transgressions  merely  moral,  the  cases  are  numerous.  The  degrees  of  credit  due  to  the  testimony 
of  accompUces  will  be  found  noticed  in  Dougherty's  Case,  3  0.  H.  Iteo.  148,  151 ;  Ferguson's 
Case,  1  C.  H.  Rec.  65 ;  Smith's  Case,  Id.  133  ;  Atherton's  Case,  Id.  159,  162 ;  llogot's  Case,  2  C. 
H.  Rec.  61,  12 ;  M'Dowell's  Case,  5  C.  H.  Rec.  94;  Francis'  Case,  1  C.  II.  Rec.  121,  125 ;  Peo- 
ple V.  Reeder,  1  Wheel.  Grim.  Cas.  418,  420 ;  Rex  v.  Barnard,  1  Carr.  &  Payne,  88  ;  Rex  v. 
Wells,  1  Mood.  &  Malk.  326,  and  Id.  327,  328,  note.  And  State  v.  "Wier,  1  Dev.  363.  The  jury 
were  advised  to  place  no  reliance  on  the  testimony  of  one  who  admitted  that  he  had  beeu  guilty 
of  stealing  in  Rhode  Island,  and  that  he  was  there  convicted  and  pardoned.  Brown's  Case,  2  0. 
H.  Rec.  38.  A  thief  requires  corroboration.  M'Nifif's  Case,  1  C.  H.  Rec.  8,  10.  So  of  one  who 
had  been  employed  under  suspicious  circumstances  to  engrave  for  counterfeiters,  though  he  de- 
clared he  did  not  know  the  object.  Malone's  Case,  2  C.  H.  Rec.  22,  24.  A  witness  who  had 
been  convicted  oi  felony,  staid  his  terra  of  imprisonment,  and  was  afterwards  pardoned,  was  pro- 
nounced totally  unworthy  of  all  credit,  unless  corroborated.  United  States  v.  Jones,  2  Wheel. 
Cr.  Cas.  451,  460,  461.  To  impeach  the  credit  of  a  witness  on  the  ground  that  he  has  been  con- 
victed of  an  infamous  crime  in  a  neighboring  state,  the  record  of  his  conviction  there  is  receivable. 
Commonwealth  v.  Knapp,  9  Pick.  496. 
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from  tlie  oatli,  wticli  every  witness  takes ;  that  by  this  oath  he  binds  him- 
self only  to  speak  touching  the  matters  in  issue ;  and  that  such  particular 
facts  as  these — whether  the  witness  has  been  in  jail  for  felony  or  suffered 
some  infamous  punishment,  or  the  like,  cannot  form  any  part  of  the  issues 
as  appears  evident  from  this  consideration,  that  the  party,  against  whom 
the  witness  is  called,  would  not  be  allowed  to  prove  such  particular  facts 
by  other  witnesses.  They  may  argue,  further,  that  it  would  be  an  ex- 
treme grievance  to  a  witness,  to  be  compelled  to  disclose  past  transactions 
of  his  life,  which  may  have  been  since  forgotten,  and  to  expose  his  char- 
acter afresh  to  evil  report  and  obloquy,  when  perhaps  by  subsequent  con- 
duct he  may  have  recovered  the  good  opinion  of  the  world ;  that  if  a  wit- 
ness is  privileged  from  answering  a  question,  though  relevant  to  the 
matters  in  issue,  because  it  may  tend  to  subject  him  to  a  forfeiture  of 
property,  with  much  more  reason  ouglit  he  to  be  excused  from  answering 
an  irrelevant  question  to  the  disparagement  and  forfeiture  of  his  character; 
that  in  the  case  of  accomplices,  in  which  this  compulsory  power  of  cross- 
examination  is  thought  to  be  more  particularly  necessary,  the  power  may 
be  properly  conceded,  to  a  certain  extent,  because  accomplices  stand  in  a 
peculiar  situation,  being  admitted  to  give  evidence  only  under  the  implied 
condition  of  making  a  full  and  true  confession  of  the  whole  truth  ;  but 
even  accomplices  are  not  to  be  questioned,  in  their  cross-examination,  as 
to  other  offences  in  which  they  have  not  been  concerned  with  the  pris- 
oner :(1)  lastly,  that  with  respect  to  witnesses,  in  general,  the  best  course 
to  be  adopted,  both  in  point  of  convenience  and  justice,  is  to  allow  the 
question  to  be  asked,  at  the  same  time  allowing  the  witness  to  shelter  him- 
self under  his  privilege  of  refusing  to  answer,  and,  if  he  refuses,  to  leave, 
it  to  the  jury  to  draw  their  own  conclusion  as  to  his  motives  for  such 
refusal. 

.  Although  there  appears  not  to  be  any  express  decision  on  th^  point, 
whether  a  witness  is  compellable  to  answer  questions  degrading  to  his 
character,(2)  yet  several  opinions  have  been  pronounced  by  judges  of 
great  authority,  from  which  it  may  be  collected  that  the  witness  is  not 
compellable  to  answer  such  questions.     They  are  as  follows : — 

In  Cook's  Case,(3)  where  a  question  arose  whether  a  juryman,  wlio  had . 
been  challenged,  might  be  examined  as  to  his  having  asserted  the  guilt  of 
the  prisoner  before  the  trial,  Treby,  C.  J.,  said :  "  You  may  ask  upon  the 
voir  dire  whether  he  has  any  interest  in  the  cause,  nor  shall  we  d  ny  you 
liberty  to  ask  whether  he  is  qualified  according  to  law  by  liaving  a  free- 
hold of  sufficient  value  ;  but  that  you  may  ask  a  juror(4)  or  wiinens  every 
question  that  will  not  make  him  criminous,  that  is  too  large.     Ikien  have 


(1)  Vest's  Case,  see  ante,  Vol.  I,  p.  108. 

(2)  See,  however,  Frost  v.  HoUoway,  and  Roberts  v.  Allatt,  infra,  p.  949. 

(3)  13  How.  St.  Tr.  334;  S.  C,  1  Salk.  153. 

(4)  See  also  Co.  Litt.  158  b. 
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been  asked  wliefher  they  have  been  convicted  and  pardoned  for  felony,  or 
•whether  they  have  been  whipped  for  petty  larceny,  but  they  have  not 
been  obliged  to  answer ;  for  although  their  answer  in  the  affirmative  will 
not  make  them  criminal,  nor  subject  them  to  punishment,  yet  they  are 
matters  of  infamy,  and  if  it  be  an  infamous  thing,  that  is  enough  to  pre- 
serve a  man  from  being  bound  to  answer.  A  pardoned  man  is  not  guilty ; 
his  crime  is  purged.  But  merely  for  the  reproach  of  it,  it  shall  not  be  put 
upon  him  to  answer  a  question,  whereon  he  will  be  forced  to  forswear  or 
disgrace  himself  So,  persons  have  been  excused  from  answering  whether 
they  have  been  committed  to  bridewell  as  pilferers  or  vagrants,  &c. ;  yet 
to  be  suspected  is  only  a  misfortune  and  shame,  no  crime.  The  like  has 
been  observed  in  other  cases  of  odious  and  infamous  matters,  which  are 
not  crimes  indictable." 

On  the  trial  of  Sir  John  Friend  for  high  treason,  (1)  a  question  arose  as 
to  the  propriety  of  asking  a  witness  whether  he  was  a  Roman  Catholic. 
The  court  determined  that  the  question  could  not  be  asked,  as  the  witness 
might  by  his  answer  subject  himself  to  several  penalties.  Treby,  0.  J.,  on 
that  occasion,  said,  "  No  man  is  bound  to  answer  any  questions  that  will 
subject  him  to  penalties  or  to  infamy."(2) 

In  Layer's  Case,(3)  on  an  indictment  for  high  treason,  the  prisoner  in- 
sisted that  a  witness  should  be  examined  on  the  voir  dire,  whether  he  had 
a  promise  of  pardon,  or  some  other  reward,  for  swearing  against  him. 
The  point  was  argued  by  his  counsel,  and  overruled  by  the  court.  Pratt, 
C.  J.,  said  :  "  You  see,  the  most  you  can  make  of  it  is,  that  it  is  an  objec- 
tion to  his  credit ;  and  if  it  goes  to  his  credit,  must  he  not  be  sworn,  and 
his  credit  left  to  the  jury?  He  must  be  examined  as  a  legal  witness.  But 
if  this  man,  under  expectation  or  promise  of  a  pardon,  comes  here  to 
swear  that  which  is  not  true,  and  you  would  ask  him  to  tbat,  he  is  not 
obliged  to  answer  it.  Nobody  is  to  discredit  himself,  but  always  to  be 
taken  to  be  innocent  till  it  appear  otherwise.  If  they  who  ask  the  ques- 
tion insinuate  anything  like  that  (namely,  that  the  witness  can  give  no 
evidence  except  what  is  false),  it  ought  not  to  have  an  answer  ;  but  if  he 
has  a  promise  of  pardon  if  he  gives  true  evidence,  it  is  no  objection  to  his 
being  a  witness,  or  to  his  credit."  And  Fortescue  Aland,  J.,  referring  to 
a  case  cited,  where  a  similar  point  was  made  and  overruled,  said :  "  The 
reason  the  court  gave  (for  holding  that  it  was  improper  to  ask  this  ques- 
tion on  the  voir  dire)  was,  that  if  he  had  this  promise,  such  promise  was 
made  either  to  speak  the  truth,  or  to  speak  a  falsehood  ;  if  it  were  to  give 
just  and  true  evidence,  there  was  no  harm  in  it ;  and  if  it  was  a  promise 
of  pardon  for  speaking  what  was  not  true,  the  witness  was  not  bound  to 


(1)  11  How.  St.  Tr.  1331. 

(2)  This  opinion  of  Treby,  0.  J.,  was  approved  of  by  Lord  BllenbOrough,  C.  J.,  in  R.  v.  Lewis, 
4  Esp.  226. 

(3)  16  How.  St.  Tr.  161. 
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answer  that  question."  In  this  case,  the  question  put  to  the  witness 
tended  to  the  support  of  a  charge  of  perjury  against  him,  and  clearly  could 
not  be  properly  put  on  the  voir  dire  as  a  ground  of  disqualification.(l) 


(1)  NOTB  594. — See  ante,  note  194.  It  should  be  noted  that  all  the  reasoning  of  our  author 
and  all  his  dicta  and  authorities,  respect  the  doctrine  of  a  collateral  question  tendiug  to  the  moral 
degradation  of  the  witness ;  that  is  to  say,  a  question  as  to  his  credit,  Ac,  and  not  as  to  any  fact 
material  to  the  issue ;  for  he  has  taken  it  for  granted,  that  if  the  question  be  such  as  we  have 
instanced  in  the  last  note,  directly  relevant  to  any  fact  in  issue,  it  must  be  answered.  The  cases 
of  questions  collateral  are  mainly  those  which  respect  particulars  of  the  witness's  character  or 
credit.  These  sometimes  cannot  be  put  even  to  other  witnesses ;  and  the  American  cases  are 
quite  uniform,  that  such  and  the  like  collateral  questions  cannot  be  enforced  upon  the  witness. 
This  was  held  where  the  witness  was  asked  whether  he  had  not  been  committed  to  jail  as  an 
accomplice  of  S.  in  swindling.  Stout  v.  Eassel,  2  Yeates,  334,  338,  339.  So  it  was  held  in  State 
V.  Simpson  (2  Hawks,  580),  that  a  witness  was  not  bound  to  answer  whether  he  had  given  a 
different  account  to  another  from  what  he  now  gives  under  oath.  A  witness  having  sworn  that 
the  prisoner,  a  female,  stole  his  watch  from  his  person  while  at  Ascot  House,  it  was  proposed  to 
cross-examine  him  whether  anything  improper  passed  between  him  and  the  prisoner  while  there. 
But  HuUock,  B.,  would  not  allow  the  question.  Rex  v.  Pitcher,  1  Carr.  &  Payne,  85.  But  the 
answer,  by  the  English  law,  might  also  have  subjected  him  to  a  criminal  punishment.  Ante, 
note  689.  The  learned  reporters,  in  a  note  to  this  case,  mentioned  in  Rex  v.  Barnard,  in  the 
same  book,  as  one  wherein  the  prosecuting  witness,  an  accomplice,  was  put  to  answer  all  man- 
ner of  degrading  questions,  without  the  interference  of  the  judge ;  such  as  whether  he  had  ever,' 
and  how  many  times,  been  charged  with  felony,  with  uttering  counterfeit  coin,  stealing  clothes 
and  fowls;  whether  he  had  not  been  in  Newgate  jail  and  flogged;  and  they  also  mention 
Rex  V.  James,  wherein  the  prosecuting  witness  was  asked,  without  the  judge's  interference, 
whether  he  had  not  been  turned  out  of  office  as  constable  for  misconduct  towards  a  prisoner. 
They  infer,  on  the  whole,  that  it  Is  much  a  matter  of  discretion  in  the  judge,  whether  this 
kind  of  question  shall  be  answered.  And  they  advise  that  a  question  which,  if  answered  either 
way,  will  benefit  your  client,  is  always  worth  putting.  They  say  the  question  in  Rex  v.  Pitcher 
(supra),  was  one  of  that  class.  If  the  witness  answered  yes,  it  degraded  him  with  the  jury ;  if 
no,  nobody  who  heard  the  case  would  believe  it ;  and  if  overruled,  it  would  mduce  the  jury 
to  believe  the  iisict. 

In  an  action  for  seduction,  the  daughter  appeared  on  her  cross-examination  to  have  been 
intunate  with  Miss  A. ;  and  the  defendant's  counsel  proposing  to  ask  whether  Miss  A.  had  not 
had  a  child,  the  question  was  disallowed  as  an  unwarrantable  attack  on  a  stranger.  Bate  v. 
Hill,  1  Carr.  &  Payne,  100.  A  witness  is  not  bound  to  answer  a  question  impeaching  his 
motives  in  the  institution  of  a  prosecution ;  as  whether  he  had  not  got  the  defendant  indicted 
because  the  defendant  desired  him  to  pay  his  bill  for  board  to  the  defendant.  Butler's  Case, 
N.  Y.  Gen.  Sess.,  April,  1816,  Raddiff,  Mayor,  presiding,  1  C.  H.  Rec.  66,  67.  On  trial  of  an 
indictment  for  stealing,  the  principal  witness  for  the  prosecution  having,  on  cross-examination, 
admitted  that  his  house  had  been  searched  on  suspicion  that  he  had  been  engaged  in  coining, 
Ac,  but  denied  that  anything  was  found,  and  that  he  had  been  so  engaged,  Lawrence,  J.,  said 
his  answer  must  be  taken;  and  that  other  witnesses  could  not  be  called  to  contradict  him. 
And  he  would  not,  in  any  case,  allow  such  evidence  in  answer  to  a  discrediting  inquiry  into 
the  particular  conduct  of  the  witness.  Rex  v.  Eudge,  2  Peak.  N.  P.  Cas.  232,  233.  Whether 
the  witness  had  been  imprisoned  on  a  conviction  of  forging  coal-meters'  certificates,  was  disal- 
lowed as  a  question  that  he  need  not  answer.  Milman  v.  Tucker,  2  Peak.  N.  P.  Cas.  222.  Cor. 
Lord  EUenborough,  C.  J.  And  see  note  6.  by  the  reporter,  at  pp.  223,  224.  On  trial  of  a  larceny, 
one  Hardy,  a  witness  for  the  prisoner,  was  asked  by  the  counsel  for  the  people,  "  whether  he 
had  not  been  convicted  of  petit  larceny;  and  whether  he  was  not  then  in  confinement  under  that 
conviction.''  The  answer  being  objected  to,  it  was  held  inadmissible  mainly  on  the  ground  that 
the  record  was  the  best  proof,  though  Spencer,  J.,  said,  in  delivering  the  opinion  of  the  court, 
"it  is  against  a  fundamental  principle,  tliat  a  party  shall  accuse  himself,  and  propagate  to  *he 
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On  an  indictment  for  rape,  the  woman  is  not  obliged  to  answer  whether 
on  some  former  occasion  she  had  not  had  criminal  connection  with  other 
men,  or  with  particular  individuals  ;(1)  nor  is  eyidence  of  such  criminal  in- 
tercourse admissible.(,2) 

The  question  may  legally  be  askedi 

Whether  questions  of  such  a  description  m&j  not  be  legally  asked,  is  a 
very  different  point  from  that  before  considered,  whether  the  witness  is 
compellable  to  answer.  It  may  be  just  to  allow  a  witness  the  privilege  of 
not  answering  in  certain  eases  ;  but  that  the  party  against  whom  the  wit- 
ness appears,  shall  not  be  allowed  to  ask  the  question,  and  force  him  to  his 
privilege,  is  a  proposition,  which,  if  carried  into  practice,  might  often  be 
attended  with  dangerous  consequences. 

There  are  two  decisions  in  which  it  would  seem  from  the  reports  to  have 
been  held,  that  a  question,  the  answering  of  which  may  have  the  effect  of 
degrading  the  witness's  character,  cannot  properly  be  asked. 

The  case  of  The  King  agt.  Lewis,,(3)  was  a  prosecution  for  an  assault* 
The  report  states  that  the  prosecutor,  who  wus  a  common  informer,  and  ai 
man  of  a  suspicious  character,  was  asked,  in  the  course  of  the  cross-exami- 
nation, whether  he  had  not  been  in  a  house  of  correction  ;  Lord  EUenbo- 
rough,  C.  J.,  it  is  said,  interposed,  and  stated  that  this  question  should  not 
be  asked.  In  support  of  this  opinion,  he  referred  to  the  rule  laid  down 
by  Treby,  C.  J.,  before  mentioned,  that  a  witness  is  not  bound  to  answer 
any  question,  the  object  of  which  is  to  degrade  or  render  him  infamous  ; 
and  added,,  that  he  thought  the  rule  ought  to  be  adhered  to.  Now,  from 
the  reasoning  of  Lord  EUenborough,  C.  J.,  and  from  the  former  part  of 


remotest  period  his  own  infamy."  The  People  v.  Herrick,  13  John.  R.  82.  So  whether  the 
witness  had  not  been  convicted  of  petit  larceny  and  punished.  State  v.  Bailey,  1  Penningt. 
Rep.  415. 

In  one  case  a  witness  being  asked  whether  she  did  not  cohabit  with  another  in  a  state  of  in- 
cest, Best,  C.  J.,  interposed.  Spankie,  sergeant,  argued  that  counsel  had  a  right  to  put  ques- 
tions tending  to  degrade  witnesses,  for  the  purpose  of  trying  their  characters.  "Best,  C.  J. :  I 
do  not  forbid  the  question  on  that  ground,  I,  for  one,  will  never  go  that  length ;  until  I  am  told  by 
the  House  of  Lords  that  I  am  wrong,  the  rule  I  shall  always  act  on  is,  to  protect  witnesses  from 
questions,  the  answers  to  which  may  expose  them  to  punishment ;  if  they  are  protected  beyond 
this,  from  questions  that  tend  to  degrade  them,  many  an  innocent  man  would  unjustly  suffer.  This 
question  may  subject  her  to  punishment,  and  I  therefore  think  it  ought  not  to  be  put."  CundeU  v. 
Pratt,  1  Mood.  &  Malk.  1 08.  Note.  It  does  not  distinctly  appear  by  this  case  whether  the 
question  was  directly  relevant  to  any  matter  in  issue ;  but  it  was  put  on  the  indirect  collateral 
ground  of  degrading  character  and  credit ;  and  in  that  view  we  must  take  the  remarks  of  the 
chief  justice,  which  go  farther  than  almost  any  other  case,  towards  compelling  answers  to  this 
class  of  questions. 

*  *  It  is  not  for  the  party  to  object  to  the  witness  being  sworn,  because  he  may  criminate 
himself.    Macarty  v.  Bond's  Adm'r,  9  Lou.  R.  361,  355,  356.  *  * 

(1)  R.  V.  Hodgson,  1  Russ.  &  R.  C.  0.  211 ;  Dodd  v.  NorriSj  3  Camp.  519;  R.  v.  Pitcher,  1  G. 
&  P.  85.    And  see  Cundell  v.  Pratt,  M.  &  M.  108. 

(2)  R.  V.  Hodgson,  ut  supra. 

(»)  4  Bsp.  225.    See  Frost  v.  Holloway,  infra,  p.  949. 
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the  report,  which  states  that  the  witness  was  a  commoa  informer,  and  of  a 
suspicious  character  (which  shows,  that  questions  reflecting  upon  his  cha- 
racter had  been  already  asked  without  objection,  and  had  been  also  an- 
swered), it  seems  probable  that  the  witness,  on  being  questioned  as  to  the 
particular  fact  of  his  having  been  in  a  honse  of  correction,  either  appealed 
to  the  court  for  protection,  or  showed  an  unwillingness  to  answer ;  and  if, 
after  this,  the  question  had  been  repeated,  it  might  be  thought  necessary 
to  interpose,  and  intimate  that  the  witness  could  not  be  compelled  to  an- 
swer, and  that  the  question,  therefore,  ought  not  to  be  pressed ;  this  shows 
the  application  of  the  rule  which  Lord  Ellenborough  cited  as  having  been 
laid  down  by  Treby,  C,  J.,  as  to  the  privilege  of  the  witness  in  not  answer- 
ing, which  would  have  been  cited  prematurely,  if  the  single  point  in  dis- 
cussion were  whether  the  question  could  in  the  first  instance  be  legally 
asked.     The  observations  here  made  will,  perhaps,  have  more  weight, 
when  it  is  remembered  that  Lord  Ellenborough  continually  permitted 
such  questions  to  be  asked  without  the  slightest  disapprobation — a  fact 
well  known  to  all  who  are  acquainted  with  the  practice  of  that  great  mas- 
ter of  the  law  of  evidence. 

The  case  of  Macbride  agt.  Macbride(l)  was  an  action  of  assumpsit ;  a 
woman  having  given  evidence  of  the  plaintiff's  demand,  was  asked  on  the 
cross-examination  whether  she  did  not  live  in  a  state  of  concubinage  with 
the  plaintiff,  when  Lord  Alvanley,  C.  J.,  interposed,  and  is  reported  to 
have  said,  he  thought  questions  as  to  tbe  general  conduct  might  be  asked, 
but  not  such  as  went  immediately  to  degrade  the  witness. 

On  the  trial  of  O'Coigley  and  0'Connor,(2)  a  question  was  asked  in 
cross  examination,  which  cast  an  inaputation  on  the  witness,  and  the  coun- 
sel was  not  allowed  to  repeat  the  question  or  follow  it  up  by  another. 
But  here  the  witness  had  first  appealed  to  the  court  for  protection ;  so  that 
this  decision  is  an  authority  to  show  that  the  witness  is  not  compellable  to 
answer,  rather  than  that  the  question  caililot  regularly  be  asked. 

Cagfes  where  the  question  has  been  pei-mitted. 

On  the  other  hand,  there  are  many  oases  in  which  questions  of  this  de- 
scription have  been  allowed  by  the  court.  The  opinion  before  cited  of 
Treby,  C.  J.,  and  of  the  other  judgies,  upon  the  point  whether  the  witness 
is  compellable  to  answer,  imply  that  there  is  no  objection,  in  point  of  law, 
to  asking  the  question,  but  that  the  objection  arises  in  a  later  s'tage  of  the 
crosS'-exami  nation— ^namely,  ■when  an  attempt  is  made  to  compel  him  to 
answer.  They  are  as  strong  authorities  for  the  one  position  as  for  the 
otlier.  The  same  observation  may  be  made  also  with  respect  to  the  statute 
47  G-eo.  Ill,  c.  '67,  above  referred  to,(3)  which  seems  to  imply  that  ther 


(1)  4  Eap.  242.    See  Thomas  v.  David,  1  G.  &  P.  350. 
<2)  26  How.  St.  Tr.  1353. 
(3)  Svjpra,  p.  9S9. 
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is  no  legal  objection  to  a  question  which  may  even  subject  the  witness  to 
forfeiture,  although,  if  the  question  is  asked,  he  may  legally  refuse  to  an- 
swer. In  additioa  to  this  it  may  be  observed,  the  common  practice  of 
courts  of  justice,  before  the  most  approved  judges,  will  abundantly  fur- 
nish instances  of  such  questions  being  asked,  and  not  being  disallowed  as 
contrary  to  the  rules  of  law ;  and  it  is  dif&cult  to  see  how  a  question  can 
be  deemed  properly  illegal,  when,  if  the  witness  chooses  to  answer,  his 
answer  must  undoubtedly  be  received  as  evidence.(l) 

In  the  case  of  'I'he  King  agt.  Edwards,(2)  on  an  application  to  bail  a 
prisoner,  the  court  allowed  the  counsel  to  ask  one  of  the  bail  whether  he 
had  stood  in  the  pillory  for  perjury  :  the  question  was  objected  to,  but  the 
objection  was  overruled. 


(1)  Note  595. — See  "Webster  v.  Lee,  5  Mass.  Rep.  336,  per  Parsons,  C.  J.,  and  ante,  note  194. 
If  the  witness  choose  to  answer  any  criminating  question,  he  may,  and  it  shall  be  received  as  evi- 
dence. Southard  v.  Rexford,  6  Cowen'a  Rep.  254,  260;  United  States  v.  Craig,  4  "Wash.  C.  C] 
Rep.  129;  Torre  v.  Summers,  2  Nott  &  M'Cord,  261 ;  Treat  v.  Browning,  4  Conn.  Rep.  408,  409. 
Thus,  the  answer  shall  be  taken  as  evidence,  though  it  go  to  show  the  witness's  official  miscon- 
duct. Jackson  ex  dem.  "Wyekoff  v.  Humphrey,  1  John.  R.  498.  So,  to  discredit  him,  by  show- 
ing that  he  had  been  guUty  of  felony.  Carnaghan's  Case,  N.  T.  Gen.  Sess.  June,  1821,  Riker, 
Recorder,  presiding,  6  C,  H.  Rec.  45.  In  this  case  he  wag  asked  if  he  had  not  forged  a  check 
against  his  father ;  and  answered  that  he  had.  The  question,  may,  therefore,  if  it  be  pertinent 
to  any  matter  directly  or  collaterally  in  question,  be  put,  and  the  witness  then  left  to  his  election. 
And  Mr.  Starkie  thinks,  that  if  he  decline  answering  a  question  respecting  his  trial  or  conviction 
of  a  crime,  the  impression  against  him  may  be  indulged,  and  will  avail  to  nearly  the  same  extent 
as  if  answered  in  the  afBrmative.  1  Stark.  Ev.  144.  But  this  suggestion  of  the  learned  writer 
has  been  denied  by  high  authority ;  and  should  not  be  relied  on  aa  law.  Lord  Ellenborough 
himself,  that  great  master  of  the  law  of  evidence,  as  our  author  justly  calls  him,  in  Milman  v. 
Tucker  (2  Peak.  K  P.  C.  222,  223),  told  the  witness  on  his  being  asked  by  Brskine  whether  he 
had  not  been  convicted  of  forging  coalmeters'  certificates,  that  he  need  not  answer ;  and  he  told 
the  jury  that  the  witness  (having  availed  himself  of  the  privilege)  "was  not  thereby  at  aU  dis- 
credited." The  judge  said  he  himself  should,  had  he  been  asked  such  a  question,  have  refused  to 
give  an  answer,  for  the  sake  of  the  justice  of  the  country,  and  to  prevent  such  an  examination. 
In  Rose  v.  Bakemore  (I  Ry.  &  Mood.  N.  P.  Rep.  382),  a  witness  refused  to  answer  a  question 
whether  he  had  not  published  a  libel,  and  Brougham  was  proceeding  to  put  it  to  the  jury  that 
he  was  therefore  guilty ;  but  Abbot,  Ld.  C.  J.,  interposed,  and  said  that  no  such  inference  ought 
to  be  drawn ;  that  there  was  an  end  of  the  protection  of  a  witness,  if  a  demurrer  to  the  question 
were  to  be  taken  as  an  admission  of  the  fact  inquired  into. 

It  lies,  however,  with  the  witness  to  claim  the  privilege.  The  party  cannot  object  to  the  in- 
quiry. Treat  v.  Brown,  4  Conn.  Rep.  408,  418 ;  Thomas  v.  Newton,  1  Mood.  &  Malk.  48,  note  6- 
The  witness  has  generally  been  left  to  do  this  without  the  interposition  of  the  court.  Southard 
V.  Rexford,  6  Cowen's  Rep.  254,  259,  261 ;  State  v.  Simpson,  2  Hawks,  580,  contra,  that  the 
court  will  not  allow  a  witness  to  make  any  answer,  in  the  least  degrading  to  his  character,  though 
he  interpose  no  claim.     Quere. 

(The  witness  may  be  asked,  on  cross-examination,  if  he  belongs  to  a  secret  society  hostile  to 
the  defendant's  sect  or  denomination.    People  v.  Christie,  2  Parker  C.  B.  519.) 

Though  the  witness  may  answer  that  he  has  been  convicted  of  an  infamous  crime,  yet  this  shaU 
not  render  him  incompetent.  It  goes  only  to  his  credibility.  1  Stark.  Ev.  144;  Semble  11 
Mass.  Rep.  537;  Orr's  Case,  N.  Y.  Gen.  Sess.,  Jan.  1821,  Golden,  Mayor,  presiding,  5  C.  H.  Rec. 
181.  But  per  Colden,  Mayor,  in  the  last  case,  the  jury  ought  not  to  believe  him,  unless  be  be 
corroborated. 

(2)  4  T.  R.  440. 
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In  Watson's  Case,  for  higli  treason, (1)  questions  of  this  description  Avere 
frequently  asked ;  and  it  may  be  inferred  from  tlie  opinions  of  the  judges, 
on  an  argument  in  that  case,  that  such  questions  are  regular. 

In  the  case  of  Cundell  agt.  Pratt,(2)  a  witness  was  asked,  on  cross- 
examination,  whether  she  was  not  cohabiting  in  a  state  of  incest  with  a 
person  named ;  but  Best,  C.  J.,  interposed  and  stopped  the  question.  The 
report  states,  it  was  contended  that  counsel  had  a  right  to  put  questions 
tending  to  degrade  witnesses,  for  the  purpose  of  trying  their  character,  on 
which  the  chief  justice  said,  he  did  not  forbid  the  question  on  that 
ground,  but  as  a  protection  to  a  witness  from  giving  an  answer  which 
might  expose  him  to  punishment,  adding,  "  if  they  are  protected  beyond 
this  from  questions  that  tend  to  degrade  them,  many  an  innocent  man 
would  unjustly  suffer." 

The  case  of  Frost  agt.  Holloway(3)  goes  much  further :  the  witness  was 
there  compelled  to  answer  a  degrading  question.  Mr.  Scarlett,  in  cross- 
examining  a  witness,  asked  him  whether  he  had  not  been  tried  for  theft  at 
Keading.  The  witness  refused  to  answer,  and  appealed  to  Lord  Ellenbo- 
rough  whether  he  was  bound  to  answer  such  a  question.  Lord  Ellen- 
borough  said,  "If  you  do  not  answer  the  question,  I  will  commit  you;" 
adding,  "  you  shall  not  be  compelled  to  say  whether  you  were  guilty  or 
not." 

In  the  case  of  Eoberts  agt.  Allatt,(4:)  a  witness  objected  to  state  whether 
the  transaction  to  which  he  was  a  party,  and  in  respect  of  which  a  bill  of 
exchange  (the  subject  of  the  suit)  was  given,  was  not  a  settlement  of  a 
balance  of  stock-jobbing  time  bargains,  on  the  ground  that  his  answer 
might  subject  him  to  penalties ;  but  as  it  appeared  that  the  time  for  suing 
for  the  penalties  was  passed,  and  no  proceeding  had  been  commenced 
against  the  witness.  Lord  Tenterden,  0.  J.,  held  that  he  was  bound  to  an- 
swer. Here  also  compulsion  was  used,  although  the  question  put  reflected 
on  moral  character. 

Effect  of  refusing  to  answer. 

The  refusal  of  a  witness  to  answer  a  question  which  imputes  discredit 
generally  has  an  effect  unfavorable  to  character,  and  excites  suspicion — ■ 
whether  reasonably  and  justly,  must  depend  upon  the  sort  of  person  pro- 
duced and  the  question  put.  A  man  of  high  honor  and  character  may 
be  disposed  to  refuse  with  scorn  and  indignation  to  answer  a  question 


(1)  See  Gurney's  Report  of  the  Trial,  288 — 291.    An  instance  occurred  also  in  Lord  Coehrane's 
Trial,  p.  419,  by  Gumey;  and  in  Hardy's  Case,  2i  How.  St.  Tr.  726.    See  also  11  Bast,  311. 

(2)  M.  &  M.  180. 

(3)  Sittings  in  K.  B.  after  H.  T.,  1818,  MS.  note,  communicated  by  Mr.  Gumey,  who  was  coun- 
sel in  the  cause.    See  Roberts  v.  Allatt,  infra. 

(4)  M.  &  M.  192.    And  see  E.  v.  Reading,  1  How.  St.  Tr.  296 ;  R.  v.  Shaftesbury  (Earl),  8 
How,  St,  Tr.  817. 
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whicli  te  feels  as  an  insult ;  and  to  infer  dishonor  from  Ks  silence  might 
be  the  height  of  injustice.  In  one  case,(l)  where  a  witness  was  asked 
whether  he  had  not  been  convicted  of  forging  coalmeters'  certificates, 
Lord  Ellenborough,  C.  J.,  told  him  he  need  not  answer ;  and  afterwards 
directed  the  jury,  that  the  witness,  having  availed  himself  of  the  privilege, 
was  not  thereby  at  all  discredited.  Lord  Ellenborough,  C.  J.,  added,  that 
had  he  himself  been  asked  such  a  question,  he  should  have  refused  to  give 
an  answer,  for  the  sake  of  the  justice  of  the  country,  and  to  prevent  such 
an  examination.  In  another  oase,(2)  a  witness  refused  to  answer  a  question 
whether  he  had  not  published  a  libel,  and  the  counsel  pressed  the  jury  to 
infer  from  the  refusal  that  he  had  done  so ;  when  Abbott,  C.  J.,  inter- 
posed, saying  no  such  inference  ought  to  be  made,  and  that  there  was  an 
end  of  the  protection  of  a  witness,  if  a  demurrer  to  the  question  were  to 
to  be  taken  as  an  admission  of  the  fact  inquired  into. 

Answer,  if  given,  eonclusiye. 

Assuming  that  a  question  is  not  irregular,  merely  from  its  tendency  to 
degrade  the  witness's  character,  and  thaf  the  witness  is  not  compellable  tp 
answer,  yet,  if  he  chooses  to  give  an  answer,  the  party  asking  the  question 
will  be  bound  by  his  answer,  and  cannot  be  allowed  to  falsify  it  by  evi- 
dence. "  You  may  ask  the  witness,"  said  Lord  Ellenborough,  C.  J.,  in 
Watson's  Case,(3)  "whether  he  has   been  guilty  of  such  a  crime  (im- 


(1)  Milman  v.  Tucker,  Peake  Add.  Ca.  222. 

(2)  Rose  V.  Bakemore,  1  Ey.  &  M.  384.     See  Watson's  Case,  2  Stark.  R.  163,  IST. 
,(3)  Gurney's  Rep.  Yol.  2,  p.  228 ;  S.  C„  32  How.  St.  Tr.  490. 

UoT?  596. — In  addition  to  the  direct  contradiction  of  the  witness,  you  may  impeach  him  by 
proving  that,  at  the  time  of  the  transaction,  he  was  in  such  a  state  of  mind  as  to  be  incapable  of 
exercising  a  correct  discrimination.  One,  among  other  grounds,  is  that  he  was  intoxicated.  The 
case  in  which  this  was  hel(^,  also  decides  that  the  fact  of  intoxication  could  not  be  shown  by  the 
quantity  of  liquor  drank  by  the  witness'  shortly  before  going  to  the  place  of  the  alleged  transaqr 
tion,  but  it  might  be  proved  by  direct  testimony,  or  any  acts  or  conduct  of  the  witness,  evincing 
a  state  of  intoxication.     Quere,  of  the  distinction.    Tuttle  v.  Russell,  2  Day,  201. 

But  the  two  last  paragraphs  of  our  author  relate  mainly  to  the  mode  of  attacking  the  general 
credibility  of  the  witness,  not  his  credit  in  the  particular  cause.  The  distinction  is  an  important 
one,  which  should  be  constantly  kept  in  view,  in  considering  the  various  modes  by  which  credit 
may  be  assailed. 

In  the  first  place,  the  cases  all  agree  in  the  proposition  that  the  general  character  of  the  wit- 
ness may  be  assailed ;  in  what  sense  will  be  fully  seen  by  our  author,  in  connection  with  this 
note  and  the  next ;  and  for  the  general  proposition,  among  a  multitude  of  other  cases,  see  Blue  v. 
Kibby,  1  Monroe,  195;  The  State  v.  Alexander,  2  Rep.  Const.  Ct.  174,  per  Cheves,  J.;  and 
Anonymous,  1  Hill's  Rep.  251.  The  rule  extends  to  every  witness,  even  though  he  be  the  party 
n  the  cause.  Kitchen  v.  Tyson,  3  Murph.  314.  In  general,  the  witness  must  first  be  sworn  and 
examined ;  but  this  is  not  universally  so.  The  counsel  for  the  prosecution,  in  opening,  having 
named  A.  &  B.  as  witnesses  whom  he  should  oaU,  the  former  being  king's  evidence,  Parke,  J. 
allowed  the  prisoner  to  impeach  their  general  character,  before  they  were  sworn.  Rex  v.  Hie- 
hols,  5  Carr.  &  Payne,  600.  And  deceased  subscribing  witnesses,  where  their  handwriting  came 
n  place  of  their  oath,  were,  in  Doe  ex  dem.  Sutton  v.  Ridgway  (4  Barn.  4;  Aid.  63,  56),  placed  by 
Bailey,  J.,  on  the  same  footing  as  if  living  and  sworn,  for  the  purpose  of  proving  their  deolara 
ions  inconsistent  with  their  attestation.    And  in  a  modem  case  in  South  Carolina  that  prinoipla 
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was  acted  upoa,  by  allowing  proof  that  a  subscribing  witness  to  a  deed,  now  deceased,  had,  dur- 
ing his  lifetime,  both  stated  and  made  afadavit  that  the  deed  was  ante-dated.  M'Elwee  v.  Sut- 
ton, 2  Bail.  128.  Upon  the  same  principle,  it  has  lately  been  held  in  Tennessee,  that  the  general 
character  of  attesting  witnesses,  by  whom  a  deed  of  land  is  proved  summarily  for  the  purposes 
of  registry,  maybe  impeached  (Gardenhire  v.  Parks,  2  Yerg.  23);  and  ia  Pennsylvania,  that  an 
absent  merchant's  clerk,  whose  original  entries  are  therefore  admissible  as  proof  against  a  vendee, 
may  be  impeached  in  the  same  way.     Grouse  v.  MiUer,  10  Serg.  &  Rawle,  155. 

Another  proposition  of  our  author  is,  that  even  where  the  witness  himself,  on  cross-examina- 
tion, denies  a  particular  fact  going  to  impeach  bis  general  credit,  witnesses  cannot  be  called  to 
contradict  him.  As  bearing  upon  this,  see  atOe,  note  594,  and  the  case  of  Rex  v.  Rudge,  there 
cited,  from  2  Peak.  N.  P.  Gas.  232,  233.  See  also  ante,  note  531.  The  case  of  Rex  v.  Rudge  is 
the  leading  authority  to  this  point.  With  a  view,  therefore,  of  exhibiting  the  point  as  distinctly 
as  possible,  we  stated  the  case,  ante  (note  594),  so  much  at  large,  that  the  reader  may  see  the  ar- 
gument on  which  it  proceeds.  It  should  be  noted  that  the  case  rests  on.  the  ground,  that  the 
questions  put  to  and  answered  -by  the  witness,  which  were  then  sought  to  be  followed  out 
by  his  contradiction,  related  to  his  general  credibility.  Our  author  very  properly  keeps  up  a 
distinction  between  the  right  to  contradict  the  witness  in  respect  to  any  fact  relating  to  his 
credit  in  the  particular  cause,  and  one  which  goes  to  the  point  of  his  being  a  credit- worthy  man. 
When  the  authorities  say  that  particular  facts  shall  not  be  given  in  evidence  to  impeach  the 
credit  of  the  witness,  they  always  mean,  as  we  shall  see  more  particularly,  infra,  the  general 
credit ;  and  we  saw  by  our  author,  ante,  that  so  far  as  particular  credit  may  be  concerned,  particular 
inquiries  are  relevant;  and  that  they  are  so  not  only  on  cross-examination  of  the  witness, 
but  if  he  violates  the  truth  on  such  cross-examination,  he  may  be  set  right  by  a  contradiction. 
By  disregarding  the  nature  of  this  inquiry,  an  apparent  and  perhaps  real  discrepancy  has. 
sometimes  exhibited  itself  between  cases  in  the  same  court,  and  indeed  before  the  same  judge. 
An  instance  of  this  is  presented  by  our  author,  ante,  in  the  text,  in  Harris  v.  Tippett,  and 
Yewin's  Gase  (reported  2  Oampb.  637,  638).  We  apprehend  the  distinction  cannot  be  more 
perfectly  illustrated  than  by  these  two  cases.  In  Yewin's  Case,  a  boy,  the  prosecuting  witness, 
denied  that  he  had  been  accused  of  robbing  the  defendant,  and  that  he  had  said  he  would  be 
revenged  on  him.  Lawrence,  J.,  refused  testimony  to  contradict  him  as  to  the  chourge  of  roiiery 
having  been  made  (this  touching  his  general  credit  only),  but  allowed  it  as  to  his  threat  (this  going 
to  his  partieiilar  credit  in  the  cau.se).  Yet  on  the  subsequent  trial  of  Harris  v.  Tippett,  where  the 
defendant's  witness  denied  that  he  had  attempted  to  dissuade  one  of  the  plaintiff's  witnesses  from 
attending  the  trial,  evidence  to  contradict  him  was  overruled,  and  the  judge  treated  it  as  a  ques- 
tion going  to  his  general  misconduct  or  credit.  Tlie  principle  was  evidently  misapplied  in  the 
haste  of  Nisi  Prius ;  for  who  can  doubt  that  the  high-handed  wickedness  of  dissuading  a  witness, 
ought  to  have  demolished  all  pa/rticular  credit  in  the  dissuading  witness  ?  True,  it  was  a  crime, 
and  went  to  the  witness's  character,  and  so  would  perjury  in  the  particular  case ;  but  it  was  no 
less  a  fact  relevant  to  the  cause,  with  regard  to  which  tlie  rule  would  sanction  a  particular 
inquiry.  Both  the  above  cases  were  before  Lawrence,  J.,  who  also  tried  Rex  v.  Rudge ;  and  was 
among  the  most  able  of  the  English  Nisi  Prius  judges.  Upon  the  same  distinction,  it  was  very 
sensibly  holden  in  State  v.  Alexander  (2  Eep.  Const.  Ct.  Ill,  174),  that  you  cannot  prove  that 
a  prosecuting  witness  had  used  criminating  language  against  tlie  defendants  which  was  false. 
This  would  be  merely  to  impeach  his  general  credibility,  so  far  as  the  falsehood  was  in  ques- 
tion. But  when  the  learned  judge  goes  on  to  intimate  in  that  case,  that  you  may  not  cross- 
examine  to,  and  show  malice  in  any  way  in  the  mind  of  the  witness  against  the  defendant,  he 
certainly  goes  against  some  of  the  cases.  See  particularly  Atwood  v.  Welton,  7  Conn.  R.  66,  70, 
and  several  authorities  cited  in  connection  with  that  case,  amte,  note  581.  See  also  Yewin's 
Case,  ut  si/pra.  The  prosecuting  witness,  in  State  v.  Alexander,  had  complained  of  several  of 
the  defendants  having  dug  a  pit  in  the  road  for  his  wagon  to  fall  into,  and  of  their  having 
mutilated  a  sheep  of  bis.  So  far  the  evidence  was  received,  and  plainly  went  to  show  such  a 
state  of  feeling  as  must  have  detracted  from  the  weight  of  his  evidence.  But  the  defendants 
were  properly  stopped  when  they  proposed  to  show  the  falsehood  of  the  accusations.  The  propo- 
sition was  divisible  as  in  Yewin's  Case,  though  the  division  was  by  a  very  minute  line.  The 
truth  or  falsehood  of  the  criminating  charges  could  certainly  make  little  or  no  difference  in  the 
feelings  of  the  witness,  and  evidently  regarded  his  general  truth  only.    That  the  plaintiff's  wit- 
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nesses  had  said  and  written  abusive  things  of  the  defendant,  was  held  admissible,  as  showuig 
their  hostile  feelings ;  and  that  these  facts  might  be  shown  by  third  persons  who  heard  or  knew 
them.     Kixey  r.  Bayse,  4  Leigh,  330. 

The  authorities  all  concur  in  maintaining  this  general  distinction,  however  they  may  hav& 
slightly  varied  in  its  application.     See  Doe  v.  Roe,  Anth.  N.  P.  Bep.  80.     Particular  facts  are 
not  to  be  taken  into  account  by  the  impeaching  witness  in  forming  his  estimate  of  character. 
Pulton  Bank  v.  Benedict,  1  Hall's  Rep.  N.  Y.  S.  C.  480.    And  see  Swift's  Ev.  143.    The  mean- 
ing of  the  rale  that  you  shall  not  inquire  into  particular  facts,  is,  that  you  cannot  go  into  the 
particular  crimes  of  the  witness.    Per  O'Neall,  J.,  Anon.,  Hill's  R.  2  ST.     The  witness  cannot  be 
impeached  by  showing  that  she  ia  a  common  prostitute.     Jackson  ex  dem.  Boyd  v.  Lewis,  13 
John.  R.  504 ;  Evans  v.  Smith,  5  Monroe,  363,  365.     Nor  can  it  be  shown  that  the  prosecutor, 
who  is  not  a  witness,  entertains  a  malicious  feeUng  towards  the  defendants ;  for  this  is  not  in  the 
least  relevant  to  the  credibility  of  the  witnesses  for  the  prosecution.     State  v.  OoUins,  3  Dev. 
117.     In  Kimmel  v.  Kimmel  (3  Serg.  &  Eawle,  336),  the  question  what  is  the  general  character 
of  the  witness  sought  to  be  impeached,  for  truth  ?  being  put,  it  was  objected  that  the  witness 
could  not  speak  of  general  character,  because  he  knew  nothing  of  his  own  knowledge.     The 
court  held  that  he  could  speak  of  nothing  but  general  character,  i.  e.,  report  in  the  neighborhood, 
and  should  not  rely  on  his  own  knowledge.    "Wike  v.  Lightner,  11  Serg.  &  Rawle,   198,  S.  P. 
Thus,   "  he  worked  for  me  three  days,  and  from  his  conduct  I  had  reason  to  believe  him  an 
honest  man,"  was  held  admissible.     So,   "I  heard  others  say  he  was  a  bad  fellow^  I  could 
not  place  so  much  confidence  in  his  character  as  in  that  of  a  man  of  integrity,"  for  tliey  all 
come  short  of  general  character.     "Particular  instances  of  want  of  veracity,  or  private  belief 
of  destitution  of  moral  principle,  are  always  excluded.     The  witness  is  not  to  give  his  own 
judgment  of  the  matter."     Per  Gibson,  J.,  in  Kimmel  v.  Kimmel,  3  Serg.  &  Rawle-,  33T.     "  A 
witness  is  never  permitted  to  speak  of  his  knowledge  of  particular  facts  from  which  he  draws  an 
opinion  of  the  witness  examined.     Particular  facts  cannot  be  given  in  evidence.     Opinion  vrill 
not  be  evidence.     No  man  is  to  be  discredited  by  the  mere  opinion  of  another.    Sew  men  live 
whom  some  do  not  think  ill  of."     Per  Duncan,  J.,  in  Kimmel  v.  Kimmel,  3  Serg.  &  Rawle,  338, 
339.     Inquiiy  as  to  particular  immoral  conduct  is  not  admissible.    Per  Thompson,  J.,  in  Jackson 
ex  dem.  Boyd  v.  Lewis,  13  John.  R.  505,  506.     Even  in  case  of  rape,  you  cannot  impeach  the 
prosecutrix  by  showmg  particular  acts  of  lewdness  (Rex  v.  Hodgson,  Russ.  &  Ry.  Cr.  Cas.  209, 
212  ;  per  Holroyd,  J.,  in  Rex  v.  Clarke,  2  Stark.  N.  P.  Cas.  241 ;  but  see  Kex  v.  Barker,  3  Carr. 
&  Payne,  589;  contra) ;  nor  ia  an  assault  with  intent  to  commit  a  rape.     Rex  v.  Clarke,  2  Stark.  N. 
P.  Cas.  241.     The  general  character  for  drunkenness  is  not  admissible  (Brindle  v.  M'llvaine,  10 
Serg.  &  Rawle,  282),  any  more  than  general  character  that  the  witness  had  had  an  attack  rtT 
■  paralysis.     Id. ;  (Hoitt  v.  Moulton,  1  Poster  (N.  H.i  586.     Nor  is  intoxication  any  defence  to  a 
charge  of  perjury.     People  v.  Willey,  2  Parker  C.  R.  19.     See  Tuttle  v.  Russell,  2  Day,  201.)     That 
the  witness  has  been  indicted  for  perjury  or  forgery,  is  inadmissible,  it  not  being  foUowed  by  a 
conviction.     Jackson  ex  dem.  Gibbs   v.  Osborne,  2  'Wend.  555.     A  witness  cannot  be  asked 
whether  he  has  heard  the  witness  sought  to  be  impeached  commit  perjury  in  the  trial  of  a  cause ; 
and  in  stating  whether  he  would  believe  that  witness  on  his  oath,  he  must  do  so  from  his  knowledge 
of  the  witness's  general  character,  and  not  from  having  heard  him  give  particular  evidence  on  a 
particular  trial.     Rex  v.  Hemp,  5  Carr.  &  Payne,  468  ;  S.  P.,  State  v.  Boswell,  2  Dev.  209.     He 
must  not  repeat  what  strangers  to  the  witness  may  nave  said  of  him  ;  but  of  his  character  as 
kuown  among  his  neighbors  and  acquaintances.     Nor  should  the  opinions  of  the  discrediting  wit- 
ness be  founded  on  his  knowledge  of  particular  facts.    State  v.  Boswell,  2  Dev.  209.    A  discred- 
iting witness  cannot  be  asked  whether  he  has  heard  the  other  witness  accused  of  petit  larceny. 
Barton  v.  Morphes,  2  Dev.  520.    But  a  man's  general  character  is  co-extensive  with  his  acquaint- 
ance ;  and  though  a  witness  say  he  ia  not  acquainted  with  the  other's  character  in  his  immediate 
neighborhood,  yet  taking  it  upon  him  to  say  that  he  knows  his  general  character,  he  may  still  be 
asked  whether  he  would  believe  him  on  hia  oath.     Chess  v.  Chess,  1  Peun.  R.  32. 

But  though  you  cannot  go  into  evidence  of  particular  crimes,  vices  or  foibles,  yet  bad  charac- 
ter is  not  the  only  mode  of  impeaching  a  witness's  credit.  Where  he  had  been  heard  to  declare, 
"  that  if  he  heard  any  man  say  he  would  not  swear  to  a  lie,  he  would  not  believe  him,  for  on  some 
particular  occasions  he  would,  for  he  thought  any  man  would ;"  this  was  received  to  impeach  him. 
Anon.,  1  Hill's  R.  251.     "  The  su'ostanoe  of  this  declaration,"  says  O'Neall,  J.,  "  was,  that  he 
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properly  asking  him  in  a  degree,  because  you  are  calling  upon  him, 
under  the  sanction  of  his  oath,  to  answer  that  which  he  is  not  bound 
to  answer,  for  no  man  is  bound  to  criminate  himself);  but  if,  from  a 
desire  to  exculpate  liimself  from  the  imputation  of  crime,  he  gives  an 
answer,  it  has  been  held  by  many  of  our  judges,  and  I  never  knew  it 
ruled  to  the  contrary,  that  having  put  such  question,  you  must  be  bound 
by  the  answer.  The  court  is  not  to  try  a  collateral  question  of  crime, 
and  it  would  be  unjust  if  it  were ;  for  how  can  the  party  be  prepared 
with  a  case  of  exculpation,  or  with  an  answer  to  any  evidence  which 
may  be  produced  to  charge  him?  there  is  no  possibility  of  a  fair  and 
competent  trial  upon  that  subject,  and,  therefore,  in  no  instance  is  it 
done.(l) 


would  not,  on  some  occasion,  feel  himself  bound  to  declare  the  truth  on  oath.  This  was  resolv- 
ing the  obligation  of  an  oath,  and  the  commission  of  perjury,  into  a  matter  of  convenience,  to  be 
judged  of  by  the  witness.  Was  such  a  witness  entitled  to  credit  ?  The  good  sense  ot  every  man 
will  negative  the  question.  Is  not  such  testimony  better  evidence  to  discredit  the  witness  than 
even  a  want  of  character  ?  It  is  clear  that  it  is.  For  even  the  condemned  felon  may  hesitate  at 
swearing  falsely.  But  the  man  who  believes  that  he  is  under  no  legal  or  moral  obligation,  at  aU 
times  and  under  all  circumistanees,  to  tell  the  truth  under  the  sanction  of  an  oath,  has  destroyed 
the  only  test  by  which  he  can  claim  credit  at  the  hands  of  men."  1  HiU's  B.  257,  258.  Accord- 
ingly, in  Massachusetts,  religious  infidelity,  in  any  degree,  though  no  objection  on  the  ground  of 
incompetency,  goes  to  credibility.  Hunscom  v.  Hunsoom,  15  Mass.  R.  184.  And  so  semble;  as 
to  any  religious  belief  in  New  York,  short  of  an  absolute  disbelief  in  all  future  punishment,  tem- 
poral or  spiritual,  e.  g.,  that  the  witness  is  a  Universalist.  Butts  v.  Swartwood,  2  Cow.  R.  431 ; 
People  V  Matteson,  2  Cow.  R.  433,  note;  Anon.,  Id.  512,  note.  And  a  habit  (such  as  drunken- 
ness or  paralysis),  may  be  shown  in  truth  to  exist  as  impairing  the  powers  of  discrimination  or 
recollection  in  a  witness,  though  not  with  a  view  to  show  his  moral  habit.  Admitted  by  Gibson, 
J.,  arg.  in  Brindle  v.  M'llvaine,  10  Serg.  &  Rawle,  285. 

(In  Harrington  v.  Lincoln  (2  Gray,  133),  a  witness  was  asked  on  the  cross-examination  this 
question :  "  Did  you  not  say  to  W.,  after  he  had  left  the  stand,  that  if  you  had  been  upon  the 
stand  in  his  place  when  cross-examined  by  the  defendant's  counsel,  you  would  have  said  some- 
thing, even  if  it  had  been  untrue  ?"  And  having  answered  the  question  in  the  negative,  the  court 
refused  to  receive  other  evidence  to  contradict  the  witness  in  that  particular.  See  Newhal  v. 
"Wadhams,  1  Root  Ct.  504,  where  similar  testimony  was  received,  and  Newton  v.  Harris,  2 
Sold.  345.  Though  a  witness  admits  on  cross-examination  that  he  has  been  prosecuted  for 
perjury  and  committed  for  trial,  the  party  calling  him  is  not  thereby  authorized  to  call  witnesses 
in  support  of  his  character.  The  People  v.  Gay,  3  Selden  R.  3T8.  As  to  the  competency  of  a 
witness,  it  has  been  lately  held  in  Massachusetts  that  incompetency  on  the  ground  of  infidelity 
cannot  be  shown  by  an  examination  of  the  witness  (Commonwealth  v.  Smith,  2  Gray,  516); 
and  in  Pennsylvania,  that  a  witness  is  not  rendered  incompetent  for  want  of  belief  in  the  in- 
spiration of  the  Bible  or  in  a  future  state  of  rewards  and  punishments ;  it  being  sufficient  that 
he  believes  in  a  God  who  will  punish  the  crime  of  false  swearing.  Blair  v.  Seaver,  26  Penn. 
State  R.  214.     See  Constitution  of  N.  Y.  of  1846.) 

(1)  (There  is  an  exception  to  the  rule  stated  in  the  text.  If  the  witness  denies  on  his  cross- 
examination  a  fact  relating  to  his  conduct  in  the  cause,  such  as  attempting  to  dissuade  a  witness 
of  the  opposite  party  from  attending  the  trial  (Atwood  v.  Welton,  1  Conn.  66,  12 ;  2  Campb. 
637) ;  or  attempting  to  suborn  a  witness  to  give  particular  testimony  on  the  trial,  such  fact  may 
be  proved.  Morgan  v.  Frees,  15  Barb.  352 ;  Lord  Stafford's  Case,  7  Howell's  State  Tr.  1400 ;  2 
Brod.  &  Bing.  312  ;  6  Eng.  C.  L.  160.) 

Note  597. — In  Rex  v.  Rudge  (2  Peak.  N.  P.  Oas.  232),  Cor.  Lawrence,  J.,  the  principal  wit- 
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This  principle  has  been  established  by  many  eases  of  great  authority. 
In  Eookwood's  Case,(l)  who  was  tried  for  high  treason,  the  point  was 
considered  as  too  iclear  for  argument : — "Look  ye,"  said  Holt,  C.  J.,  "  you 
may  bring  witnesses  to  give  an  account  of  the  general  tenor  of  the  wit- 
ness's conversation ;  but  you  do  not  thiak  that  we  will  try  at  this  time 
whether  he  be  guilty  of  robbery. "  And  on  the  trial  of  Layer  for  high 
treason,(2)  Lord  ISTorth  and  Grey  being  called  on  behalf  of  the  prisoner  to 
give  a  report  of  the  character  which -one  of  the  witnesses  for  the  prosecu- 
tion had  given  of  himself  much  to  his  disadvantage,  Pratt,  C.  J.,  said  to 
the  prisoner's  counsel,  "  You  know  what  the  rule  of  practice  and  evidence 
is,  when  objections  are  made  to  the  credit  and  reputation  of  the  witness  ; 
you  cannot  charge  him  with  particular  offences ;  for  if  that  were  to  be 
allowed,  it  would  be  impossible  for  a  man  to  defend  himself.  You  are 
not  to  examine  to  particular  facts,  to  charge  the  reputation  of  any  wit- 
ness; but  you  are  to  ask,  in  general,  what  is  his  character  and  reputation." 
And  in  summing  up  the  case  to  the  jury,  the  chief  justice  said,  "The 
reason  why  particular  facts  are  not  to  be  given  in  evidence  to  impeach  the 
character  of  the  witness,  is  that,  if  it  were  permitted,  it  would  be  impos- 
sible for  that  witness,  having  no  notice  of  what  will  be  sworn  against  him, 
to  come  prepared  to  give  an  answer  to  it ;  and  thus  the  characters  of  wit- 
nesses might  be  villified,  without  any  opportunity  of  being  vindicated." 

*In  the  case  of  The  King  agt.  Rudge,(3)  the  principal  witness  for  the 
prosecution  admitted  that  he  had  been  suspected,  and  his  house  searched, 
but  denied  that  it  was  for  any  well-founded  charge ;  he  denied  also  several 
particular  facts  imputed  as  grounds  of  suspicion.  For  the  defence,  a  Avit- 
ness  was  called  to  impeach  his  character,  and  as  the  counsel  was  proceed- 
ing to  inquire  into  the  circumstances  denied  by  him,  Lawrence,  J.,  inter- 
posed, saying,  the  only  way  in  which  a  witness  could  be  discredited,  was 
by  general  evidence  of  persons  acquainted  with  him,  as  to  their  belief  of 
his  credibility  on  oath  ;  that  if  the  witness  was  himself  asked  as  to  any 
particular  part  of  his  conduct,  his  answer  must  be  taken :  and  that  he 
would  not  permit  counsel,  by  asking  questions  of  the  witness  himself  as 


neas  for  the  proaeoution  admitted  that  he  had  been  suspected,  and  his  house  searched,  but  he 
denied  that  it  was  for  any  well  founded  cause ;  and  he  also  denied  several  particular  facts  imputed 
as  grounds  of  suspicion.  A  witness  then  being  called  for  the  defence  to  discredit  the  witness,  and 
the  counsel  being  about  to  inquire  into  the  circumstances,  the  learned  judge  said  the  only  way 
in  which  a  witness  could  be  discredited  was  by  general  evidence  of  persons  who  were  acquainted 
with  him,  as  to  their  belief  of  his  credibility  on  oath ;  that  if  the  witness  was  himself  asked  as  to 
any  particular  part  of  his  conduct,  his  answer  must  be  taken ;  and  that  he  would  not  permit 
counsel,  by  asking  questions  of  the  witness  himself  as  to  his  conduct  on  particular  occasions,  to 
avoid  the  general  rule  which  the  law  had  laid  down  for  the  ascertaining  of  credibility,  and  to  en- 
title himself  to  go  into  evidence  of  particular  facts,  and  under  pretence  of  contradicting  the  wit- 
ness, to  call  witnesses  who  should  give  a  history  of  his  whole  life. 

(1)  13  How.  St.  Tr.  211. 

(2)  16  How.  St.  Tr.  246,  286. 

(3)  Peake  Add.  Oa.  232. 
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to  his  conduct  on  particular  occasions,  to  avoid  the  general  rule  which  the 
law  had  laid  down  for  the  ascertaining  of  credibility,  and  to  entitle  him- 
self to  go  into  evidence  of  particular  facts,  and,  under  pretence  of  contra- 
dicting the  witness,  to  call  witnesses  who  should  give  a  history  of  his 
whole  life. 


SECTION  III. 

Qf  the   Several  Modes  of  Impeaching  the    Credit  of  the   Opposite  Party's 

Witness. 

1.  froof  of  general  character. 

First,  The  party,  against  whom  a  witness  is  called,  may  examine  other 
witnesses  as  to  his  general  character,  To  impeach  the  credit  of  a  witneg?, 
&9.JS  Buller,  J.,(l)  you  can  only  examine  to  his  general  character,  and  moi 
to  particular  facts, — that  is,  not  to  particular  facts  w^hich,  if  true,  would 
impeach  his  character  for  veracity ;  and  the  reason  given  is,  that  every 
rs^^n.  may  be  supposed  capable  of  supporting  his  general  character,  hviX.  i% 
is  not  likely  he  should  be  prepared  to  answer  to  particular  facts,  without 
notice ;  and  unless  his  general  character  and  behavior  are  in  issue,  he 
has  not  notice. 

It  has  just  been  stated,(2)  that  if  a  witness,  on  being  questioned  wheth^f 
he  has  not  been  guilty  of  a  felony  or  of  gome  infamous  offence,  deny  the 
charge,  the  party,  against  whom  the  witness  has  been  called,  will  not  be 
allowed  to  prove  the  truth  of  the  charge:  such  evidence  is  not  admissible, 
either  for  the  purpose  of  contradicting,  or  of  discrediting  him.(3) 

Mode  of  examining  to  general  character. 

The  regular  mode  of  examining  into  the  general  character  of  a  witness 
is  by  inquiring  of  the  witnesses  who  are  called  to  impeach  it,  whether 
they  have  the  means  of  knowing  his  general  character,  and  whether,  with 
^uch  knowledge,  they  would  believe  him  on  his  oath.(4) 

In  reply,  the  other  'party  may  cross-examine  the  witnesses  who  havie 
given  evidence  against  the  general  character  of  his  witness,  as  to  their 


(1)  Bull.  N.  P.  296.  See,  also,  De  La  Motte's  Case,  21  How.  St.  I'r.  811 ;  Sharpe  v.  Sooging, 
Holt  N.  P.  C.  541.  In  some  instances  in  the  State  Trials,  evidence  of  particular  facts  appears  to 
have  been  admitted ;  as  in  Lord  Castlemaine's  Case,  1  How.  St.  Tr.  1102,  1110 ;  Cranburn'B 
Case,  13  Id.  261 ;  and  Harrison's  Case,  12  Id.  862;  but  no  objection  was  made  to  the  evidence, 
in  those  cases. 

(2)  See  the  last  section,  p.  949. 

(3)  The  same  rule  is  observed  in  the  courts  of  justice  in  Scotland.  See  Burnet's  Treatise  on 
Grim.  Law  of  Scotland,  p.  39'7 ;  Alison  Prac.  Cr.  L.  446. 

(4)  Eookwood's  Case,  13  How.  St.  Tr.  210 ;  Mawson  v.  Hartsink,  4  Esp.  102 ;  R.  v.  Rudge. 
Peake  Add.  Ca.  232,  mpra,  p.  954.    And  see  Carpenter  v.  WaJl,  11  A.  &  E.  803.    See  note  598i 


956  Of  Impeaching  the  Credit  of  an  adverse  Witness.  [CH.  X. 

means  of  knowledge,  and  the  grounds  of  their  opinion ;  or  may  by  fresh 
evidence  support  his  own  witness's  general  character  for  veracity.(l) 


(1)  Note  598. — What  shall  be  said  to  be  the  general  character,  see  ante,  note  204.  A  man's 
general  oliaraeter  is  co-extensive  with  his  acquaintance ;  and  though  a  witness  say  he  is  not 
acquainted  with  the  other's  character  in  that  other's  immediate  neighborhood,  yet  taking  it 
upon  the  witness  to  say  he  knows  the  other's  general  character,  he  may  still  be  asked  whether 
he  would  belicTe  him  on  his  oath.  Chess  v.  Chess,  1  Pennsylv.  R.  32.  In  oases  of  rape,  you 
may  prove  general  bad  character  for  chastity,  in  the  prosecutrix,  general  lightness  of  character, 
and  give  general  evidence  of  her  being  a  street  walker.  Per  Park,  J.,  in  Bex  v.  Barker,  3  Carr. 
&  Payne,  580.     But  see  ante,  note  596,  that  you  cannot  show  particular  acts  of  lewdness. 

In  general,  the  proper  questions  to  determine  the  extent  of  knowledge,  are,  whether  the  dis- 
crediting witness  knows  the  general  character  of  the  witness  sought  to  be  impeached,  in  respect 
to  truth,  among  his  neighbors ;  and  what  that  character  is ;  whether  good  or  bad.  He  may  be 
inquired  of  as  to  his  means  and  opportunity  of  knowing  the  character,  as  how  long  he  has  known 
the  witness,  how  near  he  lives  to  him,  and  whether  his  character  has  been  a  subject  of  general 
conversation.  Swift's  Ev.  143.  Some  of  the  like  inquiries  were  made  in  Kimmel  v.  Kimmel  (3 
Serg.  &  Rawle,  336),  and  the  question  put,  "  What  is  the  general  character  of  P.  K.,  in  the 
county  of  Somerset,  as  a  man  of  truth  ?"  was  agreed  to  be  proper,  though  it  was  not  held  that  a 
broader  inquiry  into  the  general  character  would  not  be  admissible.  The  court  held  that  the 
inquiry  must,  however,  be  confined  to  general  report.  The  impeaching  witness  must  not  say 
he  was  told  that  the  person  had  a  good  or  bad  character.  Reputation,  common  report  of  the 
witness's  neighborhood,  was  the  only  ground  of  impeachment.  The  same  thing  was  held  in 
Wike  V.  Lightner  (1 1  Serg.  k,  Rawle,  198).  I  have  heard  others  say,  will  not  do.  Other's  say- 
ings may  not  be  his  general  character.  Others  may  be  only  two  or  three.  There  are  few  men 
of  whom  some  do  not  speak  well  and  some  ill.  The  question  is,  what  is  said  hy  people  in  general  f 
Everything  short  of  that  is  incorrect.  Witnesses  do  not  always  understand  what  is  meant  by 
general  character ;  and  therefore  it  is  necessary  to  vary  the  question,  so  as  to  adapt  it  to  their 
comprehension.  But  you  must  never  depart  from  general  character.  Per  TUghman,  C.  J.,  in 
Wike  V.  Lightner,  11  Serg.  &  Rawle  199,  200.  The  inquiry  here  was  not  bounded  to  character 
for  truth,  though  it  is  conceded  that  after  proper  acquaintance  with  the  character  is  sworn  to  by 
the  witness,  he  may  be  asked  whether  he  would  believe  the  witness  examined  under  oath.  Id. 
In  New  York,  it  is  said  the  true  inquiry  is  as  to  general  character  for  truth  and  veracity. 
Per  Thompson,  C.  J.,  in  Jackson  ex  dem.  Boyd  v.  Lewis,  13  John.  R.  604.  But  not  that  this  is 
the  only  inquiry.  The  chief  justice  says,  at  all  events  this  is  the  principle  and  first  inquiry.  Id. 
That  the  witness  was  notoriously  a  common  prostitute,  and  had,  in  truth,  been  the  mother  of 
several  bastard  children,  was  held  admissible  in  Commonwealth  v.  Murphy  (14  Mass.  R.  387.) 
No  authority  is  cited ;  the  decision  is  entirely  anomalous ;  and  is  left  still  more  questionable,  if 
not  overruled  by  the  Commonwealth  v.  Moore  (3  Pick.  194),  where  such  evidence  was  refused, 
the  court  saying  that  it  was  commonly  confined  to  general  character  for  veracity.  Yet  semble, 
unchaste  character  is  admissible  to  impeach  the  credit  of  a  witness  in  Kentucky.  Evans  v. 
Smith,  5  Monroe,  363,  365.  You  may  inquire  for  general  character  in  point  of  veracity.  Noel 
V.  Dickey,  3  Bibb.  268.  But  the  question  is  not  confined  to  this;  you  may  ask,  "what  is  the 
general  character  of  the  witness  ?"  Noel  v.  Dickey,  3  Bibb,  268 ;  Blue  v.  Kibby,  1  Monroe,  195  ; 
Hume  v.  Scott,  3  Marsh.  260.  The  form  in  the  latter  case  was,  "  what  is  the  general  moral 
character?"  and  held,  that  you  need  not  add  "  in  respect  to  truth  and  veracity ;"  though  the  court 
held  otherwise  in  Mobly  v.  Hamit  (1  Marsh.  591).  In  sustaining  the  more  general  question  in 
Hume  V.  Scott,  the  court,  by  Mills,  J.,  remark :  "  Every  person  conversant  with  human  nature, 
must  be  sensible  of  the  kindred  nature  of  the  vices  to  which  it  is  addicted.  So  tnie  is  this,  that, 
to  ascertain  the  existence  of  one  vice,  of  a  particular  character,  is  frequently  to  prove  the 
existence  of  more  at  the  same  time,  in  the  same  individual.  Add  to  this,  that  persons 
of  infamous  character,  may  and  do  frequently  exist,  who  have  formed  no  character  as  to  their 
lack  of  truth ;  and  society  may  have  never  had  the  opportunity  of  ascertaining  that  they 
are  false  in  their  words  or  oaths.    At  the  same  time  they  may  be  so  notoriously  guilty  oi  acting 
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falsehood  in  frauds,  forgeries,  and  ottier  crimes,  as  would  leave  no  doubt  of  their  being  capable  of 
speaking  and  swearing  it :  especially  as  they  may  frequently  depose  falsehood  with  greater  secu- 
rity against  detection,  than  practice  those  other  vices.  In  such  cases,  and  with  such  characters 
ought  the  jury  to  be  precluded  from  drawing  inferences  unfavorable  to  their  truth  as  witnesses^ 
by  excluding  their  general  turpitude  ?  By  the  character  of  every  individual,  that  is,  by  the  esti- 
mation in  which  he  is  held  in  the  society  or  neighborhood  where  he  is  conversant,  his  word 
and  his  oath  are  estimated.  If  that  is  free  from  imputation,  his  testimony  weighs  well.  If  it  is 
sullied,  in  the  same  proportion  his  word  will  be  doubted."  The  reasoning  of  Spencer,  J.,  in  The 
People  V.  Herrick  (13  John.  R.  84),  evidently  suppose  that  the  conviction  of  an  infamous  crime 
(as  petit  larceny)  would  create  a  character  destructive  to  the  witness's  credibility,  equally  as  if 
It  related  to  his  veracity. 

The  credit  of  a  witness  may  be  impeached :  1.  By  general  evidence  derived  from  the  opinion 
of  witnesses  that  he  is  not  worthy  to  be  believed  on  oath.  State  v.  Boswell,  2  Dev.  209,  210. 
2.  You  may  prove  him  of  bad  moral  character.  The  question  need  not  be  restricted  to  an  in- 
quiry as  to  truth  and  veracity.  State  v.  Stallinga,  2  Hayw.  300 ;  State  v.  BosweU,'  2  Devlin, 
209,  2 1 0.  The  form  of  both  questions  is  supported  by  Toomer,  J.,  in  the  latter  cause,  in  a  learned 
opinion,  wherein  he  combines  principle  and  authority.  In  this  cause  Norwood,  J.,  ordered  the 
questions  thus :  1 .  What  is  the  general  character  of  the  witness  for  truth,  when  upon  oath  ? 
2.  What  his  general  character  for  truth  in  common  conversation  ?  3.  What  is  his  general  mora] 
character?  Held  well.  State  v.  Boswell,  2  Dev.  209.  The  discrediting  witness,  on  declaring 
an  acquaintance  with  the  general  character,  and  the  court  being  satisfied  that  he  has  derived  his 
information  from  proper  sources,  may  then,  but  not  before,  be  asked  his  opinion  as  to  the  credit 
of  the  other  witness  under  oath.  State  v.  Boswell,  2  Dev.  211.  And  see  Barton  v.  Morphes,  2 
Dev.  520.  Common  reputation  that  the  witness  had  committed  petit  larceny  seems  inadmissible. 
Per  Henderson,  C.  J.,  in  Barton  v.  Morphes,  2  Devlin's  Reports,  522.  The  true  mode  is  first  to 
ask:  "What  is  the  witness's  general  character?"  If  the  answer  be  "bad,"  then  the  question 
may  follow,  "  from  his  general  character,  would  you  beheve  him  on  oath  in  a  court  of  justice  ?" 
If  the  witness  assailed,  is  of  general  bad  moral  character,  his  general  character  in  legal  contem- 
plation, is  a  bad  one  in  all  respects.  For  a  general  bad  moral  character  can  only  exist  where  a 
man's  vices  so  far  preponderate  over  his  virtues  as  to  force  the  conclusion,  in  the  mind  of  a 
majority  of  his  acquaintances,  that  he  is  a  bad  man.  Per  O'Neall,  J.,  Anonymous,  1  Hill's 
Reports,  251,  258,  259.  This  case  also  holds  that  the  inquiry  need  not  be  restricted  to  char- 
acter for  truth;  and  the  broader  question  is  sustained  by  an  able  opinion  from  O'Neall,  J. 
The  rule  which,  everything  considered,  has  been  found  safest,  is  to  allow  general  evidence 
to  be  given  of  general  character.  Per  Marcy,  J.,  in  The  People  v.  Mather,  4  Wendell's  Rep. 
257,  258.  The  learned  judge  then  adverts  to  the  particular  questions  as  they  are  prescribed 
by  Starkie's  Ev.  146,  and  1  Phillipps  on  Ev.  212  (old  ed.),  which  he  appears  to  approve.  The 
question,  as  propounded  by  our  author  in  that  edition,  is  the  same  as  in  the  present ;  and  is  even 
more  general  that  those  allowed  by  the  above  cited  eases  from  Kentucky  and  North  Carolina. 
The  question  standing  in  the  same  form  ever  since  our  author's  earlier  editions,  is  a  strong  argu- 
ment that  it  has  folly  stood  the  test  of  judicial  experience.  Mr.  Peake's  fifth  edition  (see  Norris' 
Peake.  1 97),  gives  substantially  the  same  form.  That  the  form  is  correct,  we  also  have  occasional 
evidence  from  the  Enghsh  Nisi  Prius  reports.  In  Rex  v.  Bispham  (4  Carr.  &  Payne,  392),  a 
witness  having  declared  that  he  had  known  the  prosecuting  witness  (Neale)  three  years,  and  that 
he  would  not  believe  him  on  oath,  though  he  admitted  that  he  had  never  known  Neale  to  be  ex- 
amined on  oath,  Garrow,  B.,  who  held  the  circuit,  then  put  the  question  to  the  witness  thus : 
"  You  have  known  him  three  years.  Have  you  such  a  knowledge  of  his  general  character  and 
conduct,  that  you  can  conscientiously  say,  that  from  what  you  know  of  him,  it  is  impossible  to 
place  the  least  reliance  on  the  truth  of  any  statement  he  may  make  ?"  The  witness  answering 
in  the  affirmative,  the  learned  baron,  in  charging  the  jury,  remarked,  that  Neale's  having  been 
examined  on  oath,  was  not  the  criterion ;  "  for  if  the  question  whether  a  witness  was  to  be  believed 
on  his  oath,  depended  on  whether  other  persons  had  heard  him  examined,  that  class  of  evidence 
would  always  be  inapplicable  where  the  witness  to  be  discreditod  had  never  been  examined 
before.  Every  one  must  be  examined  for  the  first  time  on  some  occasion  or  other,  and  were  that 
criterion  admitted,  every  man,  no  matter  how  infamous,  would  be  allowed  to  walk  over  the  course 
once,  merely  because  nobody  had  ever  heard  him  examined  before.    I  take  it,  that,  without  ever 
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2.  Proof  of  contradictory  statements. 

Secondly,  tlie  credit  of  a  witness  may  be  impeached  by  proof  that  he 
has  made  statements  out  of  court  on  the'  same  subject,  contrary  to  what 
he  swears  at  the  trial,  provided  he  has  been  previously  cross-examined  aS 
to  such  alleged  statements ;  and',  provided  also,  that  such  statements  are 


having  been  examined  on  oath,  a  man  may  haive  been  guilty  of  such  immoral  and  profligate  con- 
duet  for  a  length  of  time,  as  to  convince  respectable  persons  that  his  statements  are  wholly  un^' 
worthy  of  belief  The  question,  therefore,  really  amounts  to  this :  has  the  witness  such  a  Want 
of  moral  character,  that  other  persona  cannot  trust  to  a  word  that  he  says?"  In  The  Fulton 
Bank  v.  Benedict  (1  Hall's  R.  N.  T.  S.  0.  558),  Oakley,  J.,  adopted  the  English  question  as  laid 
doWn^  by  our  author.  He  thinks  general  character  restricted  to  truth,  too  narrow.  It  is  very 
proper  to  add  the  inquiry,  whether  the  Impeaching  witness  would  believe  the  other  oji  oath ;  for 
this  seems  to  fix  the  extent  of  the  bad  character.  Per  Oakley,  J.,  in  Fulton  Bank  v.  Benedict, 
1  Hall's  R.  N.  T.  S.  C.  558,  559. 

(It  is  within  the  discretion  of  the  court  to  limit  the  number  of  impeaching  witness.  Bunnell 
V.  Butler,  23  Conn.  65.  It  should  appear  in  the  first  instance,  that  the  impeaching  witness  is 
acquainted  with  the  general  character  of  the  person  to  be  impeached  (Boswell  v.  Blackman,  12 
Geo.  501 ;  Hancock  v.  Stephens,  11  Humph,  501) ;  or  with  his  reputation  for  truth  and  veracity. 
French  v.  Millard,  2  Ohio  (N.  S.),,  44.  As  to  the  proper  mode  of  examining  an  impeaching  wit- 
ness, see  Bates  v.  Barber,  4  Gush.  107.) 

The  impeaching  witness  may  be  cross-examined  as  to  the  grounds  of  his  opinion.  Per  ToOmef, 
J.,  in  State  v.  Boswell,  2  Dev.  212;  per  Oakley,  J.,  in  Pulton  Bank  v.  Benedict,  1  Hall's  N.  Y. 
S.  0.  R.  558.  And  see  Swift's  Ev.  143.  But  it  does  not  destroy  the  answer  that  general  char, 
acter  is  bad,  because,  on  cross-examination,  that  character  appears  to  have  arisen  from  a  particular 
transaction ;  as  being  engaged  in  a  conspiracy.  For  suppose  a  man  indicted  for  perjury  and 
acquitted  on  technical  grounds.  That  trial  may  justly  fix  his  character  to  be  infamous.  Per 
Oakley,  J.,  in  Fulton  Bank  v.  Benedict,  1  Hall's  R.  N.  T.  S.  C.  559.  But  in  prosecuting  the 
cross-examination,  it  is  proper  to  interrogate  the  witness  as  to  his  opportunity  of  knowing  the 
character  of  the  impeached  witness,  how  long  and  how  generally  the  unfavorable  reports  have 
prevailed,  and  from  what  particular  individuals  they  heard  them.  This  range  of  cross-examina^ 
tion  would  seem  to  be  sufficient  to  enable  the  party  to  show,  if  such  were  the  fact,  that  the!  . 
imputed  bad  character  was  artificial,  and  created  to  answer  a  particular  purpose.  To  authorize 
further  inquiries  would  very  much  embarrass  and  delay  trials,  and  probably  in  no  respect  sub- 
serve' the  ends  of  justice.  Per  Marcy,  J.,  in  The  People  v.  Mather,  4  "Wend.  25'7,  258.  You 
cannot  cross-examine  an  impeaching  witness,  as  to  the  credit  of  persons  from  \\;hom  he  heard 
evil  reports  of  the  witness.  Semb.  RLxey  v.  Bayse,  4  Leigh,  330.  Evidence  in  chief  cannot  be 
introduced  to  show  that  the  reports  originated  with  &  particular  party  or  body  of  men.  If  that 
were  so,  evidence  must  be  received  in  reply,  controverting  the  fact  or  showing  that  they  were 
well  warranted.  Such  collateral  issues,  capable  of  being  multiphed  more  in  this  kind  of  in- 
quiries than  any  other,  should  not  be  raised.  Per  Marcy,  J.,  in  The  People  v.  Mather,  4  Wend. 
251,  258;  These  particulars  on  cross-examination  are  intended  to  test  the  accuracy  of  the  im- 
peaching witness,  to  determine  whether  the  individuals  who  spoke  against  the  other  were  not  his 
personal  enemies,  to  see  whether  the  impeaching  witness  remain  consistent  or  contradict  himself 
(Lower  v.  Winters,  7  Cowen's  R.  265,  266)';  and  the  court  might  have  added,  to  contradict  him, 
if  he  should  name  any  one  untruly.  The  general  character  of  the  impeaching  witness  may  also 
be  assaUed  in  the  same  way  as  that  of  the  first.  Noel  v.  Dickey,  3  Bibb,  268.  A  witness  called 
to  support  the  character  of  the  impeaolied  witness,  cannot  be  cross-exiunined  as  to  particular  facts 
going  to  impeach  his  general  credit ;  as  whether  the  impeached  witness  had  not  been  contradicted 
by  credible  persons.     Rixey  v.  Bayse,.  4  Leigh,  330. 

(It  is  not  enough  to  show  the  general  bad  oharadter  of  the  witness ;  to  impeach  him,  it  must  be' 
shown  that  his  character  is  bad  for  truth  and  veracity.  Gilbert  v.  Sheldon,  13  Barb.  623,  and 
cases  there  cited.) 
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material  to  the  question  in  issue.(l)  This  evidence  of  contradictory  state- 
ments is  produced  for  the  purpose  of  exciting  doubt  and  distrust  against 
his  testimony  as  to  the  particular  transaction  on  wMcli  the  discrepancy 
arises  and,  in  some  cases,  to  raise  suspicion  as  to  the  truth  of  his  testimony 
in  general. 

Contradictory  statements  may  be  either  verbal  or  in  -writing. 

The  verbal  declarations  or  statements  of  a  witness,  made  on  some  for- 
mer occasion  to  a  third  person,  are  frequently  given  in  evidence  by  the 
party  against  whom  the  witness  appears,  with  the  view  of  showing  that 
his  several  accounts  of  the  particular  transaction,  on  which  he  has  been 
examined,  are  inconsistent  and  contradictory. 

Previous  inquiry  as  to  contradictory  verbal  statements. 

Before  the  evidence  of  verbal  contradictory  statements  can  be  received 
in  evidence  against  a  witness,  it  will  be  necessary,  in  the  first  instance,  to 
prepare  the  way  for  its  reception  by  cross-examining  him  as  to  the  sup- 
posed contradictions  which  are  afterwards  to  be  brought  forward  against 
him.  This  course  of  proceeding  is  indispensable,  from  a  principle  of  jus- 
tice due  to  the  witness ;  for  as  the  direct  tendency  of  the  evidence  is  to 
impeach  his  veracity  by  contrasting  his  present  statement  with  that  sup- 
posed to  have  been  made  by  him  to  some  other  person,  common  justice 
requires  that,  before  his  credit  is  attacked,  he  should  have  an  opportunity 
of  declaring,  whether  he  ever  made  such  statement  to  that  person,  and  of 
Explaining,  in  the  re-examination,  the  nature  and  particulars  of  the  con- 
versation, under  what  circumstances  it  was  made,  from  what  motives,  and 
with  what  design.  The  former'  account,  given  by  him  in  conversation, 
may  have  been  only  partially  heard,  or  misunderstood,  or  partly  forgotten, 
or  intentionally  misrepresented ;  and  where  the  variance  between  his 
present  statement  upon  oath,  and  the  former  statement  as  reported  by  a 
third  person,  may  be  as  much  owing  to  the  mistake  of  the  one  witness  as 
to  the  misrepresentation  of  the  other,  it  will  be  necessary  that  the  memory 
and  credit  of  both  witnesses  should  be  fairly  tried  and  contrasted.  With 
this  view,  not  only  the  particulars  of  the  conversation  on  which  it  is  in- 
tended to  contradict  the  witness,  should  be  distinctly  suggested  to  the 
witness  before  any  contradiction  is  attempted,(2)  but  he  must  be  asked  as 
to  the  time,  place  and  person  involved  in  the  supposed  contradiction. (3) 

Whether  such  verbal  statement  may  be  proved,  where  witness  neither  admits  nor  denies; 
If  a  witness  has  been  asked  as  to  a  contradictory  verbal  statement,  which 


(1)  De  Sailly  v.  Morgan,  2  Esp.  691 ;  Christian  v.  Coombe,  Id.  489 ;  Patehin  v.  Astor  M.  Ins. 
Co.,  3  Kernan  N.  T.  268. 

(2)  See  the  opmion  of  the  judges,  in  the  course  of  the  prbcefedingS  in  the  House  of  Lords,  in 
The  Queen's  Case,  p.  575,  of  the  Print.  Bvid.  Some  of  the  preceding  remarks  have  been  sug- 
gested by  that  opinion.    See,  also,  2  B.  &  B.  286,  315.  And  see  Carpenter  v.  "Wall,  11  A.  &  E.  803. 

(3)  By  Tindal,  C.  J.,  in  Angus  v.  Smith,  M.  &  M.  413. 
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he  neitber  admits  nor  denies,  it  seems  doubtful  whether  evidence  of  the 
statement  is  admissible ;  Parke,  B.,  in  one  case,(l)  admitted  the  evidence. 
"  Evidence,"  said  the  learned  jadge,  "  of  statements  by  witnesses  on  other 
occasions  relevant  to  the  matter  at  issue,  and  inconsistent  with  the  testi- 
mony given  by  them  on  the  trial,  is  always  admissible  in  order  to  impeach 
the  value  of  that  testimony  ;  but  only  such  statements  as  are  relevant  are 
admissible,  and  in  order  to  lay  a  foundation  for  the  admission  of  such  con- 
tradictory statements,  and  to  enable  the  witness  to  explain  them  (and,  as  I 
conceive,  for  that  purpose  only),  the  witness  may  be  asked,  whether  he 
ever  said  what  is  suggested  to  him,  with  the  name  of  the  person  to  whom, 
or  in  whose  presence  he  is  supposed  to  have  said  it,  or  some  other  circum- 
stance sufficient  to  designate  the  particular  occasion.  If  the  witness,  on 
the  cross-examination,  admits  the  conversation  imputed  to  him,  there  is 
no  necessity  for  giving  further  evidence  of  it;  but  if  he  says  he  does  not 
recollect,  that  is  not  an  admission,  and  you  may  give  evidence  on  the 
other  side  to  prove  that  the  witness  did  say  what  is  imputed, — always 
supposing  the  statement  to  be  relevant  to  the  matter  at  issue.  This  has 
always  been  my  practice.  If  the  rule  were  not  so,  you  could  never  con- 
tradict a  witness  who  said  he  could  not  remember." 

But  in  another  case,(2)  Tindal,  0.  J.,  said,  he  had. never  heard  such  evi- 
dence admitted  in  contradiction,  except  where  the  witness  had  expressly 
denied  the  statement ;  and  he  rejected  the  evidence ;  and,  on  another  oc- 
casion,(3)  Lord  Abinger,  C.  B.,  expressed  a  similar  opinion.  However, 
the  ruling  of  Parke,  B.,  appears  to  be  the  most  sound,  and  fittest  to  be 
followed.  It  is  true,  the  proof  of  the  statement  imputed  to  the  witness, 
which  he  says  be  does  not  remember  to  have  made,  is  not  admissible  as  a 
contradictory  statement^  for,  until  further  inquiry  be  made,  there  is  no  appa- 
rent contradiction;  but  stil],  it  seems,  the  evidence  should  be  admitted, 
for  the  imputed  statement,  when  proved,  may  be  sucli  as  to  amount  to  a 
direct  contradiction  of  the  witness,  and  may  also  possibly  convince  the 
jury,  that  the  witness  did  not  speak  truth  in  saying  he  did  not  remember 
making  the  statement.  If  the  rule  were  otherwise,  it  might  happen  that, 
under  the  pretence  of  not  remembering,  a  witness  who  has  made  a  false 
statement,  and  who  knows  it  to  be  false,  would  escape  contradiction  and 
exposure.  If  the  ruling  of  Parke,  B.,  is  adopted,  and  the  statement,  im- 
puted to  the  witness,  should  appear  on  inquiry  to  contradict  his  evidence 
in  court,  it  would  evidently  be  proper  to  give  him  an  opportunity,  on  re- 


(1)  Crowley  v.  Pago,  7  C.  &  P.  791. 

The  State  v.  George,  8  Ired.  3^4;  and  Smith  v.  The  People,  2  Mich.  415.  Canira,  Wiggins  v- 
Holman,  6  lad.  (Porter)  502.  Such  declarations  are  admissible  where  the  witness  is  impeached 
for  had  character.    The  State  v.  Dove,  10  Ired.  469. 

(2)  Pain  v.  Beeston,  1  Mo.  k  R.  20. 

(3)  Long  V.  Hitchcock,  9  C.  &  P.  619. 
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examiaation,  to  make  any  explanation  in  lais  power  as  to  the  apparent 
contradiction. 

Expftssions  affecting  the  witness's  moral  character,  when  material  to  the  issue,  admissible  with- 
out previous  inquiry. 

This  previous  inquiry  before  a  witness  can  be  contradicted  is  necessary, 
although  the  witness  is  connected  with  the  ground  of  the  action,  and  the 
witness's  character  be  relevant  to  the  issue :  but  proof  of  the  language  im- 
puted to  the  witness,  may  be  admitted,  without  previous  examination,  if 
the  language  is  of  such  a  kind  that  the  very  use  of  it  shows  a  want  of 
moral  character,  and  the  action  is  such,  that  the  proof  of  the  witness's  want 
of  moral  character  is  admissible.  Thus,  in  an  action  for  the  seduction  of 
the  plaintiff's  daughter,(l)  the  daughter,  who  was  a  witness  for  the  plain- 
tiff, was  asked  in  cross-examination  whether  she  knew  a  particular  person 
(named),  and  she  denied  it.  It  was  proposed,  for  the  defence,  to  ask  a 
witness  whether  the  daughter  had  said  that  the  person,  before  named,  was 
the  father  of  the  child,  and  had  seduced  and  left  her.  The  evidence  was 
objected  to,  because  the  daughter  had  not  been  first  asked,  whether  she 
had  ever  made  such  statements.(2)  Lord  Denman,  C.  J.,  refused  to  allow 
the  question  to  be  put,  and  the  court  above  decided  that  it  had  been  prop- 
erly refused.  When  the  case  was  brought  before  the  court.  Lord  Den- 
man, C.  J.,  said,  if  the  language  had  been  offered  in  evidence,  as  showing 
that  the  witness  went  about  in  a  light  manner  saying  things  of  this  de- 
scription, he  would  not  have  rejected  it ;  but  that  the  evidence  was  put 
pointedly  as  bearing  upon  particular  facts  which  she  had  stated.  The 
court  decided,  that  the  declarations  could  not  be  made  evidence,  without 
first  asking  the  witness  if  she  had  ever  uttered  them, — unless  they  had 
been  offered  merely  as  showing  misconduct  ;(3)  here  they  were  offered  as 
contradiction. 

Cross-examination  as  to  other  declarations  or  acts  done  (touching  the  cause),  which  discredit. 

The  rule  that  a  witness  ought  to  be  cross-examined  as  to  contradictory 
statements,  before  they  can  be  admitted  in  evidence  to  impeach  the  credit 
of  his  testimony,  has  been  extended  not  only  to  contradictory  statements, 
but  also  to  other  declarations  of  the  witness,  and  to  acts  done  by  himi 
through  the  medium  of  declarations  or  words ;  so  that  if  it  is  intended  to- 
offer  evidence  of  former  declarations  of  a  witness,  or  of  acts  done  by  him, 
touching  the  cause,  not  with  a  view  to  contradict  his  statement  upon  oath, 
but  for  the  purpose  of  discrediting  him  as  a  corrupt  witness,  or  as  one  who 


(1)  Carpenter  v.  "Wall,  11  A.  &  E.  803.     See  Pleasant  v.  State,  15  Ark.  624. 

(2)  See,  also,  Andrews  v.  Askey,  8  C.  &  P.  1. 

(3)  As  to  evidence  of  particular  instances  of  misconduct  of  the  witness  in  such  a  case,  see 
Bamfield  v.  Massey,  1  Camp.  460.  As  to  general  evidence  of  misconduct,  see  Dodd  v.  Norris, 
8  Id.  519 ;  Bate  v.  Hill,  1  C.  &  P.  100 ;  Verrey  v.  Watkins,  1  Id.  308. 
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AYOuld  corrupt  otter  witnesses, (1)  in  this  case  also  it  Las  been  determined, 
that  the  witness  should  be  previously  questioned  as  to  them,  in  the  cross- 
examination.  This  appears  from  an  answer  of  the  judges  to  a  question 
put  to  them  by  the  House  of  Lords,  in  The  Queen's  Case. (2)  The  ques- 
tion was  in  the  following  words  :  "  Whether,  when  a  witness  in  support 
of  a  prosecution  has  been  examined  in  chief,  and  has  not  been  asked  in 
cross-examination  as  to  declarations  made  bj  him,  or  acts  done  by  him, 
to  procure  persons  corruptly  to  give  evidence  in  support  of  the  prosecu- 
tion, it  would  be  competent  to  the  party  accused  to  examine  witnesses  in 
his  defence  for  the  purpose  of  proving  such  declarations  or  acts,  without 
first  calling  back  the  witness  to  be  examined  or  cross-examined  as  to  the 
fact,  whether  he  ever  made  such  declarations,  or  did  such  acts  ?"  Another 
question  was  the  following :  "  Whether  if  a  witness,  called  on  the  part  of 
a  plaintiff  or  prosecutor,  gives  evidence  against  the  defendant,  and  if,  after 
the  cross-examination  of  the  witness  by  the  defendant's  counsel,  they  dis- 
cover that  the  witness,  so  examined,  has  corrupted,  or  endeavored  to  cor- 
rupt another  person  to  give  false  testimony  in  such  cause  ;  the  defendant's 
counsel  may  not  be  permitted  to  give  evidence  of  such  corrupt  act  of  the 
witness,  without  calling  him  back?"  The  judges  were  of  opinion,  on 
both  quesiions,  that  the  proposed  proof  could  not  be  adduced  without  a 
previous  cross-examination  of  the  witness  as  to  the  subject  matter.  "  The 
general  rule,"  said  Abbott,  C.  J.,  "  and  the  general  practice  is  this  :  if  it 
be  intended  to  bring  the  credit  of  a  witness  into  question  by  proof  of 
anything  that  he  may  have  said  or  declaredvtouching  the  cause,  the  witness 
s  first  asked  upon  cross-examination,  whether  or  no  he  has  said  or  declared 
that  which  is  intended  to  be  proved." 

A  letter  written, (3)  or  a  deposition  signed  by  the  witness, (4)  may  be 
used  as  evidence  to  contradict  his  testimony ;  the  letter  or  deposition 
being  first  regularly  proved. 

Cross-examination  as  to  contradictory  written  statements.    'Writing  must  be  sliown  to  witness. 

The  rules  of  cross-examination  as  to  contradictory  written  statements, 
supposed  to  have  been  made  by  the  witness,  were  much  discussed  in  The 
Queen's  Case,  in  the  House  of  Lords.     On  one  occasion, (5)  the  following 


(1)  Att.  Gen.  v.  Hitchcock,  1  Exch.  E.  91. 

(2)  2  B.  &  B.  311 ;  Print.  Min.  Evid.  906.     See  Morgan  v.  Frees,  15  Barb.  N.  T.  352. 

(3)  De  Sailly  v.  Morgan,  2  Esp.  691.     See  infra,  p.  963,  u.  3. 
See  Bank  of  Kentucky  v.  Shier,  4  Rich.  233. 

(4)  As  to  what  is  sufficient  proof  of  an  answer  in  chancery  for  this  purpose,  see  Ewer  v.  Am- 
brose, 4  B.  &  C.  25.  As  to  proof  of  a  deposition  made  before  a  magistrate  in  a  summary  pro- 
ceeding, see  R.  V.  Howe,  6  Esp.  125;  S.  C,  1  Camp.  461. 

And  Williams  v.  Chapman,  7  Geo.  467.  In  respect  to  a  deposition  or  sworn  statement  of  the 
witness,  it  is  not  necessary  that  he  should  be  cross-examined  in  respect  to  its  contents  in  order 
to  render  it  admissible  for  the  purpose  of  impeaching  him.  Clapp  v.  "Wilson,  5  Denio,  285.  See, 
also,  Piokard  v.  Collins,  23  Barb.  444. 

(5)  In  llio  case  of  the  witness  Louisa  Dumont,  Print.  Evid.  328,  334. 
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question  was  put  to  the  judges  for  their  opinion  :(1)  "  "Whether  a  party  on 
cross-examination  would  be  allowed  to  represent,  in  the  statement  of  a 
question,  the  contents  of  a  letter,  and  to  ask  the  witness  whether  the  witness 
wrote  a  letter  to  any  person  with  such  contents,  or  contents  to  the  like 
effect,  without  having  first  shown  to  the  witness  the  letter,  and  haviug 
asked  the  witness  whether  the  witness  wrote  that  letter,  and  his  admitting 
that  he  wrote  such  letter  ?"  The  judges  were  of  opinion  that  the  question 
must  be  answered  in  the  negative ;  and  the  reasons  of  their  opinion,  as 
delivered  by  Abbott,  C.  J.,  were  that  "  the  contents  of  every  written 
paper  are,  according  to  the  ordinary  and  well-established  rules  of  evidence, 
to  be  proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper  be  in 
existence.(2)  The  proper  course,  therefore,  is  to  ask  the  witness  whether 
or  no  that  letter  is  of  the  handwriting  of  the  witness ;  if  the  witness  admits 
that  it  is  of  his  handwriting,  the  cross-examining  counsel  may,  at  his 
proper  season,  read  that  letter  as  evidence  ;(3)  and  when  the  letter  is  pro- 
duced, then  the  whole  of  the  letter  is  made  evidence.     One  of  the  reasons 


a)  2  B.  &  B.  286 ;  Print.  Evid.  p.  334     See,  also,  3  B.  &  C.  749. 

(2)  Note  599. — Ante,  of  the  text,  and  note  569.  The  same  general  rule  was  held  in  New 
York,  where  the  plaintiff  in  ejectment  having  proved  his  pedigree  by  a  witness,  the  defendant 
proposed  to  prove  an  absent  will,  by  the  same  witness,  on  cross-examination,  without  accounting 
for  its  non-production ;  and  did  so  at  the  circuit.  But  a  new  trial  was  granted  for  that  reason 
alone.  Jackson  ex  dem.  Van  Slyck  v.  Son,  2  Cain.  118  ;  Jackson  d.  Van  Rennselaer  v.  Clark 
there  cited,  S.  P.  These  cases  held,  that  you  are  by  no  means  absolved  from  the  usual  method, 
of  laying  the  foundation  for  secondary  evidence,  because  it  comes  out  on  cross-exanoination. 
Mitchell V.  Hinman,  8  Wend.  667,  671,  672,  S.  P.;  4  Rich.  233. 

In  Doran's  Lessee  v.  Kehoe  (1  Irish  T.  R.  350),  the  defendant  insisted  on  cross-examining  the 
plaintiff's  witness  to  prove  the  contents  of  a  receipt  in  the  defendant's  possession.  Held  inad- 
missible. The  paper  was  the  superior  evidence.  It  was  insisted  on  as  the  privilege  of  a  cross- 
examination.  Lord  Glonmel  denied  that.  He  said:  "  Indeed  cross-examination  has  gone  to  an 
unreasonable  length,  but  I  have  in  general  permitted  gentlemen  to  go  as  far  as  they  please, 
because  if  there  be  an  honest  case  on  the  other  side,  it  will  do  them  no  good.  But  this  receipt 
was  in  the  defendant's  possession."     Id.  352. 

Nor  can  you,  under  pretence  of  a  cross-examination,  be  permitted  to  give  in  evidence  an  agree- 
ment or  other  matter  varying  a  written  instrument  proved  on  the  other  side,  even  though  the 
matter  were  a  part  of  a  conversation  to  which  the  other  side  has  interrogated  the  witness. 
Reiohart  v.  Beidleman,  17  Serg.  &  Rawle,  41,  44.  In  this  case,  the  defendant's  witness  said  the 
plaintiff  admitted,  in  a  conversation  with  the  defendant,  a  credit  upon  a  note  not  bearing  interest. 
The  plaintiff,  on  cross-examination,  proposed  to  show  that  the  defendant,  in  th^  same  conversa- 
tion, admitted  that  the  note  was  to  carry  interest.     Held  inadmissible.     Id. 

(3)  In  De  Sailly  v.  Morgan  (2  Esp.  691),  where  a  letter  written  by  a  witness  was  given  in 
evidence  to  contradict  the  testimony  given  by  him  at  the  trial,  it  does  not  appear  that  there  was 
any  previous  cross-examination  as  to  statements  contained  in  the  letter.  And  in  fact  the  letter 
was  not  given  in  evidence  to  show  contradictory  statements  made  by  the  witness.  It  was  .ad- 
missible and  adduced  for  another  purpose.  The  action  was  by  a  schoolmaster  against  the  father 
of  two  boys,  for  their  education  at  the  plaintiff's  school.  The  witness  was  an  usher  in  the  school. 
He  was  asked  in  chief  (as  it  appears)  whether  attention  was  paid  to  the  morals  of  the  boys,  and 
he  answered  in  the  affirmative.  The  letter  produced  had  been  written  by  the  witness  to  another 
boy  who  had  been  at  the  school,  and  contained  several  very  immoral  passages,  and  was  therefore 
admissible  not  merely  to  contradict  the  witness,  but  to  shxjw  that  the  plaintiff's  ground  of  action 
failed. 
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for  the  rule  requiring  the  production  of  written  instruments,  is  in  order 
that  the  court  may  be  possessed  of  the  whole.  If  the  course  which  is 
here  proposed  should  be  followed,  the  cross-examining  counsel  may  put 
the  court  in  possession  only  of  a  part  of  the  contents  of  the  written  paper  ^ 
and  thus  the  court  may  never  be  in  possession  of  the  whole,  though  it 
may  happen  that  the  whole,  if  produced,  might  have  an  effect  very  dif- 
ferent from  that  which  might  be  produced  by  the  statement  of  a  part." 
The  writing,  therefore,  if  in  existence  and  producible,  ought  to  be  pro- 
duced and  shown  to  the  witness.(l) 

Only  part  need  be  shown. 

When  it  is  produced,  the  cross-examining  counsel  may,  if  he  thinks 
proper,  show  the  witness  only  a  part,  or  only  one  ox  more  lines  of  the 
letter,  and  not  the  whole  of  it ;  and  may  ask  the  witness  whether  he  wrote 
such  part,  or  such  one  or  more  lines.(2) 

If  the  witness  does  not  admit  that  he  wrote  the  part  shown  to  him,  he 
■cannot  be  cross-examined  as  to  the  contents  of  the  letter,  for  the  reasons 
already  given ;  namely,  that  the  paper  itself  ought  to  be  produced,  in 
order  that  the  whole  may  be  seen  and  the  one  part  explained  by  the 
■other.(3)  If,  on  the  other  hand,  the  witness  should  admit  that  he  wrote 
the  letter,  still  the  rule  with  respect  to  cross-examining  as  to  the  contents 
is  precisely  the  same  ;  the  counsel  cannot  inquire  of  the  witness  whether 
or  not  such  statements  are  in  the  letter ;  the  letter  itself  must  be  read,  to 

.show  whether  it  contains  such  statement.('i)  With  respect  to  the  proper 
time  for  reading  the  letter,  the  ordinary  rule  is,  that  it  shall  be  read  as  the 

•  evidence  of  the  cross-examining  counsel,  as  part  of  his  evidence  in  his 
turn,  after  he  shall  have  opened  his  case ;  but  if  he  suggests  to  the  court 

■  that  he  wishes  to  have  the  letter  read  immediately,  in  order  to  found  certain 
questions  upon  the  contents,  which  cannot  well  or  effectually  be  done 
without  reading  the  letter  itself,  in  that  case,  lor  the  more  convenient 
administration  of  justice,  the  letter  is  permitted  to  be  read  at  the  sugges- 
tion >of  the  counsel ;  still,  however,  it  must  be  considered  as  part  of  the 
evidence  of  the  cross-examining  counsel,  and  subject  to  all  the  conse- 
quences of  his  having  it  so  considered.(5) 

Cross-examining  as  to  lost  writing. 

The  rule,  above  laid  down,  for  cross-examining  a  witness  as  to  the  con- 
tents of  a  letter  or  other  writter  paper,  is  applicable,  at  the  furthest,  only 
to  a  case  in  which  the  writing  is  supposed  to  be  in  existence.     This 
.  appears  to  be  clear,  from  considering  the  opinion  cf  the  judges,  and  the 


(1)  Stamper  v.  Griffin,  12  Geo.  450. 

(2)  S.  C,  2  B.  k  B.  286;  Print.  Bvid.  p.  335. 

(3)  De  Sailly  v.  Morgan,  2  B.  &  B.  286 ;  Print.  Evid.  335. 

(4)  S.  0.,  2  B.  &  B.  288;  Print.  Evid.  p.  337. 

(5)  Ibid. 
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circumstances  out  of  wliich  the  question  arose.  The  letter  written  bj 
the  witness,  was,  in  that  case,  actually  in  the  possession  of  the  cross- 
examining  counsel,  produced  by  him,  and  shown  to  the  witness ;  the 
question  referred  to  the  judges,  proceeds  upon  the  supposition  of  the 
letter  being  producible ;  and  the  entire  reasoning  on  which  their  opinion 
is  founded,  expressly  refers  to  the  case  of  an  existing  paper.  They  held, 
in  the  case  proposed,  that  the  counsel  could  not  cross-examine  as  to  the 
contents  of  a  letter,  which  was  produced  and  shown  to  the  witness ; 
because-  "  the  contents  of  every  written  paper  are  to  be  proved  by  the 
paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence."  But  if  the 
paper  be  not  in  existence,  this  reasoning  will  not  apply.  If,  therefore,  a 
letter  written  by  the  witness,  is  proved  to  have  been  lost  or  destroyed  (in 
which  case,  the  only  mode  of  contradicting  him  would  be  by  producing 
afterwards  some  secondary  evidence  of  the  contents  of  the  letter),  it  would 
be  reasonable  and  proper  to  allow  the  counsel  to  cross-examine  the  witness 
as  to  the  contents  of  such  letter.  This,  indeed,  appears  to  be  the  only 
regular  mode  of  proceeding;  for,  as  the  credit  of  the  witness  may  be 
afterwards  impeached  by  proof  of  the  contents  of  the  lost  letter,  no  less 
than  by  the  production  of  an  original  letter,  justice  requires  that  the  wit- 
ness should  first  have  an  opportunity,  in  his  own  defence,  of  entering  into 
a  full  statement  of  what  he  has  written ;  and  this  statement  is  not  inferior, 
in  its  nature  as  evidence,  to  any  other  secondary  proof  of  the  contents, 
that  may  be  afterwards  produced  to  contradict  him.  This  latter  circum- 
stance distinguishes  the  case  from  that  before  mentioned,  in  which  the 
witness's  letter  was  in  the  possession  of  the  cross-examining  counsel,  and 
that  letter,  if  produced,  would  have  been  the  best,  and,  as  the  j  ndges  held, 
the  only  legitimate  proof  of  its  contents. 

The  same  principle  applies  as  to  the  cross-examination  upon  the  contents 
of  a  paper  which  is  not  in  the  possession  of  the  cross-examining  party,  and 
the  production  of  which  cannot  be  procured  by  the  ordinary  method. 

Antecedent  proof  of  loss,  &c.,  when  to  be  given. 

It  may,  perhaps,  be  suggested  that,  since  the  proof  of  the  loss  or  destruc- 
tion of  the  writing,  or  of  the  fact  that  it  is  not  in  the  possession  of  the 
cross  examining  party,  is  strictly  necessary,  before  the  counsel  in  such 
case  can  cross-examine  as  to  its  contents,  the  introduction  of  such  antece- 
dent proof  might  occasion  great  inconvenience,  by  disturbing  the  regular 
progress  of  the  cause,  and  distracting  the  attention.  But  when  this 
inconvenience  is  likely  to  be  felt  in  any  great  degree,  it  will  be  always  in 
the  power  of  the  judge,  if  he  shall  think  proper,  either  to  admit,  in  the 
first  instance,  the  witness's  statement  of  the  contents  of  the  writing,  or  to 
reserve  the  power  of  cross-examining  as  to  its  contents,  until  the  time  has 
arrived  when  the  counsel  on  the  opposite  side  shall  enter  upon  his  case. 

In  some  older  cases,  the  giving  such  antecedent  proof  has  been  con- 
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sidered  irregular,(l)  but,  in  recent  times,  that  course  has  been  frequently- 
adopted. 

Thus,  in  a  criminal  case,  (2)  where  it  was  proposed  to  cross-examine  a 
■witness  as  to  a  statement  made  hj  him  in  his  depositions  before  the  com- 
mitting magistrate,  the  depositions  having  been  lost,(3)  the  loss  was  proved, 
and  secondary  evidence  of  the  contents  of  the  depositions  was  given  be- 
fore the  witness  was  cross-examined.(4)  So,  counsel  have  been  per- 
mitted, during  the  cross-examination  of  an  adverse  witness,  to  call  upon 
the  opposite  party  to  produce  a  document  which  he  has  received  notice 
to  produce,  (5)  or  to  call  a  person  to  do  so,  who  has  been  served  with  a 
svhpmna  duces  iecum.{Q) 

Cross-examination  as  to  previous  statements,  must  show  whether  they  were  in  writing  or  in  words. 
Another  discussion  in  The  Queen's  Case,  connected  with  this  subject, 
arose  on  a  question,  put  by  the  cross-examining  counsel  to  a  witness, 
which  was  as  follows  :  "  Whether  he  had  ever  represented  to  any  person, 
after  he  had  left  the  service  of  the  princess,  that  he  had  taxed  himself 
with  ingratitude  towards  a  generous  mistress?"  On  this,  the  attorney- 
general  submitted  that  the  question  should  be  put,  whether  he  had  so 
represented  himself  in  conversation  ;  for  that,  if  the  representation  was  in 
writing,  the  writing  itself  should  be  produced  before  the  question  could 
be  put.  After  an  argument  upon  the  point,  the  following  question  was 
put  to  the  judges :  "  Whether  counsel  in  cross-examining  are  entitled,  if 
the  counsel  on  the  other  side  object  to  it,  to  ask  a  witness  whether  he 
has  made  representations  of  a  particular  nature,  not  specifying  in  his 
question  whether  the  question  refers  to  representations  in  writing  or  in 
words."(7)  Abbott,  0.  J.,  in  delivering  the  opinion  of  the  judges,  ob- 
served, that  they  felt  some  difficulty  in  giving  a  distinct  answer  to  that 
proposition,  as  they  did  not  remember  an  instance  of  a  question  having 
been  asked  by  the  cross-examining  counsel,  precisely  in  those  words,  and 
they  were  not  aware  of  any  established  practice  distinctly  referring  to 
such  a  question.  The  lord  chief  justice  then  adverted  to  the  rule  of  law 
respecting  the  examination  of  a  witness  as  to  a  contract  or  agreement,  in 
which  case,  if  the  counsel  on  the  one  side  were  to  put  a  question  generally 
as  to  the  contract,  the  ordinary  course  is  for  the  counsel  on  the  other  side 
to  interpose  an  intermediate  question,  whether  the  contract  referred  to  was 
in  writing,  and  if  the  contract  should  appear  to  have  been  in  writing,  then 
all  further  inquiry  would  be  stopped,  because  the  writing  itself  must  be 


(1)  See  Graham  v.  Dyster,  2  Starts.  R.  23 ;  Sideways  v.  Dyson,  Id.  49. 

(2)  R.  V.  Shellard,  9  C.  &  P.  211. 

(3)  See  supra,  p.  235. 

(4)  See  also  Davies  v.  Davies,  9  C.  &  P.  252. 

(5)  Calvert  v.  Flower,  1  G.kV.  386. 

(6)  Att.  Gen.  v.-  Bond,  9  0.  &  P.  189. 

(7)  2  B.  &  B,  292;  Print,  Evid.  p.  446. 
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produced.  With  reference  to  this  established  rule  they  considered  the 
question  proposed  to  them,  and  were  of  opinion  that  the  witness  could  not 
properly  be  asked,  on  cross-examination,  whether  he  had  written  such  a 
thing,  the  proper  course  being  to  put  the  writing  into  his  hands,  and  ask 
him  whether  it  be  his  writing :  they  considered  also,  that  if  the  witness 
were  asked  whether  he  had  represented  such  a  thing,  they  should  direct 
the  counsel  to  ask  whether  the  representation  had  been  made  in  writing, 
o.r  by  words ;  if  the  counsel  should  ask  whether  it  had  been  made  in 
writing,  the  counsel  on  the  other  side  would  object  to  the  question ;  if  he 
should  ask  whether  it  had  been  made  by  words,  that  is,  whether  the 
witness  had  said  so  and  so,  the  counsel  would  undoubtedly  have  a  right 
to  put  that  question. 

Rules  as  to  eroas-examining  from  depositions. 

Connected  with  this  subject  it  may  be  observed,  that  since  the  passing 
of  the  Prisoners'  Counsel  Act  (6  &  7  Wm.  TV,  c.  114),  |the  judges  have 
laid  down  the  .following  rules  of  practice  as  to  the  cross-examination  of 
witnesses  whose  depositions  have  been  returned  by  the  committing  mag- 
istrate.(1) 

1.  "  Where  a  witness  for  the  crown  has  made  a  deposition  before  a 
magistrate,  he  cannot,  upon  his  cross-examination  by  the  prisoner's  counsel, 
be  asked  whether  he  did  or  did  not  in  his  deposition  make  such  a  state- 
ment, until  the  deposition  has  been  read,  in  order  to  manifest  whether 
such  statement  is  or  is  not  contained  therein ;  and  such  deposition  must 
be  read  as  part  of  the  evidence  of  the  cross-examining  counsel. 

2.  "  After  such  "deposition  has  been  read,  the  prisoner's  counsel  may 
proceed  in  his  cross-examination  of  the  witness  as  to  any  supposed  con- 
tradiction or  variance  between  the  testimony  of  the  witness  ^n  court  and 
his  former  deposition ;  after  which  the  counsel  for  the  prosecution  may 
examine  the  witness,  and,  after  the  prisoner's  counsel  has  addressed  the 
jury,  will  he  entitled  to  the  reply  ;  and  in  case  the  counsel  for  the  pris- 
oner comments  upon  any  supposed  variance  or  contradiction  without  hav- 
ing read  the  deposition,  the  court  may  direct  it  to  be  read,  and  the  coun- 
sel for  the  prosecution  will  be  entitled  to  reply  upon  it. 

3.  "  The  witness  cannot  in  his  cross-examination  be  compelled  to  answer 
whether  he  did,  or  did  not,  make  such  a  statement  before  the  magistrate, 
until  after  his  deposition  has  been  read  and  it  appears  that  it  contains  no 
mention  of  such  statement ;  in  that  event,  the  counsel  for  the  prisoner 
may  proceed  with  his  cross-examination,  and  if  the  witness  admits  such  a 
statement  to  have  been  made,  he  may  comment  upon  such  omission,  or 
upon  the  effect  of  it  upon  the  other  part  of  his  testimony ;  or  if  the  wit- 
ness denies  that  he  made  such  statement,  the  counsel  for  the  prisoner  may 
then,  if  such  statement  be  material  to  the  matter  in  issue,  call  witnesses  to 

(1)  See  7  0.  &  P.  6lQ. 
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prove  tbat  he  made  such  statement.  But,  in  either  event,  the  reading  of 
the  deposition  is  the  prisoner's  evidence,  and  the  counsel  for  the  prosecu- 
tion will  be  entitled  to  reply." 

These  rules  were  framed  in  consequence  of  the  frequency  of  objections 
started  by  counsel  after  the  passing  of  the  Prisoners'  Counsel  Act,  as  to 
trifling  variations  between  the  testimony  of  a  witness  given  upon  the 
trial  and  the  statement  taken  down  in  writing  before  the  committing 
magistrate.  They  are  not  founded,  however^  upon  any  arbitrary  regula- 
tion,(1)  but  appear  to  fall  strictly  within  the  principle  laid  down  in  The 
Queen's  Case  ;(2)  f(;r  the  statements  of  the  witnesses  before  the  magistrate 
being  required  by  statute(3)  to  be  reduced  into  writing  in  the  form  of 
depositions,  such  depositions  become  the  primary  evidence  of  what  was 
stated  by  the  witnesses,  and  stand  upon  the  same  footing  as  any  other 
written  documents. 

Depositions  not  to  Ibe  shown  to  witness,  unless  put  in. 

Various  attempts,  however,  were  made  by  counsel  retained  on  behalf  of 
prisoners  to  evade  the  stringency  of  these  rules,  and  to  endeavor  to  estab- 
lish contradictions  between  the  deposition  of  a  witness  and  his  viva  voce 
testimony,  without  putting  the  deposition  in  evidence,  and  thereby  con- 
ferring a  right  of  reply  on  the  prosecuting  counsel ;  in  particular,  a  prac- 
tice had  grown  up  for  the  cross-examining  counsel  to  put  into  the  hands  of 
a  witness  his  deposition  and  desire  him  to  read  it,  and  then  ask  him  whether 
he  still  persevered  in  the  statement  already  made  in  his  evidence  in 
court  ;(4)  or,  if  the  witness  could  not  read,  in  some  instances  the  deposi- 
tion was  permitted  to  be  read  over  to  him  out  of  court  ;(5)  but  it  has  re- 
cently been  decided(6)  that  such  a  course  is  improper  and  will  not  be  per- 
mitted ;  and  that  the  proper  course  is  to  read  the  deposition  over  to  the 
witness  at  the  time,  and  then  cross-examine  upon  it,  or  to  put  it  in  after- 
wards as  evidence  for  the  prisoner.  (^7) 

In  another  recent  case,(8)  the  counsel  for  the  prisoner  proposed  to  put 
into  the  hands  of  a  witness  his  depositions  taken  before  the  magistrates, 
and  to  ask  him  whether  he  recollected  certain  facts  when  he  was  before 
the  magistrates,  with  a  view  to  cross-examine  him  as  to  those  facts ;  not, 
as  was  said,  to  establish  a  contradiction  between  his  statement  before  the 


(1)  See  what  was  said  by  counsel  arguendo,  in  E.  v.  Edwards,  8  C.  &  P.  26,  21,  28. 

(2)  Ut  supra,  p.  962. 

(3)  See  11  &  12  Vict.  c.  42,  §  11,  swpra. 

(4)  See  the  statement  laid  before  the  judges,  by  Parke,  B.,  2  Den.  Or.  Ca.  Res.  247.    See  also 
R.  V.  Edwards,  8  C.  &  P.  26,  31. 

(5)  In  R.  V.  Russell  (Liverpool  Sum.  Ass.  1842),  a  trial  for  child  murder,  Lord  Denman,  C.  J., 
would  not  permit  this  course  to  be  adopted. 

(6)  R.  V.  Ford,  2  Den.  Cr.  Ca.  Res.  245. 
(1)  By  Lord  Campbell,  C.  J.,  Id.  248. 

(8)  R.  V.  Newton,  Shropshire  Spring  Ass.,  21  jlaroh,  1850. 
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magistrates  and  Ms  evidence  on  the  trial,  but  merely  to  test  the  strength 
of  his  recollection.  The  case  had  been  tried  twice  before,  the  jury  on 
both  occasions  having  been  discharged.  On  the  first  trial,  Coltman,  J., 
though  with  great  hesitation  and  reluctance,  allowed  the  course  to  be 
adopted,  the  counsel  for  the  prosecution  not  pressing  the  objection  to  it. 
On  the  second  trial,  Eolfe,  B.,  permitted  the  same  course  to  be  adopted 
upon  the  authority  of  what  had  been  done  by  Coltman,  J. ;  though  his 
Lordship  said  he  thought  the  question  absurd,  as  it  was  not  possible  for 
any  one  to  say  what  he  had  recollected  on  a  former  occasion,  but  that  the 
answer  might  be  taken  for  what  it  was  worth.  On  the  third  trial,  Patte- 
son,  J.,  however,  said  that  nothing  could  be  more  absurd,  and  he  would 
not  permit  it,  as  he  would  not  allow  that  to  be  done  indirectly  which 
could  not  be  done  directly. 

What  witness  may  be  asked  as  to  former  statements. 

In  pursuance  of  these  rules,  counsel  will  not  be  permitted  to  ask  a  wit- 
ness on  cross-examination,  in  general  terms,  whether  he  has  always  told 
the  same  story  ;  but  the  question  must  be  quajified  by  adding,  "  except 
when  you  were  before  the  magistrate,"  or  "  the  coroner,"  as  the  case  may 
be.(l)  But  the  judges  tliemselves  are  not  bound  by  these  rules,  and  will, 
if  the  justice  of  the  case  appears  to  require  it,  look  at  the  depositions 
while  a  witness  is  giving  his  evidence,  and  question  him  as  to  any  discre- 
pancy between  them  and  his  evidence  as  given  in  court.(2) 

Statements  on  which  witness  may  be  contradicted  must  be  material  to  issue. 

Having  considered  the  first  proviso  to  the  rule  under  consideration, (3) 
namely,  that  before  a  witness  is  contradicted  as  to  previous  statements 
made  by  him,  he  must  be  cross-examined  as  to  those  statements,  and  hav- 
ing pointed  out  the  manner  in  which  such  cross-examination  is  to  be  con- 
ducted; it  is  proposed  now  to  consider  the  second  proviso,  namely,  that 
the  statements  as  to  which  the  witness  can  be  contradicted  must  be  mate- 
rial to  the  question  in  issue.(4) 

What  statements  are  material. 

This  branch  of  the  rule  was  fully  recognized  in  the  late  case  of  The 


(1)  R.  V.  Holden,  8  C.  &  P.  606;  E.  v.  Shellard,  9  Id.  2'r7. 

(2)  By  Littledale,  J.,  with  the  approbation  of  Coleridge,  J.,  in  R.  v.  Edwards,  8  0.  &  P.  26. 
In  R.  V.  Holden  (vi  supra),  Patteson,  J.,  however,  refused  to  adopt  this  course,  saying  to  the 
prisoner's  counsel,  "  I  shall  not  break  the  law,  and  you  must  not." 

(3)  Supra,  p.  938. 

(4)  See  what  is  said  on  this  point  by  Pairke,  B.,  in  Crowley  v.  Page,  '7  0.  &  P.  "ISl,  swpra,  p.  96ft. 

The  case  of  Patehin  v.  The  Astor  Mutual  Ins.  Co.  (3  Kernan  N.  Y.  268  \  {^resented  the  ques- 
tion whether  a  certain  steamer  was  seaworthy  or  not;  and  one  of  the  plaintiff's  witnesses,  who 
was  the  engineer  on  board,  testified  that  she  was  perfectly  safe,  &c. ;  and  on  his  cross-examina- 
tion, denied  having  said,  directly  after  the  explosion,  causing  great  loss  of  life,  "  My  God  1  is  it 
possible  that  go  many  lives  should  be  lost,  v^Iierl  $500  expended  on  those  water  jackets  would 
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Attorn ey-Greneral  agt.  Hitc]icock,(l)  where  the  question  was  fully  discussed 
as  to  what  matters  were  to  be  considered  material  to  the  issue,  and  what 
were  merely  collateral  thereto,  as  to  which  latter  the  witness  could  not'  be 
contradicted. 

Pollock,  C.  B.,  in  that  case,  stated(2)  that  the  test  whether  the  matter  is 
collateral  or  not,  is  this :  if  the  answer  of  a  witness  is  a  matter  which  the 
cross-examining  party  would  be  allowed  on  his  part  to  prove  in  evidence ; 
if  it  have  such  a  connection  with  the  issue  that  such  party  would  be 
allowed  to  give  it  in  evidence — then  it  is  a  matter  in  which  the  witness 
may  be  contradicted.  "  Or  it  may  be  as  well  put,"  added  his  Lordship, 
"  or  perhaps  better,  in  the  language  of  my  brother  Alderson  (during  the 
argument),  that,  if  you  ask  a  witness  whether  he  has  said  so  and  so,  and 
the  matter  he  is  supposed  to  have  said  would,  if  he  had  said  it,  contradict 
any  other  part  of  his  testimony,  then  you  may  call  another  witness  to 
prove  that  he  had  said  so,  in  order  that  the  jury  may  believe  the  account 
of  the  transaction  which  he  gave  to  that  other  witness  to  be  the  truth, 
and  that  the  statement  he  made  on  oath  in  the  witness  box  is  not  true." 
Alderson,  B.,  himself,  laid  down  the  rule  thus  :(3)  "  A  witness  may  be 
asked  any  question,  which,  if  answered,  would  qualify  or  contradict  some 
previous  part  of  that  witness's  testimony,  given  on  the  trial  of  the  issue ; 
and  if  that  question  is  so  put  to  him  and  answered,  the  opposite  party  may 
then  contradict  him,  and  for  this  simple  reason,  that  the  contradiction  qual- 
ifies or  contradicts  the  previous  part  of  the  witness's  testimony,  and  so 
removes  it.  It  is  true  the  effect  of  the  contradiction  is  something  beyond 
that,  as  tending  to  show  that  no  part  of  the  witness's  testimony  can  be 
relied  on ;  but  the  effect  would  be  the  same,  if  the  question  had  been 
answered  in  the  af&rmative.  Now  the  question  is  this,  can  you  ask  a 
witness  as  to  what  he  is  supposed  to  have  said  on  a  previous  occasion  ? 
You  may  ask  him  as  to  any  fact  material  to  the  issue ;  and  if  he  denies  it, 
you  may  prove  that  fact,  as  you  are  at  liberty  to  prove  any  fact  material 
to  the  issue  ;  and  in  that  case,  though  it  may  not  be  thought  necessary  to 
put  the  question  previously  to  the  witness,  yet  it  would  be  but  just  to 
do  so." 

Where  contradiction  permitted. 

Some  instances  will  now  be  given  of  what  have  been  considered  mate- 
rial or  immaterial  questions  upon  which  a  witness  might  be  contradicted. 

On  the  trial  of  Lord  Stafford,(4)  proof  was  admitted  on  the  part  of  the 


have  saved  tlie  wliole,"  or  of  expressing  that  idea.  And  the  defendant  then  offered  to  prove 
that  he  had,  in  referring  to  the  cause  of  the  disaster,  used  those  words  y  and  tliia  evidence  being 
rejected,  a  new  trial  was  ordered. 

(1)  1  Exch.  R.  91. 

(2)  1  Bxch.  R.  99. 

(3)  Id.  102. 

(4)  1  How.  St.  Tr.  1400 ;  and  Morgan  v.  Frees,  16  Barb,  352 ;  Newton  v.  Harris,  2  Sold.  345. 
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prisoner,  that  Dagdale,  one  of  the  witnesses  for  the  prosecution,  had  en- 
deavored to  suborn  witnesses  to  give  false  evidence.(l) 

Using  revengefial  language  against  the  adverse  party. 

It  is  not  irrelevant,  on  the  trial  of  a  prisoner,  to  inquire,  in  cross- 
examining  a  witness,  whether,  in  consequence  of  being  charged  with  rob- 
bing the  prisoner,  he  had  not  said  that  he  would  be  revenged  upon  him ; 
and  if  the  witness  deny  having  used  such  a  threat,  evidence  may  be  given 
to  contradict  him.(2) 

Connection  of  witness  with  the  party  calling. 

In  the  case  of  Thomas  agt.  David,  (3)  in  an  action  on  a  promissory  note, 
the  execution  of  which  by  the  defendant  was  disputed,  a  female  servant 
of  the  plaiotiff,  who  appeared  on  the  note  to  be  the  attesting  witness  to 
the  defendant's  signature,  was  called  as  a  witness  for  the  plaintiff ;  being 
asked  in  cross-examination  whether  she  did  not  constantly  sleep  in  the 
same  bed  with  him,  she  denied  the  fact.  It  being  then  proposed  to  call  a 
witness  to  prove  the  fact,  the  counsel  on  the  other  side  objected  that  the 
effect  of  such  evidence  would  be  only  to  contradict  the  witness  on  a  col- 
lateral point ;  but  Coleridge,  J.,  is  reported  to  have  said,  "  Is  it  not  mate- 
rial to  the  issue  whether  the  material  witness,  who  comes  to  support  the 
plaintiff's  case,  is  his  kept  mistress  ?  If  the  question  had  been,  whether 
the  witness  had  walked  the  streets  as  a  common  prostitute,  I  think  that 
would  have  been  collateral  to  the  issue,  and  that  if  the  witness  had  denied 
such  a  charge,  she  could  not  have  been  contradicted  ;(4)  but  here  the 
question  is,  whether  the  witness  had  contracted  such  a  relation  with  the 
plaintiff  as  might  induce  her  the  more  readily  to  conspire  with  him  to 
support  a  forgery, — just  in  the  same  way  as  if  she  was  the  sister  or 
daughter  of  the  plaintiff,  and  had  denied  the  fact."  The  evidence  was 
accordingly  admitted. 

Where  the  question  turned  on  the  consideration  that  passed  for  dis- 
counting a  bill  on  which  the  action  was  brought,  Lord  Tenterden,  C.  J., 
held  that  what  a  witness  said  on  a  former  trial  between  the  same  parties 
respecting  another  bill,  which  was  discounted  at  the  same  time  and  under 
the  same  circumstances,  was  not  a  collateral  matter.  (5) 


(1)  But  see  Harris  v.  Tippet,  2  Camp.  63V,  mfra,  p.  912. 

(2)  R.  V.  Tewin,  2  Camp.  638,  n. 

Bixby  T.  State,  15  Ark.  395 ;  Titus  v.  Ash,  4  Poster  (N.  H.)  319  ;  Stariss  v.  The  People,  5 
Denio  R.  108 ;  Newton  v.  Harris,  2  Selden  R.  345. 

(3)  7  C.  &  P.  350.  See  these  last  three  cases  explained  and  commented  on  by  Pollock,  C.  B., 
1  Bxch.  R.  100,  101,  and  by  Alderson,  B.,  Id.  102,  103.  See  also  R.  v.  St.  George,  9  C. 
&  P.  189. 

(4)  State  V.  Randolph,  24  Conn.  363. 
(6)  Meagoe  v.  Simmons,  3  C.  &  P.  16. 
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Wlere  contradiotion  not  permitted. 

It  has  been  ruled,  that  an  inquiry  of  a  witness  in  cross-examination, 
whether  he  had  not  attempted  to  dissuade  another  witness,  examined  on 
the  other  side,  from  being  present  at  the  trial,  is  so  far  immaterial  to  the 
issue,  that  if  the  witness  answer  in  the  negative  (namely,  that  he  never 
made  such  an  attempt),  evidence  to  contradict  him  on  that  point  would 
not  be  admissible.(l)  Yet  certainly  it  might  be  of  great  importance  in 
some  oases,  especially  where  there  is  a  striking  discrepancy  between  the 
evidence  of  the  two  witnesses,  to  show  that  the  one  has  been  guilty  of  a 
dishonest  and  corrupt  attempt  to  seduce  the  other  from  appearing  at  the 
trial ;  and  it  seems  strictly  relevant  to  the  matters  in  issue  and  to  the 
whole  cause,  and  it  may  sometimes  be  necessary  for  the  discovery  of 
truth.(2)  If  it  were  proved,  in  cross-examination,  that  the  defendant  him- 
self had  induced  the  witness  to  make  such  a  dishonest  attempt  upon  the 
most  material  witness  on  the  other  side,  that  surely  would  be  very  much 
like  an  admission  by  the  defendant  of  the  truth  and  justice  of  the  plain- 
tiff's claim. 

In  the  case  of  The  Attorney-General  agt.  Hitchcock,(3)  which  was  an 
information  under  the  revenue  laws,  a  witness  who  had  given  material 
evidence  as  to  the  fact  in  issue,  was  asked  on  cross-examination  y/hether 
he  had  not  said  that  the  officers  of  the  crown  had  offered  him  a  bribe  to 
give  that  evidence ;  he  denied  that  he  had  ever  said  so ;  and  it  was  held 
that  evidence  was  inadmissible  to  contradict  him  upon  this  point  by  show- 
ing that  he  had  made  such  a  statement. 

Tlie  opinion  of  a  witness,  called  by  the  defendant,  as  to  the  defendant's 
chance  of  success,  or  the  merits  of  his  defence,  is  not  matter  on  which  he 
can  be  afterwards  contradicted,  if  he  denies  the  statement  imputed  to 
him.(4)  The  rule  might  be  otherwise  if  he  had  expressed,  beyond  mere 
opinion,  ill-will  against  the  opposite  party,  or  excess  of  zeal  as  a  witness. 

Be-examination  as  to  former  statements. 

As  the  object  of  cross-examining  a  witness  respecting  a  former  state- 
iiient,  supposed  to  have  been  made  by  him,  is  to  impeach  the  truth  and 
ci'edit  of  his  testimony,  so,  on  the  other  hand,  the  object  of  the  re-exami- 
nation is  to  give  him  an  opportunity  of  showing  the  consistency  of  his 
statements,  and  of  vindicating  his  character.  Upon  tins  subject,  it  is  ma- 
terial to  consider  how  far  the  witness  may  be  re  examined  as  to  other 
parts  of  the  same  statement.  If  that  which  the  witness  has  stated,  in  an- 
'  swer  to  the  question  on  his  cross-examination,,  arose  out  of  the  inquiries  of 
the  person  with  whom  he  had  the  conversatiun^  the  witness  maj  be  asked 


(1)  By  Lawrence,  J.,  in  Harris  v.  Tippet,  2  Camp.  63'J. 

(2)  See  Lord  Stafford's  Case,  T  How.  St.  Tr.  1400,  supra,  p.  9t0. 

(3)  1  Bxch.  E.  91 

(4)  Elton  V.  Larkins,  5  C.  &  P.  385.    See  also  Holmes  v.  Anderson,  18  Barb,  N.  T,  420! 
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in  the  re-examination  what  those  inquiries  were.  He  may  also  be  asked 
what  induced  him  to  give  to  that  person  the  account  which  he  has  stated 
in  the  cross-examination.(l)  The  general  rule  is,  that  counsel  have  a 
right,  upon  re-examination,  to  ask  all  questions  which  may  be  proper  to 
draw  forth  an  explanation  of  the  sense  and  meaning  of  the  expressions 
used  by  the  witness  on  cross-examination,  if  they  be  in  themselves  doubt- 
ful, and  also  an  explanation  of  the  motive  by  which  the  witness  was  in- 
duced to  use  those  expressions ;  he  has  no  right  to  go  further,  and  to  in- 
troduce matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motive  of  the  witness.  And  as  many  things 
may  pass  in  one  and  the  same  conversation  relating  to  the  subject  of  the 
conversation,  which  yet  do  not  relate  to  his  motive,  or  to  the  meaning  of 
his  expressions,  the  counsel  are  not  entitled  to  re-examine  to  such  parts  of 
the  conversation.(2) 

A  distinction  was  made  on  one  occasion(3)  between  a  conversation 
which  a  witness  may  have  had  with  a  party  to  the  suit,  and  a  conversation 
with  a  third  person ;  and  in  the  former  case  the  right  of  re-examination 
was  supposed  to  extend  to  all  matters  forming  part  of  the  same  conversa- 
tioa,  though  not  connected  with  the  subject  of  cross-examination,  provided 
it  related  to  the  subject  matter  of  the  suit.  But  this  distinction  has  since 
been  held  to  be  untenable. (4)  This  subject,  however,  has  been  fully  dis- 
cussed in  a  former  portion  of  this  work.  (5) 

Ee-examination  as  to  otjeotionable  evidence  in  cross-examination. 

In  general,  if  a  witness  on  cross  examination  voluntarily  give  inadmis- 
sible evidence,  it  will  not  be  inserted  in  the  judge's  notes,  nor  can  it  be 
treated  as  evidence  in  the  cause ;  for  an  adverse  witness  cannot  obtrude 
evidence  against  a  party  on  cross  examination,  which  he  could  not  give  in 
chief;  but  if  a  party  choose  to  cross-examine  the  witness  as  to  inadmis- 
sible facts,  the  other  party  is  entitled  to  re-examine  him  as  to  evidence  so 
given.(6) 

'Former  consistent  statements,  not  evidence  in  reply,  as  confirmation. 

Chief  Baron  Gilbert  was  of  opinion,  that  the  party  who  called  the  wit- 
ness against  whom  contradictory  statements  have  been  proved,  might 
show  that  he  affirmed  the  same  thing  before  on  other  occasions,  and  that 
lie  is  still  consistent  with  himself.(7)     This,  however,  has  been  doubted. 


(1)  See  The  Queen's  Case,  2  B.  &  B.  294;  Print.  Evid.  453,  454. 

(2)  By  Abbott,  C.  J.,  in  Tlie  Queen's  Case,  2  B.  &  B.  297. 
3)  Ibid. 

(4)  Prince  v.  Same,  T  A.  &  B.  627. 

(5)  Ante,  Vol.  I,  Chap.  8,  Sect.  10. 

{6)  Blewett  V.  tregonning,  3  A.  &  E.  584. 

(7)  Gilb.  Ev.  135;  Hawk.  P.  C.  b.  2,  c.  46,  §  48.  And  see  Lutterel  v.  BeyneU,  1  Mod. 
282 ;  and  Sir  J.  Friend's  Case,  13  How.  St.  Tr.  32.  See  also  Harrison's  Case,  12  Id.  861 ;  in 
which  case  this  confirmatory  evidence  was  offered  in  chief; — ^whioh  would  not  now  be  allowed. 


974  Of  the  Rules  for  the  Mcamination  of  Witnesses.  [CH.  X. 

and  with  good  reason.  Mr.  Justice  Buller  lays  it  down,  that  such  evi- 
dence is  clearly  not  admissible  in  chief,  and  it  seems  doubtful,  he  adds, 
whether  it  is  so  in  reply.(l)  And  Byre,  C.  J.,  is  represented  as  having 
rejected  such  evidence,  even  when  offered  on  behalf  of  a  defendant,  in  a 
prosecution  for  perjury.(2)  It  maybe  observed  on  this  kind  of  evidence  in 
general,  that  a  representation  without  oath  can  scarcely  be  considered  as 
any  confirmation  of  a  statement  upon  oath.  It  is  the  oath  that  confirms, 
and  the  bare  assertion  that  requires  confirmation.  The  probability  is, 
that  in  almost  every  case  the  witness  who  swears  to  certain  facts  at  the 
trial  has  been  heard  to  assert  the  same  facts  before  the  trial ;  and  it  is  not 
so  much  in  support  of  his  character,  that  he  has  given  at  other  times  the 
same  account,  as  it  would  be  to  his  discredit,  that  he  should  ever  have 
made  one  different.  The  imputation  on  his  veracity  results  from  the  fact 
of  his  having  contradicted  himself,  and  this  is  not  in  the  least  controverted 
or  explained  by  the  evidence  in  question.  If  a  witness  has  made  a  state- 
ment a  dozen  times  in  one  way,  and  a  dozen  times  another  way  directly 
contrary,  the  only  inference  must  be,  that  he  is  utterly  destitute  of  all  title 
to  credit.  In  one  point  of  view,  however,  a  former  statement  by  the  wit- 
ness appears  to  be  admissible  in  confirmation  of  his  evidence  ;  and  that  is, 
where  the  counsel  on  the  other  side  impute  a  design  to  misrepresent  from 
some  motive  of  interest  or  relationship  :  in  that  case,  perhaps,  in  order  to 
repel  such  an  imputation,  it  might  be  proper  to  show,  that  the  witness 
made  a  similar  statement  at  a  time  when  the  supposed  motive  did  not  ex- 
ist, or  when  motives  of  interest  would  have  prompted  him  to  make  a  dif- 
ferent statement  of  the  "facts. 


(1)  B.  N.  P.  294.  And  see  R.  v.  Parker,  3  Doug.  242,  244,  where  Buller,  J.,  laid  down:  "  It 
is  now  settled  that  what  a  witness  said  not  upon  oath  would  not  be  admitted  to  confirm  what  he 
said  upon  oath." 

See,  also,  Smith  v.  Stiokney,  17  Barb.  (N.  T.)  489 ;  March  v.  Harrall,  1  Jones'  Law  (N.  C.)  329  ; 
and  Eobb  v.  Hackley,  23  Wend.  50. 

(2)  So  said  by  Lord  Redesdale,  in  the  Berkeley  Peerage  Case,  5th  June,  1811,  The  occasion 
of  the  discussion  which  took  place,  was  as  follows :  One  of  the  peel's  inquired  of  a  witness,  who 
had  been  cross-examined  and  re-examined,  as  to  statements  made  by  Lady  Berkeley  on  a 
former  occasion,  respecting  her  supposed  marriage.  The  solicitor-general  suggested  to  the  com- 
mittee, whether  this  was  the  regular  course  of  proceeding,  and  stated  what  he  conceived  to  be 
the  general  rule  upon  the  subject.  The  admissibility  of  the  former  statements  was  then  much 
discussed.  After  the  arguments  of  counsel  on  both  sides,  Lord  Redesdale  said  he  had  always 
understood  that,  for  the  purpose  of  impugning  the  testimony  of  a  witness,  his  declaration  at 
another  time  might  be  inquired  into,  but  not  for  the  purpose  of  confirming  his  evidence.  And 
the  Lord  Chancellor  expressed  his  decided  opinion  that  this  was  the  true  rule  to  be  observed  by 
the  counsel  in  the  cause ;  but  considering  the  house  as,  in  some  degree,  standing  both  in  the 
situation  of  the  counsel  for  the  claimant  and  of  the  counsel  against  the  cUiimant,  he  was  of 
opinion  that  the  question  might  be  properly  asked  by  the  house,  though  it  could  not  be  asked  by 
the  counsel  on  one  side;  but,  with  respect  to  the  answer  to  the  question,  it  might  be  the 
question  of  future  consideration,  whether  it  ought  to  stand  upon  the  minutes  as  evidence.  The 
question  respecting  the  former  representations  of  Lady  Berkeley  was,  therefore,  repeated  by  one 
of  the  lords,  and  the  answer  entered  among  the  minutes,  subject  to  future  revision.     MS. 
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Character  of  attesting  witness  deceased. 

If  an  attesting  witness  to  a  will  or  deed  impeacii  its  validity  on  the 
ground  of  fraud,  and  accuse  otter  subscribing  witnesses,  who  are  dead,  of 
being  accomplices  in  the  fraud,  the  party  claiming  under  the  instrument 
may  give  evidence  of  their  general  good  character :  for,  if  living,  they 
might  be  produced  as  witnesses,  and  their  character  might  then  be  the 
subject  of  examination ;  and,  after  their  death,  an  opportunity  ought  to  be 
given  to  show  what  credit  is  to  be  attached  to  their  attestation.(l)  The 
only  mode  left,  in  such  a  case,  of  doing  justice  to  the  person  impeached,  is 
by  inquiring  into  his  general  character. 

In  the  common  case,  where  a  witness  for  the  plaintiff  asserts  one  thing, 
and  a  witness  for  the  defendant  asserts  another,  and  direct  fraud  is  not  im. 
puted  to  either,  evidence  to  general  character  is  not  admissible.(2) 


(1)  r>oe  d.  Walker  v.  Stephenson,  3  Esp.  284;  Doe  d.  Stephenson  v.  Walker,  4  Id.  50,  cited 
and  approved  in  1  Camp.  210;  Provis  v.  Reed,  5  Bing.  435.  But  it  seems  that  evidence  of 
statements  made  by  a  deceased  witness  is  not  admissible,  either  for  the  purpose  of  supporting  or 
Impeaching  his  character ;  not  even,  with  respect  to  the  latter  point,  if  the  statement  amount  to 
a  confession  of  forgery  of  the  instrument  in  question.     See  Stobart  v.  Dryden,  1  M.  &  W.  615. 

It  may  be  shown  that  the  impeaching  witness  has  had  a  quarrel  with,  or  is  hostile  to,  the  per- 
son whom  he  is  called  to  impeach.  Long  v.  Lamkin,  9  Gush.  361.  And  the  impeaching  witness 
may  be  himself  impeached.  Starks  v.  The  People,  5  Denio  E.  106.  See  Taylor  v.  Smith, 
16  Geo.  1. 

(2)  Durham  (Bishop)  v.  Beaumont,  1  Camp.  207. 

Note  600. — The  doctrine  that  a  witness  may  be  impeached  by  showing  that  he  has  before 
made  contradictory  statements  (amfe,  of  the  text),  has  been  extended  to  a  deceased  subscribing 
witness  whose  handwriting  is  proved  to  verify  an  instrument.  His  statements  may  be  received, 
to  show  that  a  deed  witnessed  by  him  was  a  forgery  (per  Bailey,  J.,  in  Doe  ex  dem.  Sutton  v. 
Eidgway,  4  Bam.  &  Aid.  55) ;  or  that  it  was  ante-dated  (M'Elwee  v.  Sutton,  2  Bail.  128);  or  that 
he  had  made  affidavit  of  that  fact.  Id.  And  see  atde,  note  596,  that  such  a  witness's  general 
character  may  be  assailed. 

The  general  doctrine  that  such  contradictions  may  be  interposed,  with  respect  to  other  wit- 
nesses, is  recognized  by  numerous  cases,  of  which  we  shall  cite  a  few.  Post,  of  the  text; 
"Wright's  Lessee  v.  Deklyne,  1  Peters'  C.  C.  Eep.  203  ;  Hauxhurt's  Case,  2  Ch.  Reo.  33  ;  Marvin 
V.  Keeler,  5  Conn.  Rep.  211 ;  Lamb  v.  Stewart,  2  Hamm.  Rep.  230 ;  Maxwell  v.  Hardy,  8  Pick. 
560;  People  v.  Watts,  1  Wheel.  Cr.  Gas.  5,2;  Lamalere  v.  Gaze,  1  Wash.  G.  C.  Rep.  413. 
Shields  v.  Cunningham,  1  Blackf  Rep.  86 ;  Baylor  v.  Smithers,  1  Monroe,  6,  7  ;  per  Cheves,  J. 
in  State  v.  Alexander,  2  Rep.  Const.  Gt.  174 ;  Commonwealth  v.  Bberle,  3  Serg.  &  Rawle,  9 ; 
Moyes  v.  Brumeaux,  3  Yeates,  30 ;  Perry  v.  Smith,  4  Terg.  323 ;  Stable  v.  Spohn,  8  Serg.  & 
Rawle,  317  ;  State  v.  M'Leod,  1  Hawks,  344. 

That  the  subject  matter  of  the  contradiction  must  be  relevant,  see  cmte,  note  581.  See,  also, 
anle,  note  594,  and  note  596,  in  each  of  which  the  subject  of  relevancy  is  slightly  noticed. 

Tou  may  discredit  the  witness  of  the  opposite  party,  though  you  called  him  to  prove  a  distinct 
fact  on  your  side.  Sawrey  v.  Murrell,  2  Hayw.  397.  But  see  Den  ex  dem.  Newoomb  v.  Downam, 
1  Green.  135,  144,  147,  that  you  cannot  object  to  his  competency  to  testify  farther  upon  the  very 
fact  which  you  called  him  to  prove,  and  which  you  did  prove  by  him,  knowing  his  incompetency. 
A  witness  produced  to  impeach  a  will  for  mental  imbecility  of  the  testator,  may  be  cross- 
examined  whether  he  did  not  accept  a  devise  under  it.  Irish  v.  Smith,  8  Serg.  &  Rawle,  573^ 
So  the  former  declarations  of  a  witness  may  be  given  in  evidence,  to  show  that  he  does  not  now 
tell  the  whole  truth.  Stable  v.  Spohn,  8  Serg.  &  Rawle,  317.  And  where  it  turns  out  that  a 
witness's  testimony  is  corruptly  false  in  any  partienilar,  it  should  be  entirely  disregarded  by  the 
jury.     The  State  v.  Jim,  1  Dev.  508.     Held,  where  the  witness's  character  was  impeached,  being 
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wholly  unsupported,  and  beside,  ahe  had  been  guilty  of  a  material  variance  "between  what  she 
now  swore  and  what  she  swore  on  a  former  trial  of  the  same  cause.  Id.  And  see  ante,  note  498, 
S.  P.    To  the  oases  there  cited  may  be  added  The  Nereide,  9  Cranch,  416,  417. 

A  witness's  credibility,  being  seriously  impeached  by  written,  or  other  plain  deUberate  contra- 
dictory statement  by  him,  and  not  supported,  ought,  it  would  seem,  to  be  entirely  rejected.  AnU, 
note  194. 

It  should  be  remembered,  however,  that  a  witness  cannot  be  called  to  show  that  another  wit- 
ness has,  on  a  former  occasion,  given  an  opinion  inconsistent  with  what  the  facts  now  sworn  to 
by  him  will  warrant.  The  witness  sought  to  be  impeached  was  a  broker,  testifying  in  an  action 
on  a  policy  of  insurance.  He  was  the  broker  who  negotiated  the  policy  for  the  plaintiff,  and 
now  stated  as  a  witness  for  the  defendant,  that  a  material  disclosure  was  omitted  which  was 
calculated  to  avoid  the  policy.  On  cross-examination,  he  denied  having  before,  and  shortly  after 
the  poUcy  was  effected,  given  an  opinion  that  the  underwriters  had  not  a  leg  to  stand  on,  which 
the  plaintiff  offered  to  contradict,  by  proving  that  he  had  said  so.  Tindal,  C.  J. :  "It  seems  to 
me  hardly  to  come  within  the  rule  relating  to  a  matter  directly  connected  with  the  issue.  If 
there  had  been  any  contradiction  of  the  broker's  assertion  of  a  matter  of  fact,  as  to  whether  he 
had  or  had  not  made  the  communication,  it  might  have  been  received.  But  this  is  only  a  con- 
tradiction on  a  matter  of  judgment,  and  I  think  it  not  receivable."  Elton  v.  Larkins,  5  Carr.  & 
Payne,  385.  See  S.  C,  ante,  note  581,  with  a  remark  upon  it.  It  is  otherwise,  however,  where 
the  testimony  itself  is  mere  matter  of  opinion ;  as  where  a  witness  had  given  his  opinion  for  thp 
plaintiff  in  favor  of  a  high  value  upon  property,  he  was  cross-examined  whether  he  had  not  him- 
self, while  owner,  offered  it  for  less ;  and  denying  this,  a  witness  being  called  to  contradict  him, 
this  was  held  right.  Daniels  v.  Conrad,  4  Leigh,  401,  40,5.  A  fortiori,  if  he  had  sworn  to  a  less 
value  on  a  former  trial.     Per  Tucker,  President,  Id.  405,  406. 

The  former  statement  may  be  by  letter,  or  an  indorsement  on  a  note  (Baker  v.  Arnold,  2  Cain. 
E.  219;  De'Sobrey  V.  Terrier,  2  Harr.  &  John.  91);  and  the  jury  must  say  to  which  the  greater 
credit  is  due,  the  letter  or  indorsement,  or  the  oath  (Baker  v.  Arnold,  3  Cain.  E,.  279);  or  the 
contradiction  may  be  by  deposition.     Lamalere  v.  Caze,  1  "Wash.  C.  C.  R.  413. 

But  though  the  deposition  adduced  to  contradict  and  discredit  the  witness  purported  to  have 
been  officially  taken  in  a  judicial  proceeding  before  a  justice  of  the  peace,  yet  held  that  it  could 
not  be  read  merely  on  proving  that  he  was  a  justice.  His  signature  should  have  been  shown. 
Hagaman  v.  Stafford,  2  Blackf.  351.  And  not  only  so,  but  the  deposition  should  be  clearly 
identified  as  the  one  taken  before  the  magistrate.  Mitchell  v.  Hinman,  8  "Wend.  667,  671,  672. 
And  see  People  v.  "Watts,  1  Wheel.  Cr.  Cas.  52.  See  also  Roget's  Case,  N.  T.  Gen.  Sess.  Radcliff, 
Mayor,  presiding,  May,  1817,  2  C.  H.  R.  61,  and  Bellinger  v.  The  People,  and  State  of  Connec- 
ticut V.  De  Wolf;  infra.  When  proved,  it  does  not  follow  that  the  whole  is  to  be  read,  but  only 
such  parts  as  go  to  contradict  the  present  testimony.  Carmichael's  Case,  N".  T.  Gen.  Sess.,  Rad- 
cliff, Mayor,  presiding,  February,  1816,  1  C.  H.  R.  33,  35.  In  one  case,  the  court  refused  alto- 
gether to  hear  it ;  but,  for  what  reason,  does  not  appear.  People  v.  Watts,  1  Wheel.  Cr.  Cas. 
52,  54.  A  deposition  in  chancery  was  received ;  and  to  prove  the  deposition,  an  examined  copy 
held  sufficient.  Highfield  v.  Peake,  1  Mood.  &  Malk.  109.  And  so,  semble,  would  an  office  copy, 
if  the  issue  on  trial  were  one  ordered  by  chancery,  for  then  it  might  be  taken  as  coming  out  of 
the  same  court  where  the  cause  is.    Id.  111. 

A  case  made,  on  a  first  trial,  shall  not  be  received  to  discredit  a  witness  on  a  new  and  second 
trial.  NeUson  v.  The  Columbia  Insurance  Company,  1  John.  R.  301.  Though  held  otherwise 
in  Kentucky,  of  a  bill  of  exceptions,  which  is  the  same  thing  in  this  respect  as  a  case.  Baylor 
V.  Smithers,  1  Monroe,  6,  7.  Quere.  Nor  shall  a  bill  in  chancery,  filed  by  the  counsel  of  the  wit- 
ness, he  not  having  signed  nor  sworn  to  it,  be  received  to  contradict  him,  he  stating  that  the 
fact  going  to  his  contradiction  was  inserted  without  his  express  assent,  though  his  counsel  told 
him  he  intended  to  insert  it.     Belden  v.  Davis,  2  Hall's  R.  N.  Y.  S.  C.  433. 

That  the  witness  sought  to  be  impeached,  must  himself,  in  the  first  place,  be  interrogated  as 
to  the  particulars  of  the  proposed  contradiction,  is  now  the  settled  rule  of  the  English  Nisi  Prius. 
See  cmie  of  the  text.  In  assumpsit  for  money  had  and  received,  the  defence  was  that  the  de- 
fendant was  accountable  for  the  money  to  the  plaintiff's  witness,  who  was  the  partner  of  the 
defendant,  and  the  claim  arose  in  the  course  of  their  business.  The  plaintiff's  case  being  proved 
!by  the  witness,  who  was  her  son,  and  he,  on  cross-examination,  having  denied  that  he  had  ever 
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said  he  -was  in  partnership  with  the  defendant,  Wilde,  sergeant,  for  the  defendant,  proposed  to 
ask  a  witness  whether,  on  a  particular  occasion,  the  plaintiff's  witness  had  not  told  hira  that  he 
was  in  partnership  with  the  defendant.    This  was  objected  to  on  the  part  of  the  plaintiff,  on  the 
ground  that  her  witness  had  not  been  questioned  as  to  the  particular  person  or  Sbnversation  with 
respect  to  which  it  was  proposed  to  contradict  him.    Tindal,  C.  J.,  "I  understand  the  rule  to  be, 
that  before  you  can  contradict  a  witness,  by  showing  that  he  has  at  some  other  time  said  some- 
thing inconsistent  with  his  present  evidence,  you  must  ask  him  as  to  the  time,  place  and  person 
involved  in  the  supposed  contradiction.    It  is  not  enough  to  ask  him  the  general  question, 
whether  he  has  ever  said  so  and  so,  because  it  may  frequently  happen  that,  upon  the  general 
question,  he  may  not  remember  having  so  said :  whereas,  when  his  attention  is  challenged  to  par- 
ticular circumstances  and  occasions,  he  may  recollect  and  explain  what  he  has  formerly  said.    I 
will  allow  the  plaintiff's  witness  to  be  recalled  and  asked  the  particular  question."    Angus  v. 
Smith,  1  Mood.  &  Malk.  473,  474.    The  learned  reporters,  after  remarking  that  The  Queen's  Case 
did  not  prescribe  the  manner  or  degree  in  which  the  former  conversation  ought  to  be  suggested 
to  the  witness,  and  that  the  question  to  the  Judges  assumed  that  the  witness  had  not  been  at  all 
interrogated  with  respect  to  the  supposed  former  declaration,  say  "  the  general  practice,  however, 
sinee  that  decision,  has  been  in  conformity  with  the  rule  adopted  in  the  principal  ease."    The 
Queen's  Case  was  heard  in  1820,  Angus  v.  Smith  in  1829.     "  The  question  proposed,"  says  Ab- 
bott, C.  J.,  in  The  Queen's  Case,  "  is,  do  you  remember  ?   That  question  applies  itself  to  the  time 
of  the  examination ;  and  many  things  may  have  taken  place,  and  conversation  may  be  held  upon 
them  at  one  season  by  persons  of  the  strictest  honor  and  integrity,  which  may  at  another  season 
be  absent  from  their  memory.     It  must  be  in  the  knowledge  and  experience  of  every  man,  that 
a  slight  hint  or  suggestion  of  some  particular  matter  connected  with  the  subject,  puts  the  facul- 
ties of  the  mind  in  motion,  and  raises  up  in  the  memory  a  long  train  of  ideas  connected  with  that_ 
subject,  which,  until  that  hint  or  suggestion  was  given,  were  wholly  absent  from  it.    Por  thjss.. 
reason,  the  proof  that,  at  a  time  past,  a  witness  has  spoken  on  any  subject,  does  not,  in  our- 
opinion,  lead  to  a  legitimate  conclusion  that  such  witness,  at  the  time  of  his  examination,  had' 
that  subject  present  in  his  memory ;  and  to  allow  the  proof  of  his  former  conversation  to  be  ad-- 
duoed  without  first  interrogating  him  to  that  conversation,  and  reminding  him  of  it,  would;  ia 
many  cases,  have  an  unfair  effect  upon  him  and  upon  his  credit,  and  would  deprive  him  of  that 
reasonable  protection,  which  it  is,  in  my  opinion,  the  duty  of  every  court  to  afford  to  ©very  per- 
son who  appears  as  a  witness  on  the  one  side  or  on  the  other."    His  Lordship  then  lays  this 
down  as  the  settled  practice  at  Nisi  Pius,  and  suggests  that,  if  the  question  had  not  been  properly 
put  in  the  first  instance,  the  witness  might  be  called  back. 

The  editor  cannot  speak  from  any  extensive  knowledge  as  to  the  practice  on  this  head  in  th© 
American  courts.  So  far  as  he  has  been  acquainted  with  the  practice,  and  especially  where  he 
has  had  any  control  in  the  conduct  of  it,  he  has  uniformly  observed  a  very  strict  confbrmity  to  tha 
above  rule  of  Angus  v.  Smith,  not  unfrequently  ordering  both  the  principal  and  opposing  witness 
upon  the  stand  at  the  same  time,  and  directing  the  question  to  be  specifically  repeated  and  ex- 
plained, sometimes  instituting  a  kind  of  colloquy  between  the  witnesses.  He  now  remembers 
one  instance,  in  which  a  highly  respectable  witness,  sought  to  be  impeached  through  an  out  of 
door  conversation,  by  another  witness  who  seemed  very  willing  to  bring  him  into  a  contradic- 
tion, upon  both  being  placed  on  the  stand,  furnished  such  a  distmction  to  the-  latter  as  corrected 
his  memory,  and  led  him,  in  half  a  minute,  to  acknowledge  that  he  was  wrong.  The  difference 
lay  iu  only  one  word.  The  first  witness  had  now  sworn  that  he  did  not  rely  on  a  certain  firm  as 
being  in  good  credit ;  for  he  was  not  well  informed  on  the  subject.  The  former  words  imputed 
to  him  were  a  plain  admission  that  he  was  fully  informed,  and  did  rely  on  the  credit.  It  turned 
out  that,  in  his  former  conversation,  he  spoke  of  a  partnership,  from  which  one  name  was  soon 
afterward  withdrawn,  leaving  him  now  to  speak  of  the  latter  firm  thus  weakened  by  the  with- 
drawal. In  regard  to  the  credit  of  the  first  firm,  he  had,  in  truth,  been  fully  informed  by  letters. 
"With  respect  to  the  last,  he  had  no  information.  The  sound  in  the  titles  of  the  two  firms  was  so 
nearly  alike  that  the  ear  would  easily  confound  them ;  and  had  it  not  been  for  the  colloquium 
thus  brought  on,  an  apparent  contradiction  would  doubtless  have  been  kept  on  foot,  for  various 
purposes,  through  a  long  trial.  It  involved  an  inquiry  into  a  credit  which  had  been  given  to 
another  on  the  fraudulent  representations  of  the  defendant.  In  Massachusetts,  it  is  held,  that  the 
attention  of  the  first  witness  need  not  be  prehminarUy  drawn  by  any  question  or  intimation  to  the 
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witness,  of  the  supposed  contradictory  statement.  Tucker  v.  "Welch,  17  Mass.  R.  160.  But  see 
4, Pick.  188.  The  whole  seems  left  to  subsequent  explanation.  The  difference  is  certainly  not 
always  important,  though  many  times  an  apparent  contradiction  may  thus  be  left  to  subse- 
quent explanation^  which  would  never  have  arisen  under  the  English  practice.  All  disagreeable 
feelings,  and  all  danger  of  a  willful  obstinacy  of  misunderstanding,  is  much  more  likely  to  be 
avoided  by  the  latter  practice.  In  a  matter  so  commonly  arising,  too,  the  earliest  possible  ex- 
planation would,  in  the  aggregate,, be  quite  a  saving  of  time. 

The  doctrine  of  The  Queen's  Case,  that  you  cannot  cross-examine  a  witness  sought  to  be  im- 
peached, relative  to  an  absent  paper,  the  non-production  of  which  is  unaccounted  for  (see  ante, 
note  599),  was  adopted  by  the  Supreme  Court  of  New  York  in  Bellinger  v.  The  People  (8  Wend. 
595,  598).  And  it  was  also  held,  in  that  case,  that  where  a  witness  has  undergone  an  examina- 
tion, wliieh  is  reduced  to  writing  before  a  magistrate,  pursuant  to  2  Revised  Statutes,  109,  sec. 
19,  and  is  sought  on  the  trial  to  be  discredited  by  contradictions  contained  in  such  examination, 
it  must  be  produced  and  strictly  identified  as  the  same  unaltered  deposition  which  was  made 
before  the  magistrate ;  and  that,  too,  as  fuUy  as  the  written  examination  of  a  prisoner  should  be, 
in  order  to  make  it  evidence  against  him  on  the  trial.  Id.  698,  599,  That  the  witness  need 
not,-  unless  he  pleases,  answer  as  to  what  he  swore  on  a  former  trial,  was  also  held  in  the  same 
case,  and  in  another  case  in  New  York.  Mitchell  v.  Hinman,  8  Wend.  667,  671,  672.  And 
see  The  People  v.  Watts,  1  Wheel.  Cr.  Cas.  52.  The  latter  was  on  the  ground  that,  by  disclosing 
a  contradiction,  he  might  aid  in  producing  his  own  conviction  of  perjury. 

Nor  is  the  witness  bound  to  answer  the  question  whether  he  has  out  of  court  stated  the  matter 
different  from  what  he  swears ;  for  this,  according  to  the  doctrine,  anie,  of  the  text,  and  tha 
notes,  would  be  to  degTade  himself  in  respect  to  a  collateral  matter  of  morals.  State  v. 
Simpson,  2  Hawks,  580.  SemUe,  Treat  v.  Browning,  4  Conn.  R.  408,  418.  The  court,  in  State 
V.  Simpson,  held  that  the  question  should  not  be  put,  and  though  the  witness  did  not  claim 
his  privilege,  yet  the  court  would  not  allow  him  to  answer  it.  Quere  of  this  last;  and  see  amte, 
of  the  text,  and  notes  594  and  595.  But  it  is  not  a  contradiction  that  a  witness  now  testifying 
to  bad  character,  formerly  gave  a  certificate  of  a  good  one  in  respect  to  the  same  person ;  there- 
fore he  must  answer  to  that  on  cross-examination.  Treat  v.  Browning,  4  Conn,  R.  408,  418. 
Tarious  testimony  may  be  given  in  reply.  In  a  case  of  bastardy,  the  mother,  who  supported  the 
case,  was  proved  by  a  witness  for  the  defendant  to  have  admitted  out  of  court,  that  he  was  not 
the  father  of  the  child.  Held,  that  she  might  be  recalled  to  contradict  the  last  witness.  Jud- 
aon  V.  Blanchard,  4  Conn.  R.  557. 

The  rule  is,  that  testimony  in  chief  of  any  kind,  going  merely  to  support  the  credit  of  a  wit- 
ness, is  not  to  be  heard,  except  in  reply  to  some  matter  on  the  other  side  first  going  to  impeach- 
it.  Jackson  ex  dem.  People  v.  Etz,  5  Cowen's  R.  314,  320.  But  semble,  that  the  prosecutrix 
for  a  rape,  or  an  assault  with  intent  to  commit  a  rape,  may  be .  supported  by  general  evidence  of 
good  character,  even  without  its  being  first  impeached.  And  this  was  distinctly  held,  where  she 
was  deaf  and  dumb,  and  said  it  would  be  so  too  of  a  stranger  passing  through  the  state.  State 
T.  De  Wolf,  8  Conn.  R.  93,  100,  101.     And  see  ante,  note  200,  Vol.  I. 

It  has  been  denied  by  very  respectable  authority,  that  you  can  reply  to  the  witness's  previous 
contradictions,  by  showing  general  good  character.  Russell  v.  Coffin,  8  Pick.  143,  154.  But  the 
general  good  character  of  a  subscribing  witness  to  a  will,  who  was  dead,  and  whose  hand  was 
proved,  was  allowed  as  evidence,  in  reply  to  testimony  impeaching  the  will  lor  fraud  in  such  wit- 
ness.    Provis  V.  Reed,  6  Bing.  435  ;  S.  C,  3  Moore  &  Payne,  4. 

The  former  consistent  statements  of  the  witness,  to  rebut  his  contradictions,  have  been  rejected 
by  the  English  courts  as  matter  of  reply,  ever  since  the  days  of  Lord  Mansfield.  In  Rex  v.. 
Parker  (3  Dougl.  242,  244),  Buller,  J,,  said,  it  is  now  settled  that  what  a  witness  said  not  upon 
oath  would  not  be  admitted  to  confirm  what  he  said  upon  oath,  and  that  Lutterell  v.  Reynell  (1 
Mod.  283),  and  the  passage  cited  from  Hawkins,  were  not  law.  2  Hawk.  P.  C.  431.  He  equally 
disregarded  the  quotation  from  Gilb.  Bv.  This  was  in  Tr.  23  Geo.  Ill,  A.  D.  1783.  Sir  William 
D.  Evans  (2  Bv,  Poth.  289),  says,  that  "in  ordinary  cases  the  evidence  would  be  at  least  super- 
fluous, for  the  assertions  of  a  witness  are  to  be  regarded  in  general  as  true,  until  there  is  some 
particular  reason  for  impeaching  them  as  false ;  which  reason  may  be  repelled  by  circumstances) 
showing  that  the  motive  upon  which  it  is  supposed  to  have  been  founded  could  not  have  had  ex' 
stence  at  the  time  when  the  previous  relation  was  made,  and  which  therefore  repel  the  supposition 
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of  the  fact  related  being  an  after  thought,  or  falsification.  The  suspicion  of  an  opposite  conduct 
may  result  either  from  the  inherent  nature  and  complexion  of  the  evidence  itself,  or  it  may  be 
iiidicated  by  the  imputations  actually  thrown  out,  in  cross-examination  or  otherwise,  by  the  op- 
posite party.  If  a  witness  speaks  to  facts  negativing  the  existence  of  a  contract,  and  insinuations 
are  thrown  out  that  he  has  a  near  connection  with  the  party  on  whose  behalf  he  appears,  that  a 
change  of  market,  or  any  other  alteration  of  circumstances,  has  excited  an  inducement  to  recede 
from  a  deliberate  engagement ;  the  proof  by  unsuspicious  testimony  that  a  similar  account  was 
given  when  the  contract  alleged  had  every  prospect  of  advantage,  removes  the  imputation  result- 
ing from  the  opposite  circumstance,  and  the  testimony  is  placed  upon  the  same  level  which  it 
would  have  had  if  the  motives  for  receding  from  a  previous  intention  had  never  had  existence. 
Upon  accusations  for  rape,  where  the  forbearance  to  mention  the  circumstance  for  a  considerable 
time  is  in  itself  a  reason  for  imputing  fabrication,  unless  repelled  by  other  considerations,  the  dis- 
closure made  of  the  fact  upon  the  first  proper  opportunity  after  its  commission,  and  the  apparent 
state  of  mind  of  the  party  who  has  suffered  the  injury,  are  always  regarded  as  very  material,  and 
the  evidence  of  them  is  constantly  admitted  without  objection.  See  Bast's  P.  C,  ch.  10,  §  5." 
See  also  1  Blackf.  Eep.  88,  note. 

The  doctrine  in  New  Hampshire  accords  with  that  of  the  English  courts.  Declarations  in  reply 
are  not  therefore  received.    "Ware  v.  "Ware,  8  G-reenl.  42. 

There  is  no  doubt  that  tiiese  corroborative  statements  are  very  easy  of  manufacture,  and  may 
be  made  the  means  of  great  imposition.  The  confirmation  sought  to  be  inferred  in  Rex  v.  Parker, 
(above  cited  from  3  Dougl.  242,  244),  was  invoked  in  favor  of  a  perjured  accomplice  of  a  wretch 
then  on  trial  for  perjury ;  and  the  whole  was  so  obviously  a  mere  sham,  that  on  the  consistent 
statement  coming  out,  Baron  Eyre,  who  tried  the  cause  at  the  circuit,  drew  his  pen  across  the 
testimony,  and  refused  to  mention  it  in  his  summing  up  to  the  jury.  Yet  it  was  a  very  imposing 
circumstance,  the  recognition  of  a  stranger  in  the  street,  whom  the  witness  and  the  defendant 
both  afterwards  swore  had  passed  to  the  witness  a  note  which  was  shown  to  have  been  obtained 
by  a  robbery  of  the  mail.  The  witness  was  evidently  himself  the  robber,  engaged  in  swearing  off 
his  own  crime  upon  an  innocent  man.  It  was  doubtless  some  series  of  like  cases,  following  the 
decision  in  LuttereU  v.  Reynell,  which  induced  the  courts  indignantly  to  repudiate  that  case. 
If  or  is  it  easy"  to  perceive  how  the  rule  that  corroborative  evidence  of  an  accomplice  shall  be 
holden  to  place  him  on  credible  ground,  can  be  maintained  with  safety,  provided  his  mere  con- 
sistency of  statement  shall  be  deemed  corroboration.  It  is  certainly  a  kind  of  confirmation  which 
he  can  always  command,  and  so  can  any  other  witness,  however  corrupt;  a  sort  of  evidence,  too, 
calculated  to  take  with  the  untutored  minds  of  a  jury,  under  imposing  circumstances,  however 
simulated.  Hearsay  of  this  kind  almost  always  comes  post  litem  motom,  an  ingredient  which 
would  absolutely  vitiate  any  other  evidence  of  the  same  kind.  These  are  considerations  which, 
however  impotent  they  may  be  on  the  score  of  competency,  against  the  authority  of  our  own 
courts,  may  at  least  serve  as  a  seasonable  admonition  against  an  impUcit  reliance  on  the  force  of 
such  evidence.  ■  Its  admissibility  is  certainly  well  established  in  several  courts,  in  all  the  pleni- 
tude of  the  old  authorities.  See  ante,  of  the  text;  Quay  v.  The  Eagle  Fire  Insurance  Co.,  before 
Van  Ness,  J.,  New  York  Sitt.  9th  and  10th  Dec.  1816,  2  C.  H.  Rec.  1,  21.  Where  a  witness 
swore  that  he  was  present  at  the  bu-th  of  a  child;  another  witness  denying  this,  it  was  held  to 
operate  as  an  impeachment  of  the  first  witness's  credit,  and  his  previous  consistent  declarations 
were  admitted  to  sustain  his  credit.  Cooke  v.  Curtis,  6  Harr.  &  John.  93.  In  this  case  the  gen- 
eral rule  is  laid  down,  that  such  declarations  are  admissible  wherever  the  credibility  of  the  wit. 
ness  is  assailed  in  any  form.  Id.  94.  And  see  Macnally's  Ev.  378,  et  seq.,  and  2  "Wash.  Rep.  148. 
And  where  the  prosecuting  witness  appears  to  be  an  accomplice  of  the  prisoner,  another  witness 
may  be  called  to  show  that  the  accomplice  had,  immediately  after  the  transaction,  given  him  the 
same  account  as  he  now  gives.  State  v.  Twitty,  2  Hawks,  448.  This  was  exactly  the  old  case 
of  LuttereU  v.  Reynell  (1  Mod.  283),  so  long  ago  exploded  by  Rex  v.  Parker  (supra).  So,  where 
the  witness's  credit  was  impeached,  both  on  cross-examination  and  by  an  attack  on  his  geni;ral 
character.  Leary's  Case,  Macnally's  Ev.  319.  So,  where  he  was  impeached  on  cross-examina- 
tion ;  indeed,  where  the  tendency  of  the  cross-examination  showed  that  a  want  of  credit  would 
be  insisted  on.  B'inney's  Case,  Macnally's  Ev.  379,  380;  State  of  Connecticut  v.  De  "Wolf,  8 
Conn.  Rep.  93.  So  of  any  accomplice  or  approver,  whose  credit  of  course  stands  impeached, 
specially  if  the  crime  be  of  an  infamous  kind.     M'Cann's  Case,  Macnally's  Ev.  381.     And  thi< 


980  Of  the  Rules  for  the  Examination  of  Witnesses.  [CH.  X, 

last  point  was  held  in  New  York,  where  the  ahove  cases  in  Macnally  were  approved  and  vindi- 
cated by  the  present  chief  justice.  People  v.  Tane,  12  Wend.  78.  jl /oriim  is  such  evidence 
receivable,  where  the  witness  is  sought  to  be  impeached,  by  reason  of  his  former  contradictory 
statements.  Johnson  v.  Patterson,  2  Hawks,  183 ;  per  Savage,  C.  J.,  12  "Wend.  79 ;  per  Tilgh- 
man,  C.  J.,  in  Packer's  Lessee  v.  Gonsalus,  1  Serg.  &  Rawle,  536  ;  per  Washington,  J.,  in  Wright's 
Lessee  v.  Deklyne,  1  Pet.  C.  C.  Eep.  203.  Washington,  J.,  confines  the  confirmatory  statement 
to  the  sole  case  of  an  impeachment  by  a  contradictory  statement ;  but  the  contrary  was  adjudged 
in  the  above  case  of  the  People  v.  Tane,  for  the  very  satisfactory  reason  rendered  by  Savage,  C. 
J.,  that  the  contradictory  statement  is  but  an  impeachment  of  credibility;  if,  therefore,  consistent 
statements  be  admissible  here,  it  is  but  following  out  the  same  principle  to  use  them  in  reply, 
whenever  the  attack  is  in  any  other  form,  provided  it  be  at  all  successful.  The  credit  of  the  vrit- 
ness,  as  the  chief  justice  observes,  may  be  impaired  from  direct  examination,  or  by  cross-examin- 
ation. It  may  also,  as  we  have  seen,  be  impaired  in  various  other  ways ;  and  the  above  case  of 
the  People  v.  Tane,  seems  to  be  a.  direct  authority  for  receiving  the  statements  of  the  witness  in 
answer  to  every  kind  of  impeachment  against  his  credit.  Nor  does  there  appear  to  be  any  lim- 
itation as  to  the  time  when  the  statement  may  have  been  made,  whether  before  or  after  the  dis, 
pute  to  which  it  relates  may  have  arisen.  Indeed,  The  People  v.  Tane,  and  a  majority  of  the 
cases  in  Macnally,  appear  to  be  of  statements  after. 

Without  deciding  whether  in  general  a  mere  tendency  by  the  questions  on  cross-examination 
to  impeach,  or  render  the  witness  suspected,  warrants  evidence  in  reply,  to  support  the  witness's 
credit,  on  which  point  the  circuit  practice  differs,  to  support  the  credit  of  the  prosecutrix,  in  the 
case  of  a  rape,  or  assault  to  commit  a  rape,  consistency  of  previous  statement  is  admissible,  from 
the  peculiar  character  of  the  prosecution,  and  the  situation  in  which  the  witness  stands.  This  is 
so,  whether  she  have  been  impeached  or  not;  and  especially,  ii'  the  questions  on  her  cross- 
examination  appear  intended  to  impeach  her.  State  of  Connecticut  v.  De  Wolf,  8  Conn.  R. 
93,  99,  100. 

But  the  mere  statements  of  counsel  impeaching  the  witness's  credit  are  not  enough  to  warrant 
former  statements  in  confirmation  of  the  witness,  or  any  other  confirmatory  testimony.  People 
V.  Hettick,  1  Wheel.  Cr.  Cas.  399,  403,  N.  Y.  Gen.  Sess.  June,  1823,  Riker,  Recorder,  presiding. 
Where  the  former  statement,  offered  as  confirmatory,  was  in  writing,  it  must  be  produced.  The 
witness  merely  saying  he  does  not  know  where  it  is,  will  not  sufficiently  account  for  its  absence  to 
warrant  oral  evidence  of  its  contents.  State  of  Connecticut  v.  De  Wolf,  8  Conn.  R.  93.  And  if 
it  were  an  examination  before  a  magistrate,  it  must  be  strictly  identified ;  and  for  that  purpose 
the  magistrate  himself  ought  generally  to  be  produced.  Roget's  Case,  N.  Y.  Gen.  Sess.,  May, 
1817,  Radcliff,  Mayor,  presiding,  2  C.  H.  Reo.  61,  69.  And  see  Bellinger  v.  The  People,  and 
Mitchell  V.  Hinman,  supra.  To  support  the  credit  of  an  accomplice  by  a  bill  of  sale,  which  he 
swore  was  a  forgery,  and  to  which  a  man  put  his  own  and  the  names  of  two  others,  subscribing 
witnesses,  before  it  was  signed  by  a  fictitious  vendor,  it  may  be  proved,  without  the  production 
of  those  subscribing  witnesses.  It  is  put  in  as  a  forgery,  merely  to  show  tlie  probability  of  the 
accomplice's  testimony.     State  v.  Wier,  1  Dev.  363,  366. 

The  party  may  of  course,  where  his  witness  has  been  discredited  in  any  way,  produce  evi- 
dence to  show  the  truth  of  the  particular  fact  to  which  he  deposes;  as  if  he  deny  that  he  is 
interested  in  land,  and  evidence  be  offered  to  cast  discredit  on  his  denial,  a  deed  between  a 
party  and  third  persons,  verifying  it,  may  be  shown,  though  it  do  not  relate  to  the  general  merits 
of  the  cause  ;  and  though  it  was  executed  after  the  suit  commenced.  Richardson  v.  Stewart's 
Lessee,  4  Binn.  198.  So  an  admission,  made  by  the  opposite  party  of  the  facts  to  which  the 
witness  swears.     Puller  v.  Hampton,  5  Conn.  R.  416. 

The  prosecutrix  for  a  rape,  being  deaf  and  dumb,  and  having,  as  she  swore,  concealed  the  in- 
jury through  fear  of  the  prisoner's  threats,  evidence  is  not  admissible  in  her  support,  and  the  deaf 
and  dumb  generally  have  a  sense  of  inferiority  to  other  people,  and  as  a  class,  are  easily  intimi- 
dated; are  credulous,  sincere  and  submissive;  and  that  such  was  the  character  of  the  prosecu- 
trix. State  of  Connecticut  v.  De  Wolf,  8  Conn.  R.  93,  101.  But  threats  to  prosecute  any  on© 
should  accuse  the  criminal,  and  a  caution  to  the  witness  to  be  careful,  was  recognized  as  in  some 
measure  accounting  for  his  contradictory  statements.  Before  Tan  Ness,  J., 'in  Quay  v.  The 
Eagle  Ins.  Co.,  N.  Y.  Sitt.,  9th  and  10th  Dec.  1816,  2  0.  H.  Rec.  1,  21.  The  plaintiff  iuten-o- 
gated  the  defendant's  witness  as  to  a  conversation  which  had  taken  place  between  him  and  a 
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SECTION  lY. 

Of  the  Right  of  a  Party  to  Disprove  or  Impeach  the  Evidence  of  his  own 

Witness. 

It  is  proposed  now  to  inquire,  whether  a  party  can  be  allowed  to  pro- 
duce ffisridence  for  the  purpose  of  disproving  or  impeaching  the  testimony 
of  his  own  witness,  although  such  evidence  should  have  the  effect  of  throw- 
ing discredit  upon  the  witness.  It  is  clear,  a  party  is  not  to  be  sacrificed 
to  his  witness ;  he  is  not  represented  by  him,  nor  ought  to  be  identified 
with  him,  or  bound  by  all  he  may  say.  On  the  other  hand,  a  party  ought 
to  be  placed  under  such  restrictions  as  may  be  necessary  for  preventing 
unfair  or  dishonest  practice.  If  a  party  produces  a  witness,  knowing  him 
at  the  time  to  be  a  man  of  infamous  character,  and  that  witness  in  giving 
evidence  disappoints  or  deceives  him,  he  ought  not  to  be  allowed  to  prove 
his  infamy  for  the  purpose  of  destroying  the  effect  of  his  evidence.  Know- 
ing the  infamy  of  his  character,  he  had  more  reason  to  suspect  and  dis- 
believe, than  to  trust  him  :  nor  has  he  any  j  ust  ground  to  complain  that 
his  cause  is  prejudiced  by  false  evidence,  as  he  could  expect  nothing  less 
from  such  a  witness ;  and  he  suffers  not  unjustly  for  using  a  witness  whom 
he  knew  to  be  infamous.  But  if  a  party,  not  acting  himself  a  dishonest 
part,  is  deceived  by  his  witness — or  if  a  witness,  professing  himself  a  friend, 
turns  out  an  enemy,  and  after  promising  proof  of  one  kind  gives  evidence 
directly  contrary — is  the  party  to  be  restrained  from  laying  the  true  state 
of  the  case  before  the  court  ?  The  common  sense  of  mankind  might  be 
expected  to  answer  this  proposition  in  the  negative,  and  to  decide  that  the 
true  state  of  the  case  should  be  made  known.  Further,  if  a  witness, 
whether  from  mistake,  from  ignorance,  or  from  design,  gives  evidence  un- 
favorable to  the  party  who  calls  him,  is  the  party  to  be  restrained  from 
calling  other  witnesses  to  prove  facts  different  from  those  which  he  has 
represented  ?  All  must  agree  that  such  proof  of  a  different  state  of  facts 
ought  to  be  allowed. 


certain  W.  B.  The  witness  stated  the  conversation,  by  which  it  appeared  that  he  had  not  told 
W.  B.  all  that  he  related  in  court ;  and  the  plaintiff  then  asked  him  "  why  did  you  not  teU  the 
whole  truth  to  W.  B.  ?"  The  witness  replied,  "I  kept  it  back  because  I  was  living  in  the  plain- 
tiff's house,  as  tenant,  and  if  I  had  told  it,  he  would  have  thrown  me  out  neck  and  heels ;  he 
would  have  knocked  my  brains  out;  as  soon  as  he  did  know,  he  took  out  a  landlord's  warrant.' 
The  plaintiff  then  called  "W.  B.,  and  gave  evidence  by  him  to  contradict  the  conversation.  Held, 
that  the  defendant  might  then  give  evidence  that  the  plaintiff  was  a  quarrelsome  and  dangerous 
man  to  those  he  had  a  prejudice  against.    M'Kin  v.  Somers,  1  Pennsylv.  R  297. 

The  expression  of  an  opinion  by  the  judge  to  the  jury,  that  the  discrepancy  between  the  testi- 
mony of  the  witness  and  his  former  statement,  is  satisfactorily  accounted  for,  is  no  cause  for  a 
new  trial,  where  it  is  advanced  as  a  matter  of  opinion,  and  does  not  take  the  character  of  a 
peremptory  direction  as  matter  of  law.    Jackson  ex  dem.  Skinner  v.  Packard,  6  Wend.  415. 
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A  party  cannot  discredit  by  general  evidence. 

In  the  first  place,  it  has  been  laid  down,  that  "a  party  never  shall  be 
permitted  to  produce  general  evidence  to  discredit  his  own  witness  ;  for 
that  would  be  to  enable  him  to  destroy  the  witness  if  he  spoke  againgt 
him,  and  to  make  him  a  good  witness  if  he  spoke  fop  him,  with  the  means 
in  his  hand  of  destroj'ing  his  credit  if  he  spoke  against  him."(l)  The 
meaning  of  this  rule  is,  t  at  a  party,  after  producing  a  witness,  cannot 
prove  him  to  be  of  such  a  general  bad  character,  as  would  lender  him 
unworthy  of  credit.(2) 

Facts  may  be  proved  to  be  otherwise. 

"  But  if  a  witness  state  facts  in  a  cause  which  make  against  the  party 
who  called  him,  yet  the  party  may  call  other  witnesses  to  prove  that  those 
facts  were  otherwise  ;  for  such  facts  are  evidence  in  the  cause,  and  the 
other  witness  is  not  called  directly  to  discredit  the  first,  but  the  impeach- 
ment of  his  credit  is  incidental,  and  consequential  only. "(3)  The  object 
of  such  evidence  is,  to  correct  some  supposed  misstatement,  or  to  rectify 


(1)  1  B.  N.  P.  297. 

See  Hunt  v.  Eish,  4  Barb.  324 ;  Tiie  People  v.  Safford,  6  Denio  R.  112.  The  party  calling- 
cannot  discredit  the  witness  by  evidence  of  general  bad  character.  See  also  17  and  18  Vict- 
c.  125,  §  22. 

(2)  Note  601. — Skellinger  v.  Howell,  3  Halst.  310  ;  per  Savage,  C.  J.,  in  Lawrence  v.  Bar- 
ker, 5  Wend.  805 ;  Cowden  v.  Reynolds,  12  Serg.  &  Rawle,  281.  And  see  12  "Wend.  108,  and  4 
Pick.  194.  Mr.  Evans  thinks  an  exception  would  be  allowed  in  case  of  attesting  witnesses 
denying  their  attestation,  the  party  being  obliged  to  call  them.  2  Ev.  Poth.  266.  But  this 
has  not  been  judicially  made ;  and  the  freedom  with  which  they  may  be  contradicted  would 
seem  to  come  in  place  of  such  a  remedy,  the  principle  of  which  might  open  upon  too  many  ex- 
ceptions, to  leave  the  rule  itself  safe  and  steady  in  its  application.  In  one  case,  however,  where 
the  plaintiff  had  a  witness  merely  sworn,  and  his  whole  examination  in  chief,  as  proposed,  was 
overruled,  whereupon  the  defendant  took  up  and  examined  the  witness  for  himself,  and  thus 
obtained  material  evidence,  the  court  allowed  the  plaintiff  to  impeach  his  character.  Beebe  v. 
Tinker,  2  Root,  160.  And  see  ante,  of  the  text,  and  note  582.  But  if  the  party  call  the  witness, 
he  cannot  object  to  his  impeachment,  that  he  was  subpoenaed,  and  even  attached  for  non-attend- 
ance, by  the  impeaching  party.  He  is  the  witness  of  the  person  who  calls  him.  The  Common- 
wealth V.  Boyer,  2  Wheel.  Or.  Gas.  151. 

*  *  And  see  Winston  v.  Moseley,  2  Stew.  E.  137,  139.  In  one  case,  a  plaintiff  was  allowed 
to  call  a  witness,  and  examine  him  to  one  fact,  and  then  to  exclude  him  as  interested  for  the 
defendant  to  prove  another  and  distinct  fact.  Shield's  Lessee  v.  Miller,  4  Har.  &  John.  1,  6,  9. 
Quere.  Helen  v.  Handley  (1  Litt.  219,  221)  is  directly  contra.  A  witness  offered  and  sworn  by 
a  party  cannot  be  withdrawn  by  him  on  the  ground  of  interest ;  but  he  must  allow  the  opposite 
party  to  cross-examine.  Bogert  v.  Bogert,  2  Edw.  Ch.  R.  339,  403..  Tet  the  rule  tliat  a  party 
cannot  object  to  the  competency  of  a  witness  is  confined  to  the  particular  trial.  If  there  be  a 
new  trial,  the  opposite  party  has  no  right,  therefore,  to  insist  on  his  being  received  as  competent ; 
nor  if  he  be  dead,  can  he  insist  on  what  he  swore  at  the  former  trial  being  evidence.  Crary  v. 
Sprague,  12  Wend.  41,  45.  *  * 

(3)  B.  N.  P.  397 ;  Richardson  v.  Allan,  2  Stark.  R.  334;  Bradley  v.  Ricardo,  8  Bing.  67.  In 
Lowe  V.  Joliffe  (1  W.  Bl.  365),  referred  to  by  Lord  Denman,  0.  J.,  in  Wright  v.  Beckett  (J.  Mo. 
&  R.  414),  which  turned  on  the  validity  of  a  will,  all  the  attesting  witnesses  swore  to  the  in- 
sanity of  the  testator,  when  the  will  was  executed ;  but  they  were  contradic(;ed  py  other  evi- 
dence, and  the  will  was  established.    And  see  Pike  v.  Badmering,  cited  2  Stra.  10P6. 
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an  error ;  and  if  such  evidence  were  to  be  excluded,  the  consequences 
■would  be  most  injurious  to  the  administration  of  justice,  as  well  in  crimi- 
inal  as  in  civil  cases. 

In  the  case  of  Alexander  agt.  Gibson,(l)  where  the  question  was, 
whether  the  defendant's  servant,  who  had  been  employed  .to  sell  a  horse, 
had  warranted  him  sound,  and  the  servant  swore,  on  being  called  by  the 
plaintiff,  that  he  had  not  given  any  warranty.  Lord  EUenborough,  C.  J., 
allowed  the  plaintiff  to  call  another  witness,  to  prove  that  at  the  time  of 
the  sale  the  servant  had  expressly  warranted  its  soundness.  "  There  can 
be  no  rule  of  law,"  said  Lord  EUenborough,  0.  J.  "  by  which  the  truth 
on  such  an  occasion  is  to  be  shut  out,  and  justice  perverted."  In  this 
manner,  a  statement  of  facts  by  the  former  witness  may  be  disproved 
to  any  extent,  and  even  the  whole  of  his  evidence  may  be  discredited.(2) 


(1)  2  Camp.  556. 

(2)  Note  602. — A  party  who  calls  a  -witness  to  prove  a  particular  fact,  and  fails  in  establishing  it 
by  him,  or  if  he  disproves  it,  may  nevertheless  prove  the  fact  by  another  witness;  or  may  show 
that  the  account  given  by  the  first  is  incorrect.  A  party  may  always  correct  his  own  witness, 
though  by  directly  contradicting  him.  Per  Savage,  C.  J.,  in  Lawrence  v.  Barker,  5  "Wend.  305 ; 
Jackson  ex  dem.  Hopkins  v.  Leek,  12  Wend.  105:  De  Lisle  v.  Priestman,  1  Browne,  lie;  S.  C, 
on  error.  Id.  183,  in  note ;  Cowden  v.  Keyuolds,  12  Serg.  &  Rawle,  281 ;  per  Livingston,  J.,  in 
Steinbaoh  v.  The  Columbian  Ins.  Co.,  2  Caia.  131;  (Thompson  v.  Blanchard,  4  Comst.  311;)  per 
EufBn,  J.,  in  Crowell  v.  Kirk,  3  Dev.  35T.  The  contrary  was  held  by  an  early  case  in  New 
Jersey,  on  the  ground  that  the  contradiction  would  be  to  discredit  the  party's  first  witness,  and 
thus  violate  the  rule  that  the  party  calling  the  witness  shall  not  impeach  him.  Beak's  Ex'rs  v. 
Birdsall,  1  Coxe,  12.  But  that  is  now  overruled  or  disregarded,  and  the  courts  there  act  upon 
the  English  rule.    Skellinger  v.  Howell,  3  Halst.  310. 

The  mistaken  answer  or  false  answer  of  the  party's  witness  may  always  be  contradicted  by 
other  testimony  on  his  part,  where  the  fact  to  which  it  relates  is  material  evidence  in  the  cause 
and  the  contradiction  is  not  a  merely  collateral  matter,  operating  to  discredit  the  correcting  wit- 
ness. Thus,  in  a  suit  upon  a  policy  of  insurance  on  goods  against  fire,  the  plaintiff's  witness 
swore  that  a  false  invoice  of  goods  was,  at  the  plaintiff's  request,  drawn  up  by  him,  after  the 
fire,  in  presence  of  the  plaintiff^s  son  and  shopman,  who  persuaded  him  to  state  that  the  goods 
had  been  sent  according  to  the  invoice  and  letter,  which  purported,  in  the  whole,  to  be  before 
the  fire ;  whereas  only  a  part  of  the  goods  were  sent  before,  and  the  other  part  of  them  could 
not  be  covered  by  the  policy.  Held,  that  the  plaintiff's  sou  and  shopman  might  be  called  to 
contradict  the  witness,  in  all  its  statements,  because  it  was  material  to  show  that  the  invoice  and 
letter  were  genuine  documents,  and  existed  before  the  fire.  They  were  called,  therefore, 
something  more  than  merely  to  destroy  the  witness's  testimony;  and  though  it  might  have  tha., 
effect  indirectly,  yet  the  direct  object  was  to  prove  material  facts  in  the  cause.  Eriedlander  v. 
The  London  Assurance  Co.,  4  Barnw.  &  Adolph.  193.  So  where  the  plaintiff's  general  agent, 
called  by  the  defendant  to  prove  that  the  latter  paid  the  former  money  claimed  by  the  plaintiff, 
denied  that  the  money  paid  was  on  account  of  the  plaintiff's  claim,  the  defendant  was  allowed 
to  prove  the  witness's  acknowledgment  that  the  money  was  to  apply  on  the  plaintiff's  claim. 
Perry  v.  Massey,  1  Bail.  32.  This  was  a  material  fact,  the  admission  of  the  agent  being  the  ad- 
mission of  the  principal,  under  proper  circumstances.    Ante,  note  218. 

Where  a  party  calls  a  second  witness  to  contradict  a  fact  which  his  first  witness  has  sworn  to, 
the  whole  of  ihe  first  testimony  is  not,  therefore,  to  be  repudiated  by  the  judge.  Thus  where, 
in  an  action  for  a  false  return  of  nulla  bcma,  the  sheriff's  officer  was  called  by  the  plaintiff,  to 
prove  the  receipt  of  the  warrant  and  levy,  who,  on  cross-examination,  swore  that  no  goods 
*ould  be  found,  the  plaintiff  was  allowed  to  contradict  him,  as  to  the  latter  fact,  but  retain  hia. 
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In  the  case  of  Friedlander  agt.  The  London  Assurance  Company,(3) 
which  was  an  action  on  a  policy  of  insurance  against  fire,  an  issue  was 
joined  as  to  the  quantity  and  value  of  the  goods  on  the  insured  premises 
at  the  time  of  the  fire ;  several  witnesses  were  called  to  prove  the  sale  of 
goods  to  the  plaintiff  and  the  delivery  of  them  on  the  premises ;  one  wit- 
ness, called  for  the  same  purpose,  being  shown  a  letter  and  invoice  in  his 
own  handwriting,  admitted  on  his  examination  in  chief  that  he  wrote  the 
invoice,  but  denied  that  he  sent  any  goods,  and  said  that  the  invoice 
was  made  out  by  him  after  the  fire,  in  the  presence  of  the  plaintiff's 
son  and  of  his  shopman  (who  had  both  been  examined  before  as  wit- 
nesses), that  the  letter  was  in  fact  written  in  London  at  the  plaintiff's 
house  and  by  his  desire,  and  that  the  plaintiff's  son  and  shopman  had 
persuaded  him  to  say  he  sent  the  goods.  It  was  then  proposed  to  re- 
call those  two  persons  to  prove  that  the  invoice  was  not  made,  nor  the 
letter  written  in  the  manner  alleged,  and  that  they  had  not  acted  as 
stated.  Lord  Tenterden,  C.  J.,  rejected  the  evidence ;  but  the  Court  of 
King's  Bench  granted  a  new  trial,  on  the  ground  that  the  proffered 
evidence  went  to  prove  a  material  fact  relevant  to  the  issue,  and  not 
merely  collateral,  and  that  by  such  evidence  a  party  might  contradict  his 
own  witness. 

The  effect  of  such  proof. 

The  contrariety  of  statement,  introduced  by  this  adverse  proof,  has  not 
necessarily  the  effect  of  repudiating  the  whole  of  the  former  witness's  tes- 
timony ;  it  would  be  against  all  justice  to  require  that  the  whole  of  a 
man's  testimony  should  be  struck  out,  because  a  witness  sets  him  right 
as  to  a  single  fact.(2)  Strictly  speaking,  no  part  of  his  evidence  is  to 
be  struck  out ;  the  whole  must  be  for  the  consideration  of  the  jury, 
who  may  believe  and  adopt  a  part,  or  disbelieve  and  reject  the  whole. 

It  may  be  observed,  that  the  power  which  a  party  has  of  disproving 
the  facts  sworn  to  by  his  own  witness,  and  of  proving  them  to  be  directly 
otherwise,  is  not  limited  or  qualified  .from  regard  to  the  effect,  which  may 


testimony  as  to  the  other.  Bradley  v.  Rioardo,  8  Bing.  57.  The  covirt  is  not  bound  to  beheve 
or  disbelieve  all  that  a  party's  ;vitness  says  for  or  against  him,  but  may  reject  sudi  portion  of  his 
testimony  against  the  party  as  shall  appear  liable  to  objection.  Per  Livingston,  J.,  in  Stokes  v. 
Mowatt,  1  U.  States  Law  Journal,  305,  325,  326.     See  ante,  note  576. 

It  was  held  in  one  case,  that  where  two  of  your  own  witnesses  contradict  each  other,  you 
shall  not  then  call  back  the  first  to  contradict  the  last.  Eapp  v.  Le  Blanc,  1  Ball.  63.  Quefre, 
if  circumstances  should  demand  an  explanation  between  the  witnesses. 

(The  rule  laid  down  in  the  text  is  further  supported  by  recent  decisions,  Thompson  v.  Blanch- 
ard,  supra ;  Hice  v.  Cox,  12  Ired.  315  ;  Burkhalter  v.  Edwards,  16  Geo.  593 ;  2  Sand.  60.) 

(1)  4  B.  &  Ad.  193. 

(2)  Bradley  v.  Rioardo,  8  Bing.  67. 

(Where  the  evidence  shows  tiiat  the  witness  was  mistaken,  it  does  not  affect  the  rest  of  his 
testimony  any  farther  than  as  serves  to  show  a  defect  of  memory.  Hall  v.  Houghton,  31 
Maine,  411 :  Brenuan  v.  The  People,  15  III.  511.) 
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be  thereby  produced  unfavorably  to  the  witness's  credit.  The  proof  thus 
given  may  indirectly  throw  the  utmost  discredit  on  the  witness,  and  con- 
vince the  j  ury  that  he  has  designedly  deceived  them,  still,  it  is  con- 
ceived, the  party  will  be  at  liberty  to  prove  such  contrary  facts.  "  There 
is  no  rule  of  law  hj  which  the  truth  on  such  an  occasion  is  to  be  shut  out, 
and  justice  perverted."(l) 

Proof  of  a  contrary  statement,  -whether  admissible. 

Whether  it  be  competent  to  a  party  to  prove  that  a  witness  called  by 
him,  who  has  given  evidence  against  him,  has  made  at  other  times  a  state- 
ment contrary  to  that  made  by  him  at  the  trial,  is  a  question  on  which 
there  has  been  some  difference  of  opinion.  Such  a  contrary  statement, 
it  is  clear,  cannot  be  admitted  as  proof  of  the  facts  therein  asserted : 
it  can  only  be  admitted,  if  admissible  at  all,  for  the  purpose  of  neutral- 
ising, or  raising  doubt  and  suspicion  as  to  those  parts  of  the  witness's 
testimony  with  which  the  contrary  statement  is  at  variance.  The  com- 
mon objection  to  this  evidence  is,  that  it  would  necessarily  discredit  the 
witness ;  that  the  party  ought  not  to  have  called  him,  if  he  had  not 
considered  him  worthy  of  credit ;  and  that,  having  called  him ,  he  must 
take  him  for  better  and  for  worse,-  and  cannot  afterwards  discredit  him. 
For  the  admissibility  of  the  proposed  evidence,  it  may  be  said  that  this 
course  is  necessary  as  a  security  against  the  contrivance  of  an  artful 
witness,  who  otherwise  might  recommend  himself  to  a  party  by  the 
promise  of  favorable  evidence  (being  really  in  the  interest  of  the  oppo- 
site party,  and  afterwards  by  hostile  evidence  ruin  his  cause ;  and  that 
the  power  of  proving  contradictory  statements  ought  to  be  the  same, 
whether  the  witness  is  called  by  the  one  party  or  the  other ;  that  such  a 
power  is  necessary  for  the  purpose  of  placing  the  witness  fairly  and  com- 
pletely before  the  court,  and  for  enabling  the  jury  to  ascertain  how  far  he 
deserves  to  be  believed:  that  the  ends  of  justice  are  best  attained  by 
allowing  the  fullest  power  for  scrutinizing  and  correcting  evidence,  and 
that  in  the  administration  of  criminal  justice  especially,  the  exclusion  of 
the  proof  of  contrary  statements  might  be  attended  with  the  worst  conse- 
quences. With  respect  to  the  objection  that  a  party  has  no  right  to  put 
a  witness  into  the  box  as  a  witness  of  credit,  and  afterwards  call  other 
witnesses  to  discredit  him,  it  proceeds  upon  the  supposition  that  the  party 
first  acted  on  one  principle,  and  afterwards,  being  disappointed  by  the 
witness,  turns  round  and  acts  upon  another — thus  imputing  to  the  party 
something  of  double  dealing  or  dishonest  practice.  But  it  is  evident  that 
this  does  not  apply  to  the  case  where  a  party,  having  given  credit  to  a 
witness,  is  deceived  by  him,  and  first  discovers  the  deceit  at  the  trial  of 


(1)  (Bro-wn  v.  "Wood,  19  Miss.  (4  Bennett)  475;  Leary  v.  Dearborn,  19  N.  H.  851 ;  Swam'scot 
Machine  Co.  v.  Walker,  2  Foster  (N.  H.)  457.) 
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the  cause.  To  reject  the  proposed  evidence  in  sucli  a  case,  and  repress  the 
truth,  would  be  to  allow  the  witness  to  deceive  both  jury  and  party,  and 
might  work  serious  injustice.(l) 

The  cases  upon  this  subject  are  as  follows: 

On  the  trial  of  Warren  Hastings,  the  opinion  of  the  judges  was  taken 
by  the  Lords,  upon  a  question  involving  this  point,  although  the  circum- 
stances were  not  such  as  to  raise  it  distinetly.(2)  A  witness,  professing 
forgetfulness,  or  speaking  indeterminately  on  a  -point,  was  asked  by  the 
managers  for  the  Commons,  whether  he  had  not  been  examined  before  a 
committee  of  the  House  of  Commons,  and  whether  he  had  not  before  that 
committee  answered  a  particular  question  in  a  particular  manner.(3)  The 
inquiry  being  objected  to,  the  opinion  of  the  judges  was  required  by  the 
Lords,(4)  and  a  question  submitted  to  then^,  the  terms  of  which'  are  em- 
bodied verbatim  in  the  answer  delivered  by  the  lord  chief  baron,  ex- 
pressing their  unanimous  opinion, (5)  "  That  where  a  witness,  produced  and 
examined  in  a  criminal  proceeding  by  a  prosecutor,  disclaims  all  knowledge 
of  any  matter  so  interrogated,  it  is  not  competent  for  such  prosecutor  to 
pursue  such  examination,  by  proposing  a  question  containing  the  particu- 
lars of  an  answer  supposed  to  have  been  made  by  such  witness  in  another 
place,  and  by  demanding  of  him,  whether  the  particulars,  so  suggested, 
were  not  the  answers  he  had  so  made."  This  decision  goes  too  far ;  there 
is  express  authority  for  a  modification  of  the  rule,  at  least  to  a  certain 
eixtent,  namely,  to  allow  a  party  to  propose  such  a  question  to  the  witness, 
and  to  receive  his  a,nswer,  although,  if  the  answer  is  unfavorable,  it  may 
be  held  to  be  conclusive. 

In  the  case  of  The  King  agt.  01droyd,(6)  on  a  trial  for  murder,  several 
witnesses  having  been  called  for  the  prosecution,  the  prisoner's  counsel 
observed  the  name  of  another  witness  indorsed  on  the  bill  of  indictment ; 
but  the  counsel  for  the  proseuutiojQ  declined  to  call  her.  Graham,  B., 
tljiojifght  it  his  duty  to  call  he;r ;  and   her  evidence  went  to  an  acquittal. 


(1)  (The  Common  Law  Procedure  Act  of  1854  (11  &  18  Tiot.  e.  125,  §  22),  provides  that— 

"  A  party  producing  a  witness  shall  not  be  allowed  to  impeach  his  credit  by  general  evidence 
of  bad  oharater,  but  he  may,  in  case  the  witness  shall  in  the  opinion  of  the  judge  prove  adveree, 
Qontradiot  him  by  other  evidence,  or  by  leave  of  the  judge  prove  that  he  has  made  at  other  times 
a  statement  inconsistent  with  his  present  testimony ;  but  before  such  last-mentioned  proof  can 
^e  given,  the  circumstances  of  the  supposed  statement,  sufficient  to  designate  the  particular  oc- 
casion, must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he  has  made 
such  statement." 

The  act  also  specifies  the  circumstances  under  which  proof  may  be  given  of  contradictory  stato- 
ijnents  by  an  adverse  witness.) 

(2)  See  Mill's  History  of  British  India,  bk.  6,  ch.  2. 

(3)  Jour.  Dom.  Proo.  29th  Feb.  1188. 

(4)  Ibid. 

(5)  Jour.  Dom.  Proo.  10th  April,  1188. 

(6)  R.  &  B.,  0.  0.  R.  88. 
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The  judge  then  cast  his  eye  over  her  deposition  taken  before  the  coroner,(l) 
and  finding  it  totally  at  variance  with  what  she  swore  at  the  trial,  caused 
that  deposition  to  be  proved,  and  in  summing  up  to  the  jury  threw  her 
testimony  out  of  the  case.  The  twelve  judges,  on  consideration,  confirmed 
the  judge's  proceeding ;  Lord  Ellenborough,  C.  J.,  and  Mansfield,  C.  J., 
observing,  that  they  thought  the  prosecutor  had  the  same  right  as  the 
judge.(2) 

The  case  of  Ewer  agt.  Ambrose,  (3)  furnishes  materials  for  both  sides  of 
the  argument  on  this  question.  There,  a  witness  having  been  called  on 
the  part  of  the  defendant  to  prove  a  partnership  between  himself  and  the 
defendant,  and  having  denied  tliat  fact,  an  answer  of  the  witness  in  chan- 
cery, wherein  he  admitted  himself  to  be  partner,  was  offered  in  evidence 
by  the  defendant's  counsel,  and  admitted.  The  judge  left  it  to  the  jury 
to  lind  for  the  plaintiff  or  the  defendant,  according  as  they  gave  credit  to 
the  witness's  answer  in  chancery,  or  to  his  testimony  in  court.  The  jury 
having  found  for  the  defendant,  the  Court  of  King's  Bench  directed  a 
new  trial,  on  the  ground  that  the  answer,  if  admissible  at  all,  could  only 
be  received  to  contradict  the  witness,  and  not  to  substantiate  any  fact. 
Whether  it  was  admissible  as  contradiction,  the  case  did  not  require  the 
court  to  decide.  Bayley,  J.,  appeared  to  be  of  opinion  (though  it  was 
unnecessary  to  decide)  that  the  answer  was  inadmissible ;  but  upon  that 
point  Holroyd,  J.,  and  Littledale,  J.,  abstained  from  expressing  any 
opinion.  Holroyd,  J.,  however,  after  observing  that  the  answer  was  clearly 
pot  admissible  to  prove  substantively  the  partnership,  proceeded  thus : 
"  But  it  is  a  very  different  question,  whether  it  was  not  evidence  to  destroy 
the  credit  of  the  witness  as  to  the  particular  fact  to  which  he  swore." 

In  Bernasconi  agt.  Fairbrother,(4)  Lord  Denman,  C.  J.,  permitted  an 
^t^torney  to  prove  that  the  witness  of  the  party  for  whom  he  appeared, 
■had  immediately  before  the  trial  made  to  him  a  statement  quite  opposite 
to  what  he  swore  at  the  trial.  An  act  of  bankruptcy  was  established  by 
no  other  witness ;  the  plaintiff  was  nonsuited,  and  moved  for  a  new  trial, 
op  the  ground  of  surprise. 


(1)  See  B.  V.  Edwards,  8  0.  &  P.  26,  supra,  p.  969. 

(2)  Bat  se?  R.  j.  IJoran,  Jebb  C.  C.  91,  infra,  p.  994. 

Note  603. — It  was  accordingly  beld  in  State  v.  Noiris  (1  Hayw.  429,  438),  that  the  prosecjl- 
cptiop  might  discredit  one  of  his  own  witnesses,  by  showing  his  contradictory  statements  out  qf 
d,ogrs ;  fpr  the  prosecuting  attorney  does  not  know  the  facts ;  and  if  it  were  otherwise,  the  people 
pjght  be  tricked  |Dy  the  prisoner  getting  witnesses  out  of  doors  to  state  facts  against  him,  thus 
ipdueiug  the  public  to  call  them,  when  they  will  swear  in  favor  of  the  prisoner,  ap4  thus,  by  eg- 
caping  impeachipent,  procure  a  fraudulent  acquittal.  But  qvsre.  Queen  v.  The  State,  B  Har.  & 
John.  232.  This  case  contains  an  intimation  implying  an  opposite  doct4ne,  though  t}ie  court  do 
not  ^dyert  to  the  distinction  between  public  and  private  prosecution. 

(Ifi  Tlie  People  v.  Safford  (5  Denio  R.  112),  such  evidence  was  held  olgarly  inadmssible.) 

^?)  3  p.  &  0.  74^. 

(4)  .Olf^d  by  Lord  Denman,  C.  J.,  1  Mood  &  R.  427. 
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Similar  evidence  was  received  by  Lord  Denman,  C,  J.,  in  the  case  of 
Wright  agt.  Beckett.(l)  In  this  case,  an  action  of  trespass  quare  chusum 
fregit,  where  the  question  was,  whether  the  plaintiif  had  the  exclusive 
right  to  the  soil  of  a  piece  of  land,  the  plaintiff 's  counsel,  having  exam- 
ined four  witnesses  to  prove  that  the  plaintiff  and  his  predecessors  had 
immemorially  exercised  acts  of  ownership  over  it,  called  a  fifth  witness  to 
establish  the  same  fact.  That  witness  on  being  examined,  contradicted 
the  other  four  witnesses ;  upon  which  the  plaintiff's  counsel  asked  him, 
whether  he  had  not  given  a  different  account  of  the  facts  to  the  plaintiff's 
attorney  two  days  before  ?  This  question  was  objected  to,  on  the  ground 
that  the  obvious  tendency  of  the  question  put  by  the  plaintiff,  was  to  dis- 
credit his  own  witness.  Lord  Denman,  C.  J.,  overruled  the  objection,  and 
the  question  was  put :  but  the  witness  gave  an  evasive  answer  to  the 
question.  The  counsel  then  called  the  plaintiff's  attorney,  and  proposed 
to  inquire  of  him  whether  the  witness  had  given  to  him,  upon  the  occa- 
sion referred  to,  an  account  of  the  facts  different  from  that  given  on  the 
trial.  This  was  also  objected  to,  but  the  lord  chief  justice  allowed  the 
question  to  be  put.  'J'he  attorney  answered  the  question  in  the  affirm- 
ative, and  added,  that  he  took  down  in  writing  the  account  given  by  the 
witness,  which  was  read  over  to  him,  and  he  said  it  was  quite  correct ;  the 
plaintiff's  attorney  then  read  the  written  account  to  the  jury.(2) 


(1)  1  Mood.  &  H.  414. 

(2)  Note  604. — The  general  rale  is  clear  and  well  settled,  that  a  party  oaJling  a  -witness  can- 
not give  evidence  merely  to  discredit  him  (Sawrey  v.  Murrell,  2  Hayw.  397  ;  ante,  note  601) ;  as 
by  showing  that  he  is  interested  to  swear  in  favor  of  the  opposite  party  (Den  ex  dem.  Farrar  v. 
Hamilton,  1  Tayl.  10,  14 ;  Jackson  ex  dem.  Eden  v.  Varick,  1  Cow.  K.  238 ;  S.  C,  on  error,  2 
Wend.  16G,  200,  201,  per  Walworth,  C.  See  also  Fulton  Bank  v.  Staflford,  2  Wend.  483 ; 
M'Mahon  v.  Spangler,  4  Eand.  51);  or  that  he  has  made  contradictory  statements  (ante,  note 
602 ;  Queen  v.  The  State,  5  Harr.  &  John.  232) ;  or  in  any  other  way.  Sawrey  v.  Murrell,  2 
Hayw.  397  ;   12  Wend.  108. 

But  the  party  who,  even  some  time  after  the  examination  of  the  adverse  witness  has  been 
closed,  calls  him  to  prove  a  distinct  fact  in  his  own  favor,  does  not  thereby  make  the  witness  his 
own,  so  'as  to  prevent  his  right  to  discredit  him.  Sawrey  v.  Murrell,  2  Hayw.  397'.  See  ante, 
note  601. 

Previous  contradictory  statements,  made  by  a  party's  witness,  are  certainly  evidence  of  a 
merely  discrediting  character  (The  People  v.  Vane,  12  Wend.  78,  81) ;  and  come  within  the  gen- 
eral rule  that  the  party  shall  be  estopped  to  impeach,  by  testimony,  the  credibility  of  his  own 
witness.  Yet  the  mind  must  be  so  nicely  practiced  to  distinguish  this  proceeding  from  the 
allowable  one  of  the  party  contradicting  his  own  witness,  as  {ante,  note  602)  that  very  learned 
courts  have  confounded  the  former  with  the  latter.  In  Brown  v.  Bellows  (4  Pick.  179, 187  188 
194),  the  party  was,  under  the  latter  motion,  allowed  to  cross-examine  his  own  witness,  in  re- 
spect to  a  statement  formerly  made  by  him,  and  then  to  call  a  witness,  showing  its  felsity.  It  is 
true  that  the  party  was  driven  to  call  the  first,  because  he  wag  an  attesting  witness ;  and  the  de- 
cision is  perhaps  maintainable  as  an  exception,  within  Mr.  Evans'  remarks,  cited  ante,  note  602. 
It  is  certainly  a  case  strongly  illustrating  the  force  of  those  remarks,  and  the  learned  judges  were 
evidently  struck  with  the  singularly  unfortunate  necessity  which  had  tied  the  party  up  to  such  a 
witness.  The  argument  upon  which  they  went,  however,  confounded  the  contradictory  state- 
ment with  a  disproof  of  the  fact.  4  Pick.  1 94.  A  similar  confusion  of  the  two  rules  occurs  in 
De  Lisle  v.  Priestman  (1  Browne,  182,  183),  and  was  confirmed  on  error.    The  subsequent  case 
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The  lord  chief  justice,  in  summing  up  the  case  to  the  jury,  told  them 
they  were  not  to  look  upon  the  statement,  given  by  the  witness  to  the 
attorney,  as  evidence  of  the  facts  therein  stated  ;  they  were  only  to  receive 
that  statement  by  way  of  neutralizing  the  effect  of  the  evidence  which 
the  witness  had  unexpectedly  given  in  court. 

The  jury  having  found  a  verdict  for  the  plaintiff,  a  motion  was  made, 
and  a  rule  granted,  for  showing  cause  why  there  should  not  be  a  new 
trial.  After  cause  shown  before  Lord  Denman,  0.  J.,  and  BoUand,  B.,(l) 
time  was  taken  for  considering  the  question;  finally,  they  differed  in 
opinion,  and  delivered  their  judgments  at  length. 

Lord  Denman,  C.  J.,  after  stating  the  facts  of  the  case,  said  he  retained 
his  first  opinion.  "  The  case,"  his  Lordship  said,  "  was  brought  to  this 
simple  point, — to  which  of  the  witnesses  was  credit  due :  if  to  the  first 
four,  the  plaintiff  was  entitled  to  the  verdict;  if  to  the  last,  the  defendant. 
On  this  issue  alone  the  event  of  the  cause  depended.  The  defendant  en- 
joyed the  privilege  of  assailing  the  credit  of  those  who  were  opposed  to 
his  interest ;  the  plaintiff  must  have  the  same  right  with  respect  to  that 
witness  ^vho  unexpectedly  turned  against  hira,  unless  he  is  debarred  by 
some  strict  rule  of  law.  I  find  no  such  rule,  but  many  decisions  which 
must  have  proceeded  on  the  opposite  principle."  His  Lordship  then  cited 
the  rule  laid  down  in  Buller's  Nisi  Prius,  which  has  been  previously  re- 
ferred to,  (2)  and  to  which,  his  Lordship  said,  as  he  understood  it,  he  most 
fully  subscribed. 

"But,"  continued  Lord  Denman,  C.  J.,  "I  consider  the  meaning  of 
this  to  be,  that  no  party  shall  produce  a  witness  whom  he  knows  to  be 
infamous,  and  whom  he  has,  therefore,  the  means  of  discrediting  by  gen- 
eral evidence.  No  inference  arises  that  I  may  not  prove  my  witness  to 
state  an  untruth,  when  he  surprises  me  by  doing  so  in  direct  opposition  to 
what  he  had  told  me  before.  In  this  case  the  discredit  is  consequential, 
and  the  evidence  is  not  general,  but  extremely  particular  and  subject  to 
any  explanation  which  the  witness  may  be  able  to  afford.  The  rule  laid 
in  Buller's  Nisi  Prius,  therefore  appears  to  me  inapplicable. 

"  Two  dangerous  consequences  are,  however,  apprehended  from  admit- 
ting the  former  statement  of  a  witness  in  contradiction  to  his  testimony  on 
the  trial.  Now,  I  must  observe,  in  passing,  that  the  judge's  apprehension 
of  possible  danger  on  admitting  certain  evidence,  cannot  create  a  rule  for. 
excluding  it.     The  legislature  may  make  such  a  provision,  or  the  rule  may 


of  Oowden  v.  Reynolds  (12  Serg.  &  Eawle,  281),  was  again  the  case  of  an  attesting  witness, 
called  from  necessity.  Tilghman,  C.  J.,  adverts  to  that,  but  forbears  to  sanction  the  evidence  of 
the  contradictory  statement  as  resting  upon  any  exception.  He  struggles  to  distinguish  it  from 
other  testimony,  merely  discrediting ;  such  as  general  character.  "We  think,  with  the  highest 
deference,  that  he  fails  to  do  so. 

(1)  At  Sergeant's  Inn.     The  cause  was  tried  in  the  Court  of  Common  Pleas  at  Lancaster. 

(2)  Swpra,  p.  982. 
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have  so  far  prevailed  in  practice  as  to  be  properly  considered  parcel  of  the 
common  law.  But  if,  instead  of  acting  on  established  rules,  we  were  now 
conferring  on  what  rules  it  would  be  best  to  establish,  the  inconvenience 
of  precluding  the  proof  tendered  strikes  my  mind  as  infinitely  greater 
than  that  of  admitting  it.  For  it  is  impossible  to  conceive  a  more  fright- 
ful iniquity  than  the  triumph  of  falsehood  and  treachery  in  a  witness  who 
pledges  himself  to  depose  to  the  truth  when  brought  into  court,  and  in  the 
meantime  is  persuaded  to  swear,  when  he  appears,  to  a  completely  incon- 
sistent story. 

"  The  dangers  on  the  other  hand,  though  doubtless  very  fit  subjects  of 
precaution  in  the  progress  of  the  trial,  exist  at  present  in  an  equal  degree- 
with  reference  to  modes  of  proceeding  which  have  never  yet  been  ques- 
tioned. 

"  The  most  obvious  and  striking  danger  is  that  of  collusion.  An  at- 
torney, it  is  said,  may  induce  a  man  to  make  a  false  statement  without 
oath,  for  the  mere  purpose  of  contradicting  by  that  statement  the  truth, 
which,  when  sworn  as  a  witness,  he  must  reveal.  The  two  parties  con- 
cerned in  this  imagined  collusion  must  be  utterly  lost  to  every  sense  of 
shame  as  well  as  honesty.  But  there  is  another  mode  by  which  their 
wicked  conspiracy  could  be  just  as  easily  effected. .  The  statement  might 
be  made,  and  then  the  witness  might  tender  himself  to  the  opposite  party, 
for  whom  he  might  be  first  set  up,  and  afterwards  prostrated  by  his  former 
statement.  This  far  more  effectual  stratagem  could  be  prevented  by  no 
rule  of  law. 

"  The  otiher  danger  is,  that  the  statement,  which  is  admissible  only  to 
contradict  the  witness,  may  be  taken  as  substantive  proof  in  the  cause. 
But  this  danger  equally  arises  from  the  contradiction  of  an  adverse  witness  : 
it  is  met  by  the  judge  pointing  out  the  distinction  to  the  jury,  and  warning 
them  not  to  be  misled.  It  is  not  so  abstruse  but  that  the  j  udges  may  ex- 
plain it,  and  juries  perceive  its  reasonableness ;  and  it  is  probable  that 
they  most  commonly  discard  entirely  the  evidence  of  him  who  has  stated 
falsehoods,  whether  sworn  or  unsworn." 

Lord  Denman,  C.  J.,  then  referred  to  the  cases  before  mentioned  of 
Alexander  agt.  G-ibson,(l)  and  Lowe  agt.  Joliffe,(2)  as  establishing  that  a 
party  may  so  far  contradict  the  witness  he  calls,  as  to  prove  by  others  the 
fact  which  that  witness  denies  :  and  then  proceeded  to  consider  the  ques- 
tion, whether,  for  the  purpose  of  showing  the  witness's  statement  to  be 
correct,  a  party  may  be  allowed  to  contradict  hii  own  witness,  not  by 
others,  but  by  his  own  previous  and  contradictory  assertions.  Upon  this 
point.  Lord  Denman,  C.  J.,  citing  the  decision  in  the  case  of  Tlio  King 
agt.  01droyd,(3)  observed,  "  This  decision  does  not  incur  the  danger  of 


1)  Supra,  p.  983. 

(2)  Swpra,  p.  982,  n.  3. 

(3)  Swpra,  p.  986. 
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collusion,  as  the  parties  who  conducted  the  prosecution  neither  called  nor 
contradicted  the  witness.  But  it  proves  that  a  former  declaration  may  be 
given  in  evidence  to  contradict  what  the  same  witness  has  sworn  to  on 
the  trial,  notwithstanding  the  danger  of  that  declaration  being  believed, 
and  acted  on  as  evidence  in  the  cause  ;  and  it  prepares  the  mind  for  con- 
sidering the  very  question  now  before  us.  For  the  prosecutor  would  have 
undoubtedly  been  justified  in  expecting  the  evidence  in  court  to  agree 
with  that  given  before  the  coroner,  and  in  summoning  the  witness  into 
the  box  with  that  expectation.  K  he  had  done  so,  and  had  heard  her 
gainsay  the  deposition  from  which  he  examined  her,  could  he  have  been 
prevented  from  neutralising  the  evidence,  and  defeating  the  attempted 
fraud  by  laying  that  deposition  before  the  jury."  This  decision  Lord 
Denman,  0.  J.,  considered  a  conclusive  authority  for  the  principle  now 
under  controversy. 

Lord  Denman,  C.  J.,  then  referred  to  the  case  of  Ewer  agt.  Ambrose,(l) 
and  observed,  that  if  the  answer,  tendered  as  evidence  in  that  case,  could 
not  have  been  received  at  all,  the  same  man  might  defeat  on  the  same  day, 
a  suit  in  chancery,  and  an  action  at  law,  by  swearing  in  the  former  to  the 
affirmative,  and  in  the  latter  to  the  negative  of  the  same  proposition. 

Then,  adverting  again  to  the  general  principle, — "  If  the  witness  pro- 
fessing to  be  mine  has  been  bribed  by  my  adversary  to  deceive  me, — if, 
having  taught  me  to  expect  the  truth  from  him,  he  is  induced  by  malice  or 
corruption  to  turn  round  upon  me  with  a  newly  invented  falsehood,  which 
defeats  my  just  right,  and  throws  discredit  on  all  my  other  witnesses, — 
must  I  be  prevented  from  showing  the  jury  facts  like  these?  Suppose 
that  in  some  dispute  happening  in  the  street  a  by-stander  declares  his 
name  to  one  of  the  contending  parties,  and  his  readiness  to  prove  his  con- 
duct blameless  ;  that  he  attends  the  solicitor,  and  gives  in  his  deposition 
to  the  same  effect,  but  when  sworn  in  open  court,  takes  part  with  the 
adversary.  The  question  then  is,  whether  he  is  to  be  believed,  or  the 
other  witnesses  called  by  the  same  party.  Some  one  in  court  happens  to 
know  him,  and  whispers  to  the  attorney,  '  He  has  deceived  you  in  every 
way  ;  he  has  given  you  a  false  name  ;  he  is  the  adversary's  brother  and 
partner ;  moreover,  he  has  been  for  years  notoriously  infamous.'  Or, 
suppose  such  a  trial  for  misdemeanor  as  some  that  have  lately  revolted  the 
public  mind ;  and  that  some  stranger,  after  voluntarily  offering  his  testi- 
mony to  a  calumniated  man,  should  unexpectedly  side  with  his  false  ac, 
cuser.  If  the  rule  against  discrediting  your  own  witnesses  must  be  strictly 
construed,  these  deceptions  cannot  be  exposed.  You  will  be  told  that  you 
have  called  him  ;  you  must  take  him  for  better  and  for  worse,  and  must 
be  bound  by  all  his  statements.  Or,  if  you  are  permitted,  by  reason  of 
your  late  discovery  of  these  facts,  to  prove  them  for  your  own  necessary 


(1)  Svpra,  p.  987. 
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protection,  this  mu'st  be  because  tlie  rule  cannot  apply  to  a  case  wliere 
such  facts  are  brought  to  your  knowledge  after  you  have  placed  him  in 
the  witness-box.  The  rule,  therefore,  is  limited  by  that  condition ;  and 
you  shall  be  at  liberty  to  discredit  your  witness  by  such  evidence,  because 
you  have  been  deceived  and  surprised.  Can  any  reason  then  be  assigned, 
why,  when  equally  deceived  by  his  denying  to-day  what  he  asserted  yes- 
terday, you  should  be  excluded  from  showing  the  contradiction  into 
which,  from  whatever  motive,  he  has  fallen  ?  It  is  clear  that,  in  civil 
cases,  the  exclusion  might  produce  great  injustice,  and,  in  criminal  cases, 
improper  acquittals  and  fraudulent  convictions. 

"  The  result  is,  that  finding  no  direct  authority  compelling  the  exclusion 
of  such  evidence,  and  some  which  appear  to  me  on  principle  to  prove  it 
admissible,  and  thinking  that  trath  and  justice  may  be  most  materially 
affected  by  that  exclusion,  I  am  bound  to  abide  by  the  course  I  pursued 
at  Nisi  Prius,  and  must  give  my  judgment  against  making  the  rule 
absolute." 

BoUand,  B.,  was  of  opinion,  that  the  rule  applicable  to  this  question  was 
that  which  had  been  relied  upon  by  the  defendant's  counsel,  viz.:  that  a 
party  in  a  cause  is  not  to  be  permitted  to  give  evidence  of  a  fact  for  the 
purpose  of  discrediting  his  own  witness,  unless  such  fact  would  of  itself  be 
evidence  in  the  cause ;  but  that  where  such  fact  is  relevant  to  the  issue, 
and  so  per  se  evidence  in  the  cause,  such  proof  is  to  be  allowed  to  be 
given,  although  it  may  collaterally  have  the  effect  of  discrediting  the  tes- 
timony of  his  own  witness.  He  considered  the  passage  cited  from  Buller's 
Nisi  Prius, (1)  taken  all  together,  as  warranting  this  distinction;  as  the 
learned  writer  pointed  out  in  what  matter  and  to  what  extent  a  party  shall 
be  allowed  to  impeach  the  credit  of  his  own  witness,  in  contradistinction 
to  that  general  evidence  of  which  he  had  made  mention  just  before.  The 
cases  of  Ewer  agt.  Ambrose,  (2)  and  Friedlander  agt.  The  London  Assu- 
rance Company,  (3)  his  Lordship  considered,  were  decided  upon  the  prin- 
ciples laid  down  in  the  above  rule. 

't^s^"  I  think,"  said  the  learned  baron,  "  great  weight  is  due  to  the  argu- 
ment founded  on  the  danger  of  collusion  ;  it  is  indeed,  in  my  mind,  the 
main  objection  to  the  reception  of  the  evidence. 

"The  case  of  The  King  agt.  01droyd(4)  has  been  much  relied  on  for  the 
plaintiff.  I  cannot,  however,  consider  the  case  itself,  as  decided  by  the 
judges  upon  the  point  before  them,  as  an  authority  upon  the  question  in 
the  present  case  :  the  only  assistance  afforded  to  the  plaintiff  by  that  case 
is  to  be  derived  from  the  opinion  thrown  out  by  Lord  Ellenborough,  0. 
J.,  and  Mansfield,  C.  J.,  which  appears  at  the  end  of  the  report."     The 


(1)  Supra,  p.  982. 

(2)  Svpra,  p.  981. 

(3)  Supra,  p.  984. 

(4)  Supra,  p.  986. 
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learned  baron  concluded  thus :  "  All  doubt  upon  this  point  is  set  at  rest 
since  the  decision  of  Ewer  v.  Anibrose.(l)  "With  the  exception  of  the 
opinion  of  the  two  learned  judges  in  E.  v.  Oldroyd,  the  authorities  are 
uniform  in  establishing  that  a  party  cannot  contradict  his  own  witness  but 
by  giving  evidence  of  facts  bearing  upon  the  issue.(2)  It  was  open  to  the 
plaintiff  to  do  so  in  the  present  case,  but  he  was  not  at  liberty  to  prove 
that  his  witness  had  previously  made  a  different  statement  to  the  attorney, 
because  that  was  a  matter  not  relevant  to  the  issue  in  the  cause ;  nor  was 
the  statement  entitled  to  such  weight,  as  a  contradiction,  as  to  have  the 
power  of  neutralizing  the  evidence  (one  of  the  reasons  urged  for  its  admis- 
sion), it  not  having  been  given  upon  oath.  It  furnished  a  sufficient 
apology  for  putting  the  witness  in  the  brief,  and  for  calling  him,  but  could 
go  no  further,  For  these  reasons  I  am  of  opinion  the  evidence  of  the 
attorney  was  improperly  received  at  the  trial." 

Lord  Denman,  C.  J.,  acted  upon  the  same  principle  in  Dunn  agt.  As- 
lett,(3)  an  action  of  assumpsit  on  the  warranty  of  a  horse,  where  one  of  the 
plaintiff's  witnesses  having,  on  cross  examination,  stated  facts  tending  to' 
show  that  the  warranty  had  not  been  broken,  the  plaintiff's  counsel  in- 
quired of  him  whether  he  had  been  living  with  the  defendant  and  the  de- 
fendant's witnesses,  since  he  had  been  in  the  town:  this  was  objected  to, 
on  the  ground  that  a  party  cannot  discredit  his  own  witness,  and  that  the 
plaintiff  ought  not  to  have  called  him  unless  he  was  a  witness  to  whom 
credit  was  to  be  given.  But  Lord  Denman,  C.  J.,  allowed  the  question. 
He  referred  to  the  case  of  Wright  agt.  Beckett,  in  which,  he  said,  he  had 
formed  his  opinion  after  much  consideration,  and  still  retained  that' opin- 
ion ;  and,  on  the  same  principle,  he  thought  a  party  calling  a  witness  raaj 
examine  him  as  to  any  fact  tending  to  show  that  he  had  been  induced  to 
betray  that  party. 

Cases  conira. 

Some  cases  must  now  be  mentioned,  in  which  the  decisions  have  been 
contrary. 

In  Holdsworth  agt.  The  Mayor  of  Dartmouth,  (4)  an  action  of  debt  on 
bond,  in  which  the  defendant  pleaded  fraud  and  covin,  one  of  the  defend- 
ant's witnesses  having  on  cross-examination  represented  the  giving' of  the 
bond  as  an  honest  transaction,  the  defendant's  counsel  was  allowed  to  ask 
the  witness,  whether  he  had  not  told  the  defendant's  attorney  that;  it  was  a 
shameful  transaction;  this  the  witness  denied.     The  counsel  then  pro- 


(1)  Supra,  p.  987.  But  the  question  upon  the  admissibility  of  the  answer  in  that  case,  as' 
evidence  to  contradici  the  -witness,  waS  not  decided.  A  new  trial  was  awarded  on  a  dififerent' 
ground,  namely,  because  the  answer  had  be'en'received  as  proof  of  the  facts  therein  slated. 

(2)  But  the  learned  baron  in  his  argument  has  not  cited'  any  aiiihorlty  which  establishes  tliat 
proposition. 

(3)  2  Mo.  &  E.  122. 

(4)  2  Mo.  &  E.  153. 
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posed  to  inquire  of  the  attorney  whether  the  witness  had  said  to  him  that 
the  transaction  was  shameful.  The  judge,  Parke,  B.,  thought  the  pro- 
posed inquiry  inadmissible,  and  that  it  made  no  difference,  whether  the 
fact  (concerning  which  the  inquiry  was  proposed)  was  elicited  on  exami- 
nation in  chief,  or  on  cross-examination.  "  The  effect  and  object  of  the 
evidence,"  said  the  learned  judge  (according  to  the  report  of  the  case),  "  is 
to  discredit  the  witness.  It  goes  to  his  general  credit  to  show  that  he  has 
given  a  different  account  of  the  matter  before ;  and  it  is  a  clear  rule  that 
a  party  has  no  right  to  put  a  witness  into  the  box  as  a  witness  of  credit, 
and,  when  he  gives  unfavorable  evidence,  to  call  testimony  to  discredit 
him." 

In  the  case  of  Winier  agt.  Brett,(l)  Erskine,  J.,  adopted  the  same  course 
as  Parke,  B.,  had  done  in  the  ■  last  mentioned  case,  although  Wright  agt, 
Beckett(2)  was  cited ;  and  his  Lordship,  after  referring  to  a  case  in  which 
he  had  acted  in  a  similar  manner  with  the  concurrence  of  Patteson,  J., (3) 
said,  he  had  since  talked  with  several  of  the  other  judges  on  the  point, 
and  found  they  were  generally  of  opinion  that  Mr.  Baron  Parke's  decision 
was  right.  And  on  a  subsequent  occasion, (4)  Wightman,  J.,  expressed 
himself  to  be  of  the  same  opinion. (5) 

In  the  case  of  the  Queen  agt.  Ball, (6)  a  witness  for  the  prosecution  hav- 
ing stated,  on  examination  in  chief,  that  she  had  been  examined  before 
the  committing  magistrate,  and  that  her  statements  had  been  taken  by  him 
in  writing,  and  that  she  then  gave  the  same  account  as  on  the  trial,  the 
counsel  for  the  prosecution  proposed  to  prove  that  her  statements  before 
the  magistrate  were  wholly  inconsistent  with  the  account  given  at  the 
trial ;  but  Erskine,  J.,  after  conferring  with  Patteson,  J.,  refused  to  re- 
ceive the  evidence,  on  the  ground  that  the  party  calling  a  witness  cannot 
call  another  witness,  or  give  evidence  not  otherwise  admissible,  for  the 
purpose  of  contradicting  and  directly  discrediting  him.  And  in  the  Queen 
agt.  Farr,(7)  Patteson,  J.,  again  acted  upon  the  same  principle. 

In  a  modern  case  in  Ireland,(8)  ten  judges  decided  unanimously,  not- 


(1)  2  Mo.  &  R.  351. 

(2)  1  Mo.  &  R.  414,  supra,  p.  98S. 

(3)  Probably  R.  v.  Ball,  ut  supra. 

(4)  Allan  v.  Hutchins,  2  Mo.  &  R.  358,  n. 

(5)  See  Hughes  v.  Rogers,  8  M.  &  "Vf.  123,  where  the  plaintiff  called  a  witness  to  prove  the 
signature  of  an  attesting  witness  to  a  bond,  and  the  witness  having  sworn  that  the  signature  was 
not  of  the  attesting  witness,  another  paper  (not  in  evidence  in  the  cause)  was  put  into  his  hand, 
which  he  also  stated  was  not  in  the  writing  of  the  attesting  witness:  and  it  was  held,  that  the 
plaintiff  was  not  at  liberty  to  prove  that  this  paper  was  actually  written  by  the  attesting  witness, 
for  the  purpose  of  contradicting  what  the  witness  had  sworn ;  but  this  was  so  decided  upon  the 
ground  that  the  evidence  would  have  raised  a  collateral  issue,  and  not  upon  the  ground  that  the 
plaintiff  was  thereby  seeking  to  discredit  his  own  witness. 

(6)  S.  0.  &  P.  T45. 
(1)  Id.  768. 

(8)  R.  V.  Moran,  Jebb  0.  0.  91 ;  Ir.  Cr.  R.  506,  n,  u. 
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withstanding  the  dicta,  of  Lord  Ellenborough,  C.  J.,  and  Mansfield,  C.  J., 
in  The  King  agt  01droyd,(l)  that  a  prosecutor  has  no  right  to  discredit  a 
witness  for  the  crown  by  producing  his  depositions,  containing  statements 
contradictory  to  the  testimony  given  at  the  trial.(2) 

The  chief  objection  to  the  proposed  evidence  appears  to  be  this,  that  a 
party  after  calling  a  witness  as  a  witness  of  credit  shall  not  be  allowed  to 
discredit  him.  At  first  sight,  this  has  the  semblance  of  a  principle  of  plain 
dealing.  But  let  the  same  proposition  be  expressed  in  other  terms, — as 
near  the  facts  of  the  case,  if  not  nearer,— and  let  it  run  thus :  A  party,  after 
giving  credit  to  a  witness  for  speaking  truth,  shall  not,  although  deceived 
by  him,  be  allowed  to  show  that  the  witness  has  deceived.  The  proposi- 
tion so  expressed  might,  to  an  unlearned  reader,  appear  scarcely  consistent 
with  the  principles  of  j  ustice.  The  proposition  asserts  a  fact  as  the  foun- 
dation of  the  rale, — that  a  party  by  calling  a  witness  places  him  in  the 
box  as  a  witness  of  credit.  But  is  this  the  fact  ?  The^party  does  not  voucIe. 
for  his  credit,  nor  ought  he  to  be  treated  as  if  he  had  given  such  voucher;. 
He  may  know  little,  perhaps  nothing,  of  the  witness's  character,  or  n>ay 
believe  it  to  be  doubtful,  and  yet  may  not  unreasonably  give  him  credit 
for  the  truth  of  his  statements, — not  however  intending  thereby  to  yo.ueh 
for  him  as  a  witness  of  credit ;  and  if  in  such  cases  the  witness  deceives 
him,  his  deceit  ought  to  be  exposed,  and  his  evidence  weighed  in  the  scales 
of  truth.  But,  it  is  said,  he  shall  not  give  evidence  to  discredit  his  own 
witness.  The  answer  to  this  is,  that  the  witness  ought  not  to  receive 
more  credit  than  he  deserves,  and  if  he  has  given  different  statements  of 
the  same  transactions,  no  wrong  is  done  to  him  by  proving  them.  Whe- 
ther such  proof  may  discredit  him  at  all,  or  to  what  extent,  the  jury  are 
to  determine :  the  object  of  the  party  may  be  to  discredit,  and  the  witness 
may  deserve  to  be  discredited;  but  the  duty  of  the  judge  is  to  search 
out  the  truth,  and  to  take  care  that  the  exact  degree  of  credit  due  to  each 
witness,  and  not  more,  shall  be  fairly  and  justly  apportioned.  It  must  be 
admitted,  however,  that  the  weight  of  modern  authority  is  in  opposition  to 
the  opinion,  reasoning  and  arguments  of  Lord  Denman,  above  stated.(3) 


(1)  R  &  R.  90,  swpr<L,  p.  986. 

(2)  The  oonflioting  deoiaions,  cited  at  length  in  the  text,  resulted  in  the  recent  statute,  cited 
above  and  known  aa  the  Common-Law  Procedure  Act.     17  and  18  Vict.  o.  126. 

(3)  Note  605. — *  *  Professor  Greenleaf  (1  Greenl.  Ev.  §  444)  says,  that  whether  it  be  com- 
petent for  a  party  to  prove  that  a  witness  whom  lie  has  called,  and  whose  testimony  is  unfavor- 
able to  his  cause,  had  previously  stated  the  facts  in  a  different  manlier,  is  a  question  upon  which 
there  exists  some  diversity  of  opinion.  And  he  expresses  the  opinion,  that  the  weight  of  autho- 
rity is  in  favor  of  admitting  the  party  to  show,  that  the  evidence  has  taken  him  by  surprise,  and 
is  contrary  to  the  examination  of  the  witness  preparatory  to  the  trial,  or  to  what  the  party  had 
reason  to  believe  he  would  testify ;  or  that  the  witness  has  recently  been  brought  under  the  in- 
fluence of  the  other  party,  and  has  deceived  the  party  calling  him.  "  For  it  is  said  this  course  is 
ivsceasary  for  his  protection  against  the  contrivance  of  an  artful  witness ;  and  the  danger  of  its 
being  regarded  by  the  jury  as  substantive  evidence  is  no  greater  in  such  cases,  than  it  is  where 
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CHAPTER   XI. 

OF  BILLS  OF  EXCEPTIONS,  DEMDEEEES  TO  EVIDENCE,  AND  NEW  TRIALS  FOR 
IMPROPER  RECEPTION  OR  REJECTION  OF  EVIDENCE. 

Bill  of  exceptions. 

The  competency  of  witnesses,  and  the  admissibiliry  of  evidence  are  to 
be  decided  by  the  judge  who  tries  the  cause ;  and  from  his  judgment  there 
is  an  appeal  by  a  bill  of  exceptions.  An  appeal  also  may  be  made,  in  the 
same  manner,  from  the  discretion,  or  opinion  of  the  judge  as  to  the  suffi- 
ciency of  the  evidence  to  maintain  the  plaintiff's  claim.(l) 

At  common  law,  a  writ  of  error  could  not  be  brought  for  any  error  in. 
law,  which  did  not  appear  on  the  record  ;  and  therefore,  where  the  plain- 
tiff or  defendant  alleged  anything  ore  tenus,  which  was  overruled  by  the 
judge,  the  party  aggrieved  had  no  redress.(2)  To  remedy  this  defect,  it 
was  enacted  by  stat.  13  Ed.  I,  c.  31,  "  if  one  impleaded  before  any  of  the 
justices  allege  an  exception,  praying  that  the  justices  will  allow  it,  that,  if 
they  will  not,  and  if  he  write  the  exception,  and  require  the  justices  to 
put  their  seals  to  it,  the  justices  shall  do  so,  and  if  one  will  not,  another 
shall."(3) 


the  contradictory  declarations  are  proved  by  the  adverse  party."    Id.    And  see  the  authorities 
cited  in  support  of  this  doctrine,  Id.,  in  the  notes.  *  * 

(1)  1  W.  Bl.  556;  Cowp.  161. 

Note  606. — *  *  It  is  not  a  matter  of  course  to  allow  a  party  to  turn  a  case  into  a  bill  of 
exceptions.  It  must  depend  upon  the  gravity  of  the  case,  and  the  nature  of  the  questions  in- 
volved, whether  the  court  will  allow  a  party  to  do  so.  Clark  v.  Brown,  1  Barb.  Supr.  C.  R. 
215.  And  see  post,  note  614,  as  to  the  cases  where  a  bill  of  exceptions  will  lie.  For  the  prac- 
tice in  New  York,  as  to  bills  of  exceptions,  see  1  BurriU's  Practice,  239,  445,  &c.,  and  the  various 
cases  there  cited.  *  *    (See  also  Voorhis'  Code,  324-335.) 

(2)  2  Inst.  426. 

(3)  Note  601. — The  old  statute  in  New  York,  in  relation  to  bills  of  exceptions,  was  nearly  a 
transcript  of  13  Ed.  I,  cited  in  the  text.  1  L.  N.  Y.  (V.  &  W.)  326,  §  6.  The  Revised  Statutes 
simply  provide  for  exceptions  by  either  party,  "  in  all  cases  where  exceptions  are  allowed  by 
law  on  the  trial  of  any  cause,"  and  regulate  the  time  when,  and  the  manner  in  which  the  excep- 
tions are  to  be  made.     2  R.  S.  422,  §  73,  etseq.;  (Wynham  v.  The  People,  20  Barb.  597.) 

We  have  not  the  means  of  ascertaining  what  the  peculiar  local  regulations  of  other  states  are 
on  this  subject.  In  Connecticut,  bills  of  exceptions  have  been  introduced  by  the  courts,  as  a 
power  incidental  to  their  jurisdiction.  Swift's  Ev.  167.  But  they  are  not,  it  seems,  allowed  in 
the  Superior  Court ;  a  mode  of  practice,  by  moving  for  a  new  trial,  having  been  there  adopted, 
which  has  superseded  them.  They  are  allowed,  however,  in  tlie  Common  Pleas,  and  in  justices 
courts.    Id.  169,  170. 

In  Pennsylvania,  the  act  of  assembly  of  February  24th,  1806j  requires,  that  in  all  cases  in 
which  the  opinion  of  the  court  shall  be  delivered,  if  either  party  request  it,  it  shall  be  the  duty  of 
the  judges  respectively  to  reduce  the  opinion,  with  their  reasons  therefon  to  writing,  and  file  the 
same  of  record  in  the  cause ;  and  where  the  opinion  has  been  thus  filed,  no  bill  of  exceptions  is 
necessary  previous  to  a  writ  of  error.  Downing  v.  Baldwin,  1  Sergi  &  Rawle,  298.  A  party 
may,  however,  take  a  bill  of  exceptions, ,  if  he  prefer  that  course,  notwithstanding  the  opinion  has 
been  filed.'  Basslor  v.  Niesley,  Id;  431. 
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Whether  it  lies  in  orimiaal  cases. 

This  statute  extends  to  the  plaintiff  as  well  as  to  the  defendant,  (1)  and 
to  a  trial  at  bar  as  well  as  at  Nisi  Prius.(2)  But  it  has  been  doubted 
whether  it  extends  to  criminal  cases.  Lord  Coke,  in  his  exposition  of  the 
statute,  states,  that  it  extends  to  all  actions,  real,  personal,  and  mixed  >' 
but  of  criminal  cases  he  makes  no  mention.  In  the  case  of  Sir  H.  Vane,  (3) 
who  was  tried  for  high  treason,  the  court  refused  to  sign  a  bill  of  excep- 
tions ;  "  because,"  they  said,  "  criminal  cases  were  not  within  the  statute, 
but  only  actions  between  party  and  party."  From  this  authority,  Mr. 
Sergeant  Hawkins  infers  only  that  a  bill  of  exceptions  is  not  allowable  on 
an  indictment  for  treason  or  felony.(4)  "  Whether  a  bill  lies  not  in  any 
criminal  case,"  said  Lord  Hardwicke,  "  is  a  point  not  settled."(5)  It  has 
been  allowed  on  an  indictment  for  a  trespass,(6)  and  also  on  an  informa- 
tion in  the  nature  of  a  quo  warranto.{7)  But  Lord  Hardwicke,  in  the  case 
before  referred  to,  after  saying  "  that  he  had  known  a  bill  of  exceptions 
allowed  in  informations  in  the  Court  of  Exchequer,  which  are  civil  suits 
for  the  king's  debt,"  added,  "  It  has  never  been  determined  to  lie  in  mere 
crimiual  proceedings  in  other  courts."(8) 


It  is  proper  to  observe  here,  that  a  biU  of  exceptioaa  is  only  necessary  where  the  alleged  error 
could  not  otherwise  appear  upon  the  record.    Macker's  Heirs  v.  Thomas,  1  Wheat.  530,  532. 

(1)  2  Inst.  427. 

Note  608, — So  in  New  York  (2  R.  S.  422,  §  73);  see  the  preceding  note.  And  a  party  inay 
reverse  his  own  judgment  for  err.or.  Ingalls  v.  Lord,  1  Cowen's  B.  340;  Sarles  v.  Hyatt,  Id. 
253  ;  Bissell  v.  Marshall,  6  Jojia.  B.  100;  Johnson  v.  Jebb,  3  Burr.  1772  ;  Graham's  Pr.  284. 

(2)  Thurston  v.  Slaifprd,  3  Salk.  J.55 ;  Adm.  per  Ow.  in  Grafton  (Duchess)  v.  Holt,  Skin.  354  i 
Bowe  V.  Brentpn,  3  M.  *  ?.  ;26,6 ;  B,.  y.  Smith,  2  Show.  287,  contra. 

NOTP  6p9, — ^EnQeld  v.  Hills,  Ley.  236,  S.  P.  (The  exceptions  must  be  taken  on  the  trial. 
Onondaga  C.  M.  Ins.  Co.  v.  Minard,  2  Com^t.  98.  For  the  practice,  when  the  trial  is  had  before 
,a  :;eferee,  see  Hunt  v.  BJoppier,  3  Keman  1^.  341,  344.) 

(3)  1  Lev.  68;  S.  C,  Kel.  15 ;  1  Si,4.  66. 

(4)  PI.  Or.  \)]f.  2,  c.  46,  §  21Q. 

(5)  R.  y.  Pfeston  (luhabs.),  E.  temp.  Ha:;d.  251. 
(§)  B.  V.  Paget  (Lord),  1  Leop.  5. 

,(7)  E.  V.  Higgina,  1  Ventr.  366.  See  also  B.  v.  Nutt,  1  Barnard.  307,  a  prosecution  for  a 
Ubpl. 

(8)  E.  y.  Preston  (lahabs.),  ui  syprq,.    ^ee  ialap  E.  v.  Statten,  21  How.  St.  Tr.  1187. 

Note  610. — In  New  York,  bjefore  the  late  revision,  a  bill  of  exceptions  would  not  lie  on  the 
trial  of  an  indictment  in  a  criminal  court.  The  People  v.  Holbrook,  13  John.  Bep.  90 ;  The 
People  V.  VermUyea,  7  Cowen's  Eep.  1 08 ;  Bx  parte  Barker,  Id.  143.  Though,  if  the  same  in- 
dictment were  removed  to  the  Supreme  Court,  and  sent  down  for  trial  at  a  circuit,  exceptions 
might  be  talien  as  i;i  civjl  oases.    The  People  v.  VermUyea,  sv/pra. 

But  now,  it  is  expressly  provided  by  statute,  that — "  On  the  trial  of  any  indictment,  excep- 
tions to  any  decision  of  the  court  may  be  made  by  the  defendant  in  the  same  cases  and  manner 
provided  by  law  in  civil  eases ;  and  a  bill  thereof  shall  be  settled,  signed  and  sealed,  and  shall 
be  file^  with  the  clerk  of  the  court,  and  returned  upon  a  writ  of  error  as  now  authorized  in  per- 
sonal actions,  or  upon  a  certiorari  as  hereinafter  provided,  and  the  same  proceedings  may  be  had 
to  compel  the  aignipg  and  sealing, of  such  bill,  and  the  return  thereof."  2  E.  S.  736,  §  21. 
"  But  no  such  biU  of  exeepljiona  shall  stay  or  delay  the  rendering  of  judgment  upon  any  such 
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A  bill  of  exceptions  cannot  be  allowed  by  tbe  justices  of  the  peace  at 
the  quarter  sessions,  on  the  hearing  of  an  appeal  against  an  order  of  re- 
moval.(1)    It  has  been  said  that  it  can  be  used  only  on  a  writ  of  error, 


indictment,  or  the  execution  of  Buch  judgment,  or  of  any  sentence  thereon,  except  as  hereinafter 
provided."     Id.  §  22. 

"  Such  bill  of  exceptions  being  settled  and  signed,  if  the  circuit  judge  who  tried  the  cause,  or 
a  justice  of  the  Supreme  Court,  shall  certify  on  such  bill  that,  in  his  opinion,  there  is  probable 
cause  for  the  same,  or  so  much  doubt  as  to  render  it  expedient  to  take  the  judgment  of  the 
Supreme  Court  thereon,  such  certificate,  on  being  filed  with  the  clerk  of  the  court,  shall  stay 
judgment  on  such  indictment  until  the  decision  of  the  Supreme  Court  be  had  upon  such  excep- 
tions."   Id.  §  23. 

"  If  such^biU  of  exceptions  shall  have  been  tendered  to  any  court  of  general  sessions,  and  shall 
have  been  settled,  signed  and  sealed,  and  the  judge  who  presided  on  the  trial,  or  any  justice  of 
the  Supreme  Court,  shall  grant  a  certificate,  as  provided  in  the  last  section,  upon  the  filing 
thereof  with  the  clerk  of  the  court,  judgment  shall  be  stayed  upon  such  indictment  until  the 
decision  of  the  Supreme  Court  be  had  upon  such  exceptions."    Id.  §  24. 

'■  But  no  certificate  shall  be  granted  by  a  judge  of  the  Supreme  Court,  unless  application 
therefor  shall  first  have  been  made  to  the  judge  who  presided  at  the  trial,  and  the  reasons  of  such 
judge  for  refusing  the  same,  be  attached  to  the  bill  of  exceptions."    Id.  §  25. 

The  twenty-sixth  section  provides  for  letting  the  defendant  to  bail  upon  such  certificate  being 
granted  as  specified  in  the  three  last  sections ;  and  is  confined  to  cases  where  the  offence  charged 
is  punishable  by  imprisonment  in  a  state  prison,  or  in  a  county  jail.  The  power  of  taking  bail, 
under  such  circumstances,  can  only  be  exercised  by  the  court  in  which  the  trial  may  have  been 
had,  a  justice  of  the  Supreme  Court,  or  a  circuit  judge ;  and  the  recognizance  must  be  with  suffi- 
cient sureties,  conditioned  for  the  appearance  of  the  defendant  in  the  court  where  the  trial  was 
had,  at  such  time  as  the  Supreme  Court  shall  direct,  and  that  he  will  obey  any  order  or  judgment 
the  Supreme  Court  shall  make  in  the  premises.  When  judgment  shall  have  been  stayed  upon 
any  indictment  as  provided  for,  it  is  made  the  duty  of  the  district  attorney  of  the  county  imme- 
diately to  sue  out  a  writ  of  certiorari,  returnable  in  the  Supreme  Court,  to  remove  such  indict- 
ment, with  the  bill  of  exceptions  and  other  proceedings  thereon,  into  such  court ;  and  the  clerk 
of  the  court  shall,  without  delay,  make  a  return  thereto,  containing  a  transcript  of  the  indictment^ 
bill  of  exceptions,  and  the  certificate  staying  judgment.    Id.  §  2'7. 

In  Virginia,  it  seems,  exceptions  are  allowed  in  criminal  oases.  See  Courtney  v.  The  Common- 
wealth, 5  Raud.  Rep.  666.  So,  also,  in  Vermont  (see  State  v.  Catlin,  3  Verm.  Rep.  530), in  Con- 
necticut (Swift's  Ev.  168),  and  Tennessee  (Allen  v.  The  State,  Mart,  k  Yerg.  294). 

(The  bill  of  exceptions  does  not  bring  up  the  whole  case — it  presents  only  the  ruling  to  which 
an  exception  is  taken.  People  v,  Eathbun,  21  "Wend.  509.  An  exception  to  incompetent  evi- 
dence, admitted  on  a  branch  of  the  case  which  is  afterwards  abandoned  by  the  prosecutor,  will 
not  avail  the  defendant  (People  v.  Cunningham,  1  Denio,  524) ;  nor  will  an  exception  to  testi- 
mony which  is  afterwards  stricken  from  the  case,  the  jury  being  instructed  to  disregard  it. 
people  V,  Parish,  4  Denio  R.  153.  The  bUl  of  exceptions  does  not  bring  up  preliminary  questions 
■as  to  an  irregularity  in  organizing  of  the  grand  jury,  or  a  challenge  to  the  array.  "Wynehamer  v. 
'People,  2  Parker  C.  R.  377  ;  20  Barb.  (N.  Y.)  567.) 

(1)  See  the  last  note. 

Note  Oil. — In  Sweet  v.  Overseers  of  Clinton  (3  John.  Rep.  23),  the  party,  against  whom  an 
order  of  bastardy  had  been  made,  appealed  to  the  sessions,  and  it  became  a  question  whether  a 
bill  of  exceptions  would  lie  to  a  court  of  sessions.  Thompson,  J.,  delivering  the  opinion,  said: 
"  It  appears  pretty  well  settled,  by  the  cases  in  the  books,  that  it  will  not.  In  those  summary 
proceedings,  the  sessions  are  judges,  both  of  the  law  and  fact ;  and  it  would  seem  to  be  the 
intention  of  the  statutes  instituting  these  proceedings,  that,  what  the  justices  do  shall  be  final  as 
to  facts,  and  everything  but  the  law  arising  therefrom.  2  Strange,  1040.  If  the  sessions  do  not 
return  to  the  certiorari  all  the  facta  which  were  before  them,  and  which  are  necessary  to  appear, 
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and  therefore  where  a  writ  of  error  will  not  lie,  there  cannot  be  a  bill  of 
exceptions  ;(1)  but  it  has  been  held  that  a  bill  of  exceptions  will  lie  to  a 
county  court  -,(2)  it  is  doubtful,  however,  if  it  lies  for  the  misdirection  of  a 
judge  on  the  execution  of  a  writ  of  inquiry.(3)  On  the  trial  of  a  feigned 
issue  out  ol  the  Court  of  Chancery,  a  party  is  hot  entitled  to  a  bill  of  ex- 
ceptiona.(4:) 


in  order  to  judge  of  the  law  applicable  to  the  case,  the  practice  I  apprehend  to  be,  for  this  court 
to  order  the  sessions  to  return  such  facts.     1  Term,  775  ;  Burr.  S.  C.  697." 

(1)  B.  N.  P.  316. 

Note  612. — In  Massachusetts,  a  writ  of  error  does  not  lie  where  there  is  an  adequate  remedy- 
by  appeal  (Savage  v.  Gulliver,  4  Mass.  Rep.  171);  and  consequently,  no  bill  of  exceptions  lies  in 
such  case.  Champion  v.  Brooks,  9  Mass.  Rep.  228.  Parsons,  0.  J.,  in  the  case  last  cited,  says : 
"  The  statute  giving  an  appeal  must  be  construed  as  taking  away  the  remedy  by  error  in  all 
cases  in  which  the  party  aggrieved  had  opportunity,  and  might  have  appealed.  This  construc- 
tion, as  a  general  rule,  was  settled  in  the  case  of  Savage  v.  Gulliver  [swpra).  And  a  case  in 
which  the  party  against  whom  the  issue  is  found,  has  tendered  and  had  allowed  a  bill  of  excep- 
tions, is  within  the  reason  of  the  rule.  On  appeal  from  a  judgment  rendered  on  verdict,  amend- 
ments may  be  made  in  the  declaration  or  pleadings,  on  reasonable  terms,  when  the  justice  of  the 
case  requires  it :  and,  in  consequence  thereof,  a  new  issue  in  fact  may  be  joined  and  tried  by  the 
country.  As  no  biU  of  exceptions  will  be  necessary  in  that  case,  no  disputes  can  arise  respect- 
ing the  manner  in  which  it  may  be  drawn,  or  the  conduct  of  the  judge  below  in  allowing  it.  But 
if  error  lies,  instead  of  an  appeal,  because  a  bill  of  exceptions  is  allowed,  all  this  useful  and  dis- 
cretionary power  of  the  court  cannot  be  exercised ;  and  our  only  authority  will  be  to  affirm  or 
reverse  the  judgment  of  the  court  below.  And  if  the  error,  on  which  a  reversal  is  ordered,  is 
such,  that  a  new  trial  may  be  had  at  the  bar  of  this  court,  yet  it  will  be  a  trial  only  of  the  former 
issue.  Where  an  appeal  lies,  the  judge  below  is  not  obliged  to  allow  a  bill  of  exceptions ;  and  it 
would  be  unreasonable,  that  the  party  prevailing  below  should  be  obliged,  against  his  consent, 
to  submit  to  the  less  beneficial  proceedings  by  error  in  the  Superior  Court,  instead  of  an  appeal; 
merely  because  the  judge  thought  proper  to  indulge  the  adverse  party  with  the  allowance  of  his 
bin  of  exceptions,  when  he  had  no  legal  claim  to  any  such  allowance." 

(An  exception,  though  properly  taken,  falls  to  the  ground  where  the  jury  find  a  special  verdict 
at  the  request  of  the  party  excepting,  and  in  it  find  against  him  a  fact  essential  to  his  case. 
Bowditch  M.  P.  Ins.  Co.  v.  Buffum,  2  Gray,  550.) 

(2)  Strother  v.  Hutchinson,  4  N.  C.  83. 

(3)  Price  v.  Green,  16  M.  &  W.  346. 

(4)  Bullen  v.  Michel,  2  Pri.  416;  Wood,  B.,  dissent. 

Note  613. — The  case  cited  in  the  text  was  decided  upon  the  ground,  that  the  Court  of  Chan- 
cery has  full  control  over  the  issue,  and  may  grant  a  new  trial,  if  the  former  one  was  in  any  de- 
gree unfeir  or  erroneous. 

In  Pennsylvania,  on  an  issue  directed  by  the  Register's  Court  to  try  the  validity  of  a  wiU,  it 
became  a  question,  whether  the  statute  authorizing  issues  to  be  directed  by  such  court,  and  tried 
'n  the  Common  Pleas,  precluded  a  writ  of  error,  and  consequently  a  bill  of  exceptions.  The  Su- 
preme Court  held  it  did  not;  and  per  Tilghman,  C.  J.;  "1  can  see  nothing  in  the  act  of  Assem- 
bly which  looks  like  an  intention  to  place  the  Register's  Court  on  the  footing  of  the  Chancellor  of 
England,  who  exercises  the  right  of  ordering  a  second  trial  if  he  is  discontented  with  the  first. 
Now,  unless  that  court  can  review  the  proceedings  of  the  Court  of  Common  Pleas,  it  would  be  a 
great  defect  in  the  administration  of  justice,  if  errors  could  not  be  corrected  in  this  court."  Van- 
sant  V.  Boileau,  1  Binn.  Rep.  444,  447. 

It  seems,  judgment  had  been  rendered  by  the  Common  Pleas  in  the  above  case :  if  it  had  been 
otherwise,  the  chief  justice  admits  there  would  have  been  a  technical  difficulty  hard  to  be  got  over. 
Por  it  ia  a  well  settled  principle,  that  a  writ  of  error  only  lies  where  a  court  of  record  have  ren- 
dered final  judgment,  or  made  an  award  in  the  nature  of  a  judgment.    Id.;  Commonwealth  v. 
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"Wljen  bill  of  exceptions  should  be  tendered. 

A  party  cannot  avail  himself  of  a  bill  of  exceptions,  -unless  he  insist 
upon  the  exception  at  the  trial.  If  he  waives  it,  he  acquiesces,  and  cannot 
resort  back  to  the  exception  after  a  verdict.  The  statute  appoints  not  any- 
precise  time  for  tendering  a  bill  of  exceptions ;  but  the  nature  and  reason 
of  the  thing  requires,  that  the  exception  should  be  reduced  to  -writing, 
when  taken  and  disallowed :  not  that  the  exceptions  need  be  drawn  up  in 
form  ;  but  the  subst:mce  must  be  reduced  to  writing  while  the  thing  is 
transacting,  because  i,t  is  to  become  a  record.(l) 


Judges  of  the  Common  Pleaa,  3  Binn.  Eep.  27?,  ,2T6;  9  Tin.  Abr.  4T4,  A,  2,  §  6.  See  Benjamin 
V.  Armstrong,  2  Serg.  &  Ra^le,  392.  But  though  the  judgment  is  informal  and  defective,  if- it  be 
one  on  -which  an  execution  could  issue,  the  party  aggrieved  by  it  is  entitled  to  his  -writ  of  error- 
^'W'ilsqn  v.  Daniel,  3  DaU.  401,  404.  In  Pennsylvania,  a  -writ  of  error  -w-ill  he  on  an  order  arrest- 
ing judgment.  Skinner  v.  Bobeson,  4  Teates,  315;  Benjamin  v.  Armstrong,  sijpra.  In  Ne-vsr 
Tork,  howeyer,  -where  judgment  has  been  arrested,  the  course  of  practice  is  for  the  party  to  move 
for  judgment  against  himself,  in  order  to  bring  error ;  for  a  writ  of  error,  it  is  there  held,  will  not 
lie  upon  an  order  arresting  judgment.  Id. ;  Bayard  v.  Malcolm,  2  John.  Eep.  101 ;  Pish  v. 
Weather-wax,  2  John.  Cas.  215.     Further,  as  to  -where  error  lies,  see  the  next  note. 

(1)  By  Holt,  0.  J.,  "Wright  v.  Sharpe,  1  Salk.  288. 

Note  614. — A  bill  of  exceptions  may  be  said  to  lie,  generally,  to  any  erroneous  decision  or 
opinion  of  the  judge  upon  the  trial,  by  vrhioh  either  party  is  prejudiced.;  as  if  he  reject  evidence 
tending  in  any  degree  to  aid  the  jury  in  determining  a  material  fact;  or  admit  improper  evidence; 
or  refuse  to  nonsujt  the  plaintiff;  or  to  notice  material  testimony ;  or  to  charge  upon  a  question 
of  law,  -where  his  attention  is  distinctly  called  to  it.  Coleman  v.  Allqn,  3  J.  J.  Ma,rsh,  22,9 ; 
Graham  v.  Cammon,  2  Cain.  Eep.  168;  Van  Gordon  v.  Jackson,  5  John.  Eep.  46'? ;  Jaqkspn  y. 
Cald-well,  1  Cowen's  Eep.  622,  639;  Ex  parte  Bailey,  2  Id.  479;  Murray  v-  Judah,  %  Id.  484; 
Duulop  V.  Patterson,  5  Id.  243  ;  Douglass  v.  McAllister,  3  Cranch,  298 ;  Smith  v.  Carringjon,  4Id. 
62;  Ruddv.  Thomas,  1  J.  J.  Marsh.  209,  ,300;  State  v.  Catlin,  3  Verm.  Rep.  630;  Bsn^s  y. 
Eoberts,  3  J.  J.  Marsh.  298.  And  if  the  judge  comment  upon  a  piece  of  testimony  to  thp  jury, 
and  leave  it  generally  for  them  to  pass  upon,  -without  adding  such  views  as  to  its  credibility  as 
the  law  requires  the  jury  to  consider,  a  bill  of  exceptions  -will  lie  to  the  charge.  Dunlop  v.  Pat- 
terson, 5  Cowen's  Eep.  243.  Thus,  -where  the  material  fact  in  the  cause  depended  fp,r  its  proof 
upon  the  testimony  of  F.,  a  single  unsupported  -witness,  -who  swore  to  that  fact,  but  upon  whose 
cross-examination,  it  was  quite  plain  that  he  had  perjured  himself,  either  in  the  cause  pending,  or 
in  a  former  cause  relating  to  the  same  matter;  and  the  court  charged  the  jury  that  Jie  was  com- 
petent ;  that  they  might  give  his  testimony  such  weight  as  they  thought  it  deserved ;  and  that  it 
was  in  some  measure  supported  by  the  testimony  of  E.  (a  witness  who  had  agreed  with  P.  in  a 
collateral,  immaterial  fact),  and  therefore  entitled  to  that  additional  weight ;  held,  that  the  judge 
should  have  instructed  the  jury  to  disregard  P.'s  testimony,  and  that  an  exception  to  liis  charge 
for  such  omission  was  well  taken.     Id. 

An  exception,  however,  does  not  he  to  the  charge  of  the. judge,  in  ordinary  cages,  upon  mere 
matters  of  fact ;  nor  to  his  commentaries  upon  the  weight  of  evidence.  Observations  of  tht^t  na- 
ture are  understood  to  be  addressed  to  the  jury,  merely  for  their  consideration,  as  the  ultimate 
judges  of  matters  of  fact,  and  are  entitled  to  no  more  weight  or  importance  than  the  jury  in  the 
exercise  of  a  sound  judgment  choose  to  give  them.  They  neither  are,  nor  are  they  understood  to 
be,  binding  upon  them  as  the  true  and  conclusive  exposition  of  the  evidence.  And  the  only  remedy 
for  a  party  aggrieved  by  an  erroneous  opinion  upon  the  facts,  is  by  motion  for  a  new  trial  (Carver 
V.  Jackson  d.  Astor,  4  Peters,  1,  80,  81 ;  Magniac  v.  Thompson,  7  Id.  348,  390;  Burd  v.  Dans- 
dale,  2  Binn.  E.  80,  89 ;  Graham  v.  Graham,  1  Serg.  &  Rawle,  330;  Hamilton  v.  Menor,  2  Id. 
70  ;  Renn  v.  The  Contributors  to  the  Pennsylvania  Hospital,  Id.  413  ;  Poovman  v.  Smith's  Ex'rs, 
Id.  464 ;  Henwood  v.  Cheeseman,  3  Id.  500) ;  or  in  a  criminal  case,  by  appeal  to  the-  pardoning 
power.    The  People  v.  -Vane,  12  "Wend.  78.    But  where  there  was  evidence  from  which  9,  jury 
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Vould  have  been  authorized  to  presume  enough  to  3U8liaj(n  the  pja,ifltiffi's  ^pfipp,  .and  the  judge 
charged  pereipptorily  that  the  plaintiff  had  failed  in  sustaining  his  action,  this  was  held  a  devip,- 
,tiDn  not  from  fact,  but  law,  and  that  therefore  error  would  lie  for  it.  Long  t.  Ramsay,  1  Serg- 
&  Eawle,  72.  A  bill  of  exceptions  does  not  lie  becfause  the  court  refuse  to  give  an  opinion  upqu 
,<ihe  fpcta.  Hamilton,  V.  Jlenor,  2  Serg.  &  Eawle,  70 ;  Brown  v.  .Campbell,  1  Id.  176.  It  is  other- 
wise, however,  if  );hey  refuse  to  give  an  opinion  upon  a  point  of  law  material  to  the  issue,  where 
their  attention  is  specifically  called  to  it  (Brown  v.  Campbell,  1  Serg.  &  Rawle,  176 :  Hamilton 
,v.  Menor,  2  Id.  70 ;  Poorman  v.  Smith's  Ex'rs,  Id.  464 ;  Dunlop  v.  Patterson,  5  Cowen's  R.  2^3 ; 
State  V.  Catlin,  3  Verm.  R.  530,  534 ;  Shaeffer  v.  Landis,  1  Serg.  &  Eawle,  ,449 ;  Vincent  v.  Les- 
,se,e  of  Huff,  4  Id.  298) ;  and  it  is  equally  erroneous,  if  they  give  their  opinion  ip.  an  equiv.opal  or 
^pvasive  manner  ;  for  the  party  is  entitled  to  distinct  and  explicit  instructions,  upon  every  point 
o£  law  propounded  to  the  court.  Smith  v.  Thompson,  2  Id.  49 ;  Powers  v.  M'Ferran,  1(1.  ^. 
3ut  a  refusal  of  instructions  prayed  for  pn  a  mere  abstract  proposition,  not  iDOttomed  on  any  colpr 
of  evidence,  will  be  no  ground  of  exception.  .Greathouse  v.  Brown,  5  Monroe,  280,  282;  H^/mil- 
ton  V.  Eussel,  1  Cranch,  309,  318 ;  (Eogers  v.  K.  &  P.  Railroad  Co.,  38  Maine.  E.  227.  And 
even  erroneous  instructions  on  an  immaterial  question  are  no  ground  pf  exception ;  37  Id.  543.) 
So  a  charge  or  opinion  of  a  judge  which  is  entirely  a^bstract,  or  out  of  the  case  as  not  to  affept  ii, 
though  erroneous,  cannot  be  insisted  on  by  exception.  If,  however,.,  it  may  have  operated  ipju- 
riously  to  the  legal  rights  of  the  party  excepting,  it  is  otherwise,  and  a  new  trial  will  be  grant^^. 
.Clai^ke  V.  Dutcher,  9  Cowen's  E.  674.  See  also  Smith  y.  Carrington,  4  Cranch,  62 ;  King  v. 
Kinney,  4  Hamm.  81 ;  Wardell  v.  Hughes,  3  Wend.  413  ;  Profit  v.  "Williams,  1  Yerg.  89  ;  Npj-- 
jjt,9P,v.  Sanders,  1  Dana's  E.  14,  15.  "Where  the  exception  was  for  the  admissipn  of  improper  tes- 
.timpny,  and  it  appeared  clearly  that  the  party  excepting  could  not  have  been  injured  by  it,  the 
proof  being  merely  supererogatory  and  such  as  the  defendant  in  error  was  in  np  wise  bonn,d  to 
nj^ke;  held  that  errer  cpuld  npt  be  sustained.  Reyneldsv.  Ex'rs  pf  Epgers,  5  Hamm.  R.  .^69, 
J.71.  So  also  in  M'Dougal  v.  Fleming  (4  Id.  389),  the  general  principle  is  distinctly  recognized, 
,|;j3at  tbp  party  taking  a  biU  of  exceptiens  must  shpw  that  he  might  have  been  prejudiced  by  ^ijae 
.j^^cj^ipn  .excepted  to,  or  the  proceedings  below  will  not  be  disturbed.  See  King  v.  Kinney,  ,4 
Id.  81.  But  wherp  the  sole  question  on  a  bUl  of  exceptions  turned  on  the  competency  of  a  wit- 
ness prpduced  fp  testify  to  a  fact  fully  proved  by  ether  witnesses ;  held,  that  the  cpurt,  in  cpn- 
pidering  the  bill  ppuld  npt  reject  the  evidence  pf  such  witness  as  unnecessary,  for  it  was  impp^s^- 
J^le  te  say  that  the  jury  disregarded  it ;  and  the  witness  being  adjudged  incempetent,  the  judg- 
ment in  the  court  ,belcw  was  accprdingly  reversed.  Marquand  v.  "Webb,  16  Jphns.  E.  89.  See 
^.  P.,  Osgood  V.  The  President  and  Directors  of  the  Manhattan  Co.,  3  Cowen's  E.  612,  621 ;  Au- 
thpine  y.  Coit,  2  HaU's  E.  N.  T.  S.  0.  40,  48,  49,  50.  Decisions  have  been  made  which  presejat 
,{l  .different  aspect,  and  where,  thqugh  improper  evidence  was  clearly  admitted,  the  court  have 
.yefu^ed  fp  interfere,  .because  there  appeared  tp  be  enpugh,  exclusive  of  such  improper  evidenpp, 
.tp  sustain  the  verdict  of  the  jury.  See  Supervisors  of  Chenango  v.  Birdsall,  4  "Wend.  458 ;  Crary 
V.  Sprague,  1 2  Id.  44 ;  Horford  v.  "Wilson,  1  Taunt.  12  ;  Doe  d.  Teynham  v.  Tyler,  6  Bing.  56^. 
Tliese,  however,  ytII  be  found,  on  examinatipn,  tP  be  instances  where  the  questipn  arose  upop  a 
case  presenting  all  the  facts,  or  where  the  peculiar  office  ef  a  bill  pf  exceptions  was  inadvertently 
averlooked-    See  Spulden  v.  Van  Eensselaer,  9  "Wend.  293,  296. 

IVhere  a  judge  has  improperly  refused  to  nonsuit  a  plaintiff  because  of  a  defect  in  the  evi^giifje 
on  his  side,  the  error  is  cured  by  the  proof  being  subsequently  given.  Murray  v.  Judah,  6 
Cowen's  E.  484,  480. 

A  bill  pf  exceptions  does  not  lie  to  the  decision  cf  a  cPurt,  uppn  matter  entjrejy  within  tl^^^r 
discreticn ;  as  the  yefusal  to  grant  a  new  trial.  Law  v.  Merrills,  6  "Wend.  268,  258 ;  Henderspn 
V.  Moore,  5  Cranch,  11;  The  Marine  Ins.  Co.  of  Alexandria  v.  Young,  Id.  187 ;  garr  v.  Grat?,  4 
:5Vheat.  213,  220;  Blunt's  Lessee  v.  Smith,  7  Id.  248  ;  Granger  v.  Bissel,  2  Day's  R.  364,  36g; 
J^ewis  V.  Hawley,  I  Conn.  E.  49  ;  Magill  v.  Lyman,  6  Id.  69 ;  "Wight  v.  Sniall's  iLessee,  2  Biup" 
E.  93 ;  Bur)f6  y.  Young's  Lessee,  2  Serg.  &  Eawle,  383 ;  Bloss  v.  Kittricjge,  §  Verm.  E.  2g ; 
Littleton  v.  Moseg,  Breese's  E.  app.  9.  But  in  Virginia,  where  the  evidence  wJis  all  censist^t 
and  detailed  in  the  bill,  and  it  clearly  appeared  that,  excluding  the  eyidence  of  Jtie  plaintiff  |ii 
er.ror  entirely,  and  admitting  the  facts  proved  by  the  defendant  in  error,  thp  verdict  w.as  contrajy 
,j;o  evidence  anc}  justice,  a  bUl  of  exception  to  the  opinion  of  the  court  bplpw  refusipg  a  new  tjipi 
was  sustained-    Ewing  v.  Kwing,  2  Leigh's  E.  337.    It  wpuld  have  been  Ptherw>se,  heweygr. 
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had  there  been  room  for  reasonable  doubt.  Jackson's  Adm'x  v.  Henderson,  3  Id.  196  ;  Bennet 
V.  Hardaway,  6  Munf.  125  ;  Carrington  v.  Bennet,  1  Leigh's  R.  340.  The  rale  on  this  subject  in 
Indiana  is  similar  to  that  which  prevails  in  Virginia.  Lurton  v.  Carson,  2  Blackf.  464.  A  bill 
does  not  lie  for  granting  or  refusing  an  amendment,  in  a  case  in  which  the  court  exercises  a  dis- 
cretion. Ordoneaux  v.  Prady,  6  Serg.  &  Eawle,  510;  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch, 
206,  21'?.  Nor  for  granting  or  denying  a  motion  to  postpone  the  trial  of  a  cause.  "Woods  v. 
Toung,  4  Cranch,  23'7.  In  Kentucky,  however,  it  is  otherwise,  and  the  refusal  to  postpone  in  a 
proper  case  is  error.  M'Carty  v.  Patton's  Bx'rs,  3  J.  J.  Marsh.  263  ;  Simms  v.  Alcorn,  1  Bibb 
248.  So,  it  seems,  in  Tennessee.  Cornell  v.  The  State,  Mart.  &  Terg.  14'7.  Whether  a  bill  of 
exceptions  lies  to  the  refusal  of  a  court  to  compel  a  party  to  join  in  a  demurrer  to  evidence,  quere. 
Toung  V.  Black,  1  Cranch,  565.  See  also  post,  of  the  text,  and  notes.  Quere,  also  whether,  in 
Pennsylvania,  error  lies  for  a  clear  abuse  of  discretion.  Duncan  v.  M'CuUough,  4  Serg.  &  Rawle, 
482.  A  bUl  of  exceptions  does  not  he  to  the  decisions  of  a  court,  in  admitting  or  rejecting  evi- 
dence upon  ii  motion  for  summary  relief  Shortz  v.  Quigley,  1  Binn.  E.  222.  It  seems  that  in 
Vermont  it  lies  for  the  court  refusing  to  receive  ><•  plea  pais  darrien  continvmice,  or  improperly 
taxing  fees  for  travel  and  attendance  of  witnesses.  Higgins  v.  Hayward,  5  Verm.  E.  13.  And 
in  Tennessee,  for  the  Circuit  Court's  refusing  to  allow  a  certiorari,  to  bring  up  proceedings  of  the 
County  Court.  Lawson  v.'  Scott,  1  Terg  92 ;  Bob  v.  The  State,  2  Id.  173.  But  not  for  refusing 
to  permit  an  attorney  to  appear,  on  the  ground  of  a  want  of  authority.  Ex  parte  GiUespie,  3  Id. 
325.  Nor  for  improperly  granting  an  order  discharging  an  insolvent.  Donnelly  v.  Whitney,  4 
Id.  4'75.     See  the  next  preceding  note.- 

As  to  the  time  and  manner  of  excepting. — ^The  practice  in  New  York,  in  this  respect,  is  regulated 
by  statute.  It  must  be  done  when  the  decision  complained  of  is  made,  save  in  the  single  instance 
where  the  exception  is  to  the  charge  of  the  court  to  the  jury,  in  which  case  the  exception  is  in 
time,  if  tendered  before  the  jury  have  delivered  their  verdict.  2  B.  S.  422,  §  73.  A  subsequent 
section  requires  the  exception  to  be  in  writing,  but  authorizes  the  court  to  allow  such  time  as 
shall  be  deemed  reasonable,  to  settle  and  reduce  the  same  to  form.  Id.  §  74.  And  in  pursuance 
of  this  authority,  the  Supreme  Court,  by  general  rule,  have  declared  that  the  party  shall  not  be 
required  to  prepare  hia  bill  of  exceptions  at  the  trial,  but  merely  to  reduce  the  exceptions  to 
writing,  and  afterwards  to  draw  up  the  bill  and  have  the  same  settled,  in  hke  manner  and  under  the 
same  regulations  as  are  made  with  respect  to  cases ;  i.  e.  the  party  must  draw  up  his  bill,  and 
serve  a  copy  thereof  on  the  opposite  party  within  four  days  after  the  trial,  who  may,  within  four 
days  thereafter,  prepare  amendments  thergto,  and  serve  a  copy  on  the  party  taking  the  exception, 
who  may  then,  within  four  days  thereafter,  serve  the  opposite  party  with  a  notice  to  appear 
within  a  convenient  time  (to  be  specified  in  the  notice,  and  not  less  than  four  nor  more  than  twenty 
days  alter  service  of  such  notice),  before  the  judge  who  tried  the  cause,  and  have  the  bill  and 
amendments  settled.  The  judge  shall  thereupon  correct  and  settle  the  biU  as  he  shall  deem  to 
consist  with  the  truth  of  the  facts.  See  Rules  of  S.  C,  Oct.  1829,  Nos.  34,  38.  The  time  for 
preparing  a  bill  of  exceptions  and  amendments  thereto,  may  be  enlarged  by  the  judge  who 
tried  the  cause,  or  one  of  the  justices  of  the  Supreme  Court,  but  not  by  any  other  officer.  Id. 
No.  39. 

The  rules  of  the  District  Court  of  the  United  States,  for  the  northern  district  of  New  York,  are 
substantially  the  same  as  those  adopted  by  the  Supreme  Court  of  New  York.  See  Coukling's  Pr. 
app.  479,  480. 

Independent,  however,  of  any  statutory  provision  on  the  subject,  the  nature  and  reason  of  the 
thing  dictates  that  an  exception  to  the  charge  of  the  court  is  in  time,  if  made  before  the  jury 
have  pronounced  their  verdict;  and  also  that  exceptions  as  to  evidence  should  be  made  as  soon 
as  the  court  have  decided ;  not  that  in  either  instance  they  need  be  drawn  up  in  form  hnme- 
diately,  but  the  substance  should  be  reduced  to  writing  by  the  court  or  the  party,  while  the 
matter  is  transacting.  This  dootfino  is  contained  iu  a  variety  of  cases,  among  which  are  the 
following;  Morris  v.  Bulkley,  8  Serg.  &  Rawle,  211,  214;  Jones  v.  The  Ins.  Co.  of  North  Ame- 
rica, 4  Dall.  249;  S.  C,  1  Binn.  38  ;  Lanuse  v.  Barker,  10  John.  Rep.  312,  322  ;  Sikea  v.  Ran- 
som, 6  Id.  279;  Pratt  v..Malcolm,  13  Id.  320;  Midberry  v.  Collins,  9  Id.  345;  Law  v.  Merrills, 
6  Wend.  268;  Stewart  v.  The  Huntingdon  Bank,  11  Serg.  &  Rawle,  267  ;  Walton  v.  The  United 
States,  9  Wheat.  651,  657 ;  Ex  parte  Bradatreet,  4  Peters,  102,  107  ;  Gordon  v.  Ryan,  1  J.  J. 
Marsh.  54,  58;  Doe  dem.  Woods  v.  Kennedy,  5  Monroe,  177,  178;  Cline  v.  Caldwell,  4  Miller's 
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Eep.  19 ;  Coxe  v.  Field,  1  Green's  Rep.  216 ;  Force  v.  Smith,  1  Dana's  Rep.  151.  The  propriety 
of  requiring  exceptions  as  to  evidence,  to  be  made  at  the  time  of  the  decision  complained  of,  is 
obvious.  The  adverse  party  has  it  then  at  his  option  of  waiving  the  evidence  admitted,  or  ad- 
mitting the  evidence  rejected,  rather  than  have  his  cause  involved  in  the  hazard,  delay  and  ex- 
pense of  a  writ  of  error ;  and  where  he  exercises  this  right,  by  thus  conceding  to  the  views  of 
the  party  excepting,  error  cannot  be  alleged.  Legget  v.  The  Bank  of  Pennsylvania,  1  Serg.  & 
Eawle,  218  ;  Lanuse  v.  Barker,  10  John.  Rep.  312  ;  Givens  v.  Bradley,  3  Bibb's  Rep.  192;  Mar- 
quand  v.  Webb,  16  John.  Rep.  89  ;  Thomas  v.  Tanner,  6  Monroe,  62;  Doe  dem.  Woods  v.  Ken- 
nedy, 5  Monroe,  1'77,  118. 

The  party  excepting  must  not  only  be  careful  that  his  exception  be  interposed  at  the  proper 
time,  but  he  should  see  that  it  be  so  specific  as  to  point  to  the  precise  error  intended  to  be  relied 
on ;  for  the  court,  in  their  decision  upon  questions  arising  at  the  trial,  are  not  bound  to  do  more 
than  respond  to  the  motion  of  objection  made.  They  are  under  no  obligation  to  modify  the 
propositions  of  counsel,  so  as  to  make  them  suit  the  case,  but  may  dispose  of  them  in  the  terms 
in  which  they  are  propounded.  Accordingly,  where  the  defendant  had  reserved  the  right  of 
moving  for  the  exclusion  of  any  part  of  the  plaintiff's  evidence  which  he  might  choose  to  desig- 
nate as  incompetent,  and  it  did  not  appear  from  the  bill  that  he  designated  any  particular  part, 
but  moved  for  the  exclusion  of  the  whole ;  held,  that  though  part  of  the  testimony  was  incom- 
petent, the  court  were  right  in  refusing  the  motion,  unless  the  whole  were  so.  Elliot  v.  Piersol's 
lessee,  1  Peters,  328.  So  where  the  objection  was  general,  that  the  plaintiff  was  not  entitled  to 
interest,  and  it  appeared  that  he  was  entitled  to  interest  on  a  part  of  the  account,  though  not  on 
the  whole ;  held,  that  the  objection  was  properly  overruled.  Reab  v.  M'Allister,  8  Wend.  109, 
111.  And  where  an  exception  was  taken  because  of  the  admission  of  certain  depositions,  on 
the  ground  that  they  were  not  legally  taken,  the  Supreme  Court  of  Louisiana  held  that  this  was 
too  general  to  allow  the  party  to  avail  himself  of  a  defect  in  respect  to  the  official  seal  of  the 
officer  by  whom  they  were  taken.  Ohio  Ins.  Co.  v.  Emondson,  5  Miller's  Rep.  295.  See  Man- 
devUle  v.  Perry,  6  Call's  Rep.  '78,  S.  P.  So  if  there  is  anythmg  ambiguous  in  the  charge  of  the 
court,  calculated  to  mislead  the  jury,  their  attention  should  be  specifically  called  to  it  at  the  time, 
or  it  cannot  be  alleged  as  error.  Id. ;  Ball  v.  Mannin,  3  Bligh's  Rep.  (N.  S.)  22  ;  Taylor  v.  Willans, 
2  Bam.  &  Adol.  195  ;  Carver  v.  Jackson  ex  dem.  Astor,  4  Peters,  1,  81. 

The  form  of  the  Ml,  its  contents,  &c. — If  the  bill  be  not  tacked  to  the  record,  it  should  set  out 
the  whole  proceedings  previous  to  the  trial ;  but  otherwise  it  begins  with  the  proceedings  aiter 
issue  joined,  and  in  either  case  it  goes  on  to  state  the  circumstances  upon  which  it  is  founded ; 
as  that  a  witness  was  called  to  establish  certain  facts,  or  evidence  offered,  or  challenge  made,  or 
demurrer  tendered ;  the  allegations  of  counsel  re'specting  the  competency  of  the  witness,  the 
admissibUity  of  the  evidence,  or  legal  effect  of  it,  &c. ;  the  opinion  of  the  court  or  judge,  the 
exception  of  counsel  to  the  opinion,  and  the  verdict  of  the  jury.  BuU.  K  P.  31^,  319 ;  Tidd's 
Pr.  188  ;  2  Dunlap's  Pr.  643  ;  Swift's  Bv.  168. 

For  precedents  of  bills  of  exceptions,  see  BuU.  K  P.  31'?,  319 ;  BrownL  Ent.  131 ;  Tidd's  Pr. 
Forms,  161;  Tidd's  Appendix,  206;  Tillinghast's  Forms,  182,  183,  184,  185,  186,  187. 

The  bin  is  not  designed  to  draw  the  whole  matter  again  into  examination,  but  only  the  points 
to  which  it  is  taken;  the  party  excepting  must  therefore  lay  his  finger  on  those  points  which 
arise,  either  in  admitting  or  denying  evidence,  or  matter  of  law  arising  from  a  fact  not  denied; 
in  which  either  party  is  overruled  by  the  court.  Jackson  ex  dem.  Webb  v.  Roberts'  Ex'rs,  11 
Wend.  422,  430  ;  Tan  Gordon  v.  Jackson,  5  John.  Rep.  467;  Graham  v.  Camman,  2  Caines'Rep. 
168 ;  Frier  v.  Jackson,  8  John.  Rep.  495 ;  Jackson  ex  dem.  Saunders  v.  Caldwell,  1  Cowen's 
Rep.  622;  M'Donald  v.  Fisher,  Kirby,  339;  Soulden  v.  Van  Rensselaer,  9  Wend.  293,  296; 
Law  V.  Merrills,  6  Wend.  268,  274;  Swift's  Ev.  168;  Lovell  v.  Field,  5  Term.  Rep.  218  ;  Hazle- 
tine  V.  Page,  4  Id.  49  ;  Coxe  v.  Field,  1  Green's  Rep.  215.  And  no  more  of  the  case  should  be 
incorporated  in  the  bill  than  is  necessary  to  raise  the  questions  decided,  and  to  which  the  ex- 
ception relates.  Soulden  v.  Tan  Renseelaer,  9  Wend.  293,  296.  The  practice  of  spreading  out 
the  whole  charge  of  the  court  on  a  bill  of  exceptions,  instead  of  the  points  excepted  to,  is  dis- 
countenanced. Evans  v.  Baton,  7  Wheat.  426 ;  Magniac  v.  Thompson,  '7  Peters,  348 ;  Gregg  v. 
Lessee  of  Sayre,  8  Peters,  244. 

But  the  party  excepting  must,  at  his  peril,  place  so  much  in  his  bill  as  shows  that  tho  court 
did  err  to  his  prejudice ;  for  the  presumption  is  in  favor  of  the  rectitude  of  their  proceeding,  and 
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^a  decisions  made  .will  be  presumed  correct,  until  the  contrary  appear.  Richardson  v.  Denison, 
1  Aik.-R.  210;  Adams  v.  Ellis,  Id.  24;  Eaton  v.  Houghton,  Id.  380;  Steams  v.  "Warner,  2  Id. 
26 ;  Snowden  v.  Warder,  3  Rawle,  101 ;  Harrisons  v.  Baker,  1  J.  J.  Marsh,  31t,  318  ;  King  v. 
Kinney,  4  Hamm.  81 ;  M'Dougal  v.  Fleming,  4  Id.  -388  ;  Ingraham  v.  White,  2  Miller's  R.  294, 
298 ;  Reynolds  v,  Ex'rs  of  Rogers,  5  Hamm.  169,  171.  In  other  words,  nothing  must  be  left  to 
<!onjecture,  and  if  the  bill  be  ao  loosely  drawn  as  to  leave  the  matter  in  doubt,  the  proceedipg 
below  wUl  be  sustained,  notwithstanding  there  'be  ;Some  reason  .to  stispect  that  error  might  have 
intervened.  Adams  v.  Ellis,  1  Aik.  R.  24 ;  Eaton  v.  iHoughton,  Id.  380.  In  Virginia,  where 
the  bUl  is  so  imperfectly  drawn  that  no  satisfactory  opinion  can  be  formed  upon  it,  the  course  is 
to  remand  the  cause  for  trial.  Beattie  v.  Tubb's  Adm'rs,  2  Munf.  R.  373  ;  Hairston  v.  Cole,  1 
Rand.  R.  461 ;  Barrett  v.  Tazewell,  1  Call's  R.  181 ;  Fowler  v.  Lee, .4  Munf  R.  373;  Thompson 
V.  Gumming,  2  Leigh's  R.  321.  But  this  practice  seems  not  to  have  .been  generally  adopted, 
-•most  of  our  courts  having  acted  upon  the  principle  above  stated,  of  presuming  that  the  court 
.below  did  right,  until  the  opntrary  expressly  appear.  Aecordingly  it  has  been  held,  that  if 
the  evidence  on  which  instructions  to  the  jury  were  intended  to  bear,  be  not  presented  by  the 
J)iU,  the  court  will  not  adjudge  such  instructions  erroneous.  Harrisons  v.  Baker,  1  J.  J.  Marsh. 
317,  318.  And  where  instructions  were  asked  for,  upon  certain  facts,  it  appears  necessary  to 
set  -forth  in  the  bUl,  that  evidence  of  such  facts  was  given  to  the  jury.  Vassee  v.  Smith,  6  Cranch, 
226,  233,  note.  So,  if  the  exception  involves  the  sufficiency  of  the  facts  proved,  it  should  be 
shown  that  the  evidence  detailed  is  all  which  was  given  to  the  point.  Steams  v.  Warner,  2 
Aik.  R.  26 ;  Richardson  v.  Denison,  1  Id.  210 ;  (The  People  v.  Bodine,  1  Denio,  281.)  Where 
the  copy  of  a  deed  appeared  by  the  bill  to  have  been  received,  after  objection,  instead  of  the 
original,  and  the  bill  did  not  .profess  to  detail  the  whole  evidence,  the  court  presumed  that  other 
evidence  was  given,  making  out  a  good  title,  independent  of  the  deed.  Hodges  v.  Crutcher,  1  J. 
J.  Marsh.  504.  In  another  o^se,  the  ground  of  error  relied  on,  was  the  admission  of  a  bond  on 
the  trial,  variant  in  respect  to  the  time  of  payment  from  the  one  set  out  in  the  declaration ;  and 
though  the  bill  of  exceptions  did  not  profess  to  set  out  the  whole  evidence,  the  court  refused  to 
presume  that  another  bond,  corresponding  with  the  one  declared  on  had  been  introduced,  inas- 
much as  it  appeared  pretty  clearly  from  the  bill,  that  the  instrument  so  introduced  was  the 
foundation  of  the  judgment  rendered.     Rudd  v.  Thomas,  1  J.  J.  Marsh.  299,  300. 

It  has  been  intimated,  in  a  previous  part  of  this  note,  that  error  cannot  be  sustained  on  the 
-ground  that  the  court  omitted  to  charge  on  any  given  point,  unless  their  attention  was  specifi- 
cally called  to  such  om^sion.  Where  an  exception  is  taken  for  such  cause,  the  fact  that  their 
attention  was  so  called  to  the  omission,  and  that  they  were  requested  to  supply  it,  but  neglected 
or  refused,  should  appear  expressly  or  affirmatively  by  the  bill.  Pennook  v.  Dialogue,  2  Peters, 
15,  per  Story,  J.;  Law  v.  Merrills,  6  Wend.  268,  274;  Fisher  v.  Larick,  7  Serg.  &  Rawle,  99, 
■102J  per  Tilghraan,  C.  J. ;  United  States  v.  Burnham,  1  Mason,  57,  69  ;  Dunlop  v.  Patterson,  5 
Cowen's  R.  243 ;  Douglass  v.  M  AUister,  3  Cranch,  298  ;  Smith  v.  Carringtou,  4  Id.  62  ;  Burtoh 
V.  Niokerson,  17  John.  R.  217,  218;  State  v.  Catlin,  3  Verm.  R.  630.  3=  *  And  see  Simpson  v. 
Downing,  23  Wend.  316 ;  and  Labron  v.  Woram,  1  Hill,  91.  *  * 

If  the  error  relied  on  consist  in  the  exclusion  of  evidence  offered,  tlie  bill  should  show  clearly 
-that  such  evidence  was  relevant  at  the  time  when  the  decision  complained  of  was  made.  Turner 
V.  Fendall,  1  Cranch,  132  ;  Jackson  ex  dem.  Webb  v.  Roberts'  Ex'rs,  1 1  Wend.  422,  428  ;  Eaton 
V.  Houghton,  1  Aik.  R.  380 ;  G-ratz  v.  Gratz,  4  Rawle,  411,  430.  And  though  a  matter  may 
possibly  have  been  relevant,  yet  this  is  not  enough ;  it  must  be  made  distinctly  to  appear  how  it 
was  so;  and  the  court  will  not  interfere  on  account  of  its  rejection,  unless  the  relevancy  be  shown 
affirmatively.  Accordingly,  where,  on  a  question  of  forging  a  bond  in  1807,  a  person,  not  the 
alleged  forger,  said,  speaking  of  the  bond,  some  thirteen  years  after  its  date,  "  my  pen  has  not 
■forgot  to  write,"  which  might,  by  some  possibility,  have  been  made  material;  yet  not  appearing 
affirmatively  to  have  been  so  on  the  bill  of  exceptions,  the  court  refused  to  adjudge  its  exclusion 
erroneous.     Rowt's  Adm'r  v.  Kile's  Adm'r,  1  Leigh's  Rep.  216,  223,  224. 

It  should  be  remarked,  however,  that  there  is  no  necessity  for  .stating  specifically  the  object  of 
evidence  offered  and  overruled,  unless  the  opposite  party  had  asked  for  such  object.  If  the  bill 
does  not  state  the  precise  object,  the  plaintiff  in  error  has  a  right  to  make  it  appear  that  the  evi- 
dence would,  in  any  manner,  have  been  relevant  (Richardson  v.  Stewart,  4  Biun.  198) ;  or  in  any 
degree  aided  in  enabling  the  jury  to  determine  a  material  faet.    Coleman  v.  Allen,  3  J.  J.  Marsh. 
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229.  Nor  is  a  party  bound,  •when  he  calls  a  -witness  who  is  conhpetent,  to  announce  the  fact' 
which  he  intends  to  prove  by  him  before  he  is  sworn ;  and  if  the  court  reject  such  witness,  it  is'i 
error,  although  it  do  not  appear  whether  his  testimony  would  have  been  material  or  not.  Porce 
V.  Smith,  1  Dana's  Rep.  151,  152. 

The  evidence  offered  should  likewise  appear  to  have  been  competent,  as  well  aa  relevant ;  and 
in  Maryland,  where  it  was  left  doubtful,  by  the  bill  of  exceptions,  whether  the  entire  testimony 
offered  and  rejected  was  not  hearsay,  part  being  unquestionably  so,  the  appellate  court  made  a 
cbmpai'ison  of  the  several  parts  of  the  testimony,  and  adjudged  the  whole  hearsay,  and  therefore 
incompetent.  Williamson  v.  DiHon,  1  Harr.  &  GUI,  444.  So,  where  a  book  of  accounts  of  one 
party  was  offered  against  another,  to  prove  a  debt,  without  other  proof  appearing  by  the  bill  of 
exceptions  to  have  been  proposed,  verifying  the  book ;  held,  that  the  book  was  properly  rejected. 
The  People  v.  Genung,  11  Wend.  18,  21.  And  where  parol  evidence  has  been  excluded  which 
might  have  been  competent,  in  connection  with  a  record,  the  bill  should  state  that  such  record 
was  offered.  Dowell  v.  Burrill's  Adm'r,  4  Rand.  Rep.  317.  And  if  the  book  of  a  teller  in  a  bank 
was  admissible,  in  connection  with  the  teller's  evidence,  and  was  excluded,  a  biU  of  exceptions' 
founded  upon  such  exclusion,  should  clearly  show  that  the  book  was  offered  in  connection  with 
the  evidence  of  the  teller.     Courtney  v.  The  Commonwealth,  5  Rand.  Rep.  666, 

If  the  bill  be  founded  upon  the  improper  admission  of  evidence,  the  party  must  show  that  it 
was  introduced,  and  set  forth  such  evidence  at  length,  or  the  court  on  error  wiU  not  interfere- 
Snowden  v.  Warder,  3  Rawle,  101 ;  Thomas  v.  Tanner,  6  Monroe,  52,  53. 

And  where  the  evidence  consisted  of  a  deposition,  to  which  an  exception  was  taken  for  imper- 
tinency,  the  court  refused  to  interfere,  because  the  deposition  was  not  set  out  upon  the  record. 
Stearns  v.  Warner,  2  Aik.  Rep.  26,  28.  See  Gratz  v.  Gratz,  4  Rawle,  411,  430,  S.  P.  In  such 
cases,  if  the  court  can  suppose  any  possible  state  of  facts  to  which  the  testimony  admitted  might 
have  been  relevant,  it  shall  be  presumed  that  such  state  of  facts  existed  (Swift's  Ev.  168);  and 
care  should  therefore  be  taken  in  framing  the  bill,  to  exclude  such  presumption. 

The  bill,  too,  ought,  in  strictness,  to  show  that  the  exceptions  were  taken  at  the  trial,  and  at 
the  proper  time;  Walton  v.  The  United  States,  9  Wheat.  Rep.  651 ;  Law  v.  Merrills,  6  Wend; 
268;  Law  V.  Jaiokson,  8  Cowen's  Rep.  746;  Ex  parte  Bradstreet,  4  Peters,  107;  Biggs  v.  M'll- 
vaine's  Ex'x,  3  Marsh.  Ky.  Rep.  360.  But  in  N"ew  York,  the  court  wiU  intend,  from  the  fact  of 
the  judge  or  judges  having  signed  the  bill,  that  the  exception  was  taken  at  the  proper  time. 
This  was  so  held  where,  from  the  order  of  statement  in  the  biU,  the  exception  appeared  to  have 
been  made  to  the  charge  after  the  verdict  had  been  pronounced.  Harlow  v.  Humiston,  6  Cowen's 
Eep.  189 ;  Wakeman  v.  Lyon,  9  Wend.  241,  242,  S.  P.  So  also  where  the  bill  presented  various 
objections  to  the  admissibility  of  evidence,  and  the  charge  of  the  judge,  though  it  did  not  ex- 
pressly show  that  any  exceptions  were  taken,  the  court  said  they  would  look  into  the  case,  not- 
withstanding the  omission,  upon  the  presumption  that  exceptions  had  been  taken,  from  the  fact 
of  the  bin  being  sealed.  MS.  May  Term,  1831,  cited  in  Graham's  Pr.  284.  "•=  *  See  Berley  v. 
Taylor,  5  HiU,  577.  *  * 

The  practice  of  the  Supreme  Coart  of  the  United  States  seems  to  require  indispensably  that  the' 
biU  should  be  so  constructed,  in  point  of  form,  as  to  appear  to  have  been  signed  at  the  trial; 
whether  it  was  so  in  point  of  fact  or  not.  Walton  v.  The  United  States,  swpra.  jind  the  Court 
of  Errors  in  New  York  have  gone  far  toward  approving  of  this  practice.  Law  v.  Merrills,  svprai 
The  Supreme  Court  in  New  York,  however,  have  not  adopted  it;  and  per  Savage,  C.  J. :  "It 
seems  to  me  it  is  a  compliance  with  the  statute,  if  it  (the  bill)  appear  to  have  been  settled  before 
judgment  rendered."  Dean  v.  Gridley,  10  Wend.  254,  256.  But  as  this  part  of  the  bill  is  mere 
matter  of  form,  and  to  avoid  conflict  with  what  is  deemed  correct  practice  in  the  Court  of  Ertors, 
leave  was  given  to  the  plaintiff  in  error  to  amend  in  the  case  last  cited,  pursuant  to  2  R.  S.  425,- 
§§8,9.     Id. 

Signing  the  bill,  &c. — The  New  York  statute  on  this  subject  is  as  follows:  "If  the  truth  of  the 
case  be  fairly  stated  iu  such  exceptions,  it  shall  be  the  duty  of  the  person  or  persons  composing 
the  court,  or  the  major  part  of  those'  who  were  present  when  the  decision  excepted  to  was  made 
to  sign  and  seal  such  statement ;  and  they  may  be  compelled  to  do  so  by  the  court  to  which  any 
writ  of  error  may  by  law  be  brought  upon  the  judgment  rendered  in  such  cause,  or  which  shaJl 
have  authority  to  decide  on  such  exceptions,  when  returned  to  them."     2  R.  S.  422,  §  75. 

By  this  provision,  the  billis  to  be  signed  by  theS  person  or  persons  composing  the  cpwrt,  &c.  And 
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before  the  statul^e,  where  the  bill  was  signed  by  the  chief  juatioe  instead  of  the  circuit  judge  be- 
fore -whom  the  trial  was  had,  the  Court  of  Errors  refused  to  notice  it,  considering  it  a  nullity ; 
but  they  allowed  the  assignment  of  errors  to  be  withdrawn  on  payment  of  costs,  that  the  plain- 
tiffs in  error  might  move  in  the  court  below  to  hare  the  bill  corrected  and  bring  it  up  on  certio- 
rari.    Law  T.  Jackson,  8  Oowen's  Rep.  MS. 

If  not  signed  by  all  the  persona  composing  the  court,  it  may  be  signed  by  the  major  pari  of 
those  who  were  present  when  the  decision  complained  of  was  made.  Under  a  statute  previous  to  the 
one  above  referred  to,  it  was  held  that  the  bill  must  be  signed  by  a  sufficient  number  to  consti- 
tute a  court,  or  it  would  not  be  noticed.  Pratt  v.  Malcolm,  13  John.  Eep.  320.  So  in  Virginia. 
Gordon  v.  Brown's  Ex'r,  3  Hen.  &  Munf  219.  "Whether  this  is  so  now  in  New  York  since  the 
above  statute,  quere.' 

The  bill  must  also  be  sealed.  2  E.  S.  422,  §  '75.  And  in  Maryland,  where  a  biU  was  signed, 
but  not  sealed,  it  was  held  a  nuUity.    Davis  v.  Wilson,  2  Har.  &  John.  345. 

It  has  been  decided  in  New  York,  that  if  the  bill  is  signed  by  the  judges  of  a  Court  of  Common 
Pleas,  in  vacation,  they  must  be  together  acting  as  a  court,  or  it  wiU  be  irregular.  Clark  v 
Dutoher,  19  John.  Rep.  246;  Midberry  v.  Collins,  9  John.  Rep.  345.  But  where  a  bill  of  excep- 
tions had  been  presented  in  open  court  for  signature,  and  the  judges  refused  to  sign  it,  solely  on 
the  ground  that  it  .was  presented  too  late,  and  they  were  afterward  commanded  to  sign  and  did 
sign  it  in  vacation  without  being  together,  the  Supreme  Court  refused  to  qua.sh  it,  holding  it 
properly  signed.     The  People  ex  rel.  Btheridge  v.  Herkimer  C.  P.,  '7  "Wend.  536. 

By  the  English  practice,  if  the  judges  refuse  to  sign  the  bill,  the  party  aggrieved  by  the  denial, 
may  have  a  writ  upon  the  statute  commanding  the  same  to  be  done.  This  writ  recites  the  form 
of  the  exception  taken  and  overruled,  and  it  follows  voiis  proicipimus  quod  si  ita  est  twnc  sigiUa 
vestra  apponatis ;  and  if  it  be  returned  qttod  non  ita  est,  an  action  wiU  lie  for  a  false  return,  and 
thereupon  the  surmise  will  be  tried ;  and  if  found  to  be  so,  damages  will  be  given,  and  upon  such 
recovery  a  peremptory  writ  issues.  2  Bull.  N.  P.  316.  In  Sikes  v.  Ransom  (6  John.  Rep.  279), 
it  is  said  that  though  there  is  no  case  to  be  found,  in  which  the  King's  Bench  had  issued  a  man- 
damus to  the  Common  Pleas,  directing  them  to  seal  a  bill  of  exceptions  (such  writ  having  been 
issued  from  chancery  only)  yet  they  legally  might  do  it.     See  Reg.  Brev.  182. 

The  Supreme  Court  of  New  York  issue  such  writ.  Sikes  v.  Ransom,  supra ;  The  People  v. 
The  Judges  of  "Westchester,  2  John.  Cas.  118;  The  People  v.  The  Judges  of  "Washington,  2  Cain. 
Rep.  91.  They  do  not,  however,  grant  a  peremptory  mandamus  in  the  first  instance ;  and  the 
above  cases  will,  in  some  measure,  show  for  what  cause,  and  under  what  circumstances,  a  per- 
emptory mandamus  will  be  denied  after  an  alternative  one  has  issued.  See  also  on  tliis  subject, 
Clark  V.  Dutoher,  19  John.  Rep.  246;  Midberry  v.  Collins,  9  Id.  345;  Lanuse  v.  Barker,  10  Id. 
312;  Pratt  V.  Malcolm,  13  Id.  220;  Shipherd  v.  "White,  3  Co  wen's  Rep.  32;  Marsh  v.  Buhfson, 
1  Id.  102;  Pomroy  v.  Preston,  2  Cain.  Rep.  373;  Porter  v.  Harris,  4  Call's  Rep.  485;  Springer 
V.  Peterson,  1  Blackf.  188. 

In  Kentucky,  a  practice  somewhat  anomalous  prevails;  If  the  inferior  court  refuse  to  sign  a 
bill  of  exceptions,  a  certificate  of  the  bystanders  that  it  was  presented  to  the  court,  and  that  the 
judges  refused  to  sign  it,  and  that  the  statement  in  the  bill  is  true,  is  suffioienl  to  give  it  validity. 
"Wright  V.  Nichols,  1  Bibb's  Rep.  298.  Alitei;  if  the  bystanders  omit  to  certify  the  truth  of  the 
statement  in  the  bill.  Id.  If  the  bystanders  certify  the  truth  of  the  statement,  and  the  court 
admit  it  of  record,  without  certifying  why  they  refused  to  sign  it,  it  wiU  be  taken  as  true  on  the 
mere  oerliflcate ;  but  if  the  court  certify,  as  the  ground  of  their  refusal,  that  the  statements  in  the 
bill  are  untrue,  the  bystanders'  certificates  must  be  supported  by  affidavits.  Id.  If  the  judge 
admit  the  bill  of  exceptions  to  record,  and  certify,  as  the  ground  of  his  refusal  to  sign  it,  that  ita 
statement  of  the  evidence  is  garbled,  and  certify  wherein  the  statement  differs  from  the  evidence 
given,  and  seal  and  certify  his  statement ;  the  bill  of  exceptions,  as  corrected  by  the  judges'  cer- 
tificate, will  be  taken  as  part  of  the  record,  although  not  certified  as  true  by  the  bystanders,  nor 
supported  by  affidavits.    Id. 

Wlvin  a  hill  of  exceptions  operates  as  a  stay  of  proceedings. — In  the  Supreme  Court  of  New  York, 
after  the  bill  is  drawn  and  amendments  proposed,  and  both  are  deUvered  to  the  judge  for  the 
purpose  of  nettlement,  this  operates  as  a  stay  of  proceedings  until  it  is  settled.  Rosevelt  v.  The 
Heirs  of  Pulton,  7  Cowen's  Rep.  107.  After  it  is  settled,  it  operates,  per  se,  a  stay  of  proceed- 
ings.   But  until  it  ia  deUvered  to  the  judge,  with  the  amendments,  time  should  bo  obtained  by 
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It  is  not  enough  to  state  in  the  bill  of  exceptions  that  the  judge  declined 
to  direct  the  jury  in  the  manner  suggested,  without  showing  what  his  di- 
rection was.(l) 

After  the  bill  has  been  sealed,  it  may  be  amended ;  thus,  where  the  re- 
cord stated  the  exceptions  to  have  been  made  after  verdict  found,  the  court 
ordered  the  record  to  be  amended.(2) 

When  evidence  has  been  offered  for  a  particular  purpose,  and  objected 
to  for  that  purpose,  but  has  been  admitted  as  general  eAddence  in  the 
cause,  the  court  of  error,  on  a  bill  of  exceptions,  will  support  the  deci- 
sion of  the  court  below,  if  the  evidence  appear  to  be  admissible  for  any 
purpose.(3)  . 

It  has  been  held  that  a  bill  of  exception  lies  upon  a  nonsuit.(4) 

Demurrer  to  evidence. 

A  demurrer  to  evidence  is  a  proceeding,  by  which  the  judges  whose 
province  it  is  to  determine  questions  of  law,  are  called  upon  to  declare, 


an  order.  Id.  Even  this,  however,  will  not  prevent  a  rule  nisi  for  judgment.  Moran  v.  Dawes, 
4  Cowen's  Rep.  22. 

Since  the  above  decisions  were  made,  however,  a  statute  haa  been  passed,  which  supersedes 
them  almost  entirely,  so  far  as  personal  actions  are  concerned ;  and  allows  the  party  in  whose 
favor  the  verdict  was  rendered  in  such  action,  to  proceed  to  judgment  and  execution,  notwith- 
standing the  bUl  of  exceptions,  unless  the  proceedings  be  expressly  stayed.  L.  N.  T.  1832, 
sess.  55,  c.  128,  §  1. 

Where  there  is  an  order  to  stay  proceedings  till  the  settlement  of  a  biU,  the  party  tendering 
the  bill  is  entitled  to  a  reasonable  time,  after  attending  before  the  judge  for  settlement,  to  engross 
the  same,  and  obtain  the  signature  of  the  judge ;  and  until  the  judge's  signature  is  obtained,  the 
bill  is  not  settled ;  and  a  judgment  entered  previous  thereto  wUl  be  set  aside  as  irregular. 
PeUetreau  v.  Moore,  9  Wend.  493.  *  *  But  see  Goodrich  v.  Downs,  5  Hill,  519,  showing  that 
a  judge's  order  extending  the  time  to  settle  a  bill  of  exceptions  does  not,  par  se,  extend  a  pre- 
vious order  staying  proceedings.  *  * 

(A  bill  of  exceptions  is  the  creature  of  statute,  and  must  be  taken  on  the  trial ;  it  cannot  be 
taken  in  tame,  for  if  it  appear  to  have  been  taken  there  the  appellate  court  cannot  look  into  it. 
Onondaga  C.  M.  Ins.  Co.  v.  Miuard,  2  Comst.  (N.  Y.)  98.  The  exception  must  be  specific ;  if  it 
be  to  each  and  every  part  of  the  judge's  charge,  it  is  too  general.  Caldwell  v.  Murphy,  1  Kernan 
(N".  T.),  416 ;  2  Seld.  .233.  Exceptions  are  sufBciently  specific,  where  it  appears  that  each  offer 
or  request  was  separately  made  and  passed  upon,  and  each  ruling  accepted  to.  Dunokel  v. 
Wiles,  1  Kernan,  420.  As  to  the  mode  of  framing  the  bill  of  exceptions,  see  Zabriskie  v.  Smith 
Id.  480. 

Under  the  present  practice,  it  is  not  necessary  that  the  exceptions  should  be  either  signed  or 
sealed  by  the  judge  presiding  on  the  trial.  Zabriskie  v.  Smith,  1  Kernan  R.  480  ;  Code  of  N.  T., 
§  264.  And  where  the  trial  is  by  the  court  without  a  jury,  the  exceptions  to  the  rulings  of  the 
court  should  be  taken  on  the  trial,  if  there  be  an  opportunity  to  do  so ;  if  not,  the  exceptions 
should  be  taken  within  ten  days  after  notice  of  judgment.  Hunt  v.  Bloomer,  3  Kernan  R.  342  ; 
Smith  V.  Grant,  15  N.  Y.  Rep.  590.) 

(1)  M'Alpine  v.  Mangnall,  3  C.  B.  496. 

(2)  Culley  v.  Doe  d.  Taylerson,  11  A.  &  E.  1008. 

(3)  Irish  Society  v.  Derry  (Bishop),  12  OL  &  Fin.  641,  665. 

(4)  Strother  v.  Hutchinson,  4  N.  C.  83. 
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what  the  law  is  upon  the  facts  in  evidence.     And  it  is  analogous  to  the 
demurrer  upon  facts  alleged  in  pleading.(l) 

When  the  admissibility  of  the  evidence  has  been  established,  the  ques- 
tion, how  far  it  conduces  to  the  proof  of  the  facts  which  are  to  be  ascer- 
tained, is  not  for  the  judge  to  decide,  but  for  the  jury  exclusively.  And 
when  the  jury  have  ascertained  the  fact,  if  a  question  arise's,  whether  the 
fact  thus  ascertained  maintains  the  issue  joined  between  the  parties,  or,  in 
other  words,  whether  the  law  arising  upon  the  fact  is  in  favor  of  one  or 
other  of  the  parties,  that  question  is  for  the  judge  to  decide.(2)  Ordinarily 
he  declares  to  the  jury,  what  the  law  is  upon  the  fact  which  they  find,  and 
then  they  compound  their  verdict  of  the  law  and  fact.  But  if  the  party 
wishes  to  withdraw  from  the  jury  the  application  of  the  law  to  the  fact, 
and  all  consideration  of  what  the  law  is  upon  the  fact,  he  then  demurs  in 
law  upon  the  evidence.(3) 

What  it  admits. 

It  is  reasonable,  that  either  party  should  have  such  a  power  of  referring 
to  the  court  to  decide,  what  the  inference  of  law  is  upon  the  facts ;  as  the 
jury  may  refuse  to  find  a  special  verdict,  in  which  case  the  facts  would  not 
appear  on  the  record.  On  the  other  hand,  as  it  is  the  peculiar  province  of 
the  jury  to  ascertain  the  truth  of  facts  and  the  credibility  of  witnesses,  the 
party  ought  not  to  be  allowed,  by  a  demurrer  to  evidence,  or  any  other 
means,  to  refer  the  trial  of  such  questions  to  another  tribunal.  A  de- 
murrer must,  therefore,  admit  the  truth  of  all  facts,  which  the  jury  might 
find  in  favor  of  the  other  party  upon  the  evidence  laid  before  them, (4) 
whatever  the  nature  of  that  evidence  may  be,  wliether  of  record,  or  in 
writing,(5)  or  by  parol.(6)  According  to  the  report  of  the  case  of  Wright 
agt,  Pindar,(7)  it  was  resolved,  "  that  he  that  demurs  upon  the  evidence 
ought  to  confess  the  whole  matter  of  fact  to  be  true,  and  not  refer  that  to 
the  judgment  of  the  court ;  and  if  the  matter  of  fact  is  uncertainly  alleged, 
or  it  is  doubtful  whether  it  be  true  or  no,  because  offered  to  be  proved 
only  by  presumptions  or  probabilities,  and  the  other  party  demurs  there- 
upon, he  that  alleges  this  matter  cannot  join  in  demurrer  with  him,  but 
ought  to  pray  the  judgriient  of  the  court,  that  he  may  not  be  admitted  to 


(1)  See  the  judgment  of  Eyre,  C.  J.,  in  Gibson  v.  Hunter,  2  H.  Bl.  205,  206. 

(2)  2  H.  Bl.  205. 

(3)  Id.;  2  B.  SO.  443; 

(4)  Eyre,  0.  J.,  in  delivering  the  opinion  of  the  judges  in  Gibson  v.  Hunter  (2  H.  Bl.  20&), 
skya  it  must  di9tint?tly  admit  upon  the  record  "every  corecteion  which  the  evidence  tendered  con- 
ducHd  to  prove."  If  this'  bb  so,  a  sufficient  reason  is  shown  why  a  demurrer  to  evidence  stops 
the  cause  ;  as  to  the  issue  to  which  the  evidence  relates,  there  woiild  then  be  nothing  left  for  the 
jury  to  try. 

(5)  Baker's  Case,  5  Bep.  104. 

(6)  Wright  V.  Pindar,  Alleyn,  18.     See  2  H.  Bl.  207. 
(t)  Ut  mpra. 
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his  demurrer,  unless  he  will  confess  the  matter  of  fact  to  be  true."  And 
now  it  is  an  established  rule,  that  in  a  demurrer  to  circumstantial  evidence, 
the  party  offering  the  evidence  is  not  obliged  to  join  in  demurrer,  unless 
the  party  demurring  will  distinctly  admit  upon  the  record  every  fact  and 
every  conclusion,  which  the  proposed  evidence  conduces  to  prove.(l) 


(1)  Gibson  t.  Hunter,  2  H.  Bl.  18T  ;  Cooksedge  v.  Panshaw,  1  Doug.  119-134. 

Note  615. — No  joinder  in  demurrer  can  be  required,  while  tliere  is  any  matter  of  fact  in  con. 
troversy  between  the  parties.  It  is  not  the  proper  office  of  such  proceedings,  to  bring  before  the 
court  an  investigation  of  the  facts  in  dispute,  or  to  substitute  them  in  the  place  of  the  jury  for  the 
purpose  of  weighing  the  force  of  the  testimony,  or  the  presumptions  arising  from  the  evidence. 
The  true  and  proper  object  of  such  a  demurrer  is  to  refer  to  the  court  the  law  arising  from  the 
facts.  It  supposes,  therefore,  the  facts  to  be  already  admitted  and  ascertained,  and  that  nothing 
remains  but  for  the  court  to  apply  the  law  to  those  facts.  If  there  is  parol  evidence  in  the  case 
which  is  loose  and  indeterminate,  and  may  be  applied  with  more  or  less  effect  to  the  jury,  or  evi- 
dence of  circumstances,  meant  to  operate  beyond  the  proof  of  the  existence  of  those  clrcum- 
Btances,  and  to  conduce  to  the  proof  of  other  facts,  the  party  demurring  must  admit  the  facts,  of 
which  the  evidence  is  so  loose,  indeterminate  and  circumstantial,  before  the  court  can  compel  the 
other  side  to  join  therein.  Fowle  v.  The  Common  Council  of  Alexandria,  11  Wheat.  320,  321,  per 
Story,  J. ;  Young  v.  Black,  7  Crauch,  565,  568  ;•  Lessee  of  Maus  v.  Montgomery,  11  Serg.  & 
Eawle,  329  ;  Duerhagen  v.  The  United  States  Ins.  Co.,  %  Serg.  &  Rawle,  185,  ISV.  Indeed,  the 
case  made  for  a  demurrer  to  evidence,  is,  in  many  respects,  like  a  special  verdict.  It  is  to  state 
facts,  and  not  merely  the  testimony  which  may  conduce  to  prove  them.  It  is  to  admit  whatever 
the  jury  might  reasonably  infer  from  the  evidence,  and  not  merely  the  circumstances  which  form 
a  ground  of  presumption.  Powle  v.  The  Common  Council  of  Alexandria^  11  Wheat.  320,  323 
And  where  a  party,  by  demurring,  wiU  take  the  question  from  the  proper '  tribunal,  the  court  is 
not  scrupulously  nice,  to  adjust  the  balance  of  evidence,  but  will  be  extremely  liberal  in  their  in- 
ferences from'  the  testimony,  as  against  such  party.  Bank  of  the  United  States  v.  Smith,  11 
Wheat.  iTl ;  Patrick  v.  Hallett,  1  John.  Rep.  241.  It  is  true,  forced  and  violent  inferences  are 
not  allowed.  Pawling  v.  The  United  States,  4  Cranch,  219,  222 ;  Hansborough's  Ex'ra  v 
Thorn,  3  Leigh's  Rep.  14'? ;  Stephens  v.  White,  2  Wash.  Rep.  203,  210.  But  any  inference 
which  the  jury  might,  with  the  slightest  degree  of  propriety,  make  from  the  evidence,  is  to  be 
conceded ;  for  it  never  was  intended  that,  by  a  demurrer,  the  court  should  become  triers  of  the 
facts.  Diokey  v.  Shreider,  3  Serg.  &  Rawle,  413,  416.  If  the  evidence  be  uncertain,  or  circum- 
Btantial,  the  party  by  whom  it  is  offered  may  specify  the  facts  which  he  wishes  to  have  admitted 
and  the  demurrant  should  then  concede  all  that  the  evidence  could  possibly  establish,  before  the 
opposite  side  can  be  compelled  to  join  in  demurrer.  Duerhagen  v.  The  United  States  Ins.  Co. 
2  Serg.  &  Rawle,  185,  187.  And  if  one  fact  tends  to  the  induction  of  another,  the  last  fact 
should  also  be  expressly  admitted.    Id.  per  Tilghman,  C.  J. 

But  if  the  party  against  whom  the  demurrer  is  offered,  joins  in  demurrer,  neglecting  to  insist 
on  these  admissions  as  a  preliminary,  the  court  will  proceed,  and  draw  the  same  inferences 
against  the  demurrant  which  the  jury  might  have  drawn.  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat. 
383,  389  ;  United  States  Bank  v.  Smith,  11  Id.  I'Zl,  119 ;  Patrick  v.  Ludlow,  3  John.  Gas.  10,  14, 
15 ;  Forbes  v.  Church,  Id.  159,  160 ;  Lewis  v.  Pew,  5  Johns.  R.  1,  34 ;  Lessee  of  Ross  v.  Bason, 
4  Yeates'  R.  54;  Steinbaoh  v.  Columbian  Ins.  Co.,  2  Cain.  R.  129,  134;  Smith  v.  Steinbach,  2 
Cain.  Caa.  in  Err.  158,  \1\  ;  Lowry  v.  Mountjoy,  6  Call's  E.  55 ;  Snowden  v.  Phcenix  Ins.  Co.,  3 
Binn.  R.  457 ;  Pawhng  v.  The  United  States,  4  Cranch,  219.  Though  it  is  said,  in  Fowle  v. 
The  Common  Council  of  Alexandria  (11  Wheat.  323),  that  "if  there  be  such  a  joinder,  without 
such  admission,  leaving  the  facts  unsettled  and  undeterminate,  it  is  sufficient  reason  for  refusing 
judgment  upon  the  demurrer ;  and  the  judgment,  if  any  is  rendered,  is  liable  to  be  reversed  for 
error." 

In  Virginia,  the  practice  seems  to  be  different  from  what  it  is  in  most  of  the  courts  in  this 
country,  or  in  England.    The  difference  will  be  explained  by  the  following  extract  from  the 
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"When  all  matters  of  fact  are  admitted,  the  case  is  ripe  for  judgment  in 
matter  of  law  upon  the  evidence,  and  njay  then  be  properly  withdrawn 
from  the  jury  ;  and  being  entered  on  record,  it  will  remain  for  the  deci- 
sion of  the  judges.(l) 

If  in  an  information,  or  any  other  suit,  evidence  be  given  for  the  crown, 
and  the  defendant  offers  to  demur  upon  it,  the  counsel  for  the  crown 
cannot  be  compelled  to  join  in  demurrer,  but  in  such  case  the  court  ought 


opinion  of  Green,  J.  (the  other  judges,  Qonourring),  in  Whittington  v.  Christian  (2  Call's  E.  353, 
351):  "  Prom  the  authorities  showing  the  original  practice  of  the  English  courts,  it  appears  that 
the  former  practice  was,  to  require  the  party  demurrant  to  admit  upon  the  record  the  existence 
of  aU  facts  which  the  evidence  offered  by  the  other  party  conduced  to  prove.  Those  facts  were 
to  be  ascertained, by  the  courti;  and  in  this  respect,  the  court  npight  err  in  opinion,  and  if  so,.and 
the  party  refused  to  make  the  admission,  he  lost  the  benefit  of  his  demurrer ;  or  if  he  made  the, 
admission  on  record,  it  bound  him  irrevocably.  In  the  latter  case,  the  error  of  the  court  could, 
never  be  corrected ;  and  in  the  former,  not  without  a  protracted  litigation,  attended  with  great 
delay  and  expense,  to  vfit,  by  bill  of  exceptions  an4  appeal.  To  avoid  this  inconvenience,  the 
modeni  practice  is,  especially  in  Virginia,  where  it  has  been  sanctioned  by  repeated  decisions  of 
this  court,  to  allow  either  party  to  demur,  unless  the  case  be  clearly  against  the  party  offering 
the  demurrer,  or  the  court  should  doubt  what  facts  should  be  reasonably  inferred  from  the  evi- 
dence demurred  to,  in  which  case  the  jury  is  the  most  fit  tribunal  to  decide;  to  put  all  the  evi- 
dence on  both  sides  into  the  demurrer  j  and  then  to  consider  the  demurrer,  as  if  the  demurrant 
had  admitted  all  that  could  rcjasonably  be  inferred  by  a  jury  from  the  evidence  given  by  the 
other  party,  and  waived  all  the  evidence  on  his  part,  which  contradicts  that  offered  by  the  other 
party,  or  the  credit  of  which  is  impeaohqd ;  and  all  inferences  from  his  own  evidence  which  do 
not  necessarily  flow  frpm  it."  The  propriety  of  this  rule,  allowing  the  whole  evidence  to  be  put 
into  the  demurrer,  and  then  oompelUng  the  other  party  to  join,  without  calling  npon  the  demur- 
rant to  concede  what  the  evidence  conduced  to  prove,  has  been  questioned.  Carr,  J.,  in  Green 
T.  Judith  (5  Rand.  R.  1,  4),  expressed  his  regret  that  it  had  been  so  settled,  and  considered  it  a 
departure  from  the  practice  elsewhere.  He  said:  "I  confess  the  English  practice  seems  to  me 
much  the  safest  and  best.  The  facts  being  settled  one  by  one,  the  parties  dLstinctly  see  the 
naked  case,  and  understand  precisely  on  what  facia  the  court  will  act ;  and  passing  these  facts 
thus  in  review,  the  demurrant  can  clearly  see,  before  the  step  is  irrevocably  taken,  whether  he 
can  safely  demur ;  and  the  adversary  is  likewise  enabled  to  discover  whether  there  be  not  some 
weak  point  in  his  evidence,  which  he  has  it  in  liis  power  to  strengthen.  This  analyzing  process, 
reducing  the  case  to  its  elements,  would  also  have  a  strong  tendency  to  discourage  demurrers  to 
evidence ;  an  effect  which  courts  have  generally  thought  would  bo  beneficial."  But  he  admitted 
the  practice  was  too  firmly  established  there  to  be  disturbed.  Id.  See  also  Hansborough's  Ex'rs 
v.  Thorns,  3  Leigh's  R.  147  ;  Hyers  v.  Green,  2  Call's  R.468  ;  Hyers  v.  "Wood,  Id.  483,  494,  495, 
and  note;  Whittington  v.  Christian,  2  Rand.  R.  353;  Norvell  v.  Camn^,  Id.  68;  Harrison  v. 
Brook,  1  Munf  R.  22. 

In  Connecticut  it  has  been  held,  that  neither  party  is  bound  to  join  in  a  demurrer  to  parol  evi- 
dence, though  it  is  otherwise  as  to  written  evidence.  Town  of  Hampden  v.  Town  of  "Windham, 
2  Root's  R.  199,  200;  Fowler  v.  Macomb,  Id.  388;  Bromster  v.  Dana,  1  Id.  2G6.  Bed  vide 
Swift's  Ev.  113. 

In  Indiana,  one  party  has  a  right  to  demur  to  the  evidence  of  the  other,  though  it  be  papol;. 
and  hia  adversary  is  bound  to  join  in  demurrer.  Shields  v.  Arnold,  1  Blackf.  109 ;  Dougherty  v. 
Campbell,  Id.  39. 

In  New  York,  a  demurrer  to  evidence  is  a  proceeding  inapplicable  to  a  justice's  court.  Reyr 
nolds  V.  Bedford,  3  Cain.  R.  140. 

*  *  See  1  Burrill's  Pr.  240,  259,  for  the  New  York  practice  in  respect  of  demurrers  to  evi- 
dence. *  * 

(1).2H.  Bl. 
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to  direct  the  jury  to  find  the  special  matter;  and  upon  that  the  court 
shall  adjudge  the  law.(l) 

The  whole  proceeding  upon  a  demurrer  to  evidence  is  under  the  control 
and  direction  of  the  judge  at  Nisi  Prius,  or  of  the  court  on  a  trial  at 
bar.(2)  "The  court,"  said  Doddridge,  J.,(3)  "may  deny  and  hinder  a 
party  from  demurring,  by  overruling  the  matter  in  demurrer,  if  it 
seem  to  them  to  be  clear  in  law :"  and,  in  that  case,  the  court  did 
overrule  the  demurrer,  and  left  the  case  to  the  jury.  If  the  judge  over- 
rule the  demurrer  improperly,  that  may  be  made  the  subject  of  a  bill  of 
exceptions.  (4) 

Form  of  drawing  up. 

Where  a  demurrer  to  evidence  is  admitted,  it  is  usual  for  the  court  or 
judge  to  give  orders  to  the  associate  to  take  a  note  of  the  testimony  :  this 
should  be  signed  by  the  counsel  on  both  sides,  and  the  demurrer  is  then 
affixed  to  the  postea.  (5) 

Upon  a  demurrer  to  evidence,  the  damages  may  be  assessed  condi- 
tionally by  the  jury  before  they  are  discharged ;  or  they  may  be 
assessed  by  another  jury,  upon  a  writ  of  injury,  after  the  demurrer  is 
determined.  (6) 


(1)  5  Eep.  109  ;  B.  N.  P.  313. 

(2)  2  H.  Bl.  208. 

(3)  In  "Worsley  v.  Filisker,  2  EoU.  R.  119.    And  see  B.  N.  P.  314;  2  H.  Bl.  208. 

(4)  2  H.  Bl.  209. 

Note  616. — Whether  the  refusal  of  a  court  to  compel  a  party  to  join  in  a  demurrer  to  evidence 
can  be  made  subject  of  a  bill  of  exceptions;  quere.  Toung  v.  Black,  7  Cranch,  565.  Living- 
ston, J.,  expressed  in  this  case  a  very  strong  conviction  that  it  could  not ;  for  "  such  applica- 
tions must  ever  be  made  to  the  discretion  of  the  court  which  tries  the  cause ;  and  such  court  will 
generally  be  in  a  situation  to  decide  more  correctly,  having  all  the  circumstances  of  the  case,  be- 
fore it,  than  an  appellate  tribunal.  And  if  it  should  commit  a  mistake,  in  the  exercise  of  its 
mere  discretion,  in  refusing  to  compel  a  party  to  join  in  a  demurrer  to  evidence,  or  in  refusing 
to  grant  a  new  trial,  or  in  refusing  to  continue  a  cause,  or  in  any  other  matter  resting  solely  in 
discretion,  I  have  no  hesitation  in  saying  that  lesS  mischief  and  injury  will  arise  from  obliging 
parties  now  and  then  to  submit  to  such  inconveniences,  than  to  open  a  door  to  the  endless  litiga- 
tion which  will  be  produced  by  pertnitting  appeals  to  all  the  variety  of  cases  of  this  nature 
which  must  necessarily  arise,  in  the  progress  of  every  contested  action,  and  which  in  Great 
Britain,  have  never  yet  been  assigned  for  error."  Id.  569.  Johnson,  J.,  and  Marshall  Ch.  J. 
declined  giving  any  opinion.     Story,  J.,  concurred  in  opinion  with  livingston,  J. 

Several  cases  are  to  be  found  in  which  exceptions  for  this  cause  have  been  taken  and  passed 
upon,  but  none,  we  believe,  where  the  precise  question  has  been  decided.  See  the  cases  cited 
in  the  next  preceding  note. 

(5)  B.  N.  P.  313. 

(6)  Herbert  v.  Walters,  1  Ld.  Raym.  60.  And  see  Plowd.  410 ;  1  Doug.  222,  n.  In  Miller 
v.  Warre  (1  C.  &  P.  239),  Park,  J.,  ruled,  that  "on  a  bin  of  exceptions,  the  case  always  goes 
to  the  jury,  but  oh  deiuurfef  to  evidence,  it  is  otherw'ise." 

When  the  casB  presents  only  questions  of  la*,  the  court  may,  under  tte  Code  of  New  York 
direct  a  verdict  subject  to  the  opinion  of  the  court  a;t  the  general  term ;  and  in  that  case  the  ap- 
pHoation  for  judgment  is  made  at  the  general  tertt.    §  265.' 
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New  trial  for  improper  reception  or  rejection  of  evidence. 

,  The  law  relating  to  bills  of  exceptions,  although  they  are  still  occasion- 
ally resorted  to,  has  become  comparatively  obsolete  by  the  modern  prac- 
tice of  granting  new  trials  in  civil  cases,(l)  in  cases  where  the  judge  of 
Nisi  Prins  has,  in  the  opinion  of  the  court  in  which  the  action  is  brought, 
improperly  received  or  rejected  evidence  at  the  trial.  This  course  of  pro- 
ceeding is  in  effect  an  appeal  from  the  opinion  of  the  single  judge  at  Nisi 
Prius,  an  opinion  which  is  of  necessity  often  formed  without  an  opportu- 
nity for  full  argument  or  consideration,  to  the  full  court  sitting  in  banc  ; 
and  it  is  in  ordinary  cases  found  sufficient  for  the  purpose  without  resort- 
ing to  a  bill  of  exceptions,  which,  by  placing  the  objections  upon  the 
record,  removes  the  question  from  the  consideration  of  the  court  in 
which  the  action  is  brought  to  the  Court  of  Appeal  in  the  Exchequer 
Chamber. 

If  evidence  has  been  improperly  received  at  a  trial,  it  is  now  an  estab- 
lished rule  that  the  court  will  grant  a  new  trial,  unless  they  see  clearly 
that  the  reception  of  the  evidence  could  not  have  weighed  with  the  jury, 
or  that  the  verdict,  if  given  the  other  way,  would  have  been  set  aside  as 
against  evidence.(2) 

The  court  above  will  not  entertain  a  motion  for  a  new  trial  for  improper 
reception  or  rejection  of  evidence,  unless  it  distinctly  appear  that  a  formal 
objection  was  raised  at  the  trial,  and  that  the  judge  was  requested  to  take 
a  note  thereof.(3) 

Motion  for  new  trial  where  bill  of  exceptions  tendered. 

When  a  bill  of  exceptions  has  been  tendered,  the  court  will  not  grant  a 
motion  for  a  new  trial  upon  the  same  point,  unless  the  bill  of  exceptions 
be  abandoned.(4)     And  if  a  party,  who  has  tendered  a  bill  of  exceptions, 


(1)  This  practice  seems  to  date  from  the  Commonwealth.    See  4  Bl.  Com.  438. 

(2)  De  Rutzen  v.  Farr,  4.A.  &  E.  53  ;  Crease  v.  Barrett,  1  C,  M.  &  E.  919;  Wright  v.  Doe  d. 
Tatham,  T  A.  &  E.  313,  330,  overruling  Doe  d.  Teynham  (Lord)  v.  Tyler,  6  Bing.  561;  and 
dicta  in  Tyrwhitt  v.  Wynne,  2  B.  &  A.  559  ;  and  Hartford  v.  Wilson,  1  Taunt.  14.  As  to  orimi- 
Bfll  proceedings,  see  infra. 

If  illegal  evidence  be  objected  to  and  received,  that  bears  in  the  least  degree  upon  the  ques- 
tion in  issue,  a  new  trial  must  be  granted.  Worrall  v.  Parmelee,  1  Comst.  519.  If,  however, 
the  cause  come  before  the  court  upon  a  case  containing  all  the  evidence,  or  upon  a  bill  of  excep- 
tions which  purports  to  contain  the  whole  evidence,  and  the  court  can  see  that  the  same  verdict 
must  have  been  rendered  if  the  evidence  objected  to  had  not  been  received,  a  new  trial  will  not 
be  granted.     Murray  v.  Smith,  1  Duer  R.  412. 

(3)  GibbB  V.  Pike,  9  M.  &  W.  351,  360;  WiUiams  v.  WUcox,  8  A.  &  E.  314,  337 ;  Eerrand  v. 
Milligan,  1  Q.  B.  730;  Goalin  v.  Corry,  7  M.  &  G.  342;  Doe  d.  Walters  v.  Benjamin,  9  A.  & 
B.  644. 

When  illegal  evidence  is  received  on  the  trial  under  an  objection,  neither  party  asking  the 
court  to  rule  upon  its  admissibility,  and  the  testimony  is  afterwards  excluded  from  the  considera- 
tion of  the  jury,  no  objection  can  be  afterwards  raised  on  the  ground  of  its  having  been  condition- 
ally received.     McKnight  v.  Dunlop,  1  Selden,  537. 

(4)  2  Ohitt.  R.  272.    It  is  doubtM  whether  this  rule  applies  where  the  now  trial  is  movQd  for 
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bring  a  writ  of  error  before  lie  has  procured  tbe  judge's  signature,  be 
thereby  waives  the  bill  of  exceptions,  and  will  not  be  permitted  after- 
wards to  tack  or  append  the  bill  to  the  writ  of  error.(l)  If  a  party  has 
lost  the  benefit  of  a  bill  of  exceptions,  tendered  to  the  ruling  of  a  judge, 
by  the  death -of  the  judge,  and  without  any  default  on  his  own  part,  it  is 
not  competent  to  another  judge  of  the  court  out  of  which  the  record 
issues,  to  seal  the  bill  of  exceptions ;  but  the  court  will,  where  the  circum- 
stances warrant  it,  allow  the  party  to  move  for  a  new  trial,  notwithstand- 
ing that,  according  to  the  practice  of  the  court,  the  proper  time  for  so 
doing  has  elapsed.(2) 

Special  verdict. 

A  demurrer  to  the  evidence  is  still  less  frequently  resorted  to  in  present 
practice,  as  the  object  of  that  proceeding  is  equally  obtained  in  a  civil 
action  by  a  special  verdict,  in  which  all  the  facts  as  proved  are  stated  upon 
the  record, (3)  it  being  left  to  the  court  above,  and  ultimately,  if  neces- 
sary, to  the  Court  of  Exchequer  Chamber,  to  decide  the  law  upon  the 
facts  so  found.     Or  what  is   a  less   expensive    course,  where  it  is  not 


upon  a  point  -wholly  distinct  from  the  grounds  of  exception.    See  Pirn  v.  Curell,  6  M.  &  "W.  234 
267  ;  Allan  v.  Hayward,  1  Q.  B.  960. 

Note  617. — In  New  York,  it  is  provided  by  statute  that  a  hiU  of  exceptions,  signed  in  a 
cause,  shall  not  prevent  the  argument  of  a  motion  to  set  aside  the  verdict  in  such  cause,  on  the 
ground  that  such  verdict  was  against  evidence;  but  such  motion  may  be  argued,  either  before 
or  after  the  decision  of  the  court  on  the  bUl  of  exceptions,  as  the  court  shall  direct.  2  R.  S.  422, 
§  76.  The  following  remarks  of  the  revisers,  in  proposing  this  section,  explain  the  reason  of  it : 
"  By  the  existing  practice,  the  court  will  not  allow  both  a  bill  of  exceptions  and  a  case  to  be 
argued.  But  a  bill  does  not  present  the  question,  whether  the  verdict  was  contrary  to  evidence 
{vide  Foot  v.  "Wiswall,  14  John.  R.  304),  which,  it  is  conceived,  a  party  should  not  be  prohibited 
from  presenting,  because  he  has  also  objections  to  the  testimony  itself."  4  Rev.  Stat.  chap.  7, 
title  4,  art.  4,  p.  67. 

(1)  Dillon  V.  Parker,  1  Bing.  17.  But  it  seems  this  rule  is  not  imperative,  and  that  when  the 
bill  of  exceptions  has  been  delayed  from  the  fault  of  the  defendant  above,  or  for  other  sufficient 
reasons,  the  court  will  allow  the  bill  of  exceptions  to  be  tacked  to  the  record  nunc  jira  time. 
Taylor  v.  Willans,  2  B.  &  Ad.  846.    See  also  King  v.  Simmonds,  7  Q;  B.  289. 

Note  618.— S.  C,  See  8  Cowen's  R.  754,  note  a.  In  Williams  v.  Taylor  (6  Bing.  512),  the 
defendant  sent  the  plaintiff,  at  the  suggestion  of  the  chief  justice,  the  bill  of  exceptions,  in  order 
that  he  might  agree  to  it,  or  suggest  alterations  before  it  was  signed.  On  the  same  day,  the  de- 
fendant, who  had  also  brought  a  writ  of  error,  gave  a  rule  to  transcribe.  The  plaintiff  having 
taken  no  notice  of  the  bill,  a  judge's  order  was  obtained,  calling  on  him  to  return  it  to  the  de- 
fendant. Cross,  Sergeant,  obtained  a  rule  nisi  to  discharge  this  order,  on  the  ground  that  the 
defendant,  by  bringing  a  writ  of  error,  had  waived  his  bill  of  exceptions,  and  relied  on  DiUon  v. 
Parker,  cited  in  the  text.  But  the  court  held  that  the  plaintiff  had  no  right  to  retain  the  bUl  in 
this  way,  and  that  it  would  be  for  the  Court  of  Error  to  say  whether  they  would  notice  it  or  not.. 
Afterward,  the  case  coming  before  the  King's  Bench,  the  biU,  on  consideration  of  the  special 
circumstances,  was  allowed  to  be  tacked  to  the  record.   Taylor  v.  "Willans,  2  Barn.  &  Adolph.  845. 

(2)  Newton  v.  Boodle,  3  C.  &  B.  795. 

(3)  Sometimes  such  a  special  verdict  is  agreed  to  by  consent ;  but  it  is  quite  at  the  option  of 
the  jury  whether  they  wiU  return  one.     See  Devizes  (Mayor)  v.  Clark,  3  A.  &  E.  506. 

A  special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.     §  260  of  the  N.  T.  Code.    It  states  the  facts  proved,  not  the  evidfenoe  of  them.     Sisson 
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considered  desirable  to  take  tlie  case  up  to  a  court  of  error,  a  general 
verdict  is  found  for  the  plaintiff,  subject  to  a  special  case  which  is 
drawn  up  bj  the  counsel  on  both  sides,  containing  a  statement  of  facts 
mutually  agreed  upon  ;  and  the  full  court  will  afterwards  decide  upon 
the  law  as  applicable  to  such  facts.  This  method  has  been  found  so 
convenient,  that  in  order  to  enable  parties  to  obtain  the  benefit  of  this 
mode  of  proceeding  at  an  earlier  stage  of  the  suit,  and  avoid  the  expense 
and  delay  of  a  trial  altogether,  t,hey  are  enabled  by  statute(l)  to  frame  a 
special  case,  if  they  can  agree  upon  the  facts  immediately  after  issue  joined, 
and  bring  it  at  once  before  the  court  in  banc  for  its  decision.(2) 

In  criminal  proceedings. 

In  criminal  proceedings,  where  there  has  been  a  conviction  for  felony, 
it  is  said  there  can  be  no  new  trial,(3)  although  it  is  not  unusual  to  grant 
one  in  case  of  misdemeanor,  where  the  verdict  has  been  against  the  de- 
fendant.(4)  In  cases  of  felony,  however,  where  a  question  arises  as  to 
admissibility  of  evidence,  the  usual  course  was  for  the  judge  at  the  trial 
to  receive  the  evidence,  (6)  and  take  a  note  of  the  point,  reserving  it  for 
.the  consideration  of  the  judges;  and  then,  if  the  prisoner  was  convicted, 
ithe  judges  would  consider' the  point, (6)  and  if  they  were  of  opinion  that 
evidence  had  been  improperly  received,  the  judge  who  had  tried  the 
case  would  report  the  facts  to  the  secretary  of  state  for  the  Home  Depart- 
ment, recommending  a  pardon  from  the  crown — ^a  recommendation  inva- 
rip,bly  attended  to. 

pases  reserved  for  court  of  appeal. 

But  this  method  of  proceeding  has  been  much  improved  by  a  recent 
statute,(7)  which  enacts(8)  that  when  any  person  has  been  convicted  of 
any  treason,  felony  or  misdemeanor,(9)  the  judge  or  justice  before  whom 
the  case  shall  have  been  tried  may  reserve  any  question  of  law  which 
shall  have  arisen  on  the  trial,  for  the  consideration  of  the  judges  of  the 


V.  Barrett,  2  Oomst.  406 ;  5  Hill,  634.  Where  the  trial  presents  only  questions  of  law,  the 
judge  may  direct  a  verdict  subject  to  the  opinion  of  the  court  at  general  term;  and  the  judgmeat 
thereon  may  be  reviewed  in  the  same  maimer  as  a  bill  of  exoepti(WS,    Code,  §  265, 

(1)  3  &  4  Wm.  IV,  c.  42,  §  25. 

(2)  See  3  Steph.  Corfi.  621. 

(3)  2  Buss.,  0.  &  M.  '!26  (3d  ed). ;  E.  v.  BaU,  R.  &  R.  C.  C.  133.     But  see  4  Bl.  Com.  361. 

(4)  2  Russ.,  0.  k  M.,  ut  supra.  There  is  no  instance  of  granting  a  new  trial  where  the  verdict 
was  against  the  crown.  See  Hawk.  P.  C,  bk.  2,  c.  41,  §  11 ;  R.  v,  Cohen,  1  Stark.  R.  516 ;  B. 
V,  Sutton,  5  B.  &  Ad.  5,2. 

(5)  See  by  Gurnoy,  B.,  in  R.  v.  Owen,  9  0,  &  P.  239, 

(6)  These  oases  were  generally  argued  in  .public,  and  were  knovm  ss  "  Crown  Cases  Ee- 
9/3rvod." 

(7)  11  &  12  Vicli.  0.  78. 

(8)  Sect.  1. 

(9)  The  act  extends  to  trials  at  sgaaions. 
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superior  courts,  and  thereupon  shall  have  authority  to  respite  execution 
of  the  judgment  on  such  conviction,  or  postpone  the  judgment,  until  such 
question  shall  have  been  considered  and  decided :  in  such  a  case  the  pris- 
oner may  either  be  committed  to  prison,  or  set  at  large  upon  recognizances 
to  appear  and  receive  judgment  or  render  himself  in  execution  when 
called  upon.  The  judge  is  required(l)  to  state  a  case  setting  forth  the 
question  of  law  reserved,  with  the  special  circumstances  upon  which  the 
same  shall  have '  arisen ;  and  such  case  shall  be  transmitted  to  the 
judges,(2)  who  have  full  power  to  hear  and  determine  the  question,  and 
to  reverse,  affirm  or  amend  the  judgment,  or  order  judgment  to  be  given 
if  none  have  been  given.  Five  judges  form  a  quorum  of  this  new  court 
of  appeal,  of  whom  one  of  the  chief  justices  or  the  chief  baron  must  be 
a  part,  and  the  arguments,  if  any,  and  judgments,  are  to  be  heard  and 
delivered  in  open  court.(3) 

It  has  been  said,  that  although  it  appears  upon  a  case  reserved,  that 
evidence  has  been  admitted  upon  the  trial  which  ought  not  to  have  been 
received  ;  yet  if  the  judges  are  of  opinion  that  there  is  ample  evidence  to 
support  the  indictment,  after  rejecting  such  improper  evidence,  they  will 
not  set  aside  the  conviction ;  but  if  the  case  without  such  improper 
evidence,  were  not  so  clearly  made  out,  and  the  improper  evidence  might 
be  supposed  to  have  had  an  effect  on  the  mind  of  the  jury,  it  would  be 
otherwise.(4) 

Special  verdict. 

It  is  also  competent  to  the  jury  to  return  a  special  verdict  in  criminal 
cases,  the  same  as  in  civil  actions — where  there  is  any  doubt  as  to  the  law, 
and  they  choose  to  leave  it  to  the  determination  of  the  court ;  such  a 
special  verdict  sets  forth  all  the  circumstances  of  the  case  as  proved,  and 
prays  the  judgment  of  the  court,  whether,  for  instance,  on  the  facts  stated, 
it  be  murder,  manslaughter,  or  no  crime  at  all.(5) 


(1)  Sect.  2. 

(2)  See  the  rules  framed  by  the  judges  as  to  the  transmission  of  oases,  1  Den.  Cr.  Ca.  Ees.  ix.. 
A  case  may,  if  the  judges  think  fit,  be  sent  back  for  amendment.     11  &  12  Vict.  o.  18,  §  4. 

(3)  Sect.  3. 

(4)  R.  V.  Ball,  R.  &  R.  0.  C.  132.     See  also  Tinkler's  Case  Id.  133,  n.  b,  more  correctly  reported 
1  Den.  Cr.  Ca.  Res.,  Pref.  t. 

(5)  See  4  Bl.  Com.  361.    See  a  special  verdict  in  a  case  of  misdemeanor.    R.  v.  Tindall,  6  A. 
&  E.  143. 
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ABATEMENT, 

discharge  of  criminal  on,  no  bar  to  second  prosecution,  110. 

ABBET, 

chartulary  of,  proper  custody  for,  438. 
grants  to,  proper  custody  for,  440. 

ABSENCE, 

of  attesting  witness,  effect  of,  490-493.     And  see  title  Writing  (privaie). 

of  material  ■witness,  when  ground  for  postponing  trial,  855.     And  see  title  Witness. 

ABSTRACT, 

of  deed,  as  secondary  evidence,  STO. 

ACCEPTANCE, 

of  biU  of  exchange.     See  title  fiill  of  Exchange,  Vols.  I  and  III. 

ACCEPTOE.    See  title  BiU  of  Exchange. 

discharged  by  foreign  judgment,  afterwards  sued  here  on  same  biU,  207. 

ACCESSORY.     See  titles  Acquittal,  Conviction,  Accomplice. 

convictiou  of  principal,  whether  evidence  against,  48,  49,  128. 

See  title  Judgment. 
conclusive  of  the  fact  of  conviction,  49,  128. 
not  conclusive  in  other  respects,  49,  128. 

ACCOMPLICE, 

not  bound  to  answer  as  to  other  offences,  936,  931. 

volunteering  to  testify  for  prosecution,  not  privileged  from  answering  fully,  when,  930. 

presumed  to  have  destroyed  paper,  furnishing  evidence  of  his  guilt,  when,  554. 

ACKNOWLEDGMENT.     See  title  Deed. 
of  deed,  not  conclusive,  261. 

certificate  of  recording,  not  conclusive,  349. 
certificate  and  record  of  deeds  and  instruments,  how  far  evidence,  582-595. 

ACQUITTAL, 

evidence  in  civil  cases,  when.    See  titles  Judgments,  Decrees,  &c. 

to  prove  rem  ipsa/m,  in  action  for  malicious  prosecution,  52. 
admissibility  and  effect  of  in  criminal  oases, 

of  principal,  may  be  used  by  accessory,  i  9. 
judgment  of,  in  matter  of  public  interest,  when  admissible,  55. 

in  exchequer,  admissibility  and  effect  of,  99,  100. 
of   one  charged  with  larceny,   admissible  for  anothep  charged  with  compounding  the 
offence,  127. 

but  not  conclusive,  127. 

not  admissible,  if  person  seeking  to  use  it  was  a  witness  in  first  suit,  127. 
a  bar  to  second  prosecution,  when. 

bars  as  to  all  offences  triable  under  first  indictment,  113. 
when,  as  to  offences  from  same  act,  121-123. 

severance  of  subject  matter  not  allowed  to  avoid  bar,  121-123. 

acquittal  of  inferior  offence,  bars  suit  for  higher,  arising  from  same  act,  when,  121-123. 
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of  higher  offence,  bars  suit  for  inferior,  from  same  act,  121. 

otherwise,  if  inferior  not  triable  in  first  suit,  113,  122,  et  seq. 

statute  rule  in  New  York,  122,  et  seq. 

of  manslaughter,  bars  suit  for  murder  from  same  act,  121. 

of  murder,  bars  suit  for  petty  treason  from  same  act,  121. 

of  rape,  bars  suit  for  assault,  Ac,  with  intent  to  commit  rape,  114. 

no  bar  as  to  assault  and  battery,  114. 
of  possessing,  Ac,  forged  biUs,  bars  suit  as  to  other  bills  possessed  at  the  time, 
of  offence,  bars  as  to  same  offence,  with  additional  aggravation, 
not  a  bar,  if  subject  matter  different,  113,  114. 
or  if  offence  charged  not  triable  in  first  suit,  113,  121. 
of  forging  order,  no  bar  to  suit  for  using  same  order  as  a  false  token,  113. 
of  receiving  stolen  goods,  no  bar  as  to  larceny  of  same  goods,  113. 
of  passing  one  counterfeit  biU,  no  bar  to  suit  for  passing  another.  111,  113. 

even  though  latter  biU  was  used  as  evidence  in  first  suit,  113. 
because  of  defect  in  indictment,  no  bar,  when,  110,  111,  et  seq. 
because  of  variance,  no  bar,  when,  111. 

otherwise  if  by  proper  evidence  conviction  could  have  been  obtained  in  first  suit,  111. 
in  New  York,  a  bar,  after  trial  on  the  merits,  though  indictment  defective.  111. 
virtual,  by  discharge  without  verdict, 
before  trial  commenced,  no  bar,  111. 
upon  nolle  prosequi,  111. 

a  bar  if  jury  impanneled.  111. 
upon  demurrer.  111,  112. 
plea  in  abatement,  110. 
quashing  indictment,  110,  111. 
retraxit,  110. 
after  trial  commenced,  a  bar,  when,  111,  et  seq. 
withdrawing  juror.  111,  et  seq. 

no  bar,,  if  indictment  defective,  111,  et  seq. 
discharging  jury,  111,  et  seq. 
right  of  null&ying  effect  of  virtual  acquittal,  by  discharging  jury  or  withdrawing  juror, 

111,  et  seq. 
when  right  may  properly  be  exercised,  111,  et  seq.  ■ 
exercise  of  right,  how  far  discretionary,  with  court,  110,  et  seq. 
acquittal  or  discharge,  when  a  bar,  though  no  judgment  rendered,  110,  et  seq.,  347,  348. 
acquittal  by  foreign  court,  a  bar,  when,  181. 
how  proved.  111,  348. 

of  co-defendant,  to  render  him  competent  on  trial.    See  title  Co-defendant, 
not  proved  by  minute  book  of  quarter  sessions,  355. 
See  Introd.  Chapter,  Vol.  I. 

ACT  OF  PARLIAMENT.    See  title  Statute. 

ACT  OP  STATE, 

how  proved,  275,  et  seq. 

foreign,  how  proved,  436.    See  Introd.  Chapter.  VoL  I. 

ACTS  OP  PARTY, 

when  not  admissible  to  construe  covenant,  804. 

ADMINISTRATION.    See  title  Probate. 
how  proved,  452,  ei  seq. 
conclusive  of  appointment  of  administrator,  75. 
not  evidence  of  collateral  matters,  91. 
as  marriage  or  death,  90,  ei  seq. 

ADMINISTRATOR.    And  see  title  Executor. 

appointment  of,  proved  by  letters  of  administration,  75. 

judgment  against,  not  conclusive  against  same  party  suing  as  executor,  11. 

bound  by  judgment  against  intestate,  13,  14. 

ADMIRALTY, 

courts  of,  judgments  of,  admissibility  and  effect  of;  99. 

See  title  Judgment. 
sentence  of,  conclusive,  as  to  whom,  170-173. 
sentence  of  foreign  court,  effect  of,  171-175. 
to  show  change  of  property,  171-175. 
to  show  breach  of  warranty  in  poUoy,  171-176. 
conclusive  only  as  to  facta  directly  found,  173j 
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not  as  to  facts  merely  inferable,  113. 
nor  as  to  facts  recited  merely,  113. 
nor  facts  not  necessary  to  uphold  it,  113. 
grounds  of,  to  be  gathered  from  adjudicating  part,  113. 
grounds  of,  ambiguous  or  contradictory,  114,  115. 
evidence  aliunde  to  ascertain  grounds,  114. 

condemning  as  "  good  and  lawful  prize,"  not  evidence  that  vessel  is  "  enemy's  prop- 
erty," 113-115. 
condemning  for  breach  of  municipal  law,  not  evidence  unless  law  be  proved,  116. 

sentence,  no  proof  of  law,  116. 
condemnation  not  conclusive,  when  for  breach  of  other  than  national  law,  116. 
grounds  of  insufficient,  116. 
effect  of,  how  varied  by  stipulation  in  policy,  116. 
how  affected  by  want  of  libel,  monition,  &c.,  116. 
may  be  impeached  for  lack  of  jurisdiction,  116. 
upon  what  jurisdiction  depends,  116. 

1.  upon  the  state  of  the  res,  lit. 

2.  upon  national  character  of  court.  111. 

3.  upon  the  place  where  court  sat.  111. 

4.  upon  the  source  of  court's  authority,  116-118. 
presumptions  as  to,  116,  111. 

reversed,  not  evidence.  111. 

appealed  from,  not  evidence  till  appeal  determined.  111. 

of  acquittal,  evidence  to  disprove  alleged  grounds  of  condemnation,  111, 

how  foreign  sentence  proved,  399,  411,  et  seq. 

ADMISSION, 

by  party  to  suit,  or  person  really  interested,  admissible,  402,  406,  ei  seq.,  Tol.  I. 

See  title  Eea/rsay,  viii,  Tol.  I. 
deposition  receivable  as,  when,  883. 
so  of  facts  stated  in  legal  proceeding,  383. 
rule  where  one  written  admission  refers  to  another,  139  ei  seq. 
oral,  of  deed,  does  not  dispense  with  attesting  witness,  468,  469. 

otherwise,  if  made  on  trial,  468. 

not  operative  on  subsequent  trial,  468. 

[as  to  when  it  dispenses  with  production  of  deed,  see  Slatterie  v.  Pooley,  6  Meee.  k 
Welsh.  569  ;  Lawless  v.  Quele,  8  Irish  L.  R.  382  ;  Lord  Gosford  v.  Robb,  Id.  211.] 
rule,  how  far  applicable  to  unsealed  instruments,  468,  469. 
to  writ  or  process,  311. 
by  not  objecting  on  trial,  waives  right  to  call  for  best  evidence,  352,  514. 

not  objecting  in  time,  514 

when  and  how  objection  to  be  made,  352,  514. 

ADULTERY, 

in  proceedings  as  to,  husband  or  wife  of  party  inadmissible.     See  Inirod.  Chap. 

appidav.it, 

voluntary,  inadmissible,  211. 

receivable  as  an  admission,  when,  211. 

of  person  neither  party  nor  witness,  not  admissible,  211,  219. 

admissible  as  a  declaration  in  ariiculo  mortis,  when,  211. 

proof  of,  office  copy,  admissible,  when,  354,  381. 

examined  copy,  admissible,  381. 

copy  served,  admissible  against  party  serving  it,  211. 

on  indictment  for  perjury  committed  in,  384. 
for  putting  off  trial,  859  et  seq. 
to  found  process,  when  sufficient,  384. 

APFIRMATIVE.     See  title  Onus  Propamdi,  Vol.  I. 

AGENT, 

parol  evidence  admissible  to  show  instrument  executed  by  agent,  as  such,  when,  691. 
to  execute  deed,  must  be  authorized  by  deed,  when,  411  et  seq. 
proof  of  deed  executed  by,  411  et  seq. 

requisites  and  proof  of  deed  executed  by  agent  of  corporation,  451. 
when  executed  under  powers  of  a  public  nature,  411. 

AGREEMENT*, 

blank  in,  supplied  by  parol,  when,  116. 

in  writing,  parol  evidence  to  explain,  vary  or  discharge.    See  title  Fwol  Evidence. 


1020  INDEX. 

AIIMONT, 

decree  of  divorce,  bars  suit  for,  119. 

ALMANAC, 

how  far  evidence,  294. 

ALTERATION  OR  ERASURE, 

of  written  instrument  (see  notes  to,  and  Tol.  Ill,  of  the  text.) 

by  blemish,  interlineation,  &c.,  effect  of,  482. 

whether  presumed  done  before  or  after  execution,  482,  483. 

when  it  precludes  proof  of  instrument,  516. 

LQ  ancient  writings,  effect  of,  482,  483. 

nature  of  to  be  considered,  482. 
in  commercial  paper,  effect  of,  482. 
voluntary  destruction  of  writing,  to  be  explained,  when  and  by  whom,  516,  517 . 

AMBIG-UITT, 

in  written  instruments.    See  title  Parol  Eiiidence. 

distinction  between  patent  and  latent,  746,  750. 

how  far  parol  evidence  admissible  to  explain,  746  et  seq. 

AMENDMENT, 

of  variances  m  record.     See  title  Substance,  Vol.  I. 
of  proceedings  in  inferior  courts,  165. 
of  return  of  officers,  376. 

AMERICA, 

law  of,  with  respect  to  foreign  judgments,  208. 
foreign  seat,  436. 
foreign  laws,  436. 

ANCIENT  DEED.    See  title  Deed. 
proper  custody  o^  440. 
how  proved,  475-480, 

rasure,  &a.,  in,  how  proved  in  such  oases,  482. 
subscribing  witness  to,  need  not  be  called,  484,  485. 

ANCIENT  EACTJLTT, 
how  proved,  481. 

ANCIENT  SEALS, 
how  proved,  481. 

ANCIENT  SURVEYS, 
when  evidence,  293. 

ANCIENT  WILL, 

proper  custody  of,  440. 

ANCIENT  "WRITINGS.    See  Index  to  Vol.  L 
proof  0^  475. 

ancient  deed,  how  proved,  iSic.     See  title  Deed. 
usage,  when  admissible  to  explain,  802,  803. 
ancient  will,  how  proved,  &c.    See  title  Will. 
copy  of  a  faculty,  481. 
certificates,  256,  258.  . 

ANNUITY  DEED, 

order  for  inspection  of  335,  336. 

ANSWER.    See  title  BiU. 

in  equity  receivable  as  an  admission,  when,  209,  210. 

when  necessary  to  prove,  380-385. 

how  proved,  381. 

identity  of  defendant,  how  proved,  381,  382. 

ANSWER  IN  CHANCERY, 

responsive  to  bill,  effect  of  in  same  suit,  68-72. 

evidence  against  defendant,  but  not  for  him,  69. 

evidence  for  him  if  produced  by  the  other  party,  how  far,  69,  70. 

hearsay  evidence  in,  not  admissible,  7 1. 

evidence  to  vary  written  instrument  in,  not  admissible,  71,  72. 

identity  of  party  making,  to  be  proved,  381. 

when  used  as  an  admission,  or  to  contradict,  381. 
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to  te  taken  aU  together,  not  in  parts,  70, 11,  519. 

qualification  of  rule,  71-13. 
but  not  all  equally  credible,  71. 

documents  connected  with,  not  to  be  read  without  answer,  when,  71. 
when  used  to  impeach  witness,  whole  not  to  be  read,  72. 
of  defendant,  not  evidence  against  co-defendant,  72. 
even  though  respondent  be  agent  of  co-defendant,  72,  73. 

otherwise,  where  co-defendant  refers  to  or  adopts  answer,  73. 
of  one  partner,  when  evidence  against  copartner,  73. 
of  obligee,  not  evidence  against  previous  assignee,  73. 
of  wife,  not  evidence  against  husband,  73. 
proof  of  answer,  381. 
office  copy  admissible,  when,  354,  38S. 
examined  copy  with  proof  of  identity,  381. 
proof  of  bUl  necessary,  if  to  be  found,  70. 

APOTHECARIES'  COMPANY, 

seal  of,  no  proof  of  required,  458.    See  Inlrod.  Chap.,  Vol.  I. 

APPOINTMENT.    See  Index  to  Vol.  I. 

to  office,  evidence  of,  from  proof  of  acting  and  reputation,  149,  384. 
secondary  evidence  of  contents,  not  admissible  when,  155,  658. 

APPRENTICE, 

indenture  of,  made  by  court  of  another  state  under  local  statute,  how  proved,  474. 

statute  must  be  proved,  474. 
suit  for  harboring,  bars  assumpsit  for  his  services,  when,  115. 
assumpsit  for  his  services,  bars  suit  for  harboring,  when,  115. 
decision  of  justice  on  complaint  against,  under  statute,  effect  of,  144. 

APPROVER.     See  title  Accomplice,  Vol.  I. 

ARBITRATION.    See  title  Award. 

submission  to,  may  be  by  parol,  when,  401,  402,  409. 
when  to  be  in  writing,  or  by  deed,  401,  402. 
who  may  submit,  407,  408. 
infant,  407. 
feme  covert,  408. 
lunatic,  407. 
attorney,  406,  407. 
partner  407. 
to  be  proved  by  party  setting  up  award,  408,  411. 

how  proved,  413. 
revocation  of,  when  and  how  made,  406. 
effect  of  revocation,  406. 
award  under,  effect  of;  400,  401.     See  title  Award. 

how  and  for  what  invalidated,  400-413. 
effect  of  submission  to,  upon  suit  pending,  401. 
upon  questions  as  to  real,  estate,  409,  et  seq. 
wife's  real  property,  how  far  affected  by  award  on  submission  of  husband,  408. 

ARBITRATOR, 

award  by,  how  far  oonclu.sive,  103. 

attendance  of  witnesses  before,  how  obtained,  843. 

ARMORIAL  BEARINGS.    See  title  Hearsay,  ii  2,  Vol.  I. 

ARREST, 

privilege  from,  820-822. 

what  not  an  arrest  within  rule,  820,  821. 
on  non-bailable  process,  820  et  seq. 
on  summons,  820. 
on  attachment,  when,  820. 
surrender  by  bail,  823. 
witness  privileged  from,  820-823.    See  title  Wiimess. 
under  subpoena  before  court,  821. 

summons  or  subpcena  before  officer,  commissioner,  or  referee,  822. 
recognizance,  before  sessions,  820-823. 
before  arbitrator,  821. 
foreign  witness,  821,  822. 
how  long  privileged,  820-823. 
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deviation  from  route  in  going  or  returning,  821. 
after  disoliarge  from  obligation  to  attend,  820,  821. 
privilege,  personal  right  of  witness,  820,  821. 

may  be  waived  by  him,  when  and  how,  821. 
witness  once  lawfully  arrested,  not  privileged  from  subsequent  arrest,  when, 
820-823. 
creditor  attending  commissioners  of  bankrupt,  privileged,  when,  821. 
person  privileged,  discharged  from  arrest  on  motion,  when,  822,  823. 
motion  before  what  court,  822. 
practice  in  respect  to,  822. 
breach  of  privilege,  a  contempt,  when,  821. 

ARSON, 

conviction  of,  bars  suit  for  murder  from  aamQ  act,  122l 

ARTICLES  OF  "WAR, 

how  far  admissible  in  evidence,  211. 

ASSAULT, 

when  included  in  felony.     See  Inirod.  Chap. 
expenses  in  prosecution  for,  when  allowed,  839,  840. 

ASSAULT  AND  BATTERY.     See  title  Trespass. 

conviction  of,  when  a  bar  to  other  prosecutions.     See  title  Conviction. 
acquittal  of,  when  a  bar  to  other  prosecutions.    See  title  Acquittal. 
plea  of  nolo  contendere,  not  evidence  in  civil  suit,  48. 

ASSIGNEE.     See  titles  Banlerwpt,  Creditor,  Insolvent,  Hearsay,  viii.  Debtor,  Vol.  I. 
not  barred  by  judgment  obtained  without  his  privity,  in  assignor's  name,  126. 
may  maintain  second  suit  in  name  of  assignor,  126. 

ASSIGNMENT, 

of  lease,  adinission  of.     See  title  Writing. 

production  of,  by  person  claiming  interest  under,  487,  488. 

ATTACHMENT, 

for  non-production  of  papers  according  to  order,  336. 

arrest  on,  when  a  violation  of  witness's  privilege,  820. 

of  witness,  for  not  obeying  a  subpoena,  80t,  829,  et  seq.     See  title  Attendance, 

for  not  obeying  subpoena  duces  tecum,  814.    See  title  Subpoena,  Production  of  Writings. 
forms  of  proceeding  as  to,  and  practice,  at  circuit,  SOT. 
at  bar,  829,  et  seq. 

ATTENDANCE, 

of  witness,  mode  of  procuring,  in  civil  cases.    See  title  Wiinxse. 
subpoena  ad  testificandum;  806-814,  819. 

issuing,  form,  service,  806-814,  818,  820. 
subpoena  duces  tecum,  814,  896,  et  seq. 
before  ofScer,  to  take  proof  of  conveyance,  841. 
before  judge,  on  taking  testimony,  841. 
before  legislative  committee,  841. 
in  criminal  cases, 

subpcena  ad  testificamdwm,  806. 

before  magistrate,  respecting  complaint,  &o.,  841 . 

process  on  default,  841. 
recognizance,  836. 
habeas  corpus  ad  testificandum,  823. 

what  persons  brought  in  upon,  823. 
soldier  in  army,  82r),  824. 
infant  enhsted  at  West  Point,  823. 
seaman  on  board  inan  of  war,  824. 
prisoners,  generally,  823,  et  seq. 
in  New  York,  from  what  courts  to  issue,  823. 
allowed,  by  what  ofiicers,  823,  et  seq. 
to  testify,  in  what  cases,  823. 
iu  United  States  courts,  823,  et  seq. 
at  common  law, 

form  of  writ,  and  practice  in  obtaining,  Ac,  823-826, 
duty  of  sheriff  upon  writ,  824. 
foes  of  witnesses  in  civil  cases,  818,  827,  828.    See  title  JPees, 


INDEX.  1023 

ATTEND  AJSrCB—con&ueii. 

tender  of,  on  subpoenaing,  821. 
foreign  witness,  811,  828. 
officers  attending  with  official  papers,  828. 
suryeyors,  811,  813. 
taxation  of,  811,  812. 

witness  cannot  recover  beyond  legal  fees,  812. 
fees  not  allowed  in  criminal  cases,  811. 
expenses  in  criminal  cases  allowed,  when,  836. 
to  foreign  witnesses,  828, 
to  poor  persons,  836. 

who  are  such,  836. 

order  for  allowance,  836. 
privilege  of  witness  from  arrest.    See  title  Arrest, 
prpceeding  against,  for  non-attendance, 

attachment.    See  title  Attachment. 

warrant,  in  summary  proceedings,  836. 

action  for  damages,  833.    See  title  Non-Attendcmce. 

See  title  Putting  off  Trial. 
voluntary,  whether  compelled  to  be  sworn,  837. 

ATTESTING  WITNESS.     See  titles  Deeds,   Will,    Writing. 

proof  by,  of  execution  of  instrument,  generally  necessary,  459.    See  title-  Writing  (Private). 
if  known,  must  be  called,  though  instrument  lost  or  destroyed,  553. 
who  are  or  are  not  to  be  regarded  as  such,  45%  460. 
to  be  called  in  proving  instrument,  459,  462,  470. 

in  proving  lost  instrument,  458,  et  seq. 
if  there  are  several,  and  one  incompetent  or  absent,  others  to  be  eaUed  or  accounted  for, 

490,  492,  505. 
cannot  be  impeached  by  party  caUing,  503,  975,  etseq. 
contradictory  statements  of,  not  provable  by  party  calhng,  503,  975,  et  seq. 
denying  attestation,  instrument  stiU  provable,  and  how,  503. 
reoolleoting  only  his  handwriting,  proves  instrument,  when,  504. 
one  of  several,  sufficient  to  prove  instrument,  461,  et  seq. 
when  dispensed  with, 

not  by  admission  of  party,  461,  468. 

rule  as  to  unsealed  instruments,  461,  467-469. 
not  by  admission  on  former  trial,  468. 
writing  only  collaterally  in  question,  470. 
ancient  writing,  484. 

writing  produced  by  party  claiming  under  it,  485. 
writing  sufficiently  proved  by  recital  in  another  instrument,  675,  et  seq. 
witness  interested,  461,  492. 

where  there  are  several,  and  all  not  interested,  461. 
interested  at  the  time  of  attestation,  490,  492. 
becoming  interested  since,  490,  492. 

by  act  of  party  seeking  to  prove  instrument,  492. 
party  need  not,  but  may  call  interested  witness,  492. 
interest  must  be  proved,  492. 
unauthorized  witness,  460. 
fictitious  witness,  460. 
witness  not  present  at  execution,  and  ignorant  as  to,  460. 

presumption  and  proof  as  to  presence,  &o.,  493. 
witness  dead,  490-493. 

when  presumed,  480. 
iUness  of  witneiis,  493,  499. 
witness  absent  or  abroad,  493. 

beyond  the  reach  of  compulsory  process,;  sufficient,  493,  et  seq. 
temporary  absence,  493. 
absence  how  shown,  493. 

by  diligent  and  fruitless  search,  Ac,  494,  ei  seq., 

examples,  494,  etseq.  , 

whether  hearsay  admissible  in  proving  search,  &e.,  494,  496,  498. 
absence  presumed,  when,  496. 

parties  and  persons  interested,  competent  to,  prove  search,  &c.,  497. 
witness  denying  signature,  503,  504. 
handwriting  of,  next  beat  evidence  to  oath,  505-507. 
otherwise,  where  attestation  a  nullity,  506. 
attestation  presumed  regular,  493,  499. 
sufficient  proof  of  instrument,  when,  468,  492,  503, 


1024  INDEX. 

ATTESTING  -WITNESS— corefcaed 

instrument  erased  or  interlined,  482. 
proof  identifying  party,  when  to  be  added,  506,  507. 
identity  of  party,  how  shown,  506,  507. 
proof  of  handwriting  of,  when  dispensed  with^  441,  503. 
attestation  a  nulhty,  499-504. 
witness  a  marksman,  500. 

after  diUgent  and  fruitless  eSfbrt  to  ob.tain  proofj  500. 
measure  of  diligence  to  be  shown,  500. 
character  of,  may  be  impeached,  when  handwriting  relied  on  as  proving  instrument,  950,  975. 

and  statements  of,  inconsistent  with  attestation,'  shown,  507,  S50,  975. 
probate  of  deed  certified  upon  testimony  of,  may  be  assailed  by  impeaching  witness's  charac- 
ter, 587,  590. 
or  by  showing  witness  incompetent,  590. 
good  character  of  deceased  witness  to  wiU,  may  be  shown,  when  fraud  in  obtaining  it  im- 
puted to  him,  978. 

ATTORNEY,  LETTER  OF, 

deed  executed  under — power  must  be  produced,  458,  et  seq.,  471.     See  title  Power. 
power  when  presumed,  471. 
secondary  evidence  of,  458,  et  seq.,  510. 

ATTORNEY  OR  COUNSEL.    See  Tol.  I. 

admission  as  to  party's  claim  under  instrument  produced,  488. 
notice  to  produce  paper,  to  be  served  on  attorney,  529,  815. 
possession  of  paper  by,  is  the  possession  of  his  client,  when,  523. 
duplicate  original  of  attorney's  bUl  delivered,  when  admissible,  547. 

copy  not  signed,  when  admissible,  547. 

rule  where  copy  and  original  not  cotemporaneous,  547. 

AUCTIONEER, 

verbal  declarations  varying  printed  conditions,  how  fax  admissible,   678,  eiseq.    And  see 
title  Parol  Evidence. 

AUTREFOIS  ACQUIT, 

when  pleadable,  55.    And  see  title.  Judgment 
plea  of,  how  proved.    Introd  Chap.  Vol.  I. 

ATEEMENT, 

by  whom  to  be  proved.     See  title  Onus  Probandi,  Vol  I. 

AWARD.     See  title  Ariiiration. 
how  proved,  400-412. 

appointment  of  umpire,  412—414. 
enlargement  of  time,  412. 
against  mortgagor  not  evidence  against  mortgagee,  17. 
upon  a  submission  of  all  demands,  effect  of,  23,  412. 
excess  of  jurisdiction  may  be  shown,  103. 
not  evidence  for  or  against  stranger  to  submission,  407,  408. 
upon  submission  by  wife,  not  evidence  against  herself  or  husband,  when,  408. 
upon  submission  by  husband,  not  to  affect  wife's  separate  interest  in  lands,  408. 
upon  submission  by  partner,  not  to  ail'eot  copartner,  when,  407. 
evidence  as  respects  parties  and  privies,  407. 
conclusive,  wlien,  and  how  far,  23,  401,  407. 

in  action  to  recover  back  money  paid  under,  402. 
against  what  was  proper  matter  of  defence  before  arbitrators,  402. 
as  a  bar  to  suit,  &o.,  23,  401,  ei  seq. 
even  though  submission  by  parol,  when,  401,  402,  409. 
or  though  subject  matter  in  question  not  litigated,  if  within  submission,  411. 
whether  effect  of,  depends  upon  its  being  specially  pleaded,  408. 
may  be  impeached,  how,  and  for  what,  401. 
for  fraud,  mistake,  &o.,  in  equity,  23,  401. 

but  not  at  law,  23,  404,  405. 
impeacliablu  for  want  of  jurisdiction  or  power,  401,  et  seq. 
because  submission  invalid,  401,  et  seq. 
because  submission  not  in  writing,  40 1 ,  et  seq. 
submission  not  under  seal,  401,  et  seq. 
submission  by  an  infant,  407. 
lunatic,  407,  et  seq, 
feme  covert,  407,  et  seq. 
pai'tner,  407,  ei  seq. 
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attorney,  40'?,  et  seq. 
Bubjeot  matter  not  arbitrable,  409. 
because  submisaiou  not  pursued,  401,  ei  seq. 
not  pursued  as  to  time,  403. 
exceeds  power,  405. 
as  to  form  of  award,  404,  405. 
as  to  persons  empowered,  404,  413. 
delegation  of  power,  4,  404,  413, 
umpire  called  in,  413,  414. 
all  not  signing,  404. 
as  to  subject  matter,  401,  et  seq. 

on  matter  not  submitted,  403-405, 
not  settling  whole  dispute,  403-406. 
because  po  wer  exhausted  by  previous  award,  40J. 
because  power  expressly  revoked,  406. 
'      when  and  how  party  may  revoke,  406. 

because  of  implied  revocation,  by  death,  marriage,  &c,  of  party,  406. 
because  of  resignation  of  arbitrators,  before  award,  406. 
because  all  the  arbitrators  not  notified  of  hearing,  404,  405. 
bepause  party  not  notified,  405. 
because  of  dissent  of  one  arbitrator  from  parol  award,  4«'7. 

otherwise,  if  dissent  after  publication,  401. 
not  impeachable  by  one  not  a  party,  when,  40T,  408. 
when  it  operates  a  transfer  of  title  to  chattels,  and  when  not,  408. 
on  questions  respecting  realty,  409. 

what  questions  arbitrable,  409,  eiseq. 

how  to  be  submitted,  409,  et  seq. 

when  covered  by  submission  of  "all  demands,"  412. 

effect  of  as  to  title,  409,  et  seq. 

as  to  boundary,  &c.,  409,  et  seq. 
as  to  other  claims  relating  to  lands,  409,  et  seq. 
oral  evidence  admissible, 

to  impeach  award,  when,  and  when  not,  405,  et  seq, 
to  sustain  award,  by  showing  requisite  arbitrators  present  at  hearing,  404. 
to  explain  and  apply,  or  identify  matters  tried,  submitted,  &o.,  401,  409,  ei  seq. 
to  supply  blank  or  omission  in,  when,  Yie. 
not,  to  vary  or  contradict,  when,  23,  669. 
may  be  good  in  part,  and  void  as  to  residue,  402. 
what  presumed  in  favor  of,  402,  et  seq. 
proof  0^ 

submission  to  be  proved,  413,  510. 

to  be  proved  by  attesting  witness,  if  there  be  one,  413. 
how  proved  when  submission  by  rule  of  court,  349,  413.    See  title  Ordej^ 
submission  by  all  the  parties,  must  appear,  413. 
if  umpire  united  in  award,  his  appointment  must  be  shown,  413. 
otherwise,  if  parties  appeared  before  him,  when,  413. 
by  Onondaga  commissioners,  how  proved,  413. 


B. 

BAILIFF.    See  titles  Officer,  Searsay,  viii,  4,  Vol  L 
BAILOR.    See  title  Wharfinger,  Vol.  L 

BANK-BOOKS, 

how  far  evidence  against  strangers,  295. 
how  authenticated,  29^,  443. 

entries  made  by  several  clerks,  28'7. 

sworn  copies,  when  admissible,  29T,  443. 

certified  copies  inadmissible,  291. 
director  may  compel  inspection  of,  313. 

depositor,  when,  313. 
inspection,  how  obtained,  313. 

BANKER.     See  title  Primkged  Convmtmication,  Vol.  I. 

possession  of  document  by,  considered  as  possession  of  owner,  522-524. 

Vol.  II.  65 
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BANK  OF  ENGliAND, 

books  of,  how  far  evideace,  281. 

inspection  of,  311.  , 

public  books,  444. 
entries  in,  provable  by  sworn  copy,  297,  444. 
book  to  be  produced  where  genuineness  of  transfer  uj)0ii  is  ia  qnestioli,  443,  444, 

BAKKBUPT, 

proceedings  of  commissioners,  eyidence  to  show  one  declared  bankrupt,  128. 
not  to  show  his  act  of  bankruptcy,  128. 
allowance  of  account  by,  conclusiye,  183. 

BANKETJPTCT.    See  Tol.  I,  and  Vol.  III. 

BANKRUPTS,  SECEETAET  OP, 

entries  in  book  kept  by,  how  far  evidence,  290. 

BAPTISM.    See  title  Register. 

BASTAEDT.    See  ma'Legitwnaiiii,  Tol.  I. 

BATTBET.    See  tiiXei  AssaM,  and  Battery,  TreDposs,  in  this  and  Vol  I. 

BIGAMY, 

prosecution  for, 

marriage  how  proved  in,  279. 

by  persons  present  at  ceremony,  219. 
identity  of  parties  to  be  proved,  219, 

actual  marriage  to  be  shown,  219. 

confession  of  party  not  enough,  per  se,  219. 

whether  confession  sufficient  in  connection  with  acts,  reputation,  ic,  219, 

admissibility  of  acta,  declarations,  and  reputation  while  parties  lived  together,  219,  «< »«?. 

certificate,  how  far  evidence,  252. 

foreign  marriage,  how  proved,  219,  et  seq. 
sentence  of  divorce,  or  of  nullity  of  first  marriage,  a  bar  to,  when,  96-98, 

ptherwise,  if  there  is  want  of  jurisdiction,  96, 
sentence  of  divorce  by  foreign  court,  95-98,  118. 
sentence  in  jactitation  ^uit,  not  conclusive  as  to  marriage,  92. 

BILL  IN  CHANCBET.    See  titles  Answer,  Chancery,  Vol.  I. 
admissibility  of,  generally,  60-61.  • 

as  evidence  in  matters  of  pedigree.     See  title  Hea/rsay,  ii,  2,  Vol.  I. 
how  far  necesssary  to  prove,  ?80. 
to  perpetuate  testimony,  848. 
when  evidence,  and  of  what,  61,  et  siq. 

whole  meed  not  be  read,  when,  61. 

to  be'produced  on  proving  decree,  when,  319,  380, 

proved  by  exemplification,  &c.,  319,  380. 

BILL  OF  EXCEPTIONS, 
what,  996. 

whether  allowed  in  criminal  caaes,  991. 
not  at  quarter  sessions,  998,  et  seq, 
when  to  be  tendered,  1000. 
what  it  should  state,  1001. 
amendment  after  sealing,  1001. 

effect  of,  when  evidence  admissible  for  any  purpose,  1001. 
lies  upon  nonsuit,  1001. 

where  judge  overrules  demurrer  to  evidence,  1011. 
motion  for  new  trial  amounts  to  waiver  of,  1012, 
when  not  sealed,  1012,  1013. 
not  admissible  to  impeach  witness,  416. 

office  and  nature  of,  1000,  ei  seq.    6  Hill,  296,  and  cases  in  note, 
difference  between  bill,  &c.,  and  case  made,  1000-1001. 
lies  in  criminal  cases  for  defendant,  by  statute,  991,  998. 
otherwise,  at  common  law,  991. 
■  practice  in  respect  to  bill,  991,  1006. 
not  in  proceedings  for  bastardy,  before  sessions,  998. 
not  where  remedy  by  appeal  provided,  999. 
when  it  lies  on  trial  of  feigned  issue,  §S9, 
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BEtili  OF  EXCEPTIONS— coMimwd. 
statutes  allowing,  996. 
lies  for  either  party,  991. 

by  party  to  reverse  his  o-wn  judgment,  997. 

for  erroneous  decision,  or  direction  of  judge  at  trial,  1000. 

for  refusal  to  charge  as  to  law  of  case,  when,  1000, 1001. 

otherwise,  as  to  mere  abstract  proposition,  1001. 
for  neglect  to  charge  as  to  law,  when,  1000,  1001,  1004. 
for  equivocal  or  evasive  charge  as  to  law,  1000,  1001. 
for  ambiguity  in  charge,  vrhen,  1003. 
not  for  eiToneous  commentary  upon  facts,  when,  1000. 

otherwise,  as  to  peremptory  direction,  when,  1000,  1001. 
not  for  refusal  to  give  opinion  as  to  facts,  1001. 

otherwise,  as  to  direction  respecting  credibility  of  witness  plainly  impeached,  when 
1000,  1001. 
not  for  decision  by  which  party  not  prejudiced,  1001. 
not  for  decision  upon  matter  resting  in  discretion,  1001. 
not  for  refusal  to  compel  party  to  join  in  demurrer  to  evidence,  1011. 
not  for  receiving  improper  evidence  on  question  of  competency.    Quin  v.  CroweU,  4  Whart. 

Rep.  334,  337 ;  Brown  v.  Downing,  4  Serg.  &  R.  494 ;  Aokley  T.  Kellogg,  8  Cow.  223. 
whether  for  admitting  evidence,  addressed  solely  to  the  court.  Id. 
time  and  mode  of  excepting,  1000-1002. 
form  of  bill — contents — and  construction  of,  1003-1005. 
signing  biU,  &c.,  1005,  1006.  ' 

operates  to  stay  proceedings,  when,  1006. 

not  to  prevent  motion  for  new  trial,  because  of  verdict  against  evidence,  1006. 
when  waived  by  bringing  writ  of  error,  1013. 

BILL  OP  LADING, 

modern  English  form  of,  Angell  on  Carriers,  §  223. 
stating  condition  of  goods,  not  conclusive,  653. 
not  controlled  on  a  parol  agreement,  Angell  on  Carriers,  §  228. 
conclusive,  so  far  as  it  imports  a  contract,  653. 
as  to  course  of  vessels,  653. 
as  to  mode  of  stowage  indicated,  653,  668,  727. 

hot  conclusive  as  to  quantity  of  merchandise  shipped,  Angell  on  Carriers,  i§  231. 
terms  "clean  bill  of  lading,"  import  stowage  under  deck,  668,  727, 

may  be  explained  to  mean  stowage  on  deck,  596,  697,  653,  668,  727. 
by  usage,  653,  727. 

not  by  declarations  of  parties,  653,  668,  727. 
terms  "  perils  of  the  seas,"  import  of,  727. 

usage  how  far  admissible  to  explain,  727.    Angell  on  Carriers,  §§  228,  231. 

BILL  OP  PARTICULARS.    See  title  PariioiOara. 

BILL  OP  SALE, 

presumed  to  contain  entire  contract,  when,  667,  668. 

express  warranty  not  contained  in,  cannot  be  proved  by  parol,  668. 
additional  warranty,  cannot  be  proved,  when,  67,  668. 
otherwise,  where  the  action  is  grounded  on  deceit,  672. 

how  far  written  terms  of,  exclude  representations  made,  in  suob  oases,  671,  672. 
absolute  on  its  face,  not  to  be  shown  intended  as  a  mortgage  by  parol,  647-649. 

otherwise  in  New  York,  647.     S.  P.,  1  HUl,  219 ;  but  overruled  in  the  Court  of  ErroTB, 
in  S.  C,  6  Hill,  219;  but  see  late  cases,  4  Selden,  416;  15  N.  T.  Eep.  374. 
and  in  favor  of  strangers,  when,  650. 
in  favor  of  party  when,  650. 
may  be  varied  by  cotemporaneous  instrument,  740,  741. 
warranty  contained  in,  nullified  by  cotemporaneous  vmting,  740. 
oral  proof  how  far  admissible  to  show  connection,  740,  741. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES, 
See  title  Acceptmice,  and  Index  to  Vol.  III. 

BIRTH.     See  titles  Hea/rsa/y,  Begister,  Vol.  I. 

time  of  not  proved  by  entry  in  parish  register,  280. 

place  of,  how  far  parish  register  admissible  to  prove,  360,  281. 

may  be  added  to  register  ma&ev  Registry  Act  (7  Wm.  4  &  1  Vict.  c.  ^2),  281-284. 

BISHOP, 

certificate  ol,  as  pioof^f  managge,  91. 
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BISHOP'S  REGISTER, 

when  admissible  as  evidence,  292. 
inspection  of,  when  ordered,  312. 

BLINDNESS, 

of  attesting  witness,  effect  of,  499,  928. 

BOND, 

different  condition  to  that  contained  in,  cannot  be  shown  by  parol,  655. 

BOOK, 

entries  in.     See  titles  Entries,  Hearsay,  Public  Book,  Begister,  Sheriff,  in  this  and  in  VoL  I. 

admissibility  of,  28'7. 

of  bank,  281. 

of  navy  ofaoe,  287,  288. 

Lloyd's,  288. 

at  master's  office,  289. 

of  prison,  289. 

of  clerk  of  peace,  289. 

of  custom-house,  289. 

poll-books  at  election,  289. 

of  parish,  for  copies  of  rates,  cSsc,  under  17  Geo.  II,  e.  38,  290,  n. 

for  register  of  pauper  children,  under  2  Geo.  Ill,  c.  22,  290,  n. 
of  parish  apprentices,  under  42  Geo.  Ill,  c.  46,  290,  n. 
vestry-books,  290. 
rate-books,  291; 

of  land-tax  commissioner,  hb  w  proved,  291. 
bishop's  books,  292. 
minister's,  accounts  of,  292. 
entries  in,  not  made  in  coarse  of  duty,  290. 

book  kept  by  secretary  of  bankrupts,  290. 

register  of  medical  officer  of  poor  law  union,  290. 
of  manor,  how  far  admissible,  294. 

inspectioB  of,  when  ordered,  313.     See  title  Inspection. 

custody  ot,  442. 
of  public  body  relating  to  private  transactions,  inspection  of  not  allowed,  313-315. 
of  former  tithe  collector,  proper  custody  for,  439. 
minute-book,  entry  in,  admissible  when,  389. 
of  treasurer,  effect  and  proof  of,  389,  390. 
public,  inspection  of,  310.    See  title  Inspection. 

entries  in,  proved  by  examined  copy,  433.     See  Inirod.  Chap.  VoL  I. 
sworn  copy,  admissible  when,  298,  301. 
not  by  certified  copy,  443. 

unless  an  officer  is  authorized  to  certify  them,  443,  444. 

of  another  state,  entries  in,  how  authenticated,  445. 
dictionary,  whether  admissible  to  explain  terms  of  art  or  science,  733,  801. 
professional  or  scientific  books,  on  questions  of  art  or  science,  Collier  v.  Simpson,  5  Carr.  ft 

Payne,  73. 
Blunt's  Coast  Pilot — Bowditche's  Navigator — ^to  show  situation  of  tide,  302. 
Directory,  to  identify  grantor  in  a  deed,  302. 
of  commissioners  of  forfeitures,  302. 
orderly-book  of  militia  company,  302. 
of  jailor,  to  prove  time  of  imprisonment,  288. 
log-book  of  ship,  287,  etseq. 

evidence  of  seaman's  desertion,  287,  et  seq. 
not  conclusive,  287,  ei  seq. 
indispensable,  when,  286,  287. 

evidence  against  person  keeping,  or  directing  it  kept,  287. 

entries  in,  whether  to  be  made  on  the  very  day  of  desertion,  287. 
how  authenticated,  287. 
Lloyd's  Register  of  shipping,  288. 

how  far,  and  when  evidence,  289. 
statute-book, 

to  prove  private  domestic  act,  339,  340. 
how  authenticated,  339,  340. 
to  prove  foreign  law,  or  law  of  another  state,  339-343,  432-436. 

how  authenticated,  432-435. 
law  reports, 

to  prove  unwritten  law  of  foreign  country,  or  another  state,  434,  435. 
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of  hiatory,  admissible,  when.    See  title  History. 

register,  to  prove  birth,  marriage,  baptism,  death,  &o.,  281,  282.    See  title  Hearsay. 

of  marriage,  in  criminal  oases,  2  "7  9. 
vestry-book,  to  show  right  of  election,  290. 
minute-book  of  sessions,  to  prove  license,  288. 
sheriff's  book,  to  prove  return,  288. 
open  to  Inspection.     See  title  Hearsay. 

corporation  books,  evidence  between  members,  296,  at  seq. 
when  evidence  as  to  others,  295,  ei  seq. 
bank-books.    See  title  Bank-took,  and  VoL  L 
municipal  corporation  books,  295,  296. 
entries  in,  how  authenticated,  296. 

BOOK  OP  AOOOUNT, 

production  of,  not  compelled,  when,  335. 

compelled,  when.    See  title  Production  of  Writings. 
effect  of  non-production,  after  notice,  536,  539. 

not  an  admission  if  merely  inspected,  without  usiog,  637. 

BOOKS  AND  RECORDS, 

in  public  offices  in  other  states,  how  proved,  445. 

BUH,  PAPAL, 

when  admissible,  278. 

BURDEN  OP  PROOF.    See  title  Onus  Proiandi,  Vol.  I. 

BURGLARY, 

prosecution  for,  barred  by  conviction  of  larceny  from  same  act,  122. 

BUELAL.    See  title  Register. 

non-parochial  register  of,  admissible  under  3  &  4  Vict.,  c.  92  ;  281,  282. 


CAPTAIN, 

possession  of  document  by,  when  considered  as  possession  by  owner,  522-624. 

OASE, 

not  evidence  to  show  witness  gave  different  statement,  9T6. 

CAUTION, 

to  prisoner,  242. 

when  required,  and  extent  of,  243. 

no  presumption  that  inducement  has  been  held  out  to  prisoner,  244. 

CERTIFICATE, 

apothecary's,  how  proved.     See  Introd.  Chap.  Vol.  I. 
when  and  how  far  evidence,  252,  et  seq. 
unofficial,  mere  hearsay,  256. 
official  in  part,  but  not  as  to  residue,  254,  255. 
must  be  by  officer  authorized,  256,  354. 

who  authorized,  255. 
must  be  founded  upon  official  knowledge,  not  mere  hearsay,  255,  256. 
of  mere  matter  of  opinion,  not  evidence,  269. 
of  independent  fact,  not  in  general  admissible,  254. 

of  paper  not  being  recorded,  254. 

of  loss  of  papers,  254,  353. 

of  sums,  amounts,  &c.,  as  appearing  from  records,  264. 

of  execution  having  issued  on  a  specified  judgment,  254. 
in  the  nature  of  an  adjudication,  268,  259. 

when  and  how  far  evidence,  in  general,  258,  269. 

founded  on  legal  evidence,  set  forth  or  not,  effect  of,  269. 
authenticating  copy,  who  authorized  to  give,  254,  353. 

must  be  by  officer  having  official  custody  of  original,  254,  et  seq. 
of  marriage,  262. 

of  conviction,  262,  303.    See  Introd.  Chap.  Vol.  I. 
of  payment,  how  far  and  when  evidence,  256. 
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not  evidence  of  tender,  256. 
by  foreign  officer,  257. 

of  military  officer,  as  to  delinquencies,  &o.,  to  what  facta  it  may  extendi  255,  2S& 
of  inspector  of  leather,  258. 

not  conclusive  as  to  quality,  258. 
of  inspector  of  ashes,  256,  25S. 

to  what  facts  it  may  extend,  255,  256. 

not  evidence  of  title,  255,  256. 
of  sheriff,  as  to  sale  of  real  property,  25'7. 

effect  of,  to  prove  terms  of  sale,  Ac,  251,  258. 
ol  parish  judge,  as  to  sale  of  vessel,  258. 

how  far  evidence,  258. 
of  commissioners  of  forfeitures,  258. 

not  evidence  of  title,  258. 
of  election  of  trustees  of  religious  societies,  258. 

when  and  how  far  evidence,  258. 
of  jury,  as  to  encroachment  on  highway,  259. 

effect  of,  259. , 
of  commissioners  to  adjust  claims  to  lands,  259. 

obtained  ex  parte,  not  evidence,  259. 
of  justices  under  poor  debtor  act,  259,  260. 

effect  of,  259,  260. 
of  discharge  under  insolvent  laws,  or  from  jail  limits,  260. 

effect  of,  260. 
offence  viewers,  as  to  damages,  269. 

effect  of,  259. 
offence  viewers,  as  to  partition  fences,  255. 

not  evidence  of  title,  255,  256. 
of  magistrate,  as  to  person  being  a  slave,  259. 
of  naturalization,  259. 

effect  of,  and  when  evidence,  259, 
of  recorder  of  deeds,  mortgages,  &c.,  evidence,  when,  how  far,  and  of  what,  25T,  258,  354, 
582  ei  seq. 

inadmissible  to  show  instrument  not  recorded,  254. 

in  New  York,  of  officer  to  whom  custody  of  document  belongs,  admissible  to  prove 
that  it  cannot  be  found  after  diligent  search,  254. 
of  proof,  acknowledgment  or  probate  of  deeds,  582-594. 

evidence,  when,  how  lar,  and  of  what,  582  et  seq. 
by  way  of  return  to  process.    See  title  Metum. 

when  evidence,  how  far  and  of  what,  254,  255.  . 
of  surveyor  of  highways,  258. 
of  collector  of  taxes,  258. 

of  sheriffs,  constables,  Ac,  SB'?  et  seq.    And  see  cases  cited  Vol.  Ill  of  the  teft- 
of  notary.    See  titles  Notary,  Protest. 

evidence  to  prove  protest  of  bill  or  note,  when,  260. 
not  if  notary  interested,  260, 
by  foreign  notary,  260. 
not  evidence  except  of  acta  under  lex  mercatoria,  260. 

not  admissible  to  prove  deed  acknowledged  abroad,  260. 

otherwise,  if  authorized,  when,  594. 

as  secondary  evidence,  594. 
evidence  of  official  character,  when,  253. 

of  secretary  of  state,  to  prove  person  a  foreign  minister,  &c.,  263. 
of  county  clerk  to  prove  person  a  justice  of  the  peace,  263. 
of  consul  residing  abroad,  253. 

not  evidence  of  official  character  of  foreigner,  263. 
of  matters  of  law  and  of  fact,  303. 
of  mere  matter  of  fact,  303. 
of  bishop,  as  evidence  of  marriage,  91. 
under  sign  manual,  304. 
of  foreign  minister,  304. 
of  secretary  at  war,  304. 
of  justices,  as  to  repair  of  highway,  804. 
of  acknowledgment  of  deed,  does  not  shut  up  the  party  producing  it,  to  it  alone  at 

evidence,  261. 
of  recording,  not  conclusive,  349. 

'CBBTIOBARI, 

when  record  of  inferior  court  moved  by,  388  ei  seq 
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CHAXLENGE, 

written,  to  fight  duel,  may  be  explained  by  p^rol,  1,Z4f. 

CEL4.NCERY.    See  titles  Answer,  Judgment,  Decree,  &e. 
decree,  effect  of,  60-66. 

a  bar  to  second  suit,  when,  60  et  seq. 

conclusive  as  to  what  matters,  60-63. 

dismissing  bill,  when  a  bar,  60-64.  , 

interlocutory,  no  bar,  when,  62. 

evidence  as  between  what  parties,  62-64. 

evidence  as  to  privies,  how  far,  62-64.  ' 

not  evidence  for  stranger,  63. 

evidence  to  prove  rem  ipsam,  between  other  parties,  64,  65. 

against /eme  coveH,  how  far  binding  as  to  her,  63. 

against  executor,  how  far  to  affect  heir  or  devisee,  64 

relevancy  of,  63.  ' 

part  relevant,  but  not  the  whole,  62,  63. 
not  impeachable  for  irregularity,  65. 
nor  for  fraud,  65. 
nor  for  mistake,  65. 
impeachable  for  lack  of  jurisdiction,  65,  209. 
proof  of 

evidence  dlimide,  in  aid  of,  61,  62. 

need  not  be  enrolled,  66. 

copy  of  a  copy,  not  admissible,  319. 

exemplification  admissible,  when,  380. 

previous  proceedings,  when  to  be  proved,  ^W. 

recital  in  decretal  order,  not  evidence  of,  379. 

See  titles  Bill  m  Chancery,  Anmier,  and  Vol.  L 
rales  as  to  admissibility  of  parol  evidence  in.    See  title  Parol  Evidence. 

proceedings  o£    See  titles  Depositions,  Equity,  Hearsay,  in  this  and  Vol.  L 
decrees  in,  adimissibility  and  effect  of,  60,  379.     See  title  Judgment. 
proof  of  previous  proceedings,  380. 
when  proof  not  neeessaiy,  380. 
when  necessary,  380. 
bill  and  answer,  381,  384  d  seq. 
depositions,  382-385. 

on  interrogatories,  383,  384. 
order,  383,  385. 

order  that  depositions  shall  be  read,  385. 
ofSee  copy,  385. 
examined  copy,  386. 
answer,  38L 

when  proof  of  swearing  required,  381,  382. 

how  proved,  382. 
identity  of  party,  382. 

CHAPTER, 

muniments  belonging  to,  inspection  oi^  312. 

CHARACTER.    See  Index  to  VoL  I. 

que^on  degrading  to,  how  far  witness  privileged  from  answering,  939,  et  seq. 
examination  as  to,  in  order  to  impeach  credit  of  adverse  witness,  955,  et  seq. 

of  party^s  own  witness,  981-984,  986. 
general,  what  constitutes,  956. 

error,  to  charge  the  prisoner's  omission  to  prove  good  character  raises  an  adverse  pre- 
sumption.    See  People  V.  Bodine,  1  Denio,  283;  People  v.  White,  14  Wend.  Ill; 
People  v.  White,  22  Wend.  167  ;  S.  C.  in  error,  24  Wend.  520. 
of  party  injured  in  prosecution  for  rape,  inquirabl©  into,  how  far,  978. 
for  assault  with  intent  to  commit  rape,  978. 

good  character  o^  may  be  proved  by  prosecution  in  first  instance,  978. 
bad  character  ofj  for  chastity,  may  be  proved,  by  accused,  980. 
not  specific  acts  of  lewdness,  952. 
of  witness,  how  impeached  by  general  evidence,  956,  el  seq. 
form  of  inquiry  as  to,  in  first  instance,  957. 
cross-examination,  958. 

what  facts  may  be  proved  on,  955-969. 
not  by  proof  of  particular  facts,  956,  et  seq. 
or  particular  crimes  or  vices,  962-956. 
proof  of  particular  habits,  admissible,  when,  960,  953,  967. 
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when  assailable  before  witness  sworn,  950. 
not  by  party  producing  witness,  980,  988,  995. 

impeaohment,  how  invalidated,  903,  905,  955-959. 
by  discrediting  impeaching  witness,  905,  957. 
by  tracing  reports  to  enemies,  905. 

by  showing  reports  got  up  to  favor  a  particular  interest,  95T. 
not  by  tracing  bad  character  to  a  particular  transaction,  951. 
not  to  be  supported,  tiU  attacked,  918. 
how  supported,  when  attacked,  918,  ei  seq. 
of  deceased  attesting  witness,  may  be  shown,  when,  2,  151.     See  title  Attesting  Wifneas. 
of  person  who  made  entry,  950. 

CHARTER  PARTY, 

parol  evidence  not  admissible  to  vary,  664. 

usage  admissible  to  explain,  121,  189.    See  title  Usage  or  Custom. 

CHARTULART, 

proper  custody  of,  438. 

evidence  of  original  endowment,  518. 

CHILD.    See  title  Infant. 

meaning  of  term,  when  used  in  a  wiU,  122. 
explained  by  oral  evidence,  123. 

CmLDREN, 

meaning  of  term,  when  used  in  a  wiU,  114^116,  122,  123. 

explained  by  oral  evidence,  122. 
bequest  to  "poor  children,"  of  a  country,  &o.,  void,  149. 

CHIROGRAPH, 

evidence  of  fine,  350. 
examined  copy,  446. 

CHRONICLE.    See  title  History. 

CIPHER, 

instrument  written  in,  parol  evidence  admissible  to  explain,  109. 

CIRCUMSTANTIAL  EVIDENCE.    See  title  Presumptions  and  Presumptive  Evidence,  Yol.  I. 

CLERK  OF  THE  PEACE, 

entries  in  books  of,  how  far  evidence,  289. 

CLIENT, 

privilege  as  to  professional  communication.     See  title  Privileged  Commvmication,  YoL  1^ 

COLLECTOR, 

of  taxes,  deed  by,  413,  414. 

what  to  be  proved  by  one  claiming  under,  413,  414. 
recitals  in,  not  evidence  of  collector's  prior  proceedings,  414, 
of  toUs,  Trowbridge  v.  Baker,  1  Oowen  R.  251. 

COLONT, 

judgment  in,  effect  of,  192,  193. 

law  of,  how  proved.     See  title  Foreign  Law. 

COMMERCIAL  REGULATIONS, 

of  foreign  country,  presumed  written,  when,  428,  435. 
how  proved,  435.     See  title  Foreign  Law. 

COMMISSION, 

to  examine  witnesses,  851,  et  seq.    And  see  title  WHmss. 

depositions  under,  when  admissible,  250,  et  seq.    And  see  title  Deposition. 

COMMISSIONER, 

for  settling  debts  of  army,  certificate  of,  how  far  conclusive,  101. 
of  bankrupt. 

depositions  before,  when  inadmissible,  213. 

attendance  of  witnesses,  before,  841. 
of  excise,  judgment  of  condemnation  by,  admissibility  and  effect  of,  101. 
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depositions  before,  when  admissible,  250,  etseq.    And  see  title  Dffpositum. 
attendance  of  -witness  before.    See  title  Witness. 

COMMITMENT, 

of  witness,  for  refusing  to  be  bound  over,  835. 

for  omitting  to  give  security  for  appearance,  835. 
warrant  of,  on  sanamary  conviction,  when  valid,  152,  153,  471. 

COMMONS,  HOUSE  OF.    See  titles  Committee,  Souse  of  Commons,  Jownal. 
inquisition  talsen  by  order  of,  effect  in  evidence,  267. 

COMMUNICATIONS.    See  title  Privileged  Communications,  Vol.  I. 

COMPARISON  OP  HANDWRITING, 

how  far  allowable  by  witness,  609,  610,  et  seq. 

by  jury,  615. 

of  ancient  writings,  619. 

COMPENSATION.    See  titles  Jies,  Witness. 
to  witness  in  civil  cases,  811,  et  seq. 

for  loss  of  time,  814. 
to  witness  in  criminal  cases,  811,  835. 

COMPETENOT.    See  titles  Witness,  Interest,  Vol.  HI.     ^ 

admitting  improper  evidence  on  question  of,  not  ground  for  bill  of  exceptions,  4  Serg.  & 

Rawle,  494;  4  "Wharton  R.  334. 
decision  of  court  respecting,  against  weight  of  evidence,  when  ground  for  now  trial,  Addey 

T.  Kellogg,  8  Cowen,  223. 
objection  for  want  of,  when  and  how  taken,  8*73  ei  seq. 
presumed,  tiU  contrary  proved,  813  6*  seq. 

COMPTROLLER, 

deed  of,  how  proved,  &c.,  473,  474. 

what  prior  facts  to  be  shown  in  making  title  under,  473,  474. 

CONDEMNATION, 

judgment  of,  in  Exchequer,  admissibihty  and  effect  of,  99,  100. 
when  in  rem,,  99. 
when  in  personam,  100. 
in  court  of  admiralty,  99.     See  title  Admiralty. 
by  commissioners  of  excise,  101. 

CONFESSION, 

by  one,  with  consent  of  another,  effect  of,  250. 

CONFIDENTIAL  COMMUNICATION.     See  titles  Attorney  or  Covmel,  Privileged  Gommmica- 
tions,  Vol.  I. 

CONSIDERATION.     See  title  Beed. 

statement  of,  in  deed,  how  far  parol  evidence  admissible  to  vary,  &c.,  651  d  seq.     See  title 

Parol  Miidence, 
illegality  or  want  of,  may  be  shown  by  parol  evidence,  682,  683. 

CONSTABLE, 

may  call  jury  to  inquire  as  to  title  to  property  levied  on.     See  title  Inquisition. 

CONTEMPT, 

of  witness,  by  not  obeying  subpoena,  attachment  for.  SeeWea  Attachment,  Subpcena,  Witness. 

by  using  means  to  prevent  witness  attending,  817. 

conviction  of,  by  inferior  magistrates,  conclusive  as  a  protection,  when.     See  titles  Oonvie- 

Hon,  Justice  of  the  Peace,  Judgment,  Decree,  &c. 
conviction  of,  not  a  bar  to  prosecution  by  indictment  for  act  constituting  contempt,  115. 

CONTRACT.    See  title  Joint  Contract. 

parol  evidence  as  tcr'how  far  admissible,  664  et  seq. 

written,  how  far  to  be  effected  by  parol  evidence.     See  title  Parol  Evidenc  \ 

between  master  of  ship  and  seamen  to  be  in  writing,  665. 

when  customs  or  usages  of  trade,  &c.,  admissible  to  explain,  789  ei  seq. 

production  of,  by  party  claimingvinterest  under,  487,  488, 

CONVERSATION, 

between  parties  to  agreement,  when  admissible  to  show  intention,  786. 
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CONVEYANCE, 

when  presufljeii.    Spe  title  Prfsupptim,  2,  Vol.  I*, 

by  crown,  how  far  admissible,  2'!7,  ZtS. 

production  of,  by  party  claiming  interest  under,  486. 

parol  evidence  of  cotemporaneous  agr.eement,  not  admissible  to  vary,  651,  et  seq. 

printed  conditions  of  sale  not  admissible  to  vary  parcels,  659. 

CONVICT, 

incompetent  as  a  witness,  when.     See  title  Infamy,  Vol.  1 

how  proved  such,  34T,  348. 

pardon  of,  restores  competency,  when.    See  title  Pardon^  Vol.  I. 

CONVICTION.     See  titles  AcqniUal,  Jvdgmeni,  Decree,  &c, 

of  forgery,  whether  admissible  on  question  of  genuineness  of  documents,  51. 
on  matter  of  public  interest,  when  admissible,  55.    And  see  title  Judgment. 
how  proved,  202,  356. 
certificate  of,  356.  And  see  Introd  Chap.,  Vol.  I. 

when  lost,  356,  357. 
when  evidence  in -civil  cases,  135.    See  titles  Judgment,  Decree,  &c.. 
on  plea  of  guilty,  evidence  for  plaintiff  in  suit  for'  damages,  54. 

effect  of,  54  •    ■    ■ 

on  plea  of  nolo  contendere,  54. 
foreign  conviction,  or  in  another  state,  188,  189,  942. 
judgment  must  be  shown — conviction  a,lone  not  enough,  when,  347,  348. 
evideuce  of  probable  cause,  in  ma|licious  proseojition,  30,  54,  129,  135. 
'  ■     effect  of;  30,  129,  135. '  ,     -     ■ 

fyidence  to  protect  court,  or  those  acting  under,  141,  142. 
rule  as  to  superior  courts,  128,  141,  142. 
of  riot  on  view,  conclusive,  141,  142. 

record  o^  conclusive  as  to  jurisdictional  factSj  160,-!!  64. 
by  inferior  magistrate,  of  contempt,  conclusive  to  protect  him,  when,  128,  141,  142. 
by  inferior  magistrates,  of  offences  generally,  157, 159. 
when  to  be  drawn  up  to  protect  magistrate,  157. 
jurisdiction  must  appea,r,  157  et.seq. 
how  far  conclusive  as  to  jurisdictional  facts,  160  et  seq. 

oral  evidence,  when  admissible  to  connect  conviction  with  proceedings  under  it,  1 58. 
of  principal,  evidence  against  accessory.     See  title  Accessory. 
by  inferior  court,  should  show  jurisdiction,  143,  144. 
shoiild  state  where  offence  committed,  143,  144. 
of  petit  larceny,  should  specify  value  of  property,  144. 
how  far  conclusive  against  jurisdictional  inquiry,  141,  158. 
recitals  in,  as  evidence  of  jurisdiction,  158,  160,  et  seq. 
when  a  bar  to  second  prosecution.  111,  112. 

for  one  felony  not  capital,  followed  by  judgment  and  execution,  whether  a  bar  to 

previous  fe^onift^  112,  113. 
bars  as  to  all  offences  covered  by  first  prosecution,  when,  112,  et  seq. 
and  offences  growing  out  of  same  act,  when,  119,  et  seq. 
severance  or  splitting  up  cause  of  prosecution,  not  allowed,  119. 

conviction  of  inferior  offence,  bars  suit  for  higher,  from  same  act,  when,  120, 121. 

statute  rule  in  New  York,  122. 
of  assault  and  battery,  bars  suit  for  riot  by  same  act,  121. 
of  manslaughter,  bars  suit  for  murder,  by  same  act,  when,  121. 
of  murder,  bars  suit  for  petit  treason,  by  same  act,  121. 
of  assault,  &o.,  with  intent  to  murder,  whether  a  bar  to  suit  fbr  murder, 

111-115. 
of  possessing,  ko.,  forged  bills,  bars  like  prosecution  as  to  other  bills  posseted 

at  thie  same  time,  122. 
of  assault  and  battery  upon  one,  bars  ?uit  for  assault,  Sea.,  upon  anotlbe^  by 

same  act,  122. 
pf  arson,  bars  suit  for  murder,  by  same  act,  123. 
of  larceny,  bars  suit  for  burglary,  by  same  act,  123. 
rule  as  to  penalties,  122. 
exceptions  to  rule  forbidding  severance,  123. 

where  two  distinct  offences  arise  from  the  same  act,  111-123. 
summary  oonyiotion  fqr  assault,  Ac,  in  view  of  court,  no  bar  to  indict- 
ment for  same  pffenoq,  115. 
conviction  of  trading  wiih  slave,  no  bar  to  suit  for  receiving  stolen  goods, 

by  same  act.  111,  112,  113. 
conviction  of  receiving  stolen  goods  ftom  A.,  no  bar  to  suit  for  receiving 
goods  stolen  from  B,,  by  same  act,  when,  123. 
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no  bar,  if  subject  matter  different,  111,  112-114. 

test  as  to  identity  of  subject  matter,  112,  113. 

of  receiving  stolen  goods,  no  bar  as  to  larceny  Qf  same  goads,  111-113. 

of  passing  one  forged  bill,  no  bar  as  to  distinct  act  of  same  nature,  112,  113. 
even  though  bUl  used  as  evidence,  on  first  trial,  112,  113. 
rule  as  to  identity  of  parties,  126,  12T. 
■without  judgment,  a  bar,  when.  111,  158,  etseq,. 

even  though  arrested,  when,  110,  111. 

not  if  arrested  for  defect  in  indictment.  111. 

or  if  verdict  for  an  offence  not  chargedj  111. 
not  a  bar,  if  court  had  no  jurisdiction,  148,  etseq. 
in  inferior  court,  bars  indictment,  when,  34,  111,  112,  126. 

by  confession,  34. 
not  if  fraudulent,  to  screen  offender.  111,  112,  126. 
especially  if  offender  procured  first  suit-to  be  instituted,  113,  114,  e<  sej. 
pursuant  to  jurisdiction  conferred  by  consent,  when  invaJid,  164,  165. 
proof  of,  348. 

record,  necessary,  when,  llOy  111,  348. 
certified  copy  of  minutes,  admissible,  when,  348. 
to  exclude  witness,  348. 

COPT.    See  titles  icifer,  Wriiing. 

'of  indictment,  how  and  when  obtained,  305.    See  title  Insp»fiiq% 

refused,  when,  305. 
of  record,  admissible,  when.    See  title  Record. 
of  instrument,  generally.     See  title  Secondary  JEUdence. 
of  registers,  284. 
examined,  of  public  judicial  writings,  when  admissible.    See  title  Becord. 

depositions  in  equity,  385,  386. 
of  public  writings  not  judicial,  443-445.    An^  s^S  differen,t  titles, 
of  instrument  abroad,  459. 

by  notary,  when  not  admissible,  458,  459. 
-ofBce  copy  of  record,  347.     And  see  title,  Record. 

by  authorized  officer,  349. 

by  unauthorized  offioer,  351. 
admissibility  of)  as  secondary  evidence,  570,  5'?1.    See,  title  Wriifi^  (j?»'i¥(?fe)^. 
when  not  to  be  used  as  memorandum  for  refreshing  memory,  ^21. 
of  a  copy  of  decree,  inadmissible,  319. 
judgment  to  be  proved  by  exemplified  copy,  379. 
decree,  evidence  of  itself,  when,  380. 

CORONER, 

testimony  given  on  inquest  by,  when  admissible,  242. 
depositions  before,  how  taken,  223,  239. 

whether  admissible,  239.     See  title  Deposiiimt,. 
inquisition  of,  whether  admissible  on  question  of  lunacy,  51. 
of/eto  de  se,  268. 

CORPORATION.     See  title  Bank 

books  of,  evidence  between  members,  293. 
when  evidence  as  to  others,  295,  etseq. 
entries  in,  how  authenticated,  296,  297,  443. 

certified  copy  of,  when  admissible,  297,  298,  443. 
sworn  copy  of,  297,  298,  443. 
proper  custody  of,  442. 
examined  copies  of,  446. 
inspection  of  books  and  papers  of;  when  allowed,  313,  315,  321. 
production  of  books,  &c.,  when  compelled.    See  title  Produciion  of  Vriimgs. 
seal  of,  how  proved,  457. 
execution  of  deed  by,  457. 
deed  of,  how  proved,  457. 

CORPORATION  BOOKS, 

when  admissible  in  evidence,  295,  et  seq. 
between  what  parties,  295,  296. 
how  authenticated,  297,  298. 

CORRESPONDENCE.    See  title  Letters. 

when  handwritittg  may  be  proved  &om,  599. 
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CORROBORATION.    See  title  Accomplice,  YoL  I. 

COSTS, 

of  prosecution,  when  allowed,  838  eiscj. 

See  title  Witness. 
on  taxation  o^  what  witness's  fees  allowed,  811  et  seq. 

what  allowance  for  subpoenas,  806  el  seq. 
on  putting  off  trial,  payment  of,  imposed  as  a  condition,  869  ei  seq, 
what  taxable,  869,  870. 
when  to  be  taxed  and  paid,  869. 
rule  where  party  neglects  to  pay,  869. 
See  title  Fuiimg  off  Trial 

COtTNTEEPART, 
of  instrument, 

evidence  against  party  executing,  to  prove  execution  of  the  other  part,  without  noliae 

to  produce,  544. 
otherwise,  as  to  stranger,  544. 
best  evidence  in  the  absence  of  original,  when,  568. 

COURT.     See  Admiralty,  Ghancsry,  Judgment,  Decree,  &c.    And  see  Index  to  VoL  I. 
superior,  when  inspection  of  proceedings  allowed,  307. 
inferior,  inspection  of  proceedings,  when  allowed,  308. 
payment  into.    See  title  Payment  mio  Cou/rt. 
judgment  o£    See  title  Judgment. 

COURT  BARON, 

judgment  of,  valid,  though  not  in  writing,  when,  391. 

COURT  MARTIAL, 

sentence  of  conviction  by,  admissibihty  and  effect  of,  126,  129. 

concludes  as  to  fact  of  delinquency,  when,  128-130. 

whether  it  may  be  assailed,  because  party  is  an  exempt,  129. 

when  void  for  want  of  jurisdiction,- 137,  138, 

for  lack  of  notice  to  party,  144  et  seq. 

notice  not  properly  served,  144. 

proceeding  without  judge  advocate,  149. 

process  void,  when,  152. 

time  of  convening  specified  in  statute,  how  far  to  be  observed  as  essential  to  juris- 
diction, 149. 

generally  conclusive,  102. 
attendance  of  witnesses  before,  842. 

COURT  ROLLS, 

inspection  of,  when  allowed,  312,  321. 

And  see  title  Inspection. 
examined  copies  of;  when  admissible,  445. 

COVENANT.    See  titles  Deed,  Parol  Evidence. 

how  far  to  be  construed  by  party's  acts  under,  803. 
when  not  to  be  construed  by  acts  of  parties,  804. 

COVERTURE.    See  title  Eusband  and  Wife. 

CREDIBILITY.    See  title  Oredit. 

when  judge  bound  to  direct  as  to,  1000. 

OREDIT.    See  titles  Oredibiliiy,  Oross-Examinalion,  Character. 
of  witness,  how  impeached,  by  cross-examination,  902  et  seq. 
See  title  Gross-Examination,. 
by  evidence  as  to  character,  950  et  seq. 
See  title  Character. 
character  of  deceased  attesting  witness,  950. 
See  title  Attesting  Witness. 
of  person  who  made  entry,  960. 
by  disproving  matters  testified  by  witness,  902,  950. 
rule  as  to  mere  matter  of  opinion,  900,  968. 
not  by  contradiction  as  to  irrelevant  matter,  903,  950. 
by  voluntary  disclosures  of  his  own  turpitude,  945. 
by  proof  of  former  declarations  inconsistent  with  testimony,  902,  960  et  seq. 
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rule  extends  to  attesting  Tintness,  whose  handwriting  is  relied  on,  916. 

declaration  respecting  irrelevant  matter  inadmissible,  903,  958. 

witness  assailed  must  be  first  cross-examined  to  the  point,  916. 

former  statement  in  writing,  to  be  produced,  513,  976. 
and  proved  how,  513,  916.  ' 

by  proof  that  witness  was  drank  at  the  time  of  transaction,  950. 

or  that  his  mental  powers  are  impaired  by  drunkenness,  paralysis,  &o.,  952,  953. 
by  declarations  out  of  court,  evincing  disregard  of  oath,  953. 
by  proof  of  witness's  hostility  to  party,  904. 

declarations  of  witness  admissible,  904. 
by  other  matters  affecting  credit,  904. 
party  calling  witness  not  allowed  to  discredit,  988.     Crary  v.  Sprague,  12  Wend.  41, 45. 

rule  as  to  public  prosecutor,  980,  981. 

may  disprove  facts  stated  by  witness,  983. 
of  witness,  how  supported,  918,  980. 

supporting  testimony  not  admissible,  save  in  reply,  918. 

rule  as  to  prosecutrix  for  rape,  &o.,  918,  980. 
general  good  character,  not  an  answer  to  former  inconsistent  statements,  918. 
consistent  statements,  in  reply  to  proof  of  inconsistent  ones,  919. 

when  admissible  in  reply  to  other  modes  of  impeachment,  918,  919. 

CREDITOR.    See  titles  Debtor,  PetUioning  Creditor,  Vols.  I  and  III. 

CKIMIHAi  CONVERSATION-.     See  Jnirod  Chap.,  Vol.  I. 
statements  and  letters  by  wife. 

See  title  Searsay,  Vol.  L 

CRIIONATORT  QUESTIONS, 

how  far  witness  compellable  to  answer,  929  et  seq. 

CROSS-EXAMINATION, 
of  witness,  895  etseq. 

And  see  titles  Examination,  Wil/nesa. 
from  depositions,  rules  as  to,  961. 
to  contents  of  letters,  see  Vol.  I. 

want  of  opportunity  for,  renders  dispositions  inadnaissible,  212,  856. 
of  witnesses  for  the  prosecution,  to  be  returned  with  depositions,  232. 
object  of  and  mode  of  conducting  generally,  908,  909. 

judge  not  to  call  for  explanation  of  object  of  questions,  when,  909. 
right  of,  secured  to  prisoner,  by  ordering  witness  to  be  sworn  for  prosecution,  when,  908. 
witness  interested  against  party  calling  him,  and  examined, 

may  be  cross-examined  by  other  party  to  all  matters  in  issue,  908. 
but  leading  questions  improper,  save  in  reply  to  examination  in  chief,  908. 
as  to  collateral  facts,  902  et  seq. 
must  be  relevant,  902-904. 
examples,  902. 
as  to  former  statement  of  witness,  903- 
Btatement,  not  relevant,  903. 
statement,  matter  of  opinion,  903,  915,  916. 
rule  where  statement  in  writing,  915,  918. 
as  to  witness's  state  of  feeling  toward  party,  903,  905. 

See  title  Credit. 
as  to  witness's  relation  to  party,  or  subject  matter,  903,  905. 
as  to  interest,  see  titles  Interest,  Vol.  Ill,  Voir  Bvre. 
as  to  written  instruments,  813  et  seq.,  916,  917. 

written  instrument  to  be  produced,  when,  813  et  seq.,  916-918. 
otherwise,  on  examination  upon  voir  dire,  when,  814. 
See  titles  Voir  Dire,  Interest. 
if  witness  answers  irrelevant  question,  he  cannot  be  contradicted,  903.      Attorney-General 
V.  Hitchcock,  1  Meeson,  Hurlston  &  Gordon,  91 ;  Shields  v.  Cunningham,  1  Blackf  86  • 
Mclntiro  v.  Toung,  6  Blackf  496;  Dozier  v.  Joyce,  8  Porter,  303;  United  States  v. 
Dickinson,  2  McLean  R.  325. 
leading  questions  on,  how  far  allowed,  904. 
what  are  such,  902-904, 

not  allowed  unless  witness  had  been  examined  by  other  party,  903. 
nor  where  cross-examination  relates  to  new  matter,  904. 
question  assuming  fact  not  proved,  improper,  904.    People  v.  Mather,  4  "Wend.  248,  249  • 
Starkie  Ev.  143. 

See  title  Privilege  of  Witness. 
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OB.OSS-EXAUmATIO'N— continued. 

of  witness  tesfciffing  from  memorandutn,  922  et  seq. 

counsel  cross-examining  has  a,  right  to  inspect  memorandum,  922. 
latitude  allowed  to  elicit  character  of  memorandum,  922. 
light  of  re-examining,  after  cross-examination,  878. 
See  title  Trial. 

CROWN, 

grant  from,  when  presumed    See  Vol.  I. 
conveyance,  277.    And  see  title  doiivtyana. 

OUSTODT,  ' 

of  documents,  proper  place  of,  438,  439.    And  see  title  Hearsay,  iii,  5,  "Vol.  I,  WrUtng 

'(private). 
of  public  ■^riW'igs,  437,  ei  seq. 
of  papers  relating  to  episcopal    See  437,  438. 
chartuiaiy  of  abbey,  438. 
boofc  of  tithe  collector,  439. 
paper  showing  payment  in  lieu  of  tithes,  439. 

parish  papers,  440. 
ancient  deed  or  wiU,  440. 
grants  to  abbey,  440. 
receipts  of  money  in  heu  of  tithes,  441. 
corporation  books,  442. 
manor  books,  443. 
examined  copies,  443. 
certified  copies,  of  entries,  Ac.,  443,  444, 
court  rolls,  445. 
e:;^amined  copies  of  corporation  books  and  parish  registers,  446. 

OtJSTOM-HOUSB, 

books  of,  how  far  evidence,  289. 
inspection  of,  311. 


DAMAGES, 

amount  of,  not  established  by  geietal  admission  of  indebtedness,  Vol.  I,  78'8,i'792. 

nor  by  admission  in  pleadings,  when.    See  Dry  Dock  Bank  t.  Mcintosh,  6  Hill,  290. 
in  action  to  recover  over, 

against  indemnitor,  warrantor,  &c. 

judgment  against  indemnitee,  evidence  of,  when,  8,  9,  131,  133. 
postea,  evidence  of,  when,  361. 
against  covenantor  in  deed  of  conveyance, 

judgment  against  covenantee,  &o.,  evidence  of,  when,  8,  9,  131,  132. 

DATE, 

presumption  as  to,  660. 

of  instruments,  prima  facie  evidence  of  time  of  execution,  660. 
may  be  varied  by  parol,  660. 
may  be  supplied  by  parol,  when,  745. 
of  writ,  not  conclusive  as  to  time  of  issuing,  377,  378. 

DAT.    See  titles  Date,  Time. 

DAT-BOOK, 

parish  entries  in,  how  far  evidence,  282,  283. 

kept  at  judgment  office,  not  evidence  to  prove  time  of  signing  judgment,  365. 

DEAF  AND  DUMB, 

how  to  give  evidence,  883. 

not  to  be  discredited,  by  showing  that  as  «  class  they  are  timid,  credulous,  &o.,  980,  981. 

DEATH, 

register  o<;  to  bo  kept,  under  6  &  7  Wm.  IV,  c.  '86 ;  283,  284. 

place  of  death  may  be  added  to  (7  "Wm.  IV,  &  1  Vict,  c,  22),  284. 
of  subscribing  witness,  renders  proof  of  handwriting  admissible,  480,  etaeq. 

JJEOLARATIONS.    See  title  ffedrsay,  Vol.  I. 

of  attesting  witness,  when  admissible,  to  account  for  his  absence,  494-498. 

OS  to  missing  document,  when  admissible,  559,  666.    And  see  title  Writing  (private.) 
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of  party  to  instrument,  how  far  admissible  to  eieplaiii  his  iliteiltiott,  TB7,  ei  aej.    And  Bee 

title  Parol  Evidence. 
of  witness  admissible,  to  show  hostility  to  party,  902,  903. 

DECREE.     See  titles  Chancery,  Admiralty,  Judgment, 
of  Court  of  Chancery,  60.    And  see  title  Judgment, 
of  Ecclesiastical  Court,  13.    See  title  Judgment. 
how  proved,  357,  379. 

DECREE  IN  EQUITY, 

has  same  effect  as  a  judgment,  by  way  of  bar  to  aubsStiuent  action,  60-66. 

must  appear  to  have  been  within  jurisdiction,  60. 

decree  of  dismissal,  effect  of,  61,  62. 

not  conclusive  as  to  facts  unnecessarily  foUnd,  61. 

must  involve  same  cause  of  action,  62. 

parties  not  bound  by,  62,  63. 

party  cannot  use  who  is  not  bound  by,  63. 

admissible  as  a  foundation  of  other  prOoeBdihg  or  suit,  when,  64. 

to  show  rem  ipsam,  6i 

irregularities  in  proceedings  not  to'bs  inquired  into,  66. 

otherwise  as  to  jurisdiction,  65,  66. 
■when  admissible  as  to  part  only  of  decree,  65,  67. 

proceedings,  bill,  when  admissible  as  an  admission,  67,  69. 
issue  on  an  immaterial  fact,  68. 
what  amounts  to  an  admission  in  bill  or  answer,  68-73. 

answer  admissible  against  privies,  72. 
not  against  co-defendant,  72,  73. 
or  sentence  of  court  of  exclusive  jurisdiction,  ieffeCt  Of,  74,  7B. 

admitting  will  to  probate,  effect  of,  75-80. 

settling  an  account,  81-85. 

powers  of  court,  how  conferred,  79. 

proceedings  of  surrogate  or  probate  courts  in  rein,  80. 
of  divorce  obtained  in  another  state  without  service  of  process,  91,  178  et  S6q,,  188, 

effect  of  notice  of,  or  appearance  in  suit,  97,  98. 
discharging  bankrupt  in  foreign  state,  205. 
the  fact  of  a  decree  being  made  or  reversed,  how  proved,  380. 

enrollment,  when  not  necessary,  380. 

whether  previous  proceedings  must  be  produced,  399. 

DEED, 

history  and  common-law  requisites  of,  461-467. 

statute  requisitions  respecting,  466,  467. 

executed  abroad,  lex  loci  respecting  requisites,  how  far  regarded,  457. 

on  sale  for  taxes,  what  evidence  o^  101. 

not  varied  or  contradicted' by  an  order  of  court,  349. 

recital  in,  effect  of  as  evidence.     See  title  Eecital. 

when  a  covenant,  575,  576.  > 

execution  of,  to  be  proved,  502. 

prima  facie  proof  made,  precludes  counter  proof  till  deed  read,  602. 
execution  by  all  the  parties  to  be  proved,  when,  469. 
exceptions  to  rule  requiring  proof  of  execution, 

ancient  deed,  475-480. 

authenticated  by  acts  of  party.    Barnes  v.  Lucas,  Ry.  k,  Mood.  N.  P.  R.  264  j  Gardner 
V.  Grove,  10  Serg.  &  R.  137. 

recited  in  anqther  deed,  674-576. 

admitted  in  pleading,  574. 

produced  by  one  claiming  under,  486. 
signing  when  essentia],  467. 

by  agent  or  attorney,  form  of  signature,  691,  692. 
sealing  essential,  454. 

what  constitutes,  454  ei  seg. 
wax,  when  necessary,  456. 
written  or  ink  seal,  454  ei  seq. 

sealing,  how  proved,  i54r-i51. 

same  seal  used  by  several  parties,  457. 

intend  to  seal,  how  far  inquirable  into  aliwnde,  454-467,  764, 

lex  loci  in  respect  to  seal,  how  &r  respected,  457, 

sealing'by  corporation,  457. 

seal  presumed  afixed  properly,  457, 
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DEEB—contmned.    ' 

identifying  corporate  seal,  proves  execution,  457. 

corporate  seal,  how  proved,  457. 

how  proved.     See  title  Writing  (private). 

how  far  extrinsic  evidence  admissible  to  explain,  644.    See  title  Ptwol  Evidence. 
delivery,  essential,  660,  et  seq. 
what  constitutes,  661, 
how  proved  or  disproved,  660,  etseq. 

consent  of  grantor,  obligor,  &c.,  660,  661. 

acceptance  by  grantee,  obligee,  &o.,  660,  661. 

acceptance  by  public  officer  or  corporation,  662. 

where  deed  is  found  in  grantee  or  obligee's  custody,  662,  663. 

where  deed  is  found  in  grantor  or  obligor's  custody,  663. 

declarations  of  party,  when  evidence  of,  663. 
delivery  once  made,  party  cannot  revoke  or  qualify  it,  663,  664. 
delivery  to  a  third  party  takes  effect,  when,  661. 
delivery  conditional,  or  in  the  nature  of  an  escrow,  661. 
whether  delivery  to  party  may  be  shown  conditional,  687,  688. 
date  prima  facie  evidence  of  time  of  delivery,  660. 

may  be  contradicted,  660. 
by  a  corporation,  proved  by  identifying  seal,  457. 
nature  of  delivery,  may  be  explained  by  parol,  660. 

declarations  of  intent  accompanying  delivery,  to  show  character  of  instrument,  754 
attested  by  subscribing  witnesses,  execution  how  proved.    See  title  Attesting  Witnesses, 


tmattested,  proof  of  party's  handwriting  generally  proves  execution,  501. 

handwriting,  how  proved.     See  title  Handwriting. 
how  authenticated,  where  proof  of  execution  not  attainable.    See  title  Writing. 
ancient  or  thirty  years  old,  how  authenticated,  475,  479,  et  seq. 
by  extrinsic  facts  indicative  of  genuineness,  480. 
corresponding  possession,  476, 

must  have  continued  thirty  years,  478. 
must  have  accorded  with  deed,  476-480. 
need  not  have  been  of  whole,  479,  480. 
possession  faffing,  other  circumstances  admissible,  475-480. 
what  sufficient,  475,  477,  480. 
must  furnish  fair  presumption  of  genuineness,  478. 
whether  existence  thirty  years  in  proper  custody,  sufficient,  478,  479. 
existence  of  deed  thirty  years,  must  be  proved,  478. 
how  antiquity  proved,  478. 

date  of  deed  not  enough,  478. 
thirty  years'  corresponding  possession,  478. 
handwriting  to  unauthorized  certificates  on  deed,  479. 
custody  of,  must  appear  to  have  been  regular,  478,  479. 
found  in  custody  of  strangers — inference  from,  478. 
found  among  invaluable  papers — inference  from,  478. 
extrinsic  proof  sufficient,  subscribing  witnesses  dispensed  with,  478. 
suspicions  from  erasures,  &c.,  execution  to  be  proved,  482. 
extrinsic  proof  failing,  execution  to  be  proved,  479,  482. 
what  proof  of  execution  sufficient,  482. 
subscribing  witnesses  to  be  called,  when,  482. 
See  title  Handwriting. 
power  recited  in  presumed,  when,  475. 

otherwise,  if  power  matter  of  record,  when,  475. 
erased  or  altered,  482. 

whether  presumed  done  before  or  after  execution,  482. 

onus  prdbandi,  482. 
effect  of  alteration  after  execution,  482. 
how  deed  proved,  482. 
party  precluded  from  proof  of,  when, 

by  voluntary  cancelation  of,  516,  517. 
by  giving  attesting  witness  an  interest,  490. 
executed  under  power  of  attorney,  power  to  be  shown,  471. 
power  to  be  by  deed,  when,  471. 
may  be  verbal,  when,  471. 
power,  when  presumed,  471. 
executed  by  partner,  when  binding  on  firm,  471. 

executed  under  power  of  a  public  nature,  471-475,  et  seq.     And  see  titles  Patent,  Power. 
under  decree  in  chancery,  decree  to  be  shown,  472. 
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DEED — eontmiied. 

under  decree  of  surrogate,  not  only  decree,  but  Jurisdiction  to  be  shown,  4'!  2.    See 
title  Judgments,  Decrees,  &c. 
form  and  requisites  of  deed,  412—475. 
recitals  in  deed,  how  far  evidence,  i15. 
under  sheriff's  sale,  judgment  and  execution  to  be  shown,  363,  ei  leq.,  Hi,  416. 
form  and  requisites  of  deed,  414. 
recitals  of  execution,  Jsc,  how  far  evidence,  415. 
erroneous  description  of  execution,  Ac,  638,  648. 
how  far  recital  may  be  aided  or  contradicted  by  parol,  638,  648. 
under  sale  for  taxes — what  preliminaries  to  be  proved,  412. 
form  and  requisites  of  deed,  414. 
recitals  in  deed,  how  far  evidence,  415. 
by  trustees  of  a  town — how  proved,  413,  415. 
by  a  corporation — ^how  proved,  412-414. 

form  and  requisites  of,  412-414. 
indenture  executed  by  a  court  of  another  state  under  a  statute — statute  to  be  proved, 

414. 
what  presumed  in  favor  of  these  deeds,  415,  et  seq. 
record  of,  evidence,  how  far,  582,  et  seq. 

when  primary  evidence  of  original,  584. 
when  secondary  evidence,  684,  590. 

unauthorized  or  irregularly  made,  effect  of  as  evidence,  582,  690. 
sworn  copy  of  record,  equal  in  degree  with  record,  568,  584.  ' 

certified  copy,  568,  589. 
New  York  law  respecting,  591,  592. 
certified  acknowledgment  or  probate  of,  584,  585. 
effect  of,  in  proving  deed  executed,  585,  589. 
unofficial  or  irregularly  taken,  inadmissible,  584^586. 
form  and  validity  of  certificate,  585,  586,  etseq. 

certificate  of  acknowledgment,  impeachable,  by  showing  party  insane,  581. 
of  probate,  by  showing  witnesses  incompetent,  581. 
by  showing  bad  character  of  witnesses,  581. 
by  showing  collusion  between  officer  and  party,  when,  581. 
officer  taking  acknowledgment  or  probate  out  of  hia  jurisdiction,  581. 
taking  same  on  Sunday,  681. 
not  authorized,  582-595. 
acknowledgment  or  probate,  not  taken  in  time,  582,  et  seq. 
New  York  law  respecting,  588-590. 
acknowledged  or  proved  abroad,  589,  et  seq. 
record  of  deed,  probate  or  acknowledgment,  recorded  in  another  state,  how  proved,  592,  693. 

effect  of  in  proving  deed,  593,  594. 
certificate  of  acknowledgment,  execution,  or  probate  of  deed,  in  foreign  country,  693,  694. 
secondary  evidence  of,  when  admissible,  510-519.     See  title  Secondary  Evidence. 
parol  evidence  to  explain,  vary,  or  contradict.    See  title  Parol  Evidence. 

DEFAMATION.     See  title  Slander. 

DEFAULT, 

in  ejectment,  effect  of,  42. 

obtained  against  defendant,  dead  before  default,  effect  of,  163. 

in  foreign  courts,  205. 

DEFENDANT.    See  titles  Co-defendant,  Admission. 

DEGRADING  QUESTIONS, 

how  far  vritness  compellable  to  answer,  939,  et  seq.    See  title  Witness. 

DEtrVBRT.     See  title  Deed. 

of  deed,  what  constitutes,  and  how  proved,  660,  et  seq.,  688. 

may  be  disproved  or  qualified  by  parol,  660-664. 

whether  delivery  to  party  can'be  shown  conditional,  680. 

date  not  conclusive  as  to  time  of,  660,  681. 

once  made  cannot  be  revoked  or  qualified,  664. 
of  deed  by  corporation,  how  proved,  491.  , 

of  instrument,  presumed  fi:om  its  being  found  in  proper  custody,  when,  662,  663. 
of  note,  614. 

may  be  disproved,  or  qualified,  by  parol,  681. 

■whether  delivery  to  party  may  be  shown,  conditional,  688. 

Vol.  II.  66 
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made  by  reading  it  from  a  paper,  may  be  proved  witjioat  producing  paper,  544^48,  9  IT. 
See  Vol.  I,  p.  586. 

DEMISE, 

whan  evidence  of  usage  93  to,  admissible,  794,  et  seg. 

DBMXTEEBR, 

in  chancery,  admissibility  and  effect  of,  6T-'r2. 

object  of,  1007. 

what  It  admits,  1008. 

crown  cannot  be  compelled  to  join  in,  1010. 

how  drawn  up,  1011. 

damages,  how  assessed,  1011. 

to  evidence,  what,  1009, 1010. 

what  to  be  stated  in,  1009,  et  seq. 

-practice  in  yarioB^  courts,  1009,  et  seq. 

facts  to  be  admitted,  1009,  et  seq. 

and  all  just  inferences,  1009,  et  seq. 

how  and  when  party  compelled  to  join  in,  1009, 1010. 

refusal  to  compel  party  to  join  in,  not  ground  for  bill  of  exceptioiis,  1  Oil- 
inapplicable  in  justice's  court,  1010. 
to  pleadings,  rule  in  chancery,  69. 

judgment  on,  no  bar  to  second  suit,  when,  S2)  110. 
rule  in  criminal  cases,  110. 

DEPOSITIONS.    See  title  Examinations,  Vol,  I. 
in  equity,  how  proved,  382,  385. 
when  admissible  in  evidence  generally,  209. 
voluntary  affidavit,  211. 

where  party  has  had  no  opportunity  to  cross-examine,  21J, 
witness  examined  in  chancery,  debeneesse,  212,  213. 
before  commissioners  of  bankrupt,  213. 
opportunity  of  cross-examining  neglected,  213. 

where  party  in  contempt,  213,  214. 
under  biU  to  perpetuate  testimony,  215. 

seem,  where  parties  virtually  the  same,  215. 
taken  on  another  charge,  but  relating  to  the  same  transaction,  216. 

matter  in  issue  must  be  the  same,  217. 
effect  in  evidence,  218. 
objection  may  be  taken  to  admissibility,  218. 
in  equity,  218. 

when  admissible  on  ground  of  sickness  of  deponent,  260. 
in  ecclesiastical  courts,  219. 

before  justices,  on  criminal  charge  (taken  under  11 A  12  Vict.  o.  42,  §  15),  220,  ti  seq. 
before  coroners  (under  7  Geo.  IV,  c.  64,  §  4),  223. 
requisites  of  depositions  before  justices,  221,  226. 
to  be  upon  oath,  221. 
to  be  taken  in  writing,  221. 

but  only  material  facts,  225. 
to  be  taken  down  fully,  225. 
to  be  taken  in  presence  of  accused,  226. 

practice  before  11  &  12  Vict.  c.  42,  as  to  laiking  depositions  in  absence  of  ac- 
cused, 227. 
ticcused  may  put  questions  to  witnesses,  227. 

answer  of  witness  on  cross-examination  to  be  taken  down,  228. 
to  be  read  over  to  witnesses  and  signed,  228. 
to  be  signed  by  justice,  228. 
admissibility  of  depositions  on  trial,  229. 

when  witness  dead  or  unable  to  attend  from  iUnesB,  229. 
rule  before  11  &  12  Vict.  c.  42,  229,  230. 
whether  illness  of  witness  must  bo  permanent,  280. 
witness  insane,  231. 
witness  kept  away,  231, 
proof  of  signature  of  justice  not  required,  232. 

proof  that  depositions  were  read  over  to  the  accused  not  required,  282. 
to  be  returned,  232. 

where  several  examinations,  232. 

cross-examination  of  witnesses  for  the  prosecution)  232. 

examination  of  witnesses  not  bound  over,  232. 
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whether  depositions  of  witnesses  called  by  the  accused  should  bo  returned,  233. 
opinion  of  Lord  Denman,  233. 
reasons  in  favor  of  the  return,  233,  234. 
whether  admissible  in  evidence,  234. 
when  secondary  evidence  of  deposition  admissible,  234. 

not,  if  information  irregularly  taken,  235. 
evidence  to  add  to  or  vary  deposition,  not  admissible,  235. 

omissions  not  to  be  supplied  by  parol,  2?5. 
reasons  for  this  rule,  235,  236. 

rule  not  applicable  where  deposition  used  against  witness  himself,  23'r. 
used  for  contradicting,  238. 

rules  under  Prisoners'  Counsel  Act  (6  &  T  "Wm.  lY,  c.  114),  238. 

must  be  read  as  evidence  for  the  accused,  238. 
how  proved,  220,  221,  415. 
taken  before  coroner  (under  t  Geo.  IT,  c.  64,  §  4),  239. 

whether  admissible,  239. 

cases  where  they  have  been  admitted,  239,  et  seq. 
before  commissioners  of  excise,  admissible,  where  witness  dead,  250. 
of  absent  or  infirm  witness, 

taken  under  commissions,  250,  ei  seq. 

when  witness  must  be  shown  to  be  abroad,  251. 
containing  hearsay,  251. 
Betting  out  contents  of  letter,  251. 
effect  0^  under  statutes,  252. 
as  secondary  evidence,  262. 
under  excise  laws,  inspection  of,  307. 

on  criminal  charge,  inspection  and  copies  of  (under  6  &  7  Wm.  4,  e.  114),  309.     And  ee* 
title  Inspection. 

cross-examination  upon,  rules  as  to,  967. 
at  judges'  chambers,  how  proved,  363. 
on  commission,  or  dedimus  poUstatem,  212. 

practice  under  various  statutes,  212,  et  seq. 

•  admissibility  of,  212. 

may  be  used,  though  witness  in  court,  when,  843,  et  seq. 
in  perpetuam  rei  memoriam,  or  de  bene  esse,  385,  844,  et  seq. 

practice  in  New  York,  209,  844. 

admissibility  of,  209,  385,  843-850. 
^         not  admissible  if  witness's  viva  voce  testimony  can  be  obtained  at  trial,  31'J,  844,  845. 

witness  dead,  proof  of,  209,  385. 

witness  sick,  aged,  Sec,  209,  385,  841. 
>       not  evidence  for  or  against  a  stranger,  in  general,  209,  212,  215. 

admissible  on  questions  of  pedigree,  when,  212. 

admissible  on  questions  of  boundary,  when,  212. 

admissible  where  hearsay  competent.     See  title  Mea/rsay. 
admissible  to  show  that  witness  has  sworn  different,  209,  212. 

or  to  support  him  by  showing  his  consistency,  209,  212. 

how  proved  in  such  cases,  976. 
relevancy  of,  212. 

when  part  relevant,  a  general  objection  is  improper,  212. 
in  chancery,  209-212. 
ancient  depositions,  884,  385. 
before  magistrates,  in  criminal  matters,  220,  et  seq. 

in  what  cases  allowed  to  be  taken,  220,  227. 

how  taken,  220,  et  seq. 

to  be  signed  by  witness,  and  certified  by  magistrate,  227,  228. 

in  prisoner's  presence,  227. 

oath  when  to  be  administered,  220,  227. 

evidence  against  prisoner,  when,  227,  228. 

not  to  be  added  to  by  parol,  235. 

inadmissible  if  taken  ex  parte,  221,  222. 

evidence  to  contradict,  or  confirm  witness,  210,  236. 

how  proved,  384,  976. 
before  coroner,  223. 

whether  evidence  against  prisoner,  223. 
before  trustees  under  absconding  debtor  law,  213. 
in  bastardy,  not  evidence,  when,  216, 
taken  ex  parte,  in  general  inadmissible,  212,  216. 
when  admissible  as  a  declaration  in  airtimiio  mortis,  211. 
of  mather  in  case  of  bastardy,  a  16. 
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proof  of,  generally,  275,  385. 

office  copies  admissible,  when,  384,  385,  9T6. 

examined  copy,  384,  die. 

official  character  of  persona  taking,  to  be  preyed,  384,  976. 

how  proved,  384. 
signature  of  officer  to  be  proved,  when,  976. 
deposition  to  be  identified,  384,  976. 
on  indictment  for  perjury  committed  in  deposition,  384. 

if  under  special  authority,  that  must  be  proved,  384. 

otherwise,  if  taken  by  officer  having  general  authority,  384. 

proof  of  swearing  to,  384. 

identity  of  prisoner,  384. 

DEPOSITIONS  AND  EXAMINATIONS, 
in  equity,  when  admissible,  209-211. 
voluntary,  not  admissible,  211. 
expa/rie,  not  admissible,  212,  216, 

right  of  cross-examination,  212,  216,  227. 

opportunity  to  cross-examine,  212,  213. 
Ot  witness  abroad,  214,  230. 
how  taken,  to  be  admissible,  218,  219. 
of  person  since  deceased,  not  admissible  when,  221. 
presumptions  in  regard  to,  229. 
taken  conditionally^  when  admissible,  251. 
how  proved  in  criminal  prosecutions,  384. 

DEPOSITIONS,  i-T  CHAMBERS, 
how  proved,  363. 

before  magistrate,  how  proved,  415. 
in  action,  when  admissible,  383. 
facts  stated  in  legal  proceedings,  receivable  as  an  admission,  383. 

DEPUTY.     See  title  Sheriff. 

of  sheriff,  &c.,  return  on  process  by,  when  valid,  363-377. 
judgment  against,  whether  evidence  against  surety,  133. 
no  bar  to  proceedings  against  sheriff,  when,  133,  134. 
when  a  bar,  52,  53. 
epeoial,  may  serve  and  return  process  in  his  own  favor,  367. 
■' '  of  certifying  officer,  may  authenticate  copies,  when  and  when  not,  443. 

DESIGNATION, 

of  persons  or  things  in  written  instrument,  how  extrinsic  evidence  admissible  as  to,  714,  e< 
seq.    And  see  title  Fa/rol  Evidence. 

DBYISEE.    See  Wills,  Vol.  in. 

DIPLOMA, 

how  far  evidence,  303. 

DISCHARGE, 

of  written  contract,  how  far  may  be  proved  by  parol,  690.    See  title  Parol  Evidence. 
of  insolvent  debtor.     See  title  Insolvent  Discharge. 

DISCONTINUANCE, 

of  suit,  to  be  proved  by  record,  359. 

judgment  upon,  no  bar  to  second  suit.    See  title  Judgments,  Decrees,  &c. 

DISTRESS  WARRANT, 

protects  officer  acting  under,  though  no  rent  was  due,  472. 

DISTRICT  MODUS, 

admissibility  of  reputation  as  to.    See  title  Hearsay,  i,  Tol.  L 

DIVORCE, 

decree  of,  to  show  dissolution  of  man-iage,  96-98. 
made  by  court  of  another  state,  96,  et  seq.,  178. 
made  by  foreign  court,  178. 

concludes  against  subsequent  claim  for  alunony,  or  increase  of  alimoDj',  119. 
may  be  assailed  for  want  of  jurisdiction  or  fraud,  when,  96-98,  178. 
Buit  for, 

conviction  of  adultery,  evidence  of  offence  aa  well  as  marriage.    Anderson  v.  Anders  on 
i  Greenl.  R.  100;  Randall  v.  Randall,  Id.  326;  Bradley  v.  Bradley,  2  Fairf.  R.  367 
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efifect  of,  ag  evidence,  262,  263. 

DUCES  TECUM.    See  titles  Attendance,  Subpcma,  Produciion  of  Writings,  Attachment. 

DUMB.    See  title  Deaf  and  Dumi. 

DUPLICATE  ORIGINAL, 
of  letters,  -what,  5i8. 

whether  admissible,  as  primary  evidence,  648. 
of  notice,  admissible  when,  544^547,  548. 
of  attorney's  bill,  548. 

DYING  DECLARATIONS.    See  title  Hearsay,  YoL  L 

E. 

BASEMENT, 

grant  of,  presumed  from  adverse  enjoyment,  when.    See  Vol.  I,  Presitmpiions,  &e. 

MAST  INDIA  COMPANY, 

books,  inspection  of,  311,  344. 

aCCLESIASTICAD  COURT, 

admissibility  and  effect  of  sentence  in,  13. '   See  title  Judgment. 

how  proved,  399. 
depositions  in,  when  admissible,  219.    See  title  Depositions. 
practice  of,  how  proved,  399. 

SJECTMENT, 

former  verdict  and  judgment  in,  how  far  conclusive,  10. 

in  favor  of  mortgagee  against  mortgagor,  conclusive  that  mortgage  debt  not  usurious, 

when,  15,  18. 
not  conclusive  in  second  ejectment,  when,  108,  409. 
conclusive  to  disprove  fraud,  in  equity,  when,  49. 
conclusive  against  persons  claiming  under  party,  14,  16. 
evidence  in  action  for  mesne  profits,  15,  18,  42. 
against  party  and  privy,  15. 
conclusive  as  to  title  from  time  of  demise,  42. 
of  extent  of  title,  42. 
not  aa  to  title  previous  to  demise,  42. 

conclusive  as  to  defendant's  possession^  when  suit  commenced,  42. 
effect  of  judgment  by  default  in,,  42. 
verdict,  Ac,  in,  against  alienee,  evidence  against  warrantor,  how  far,  121,  128,  131,  132. 
verdict,  &c.,  in  trespass,  q.  c.  f.,  whether  conclusive  as  to  title  in  ejectment,  46,  112, 

387-388. 
award  on  question  of  title,  efifect  of  in  ejectment,  409,  et  seq. 
decision  in  forcible  entry,  effect  of  in  ejectment,  112. 

in  summary  proceedings,  to  obtain  possession,  266,  267. 
offence  viewers,  255,  256. 

BLBCTION.     See  same  title,  Yol.  Ill 

decision  of  canvassers  of,  how  far  conclusive,  130. 

BNDOWMENT  OF  YIOARAGE, 
proper  custody  of,  439,  441. 

laiROLLMBNT, 

of  decree,  need  not  be  shown,  when,  380. 

origin  of,  383. 
of  lease,  &c,  and  proof  by  examined  copy,  582. 
of  deed,  indorsement  of;  350. 
examined  copy  of|  351,  579. 

KNTBIES.    See  titles  Hearsay,  BooTcs. 
in  public  books,  how  proved,  443. 
in  public  books  of  another' state,  how  proved,  443,  444. 
in  register  of  births,  deaths,  marriages,  &c.,  280-2S7. 

proof  of,  281,  285. 
In  register  of  vessels,  285. 

proofed  281,285. 
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in  log-book,  286.    See  title  Log-look. 

proof  of,  285,  286. 
in  vestry-book  of  parish,  281. 

proof  of,  282. 
in  minute-book  of  sessions,  to  prove  license  granted,  288. 

in  prison-books,  288. 
in  books  of  a  bank.    See  title  Bank,  Bank-iooJc. 

admissible,  when,  287. 

proof  of,  28'?,  443. 
in  corporation-books,  generally.     See  title  Corporation. 

books  of  municipal  corporation,  295,  296. 
proof  of,  297,  298. 

books  of  private  corporation,  295.     See  title  Corporation. 
proof  of,  295,  et  seq. 
in  books  of  religious  societies,  298. 

proof  of,  298. 
in  books  of  record,  effect  and  proof  of,  390,  et  seq. 
of  proceeding  by  inferior  courts,  necessary,  when,  390,  391. 
by  justice  of  the  peace,  reqtiired  by  statute,  391. 
in  parish-books.     See  title  Hearsay,  Vol.  I. 

in  family  books,  &c.,  as  matter  of  reputation.    See  Hearsay,  ii,  ToL  I. 
against  interest  of  deceased  party,  admissible.     See  Hearsay  v,  Tol.  I. 
made  in  the  course  of  office  or  business.    See  Hearsay,  vi. 
when  admissible  as  secondary  evidence,  672,  673. 

EPISCOPAL  SEE, 

papers  relating  to,  how  proved,  437. 
proper  place  of  custody  for,  438. 

EQUITY.     See  titles  Answer,  Ohamcery. 

proceedings  in,  effect  of,  as  evidence.    See  diffefeftd  titles, 
trusts  raised  in.    See  title  Parol  Evidence. 

EQUITY  OP  REDEMPTIOK     See  title  Redemption. 

ERASURE, 

in  deed,  whether  attorney  bound  to  answer  as  to.    See  title  Privileged  CommunicatuM, 

Vol.  I. 
in  ancient  documents,  effect  of,  482,  483. 

ESTOPPEL.     See  same  title,  Vol.  L 

how  far  applicable  to  judgments,  26-46.    Aiid  see  title  Judgineni. 
by  verdict  or  judglnent.    See  title  Judgments,  Decrees,  Ac. 
by  deed.    See  titles  Parol  Evidence,  Admissions,  Vol.  1. 
by  recital  in  deed.     See  title  Recital. 

EVIDENCE.    See  titles  Hearsay,  Parol,  Presumption,  Wiiness,  Writing,  in  this  and  in  VoL  L 
best  evidence  to  he  given.    See  title  Secondary  Evidence. 
meaning  and  extent  of  rule,  610-514. 
inferior  evidence,  where  writing  exists.     See  title  Secondary  Evidence. 

writing,  generally  best  evidence  of  transaction  evinced  by  It,  610,  et  seq. 
exceptions. 

receipts,  612,  652,  667. 
memoranda,  512. 
bUl  of  parcels,  672. 
bill  of  sale,  when,  672. 

when  best  evidence  of  contract,  672,  740. 
letter  of  credit,  672. 
other  instruments,  612. 
writing  always  the  best  evidence  of  its  own  contents,  BlO-614. 
time  of  commencing  suit,  611. 
custody  of  writing,  611. 
existence  of  writing,  511. 
sale  of  note,  511. 
practice  to  accept  bills,  614. 
best  evidence  of  expcution  of  written  instrument.    See  titles  Writing,  Attesting  Witness, 

Handwriting. 
best  evidence  of  handwriting.     See  title  Handwriting. 

best  evidence  of  entry.    Bee  titles  Entry,  Hearsay,  Corporation  Book,  Bank-Book. 
rule  requiring  best  evidence  dispensed  with,  when.    See  titles  Secondary  Evidence,  WHtinf. 
by  admission,  when.    See  title  Admission,  Vol.  I. 
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by  statute,  511.    'Watennan  V.  Eobinson,  5  Mass.  Rep.  303. 
writing  in  possession  of  other  party.    See  title  Notice. 

in  possession  of  person  not  obliged  to  produce  it,  615.    See  titles  Production  of 

Writings,  Attorney  or  Govmel,  in  this  and  in  Vol.  I. 
dispensed  with  on  ground  of  convenience,  when,  514. 

lost  or  destroyed.    See  titles  Loss,  Secondary  Evidence,  WiU,  in  thffi  atid  in  Vols.  I 
>  and  m. 

out  of  the  state,  515. 
on  file  in  a  public  office,  515. 
when  writing  is  only  collaterally  in  question,  613. 

in  prosecution  for  forgery,  kc. — other  forged  bills.    See  Vol.  I. 
rule  on  voir  dire,  814,  875. 
voluntary  destruction  or  mutilation  of  writing  precludes  party  from  giving  parol  proof, 

when,  516 ;  notes  to  Vol.  III. 
presumption  against  party  withholding  best  evidence,  after  notice  to  produce,  532,  536. 

BXAMIN'ATION'.    And  see  titles  Gross-exammcUion,  Depositions. 

in  bankruptcy,  when  receivable  as  admission,  see  title  Bearsay,  viii,  Vol.  I. 
of  accused,  confession  made  in,  see  title  Hearsay,  ix.  Vol.  I. 

taken  before  magistrate  (under  11  &  12  Vict.  c.  42,  §  18),  231,  241. 

should  be  reduced  to  writings  241. 
whether  allowable  to  question  accused,  241. 
not  to  be  taken  on  oath,  241. 
if  so  taken  cannot  be  received,  241,  242. 

if  purportingto  be  so  taken,  whether  evidence  admissible  to  prove  acouaed  not  sworn,  242. 
caution  to  accused,  242. 

what  extent  of  caution  requisite,  243, 
whether  caution  must  be  proved  independeiltly',  244. 
statement  of  accused  to  be  read  over  to  him,  and  signed  by  magistrate,  244. 
Signature  of  accused  not  expressly  required,  244. 
if  reduced  to  writing  may  be  proved  by  parol,  244,  245. 
signature  of  magistrate  omitted^  245. 
examination  not  signed  by  magistrate,  but  Signed  by  accused  or  admitted  to  be 

true,  245,  246. 
examination  neither  required  nor  admitted  to  be  true,  parol  evidence  of,  245,  246. 
if  not  reduced  to  writing  may  be  proved  by  parol,  245,  246. 
material  parts  omitted  may  be  supplied  by  pai:ol,  246. 

reasons  for  this  rule,  246,  247. 
statements  by  accused  not  under  examination  may  be  pt'oted  by  parol,  248. 
statements  made  during  examination  of  witnesses,  249. 

should  be  taken  down  in  writing,  249. 
magistrate's  return  that  accused  declined  saying  anything,  when  in  fact  he  said  some- 
thing material,  249. 
several  written  examinations,  but  not  all  returned,  249. 
informal  examination  on  former  occasion,  249,  250i 
Informal  or  irregular,  may  be  used  to  refresh  memory  of  witness,  250. 
not  evidence  against  another  party,  250. 
how- proved,  220. 
of  witness  on  trial,  how  to  be  conducted,  872,  877,  et  seq. 
as  to  competency, 

on  voir  dire,  872-877.     See  titles  Voir  Dire,  -Interest,  and  Witness. 
in  cross-examination,  873-875. 

how  far  rule  as  to  secondary  evidence  relaxed,  874,  875. 
in  chief,  order  of,  at  Nisi  Prius,  875,  877,  878  etseci.    And  see  title  Trial. 
separate  examination  of  witnesses,  885-888. 
leading  question,  what,  888,  «<  seq. 
when  allowed,  890,  891. 

where  witness  unwilling,  891,  et  seq. 
in  contradiction  of  former  witness,  888,  893. 
question  which  assumes  a  fact,  not  proved,  Harrison  v.  Rowan,  3  "Wash.  0.  C;  R.  680, 

582  ;  People  v.  Mather,  4  Wend.  248,  249 ;  1  Starkie's  Bv.  133. 
evidence  as  to  belief  or  impression,  916. 

opinion  of  witness,  Jeff.  Ins.  Oo.  v.  Cotheali  7  Wend  78;  9  Bing.  333;  4  Cowen,  355 ; 
17  K  T.  Rep.  340. 
must  be  produced,  when,  577. 
allowed;  though  not  written  by  witness,  when,  571,  921,  923 ;  but  see  17  N.  Y. 

Rep.  134. 
at  what  time  must  have  been  made,  921,  922. 
copy  inadmissible,  921,  922.  / 
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when  memorandum  may  be  read  by  witness  to  jury,  567,  91T,  et  aeg. 
memorandum  by  witness,  since  become  blind,  to  be  read  to  him,  923. 
cross-examination,  rules  as  to.     See  title  Cross-Examinaiicn. 
of  prisoner,  before  magistrate.    See  title  Depositions. 

BXCHBQUEE, 

judgment  of,  in  rem  (condemnation  of  goods),  admissibility  and  effect  of,  99.    See  title  Jvdf- 

ment. 
judgment  in  personam  (conviction  for  penalties),  100. 

of  acquittal,  100. 
inquiaition  by  warrant  of,  when  admissible,  26T. 

EXCEPTIONS,  BILL  OF.    See  title  BiU  of  Exceptions. 

EXCOMMUNICATION, 

sentence  of,  for  incontinency,  inadmissible  on  issue  of  legitimacy,  91. 

EXECUTION, 

writ  oi  fieri  facias, 

return  upon,  evidence,  when,  363  el  seq.    See  title  Eetwm. 
proved  by  copy  of  record,  when,  377. 
not  by  docket  entries  of  clerk,  377. 
by  secondary  evidence,  when,  376,  377. 
time  of  suing  out,  provable  by  parol  in  contradiction  of  its  date,  378. 
evidence  without  producing  judgment,  when, 

for  ofBoer,  sued  by  defendant  in  execution,  363,  377. 
for  ofiBcer,  sued  by  stranger  without  pretence  of  title,  363. 
for  officer,  suing  such  stranger  for  property  taken  under,  when,  363. 
for  officer,  suing  vendee  for  purchase  money,  363. 
for  plaintiff  in  execution,  suing  officer,  &c.,  for  money  coUeoted,  363. 
.  not  for  officer  claiming  as  against  stranger  showing  primo/ocie  title,  when,  565. 
not  for  officer  seeking  to  attack  sale  because  of  fraud  as  to  creditors,  363-377. 
not  for  plaintiff  in  execution,  sued  by  defendant,  when,  363  eJ  seq. 
not  for  purchaser,  deraigning  title  under,  364  et  seq. 
valid  on  its  face,  protects  officer  and  his  assistants,  when,  363.    See  titles  Officer,  Ptocest. 
void,  not  to  protect  purchase  under,  364. 

otherwise,  where  merely  erroneous  or  irregular,  154,  364. 
void  on  its  face,  not  to  protect  officer,  when.    See  titles  Officer,  Process. 
issued  by  justice. 

void,  and  as  to  whom,  when,  150,  152,  154. 
not  amendable,  when,  165. 

EXECUTOR  OR  ADMINISTRATOR.    See  titles  Prolate,  Letters  Testammtary  andefAdmm 
istration,  in  this  and  in  Tols.  I  and  III. 
appointment  of,  how  proved,  75-84. 

possession  of  document  by  one,  considered  as  possession  of  co-executor,  522-624. 
right  to  sue  as  such,  admitted  by  pleadings,  when,  76,  77. 
title  of,  proved  by  letters  testamentary  or  of  administration,  76,  77. 
executor  protected  in  acting  under  will  which  is  ultimately  set  aside,  75. 
and  entitled  to  commissions,  &c.,  75,  76. 
donees  or  purchasers  under  him  protected,  75,  76. 
administrator  protected,  though  letters  afterwards  repealed  on  account  of  a  will  fonnd^ 

when,  75,  76. 
sale  of  real  estate  by,  under  order  or  decree.     See  title  Judgments  Decrees,  &c. 
deed  by,  under  order  or  decree.    See  titles  Deed,  Power. 

EXEMPLIFICATION, 
what,  844. 

of  records,  344.    See  title  Record. 
under  seal,  343,  344. 
ancient,  343,  344. 
of  probate.    See  titles  Probate,  Letters,  Testamentary  or  of  Administration. 
of  letters  patent,  301,  302. 

granted  by  another  state,  445,  592. 
of  foreign  judgment.     See  title  Foreign  Judgment. 

EXPENSES, 

of  witness,  in  civil  cases,  827. 
in  criminal  cases,  836. 

EXTENT, 

ancient,  when  admissible  la  evidence,  294. 
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BXTRnJSIO  ETIDEITCE.    See  title  Paurol  Evidence. 

KXTRINSIO  FACTS, 

reference  to,  in  written  instniment,  effect  of,  738. 


F. 

FEES, 

of -witnesses,  in  civil  oases,  811-814.    See  title  Attendance. 
tender  of,  on  subpoenaing,  819,  827. 
foreign  witnesaes,  811,  812. 
ofBcera  attending  with  official  papers,  812. 
surveyors,  812. 
taxation  of,  811  el  seq. 
action  for,  by  vritness,  811-814. 
not  generally  allowed  in  criminal  cases,  81 1  e<  seq. 

expenses  of  foreign  witnesses,  allowed,  when,  838. 
of  poor  persons,  836. 
order  for  allowance,  836. 
of  sheriff,  for  bringing  up  prisoner  on  habeas  corpus,  824. 

to  be  tendered,  when,  824. 
of  attorney  and  other  officers,  on  putting  off  cause,  869-870.    See  titles  Costs,  Puttinj  off 
Trial. 

FELONY, 

costs  in,  836  et  seq.    See  title  Wiiness. 

FEME  COYEST.    See  title  Busband  and  Wife,  Vol.  I. 

answer  of,  in  chancery,  not  evidence  against  husband,  73. 

deed  of  conveyance  by,  how  executed  and  acknowledged,  689  et  seq. 

FENCES, 

written  notice  to  repair,  may  be  proved  by  parol,  without  notice  to  produce  it,  when,  546,  B4T. 

FENCE  VIEWERS, 

decision  of,  as  to  partition  fence,  not  evidence  on  question  of  title,  255. 
as  to  damages  done  by  cattle,  effect  of,  259. 

FIESI  FACIAS.    See  titles  ExecmHon,  Writ. 

secondary  evidence  of,  admissible,  when  original  lost,  357. 

FINE.    See  title  Imprisonment. 

assurance  by,  proved  by  chirograph,  350. 
by  proclamations,  350. 

FOREIGN  COURT.    See  titles  Admiralty,  Foreign  Judgment. 
proceedings  of,  how  proved,  419. 
practice  of,  how  proved,  435. 

FOREIGN  JUDGMENT  OR  DECREE.    See  title  Admiralty. 
how  proved,  399,  416,  417-427. 
by  an  exemplified  copy,  when,  417. 
how  proved  in  New  York  and  other  states,  417,  etseq. 
mode  of  proving,  when  authenticated  by  seal,  418,  419. 

of  neighboring  state,  how  proved,  420,  et  seq.    See  title  Judgments,  Decrees,  &c. 
when  conclusive,  169-172.     See  title  Judgment. 
of  United  States  court,  not  to  be  treated  as  foreign,  in  state  court,  186.  , 

how  tried,  on  issue  ofnid  Mel  record,  386,  417,  426. 
effect  of,  when  sought  to  be  directly  enforced,  183-185,  196,  et  seq. 
effect  of,  when  incidentally  in  question,  185,  186. 
not  conclusive,  unless  so  where  rendered,  185,  195. 
examinable  on  the  merits,  how  far,  184-186. 
on  questions  of  marriage,  divorce,  ko.,  17.8. 
in  criminal  oases,  183,  184. 
may  be  assailed  for  lack  of  jurisdiction,  195,  el  seq. 

in  respect  to  origin  and  constitution  of  court,  95,  96,  196. 
presumptions  as  to,  95,  96. 

in  respect  to  court's  compliance  with  local  law  as  to  jurisdiction,  195. 
presumption  as  to,  196,  196. 
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local  law,  when  and  how  to  be  proved,  196. 
in  respect  to  power  of  sovereignty  under  which  court  acted,  195. 

over  persons  resident  abroad,  196-199. 

over  property  situate  abroad,  196-199. 

over  persona  coming  within  sovereignty,  196. 

over  persons  forced  within  sovereignty,  196. 

over  property  within  territory,  196. 
notice  to  persons  necessary,  to  bind  in  personam,  195,  etseq. 

presumptions  as  to,  195-19T. 

constructive,  not  sufficient,  19'7-203. 

must  be  personally  served,  19'7. 

must  be  served  within  territorial  jurisdiction  Of  aoycreignty,  197. 

statement  of  notice  or  appearance  in  record,  how  far  conclusive,  197,  198. 
appearance  confers  jurisdiction,  when,  191. 
proof  of  foreign  judgment,  &o.,  198,  417-427. 

inferior  evidence  admissible,  when,  417,  ei  seg. 

histories  admissible,  to  show  situation  of  foreign  country,  with  a  view  to  requisites  of 
authentication,  299. 

FOREIGN  LANGUAGE, 

writing  in,  may  be  explained  by  parol  evidence,  703'.    Atid  See  title  Parol  Evidence. 

yOBBIGN  LAW, 
how  proved,  427. 

by  skilled  witness,  427,  428,  435. 

reference  to  books,  435. 

practice  of  court,  435. 
commercial  regulations,  435. 
rule  in  America  as  to  proof  of  foreign  seals,  446. 

of  foreign  laws,  436. 
rule  as  to  proof  of,  how  far  applicable  as  between  the  states  of  the  Union,  428-435. 
what  witnesses  competent  to  prove,  435. 

Jb&ElGN  Law,  and  law  op  NEIGHBOEmG  STATE, 
not  judicially  noticed,  190,  428. 

state  laws,  noticed  by  courts  of  United  States,  429. 
rule  as  to  private  acta,  434. 

laws  of  Congress,  noticed  by  state  courts,  190,  429. 
rule  as  to  private  acts,  434. 

laws  of  one  state  operative  in  another,  rule  as  to,  429. 
not  proved,  court  will  act  on  its  own  laws,  429,  430. 

rule  where  one  state  once  constituted  part  of  another,  429,  430. 
common  law,  presumed  to  prevail  abroad,  when,  430. 
law  abroad  respecting  usury  or  infancy,  to  be  proved,  430. 
written  foreign  law,  430,  435. 

how  proved.  430,  431,  432. 
written  law  of  another  state,  430. 

how  proved,  430,  431,  432. 

time  of  passage,  how  proved,  434. 

duration  or  repeal  of,  how  proved,  434. 
unwritten  law  of  another  state  or  county,  how  proved,  433,  435. 
presumed  written,  when,  433. 
whether  to  be  proved  to  the  court,  or  as  tacts  to  jury,  433,  434. 

FOREIGN  STATE, 

acts  of,  how  proved,  439.    Aftd  see  Inirod.  OhOjp.,  Vol.  I. 

FOREIGN  WITNESS, 

how  to  give  evidence,  872,  883. 

FORGERY  AND  COUNTERFEITING, 

conviction  for,  when  evidence,  upon  Question  of  genuineness  of  doounlent,  51. 
inspection  of  document  for  the  purpose  of  detecting,  330. 

party  injured  competent  in  prosecution  for  forgery,  when,  606.     9  Geo.  IV,  c.  32,  §  2 ;  Rex 
v.  Pigeon,  1  Carr.  &  Payne,  98.     See,  also.  Rex  v.  Young,  Peake'a  Ad.  Cas.  288 ;  State  v, 
Whitten,  1  Hill  (S.  0.)  R.  100;  Simmons  v.  Th6  State,  7  Ham.  R.  pt.  1,  p.  116. 
forgery  may  be  proved,  without  calling  alleged  writer,  when,  605-607. 
of  bank  bills  or  checks,  how  proved,  605-607,  611. 

by  persona  denting  knowledge  from  dealing  in  the  bills,  or  at  the  bank,  when,  605-607. 
officers  oi  bank,  need  not  be  caUed,  605-607. 
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nor  persona  who  have  seen  them  write,  605,  601. 
opinion  of  experts,  how  far  admissible,  604-613. 

FORNICATION, 

sentence  of,  not  admissible  on  question  of  legitimacy,  51. 

FRANCE, 

law  of,  with  respect  to  foreign  judgments,  208. 

FRAUD, 

as  to  written  instrument,  admissibility  of  parol  evidence.    See  title  Parol  Evidenct. 
when  judgment  may  be  impeached  for,  47,  95-98,  193.     See  title  Judgmettt. 

not  by  party  to  proceeding,  47. 
where  instnmaent  produced  impeached  for,  488. 


GAZETTE, 

principle  of  admissibiUty  in  evidence,  275. 

evidence  of  acts  of  state,  275. 

not  of  matters  of  private  interest,  275,  et  seq. 

notices  in,  how  far  admissible,  276. 

evidence  of  notice  of  dissolution  of  partnership,,  when,  2'f6,  277. 

GRANT, 

ancient,  when  evidence  of  usage  admissible  to  explain,  800-802. 
from  crown,  when  presumed.    See  Presumptions,  (fee,  Vol.  I. 
to  abbey,  &o.,  proper  custody  of,  438,  441. 

GUARDIAN, 

letters  of  guardianship  by  Probate  Court,  evidence  of  insanity  of  ward,  when,  75. 


EABEA8  CORPUS, 

for  Attendance  of  prisoner  ZR  witness,  823-826. 
discharge  upon,  protects  ofHcer  acting  under,  13(3. 

otherwise,  where  lack  of  jurisdiction  appears,  142,  l43. 
ad  tesUjicandum,  822,  el  seq.     See  title  Attmdance. 
for  witness  in  custody,  822. 
soldier  in  army,  823. 
infant  enlisted  at  "West  Point,  823. 
seaman  on  board  man  of  war,  824. 
in  New  York,  from  what  courts  to  issue,  824. 
allowed  by  what  officers,  824. 
to  testily  in  what  eases,  827. 
in  United  States  Courts,  824,  827. 
at  common  law,  827. 

form  of  writ,  and  practice  in  obtaining,  ifco.,  SSS,  el  seq-.. 
duty  of  sheriff  upon  writ,  824. 

HANDWRITING.    See  title  Forgery  and  CbiiMtafeim^,  In  thia  and  in  Vol.  I. 
may  be  proved  vidthout  calling  writer,  596,  604,  605. 

may  be  proved  without  calling  alleged  writer,  wheh,  604^607.    See  title  i?6f^«fj^. 
proof  of, 

where  written  in  presence  of  witness,  59S'. 
evidence  of  witness  who  has  seen  person  write,  595,  596. 
general  rule,  596,  597. 
degree  of  belief  as  to  handwriting,  598. 
from  correspondence  with  writer,  599. 

witness  acquainted  with  other  writings  Of  the  ■ifrritel',  601. 
Witness  need  not  be  correspondent  of  writer,  601. 
'    extent  to  which  such  proof  is  admitted,  602. 
proof  of  identity  of  tvriter,  602. 
what  not  suffleient,  602. 
what  sufficient,  603. 
by  whom  identity  may  be  proved,  603. 
evidence  as  to  genuineness  of  handwriting,  603,  d  seq. 


1052  INDEX. 

HANDWRITING — tmtvnwd. 

comparison  of  handwriting,  not  admissible,  609,  610,  et  seg. 
refreshing  memory  by  looking  at  paper,  614. 
where  jury  may  compare  writings  in  evidence,  615. 
papers  in  proof  in  the  cause,  615,  616. 
irrelevant  papers  not  to  be  compared,  616. 
whether  irrelevant  papers  may  be  shown  to  witness,  to  test  his  knowledge, 

616,  617. 
evidence  of  handwriting  of  irrelevant  papers  inadmissible,  6lT. 
admissible  by  statute,  616. 
ancient  writings,  618. 

inspection  allowed,  618. 
whether  comparison  allowed  at  trial,  619. 
difference  as  to  comparison  of  ancient  and  modem  vmtings,  619. 
standard' of  handwriting  purposely  acquired,  620. 
limitation  of  the  rule,  628,  629. 

knowledge  of  writing  obtained  in  course  of  business,  629. 
by  one  who  has  seen  person  write,  597,  630. 

witness  having  seen  party  write  but  once,  597. 

having  seen  him  write  with  a  view  to  the  trial,  597. 
having  seen  him  write  initials  or  only  part  of  his  name,  598. 
by  one  who  has  received  or  seen  letters  from  party,  599. 

witness  competent,  though  letters  not  addressed  to  him,  599,  600. 
proof  of  witness  having  acted  on  the  letters,  necessary,  when,  599,  600. 
by  one  who  has  examined  authentic  specimens,  600. 
knowledge  of  authenticity,  how  to  be  acquired,  599. 
authenticity  of  specimens  doubtful,  599,  600. 

rule  as  to  bank  bills,  605-607.    See  title  Forgery  and  Gownterfeiting,  in  this  and  in 
Vol.  L 
comparison  of  hands  by  witnesses, 
what  is  such,  605-607,  610-614. 
not  allowable,  604,  et  seq.,  610-614. 

reason  of  rule,  604-607. 
oases  distinguishable  from  mere  comparison,  605-609,  614. 
witness  may  compare  to  refresh  his  recollection,  604,  et  seq. 
when  allowed  in  aid  of  other  jJroof,  604,  et  seq. 
rule  as  to  ancient  writings,  608,  618. 
comparison  by  jury, 

how  and  under  what  limitations  allowed,  604,  611,  612,  et  seq, 
specimens  to  be  pertinent  to  issue,  605,  et  seq. 

as  to  specimens  introduced  for  the  sole  purpose  of  comparison,  605,  et  seq. 
erperts,  when  allowed  to  testify  as  to,  605-608. 
weight  and  credit  of  testimony  as  to, 

witness  should  at  least  testify  to  his  opinion  or  belief;  597. 
whether  swearing  to  resemblance  merely,  is  sufficient,  598. 
impression  of  witness,  whether  admissible,  597. 
witnesses  expressing  doubts,  597,  598,  608. 

having  slight  means  of  knowledge,  597,  598. 
swearing  from  a  single  specimen,  598. 
from  a  specimen  by  initials,  698. 
founding  opinion  on  matters  extrinsic,  597,  598. 
having  prepossessions  against  signature,  608. 
conflicting  in  their  reasons,  but  concurring  in  result,  608,  609. 
conclusions  drawn  from  dissimilitude,  how  to  be  weighed,  608. 
from  simihtude,  608. 
of  marksman,  how  proved,  492,  500. 
obscure  or  difficult  to  be  read,  how  deciphered,  733. 

whether  court  or  jury  to  say  what  words  are,  733,  734. 

HBAESAT.    See  same  title,  Vol.  I. 

HIGHrWAT, 

finding  of  jury  as  to  encroachment,  conclusive,  how  far,  259. 

inquisition  of  damages  under  turnpike  act,  conclusivo,  how  far,  129,  158,  267,  268. 

protects  turnpike  and  its  agents,  129,  158,  267. 

not  invalidated  by  showing  one  of  the  appraisers  not  a  freeholder,  129,  267,  268. 

not  examinable  collaterally,  save  as  to  jurisdiction,  129,  158,  267. 

recitals  in,  how  far  evidence,  158. 
decision  of  sessions  in  laying  out,  effect  of,  144. 

Impeachable,  for  lack  of  jurisdiction,  144. 
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decision  of  comtnisaipners  of,  that  one  is  not  exempt,  conclusive,  129,  130. 
decision  of  overseer  of,  that  one  is  in  default  for  not  working,  effect  of,  130. 

conclusive  to  protect  overseer,  130. ' 
notice  in  writing  to  overseer  of,  to  remove  obstructions,  whether  provable  by  parol,  withont 
accounting  for  notice,  546. 

HISTORY, 

general,  how  far  admissible,  298-301. 

effect  of,  as  evidence,  299,  300. 

inadmissible  as  to  private  rights,  or  particular  custom,  299. 

or  boundaries  of  parishes,  300. 
admissible  to  show  political  situation  of  foreign  country,  with  a  view  to  the  authenticity  of 

a  record  of  such  country,  299,  300. 
of  a  particular  town  or  city,  inadmissible,  when,  299-301. 
not  admissible,  to  prove  recent  facts,  299,  301. 
not  admissible,  if  author  living,  when,  299,  SOl. 

HOLLAND, 

law  o^  with  respect  to  foreign  judgments,  208. 

HUSBAN'D  AND  WIFE.    See  Introd  Chap,  and  same  title,  Tol.  I.    And  see  titles  Maariagi, 
Divorce. 
judgment  against  wife,  no  bar  to  suit  against  husband,  when,  114. 

against  husband  and  wife,  no  bar  to  suit  against  husband,  when,  112. 
award  pursuant  to  submission  by  wife,  not  binding  on  husband,  408. 
submission  by  husband  as  to  wife's  real  estate,  effect  o^  as  against  her,  408. 
deed  of  gift  to  wife,  delivered  to  husband,  valid,  660. 


I. 

IDENTITY, 

how  proved  generally,  B05,  501. 
identity  of  name,  when  sufficient,  608. 

signature  of  letter,  508. 

acceptance  of  bill  of  exchange,  508. 
where  identity  of  name  not  sufficient,  509. 
same  rule  as  actions  ex  delicto,  509. 
in  criminal  proceedings,  510. 
of  defendant  in  chancery,  how  proved,  382. 

of  writer,  when  necessary  to  confirm  proof  of  handwriting,  505,  507,  602. 
of  person  or  thing  in  written  instrument,  when  extrinsic  evidence  admissible  to  explain,  111 

et  seq.    And  see  title  Parol  Evidence. 
of  party  executing  instrument,  when  necessary  to  be  proved,  506,  50T. 

presumed  from  identity  of  name,  when,  506,  50Y. 

that  party  executing  is  the  attesting  witness,  not  presumed  from  identity  of  name,  493. 

directory,  whether  evidence  on  question  of,  302. 
of  correspondent,  as  party  executing  instrument,  when  to  be  shown,  599. 

presumed,  when,  599. 

ILLEGALITY.    See  title  Consideration,  in  this  and  in  Yol.  L 
ILLEGITIMACY.    See  titles  Legitimacy,  Bastardy,  Vol  1. 

ILLNESS, 

of  attesting  witness,  effect  of,  499. 

INOOMPBTENOY.    See  titles  Competency,  Witness,  and  Tola.  I  and  IIL 
of  attesting  witness,  effect  of,  492,  493. 
party  cannot  object  to  the  incompetency  of  his  own  witness,  906.      2  Edw  Ch.  E  399  •  3 

Stew.  Bep.  137  ;  4iHar.  &  John.  1,  6,  93.    And  see  2  Litt.  219,  contra.  ' 

must  be  proved  by  party  objecthig,  873. 
objection  when  and  how  to  be  taken,  873  ei  seq. 

INDENTURE.    See  title  Apprentice. 

of  apprenticeship,  what  sufficient  inquiry  for,  to  admit  secondary  evidence,  556. 
proper  custody  of,  656,  667. 
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INDICTMENT.     See  titles  Acquittal,  Conviction. 
allegation  of  indictment  found,  how  proved,  348. 

copy  of;  not  to  be  had  by  (iefeudaut  without  order  of  court,  wlien,  305,  306.    Se9  titw 
Inspection. 

niDOESBMBNT.    See  titles  Enrollment,  Eearsay,  Vol.  I. 

parol  evidence  to  add  to  or  explain,  admissible,  when,  670,  67 1. 

usage  admissible  to  affect  terms  of,  when,  728. 

local  usage  not  admissible  to  vary  general  rule  of  cotpmercial  law,  728. 

INFAMY.    See  title  Conviction. 

effect  of  conviction  by  foreign  court,  or  court  of  another  state,  181,  183-191,  942,  945. 
rule  as  to  conviction  abroad,  181,  183-191,  942. 
proof  of  judgment  necessary,  347,  348.    See  title  Conviction. 
rule  as  to  conviction  abroad,  183-191,  942,  945. 
witness's  testimony  admitting  conviction,  does  not  disqualify, 
how  far  credit  affected  thereby,  181,  183,  942. 

INFERIOE  COURT.    See  title  Judgments  Decrees,  &c. 

judgment  of,  how  far  conclusive,  104,  105  et  seq.    See  title  Judgment. 
and  proceedings  of,  how  proved,  386,  387.    See  title  Hearsay  vi,  VoL  I. 
what,  105-108. 

superior  court  regarded  such,  in  the  exercise  of  summary  powers,  when,  105. 
judgment  or  decision  of, 

admissibility  and  effect,  same  as  in  respect  to  judgments,  &c.,  of  superior  cautts,  106, 
et  seq. 
to  prove  res  judicata, 

considered  in  reference  to  parties,  &c.,  124,  144,  et  seq. 
in  reference  to  subject  matter,  106,  141. 
to  prove  rem  ipsa/m,  128,  et  seq. 
presumptions  as  to, 

jurisdiction  not  presumed,  137,  156. 
regularity  presumed  after  jurisdiction  shown,  156. 
rule  on  certiorari,  appeal,  &c.,  137-139. 
examinable,  how  far, 

directly,  as  on  certiorari,  appeal,  &c.,  137-139. 
collaterally,  not  assailable  for  mere  error,  &c.,  137-166. 
but  may  be  for  want  of  jurisdiction,  137,  et  seq. 

want  of  in  respect  to  subject  matter,  141,  et  seq. 
in  respect  to  parties,  144,  et  seq. 
in  respect  to  process,  146,  et  seq. 
in  respect  to  mode  of  constituting  court,  and  the  qualification  of  ita 

members,  148,  149,  et  seq. 
in  respect  to  time  and  place  of  holding  court,  &o.,  148,  et  seq. 
,   in  respect  to  other  matters,  148,  149. 
consequences  of  want  of]  in  respect  to  parties  and  others,  149,  et  seq: 
consent  confers  j\irisdiction,  when,  104. 
appearance  confers  jurisdiction,  when,  164. 
proeeedings  of,  should  appear  by  writing,  155,  156. 

when  valid,  though  not  in  writing,  156,  156,  389,  390. 
presumed  in  writing,  when,  396, 
valid,  though  informal,  84,  165. 
proof  of, 

jurisdiction  must  be  proved,  166. 

recitals  in  proceedings,  how  far  evidence  of  jurisdictional  and  other  facts,  157,  389. 
entries  in  books,  &c.,  evidence,  389,  390. 
entries  must  be  ofiBcial,  390. 
court  held  by  justice  of  the  peace.     See  title  Justice's  Court. 
court  martial.     See  title  Court  Martial. 
court  baron.    See  title  Court  Baron. 

court  of  special  sessions  or  inferior  criminal  court.     See  title  Judgments,  Decrees,  &<;. 
decisions  in  various  summary  proceedings.     See  title  Judgments,  Decrees,  &c. 
pf  another  state,  proceedings  in,  how  authenticated,  417,  420,  et  seq.    And  see  titles  Jus- 
tice's Court,  Judgments,  Decrees,  &c. 

INFORMATION, 

before  magistrate  in  criminal  cases,  when  admissible  in  evidence,  220,  et  seq.    See  title 

Depositions. 
when  presumed  to  be  lost,  565. 

INFOEMBB.     See  Tol.  I. 
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INQUEST, 

coroner's,  botr  far  admissiblo  iii  civil  esses,  51. 

INQUIRIES, 

what  sufficient  to  account  for  abaeacp  of  attesting  witness,  493,  498  et  seq, 
after  missiug  document,  559  et  seq. 

INQUISITION, 

admissibility  and  effect  ofj  262. 

nature  of,  262. 

partakes  of  judicial  character,  262.  ' 

domesday-boolr,  263. 

uses  of,  263. 
post  mortem,  nature  of,  263. 

evidence  in  matters  of  pedigree,  264.     And  see  title  Hearsay,  ToL  I, 

irregular,  inadmissible,  264. 

where  several,  admissible  though  contradictory,  264. 

not  conclusive,  265. 
heralds'  visitation,  265. 
by  warrant  of  Court  of  Exchequer,  26T. 
by  order  ofJHouse  of  Commons,  267. 
by  sheriff,  as  to  property,  not  admissible,  261. 
by  coroner  not  conclusive,  268. 
judgment  on  quo  wa/rranlo,  268. 
surveys  of  ecclesiastical  benefices,  269. 
valor  beneflcioru/m,  269,  2'!0. 

effect  of  ecclesiastical  inquisitions,  210. 
parliamentary  survey,  211. 
how  proved,  414. 
by  coroner,  223. 

by  jury  under  landlord  and  tenant  law,  effect  of,  261. 
by  appraisers  under  turnpike  law,  261. 
of  lunacy,  evidence  of  lunacy  of  grantor  in  a  deed,  266. 

finding  grantor  a  lunatic  prior  to  inquest,  evidence  of  lunacy  during  that  time,  268. 

evidence  against  strangers,  266. 

not  evidence  of  lunacy  if  it  only  find  him  "  incapable  of  managing  his  affairs,"  266. 

prima  facie  evidence  only,  against  strangers,  266. 

effect  of,  how  rebutted,  266. 

conclusive  in  favor  of  lunatic,  when,  266. 
post  mortem,  263. 
by  sheriff's  or  constable's  jury,  on  question  of  property,  268. 

not  conclusive  on  question  of  property,  268. 

finding  property  out  of  defendant,  entitles  officer  to  indemnity,  268. 

duty  of  officer  on  indemnity  tendered,  268. 

finding  property  defendant's,  evidence  to  show  officer  did  not  act  maliciously,  268. 
ancient,  may  be  read  without  producing  commission,  263. 

INSANITY.    See  titles  Coroner,  iMnaay. 

letter  of  guardianship,  on  ground  of,  evidence  of  insanity  of  ward,  15. 
opinion  of  witnesses  on  questions  of  when  admissible.     3  Dev.  351 ;  1  Q-reen.  232  ;  4  Conn. 
204;  3  Mass.  350;  9  Id.  211;  11  Serg.  &  E.  141;  3  "Wash.  C.  C.  E.  530;  11  N.  T.  Eep. 
340.    And  see  title  Attesting  Witness. 

INSOLYENT  DEBTOR'S  COURT, 

proceedings  in,  how  proved,  399,  400. 

INSOLVENT  DISCHARGE, 

discharge  or  certificate,  conclusive,  when,  95,  96,  129,  145,  158,  J61. 
jurisdiction  must  appear,  95,  96. 

acquired  by  papers  importing  jurisdictional  facts,  1B8,  161. 

surrender  within  time,  to  be  shown,  when,  148. 

petition,  148.  161. 

insolvent's  residence  in  county,  148. 

notice  to  creditors,  146,  148. 
appearance  of  creditor  to  oppose,  will  not  confer  jurisdiction,  164. 
creditor  receiving  dividend,  estopped  from  alleging  want  of  jurisdietijon,  164. 
adjudication  as  to  jurisdictional  facts,  conclusive,  when,  161. 

not  conclusive,  when,  145,  146. 
proof  of,  161,  261. 
recitals  and  statements  in  discharge  or  certificate,  wien  conclnsive,  161,  261. 

not  conclusive,  when,  145, 146. 
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INSPECTION, 

of  document,  ordered  to  be  admitted.    See  Vol.  I,  Inirod.  Chcup. 
1  Of  public  writings,  304. 
records,  304. 

1.  right  of  party  to  have  copy  of  proceedings  against  him,  305. 

copy  of  indictment,  305. 

rule  of  the  judges  in  cases  of  felony,  305. 

remarks  upon,  305,  306. 
copy  produced  without  order,  306. 
in  cases  of  misdemeanor,  306,  307. 
depositions  under  excise  laws,  307. 
proceedings  of  superior  courts,  301. 
proceedings  of  inferior  jurisdictions,  308. 

2.  right  of  person  under  criminal  charges  to  have  copies  and  inspection  of  depositiona, 

308. 
inspection  of  depositiona  upon  criminal  charge,  under  6  &  T  Wm.  IT,  c.  114,  309. 
copies,  309. 

application  for,  when  to  be  made,  309,  310. 
right  to  inspect  at  trial  withoat  fee,  309,  310. 

3.  right  to  inspect  public  books,  not  open  to  general  inspection,  310. 

inspection  in  some  cases  directed  by  statute,  310,  311. 
books  of  public  offices,  311. 

post-office,  311. 

custom-house,  311. 

East  India  Company,  311. 

Bank  of  England,  311. 

lottery  books,  311,  312. 

books  relating  to  private  transactions,  312. 
bishops'  register,  312. 
muniments  of  chapter,  312. 
rolls  of  manor  courts,  312. 
'  right  of  inspection,  how  limited,  312. 

general  i%le,  312,  313. 

amount  of  interest  to  confer  right  to  inspect,  312. 
corporation  books,  313. 

right  of  inspection,  how  limited,  314. 

members,  314. 

except  where  strangers  interested,  315. 

practice  formerly,  315i 
parochial  registers,  316. 

other  parish  books,  316. 

right  of  inspection  limited,  316,  311. 

right  of  parishioners,  317. 

extent  of  interest  in  public  matters,  318. 

4.  when  inspection  not  compelled,  318, 

when  exposing  party  to  criminal  charge,  318. 

quo  warranto  not  considered  criminal  charge,  319. 
6.  mode  of  obtaining  inspection,  319. 

in  what  stage  of  proceedings,  320. 

where  no  action  pending,  320. 

as  to  court  roUs,  321. 
n.  Of  private  writings,  321.    And  see  Vol.  I,  Introd.  Chap. 
power  of  compelhng  production,  322. 
general  rule  at  law  as  to  inspection,  323. 
suit  must  be  pending,  323. 
documents  produced  on  former  trial,  323. 
staying  proceedings,  323. 
to  whom  inspection  may  be  given,  324. 

when  instrument  the  property  of  both  parties,  and  the  foundation  of  the  action 
or  defence,  324. 

when  instrument  the  property  of  both  parties,  and  required  as  evidence,  324, 
325. 

party  must  hold  as  trustee,  326. 

where  counterpart  Ipst,  326, 

sufficient  if  party  has  legal  interest  in  document,  326. 

absence  of  interest,  327. 

instrument  in  the  hands  of  one  who  obtained  it  from  a  party,  321. 

independent  possession  by  third  party,  328. 

document  surreptitiously  obtained,  328. 
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power  to  grant  inspection  discretionary-,  328. 
required  for  plea  in  abatement,  refused,  329. 
so  where  it  would  lay  open  defence,  329. 
sought  on  suggestion  of  forgery,  formerly  refused,  330. 
allowed  in  modern  oases,  330. 
when  not  compelled,  331. 
production  for  purpose  of  stamping,  331. 
directed  by  statute,  332. 

policies  of  insurance,  332. 
annuity  deeds,  335. 
how  production  enforced,  336. 

attachment,  336. 
excuse  for  non-production,  336. 
of  ancient  writings,  when  allowed  to  ascertain  genuineness,  618. 
of  indictment  in  cases  of  felony  or  misdemeanor,  305,  306. 

how  obtained,  305,  306,  309. 
of  justice's  proceedings,  308. 
of  bishop's  registry  of  presentation,  311. 
of  parish  books,  when  granted,  313. 
of  books  of  a  bank,  313. 
who  may  inspect,  313. 
inspection,  how  obtained,  315,  320,  321. 
of  private  writings.    See  Btle  Froduciion  of  Writings. 

INSPECTOR, 

of  leather,  mark  or  certificate  of,  not  conclusive  as  to  quality,  258. 
of  ashes,  certificate  of,  how  far  evidence,  255,  256. 
not  evidence  as  to  title,  255,  256. 

msPExmus, 

what,  344. 

of  record  under  seal,  344-346. 

INSTRUMENTS  LOST, 
proof  of,  532  eiseq. 

INSURANCE.     See  titles  Book,  Policy. 

lists  at  Lloyd's,  evidence  of  knowledge  by  insurers,  when,  283. 

evidence  of  knowledge  by  insured,  when,  288. 
policy  of.     See  title  Policy  of  Insurance,  in  this  and  in  Tol.  in. 

INTENTION, 

declarations  of  testator,  when  admissible  as  to.    See  title  Parol  Evidence. 

of  party  in  written  instrument,  how  to  be  ascertained,  632,  633.    See  title  Parol  Evidence. 

of  written  iustrument,  how  ascertained  by  evidence  aHimde.    See  title  Parol  Evidence. 

INTEREST, 

in  the  matter  in  issue  either  as  party  to  action,  or  as  person  in  whose  immediate  behalf  ac- 
tion is  brought  or  defended,  no  longer  renders  witness  incompetent.    See  Introd.  Clw/p. 
Vol.  L 
declarations  against,  when  admissible.     See  title  Hearaa/y  v,  Vol.  I. 
effect  of  party  claiming,  under  instrument  produced,  486.     See  title  Writing  {privaU). 
objection  to  witness's  competency  on  the  ground  of,  872.    See  Interest,  Vol.  III. 
how  and  when  taken,  872-876. 
rule  as  to  knowledge  acquired  after  interest,  938. 

before  interest,  492,  938. 
when  attesting  witness  interested, 

acquiring  interest  in  good  faith,  490-492. 
effect  of  giving  witness  an  interest,  490,  492. 

INTERPRETER, 

when  witness  must  give  testimony  through,  883. 
in  the  case  of  a  deaf  and  dumb  person,  883. 
form  of  an  oath  to,  872. 

INTERROGATORIES.    See  titles  Bepotiiions,  ^earsay  yiii,  Vol.  I. 
depositions  under,  in  chancery,  how  proved,  382-385. 
for  examination  of  witness  abroad  (under  1  Wm.  IV,  c.  22),  8S2  ei  «ej. 

Vol.  n,  67 
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to  be  proved,  to  let  in  deposition,  when,  384. 

on  a  charge  of  perjury,  384. 
to  -witness  on  attachment  for  disobeying  subpoena,  809. 

ISSUE, 

'  granted  by  court  of  equity, 

what  papers  to  be  read  on,  210,  353,  354,  385. 
whether  of&ce  copies  admissible,  353,  354,  358,  385. 

ISSUE  KOLL, 

not  evidence  of  nolle  prosequi,  355. 


J. 

JOINT  DEBTOR, 

judgment  against,  when  a  bar  to  further  suit,  63,  134 

JOINT  "WRONG  DpERS,  ' 

judgment  against  one  o^  its  effect,  63,  134. 

JOURNALS, 

of  houses  of  parliament,  nature  of,  21  i,  215,  • 

how  far  admissible  in  evidence  of  proceedings  of  house,  2T4,  275. 
of  House  of  Lords,  often  in  nature  of  record,  275. 
how  proved,  357. 

by  examined  copy,  444. 
of  Congress,  how  proved,  274. 
congressional  documents,  436. 
of  state  senate,  274,  275. 

JUDGE.    See  title  Order. 

JUDGMENT-BOOK, 

not  evidence  of  judgment,  355. 

JUDGMENT  PAPER, 

not  evidence  of  judgment,  355. 

JUDGMENT  OF  COLONIAL  COURT, 
how  proved,  416. 

JUDGMENTS,  DECREES,  &a.    See  titles  Decree,  Record,  Sentence,  Default,  in  thia  and  "f  ol.  L 
affect  of,  as  evidence, 

I.  Of  superior  courts, 

conclusive  of  fact  recorded,  2. 

not  conclusive  on  immaterial  averments,  2. 

how  used,  3. 

to  prove  fact  of  judgment,  3. 
effect  of,  3. 

distinction  between  judgments  of  courts  of  exclume  and  concwrreni  jurisdic- 
tion, 4. 
judgments  in  rem,  5. 

1.  of  the  admissibility  and  effect  of  verdicts  and  judgments  with  reference  to  th» 

parties,  6. 
what  parties  bound  by,  6.. 
principle  of  the  rule,  7. 
;  proceedings  between  strangers,  7-9,  10. 

rule  with  reference  to  real  and  nominai  parties,  10. 
for  injury  to  a  fishery,  10. 
as  to  judgment  in  ejectment,  11. 
replevin,  II. 
where  the  parties  are  the  same,  but  not  suing  in  same  right,  11. 
where  record  used  to  prove  amount  of  damages,  12. 

2.  of  the  admissibility  and  effect  of  verdicts  and  judgments  with  reference  to  p»r» 

ties  claiming  in  privity,  12. 
privies  in  blood,  13. 
in  law,  13. 

judgment  ot  ouster,  14. 
in  estate,  14. 
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,  judgments  and  verdicts  when  evidence  for  or  against,  14,  15. 
verdict  used  by  one  who  was  witness  in  former  suit,  15,  16. 
admissible  for  those  under  whom  parties  claim,  16. 
where  parties  in  former  suit,  different.  It. 
award,  17. 
verdicts,  evidence  of  reputation,  17. 

3.  of  the  admissibility  and  effect  of  verdicts  and  judgments  with  reference  to  th« 

matters  in  controversy,  17. 
judgment  must  be  on  the  same  matter  in  question,  17-19. 
action  for  several  distinct  causes,  no  proof  offered  as  to  some,  20. 
where  cause  of  action  determined,  23. 

estoppel,  26. 
test  of  cause  of  action  being  the  same,  27. 

former  recovery  in  different  form  of  action,  when  a  bar  to  second  action,  31. 

verdict  for  defendant  when  not  bar  to  second  action,  32. 

proof  of  subject  matter  being  the  same,  32,  34. 
former  judgment  pleaded  in  bar,  when  conclusive,  34, 

operate  aa  estoppel,  35. 

if  not  so  pleaded,  not  conclusive  against  defendant  aa  evidence,  36-16. 
judgment  not  evidence  as  to  collateral  matters,  47. 
stranger  may  dispute  judgment  as  fraudulent,  47. 
party  to  fraudulent  judgment  cannot  dispute  it,  47. 

secus  as  to  innocent  party,  47,  48. 

4.  of  the  rule  as  to  verdicts  and  judgments  in  prosecutions,  considered  vrith  refer- 

ence to  the  parties,  48. 
conviction  'of  principal,  whether  evidence  against  accessory,  49. 
verdicts  in  criminal  cases,  how  far  evidence  in  civil  suits,  50. 
sentence  for  fornication,  51. 
conviction  for  forgery,  51. 
coroner's  inquest  in  question  of  sanity,  61. 
verdict  on  plea  of  guilty,  54. 
conviction  on  matter  of  public  interest,  65. 
of  parish  for  non-repair  of  road,  55. 
where  several  districts,  55. 
acquittal  on  matter  of  public  interest,  56. 
plea  of  autrefois  acquit,  56. 

as  to  distinct  felonies,  56. ' 
felony  and  attempt  to  commit  felony,  56. 
where  minor  offence  included  in  charge,  56. 
murder  and  manslaughter,  56,  58. 

principal  in  second  degree  and  accessory  before  fact,  57,  68. 
I  7  &  8  Geo.  IV,  0.  59,  §  53 ;   on  indictment  for  misdemeanor  in  ob- 

taining goods,  there  may  be  conviction  though  larceny  proved, 
57,  58. 
acquittal  for  larceny  no  bar  to  indictment  for  obtaining,  67,  58. 
II.  Of  the  admissibility  and  effect  of  proceedings  in  chancery,  60. 
decree,  60-66. 

when  evidence  between  other  parties,  66. 
bill,  67. 

demurrer,  plea,  depositions,  67,  68-72. 
TtL  Of  the  admissibility  and  effect  of  sentences  of  ecclesiastical  courts,  73. 
where  stakts  conferred  by  sentence,  74. 
probate — letters  of  administration,  75. 
probate  not  to  be  disputed,  75-84. 
where  probate  afterwards  set  aside,  76. 
proof  of  probate  being  forged,  76,  85. 
sentence  of  being  next  of  kin,  85. 
sentences  as  to  marriage,  90. 

between  what  parties  evidence,  90,  91. 
when  conclusive,  91. 

sentence  affirming  marriage,  admitted  against  stranger,  91,  92. 
sentence  of  excommunication  for  incontinency  not  admissible  («ainat 

strangers,  91. 
legality  of  marriage — ^bishop's  certificate,  91. 
sentence  not  evidence  as  to  collateral  matters,  91. 
sentence  in  jactitation  suit,  92. 

not  conclusive  on  charge  of  bigamy,  92. 
letters  of  administration,  not  evidence  of  collateral  matters,  or  by  way  of  inftr. 
euce,  92. 
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not  evidence  of  intestate's  death,  93.  ■ 

probate  not  conclusive  of  validity  of  will,  93,  94. 
between  what  parties  sentence  is  evidence,  93. 
when  sentence,  evidence  in  criminal  oases,  93. 
probate  conclusive  of  title  of  executor  in  criminal  cases,  94. 
sentence  may  be  impeached  for  fraud,  95-98. 
rV.  Of  judgments  of  courts  of  admiralty,  ic,  99. 

judgments  of  courts  of  exclusive  jurisdiction  conclusive,  99. 
of  Court  of  Admiralty  on  questions  o{ prize,  99. 
of  condemnation  in  the  Exchequer,  99. 

not  evidence  on  collateral  matters,  100. 

conviction  for  penalties  not  admissible,  100. 

acquittal,  secw  conclusive,  as  to  illegality  of  seizure,  100. 
judgment  of  commissioners  of  excise,  101. 
of  commissioners  under  statute,  101. 
sentence  of  visitors  of  college,  101. 

when  may  be  impeached,  102. 
sentence  of  trustees,  102. 

of  courts  martial,  102. 
decision  of  arbitrators,  103. 
judgment  not  examinable  In  action  against  judge,  103. 

where  fact  essential  to  coufer  jurisdiction  is  adjudged,  104. 
fact  recited  in  conviction  of  justices,  104, 
dn  order,  104. 
Y.  Of  the  admissibility  end  effect  of  judgments  of  Inferior  courts,  105. 
whether  conclusive,  105-136. 

when  examinable,  136. 

where  due  notice  not  given,  136. 

when  process  not  duly  served,  136-165. 

record  not  conclusive  as  to  jurisdiction,  165. 

alteration  of  record,  165. 

to  what  extent  judgment  examinable,  165,  166. 
judgment  by  default,  166. 
judgment  of  quarter  sessions,  161. 

discharging  order  of  removal,  how  far  conclusive  in  questions  of  settlement,  161. 

judgment  of  reversal,  effect  of  as  to  appellant  parish,  167. 
as  to  removing  parish,  168. 

quashing  of  order  generally,  effect  of,  as  to  appellant  parish,  168. 

how  far  conclusive,  168. 

effect  of  as  between  several  townships  of  a  parish,  168,  169. 

when  not  conclusive,  169. 

order  apportioning  highway,  169. 

how  proved.     See  title  Record. 
VI.  Of  the  admissibility  and  effect  of  proceedings  in  foreign  courts,  169. 
judgments  in  rem,  169. 

as  to  realty,  169,  ItO. 

as  to  personalty,  170. 

on  questions  of  intestacy,  170. 
judgments  to  rem  in  foreign  admiralty  courts,  170,  171. 

when  conclusive,  171,  172. 

upon  whom  conclusive,  173. 

how  far  conclusive,  174. 

when  not  conclusive,  175. 

when  grounds  set  forth  do  not  warrant  sentence,  175. 
when  sentence  does  not  decide  question  of  property,  175. 
when  statements  of  grounds  ambiguous,  176. 
when  court  not  duly  constituted,  176. 
sentences  concerning  marriage,  &c.,  178, 180. 

sentence  of  divorce,  180. 
sentences  in  criminal  cases,  180. 
effect  of  foreign  judgment  when  .sued  upon,  181. 

how  far  considered  conclusive,  181,  ei  seq. 
Irish  judgment  whether  examinable,  192. 
colonial  judgment,  192. 

substance  of  the  judgment  to  be  considered. 

how  proved,  416,  417. 
foreign  judgment  when  not  conclusivo  in  oountiy  where  pronounced,  193. 

impeaeliable  for  error  on  its  face,  193. 
for  palpable  mistake  in  law,  193. 
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for  fraud,  or  want  of  jurisdiction,  193. 
when  unjust  on  its  face,  193. 

where  it  appears  defendant  has  not  been  summoned,  194. 
plea  of  non-service  of  summons  not  sufficient,  203. 
absence  of  party  from  the  country,  when  sued,  204. 
judgment  by  default,  205. 
where  sum  in  foreign  decree  left  indefinite,  205. 

how  far  defendant,  sued  on  judgment,  may  enter  into  original  merits,  205,  206. 
foreign  judgment,  when  collaterally  in  question,  cannot  bo  disputed,  207. 
in  covenant,  for  recovery  of  partnership  debts,  decree  for  recovery  of  a 
debt,  conchisive  against  defendant,  a  party  to  the  foreign  suit,  207. 
acceptor  of  bill,  discharged  by  foreign  sentence,  sued  on  same  biU 
here,  207. 
practice  of  nations  as  to  the  effect  of  foreign  judgments,  208. 
America,  208. 
France— Holland,  208. 
,  how  proved,  416. 

exemplification,  416,  417. 
not  admissible  against  strangers  to  the  suit,.  4-7,  et  seq. 
admissible  against  privies,  12-14,  124.  • 

who  are  not  such,  14,  15. 
effect  of,  against  tenant  for  life,  15. 

against  assignor  or  mortgagor,  15,  29. 
where  there  are  mutual  dealings,  29. 
or  cross  demands,  30,  31. 
when  not  conclusive  as  to  jurisdiction,  20,  156,  et  seq. 
when  conclusive,  40,  104,  136,  158,  165. 
presumption  in  regard  to,  137-141,  156,  ei  seq.,  195. 
by  confession  or  on  demurrer,  effect  of,  42,  54,  109. 
not  involving  merits  of  action,  32-34. 

form  of  actions  not  material  in  question,  whether  former  suit  is  a  bar,  27-32. 
whether  former  judgment  must  be  pleaded  as  a  bar  to  render  it  such,  36-40,  43-47. 
for  mesne  profits,  effect  of,  42. 
must  be  pleaded  as  an  estoppel,  when,  43-47. 

whether  vefdiet  in  criminal  prosecutions,  ia  admissible  in  civil  actions,  32,  48. 
admissible  against  strangers,  when  and  for  what  purpose,  52-54. 
what  parties  may  impeach  for  fraud,  95,  et  seq. 
acting  under  in  good  faith,  protected,  96. 
of  a  court  of  concurrent  jurisdiction,  108. 
Maf  be  explained  aliunde,  how  far,  124. 

followed  by  satisfaction,  against  principal,  discharges  surety,  134. 
against  joint  debtors,  evidence  against  each  other,  134. 
no  process  being  served  on  defendant,  judgment  a  nullity,  136. 
of  inferior  court  finding  facts  conferring  jurisdiction,  effect  of,  158,  et  seq. 
of  foreign  court,  concerning  marriages,  Ac,  178,  et  seq. 
whether  it  may  be  impeached  for  fraud,  188. 

may  be  for  want  of  jurisdiction,  188. 
foreign  judgments  considered — 

1.  With  reference  to  the  constitution  of  court,  195. 

2.  As  to  compliance  with  local  law.  195-197,  207. 

3.  As  to  jurisdiction  under  international  law,  197-203. 
against  foreign  corporations,  204. 

constructive  service  of  process  in  foreign  state,  199,  200,  207. 
proof  of  judgments  of  inferior  courts,  387-389,  390,  et  seq. 

effect  of.  as  evidenee,  387,  ei  seq. 
against  a  deceased  person,  163. 

of  justices'  courts,  and  other  inferior  courts,  proof  of,  390-398. 
foreign  decree,  how  proved,  399. 
entered  in  vacation,  149,  389. 
must  be  produced  to  exclude  witness,  on  ground  of  infamy  of  character,  349. 

to  enable  party  or  officer  to  attach  sale,  for  fraud  against  creditors,  131,  363-366. 

to  prove  allegation  of  discontinuance  of  suit,  359. 

not  to  prove  that  atrial  was  had,  361,  362. 

not  to  prove  amount  recovered,  in  action  for  indemnity,  361,  362. 

whether  necessary  to  sustain  plea  otaukefois  convict  or  cu:quit.  111,  112,  348. 
admissibility  and  effect  of, 

must  be  relevant,  123,  124. 

effect  the  same,  whether  pleaded  or  used  as  evidence  merely,  36,  123,  124. 
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to  show  res  judicatce, 

rule  as  to,  embraces  all  judicial  decisions  by  persona  authorized,  19,  20. 

extends  to  decisions  of  inferior  as  well  as  superior  courts,  19,  20,  36-40, 13t,  381. 
L  Considered  with  reference  io  parties, 

parties  to  be  identical,  how  far,  7-12,  124r-134.    Lawrence  v.  Hunt,  10  Wend.  80. 
rule  in  chancery,  62-66. 
who  treated,  as  same  parties,  6-130,  131. 
parties  really  same,  hut  nominally  different,  10. 

nominally  same,  but  really  different,  126. 
who  real  party,  may  be  shown  aliunde,  when,  12S-127. 
oral  evidence  admissible,  how  far,  125. 
admissibility  and  effect  of,  in  respect  to  privies,  1,  8,  13,  124r-131. 
not  evidence  gainst  stranger,  1,  124, 
rule  in  chancery,  62,  63. 
rule  as  to  one  who  might  have  been  heard,  9. 

one  who  might  have  come  in  and  interpleaded,  131,  132. 
one  who  agreed  to  be  bound,  8. 
against  principal,  how  far  to  affect  surety,  4,  8,  9,  125,  131. 
■surety  of  administrator,  133. 
*  special  bail,  131. 

against  one  entitled  to  recover  over,  how  far  to  affect  indemnitor,  wajrantor, 
&c.,  8,  9,  131. 
vendee  and  vendor,  8,  132. 
'  assignee  and  assignor,  8,  10,  132. 

indorsee  and  indorser,  9. 
constable,  sheriff,  &c.,  and  indemnitor,  9,  131. 
sheriff  and  deputy,  52,  131. 
sheriff  and  sureties  of  deputy,  125,  131. 
sheriff  and  sureties  in  bond  for  limits,  53,  131,  132. 
,  officer  and  debtor  escaping,  52,  53. 
sheriff  and  county,  52,  53. 
principal  and  agent,  132. 
notice  to  one  answerable  over,  effect  of,  8,  131,  132. 

whether  notified  or  not,  may  be  shown  aliunde,  131,  132. 
assignee  not  barred  by  judgment  obtained  without  his  privity  in  assignor's  Dama, 
124,  125. 
may  maintain  second  suit  in  assignor's  name,  125. 
party  not  barred  by  judgment  fraudulently  obtained  in  his  name,  125. 
state  not  barred  by  suit  fraudulently  instituted,  to  screen  offender,  when,  116,  125. 
evidence  against  one  justifying  under  party  'when,  9. 
not  evidence /or  one  not  bound  by,  9,  63,  126. 

especially  not,  for  one  a  witness  in  first  suit,  9,  126. 
rule  in  chancery,  63. 

against  wife,  no  bar  to  suit  against  husband,  114. 
against  husband  and  wife,  no  bar  to  suit  against  husband,  when,  112. 
defendant  as  to  whom  judgment  is  void,  shall  not  use  it,  134. 
admissible  for  one  not  a  party  to  show  bar  by  actual  satisfaction,  when,  62,  134. 
to  show  bar  by  election  of  parlies,  114. 
to  show  .bar  by  merger,  when,  52,  114. 
unsatisfied,  no  bar  as  against  others,  when,  52,  134. 
no  bar  to  suit  against  joint  wrongdoer,  52,  134. 
against  principal,  no  bar  as  to  surety,  4,  134. 
rule  as  to  joint  contractors,  52,  1 34. 

as  to  joint  and  several  contractors,  134. 

as  to  persons  severally  but  not  jointly  liable  for  tort,  62,  121,  128. 
strict  identity  of  parties  not  always  requisite,  10,  11. 
evidence  between  others,  where  reputation  admissible,  when,  13. 

on  question  of  pedigree.  Mart.  &  Yerg.  R.  5,  et  seq. ;  2  Hen.  &  Munf.  193 ;  S 
Hawlcs'  R.  106;  1  Wheat.  R.  6;  1  Cranoh,  2U  ;  1  Munf.  402 ;  2  Id.  114; 
4  Wash.  0.  0.  R.  180. 
not  on  question  of  partnership.    Burgess  v.  Lane,  8  Greenl.  R.  166. 
on  question  of  public  right.     3  Conn.  R.  90,  96. 
n.  Considered  with  reference  to  subject  matter. 

must  relate  to  same  subject  matter.  18  et  seq.,  112. 
conclusive  on  all  matters  within  issue,  24. 

rule  as  to  matters  excluded  by  issue,  20,  21,  HI,  112,  381. 
conclusive  on  point  essential  to  first  finding,  112. 
conclusive  if  demand  submitted,  though  disallowed,  when,  24,  119-121,  381. 
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I  disallowed  for  want  of  proof,  24,  119,  121. 

not  a  bar,  if  demand  not  due  at  first  suit,  24,  387. 

otherwise,  if  due  though  rejected  as  not  due,  119-121,  38T. 
not  a  bar,  if  right  to  sue  not  perfected  at  first  suit,  24,  25. 

notice  not  haying  been  given  them  but  given  after,  24,  25,  387. 
otherwise,  if  notice  given,  and  party  neglected  to  prove  it,  .'!87. 
whether  barred,  if  offered  and  improperly  rejected,  24,  25j  119-122,  381. 
conclusive  as  to  jurisdictional  facts,  when,  129-131,  141,  142. 
conclusive,  though  object  of  suits  not  identical,  18,  21. 
and  though  form  of  action  different,  27,  28,  115. 
judgment  in  trespass,  bars  assumpsit,  when,  27. 
bars  detinue,  when,  27. 
bars  trover,  when,  115. 

in  trespass  q.  o.  fr.,  bars  suit  for  mesne  profits,  115. 
in  suit  for  mesne  profits,  no  bar  to  trespass  for  injury  to  premises,  42. 
in  replevin  for  goods  distrained,  bars  suit  for  excessive  distress,  116. 
in  case  for  excessive  distress,  bars  statute  remedy  for  double  value  of 
■      '       .  goods,  115. 

in  trover,  bars  other  suits,  when,  27,  28,  115. 

fordoublerent,againsttenant  holding  over,  bars  other  remedies,  when,  27. 
in  case,  bars  trespass,  &c.,  when,  28. 

in  case  for  harboring  apprentice,  bars  assumpsit  for  his  services,  116. 
in  assumpsit  for  his  services,  bars  case  for  harboring  him,  115. 
in  covenant,  bars  actions  for  fraud,  when,  25. 
decree  in  equity,  concludes  at  law,  when,  18,  29. 
judgment  at  law,  concludes  in  equity,  when,  18,  28,  118. 
conclusive,  though  pleadings  in  first  suit  general,  when,  36-40,  43. 
and  though  issue  in  first  suit,  embraced  other  matters,  36-40,  43. 
conclusive  as  to  matter  of  defence  to  first  suit,  when,  28-3 1. 
whether  brought  forward  there  or  not,  28-31. 
not  if  offered,  objected  to,  and  rejected,  when,  119,  387. 
rule  as  to  set-off  or  cross  claim,  29,  387. 
election  to  use  cross  claim  in  first  suit,  bars  action  for  it,  120,  387. 

where  part  used,  whole  barred,  120. 
defence  at  law,  barred  in  equity,  when,  107,  108,  118. 
in  ejectment,  conclusive,  when,  11,  15,  18.     See  title  Ejectment,  in  this  and  in  Vol  IIL 
in  trespass  qvare  clauswn  fregit,  conclusive  as  to  title,  how  far,  46,  387. 
where  part  of  subject  matter  tried  or  submitted, 
if  indivisible,  whole  is  barred,  23-26,  119-121. 

otherwise,  if  offered,  objected  to,  and  rejected,  24,  119-121,  387. 
what  indivisible,  25,  119-121. 
rule  as  to  claims  ex  delicto,  24,  25. 
trover,  24,  25,  27. 
trespass,  21. 
rule  as  to  claims  ex  coniractu,  27-29,  119-123. 
entire  contract  to  pay  money,  28,  120. 
account,  all  due,  28,  et  seq.,  119-122. 
separate  receipts  of  money,  119. 
separate  payments,  119,  120. 
separate  delivery  of  articles,  120,  121. 
contract  to  pay  by  installments,  25,  120. 
continuing  indemnity,  25j  120. 
rule  as  to  damages  arising  since  first  suit,  25,  27,  119,  120. 

as  to  damages  accrued  before,  but  not  considered  in  first  suit,  25,  28. 
decree  for  divorce,  bars  second  suit  for  alimony,  119. 
part  of  claim  used  by  way  of  defence,  bars  action  for  residue,  120,  121. 
rule  as  to  penalties,  129,  150. 

as  to  crimes  or  misdemeanors.     See  titles  Acquittal,  Conviction. 

if  subject  matter  divisible,  judgment  no  bar  as  to  part  not  submitted,  23,  119-122. 

barred  by  suffering  general  verdict  to  pass  on  whole  case,  when,  23,  119. 

if  submitted,  though  disallowed,  23,  119,  387. 
severance  of  subject  matter  to  give  inferior  court  jurisdiction,  119,  120. 
not  conclusive  if  point  or  matter  not  identical,  when,  18,  112. 
decree  in  equity,  not  conclusive  at  law,  when,  60-67,  118. 
judgment  at  law,  not  conclusive  in  equity,  when,  18,  108,  109,  112,  118. 
in  action  as  to  realty,  no  bar  as  to  title  since  acquired,  112,  118. 
iu  writ  of  right,  no  bar  to  tenant's  claim  of  easement,  112. 
for  damages  in  disseizin,  no  bar  to  claim  for  prior  rent,  112. 
for  erecting  nuisance,  no  bar  to  suit  for  its  contmuance,  112. 
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for  freedom,  concludes  only  as  to  services  since  suit  commenced,  112. 

in  ejectment,  concludes  only  as  to  right  of  possession  since  demise  laid,  15,  42. 

in  forcible  entry,  not  conclusive  in  ejectment,  112.    See  title  Ejectment. 

for  defendant,  on  original  demand,  no  bar  to  suit  on  subsequent  promise, 

when,  13,  112. 
for  one  installment  due,  no  bar  to  suit  for  installment  since  accruing,  25,  120. 
for  one  breach  of  continuing  indemnity,  no  bar  as  to  subsequent  breaches, 

25,  120. 
rule  in  criminal  cases.     See  titles  Conviction,  Acquittal. 
not  a  bar,  unless  it  merges  demand  sued  on,  114. 

judgment  on  collateral  security,  no  bar  to  suit  on  origii^  claim,  114,  134. 
judgment  not  merged  in  judgment,  1 14. 
other  examples,  114. 
not  a  bar,  unless  judgment  on  the  merits,  when,  32. 
rendered  because  of  defect  in  proceedings,  IS. 
upon  demurrer,  33,  109. 
disoontuauance,  33. 

withdrawal  of  part  or  whole,  25,  110,  ll£f. 
retraxit,  33,  110. 
nonsuit,  32,  85,  109. 
reversal,  18,  109. 

because  right  to  sue  not  perfected  by  notice,  32. 
a  bar,  if  notice  given,  but  proof  of  it  omitted,  141,  148. 
because  demand  not  duOj  110. 

a  bar,  If  really  due,  though  rejected  as  not  due,  110. 
beoause  of  temporary  disability  of  plaintiff,  32. 
dismissal  in  equity,  no  bar,  when,  18,  61-66. 
otherwise  if  on  the  merits,  61-66. 
rule  in  criminal  cases,  111.    And  see  titles  Acquittal,  Conviction. 
on  noUe  prosequi,  do  bar,  110. 

otherwise  if  jury  impanneled,  110. 
dismissal  without  trial  109,  110. 
retraxit,  110. 
indictment  quashed,  110. 
on  demurrer,  109. 
plea  in  abatement,  110. 

discharge  of  prisoner,  through  sickness,  &o.  of  juror, 
illness  of  prisoner  or  court,  110,  111. 
withdrawing  juror,  110. 
right  of  discharging  jury,  considered,  110,  111. 
acquittal  through  defect  in  indictment,  110,  111,  113. 
because  of  variance,  no  bar,  wben,  32,  110,  111. 
when  a  bar.  111. 
to  prove  rem  ipsam, 

evidence  in  respect  to  strangers  as  well  as  parties,  iic,  49-54. 
to  found  right  of  recovery  over,  8,  9,  64. 

effect  of,  where  notice  given  to  indemnitor,  Ac,  8,  52,  53,  132. 
in  deraigning  title,  53,  64,  128,  134,  363. 

judgment  for  plaintiff  in  replevin  changes  title,  when,  27. 
in  trover,  when,  21,  134. 
in  trespass,  when,  53,  128,  134. 
in  action  for  goods  sold,  &c.,  134. 
decree  in  admiralty,  53. 
in  chancery,  64,  65. 
by  purchaser  under,  53,  128,  129,  363. 

conclusive  for  liim,  how  far,  128,  129,  363-366. 
may  be  assailed  for  fraud,  when,  and  by  whom,  95,  96. 
for  lack  of  jurisdiction,  128,  145,  363-366. 
not  for  error,  &c.,  128,  363. 
to  found  proceeding  against  lieir,  for  debt  of  ancestor,  64. 
to  sliovv  witness  incompetent  fi'om  infamy,  349.     See  title  Infamy. 
to  found  prosecution  for  perjury,  52. 
to  show  witness  testilied  differently  on  former  trial,  52. 
to  prove  suit  duly  prosecuted,  8. 

to  prove  principal  convicted  in  prosecution  against  accessory,  49,  128.     See  Accessory,  Vol.  L 
to  prove  prosecution  ended  in  action  for  malicious  prosecution,  49,  50,  52. 

evidence  of  probable  cause,  when,  52,  134. 
to  show  fact  of  appointment,  by  court,  127. 
to  enable  party  or  oCQicer  to  attack  sale  for  fraud  against  creditors,  131,  366. 
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to  show  election  to  hold  another  for  claim  now  made,  114,  128,  134 
election  to  hold  another  joint  debtor,  128,  134. 
election  to  hold  another  for  neglect,  &o.,  62,  53,  128. 
to  show  satisfaction  recovered  of  another  joint  wrongdoer,  134. 

of  another  co-contractor,  52,  134. 
to  protect  officer  or  others  for  acts  connected  with  or  done  under, 
adjudicating  officer, 

conclusive  for  him,  when,  and  when  not,  52,  53,  128-130,  141,  142,  150  et  seq. 
conclusive  as  to  jurisdictional  facts,  when,  129,  130,  141,  142,  158  el  sej. 
not  conclusive  as  against  charge  of  willful  or  corrupt  conduct,  129. 
ministerial  officer, 

conclusive  for  him,  how  far,  128,  129,  150  ei  seq. 
process  alone  protects  him,  if  fair  on  its  face,  15G,  363  et  seq. 
otherwise,  if  void  on  its  face,  145,  146,  152. 
assistant  of  officer,  154. 
party,  surety,  and  others, 

protected  by,  how  far,  96,  128,  129,  148-150  etseq. 
aasaUable  for  fraud,  when  and  by  whom,  95  ei  seq. 

how  far  answerable  for  lack  of  jurisdiction,  134  el  seq..,  150  et  seq. 
declared  void  by  statute,  protects  party  or  attorney,  wheii,  129, 
as  a  circumstance,  or  to  found  some  pertinent  inference,  130,  13L 
to  rebut  presumption  of,  abandonment  of  title,  53. 
to  show  claim  not  barred  by  Statute  of  Limitations,  53. 
to  show  intent  to  revoke  a  deed,  53,  54. 
for  rent,  to  show  relation  of  lanillord  and  tenant,  122,  123. 
to  show  intent  as  to  appropriation  of  payments,  123. 
to  show  payment  to  another,  and  acquiescence  in,  &a,  130,  131. 
to  rebut  presumed  satisfaction  by  extent,  123,  124. 
to  show  right  to  take  toU,  131. 
not  relevant,  when,  131. 
judgment  reversed  or  arrested,  no  bar  to  second  suit,  109,  111. 
even  though  collected,  when,  109. 
protects  for  acts  under  it,  how  far,  76,  137,  138. 
judgment  appealed  from,  cannot  be  sued  on,  148. 

appeal  discontinued,  revives  it,  387. 
evidence  aliunde,  to  avoid  or  aid  effect  of, 

admissible  to  identify  matters  tried  or  submitted,  22^  32,  110,  124. 
to  show  merits  were  or  were  not  tried,  124. 
to  show  ground  of  former  decision,  32,  124. 
to  ascertain  real  parties  or  privies,  124. 

to  show  want  of  jurisdiction,  when,  139,  337  d  seq.    See  title  JiiTisdiction. 
not  admissible  to  contradict  record,  21,  22,  337,  358.     See  title  Record. 
nor  to  give  nonsuit  the  effect  of  a  judgment  on  merits,  33,  34. 
nor  to  show  matter  tried,  which  first  issue  excludes,  21,  22. 
nor  to  show  fraud  or  irregularity,  when,  18,  28,  95,  105-109,  128. 
rule  as  to  strangers,  95,  131. 
proof  of  judgments  of  courts  of  record, 

must  appear  from  record  duly  completed,  347,  379-382,  387. 
rule  for,  or  minutes  of  court,  not  evidence  of,  347. 
when  judgment  book,  or  docket,  admissible,  387,  391. 
original  record,  not  to  be  used,  391. 
by  exemplification,  344,  386. 
by  examined  copy,  349-363. 

how  to  be  compared,  &c.,  353. 
by  office  copy,  in  same  court,  354,  358. 

evidence  in  another  cause,  354. 
by  certified  copy  under  seal,  344,  386. 

form  and  requisites  of  certificate,  344,  346. 
must  import  copy  of  whole,  when,  344. 
copy  of  a  copy  inadmissible,  353. 
secondary  evidence  of,  admissible,  when,  351-358. 
record  lost  or  destroyed,  351. 
how  lost,  &c.,  proved,  351. 
what  secondary  evidence  admissible,  351. 
satisfaction  or  vacatur  of,  how  proved,  353. 

in  criminal  cases,  when  evidence  in  civil.    See  titles  AcquUtal,  ffonmcUen. 
of  court  of  exclusive  jurisdiction,  74,  75. 
admissibility  and  effect  of,  74,  75. 
parties  need  not  be  identical,  74,  76. 
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JUDGMENTS,  DECEEES,  &c.— continued. 
of  Court  of  Chancery.    See  title  Chancery. 

of  surrogates'  courts,  probate  courts,  &c.    See  titles  Prdbaie,  Letters  Testamentary  and  of 
Administration. 
not  conclusive  of  points  incidentally  contested,  75. 
against  validity  of  will,  76. 

in  favor  of  will,  and  right  of  administration,  conclusive,  when,  76,  77. 
as  to  wills  of  personalty,  76,  77,  80,  86. 
as  to  wills  Of  real  estate,  75. 
foreign  probate,  or  probate  in  another  state,  effect  of,  77,  78,  85-90. 

how  proved,  77,  78,  86-88. 
settling  accounts,  conclusive,  how  far,  81-83. 
in  suit  on  probate  bond,  82. 

to  show  situation  of  estate,  for  various  purposes,  81,  82. 
concludes  against  item  omitted  as  a  defence,  when,  81,  82. 

concludes  against  allegations  of  mistakes,  when,  82.  .  , 

not  evidence  of  payments  beyond  assets,  81,  82. 
what  parties  bound  by,  81-83. 
as  to  persons  not  notified,  81-83. 
as  to  infants,  81. 
as  to  sureties,  81-83. 
impeachable  for  fraud,  when,  81,  84,  95. 
for  want  of  jurisdiction,  83,  89. 
ordering  and  confirming  sales  of  real  estate,  80,  83. 
in  respect  to  what  parties  admissible,  80,  83. 
jurisdiction  to  be  shown  affirmatively,  80,  83,  472. 
petition  for  sale  and  accounting,  80,  83,  472. 
how  far  order  of  sale  should  recite  jurisdictional  facts,  80,  83,  472. 
recitals  in,  whether  evidence  of  jurisdictional  facts,  80,  83. 
sale  not  impeachable  for  irregularity  in  order,  80,  83. 
may  be  impeached  for  lack  of  jurisdiction,  80,  83. 

when,  and  how  far,  for  defect  in  proceedings  subsequent  to  order  of  sale,  83, 
requisites  of  deed  under,  83.     See  title  Deed. 
defective  sales  under,  when  relieved  in  chancery,  &c.,  83,  84. 
should  be  in  writing,  84. 
as  to  form  of,  84. 

may  be  impeached  for  fraud,  by  whom,  81,  82. 
for  want  of  jurisdiction,  80-85,  453. 
not  for  irregularity,  83.  ^ 

of  Admiralty  Court.     See  title  Ad/miraUy. 
of  inferior  courts.    See  title /»/mor  Court. 
justice's  court.    See  title  Justice's  Court. 
court  martial.    See  title  Court  Martial. 
court  baron.     See  title  Court  Baron. 
special  sessions,  or  Inferior  criminal  court, 

conviction  by,  bars  second  suit,  when,  34.       * 
not  if  collusive,  to  screen  offender,  34. 
how  proved,  259. 

record  should  show  where  offence  arose,  143,  144. 
in  larceny,  should  show  value  of  articles,  144. 
other  requisites,  399.    See  title  Conviction. 
in  summary  proceedings, 

should  appear  by  writing  in  some  form,  155. 
upon  motion  in  the  course  of  practice,  114,  115. 

effect  of,  as  res  jvdicatce,  114,  115. 
in  partition,  before  superior  court,  156. 

jurisdictional  facts  to  be  shown,  145,  146. 
by  officer,  under  insolvent  laws.    See  title  Insolvent  Discharge. 
by  persona  taking  private  property  for  public  use,  145,  146. 
power  must  bo  strictly  pursued,  4'jl. 
notice  to  owner  necessary,  145,  146. 
what  notice  sufficient,  145,  146. 
by  judge,  under  landlord  and  tenant  law,  148. 

want  of  proper  affidavit,  renders  all  void,  148. 
conviction  by  justices  on  view.     See  title  Justice  of  the  Peace, 
by  President  of  United  States,  calling  out  militia,  161. 

requisition  alone,  shows  adjudication  as  to  exigency,  161. 
conclusive  as  to  exigency,  when,  161. 
by  county  court,  as  to  town  duty  in  repairing  bridges,  20. 
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JUDGMENTS,  DECREES,'  ko.— continued. 
effect  of,  20. 
on  summary  foreolosure  of  mortgage,  143,  144 
by  fence  viewers,  as  to  damages,  259. 

effect  of,  and  how  proved,  239. 
by  fence  viewers,  as  to  partition  fences,  255,  259. 

not  evidence  on  question  of  title,  255. 
by  officer  on  habeas  corpus.    See  title  Habeas  Corpus. 
by  officer  under  naturalization  laws,  255,  256,  259. 
certificate,  how  far  conclusive,  255,  256,  259. 
by  canvassers  of  election,  effect  of,  258. 
by  common  pleas,  as  to  overflowing  lands,  effect  of,  20. 
by  commissioners  to  settle  accounts  of  army,  183. 
by  commissioners  under  Kentucky  occupant  land  law,  115. 
by  commissioners  to  adjust  claims  for  pre-emption,  &o.,  258. 

invalid,  if  party  not  notified,  258. 
by  commissioners  of  bankrupt,  efi'ect  of,  183.    See  title  Banhmpt. 
by  commissioners  of  excise,  effect  of,  134,  183. 

protects  commissioners  and  others,  when,  134. 
by  commissioners  assessing  darnages  under  road  law.    See  title  Sighway. 
by  overseers  or  commissioners  of  highways.    See  title  Highway. 
by  commissioners  to  settle  boundaries,  effect  of,  149. 
by  sessions  as  to  town  lines,  effect  of,  14. 
by  trustees  of  public  corporation  in  laying  out  streets,  144. 
exceeding  authority,  renders  all  void,  144. 
corporation  may  allege  excess,  144 
by  trustees  or  visitors  of  school,  excluding  teacher,  106. 
concludes  teacher,  when,  106,  146. 
not  unless  he  was  notified,  146. 
by  officers  apportioning  or  assessing  tax.     See  title  Tax. 
by  board  of  health,  effect  of,  106. 

adjudging  building  a  nuisance,  conclusive,  106. 
should  be  in  writing,  155,  390. 
of  foreign  courts.    See  title  Foreign  Cowrt. 
of  courts  of  neighboring  states,  &o. 

constitution  and  law  of  Congress  in  respect  to,  187,  420. 
entitled  to  domestic  effect  and  no  more,  187,  188, 

whether  proved  under  law  of  Congress  or  not,  189,  426. 
rule  as  to  decisions  of  criminal  courts,  189. 
decrees  in  chancery,  189,  420. 
decrees  of  divorce,  91,  97,  98. 

See  title  Jasiice's  Court. 
insolvent  proceedings,  420. 
judgments,  &c.,  generally,  187,  188. 
domestic  effect,  how  ascertained,  189,  191,  423. 
examinable  on  the  merits,  when,  and  how  far,  188. 
impeachable  for  fraud,  how  far,  188. 
impeachable  for  lack  of  jurisdiction,  65,  66. 

in  respect  to  legality  of  court's  origin  and  constitution,  195. 

,   presumptions  as  to,  193  et  seq. 
in  respect  to  court's  compliance  with  local  law,  as  to  jurisdiction,  65,  195, 
presumptions  as  to,  195,  196. 
local  law,  when  and  how  to  be  proved,  196. 
in  respect  to  state's  power  in  conferring  jurisdiction  upon  the  court,  196. 
over  citizens  of  other  states,  196  et  seq. 
over  its  own  citizens,  199. 
07er  property  in  other  states,  197. 
persons  coming  within  state,  197. 
persons  forced  within  state,  199. 
property  within  state,  197. 
notice  to  persons  necessary,  in  order  to  bind  in  personam,  195  et  seq. 
in  respect  to  citizens  of  other  states,  197  et  seq. 
presumption  as  to,  195. 
constructive,  not  sufficient,  199. 
must  be  personally  served,  200. 
must  be  served  within  state  where  court  acted,  199. 
in  respect  to  citizens  of  same  state, 
presumption  as  to,  195. 
constructive,  sufficient  semile,  if  authorized  by  local  law,  199. 
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appearance  confers  jurisdiction,  when,  199. 

statement  of  appearance  in  record,  how  far  conclusive,  83,  199,  338. 

jurisdiction  fraudulently  acquired  or  exercised,  188,  189. 

in  divorce  cases,  91,  95,  et  seq.,  178, 180. 

in  other  cases,  95, 189. 
how  proved,  ill,  etseq.  •*' 

acts  of  Congress  respecting,  420. 

what  judgments,  &c.,  are  within  acts  of  Congress,  420-423. 
requisites  of  acts  of  Congress,  423-421. 

attestation  of  clerk,  sufficiency  of,  &c.,  423. 

seal  of  court,  424. 

certificate  of  judge,  chief  justice,  or  presiding  magistrate,  424. 
sufficiency  of,  generally,  4.24r-427. 
whether  to  be  proved  to  court  or  jury,  426. 
act  of  Congress  does  not  exclude  other  modes  of  proo^  420. 

JUEISDICTION.    See  title  Judgments,  Dearees,  &c. 
facts  found  conferring,  effect  of,  339. 
recital  of  facts  conferring,  effect  of,  IST. 
want  of,  may  always  be  shown  in  aaswer  to  jtidgments,  &c.,  13'7,  338,  et  se^. 

even  in  opfo^tion  to  record,  when,  158,  163,  164,  199,  338. 

not  in  opposition  to  express  adjudication  on  jurisdictional  fact,   when,   129,   130, 
15'7-16i,  25'!-259. 

may  be  alleged  by  party  who  instituted  tbe  proceeding,  when,  142,  ei  s6q.,  164. 

consequences  of  want  of,  137,  138,  149,  162. 
same  in  respect  to  all  courts,  162. 
of  inferior  courts,  to  be  proved  afarmatiVely,  156,  162,  195,  471.    gee  title  Swperior  Court. 

recitals  in  proceedings,  how  far  proof  of,  156,  et  seq. 
of  superior  courts,  presumed,  166,  195,  196,  388,  389. 

otherwise,  in  respect  to  summary  proceedings,  when,  144,  146,  156. 
in  respect  to  amount  or  value  demanded,  or  in  controversy,  144. 
in  respect  to  whether  act  done  in  term,  or  vacation,  388,  389. 
notice  to  party  requisite  to  confer  as  to  person,  144,  197,  199. 
consent,  may  confer,  how  far,  164. 
appearance  and  submission,  when,  164,  198. 

of  foreign  courts,  and  courts  of  neighboring  states,  18S,  187,  194,  eisej. 
of  courts  of  chancery,  60-66. 

of  surrogate's  court,- probate  ootiTt,  &0.,  76,  77,  78,  85. 
of  foreign  admiralty  courts,  177.  See  title  Admiralty. 
of  arbitrators.     See  title  Award,  in  this  and  in  Vol.  III. 

JUKT.    See  title  Grand  Jury. 

discharge  of  defendant,  by  withdrawal  of  juror,  no  bar,  110. 

by  discharging  jury,  110,  111. 

rule  in  criminal  cases,  110,  111. 
right  of  discharging  in  criminal  cases,  With  a  view  to  its  effect  as  a  virtual  acquiti  .  '  H. 

not  to  determine  construction  of  writing,  734. 

rule  where  construction  depends  upon  evidence  aliunde,  734. 
how  far  to  determine  questions  as  to  foreign  law,  433.  , 

how  far  to  determine  effect  of  foreign  judgment,  or  judgment  of  anothjB*  state,  f 

JUSTICE  OF  THE  PEACE, 

judgment  of  court  held  by.    See  title  Justice's  Court. 
(tedsioQ  by,  on  complaint  against  apprentice,  effect  of,  144. 
under  act  respecting  absconding  husband,  1 44. 

if  husband  has  not  absconded,  proceeding  void,  144. 
convicting  of  riot,  on  view,  142. 

conclusive  as  to  fact  of  riot,  142,  161,  et  seq. 
record  of  conviction  not  assailable,  160,  et  seq. 
conclusive  as  to  jurisdictional  facts,  how  far,  161,  163. 
convicting  of  forcible  entry,  156,  160.    And  see  title  forcible  Entry. 
conclusive  as  to  facts  found,  160,  etseq. 
record  of,  not  assailable,  160,  et  seq. 

conclusive  as  to  jurisdictional  facts,  how  far,  156-160,  ei  seq. 
certiorari  served,  supersedes  jurisdiction,  148. 
all  done  after,  is  void,  148. 
condemning,  &o.  property,  under  Bum-boat  Act,  158,  159. 

conviction  conclusive  as  to  character  of  boat,  159,  et  *e}. 
convicting  of  contempt,  142. 

conclusive  as  to  fact  of  contempt,  142. 
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protects  justice  from  action,  142. 

■where  conviction  took  place  while  justice  not  acting  ofBoially,  148,  149. 
convicting  and  finding  for  small  offences  under  statute,  145. 
must  appear  that  defendant  was  brought  before  him,  145. 
recprd  of  conviction  by,  evidence  in  favor  of  justice,  157. 
even  when  drawn  up  long  after  conviction,  167. 
recitals  in,  how  far  evidence  of  jurisdictional  facts,  151,  et  seq. 

JUSTICE'S  COUET, 
judgment  in, 

admissibility  and  effect  of,  106,  et  seq.     See  title  Judgments,  Decrees,  i&c. 
appealed  from,  ceases  its  effect,  148,  195. 
should  appear  in  writing,  156,  390. 

when  effectual,  though  not  in  writing,  156,  390,  391. 
trial  and  submission  alone  without  judgment,  a  bar,  when,  144,  145,  149,  156. 
nonsuit,  a  bar,  when,  33,  34. 
how  proved,  390-398. 
secondary  evidence  of,  394r-397, 
when  void  for  lack  of  jurisdiction, 
as  to  subject  matter,  141,  et  seq. 

trying  action  of  which  court  has  no  cognizance,  139. 
exceeding  jurisdiction  as  to  amount,  138,  139. 

disregarding  insolvent  discharge  in  giving  judgment,  &c.,  mere  error,  142. 
as  to  person  and  process,  144,  et  seq. 

defendant  exempt  from  jurisdiction,  144. 
not,  served  with  process,  or  notified,  144,  145. 
not  served  with  proper  process,  148. 
process  irregularly  issued,  147-149, 
process  not  served  by  proper  officer,  146. 
process  not  served  in  a  proper  mode,  146. 
^'  served  out  of  the  state,  146. 
or  out  of  the  ofBcer's  precinct,  367. 
judgment  confessed  against  party,  by  one  not  authorized,  144,  145. 
confessed  by  one  of  two  defendants,  against  both,  129,  130,  145. 
confessed  out  of  court,  129,  130. 
as  to  time  or  place  of  acting,  148,  149. 

judgment  rendered  in  a  county  or  place  to  which  jurisdiction  does  not  extend, 
148,  149. 
on  confession  taken  out  of  court,  129,  130. 
as  to  qualifications  of  the  justice, 
justice  a  lavern  keeper,  149. 
or  interested,  149. 
as  to  other  jurisdictional  requisites,  148. 

judgment  by  confession  without  requisite  oath  of  defendant,  129,  130. 
rendered  on  verdict  received  in  plaintiff's  absence,  mere  error,  148. 
consent  will  not  confer  jurisdiction,  when,  164,  165. 

express  confession  of  judgment  wUl  not,  when,  164. 
entries  or  docket  of,  whether  open  to  inspection,  308. 
of  another  state,  judgment  in, 

admissibility  and  effect  of,  187,  189,  195,  196. 

whether  within  constitution,  and  act  of  Congress,  187,  195,  422,  423. 

proof  of,  422,  423. 

jurisdiction  not  presumed,  196. 

statute  under  which  court  acted  to  be  proved,  when,  196,  423. 

proof  of  judgments  rendered  by,  390-398. 

proof  before  same  court  or  justice,  392. 

before  other  courts,  by  justice  himself,  393. 
proof  of,  where  the  justice  is  dead,  absent  or  insane,  394. 

by  secondary  evidence,  395-398. 
certified  copy  of  docket  admissible  when,  444. 
or  docket  may  be  proved  by  justice,  444. 
certificate  of  contents  not  admissible,  444. 


ENDEBD, 

general,  hearsay  admissible'to  prove.    See  title  Hearsay,  ii,  ToL  1, 
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LADING.    See  title  JBiU  of  Lading,  in  this  and  in  Vols.  I  and  III. 

LANDLORD  AND  TENANT.     See  titles  Lease,  Tenant,  in  this  and  in  Tols.  I  and  m. 
summary  proceedings  before  judge,  under  landlord  and  tenant  act,  148. 
want  of  proper  affidavit,  renders  all  void,  148. 
not  evidence  on  question  of  title,  165. 

LAND  TAX    ASSESSMENTS, 
for  what  purpose,  evidence,  291. 

LANGUAGE, 

instrument  written  in  foreign,  parol  evidence  admissible  to  explain,  709.    See  title  Part 

Evidence. 

LABCENT, 

acquittal  for,  no  bar  to  indictment  for  fraudulently  obtaining,  6T,  68. 

acquittal  of  one  charged  with,  admissible  for  another  charged  with  compounding  offence,  12T. 

but  not  conclusive,  127. 
acquittal  of  receiving  stolen  goods,  no  bar  to  suit  for  larceny  of  same  goods,  113. 
conviction  of,  bars  suit  for  burglary,  by  same  act,  122. 

record  of,  by  special  sessions,  should  specify  value  of  goods,  144. 
prosesution  for,  not  barred  by  conviction  for  receiving  same  goods,  113.    See  title  Conviction. 
for  stealing  written  instrument,  notice  to  produce  unnecessary,  341. 

LAW.     See  titles  Slaiuie,  Foreign  Law,  and  Law  of  another  Slate,  By-Law. 

LEADING  QUESTION.    See  pities  Cross-examinaiion,  Examination^  Witness. 
what  is,  888,  889. 

when  allowed  on  examination  in  chief,  890-892. 
how  far  allowed  on  cross-examination,  907-909. 

LEASE.     See  titles  Privileged  Commimication,  Tol.  I,  Beple/vin,  Tenant,  Use  and  Occupation,  in 
this  and  in  Vol.  III. 
expired,  proper  custody  for,  443,  556. 
production  of,  by  party  claiming  interest  under,  487,  488. 

evidence  of  usage,  when  admissible  in  construction  of,  79 1 ,  ei  seg.    And  see  title  Parol  Evidentt. 
what  terms  or  incidents  may  be  annexed  to,  by  parol,  791. 
tenant's  customary  right  to  away-gomg  crop,  792. 
to  compensation  for  Crop,  792.  , 

to  allowance  for  foldage,  792. 
to  allowance  for  manure  left,  792. 
to  allowance  for  seed  and  labor,  792. 
to  remove  buildings,  792. 
time  of  holding,  may  be  varied  by  custom,  794. 

LHD6EE-B00K, 

of  Beclesiaatical  Court,  admissible  to  prove  relationship  in  cases  of  pedigree,  see  title  Hear- 
say, ii.  Vol.  I. 

LEGITIMACY.    See  titles  Bastardy,  Hearsay,  ii.  Vol.  I. 
entry  in  parish  register  as  to,  281. 

LETTER, 

admission  by,  599,  609. 

proof  of  sending  by  post,  548,  649. 

course  of  business  as  to,  548. 

entry  on  post  bill,  549. 
presumption  as  to  fact  or  time  of  receiving  by  post,  549. 
time  of  sending,  proved  by  postmark,  599,  609. 
secondary  evidence  of  contents, 

copy  retained,  not  admissiblo  without  notice  to  produce  origmal,  648,  573, 
otherwise,  if  letter  a  mere  notice,  when,  548. 

copy  in  letter-book,  admissible,  when,  573. 

copy,  how  authenticated,  573. 

parol  evidence  of  contents,  when  admissible,  673. 

LETTER-BOOK, 

entry  in,  when  secondary  evidence,  573.    See  titla  Letter. 
merchant  presumed  to  keep  one,  673. 
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LETTERS  TESTAMENTARY  AND  OF  ADMINISTRATION.    See  titles  Prolate,  Judgnrnk, 
Decrees,  &c. 
•when  necessary  to  show  title  of  executor  or  administrator,  76,  11. 

in  respect  to  state  of  the  pleadings,  11. 
not  evidence  of  deatli,  16,  11. 

otherwise,  where  defendant  omitted  to  plead  in  abatement,  T6. 
conclusive  entitle,  when,  77. 

granted  in  a  foreign  country  or  neighboring  state,  76,  77. 
right  of  court  grantirfg,  to  revoke,  78,  79. 

effect  of  revocation,  75. 
proof  of,  76,  77,  449,  451,  453. 
may  be  assailed  for  want  of  jurisdiction,  83,  84,  453. 
effect  of  adjudication  upon  jurisdictional  facts,  89. 
may  be  shown  that  another  person  is  executor,  Ac,  83,  86,  89. 
granted  in  a  foreign  country,  or  another  state, 

effect  of,  77-85. 

how  proved,  77-85,  451,  453. 

LETTERS  OF  GUARDIANSHIP, 

by  Probate  Court,  evidence  of  insanity  of  ward,  when,  75. 

LETTERS  PATENT, 

exemplification,  evidence  of,  301. 

of  another  state,  authenticated  under  act  of  Congress,  446,  692. 

LICENSE, 

of  Pope,  how  far  admissible,  269. 

for  stage  coach,  how  far  admissible,  287. 

for  ship,  loss  of,  when  presumed,  554,  655. 

LIMITATIONS,  STATUTE  OF.     See  Yols.  I  and  IIL 

commencement  of  suit  within  period,  may  be  shown  in  contradiction  in  caption  of  narr.,  378 

time  of,  may  be  shown,  without  producing  writ,  when,  378. 
of  suits  to  recover  lands.    See  titles  Adverse  Possession,,  Presumptions,  &c.  Vol.  I. 

LLOYD'S  BOOK, 

how  far  evidence,  288. 

LLOYD'S  REGISTER, 

of  shipping,  when,  and  of  what  facts  evidence,  288. 

LOG-BOOK, 

of  ship,  when,  and  against  whom  evidence,  286. 
evidence  of  seaman's  desertion,  287. 
not  conclusive,  287, 
indispensable,  when,  286,  287, 
evidence  against  person  keeping  or  directing  it  kept,  287. 
entries  in,  whether  to  be  made  ou  the  very  day  of  desertion,  287. 
how  authenticated,  286,  287. 

LORDS,  HOUSE  OF, 

judgment  of,  how  proved,  357. 
address  of.     See  title  AMress. 

LOSS  OR  DESTRUCTION, 
of  paper,  how  proved,  553, 

of  negotiable,  not  alone  sufBcient  to  let  in  other  evidence,  566. 
voluntary  destruction,  effect  of,  516,  517., 
of  ship,  when  presumed.    See  Presumptions,  &c..  Vol.  I. 
of  document,  when  presumed,  554. 
of  writings  how  proved,  516,  517,  518. 
direct  proof  of,  516. 

ineffectual  search,  evidence  of  loss,  when,  643,  ei  teg, 
places  to  be  searched,  553,  560-564. 
persons  to  be  inquired  of,  562. 

presumptive  possessors,  520,  562. 
should  be  called  as  witnesses,  562. 
when  dispensed  with,  563. 
search  to  be  diligent  and  thorough,  660-664. 

must  be  for  identical  paper,  665, 
search  to  be  proved  by  person  who  made  it,  564,  666, 
all  persona  who  searched,  when  to  be  called,  563. 
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when  some  dispensed  with,  563. 
party  or  persons  interested,  competent  on  question  of  search  or  loss,  511,  518,  666. 

oath  to  be  administered  to,  872. 

when  party  must  testify,  517,  518,  566. 
proof  may  be  by  affidavit,  when,  518,  566. 
official  certificates,  when  evidence  of,  254,  518. 
declarations  of  adverse  party,  evidence  of,  517,  518. 

when  these  declarations  sufficient,  517. 

of  one  under  whom  adverse  party  claims,  517. 

of  one  co-claimant  in  partition,  against  another,  565,  566. 

when  these  declarations  sufficient,  517. 
hearsay  inadmissible,  564. 

how  far  rule  has  been  departed  from,  562,  563. 
presumed,  when,  without  search;  554,  559,  et  seq. 

paper  valueless,  or  apparently  so,  554. 
presumed  from  slight  proof  of  search,  when,  554. 

traced  to  possessor,  who  had  an  interest  in  destroying  it,  554,  565. 
proof  of,  in  action  upon  instrument,  565. 
secondary  evidence  of  writing,  admissible  after  proof  of  loss.     See  title  Secondary 

Evidence. 
voluntary,  pre(;ludes  secondary  proof  of  instrument,  when,  61  fi.  517, 

LOTTERY, 

books  relating  to,  inspection  of,  311. 

LUNACY, 

inquisition,  evidence  of,  51,  266.     See  title  Inquisition. 
letter  of  guardianship,  evidence  of  insanity  of  ward,  75. 

LJJJifATIC, 

'■    how  far  incompetent  as  witness,  877. 
examination  of,  on  voir  dire,  877. 
mairiage  of,  void,  decreed  a  nullity,  91. 


MAGISTRATE.    See  titles  Justice,  Depositions,  Malicious  Prosecution. 
attendance  of  witnesses  before,  841,  842.     See  title  Witness. 
meaning  of  term,  when  used  in  statute  concerning  probate  or  acknowledgment  of  deeds,  585. 

MALICIOUS  PEOSBCUTION, 

conviction  in  original  suit,  evidence  of  probable  cause,  30,  50,  52,  129,  135. 

whether  conclusive,  30,  50,  52,  129,  135. 
acquittal  in  original  suit,  evidence  to  prove  rem  ipsam,  60,  52. 

MANOR.    See  titles  Book  (of  manor),  Court  EoUs,  Copyholder,  Hearsmj,  Vol.  I. 

MANOR  COURT.     See  titles  Booh,  Court  Rolls,  Custom,  Inspection. 
ancient  documents  of,  when  admissible.     See  title  Hearsay,  "Vol.  I. 

MANSLAUOHTER, 

prisoner  ma^  be  convicted  of,  on  indictment  for  murder,  56-68. 
acquittal  of,  bars  suit  for  murder  from  same  act,  121. 
conviction  of,  bars  suit  for  murder  from  same  act,  121. 

MARK, 

signature  by,  how  proved,  492,  600. 
postmark,  how  proved,  609. 

MARRIAGE, 

proof  of,  in  prosecutions  for  bigamy,  279. 

sentence  of  Ecclesiastical  Court  as  to  effect  of,  90-92.    See  title  Judgment  iii. 
legality  of,  how  proved,  91,  92. 

eentence  of  foreign  court  as  to,  whan,  conclusive,  178,  180. 
registry  of,  admissible  to  prove  time  of  marriage,  278-280.    Sea  title  Register. 
proof  of,  by  entries  in  book  or  register,  279,  281. 
by  certificate,  279. 


INDEX.  1073 

MARRIAGE— continwd. 

by  hearsay.    See  title  Hewrsay,  VoL  X 

by  declarations,  and  acts  of  persons  living  together  as  man  and  wjfe,  2T9. 
proof  of,  in  orhninal  prosecutions,  279.     ^ee  tiWe  Bigamy. 

in  action  for  crim.  con.,  279.     See  title  Criminal  Conversation. 
sentence  or  decree  concerning,  74. 

annulling.     See  title  Diiiorce. 
in  cause  of  jactitation,  74. 

affirming,  74. 

foreign  sentence  or  decree,  178. 

sentence  or  decree  obtained  in  another  state,  95,  96,  178.     And  see  title  Divorce, 
of  feme  sole,  a  constructive  revocation  of  submission  to  arbitrators,  406. 
conviction  of  adultery,  evidence  of,  in  suit  for  divorce.    4  Greenl.  E.  100 ;  Id.  326 ;  3  Fairf. 
R.  367. 

MARRIED  "WOMEN.    See  title  Eusbamd  and  Wife,  in  this  and  in  Tol,  I. 

MARTIAL, 

court,  sentence  of,  effect  of,  102. 

MASTER'S  OFFICE, 

book  from,  how  far  evidence,  289. 

MEANING, 

of  terms  in  a  contract,  793. 

MEDICAL  MEN, 

opinions  of,  when  evidence.    9  Bing.  333  ;  6  Rand.  709 ;  6  Mass.  371 ;  9  Id,  225  ;  7  "Wend. 
78;  MacnaUy  Ev.  330 ;  5  C.  H.  R.  25,  31 ;  12  Moore,  167. 

MEMORANDUM.    See  titles  Entry,  Examination. 
when  need  not  be  produced,  577,  578,  916,  et  seq. 
when  must  be  produced,  577,  578,  917  et  seq. 
to  refresh  memory  of  witness,  when 'allowed,  916  et  seq. 
written,  used  to  aid  memory  of  witness,  917-924. 

in  other  cases,  917-924. 

not  evidence,  per  se,  577,  920,  921. 

when  to  be  produced,  577,  917. 

may  be  read  to  jury  when,  917. 

copy  of  not  to  be  used,  920. 

may  by  another,  may  be  U36d  when,  577,  917,  922. 

counsel  have  a  right  to  inspect,  when,  922. 

lost,  contents  of,  cannot  be  resorted  to  in  proof  of  facts  evinced  by,  577. 
See  Russell  v.  Hudson  R.  R.  Co.,  17  N.  T.  Rep.  134. 

MEMORY.     See  title  Memorandvm,. 
re&eshing,  as  to  handwriting,  614. 

MERCHANT'S  BOOK.    See  title  Book  of  Accomt,  Tol.  L 

MESNE  PROFITS.    See  titles  Ejectment,  Jvdgment,  &c. 

MINISTER'S  ACCOUNTS, 

nature  and  effect  of,  as  evidence,  292. 

MINUTES  AND  ENTRIES, 
of  record,  355. 
of  court,  while  sitting,  355. 

of  proceedings  at  Quarter  Sessions,  when  admissible,  J98. 
by  pubUo  officer,  when  evidence,  288. 

MISDEMEANOR, 

depositions  before  magistrates  in  cases  of,  when  admissible.    See  title  Depositions. 
expenses  of  prosecution  for,  when  allowed,  837,  838.    And  see  title  Witness. 

MISTAKE, 

obvious  on  face  of  instrument,  parol  evidence  admissible  to  explain,  697.  ' 

in  name  of  person  in  will,  717  et  seq. 

of  law,  699. 

of  fact,  how  corrected,  799-801. 

in  written  instrument,  cannot  be  shown  at  law,  when,  645.    See  title  Parol  Evidence. 

in  deed,  644,  698  et  seq. 

in  will,  751. 

Vol.  n.  68 
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in  promissory  note,  elS-G1G,  691,  '755. 

in  receipt,  may  be  shown,  when.    See  title  Eeceipt 

may  be  Shown  in  equity,  when,  698.  '  SSi  ti^vi''Parol  Evidence. 

'  ^     ^'   '.\iv,..'     -^1'      I'.;-,     .t:V      ^.'io    :wi;-^C'i'i 

JtfONASTBRT, 

list  of  possessions,  proper  custody  for,  441. 

MONUMENT.    See  title  Eearsay,  Tol.  I. 

MORTGAGE, 

when  absolute  deed  and  separate  agreement  construed  a  mortgage,  64T,  V39,  140. 
not  to  be  varied  byioral'evid^Ce,  645;  646.^'  '  ''  "  ''   '  ■"■'■■ 

f  •;   pyen  when  cbnstituted  of  separate  instruments,  739,  T40. 

oral  evidence  admissible  at  law  to  prove  deed  absolute  on  its  face  intended  as  a  mortgage, 
when,  646, .647.  -,.,-.-,-.. 

admissible  to  ah6w  mortgage  Intended,  with  a  view  to  establish  usury,  682,  684.     And 
see  title  Uswry.  '  '  ^       '  ' '' 

with  a  view  to  show  fraud  aa  to  creditois,  660,  682,  684. 
inadmissible  at  law,  when,  646  et  seq. 
rule  in  equity,  647,  649,  708.    See  title  Parol  Evidence. 
distinguishable  from  defeasible  purchase,  740. 

MURDER, 

acquittal  or  conviction  of,  bars  suits  for  petit  treason  from  same  act,  121. 
prosecution  for,  barred  by  conviction  of  manslaughter,  when,  121. 
conviction  of  assault,  &c.,.with  intent  tp  niurder,  wliether  a  bar  to  suit,  for  murder,  114. 
'' of  arson,' bars  suit'for  ijiurder, -when,  1^2:     .    '"  '      -      •     ■ 

on  charge  of,  prisoner  may  tie' convicted  of  itanslaughter,  56,  58. 

when  variance  as  to  manner  of  death  material.    See  InWod,  Chap.,  YoL  I,  and  index  to, 


N. 

KATURALIZATION, 

certificate  of  conclusive,  how  far,  156,  259. 

whether  preliminary  steps  to  ojjtain  presumed,  lfi6. 

presumed  from  acts  of  citizenship,  when.    See  Fresutj^piions,  Vol  I. 

NAVY  OFFICE,  

book  of,  how  far  evidence,  287,  288. 

NEGATIVE, 

of  issue,  when  to  be  proved.    See  title  Onus  Proiandi,  YdL  I. 

NEWSPAPERS, 

notice  of  dissolution  of  partnership  in,  when  and  as  tq  whqm  suf^ciqnt,  276. 

NEW  TRIAL, 

for  improper  reception  or  rejection  of  evidence,  1012. 

rule  as  to  improper  reception,  1012. 

objection  must  be  taken  at  trial,  1012. 

motion  for  new  trial,  where  bill  of  exceptions  tendered,  1012,  1013. 

amounts  to  waiver  of  exceptions,  1013.  ' '    ' 

allowed  where  exceptions  not  sealed,  1013. 

NICKNAME, 

evidence  of  person  being  called  by,  how  far  admissible  to  explain  will,  Ac,  716. 

NISI  PRIUS  RECORD, 

evidence  of  pause  being  tried,  when,  362, 
evidence  of  amount  recovered,  when,  362. 

irOLLE  PROSEQUI, 

retraxit,  when  deemed  such,  109,  110. 

discharge  of  defendant  upon,  no  biir  to  second  prosecution,  109,  110.    Seo  title  AapMai. 
otherwise,  if  after  jury  impannoled,  109,  110.  ■  ! '     ••  " 

SOLO  OONTfSNDEBE^, 

pleaV,  not  evidence  against  party  in  civil  suit,  54. 
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KON-ATTENDANCE,  .  .      ^, 

oral  eYidence  of  witness  being  subpcenaedj  not.  admissible  without) producing  writ,  377. 
production  of  writ  not  dispensed  with,  by  admission  of  party^  377. 

NOTARIAL  PROTEST, 

when  evidence,  302,  303. 

NOTARY  PITBLTO, 

protest  attested  by,  evidence,  when,  2,60. 

not  if  notary  interested,  259,  260. 
foreign  notarial  certificates  of  protest,  evidence,  when,  268-,  260. 

foreign  notary,  cannot  authenticate  acts,  save  such  as  are  done ,  under  fe»„  mtfcatoria, 
260,  594, 
cannot  certify  execution  of  instruments,  260,  594. 
nor  take  aolfnowledgments  of  deeds,  594. 
certifted  copy  of  instruments  by,,  when  evidence,,  694. 

NOTE.    See  titles  BiUof  Exchange,  Indorsement,  Promissory  A'ote,  in  thia  andin  VolalandlH. 
bought  and  sold,  custom  of  brokers, admissible  to  explain,  790. 

NOTICE, 

negative  of,  when  to.bp  eptaibliphpd.    See  title  Onu^ Proiandi^  YciL  I. 

notice  to  produce  notice  to  quit,  not  necessary,  549. 

so  of  other  notices,  649. 

to  admit  documents.    See  title  Hearsay  viii,  2,  Vol.  I. 

to  produce  writings,  when  necessary,  and  effect  of,  524,:  ei  seq.-   Sep' title  WrUing-ijprimiU). 

when  to  be  in  writing,,  generally,, 52 5,  526.. 

of  dissolution  of  partnership,  in  newspaper,  276. 

effect  of  notice,  276. 
to  produce  papers  on  trial, 

papers  must  be  shown  in  party's  possession  or  power,  520,  521,  551. 
possession  by  party  presumed,  when,  520,  529,  630. 
hpw  proved,  or  disproved,  521,  529. 
by  acknowledgment  of  co-defendant,  621,  529,  530. 
by  attorney,  521,  529,  530. 
by  party,  621. 
possession  by,  third  person,  authorizes  notice  toparty;  when,  521. 

possession  by  co.-defendant,-  621. 
paper  in  a  public  office,  when  deemed  under  party's  control,  515,  621. 
party  cannot  evade  operation  of  notice,  by  fraudulent  transfer  of  custody,  621. 
to  be  in  writing,  when,  529,  530. 
to  be  entitled  in  cause,  530. 
to  describe  paper,  530. 
to  be  served  on  attorney,  if  one  employeol,  529,  530. 

on  attorney  of  party  on  record,  though  not  the  real  party,  529,  530. 
to  produce  paper  before  proving  its  contents,  when  not  necessary,  552,  563. 
if  paper  be,in  the  hands  of  a  person  out  of  jurisdictioa  of  ttie  court,.  652., 
or  if  paper  be  d,e3troyed,  653. 
proof  of  l9^.&c,„  553. 
to  be  served  a  reasonable  time  before  trial,  628,  629. 

party  residing  abroad — time,  of  service,  528, 
if  paper  in  or  near  court,  service  at  trial  suffiqientj  62Sti 
paper  preauffiisd  iU|Court^  when,  629,  551., 
fact  of  paper  being  in  court,  may  be  proved  by  attorney,  629. 
to  produce  at  a  giyeu  day,  extends  to  subsequent  sittings  of  the  court,  521>  628. 
inspecting  paper  produced  under  notice,  makes  it  evidence,  when,  537,  638j. 
proper  time  for  production,  531. 
refusal  to  produce,  presumption,  from,  531,  536i; 

qther  consequences  pf  refussilj  531. 
notice  unnecessary,  when,  639,  biAetseq.,  651,., 

where  nature  of  action  is  sufficient  notice,  539,  647,  548. 
in  trov;er,  for  papers,  639. 

action  against  o^ceii;„,far  n^ept,.tQ  retAim  process,  639. 
in  other  civil  cases,  639. 
rule  in  criminal  cases,.  541,1  642., 
where  possession  by  thp,  other,  party  i,s,fraudnleint).543i., 
papers  secreted,  destroyed,  Ac,  520,  543. 
necessary,  though  writing  only  collaterally  in  question,  612-514. 
proof  of, 

party  competpnt  to,proY,e,  626. 
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may  be  proved  by  secondary  evidence,  ■without  notice  to  produce  it,  525,  626. 
paper  produced  under  notice,  to  be  proved  by  the  other  party,  when,  486. 
when  not,  486. 

entire  writing  to  be  read,  519. 
and  other  writing  referred  to,  519. 
when  used  by  party  calling  for,  becomes   evidence  for  party  producing,  how 

far,  519. 
otherwise,  if  merely  inspected,  and  not  used,  63T,  538. 
of  dishonor, 

sent  by  mail,  545,  546,  548. 
proof  of,  545-54'?,  548. 

may  be  proved  by  secondary  evidence,  without  notice  to  produce'  it  when,  645,  646. 
to  quit,  544. 

proof  of,  544. 

may  be  proved  by  secondary  evidence,  without  notice  to  produce,  644,  546. 
to  repair  fences,  545. 
proof  of,  645. 

may  be  proved  by  parol,  without  notice  to  produce,  544. 
to  remove  obstruction  from  highway,  546. 

proof  of,  546,  5-4T. 
secondary  evidence  of  notices,  generally,  without  notice  to  produce,  544^54T. 

2fVZ  TIEL  RECORD.    See  title  Judgment. 
proof  of  issue  on,  347,  348,  386. 
whether  to  be  tried  by  court  or  jury,  386,  426-428. 

rule  in  respect  to  record  of  United  States  court,  381,  426-428. 
record  of  another  state,  &c.,  387,  426. 


OATH, 

to  witness,  how  administered,  8T2. 

as  to  form  of  swearing,  most  binding  on  witness,  812. 

witness  need  be  sworn  only  once,  though  examined  at  different  times,  812. 

necessity  of  swearing  witness,  waived  by  consent  or  omission  to  object,  872. 

OBLIGOR.    See  title  Co-obligor. 

OCCUPATION.    See  title  Occupier,  Tol.  I. 

of  tenant  referred  to  in  conveyance,  effect  of,  738. 

OCCUPIER.    See  title  Hearsay,  v,  viii,  4,  Vol.  I. 

OFFICER.    And  see  title  Bailiff,  Revenue  Officer,  in  this  and  in  Tols.  I  and  III. 
copies  of  records  by,  when  admissible,  349-351.    And  see  title  Record. 
having  custody  of  records,  cannot  be  examined  to  their  contents,  363. 
of  court,  possession  of  document  by,  when  considered  possession  of  party,  460. 
judicial, 

not  answerable  for  errors  of  judgment,  129,  130. 
answerable  for  fraud  or  corruption,  when,  129. 

or  for  want  of  jurisdiction,  unless  resulting  from  Ignorance  of  facts,  139,  140,  141,  149. 
ministerial, 

protected  for  acts  under  process,  fair  on  its  face,  129,  139,  140,  149. 
assistant  of  protected  also,  when,  154. 
otherwise,  if  process  void  on  its  face,  146,  152. 

or  if  process  mesne,  and  not  returned  by  return  day,  366. 

not  liable  for  refusing  to  execute  process  void  for  want  of  jurisdiction,  155,  471. 

must  show  valid  judgment  as  well  as  execution,  when,  154,  156,  364,  366.    And  Be« 

title  Execution. 
return  of,  on  process,  when  and  how  far  evidence,  368  ei  seg.    See  tit.  Reium. 
evidence  in  actions  by  and  against  officer,  how  far,  372-374. 
false,  action  for,  363,  369. 

who  may  maintain  action,  369,  370,  372. 
return  only  prima  facie  evidence,  368,  372. 

OFFICIAL  CHARACTER, 
how  proved, 

by  certificates  of  third  persons,  when,  253.    See  title  Ceriifieaie. 
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by  addition  to  official  signature,  when,  233,  686, 
rule  where  addition  abbreviated,  686. 
or  omitted,  253,  443,  444. 
when  noticed  judicially,  253,  345,  685. 

OFFICIAL  COMMUNICATIONS, 

when  privileged.     See  title  Privileged  Gonvrnwiicationa,  VoL  L 

OFFICIAL  RETURNS.    See  title  Reiurn. 

OLD  ■WRITINGS.    See  title  Ancient  Writings,  Deed,  WiU,  Writing. 

OMISSION, 

in  written  instrument,  oral  evidence  as  to,  116. 
in  will,  751,  762. 
in  contract,  716. 
in  award,  716. 

consideration,  in  deed,  667,  658. 
■  clerical  omissions,  716. 

OMNIA  RITE  ACTA, 

presumption  as  to.    And  see  title,  Presv/nptions,  2,  Tol.  I. 

ONUS  PROBANDI.    See  Index  to  Vol.  I. 

OPINION, 

of  witness,  when  evidence,  916.    And  see  Note  847,  to  Tol.  Ill  of  the  text. 

expert  in  some  art,  science  or  business.  See  Folkes  v.  Chadd,  3  Dough.  157 ;  8  Mass. 
371;  1  Pet.  C.  C.  R.  163;  McNally's  Bv.  329,  335,  ch.  30;  Stark.  Ev.  154; 
Russ.  &  Ry.  456 ;  1  M.  &  Rob.  75 ;  McNaghten's  Case,  10  CL  &  Fin.  200,  212; 
7  Wend.  78 ;  2  Met.  147  ;  4  My.  &  Or.  116, 120 ;  1  Railw.  Cas.  576.  And  sea 
Note  849  to  Vol.  Ill  of  the  text 
competency,  how  ascertained.    See  the  cases  cited,  infra. 

physician  or  surgeon,  as  to  sanity.     2  Iredell,  78;  11  Serg.  &  R.  141;  7  Id.  90; 

4  Conn.   203  ;  2  Lee,  415  ;  3  Mass.  R.  237  ;  Id.  330 ;  4  Id.  593 :  3  Hagg. 

Ecol  R.  674,  604,  605  ;  3  Wash.  C.  0.  R.  580.     Note.847  to  Vol,  IIL  of 

the  text. 

as  to  practice  of  others.    9  Bing.  333  ;  6  Rand.  709,  710. 

as  to  cause  of  death  or  wound.     6  Rand.  R.  709,  7iO ;  12  Moore,  157  ;  6  C. 

H.  Rec.  26 ;  Macnally's  Ev.  329  et  seq. 
not  as  to  mechanical  effect  of  blow,  when.     6  C.  H.  Rec.  26,  et  seq. 
surveyor,  whether  marks  or  objects  found,  were  intended  as  boundaries.    4 
Pick.  156,  et  aeq. ;  10  Barn.  &  Cress.  527. 
not  as  to  whether  grant  properly  located.     8  Mart.  Lou.  R.  N.  S.  695. 
underwriter  or  officer  of  insurance  company.     7  Wend.   72  ;  10  Barn,  &  Cres*. 
627  ;  2  Mete.  147,  contra. 
as  to  materiality  of  fact  to  risk.     7  Wend.  72 ;    10  Bam.  &  Cress.  627 ;  2 
Mete.  147  ;  Note  847  to  Vol.  Ill  of  the  text, 
mariner,  whether  mode  of  steering  ship  skillful.     1  Carr.  t  Payne,  70. 
not  experts,  generally  inadmissible,  916. 

admissible  as  to  state  of  affection,  when.    4  Cowen,  355. 

as  to  value  of  property,  when.    3  N.  H.  R.  349 ;  14  Serg.  &  Rawle,  137  ; 

Swift's  Ev.  111. 
as  to  handwriting.    See  title  Simduiriting. 
not  as  to  age  of  persons,  when.     6  Conn.  9,  13. 
or  as  to  usage  of  trade.    See  title  Usage. 
or  as  to  time  of  conversation,  916, 
of  attesting  witness  to  will,  as  to  testator's  sanity.    See  VoL  I  and  notes  to  VoL  III  of  the 

text, 
of  unprofessional  witnesses,  on  question  of  insainity,  De  Witt  v.  Barley,  17  N.  T.  Rep.  340. 

ORDER, 

of  court  to  be  proved  in  action  on  award  under,  347,  349. 

cannot  be  used  to  vary  a  record,  347,  349. 

recital  in,  not  evidence  to  prove  fact  recited,  347,  349. 

for  commitment,  evidence  of  judgment  of  imprisonment,  when,  349. 

for  judgment,  not  evidence  to  prove  former  recovery,  349. 

for  vacating  judgment,  not  evidence  in  opposition  to  record,  349. 

how  proved,  347-349. 
of  justices  to  remove  pauper,  should  show  jurisdiction,  on  its  face,  472. 
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duplicate.    See  title  Duplicate  Origii/aalfia  this  and  in  Vol.  I. 

OUSTER,  ,  ,     . 

judgment  of,  eTidenoe  in  quo  warranto,  against  corporate  officer,  admitted  by  rjartysgainrt 
whom  judgment  obtained,  13. 

OVERT  ACT.     See  title  Treason. 

OWNERSHIP.    See  title  Sepuied  Ownership,  Vols.  I  and  III. 


PAPAL  BULL.    See  title  BuTl. 

PAPERS.    See  title  Writing. 

PARDON, 

granted  by  governor  of  another  state,  how  proyed,  302. 

PARISH, 

conviction  o^  for  non-repair  of  road,  wheniadmissible,  S5. 

register,  316,  and  see  title  Register. 

book,  316.    See  title  Booh 

papers,  proper  custody  of,  440. 

check,  what  sulficient  search  for,  to  show  loss,  556. 

PARISH  REGISTER, 

may -be  proved  by  examined  copies.  When,  446,  '441. 
by  returns  inade  annually  of,  278. 
as  proof  of  mtoriage,  when,  279,  280,  281,  282. 
old  entries  in,  when  not  evidence,  290. 

PARLIAMENT, 

resolutions  of,  274. 
addreas-of,  274. 

'journals  of,  274,  275.    See  title  Journals. 
act  of.    See  title  Statute. 
roll,' when  TefeWed  to,  to  explain  printed  copy  of  act,  443. 

PARLIAMENTARY  SURVEY.    See  title  tngiiisiiion. 

PAROL  ilVIDENCE, 

inadmissible  to  add  to  or  vary  depositions,  235,  i3'6. 
and  copy,  no  distinction  between,  as  secondary  evidence,  668,  669. 
rules  as  to  admissibility  of,  with  reference  to  written  instruments,  635,  636. 
L  Inadmissible  to  contradict  or  vaiy  a  written  instrument,  636,  637. 
wills,  636,  637. 

name  of  devisee,  or  subject  of  devisQ  omitted,  637,  638-644. 
deeds,  644-650. 

bond;  conveyance,  651. 
payment  of  consideration,  651-654.  , 
where  statement  ambiguous,  654. 
proof  of)  another  consistent  consideration,  655. 
consideration  of  marriage,  655. 
of  natural  love,  6&5-658. 
for  purchase  of  estate,  658. 
(premium  for  apprenticeship,  659. 

parcels  in  conveyance  not  to  be  varied  by  printed  conditions  ot  sale,  669, 
evidence  as  to  delivery  of  deed,  660-664. 
policy  of  insurance,  not  to  be  Varied  by,  664. 
charter  party,  664. 
contract  for  seaman's  wages,  664. 
written  agreement  at  common  law,  666-67S. 
positive  engagement  forpaymafit, 

bill  or  note,  673-676. 
contracts  relating  to  land,  within  Statute  of  Frauds,  67*. 
agreement  for  letting,  677. 

for  sale,  with  warranty  of  title,  G77. 
time  for  completion  of  purohaso,  €78i 
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verbal  ,4eolar&tici!ns  by  auctioneer,  inadmissible  where  contract  required  to  be  id 
writing,  BtS. 
admissible,  where  not  required  to  be  in  writing,  619. 

contract  for  sale  of  goods,  619,  680.  .     ,  , ,  ,    ■  i  •, 

parol  admissions  ipa^mi^ible  to  contradict  written  dooumentsj  619,  680. 
where  contract  not  in  writing,  680.   ,         •     j 

former  oases,  where  parol  evidence  admitted,  overruled,  680. 
quality  of  goods  not  ppeoified  in  contract,  681. 
person  contracting  as  principal,  681. 
cases  where  rule  does  not  apply,  681.  .i, , .    . .    ■■ 

1.  as  to  proof  of  illegality  or  want  of  consideration,  682. 

usury,  682,  683^      , 
evasion  of  Stamp  Act,  683. 
fraud,  684. 

in  case  of  a  will,  685.  ■  • 

declarations  of  testator  admissible,  686. 

in  case  of  a  deed,  686-688. 

fraudulent  representations,  inducement  of  contract,  688. 

party  charged  with  fraud  not  allowed  to  prove  any  other  consideration,  689. 

comment  on  rule,  689.  ■     ,  , , 

instruments  not  under  seal ;  promissory  notes,  Ac.,.  690-692. 

2.  executory  written  agreements,  not  under  seal,  discharged  by  parol,  692-696. 

when  written  contracts  (at  common  law)  may  be  varied  or  discharged  by 

parol,  subsequently,  695. 
vmtteu  contracts  under  Statute  of  Frauds, ,  S9 1 .  ,  - 

3.  where  instrument  not  in  suit  between  parties  thereto,  or  privies,  691 . 

4.  where  mistake  obvious  on  face  of  instrument,  691.  ■   ; 

rule  as  to  admissibility  of  extrinsic  evidence  in  equity,  698-108j    i ,  ,i 
n.  Admissible  to  explain  meaning  of  language  or  of  particular  words ;  to  identify  perBon* 
or  things;  and  to  explain  any  reference  to  extrinsic  matter,  108  et  seq. 

1.  where  words  used  in  peculiar  sense,  108,    , 

writing  in  cipher  or  foreign  language,  109. 
evidence  explanatory  of  words  used,  109, 
limitation  of  nile,  110..  , 

where  meaning  appears  on  face  of  instrument,  111. 

2.  to  identify  particular  person  or  thing,  111-113. 

evidence  of  state  of  property,  113,  114 

as  to  designation  or  names  of  persons  claiming,  114. 
chUdren,  114-116. 
nickname,  116. 

mistake  in  name  or  designation.  111,  118,    .  .,  .  ■       ■,    .... 
cases  where  explanatory  evidence  admitted^  111,  118. 
where  rejected,  118.         .  ■  .. 
as  to  designation  of  thing  described,  118-134. 
situation,  &c.,  of  party,  13,4,  135. 
state  of  property,  136-138. 

3.  where  instrument  refers  to  extrinsic  facts,  138.    , 

reference  in  conveyance  to  occupation  of  tenant,  138. 
reference  to  wiU,  138,  139. 

general  application  of  the  rule,  139-142. 
to  other  instrument,  143. 
instrument  referred  to  must  be  identified;  143. 
must  be  in  existence,  144. 
evidence  admissible  as  to  collateral  fact,  146. 
date  supplied,  145. 
in.  Admissibility  of,  to  explain  ambiguities,  145  et  seq. 

distinction  between  ^afcni  and  toten<  ambiguities,  146;  ei  je?. 

rule  as  to  admission  of  evidence  to  remove  difficulty  caused  by  evidence,  160. 

by  evidence,  150.| 
two  classes  oC  latent  ambiguities,  150  et  seq. 

1.  where  more  than  ono  person  or  thing  are  shown  to  answer  the  description,  160. 

2.  where  description  is  shown  to  be  true  in  part;  but  not  in  every  particulax,  160. 
when  extrinsic  evidence  admissible  to  explain  jjateni  ambiguity,  150-160. 

examples, 

power  of  re-entry,  160.. 

consideration  past  or  prospective,  160. 
where  eviidence  npt  adrnissjble,  160. 

mistake  in  bill,  160,  161.  ;  -.. 

no  peremptory  rule  for  exclusion,  161. 
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as  to  latent  ambiguities,  761-766. 

IV.  Deolarationa  of  party  to  instrament,  inadmissible  to  show  intention,  767. 
general  rule,  767. 

what  are  deolarationa  of  intention,  767. 

declarations  as  to  meaning  of  bequests,  767. 

appellations  used  by  testator,  admissible,  717,  718,  768. 
declarations  of  intention  to  provide  for  particular  person,  768. 
■when  admissible,  768-775. 

where  ambiguity  raised  aa  to  which  of  two  persons  or  things  intended,  768,  769. 

examples,  775  e<  seq. 

limit  of  admissibility,  778. 

where  the  ambiguity  is  cleared  up  by  the  context,  781  et  seq. 
conversations,  &c.,  between  parties  to  agreement,  786. 

V.  Of  usage,  admisaible  to  explain  commercial  and  other  contracts,  787,  788. 

usage  must  be  general,  7  s  8. 
policy  of  insurance,  788. 
charter  party,  789. 
receipt  bill,  789. 
other  contracts,  789,  790. 
examples,  790. 
bought  and  sold  notes,  790. 
custom  of  bankers,  790. 

of  trade,  790. 
where  evidence  rejected,  790. 
fanning  lease,  791. 

when  excluded  by  inference,  791-793. 
with  reference  to  other  leases,  793. 
day  of  demise,  794  ei  seq. 
general  result,  796. 
where  inadmissible,  797. 

contract  for  service  on  board  ship,  797. 

when  in  contradiction  of  written  contract,  798. 

examples,  798  et  seq. 
contract  for  sale  of  "about  400  quarters,  more  or  less,"  799. 
time  of  delivery  in  contract  for  sale  of  cargo,  799. 
amount  of  commission,  799. 
usage  of  pubHc  office  not  to  control  written  instrument,  799,  800. 
broker's  notes,  800. 
explanatory  of  ancient  grants,  800. 
of  acts  of  Parliament,  800. 

rule  applies  to  grants  from  private  persons,  801,  802. 
covenant  not  to  be  construed  by  acta  of  parties  thereto,  804. 

where  previous  dealinga  under  similar  contraota  admisaible,  806. 
evidence  may  be  given  in  anticipation,  805. 
usage  may  be  shown  to  be  illegal,  805. 
in  equity,  as  to  scope  of  certain  covenants,  704. 
to  show  debt  paid  by  legacy,  704,  705. 
to  show  legacy  a  payment  on  family  settlement,  705. 

advancement  of  a  portion,  705. 
in  cases  of  double  legacy,  706. 
as  to  residue,  after  payment  of  legacies,  &c.,  706,  708. 
to  show  a  deed  in  fact  a  mortgage,  708. 
when  admissible  to  show  intention  of  testator,  638-640. 
of  grantor,  644-651. 
to  apply  description  of  premises,  640. 
to  show  a  deed  a  mortgage,  647. 
to  show  purpose  of  a  bond,  651. 
to  show  failure  of  consideration,  &o.,  652-654. 
to  show  real  consideration  of  a  deed,  655-658. 
aa  between  party  and  a  atranger  to  deed,  658. 
as  to  circumstances  attending  execution  of  contract,  665. 
aa  to  agreement  not  embraced  in  written  contract,  665. 
rule  that  it  cannot  be  given  to  contradict  or  vary  written  agreement,  666-673. 
as  applied  to  bills  and  notes,  673-676,  691,  692. 

verbal  variation  of  contract  inadmissible,  680,  681. 
exception  in  the  case  of  usurious  contracts,  682,  683. 
to  convert  a  deed  into  a  mortgage,  683. 

to  show  cotemporaneous  circumstances  by  way  of  interpreting  language  used,  683-68S. 
to  show  intention,  when  admissible,  685-688. 
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aa  to  consideration,  by  party  charged  with  fraud,  689,  690. 
agreements  discharged  by  parol,  when,  692-694. 

for  sale  of  land,  how  discharged,  695. 
parol  agreements  merged  in  written,  696. 
rule  aa  to  admission  of  in  equity,  698-708. 

to  relieve  against  mistakes,  698,  TOO. 

to  show  a  trust,  101. 

in  purchase  of  real  estate  by  partners,  703. 

to  aid  in  construction,  704,  705. 

to  rebut  presumptions,  706  ei  seq. 
to  show  waiver  of  stipulation  in  contract,  693. 

in  covenant,  693. 
to  show  mistake,  in  equity,  698  et  seq. 
to  show  what  was  intended  hy  family,  child,  son,  723. 
to  show  mistake  in  terms  of  notes  or  bills,  673-675. 

real  consideration  of  sealed  note,  652. 
when  admissible  to  identify  the  thing  or  person  intended,  718  etseq. 
to  ascertain  name  of  owners  insured,  724. 
to  aid  a  description  partly  defective,  ,735. 

where  instrument  refers  to  extrinsic  facts,  739-742. 
ambiguities  patent  and  latent,  defined,  746-760. 
to  ascertain  name  of  person,  in  instrument,  751  etseq. 
to  aid  notice  of  dishonor,  when,  755,  761  et  seq. 
to  designate  matter  or  thing  intended,  782-786. 
when  admissible  to  explain  written  instruments, 

latent  ambiguity,  what,  747. 

explainable  by  parol,  747,  748. 

when  fatal  to  instrument,  and  in  what  sense,  747,  748. 

patent  ambiguity,  what,  735,  747. 

admits  of  explanation  by  parol,  when,  735,  747. 

when  fatal  to  instrument,  and  in  what  sense,  748,  753,  764. 
description  applicable  to  several  objects  or  subjects,  748. 

several  persons,  761-763. 

patent  ambiguity,  756. 

several  parcels  of  land,  762. 

several  species  of  goods,  756. 

several  ways,  756, 

several  monuments  or  boundaries,  756. 

several  amounts,  757. 

patent  ambiguity,  757,  758. 

what  evidence  competent,  762. 
description  part  true,  and  part  false,  761,  762. 

of  lands  in  deeds,  wills,  &c.,  719,  720,  782,  et  seq. 

of  fund,  764-766. 

of  bond,  771.' 

of  execution  or  jugdment,  in  sheriff's  deed,  645,  646. 

of  other  writings,  by  recital  or  reference,  741,  742,  743. 

of  persons,  769,  etseq. 

only  one  person  answering  any  part  of  description,  769,  et  seq. 

evidence  to  show  another  intended,  not  admissible,  735,  785. 

two  persons — one  agreeing  with  part  of  description,  and  the  other  with  residue,  which 
preferred,  769,  etseq. 

evidence  admissible  to  show  which  was  intended,  773,  785. 

only  one  parcel  of  land  answering  any  part  of  description,  782,  783. 

two  parcels— one  agreeing  with  part  of  description,  and  the  other  with  residue,  783. 

where  parts  of  description  not  equally  worthy,  782,  et  seq. 

what  to  govern,  182  ei  seq. 

description  by  occupancy,  when,  639,  782  et  seq. 
monuments,  when,  719,  739,  783. 
course  and  distance,  when,  784. 

as  between  course  and  distance,  785. 

quantity,  785. 

evidence  not  admissible  to  show  intent,  that  least  worthy  part  should  govern,  735,  785. 

where  parts  of  description  equally  worthy,  735,  785. 

whetlier  evidence  admissible  to  show  which  was  intended,  735,  785. 
description  entirely  false  or  inapplicable,  lei  et  seq. 
intent  to  give  different  description,  cannot  be  shown,  749. 

no  property  answering  description,  761. 
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rule  in  Miller  v.  Travers,  *I6^. 

no  person  answering  description,  TBI,  '769.  ^  , 

case  of  Beaumont  v.  Fell,  considered,  1S1,  1769, 

case  of  Thomas  V.  Stevens,  considered,  V6I,  769,      ,    ,  ,   ,   ,,,.,,.,,  ...  .,, 

where  after  rejecting  erroneous  part  of  description,  no  sufficient  indibaiion  of  intent 

appears,  '764,  112,  Hi. 
where  instrument  leaves  intent  ponje.ctural,  '748,  '752. 
"  void  for  uncertainty,"  I6i,  1^5. 
subject  matter  nearest  to  description  to  be  adopted,  6^8-640,  7^5.  ,,   .,,     .  ,    ,,..     . 
evidence  not  admissible  to  show  different  subject  inaliter  intended,  fesS,  VSs,  786. 
examples,  as  to  wills,  638. 

as  to  deeds,  644.  ■ .      „ . 

admissible,  to  explain  words,  &c.    See  title  Words,  and  PArases. 
admissible,  to  define  nature  of  instrunient,  when,  6'72,  '75i. 
as,  whether  a  deed  or  will,  672,  7^4. 
whether  a  simple  contract  or  deed,  733.         ,  ^     . 
admissible,  to  interpret  foreign  language  in  instrument,  '733. 

to  decypher  obscure  writing,  733. 
admissible,  to  explain  written  duelling  ehallerige,  733,  734. 
whether  a  challenge  to  fight,  Tm.    '    . 
whether  deadly  weapons  designed,  734 
admissible,  to  explainstatutes,  when,  7^5. 
technical  terms  used,  719-732. 
mercantile  terms,  727. 
what  admissible  in  explanation  of  instrument,  ,    ,  ^ 

cotemporaneous  circumstances,  collateral  to  questi6n  of  intent,  719-7^2. 
whether  referred  to  expressly,  or  by  implication,  733. 
examples, 

to  ascertain  real  estate  described,  644,  719,  720. 
inaccurate  description,  '723,  783. 
whether  j)arcel  dr.  not, '720  ei  sej. 

whether  freehold  or  leasehold  lands  intended,  '722.  ,; 

whether  real  or  personal  property  intended,  721, 
whether  freehold  in  lands  or  rents  merely,  intended,  722. 
to  identify  right  of  way  granted,  721,  755,  803. 
to  ascertain  "appurtenances,"  721. 
to  ascertain  personal  property  described,  719,  721. 
term  "household furniture,"  72i. 
stock,  639,  645,  721. 
female  slave  and  her  increase,  724. 
freight  in  a  ship,  724. 
aU  rents  in  arrear,,  722. .. 
to  ascertain  persons  described,  722-724. 
inaccurate  descriptipn,  722,  769. 
false  name,  757,  773.        ■ 
term  child,  children,  grandoliildreh,  639,  722. 
son,  723. 
family,  723. 

owners,  in  policj'  of  insurance,  724. 
neirij^tl-elations,  7B7,,7^S. 
to  &^certain  acts  contemplated  by  written  indemnity,  '724. 
what  defects  covered  by  general  warranty,  7B8. 
time  meant  by  forthwith,  724,  75S. 

by  ihoto  generaleXprfession,  668,  758. 
terin  of  lease  indefinite,  726. 
kind  of  work  to  be  done,  indefinite,  726. 
powers  of  arbitrators,  indefinite,  724. 
rule,  how  far  applicable  to  statutes,  7^6. 
records,  725. 
awards,  724,  725. 
usage  or  custom,  admissible,  when,  and  how  far,  726,  et  seq.    See  title  Vsa^t  and 
OysUrni. 
■Whether  admiasiblo  to  inquire  as  to  "  common  understanding,"  733, 
uaage  or  practice,  under  an  blent  instrument,  admissible,  803. 
rule  applicaijle  to  private  as  well  as  public  writings,  804. 
not  admissible,  where  instrument  unambig*uouS,  803,  804. 
not  admissible,  to  vary  or  control,  803, 
practical  location  under  deeds,  kc,  t48,'  Mt,  §64, 
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as  to  age  of  iastrument,  804. 

direct  evidence  of  intent,  inadmigsible,  tb  explShi,  '?51.  T52, ,  794.       • , . 

aistiriguished  froin  evidehee  colIatBral  to  ijuesfionof  mteiit,'5'rS,  639,  640, 

752,  et  seq. 
admissible  at  law,  when,  646,  Gil,  et  seq.,  753  ei  seq. 
declarations  of  parties,  when  admissible,  in  explanation, 
where  writing  incomplete  on  its  face,  698,  724. 

where  several  objects  within  description,  75 fe,  757,  7 E 9.  .    .iu-i, 

when  declaration  relevant,  tb  show  lUcts  collateral  to  qliestibh  of  intOTtl,  757, 

759. 
'effect' of  declarations,  as  depending  oh  varibus  circumstances,  755,  757. 
ootemporaneous  or  prior  negotiations  or  contracts, 
not  admissible,  generally,  665  et  seq. 
when  admissible,  669  et  seq. 
rule'where  instrument  refers  to  foreign  eijqiressibn  of  intent,  735. 
reference  must  be  to  writing,  whbn,  741. 

when  to  writing,  both  construed  together,  how  far,  733,  734,  739. 
indirect  or  constructive  reference,  when  Stiffici'ent,  739,  K84. 
when  reference  to  bb  direct,  741. 
reference  must  describe  writings,  741. 
oral  evidence  to  conriect  writing,  -vWien,  676,  739,  746. 
ootemporaneous  writings,  676,  739  eiseq. 
apparently  inconsistent  Writings,  676,  739,  741. 
where  writing  required  by  statbtb  of  frauds,  741. 
description  partly  true,  and  partly  falSb,  741. 
rule  where  reference  applies  to  several  writing,  741. 
rule  where  only  one  appears,  742. 
Intent,  independent  cifreferbnCe,  741,  742. 
reference  to  verbal  matter  must  generally  be  direct,  720, 
otherwise,  if  writing  manifestly  incbniplete,  669,  670. 
parol  evidence  of  verbal  cbntract  refei-red  to,  iadniissible,  669;  741. 
rule  as  tq  inbbmplete  writing,  669,  724. 
reference  in  deed,  &c.,  to  monuments,  739  ei  seq. 

to  be  express,  In  order  to  control  course  and  distanbb,  whyn,  7'84,  786. 
admissible  at  law,  to  supply  omissions,  when,  761,  762. 

to  fill  up  blanks,  761,  762. 
rule  as  to  blanks  or  omissions  in  wills,  751,  752,  75T,  764,  774,  7-82. 
when  admissible  to  aM  to,  vary  or  dischar'^e  instruinents, 

general  rules  agairiBt  parol,  fapjilies  to  cases  iibt  tvithia  statlite  6f  frauds;  ^668^73. 

and  to  simple  contracts  as  well  as  deeds,  &c.,  665,  666. 
not 'admissible -tb  vdty,  i&b.,  wills,  751. 

examples,  639,  752. 
not  admissible  to  vary,  S;o.,  dbfeds  bf  obnteyalicb,  '639;  64ft. 

example^,  639. 
not  admissible  to  vary  clause  reserving  i-eht  ii  leaSe,  64b. 

how  far  time  of  holding  may  be  modified  by  liSage,  794,  795. 
rule  the  same,  whether  lease  by  simple  contract  or  debd,  7^4. 
time  of  holding  unexpressed,  how  ascertained,  794. 

admissible  to  prbve  tiaage,  ahfitexib^  ineideiita  to  leaaeS,  how  fir,  791-793. 
not  admissible  to  vary,  &c.,  the  donditibh  of  niortga^b;  647. 
nor  to  show  absoltite  sale,  intended,  647,  739. 
rule  same,  whether  mortgage  of  chattels  or  lands,  647. 

same  where  ftiol'tga^e  constructed  Of  several  writings,  647,  739,  740. 
not  admissible  to  show  conveyance  apparently  abaoliitte,  inteiided  £ii  k  mortgage  or 
security,  647  et  seq. 
deed  of  lauds,  647^50. 
conveyance  of  personal  property,  647. 
rule  where  evidence  hot  objected  to,  649. 

where  cbtiveyalnbe  constructed  Of  sBve'ral  wi^tih^,  739, 140. 
where  usury  is  set  up,  684,  688. 
rule  in  aE  cases,  in  New  Tbrk,  647. 
rule  in  Pennsylvania,  660. 
rule  In  chancfery,  649. 
not  admissible  to  vary  condition  bf  bond,  651. 
not  admissible  to  add  to  or  vary  policy  of  insurance,  798. 

usagt),  how  far  admissible.    See  title  Usdige  (yr  'Citsicn^ 
when  not  admissible  to  add  tb  6t  vary  feimjilb  bohtrabt  ili  Witting,  G65  H  ieq.    See  titles 
Promissory  NoUii  Sieelpi. 
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not  admissible  to  vary  legal  effect  of  instrument,  66T. 
of  special  receipt,  654.    See  title  Receipt. 

of  bill  oflading,  668.    See  title  Bill  of  Lading,  in  this  and  in  Vol  HL 
of  promissory  note,  668,  674  ei  seg.     See  title  Promissory  Note. 
of  policy  of  insurance,  798. 
contract  specifying  no  place  of  delivery,  668. 
contract  indefinite  as  to  time,  668. 
other  contracts,  668,  669. 
usage  or  custom  admissible  to  change  legal  effect,  how  far,  296,  668,  675,  725-733.     See 
fitle  Usage  and  Gustom. 
admissible  to  vary,  &o.,  by  incorporating  other  writings  referred  to,  739  et  seq. 
express  reference,  739  et  seq. 
implied  reference,  739,  740. 
rule  as  to  cotemporaneous  writing,  739,  740. 
admissible  to  vary,  ic,  by  incorporating  oral  matter  referred  to,  669,  740. 
bill  or  note  referring  to  oral  condition,  675,  740. 
bond  referring  to  oral  agreement,  669,  740. 
when  reference  to  oral  matter  void,  74,  740. 
inadmissible  to  vary,  &c.,  by  oral  matter  not  referred  to,  665,  740. 
reason  and  extent  of  rule,  665  e<  seq. 

cotemporaneous  or  prior  negotiation,  665  et  seq.    And  see  titles  BiXl  of  Lading, 
Promissory  Note. 
admissible,  if  contract  manifestly  incomplete,  669  ei  seq. 
instrument  as  to  hiring,  669. 
agreement  to  indemnify,  667. 
instrument  of  compromise,  669. 
submission  to  arbitrators,  669. 
agreement  on  one  side  not  written,  669. 
writing  given  in  part  execution  of  oral  contract,  70,  669. 
otherwise,  where  complete  execution  imported,  668. 
blank  indorsement  of  bUl  or  note,  670. 
admissible,  to  supply  blanks  or  omissions,  when,  761,  762. 
name  in  contract,  716. 
sum  in  award,  716. 
consideration  in  deed,  656,  657. 
sign  of  dollars  omitted,  667,  716. 
clerical  omissions,  &c.,  716,  751.  ^ 

not  to  supply  omission  in  wills,  751,  752. 
admissible,  to  sliow  custom  or  usage  regulating  subject  of  contract.    See  title  Usa^t 
a/nd  Custom. 
how  far  usage  may  vary  legal  effect  of  instrument,  295,  668,  725-733. 
or  supply  incidents,  651,  665,  791. 
rule  in  respect  to  contract  as  to  seamen's  wages,  651. 
admissible,  in  behalf  of  person  not  concluded  by  instrument,  661. 
strangers  may  show  real  intent,  650,  686. 

town  resisting  settlement  under  pauper's  deed,  668. 
creditor  assailing 'debtor's  deed  for  fraud,  650,  689. 
party  may  show  real  intent,  when  Instrument  used  by  a  stranger,  657. 
deed  relied  on  by  stranger,  to  show  grantee's  liability  for  repairs,  667. 
receipt  in  the  nature  of  a  contract,  653. 
admissible,  where  writing  in  its  own  nature,  inconclusive, 
receipt,  652,  653. 

otherwise,  if  in  the  nature  of  contract,  when,  653, 
bill  of  parcels,  672. 
letter  of  credit,  672. 
admissible,  to  disprove  or  vary  consideration  clause  of  deed,  when, 
in  suit  for  purchase  money,  656,  657. 
on  question  as  to  who  received  money,  657,  658. 
ou  question  of  damages  upon  covenant  of  warranty,  666. 

upon  covenant  of  seizin,  656. 
not  interr  partes,  to  vary  substantive  terms  of  deed,  651,  666. 
otherwise  as  to  strangers,  651,  657,  681. 
otherwise,  as  to  party,  where  a  stranger  relies  on  deed,  662. 
whether  deed  assailed  for  fraud,  can  be  supported,  by  proving  a  different  consid*- 

ration,  689,  690. 
party  may  always  prove  consideration  consistent  with  deed,  668,  690. 
what  is  a  "  different  consideration,"  656,  658,  690. 
rule  where  deed  adds,  "  and  for  divers  other  considerations,"  658. 
or  imports  only  "  divers  good  considerations,"  658,  690. 
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or  a  blank  is  left  for  consideration,  658. 
when  admissible  to  prove  want  or  failure  of  consideration, 
rule  as  to  deeds,  657,  686,  687. 

local  statute  of  New  York,  652. 
local  law  of  South  Carohna,  686,  687. 
rule  as  to  promissory  notes,  601. 
admissible  to  prove  fraud,  when, 
deed,  686,  687,  690. 

party  cannot  set  up  fraud  in  respect  to  consideration, 
where  deed  directly  in  question,  686,  687. 
local  statute  of  New  York,  652. 
local  statute  of  South  Carolina,  686. 
party  cannot  set  up  fraud  as  to  creditors,  &c.,  686. 

party  charged  with  fraud  not  allowed  to  prove  different  consideration,  689. 
party  may  show  fraud  in  the  execution,  686,  689. 
rule  where  fraud  the  gist  of  the  claim,  and  instrument  only  collaterally  in  ques- 
tion, 671. 
admissible  to  prove  illegality  of  consideration, 
what  consideration  unlawflil,  682,  684,  686. 
deed,  682,  684,  686. 

party  cannot  allege  illegality  after  contract  executed,  685,  686. 
rule  as  to  deeds  of  conveyance,  delivered,  685. 
rule  different  in  respect  to  usury,  682. 
whether  any  one  save  a  party  can  avoid  deed  for  usury,  682. 
whether  deed  apparently  absolute,  may  be  shown  a  mortgage,  to  prove 
usury,  (i82. 
note  or  bill,  500,  673. 

parol  contract  as  to  illegal  consideration,  not  merged,  673. 
admissible  to  prove  facts  relating  to  the  execution,  how  far,  673. 
to  annul  by  showing  instrument  misread  to  party,  687. 
obtained  by  duress,  threats,  &o.,  501,  687. 
party  incapable  of  executing,  687. 
taken  from  party  without  his  consent,  501,  687. 
deed  not  duly  dehvered,  683,  687,  689. 
note  not  delivered  as  such,  501. 
one  party  refusing  to  sign  his  part,  673. 

surety  signing  bond  on  condition  that  others  would  sign,  687,  688. 
to  qualify  or  vary  effect, 

by  showing  delivery  on  a  day  different  from  date,  660. 
delivery  conditional,  687. 
whether  delivery  to  party  can  be  quaified,  688. 
rule  as  to  deeds,  688. 

rule  as  to  notes,  501.     See  title  Promissory  Note. 
to  show  party  signed  as  agent,  or  trustee,  when,  691. 
promissory  note,  691. 
check,  691,  692.      . 
lottery  ticket,  691, 
deed,  691.     See  title  Deed. 
to  show  party  signed  as  surety,  when,  691,  692. 
deed,  691. 

promissory  note,  691. 
to  define  character  of  instrument,  673. 
admissible  to  prove  distinct  independent  oral  matter,  not  merged,  when,  693  696. 
admissible,  to  show  subsequent  alteration  or  discharge  of  contract,  when, 
rule  as  to  simple  contracts,  696. 

where  doubtful  whether  subsequent  or  not,  696. 
rule  as  to  sealed  instruments,  691,  693. 

where  doubtful  whether  subsequent  or  not,  691. 
rule  as  to  contracts  within  statute  of  frauds,  680,  691,  692. 
rule  in  equity,  concerning  the  admission  of  parol  evidence,  698  ei  seq. 
same  as  at  law,  on  questions  of  interpretation,  647,  649. 
admissible  to  show  intent,  as  an  independent  fact,  when,  753,  754. 

intent  not  meant  to  be  expressed,  647,  649. 
to  rectify  mistakes  in  deeds,  &c.,  649. 

mistake  of  law,  as  distinguished  from  mistake  of  fact,  699. 
mistake  in  wills,  702,  751  ei  seq. 
whether  plaintiff  can  allege  mistake,  on  bills  for  specific  performance,  699. 
to  raise  trusts  in  wills,  701. 
to  raise  or  rebut  resulting  trust  in  deeds,  &c.,  701,  702. 
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to  regulate  jus  accrescendi,  in  respect  to  joint,  purchasers,  T.p3, 

to  operate  equitable  change  ,cf  real  to.  personal  estate,  103. 

to  fortify  or  repel  presumptive  satisfaction  of  covenants  for  family, proyiaions,  ^03,  704. 

to  fortify  or  repel  presumptive  satisfaction  of  debt,  by  legacy,  7  04, 

to  fortify  or  repel  presumptive  satisfaction  of  a  portion,  by  legaoyi  or  advancement 

V04,  705. 
to  fortify  or  repel  presumptive  ademption  of  lefeafly,  by  advajicement,  104,  IpB. 
to  repel  presumption  that  double  legacies  were  not  intended,  106. 
to  repel  presumptive  exclusion  of  executors  from  residuary  estate,  106,  et  seg. 
to  show  conveyance,  absolute  on  its  face,  was  intended  as  aniortgage,  683,  108. 

PARTICULAKS  (BILL  OF).    See  Yol.  L 

PAETIOULARS  OF  DEMAND, 

"effect  of;  as  admission.    And  see,  title  iVa^miJ^iow,.  5,  (4),,  To}.  I. 

PARTICULARS  OF  SET-OFF, 
effect  of.    See  Tol.  L 

PARTNER, 

special  verdict  finding  partnership,  not  evidence,  mteoZios,,  54. 
notice  of  dissoldtion  in  newspaper,'when  and  as  to  whom  evidence,,  216,, 
power  of,  to  bind  copartner  by  deed,  4^71.  ■  -      ' 

by  submission  to  arbitration,  401. 

PjAB'^NER,  DORMANT; 

protected  by  actual  dissolution,  without  notice,  211 

PARTNERSHIP.    See  title  Fartner,  Tol.  1. 

PARTY.    See  title  EusUnd  and  Wife, 

to  action  now  competent  and  compellable,  to  give  eyiiLd^nfi?  (14  ,&  1,^,-Viot.  o.  99),  Introd. 
Chap.,  Vol.  I. 

PATENTS, 

granting  lands,  how  proved,  301,  302. 
granted  in  another  state,  how  proved,  445,  594. 
Becuring  inventions,  how  proved,  302. 
presumed  regularly  granted,  how  far,  301,  302. 

PATIENT.    See  titles  DedaraUon,  Hewrsay,  Vol,  L' 

PAYMENT.     See  Vol.  L 

when  necessary  as  confirmatory  proof  of  document..    See  title  Eearsay,  ill.  Vol.  I. 
of  consideration  money,.    See  title  Deed,  m  this  and  in  Vol.  I. 

PAYMENT  INTO  COURT, 

effect  of,  as  admission.     See  title  Presumptions,  5,  (2),  VoL  I. 

PEDiaREE, 

proof.    See  titles  JBearsay,  Declarations^  Vol.  I. 

as  to  admissibility  of  hearsay  in  cases' of.    See  title  Searsay,  ii,  Vo|.  I.. . 

PENALTIES, 

judgment  for,  bars  suit  for  another  incurred  on  same  day,  when,  150 

PERFORMANCE, 

plea  of,  in  action  of  covenant,  admits  deed,  614. 

and  plaintiff  may  read  recitai  of  covenant  in  declaration,  514. 
or  covenant  itself  so  far  as  it  accords  with  declaration,  514. 
of  written  contract,  allegation  as  to  time  of,  when  matorialj  694. 

time  for  performing  written  contract,  waived  or  extended  by  parol,  when,  692,  694,  696,  696. 
rule  as  to  contracts  under  seal,  692. 

as  to  contracts  not  under  set^l,  696,  696; 

as  to  contracts  within  sts^tute  of  frauds,  680,  691,  692. 

PERJURY, 

taking  of  oath,  may  b^  proved  by;  a  single  ,wi,t,n9s,3t.    1 ,  Nott  &  M'Cord,  64?  ;  1  City  Hall 

Reo.  21. 
testimony  given,  when,  sufficiently  proved,  911,  91,8,, 
falsity  of  testimony,  to  be  proved  by  more  than  a  single  witness.    1  Nott  &. M'Cord,  649 ; 

1  City  Hall  Ecc.  21.  '  
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in  making  depositions, 

prisoner  must  be  idefttifle^  as  the  deppii^:|i.t,,  3^8^^. 

how  identified,  384. 
taking  of  oatli,  and  its  judicial  cha^ao^er  *<?  be  proved,  J^5,  33j5, 

how  proved,  395,  396.  ■■■■"     "'    '"" 

oath  administered  under  special  authority,  384. 
under  general  authority,  384. 
deposition  itself  how  proved.    See  title  Depositions. 

copy,  when  evidence,  384.    And  see  title  Depositions. 
in  making  affidavit,  proof  of  affidavit,  &c.,  38^4. 

PETIT  LARCENY, 

disqualified  a  witness  at  common  law ;   but  Quere  whether  so  uni^er  the  Qbip.  Btohrtea  of 

1832.     1  -Wright,  142,  143.  "'     "  '    ■  " 

conviction  of,  by  special  sessions,  should  specify  value  of  goods,  144. 

PETIT  TREASON, 

prosecution  for,  barred  by  acquittal  or  conviction  of  murder,  when,  121. 

PHYSICIAN-, 

opinion  of;  when  evidence.    9  Bing.  333 ;  6  Oarr.  &  Payne,  13.^   8..  Masjs.  371  j  9  Id.  226 ; 

12  Moore,  157 ;  7  Wend.  18.  -5""        -     '   "  '" 

PLEA  m  EQUITY, 

admissibility  and  effect  of,  67-72. 

PLEADING  OTER, 

effect  o^  as  admission.    And  see  title  Presumption,  5  (3)  yoL  I. 

PLEADINGS, 

admission  by.    See  title  Admission,  Yol.  I. 

POLICY  OP  INSURANCE.    See  same  title.  Ycls.  landllL 
loss  0^  when  presumed,  655. 
P^lfo^  evidence,  not  admissible  to  vary,  664. 
lisage  of  merchants,  admissible  to  explain,  788. 
inspection  of,  when  ordered,  332. 

tisage  admissible  to  explain,  724,  727,  729  et  seq.    And  see-  13  Meea.  &  -Welsbr,  611 ;  8 
Metcalf,  348 ;  1  Duer  on  Ins.  pp.  179  to  196,  and  255  to  282. 
inadmissible  to  vary  or  contradict,  729  etseq.,  798; 
oral  evidence  to  vary  or  contradict,  inadmissible,  798.    And  see  1  Sandf.  S.  C.  E.  137  •  26 
-Wend.  675;  3  HUl,  593;    6  Hill,  174,;  7  Hill,  498.  '      ''       '!''.•■" 

inadmissible  to  show  mistake,  798. 

to  show  cotemporoneous  contract,  ,798. 
whether  appUcation  may  be  used  to  explain  or  vary  policy,  739. 

POLL-BOOK, 

for  what  purposes  admissible,  289. 

POOR  LAW, 

entries  in  book  kept  by  medical  officer,  how  far  evidence,  290. 

POPE, 

license  of,  evidence  of  impropriation,  278. 
bull  of,,  evidence  of  exemption  from  tithes,  278. 

POSSESSION.    See  Yol.  L 

of  writings  by  party  on  whom  notice  to  produce  served,  519,  620, 
by  privies,  521-524.  '■'"• 

by  independent  party,  524. 

when  evidence  of  payment.    See  title  Payment,  Yol.  I. 
evidence  of  delivery,  when,  502','  6U3,  687. 
by  party,  when  presumed,  520,  523,  5^9. 

how  proved,  520,  529. 
who  entitled  to  possession  of  title  deeds,  620,  623,.  629. 
who  presumed  to  possess  papers,  520,  662. 
adverse  possession.    See  titles  PresumpOon,  Adverse  Possession,  YiijI,Ir; 

POST  BILL, 
<    'entry  on,  not  evidence  of  receipt  of  letter,,  when,  548,  649. 
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POSTEA, 

when  to  be  produced,  to  show  cause  tried,  361,  362. 

evidence  of  amount  recovered,  in  action  for  indemnity,  361,  362. 

when  evidence,  361,  362. 

when  minute  of  verdict  admissible  in  place  of,  361,  362. 

POSTMARK, 

how  far  evidence,  294. 
how  proved,  458,  609. 

POST  MORTEM  INQUISITIONS.    See  title  Inquisition. 

POST-OFFICE, 

books,  inspection  of,  311. 

POWER, 

of  a  public  nature.    And  see  title  Jurisdiction. 

to  take  private  property  for  public  use,  4T1,  412. 
to  make  sales — power  to  be  proved,  471  et  seq.    See  title  Deed. 
under  judgment  or  decree,  83,  84,  4'!1  et  seq. 
executor,  administrator,  Ac,  83,  471  etseq. 
sheriff,  471  et  seq. 
under  statute, 

collectors  of  taxes,  471,  472. 
comptroller,  471,  472. 
register,  471,  473. 
county  auditor,  471  et  seq. 
town  trustees,  473. 

other  officers,  471-475.     1  Sand.  S.  C.  R.  189 ;  7  Hill,  26 ;  2  Denio,  323. 
form  of  deed  on  sale,  83,  84,  471  et  seq. 
how  far  to  recite  power,  472. 
recital  not  evidence  of  power,  364,  475. 
misrecital  of  power,  effect  of,  474,  475. 
oral  evidence  in  respect  to,  645,  743. 
power  not  presumed,  in  favor  of  official  act,  83,  472,  685  et  seq.    And  see  titles  Inferior 

Cowrt,  Jwisdiction,  Judgtmnts,.  Decrees,  die. 
power  of  record,  not  presumed,  even  in  favor  of  ancient  deed,  when,  475. 
of  partner,  to  bind  copartner  by  deed,  471  etseq. 

to  bind  copartner  by  submission  to  arbitration,  407. 
of  agent,  as  such,  to  bind  principal  by  deed,  471. 

POWER  OF  ATTORNEY.    See  titlea  Attorney,  Power. 
secondary  evidence  of,  557. 

in  proving  deed  executed  under,  power  to  be  produced,  471. 
presumed,  if  deed  ancient  when,  471. 

PRACTICE, 

on  motion  to  put  off  trial,  859  et  seq    See  title  Putting  off  Trial. 
in  obtaining  testimony  by  deposition.    See  title  Depositions. 

PREAMBLE, 

in  private  statute,  when,  and  against  whom  evidence,  274. 

PRESIDENT  OF  U.  STATES, 

requisition  by,  calling  out  militia,  effect  of,  as  an  adjudication  upon  exigency,  161 

PRESUMPTION  AND  PRESUMPTIVE  EVIDENCE.    See  Vol  I. 

PRETENCES.    See  title  False  Pretences,  Vol.  I. 

PRINCIPAL  AND  ACCESSORY.    See  title  Accessory. 

judgment  against,  when  admissible  against  accessory,  49.    And  see  title  Judgment. 
acciuiltal  of,  no  bar  to  indictment  as  accessory,  66-68. 

PRINCIPAL  AND  AGENT.    See  title  Agent. 

PRINCIPAL  AND  SURETY. 

when  surety  competent,  or  not,  for  or  against  principal.  3  Watts,  456;  1  Ring.  92;  1 
Harr.  i  Gill.  255;  2  Id.  136;  13  Pickering  79;  15  Id.  468;  4  Denio,  325;  3  Stew.  & 
Port.  67. 
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PRINCIPAL  AND  SVKETY— continued. 

judgment  against  principal,  admission  against  surety,  whpp,  8,  133,  134i 

effept  pf,  8,  133,  134. 
judgment  against  principal,  no  bar  tp  suit  agajnst  surety,  wfien,  1?3„  134, 

PRISON-BOOK, 

how  far  evidence,  289. 

PRISONBEi, 

dying  declarations  favorable  to,  when  admissible.    See  tjtle  Btmrsay,  Iv,  Vol.  I. 
confessions  by.     See  titles  Confessions,  Examination,  in  this  and  in  Vol.  I. 
inquiry  as  to  character  of,  how  far  admissible.    And  see  title  Presmruptions,  3,  Vol,  I. 
examination  of;  how  to  be  taken,  and  how  far  admissible,  220,  231,  241,     And  (see  title 
Examination  and  Deposition, 

PRIVILEGED  COMMUNICATION.    See  Vol  L 

PRIVILEaE  OF  "WITNESS, 

from  arrest.     See  title  Arrest. 
from  answering, 

where  answer  might  subject  to  penalty  or  forfeiture,  930-933,'  938,  940. 
how  far  witness  to  judge  as  to  propriety  of  answering,  931,  et  seq. 

court  will  instruct  witness  whether  answer  will  be  safe  or  not,  930i 
rule,  where  offence  barred  by  statute  of  limitations,  933. 
what  penalty  or  forfeiture  within  the  rule,  930,  940. 
where  answer  might  tend  to  criminate  him,  930  et  seq. 
where  answer  might  subject  to  civil  suit,  938. 
where  answer  might  degrade  witness,  932,  938,  940,  950,  953,  9^S. 
privilege' is  that  of  witness,  who  may  waive  it,  941.     9  Lou.  E.  351, 
witness  must  claim  privilege  in  limine,  or  he  waives  it,  931,  et  seq. 
accomplice  admitted  on  motion,  not  privileged  from  answering  fully,  931. 
party  in  interest  not  compellable  to  testify,  whgn,  938-942. 

when  compellable,  938-942,    And  see  titles  Jnta^est,  Farii/,  in  Vols.  I  and  III. 

PRIVY, 

admissions  of,  how  far  evidence.    See  title  Sea/rsay  Yiii,  4,  Vol.  I. 
wheiibpund.by  judgment,  12-14.    See .tiile  Jwigment- 

PRIZE, 

judgments  of,  admissibility  and  effect, of,  99.    See  title  Judgment, 
sentence  on  question  of,  in  admiralty.     See  tiila  Admiralty. 

PROBATE.    See  titles  Judgments,  Decrees,  &c..  Wills,  Letters  Ritameniari/  and  of  Afhninislrtttion, 

in  this  and  in  Vols.  I  and  III. 
s         what,  15. 

conclusive  as  to  title  of  executor,  75  ei  seq. 

even  in  criminal  cases,  93. 
t      evidence  as  to  sanity  of  testator,  15  eiseq. 

validity  of  will,  15. 

but  not  conclusive,  93,  94. 
where  afterwards  set  aside,  16. 

not  evidence  to  prove  relationship  in  oases  of  pedigree.    See  title  Beq/raay  ii,  2,  VoL  L 
forgery  of,  may  be  proved,  16,  85. 

want  of  jurisdiction  in  court  to  grant,  85. 
granted  in  sister  states,  effect  o^  85-90. 

not  noticed,  85  e<  «,e?. 
payments  made  to  administrator  appointed  in  another  state,  effect  of,  86  et  seq. 
of  will  of  personal  property,  conclusive  as  to  validity  of  wUl,  448,  449. 
proof  of  probate,  by  secondary  evidence,  when,  449. 

wills  of  real  estate,  proved  before  surrogate  and  recorded,  how  proved,  451. 
proof  of  probate  or  administration,  how  made,  452-454. 
action  of  court  in  granting  or  refusing,  how  f^r  conclusive,  74-7  T,  etseq. 
disallowed,  how  far  conclusive  of  inyaUdity  in  same  or  other  courj^s,  75-78.    See  notes  to 

Vol.  Ill  of  the  text, 
revoked  or  set  aside,  effect  of  on  wiU,  75,  78. 

effect  of,  as  to  persons  acting  under  pEObate,  75-78. 
of  'will  of  personal  property, 

necessary  to  show  executor's  title,,wjjpn,j76r.78. 
in  respect  to  st^t^  pf  t^jie  gleEiOing^,  7.6.' 

how  proved,  448-454. 
of  will  of  real  estate, 

when  and  how  far  evidence,  1p-1^,  ap4  "lo'es  to  Vel.  fll  pf  thp  tejft. 

Vol.  II.  69 
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of  another  state  or  country, 

e£feot  of,  and  how  proved,  17,  85-90,  452.     See  the  notes  to  Vol.  Ill  of  the  text, 
may  be  impeached  for  lack  of  jurisdiction,  83,  85-90,  452. 
effect  of  adjudication  upon  jurisdictional  facts,  85-87. 

PROCESS.    See  titles  Execution,  Writ. 

protects  officers  for  acta  done  under  it,  if  fair  on  its  face,  when,  139,  140,  150,  363,  471. 
protects  assistants  of  officer,  when,  154. 
not  a  protection,  if  void  on  its  face,  152,  471. 

mesne  process,  no  protection  to  ofScer,  if  he  neglects  to  return  it,  366. 
of  inferior  court,  when  amendable,  165. 
when  void  for  being  issued  out  of  term,  147. 

suing  out,  and  contents,  how  proved,  378.    See  titles  Writ,  Execution. 
return  upon,  effect  of  as  evidence,  363,  367.    See  notes  to  Chap.  3,  "Vol.  Ill  of  the  teit,   Se» 
title  Return. 

PBOCHIEN'  AMI.    See  title  Gwirdian,  Tol.  I. 

PBOCLAMATION, 

how  far  admissible  in  evidence,  275. 
of  fine,  how  proved,  350. 

PRODUCTION  OP  "WRITINGS.     See  titles  Copy,  Inspection,  Notice. 
of  private  writings,  in  general  not  compelled,  321. 
when  required,  321,  322,  325,  331,  332  el  seq. 
rests  in  discretion  of  court,  when,  323. 
not  required  of  third  persons,  325. 

nor  of  parties,  when,  326,  332  et  seq. 
under  subpoena  duces  tecv/m,  814-816,  896. 

form  and  requisites  of  process,  814  et  seq.,  896  et  seq. 
obedience  to,  may  be  enforced  by  attachment,  814  et  seq.,  896  ei  seq. 
what  papers  witness  compelled  to  produce,  814,  896. 
title  deeds,  when  privileged,  897. 
papers  held  as  security,  897. 

held  by  witness  as  attorney  or  counsel,  815,  897.  See  title  Attorney  or  OonmsA. 
held  as  agent  or  trustee,  897. 
held  as  officer  of  a  bank,  898. 
papers  privileged  on  grounds  of  public  policy,  830. 
papers  in  custody  of  public  officer,  830. 
witness  compellable  to  produce,  without  being  sworn,  when,  899, 
under  rule  of  court, 

third  person  not  to  be  called  on  in  this  mode,  325. 
when  party  compelled  to  produce,  321  et  seq. 

when  excused,  321. 
practice  in  obtaining  rule,  &o.  in  England,  322,  332. 
in  New  York,  322,  332. 
in  other  states,  334,  335.    / 
in  United  States  courts,  334. 
effect  of  papers,  when  produced  under  rule,  334. 

how  far,  and  when  evidence  for  party  producing,  334. 
how  much  to  be  read,  334. 
under  notice  to  produce.     See  title  Notice. 

PROMISSORY  NOTE.     See  titles  Bill  of  Exchwage,  Indorsements,  Fo^-gery  and  Counterfeiting,  i» 
this  and  in  Vols.  I  and  III. 
parol  evidence,  when  admissible  to  add  to,  or  vary,  &c.,  673-676. 
admissible  to  disprove  or  vary  consideration,  when,  673. 
rule  where  a  specific  consideration  is  expressed,  674. 
■    to  show  fraud  or  failure  of  consideration,  673. 
to  show  illegality  of  consideration,  672,  673. 

distinct  oral  agreement  to  pay  usury,  not  merged,  672, 
to  show  party  incapable  of  contracting,  674 
to  show  non-delivery,  674. 
to  show  delivery  as  an  escrow,  675. 

or  other  qualified  delivery,  676  et  seq. 
how  far  delivery  to  party  can  be  qualified,  675  et  seq. 
admissible  tcrshow  party  signed  as  surety,  when,  675,  692. 
admissible  to  show  party  signed  as  agent,  when,  691. 
not  admissible  to  vary  legal  effect,  668,  670,  675. 
or  to  vary  time  or  mode  of  payment,  668,  675. 
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or  to  annex  oral  oonditiona  or  tenna,  670,  615. 

otherwise,  aa  to  condition  performed,  respecting  mode  of  payment,  670,  676. 
and  terms  or  conditions  in  ootemporaneoua  writings,  when,  676,  740. 
not  admissible  to  vary  legal  efifeot  of  note,  as  manifested  by  several  writings,  675,  676,  740. 
admissible  to  prove  subsequent  agreement,  to  vary  or  discharge,  675,  692  ei  seq. 

PROSECUTION, 

admissibility  of  defendant  in.    See  title  Defendcmt,  Vol.  I. 

PBOSBOUTOB, 

or  party  injured,  competent  as  witness.    See  Introductory  Chapter,  Yol.  I. 

PKOTEOTION, 

by  judgment.    See  titles  Judgments,  Decrees,  Jkc,  Officer. 
by  process.  See  titles  Process,  EocecuMon. 

PKOTEOTION  OP  PUBLIC  OFFICER, 
extent  of,  363-376. 
where  ho  exceeds  his  jurisdiction,  103,  137  et  seq. 

PROTEST, 

of  bill  of  exchange  or  promissory  note.     See  title  Notary  Puilis. 
of  notary,  how  far  admissible,  302. 
ship,  303. 

PBOTHONOTART'S  BOOK, 

how  far  evidence  of  judgment,  355. 

PUBLIC  WRITINGS  AND  BOOKS.    See  title  BooJcs. 
how  proved,  443,  444. 

by  examined  copies,  443,  444. 

court  rolls  may  be  piroved  in  same  way,  445, 

so  as  to  books  and  records  not  judicial,  445. 

corporation  books  and  parish  registers,  446. 
documents,  when  admissible,  436. 

PUBLIC  DOCUMENTS  (NOT  JUDICIAL), 

copy  of,  transmitted  by  the  President,  and  printed  by  order  of  Congress,  admissible, 

when,  436. 
surveys,  maps,  &c.,  filed,  301. 

article  of  agreement  bet  ween  Lord  Baltimore,  and  Thomas  and  Richard  Penu,  301. 
list  of  first  purchasers  under  William  Penn,  301. 
plat  of  village  or  city  lots,  301. 
patents  and  grants,  301. 

proof  of,  301,  302,  445,  594. 
accounts,  &c.,  in  public  offices,  302. 

proof  of,  301,  302. 
public  books.     See  title  Books. 
public  books  and  records  of  other  states,  446,  594. 

proof  of,  445. 

PUBLIC  MATTERS, 

admissibility  of  hearsay  as  to.    See  title  Hearsay  i,  ToL  I. 

PUTTING  OFF  TRIAL, 

doctrine  on  subject,  859  et  seq. 
a  matter  of  discretion,  how  far,  859,  860. 
grounds  of  motion  for,  861-871. 
who  to  make  the  affidavit,  861,  862. 

must  show  merits,  862. 

witness  material,  862,  863. 

that  party  expects  to  obtain  witness's  testimony  or  attendance,  86S 
first  application,  practice  on,  863. 
party  applying  must  show  diligence,  864. 
special  circumstances,  when  necessary,  864,  865,  866. 
admission  of  facts  to  be  proved  by  witness,  effect  of,  865. 
cause  put  off,  only  for  term,  865. 

for  shorter  time,  when,  866. 
amendment  of  defects  in  affidavit,  allowed,  866. 
on  what  terms,  866. 
special  reasons  for  postponing  trial,  867-868. 
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plaintifif  cannot  more,  old  rule,  868. 

payment  of  costs,  when  made,  868,  869. 
in- criminal  cases,  870,  871. 

to  await  plaintiff's  answer  to  bill  of  discovery,  89T. 
to  await  return  of  commission,  86&. 
to  afford  opportunity  for  instructing  infant  witness,  867 
motion  for,  to  be  made  before  trial  commenced,  868. 

granted  afterward,  when,  882. 
to  obtain  absent  document,  867,  868. 
to  obtain  absent  witness,  860,  868. 
motion  for,  may  be  made  at  bar,  861. 

or  at  Nisi  Prius,  861. 

or  to  a  judge,  &c.,  in  vacation,  when,  861. 

or  to  referees,  when,  861. 
grantiQg  or  denial  of  motion,  rests  in  discretion,  859. 
remedy  for  improper  denial  of  motion,  860. 
af&davit  for,  because  of  absence  of  witness, 

general  or  common  affidavit,  sufficient,  wh«n,  8.60  eiseq^ 
form  and  requisites  of,  860-864. 

Bpecial  affidavit  required,  when,  863  et  seg. 

affidavit  to  be  made  by  party,  when,  861. 

when  others  allowed  to  swear,  862. 

due  diligence  must  appear,  864. 

materiality  of  witness,  862. 

merits  to  be  sworn  to,  senible,  852. 

expectation  to  procure  witness  in  a  reasonable  time,  863; 

defect  in  affidavit,  amendable,  866. 

counter  affidavits,  when  receivable, 

as  to  expectation  to  procure  witness,  863. 
as  to  diligence,  864. 
as  to  other  facts,  865. 
motion  not  to  be  denied  because  withess  inconapetent,  when,  864. 

or  privileged  from  answering,  864. 
when  motion  defeated  by  proposition  to  admit,  865. 
to  be  for  a  definite  period,  865. 

may  be  beyond  next  court,  855. 
what  terms  may  be  imposed  as  a  condition  of, 

special  disclosure  of  facts,  866. 

admission  of  facts,  when,  866,  867. 

payment  of  demand  into  court,  867. 

security  for  demand,  867. 

immediate  payment  of  plaintiff's  costs  of  preparing, 
this  condition  not  imposed,  when,  868. 

costs  may  be  taxed  forthwith,  869. 

must  be  paid  immediately,  or  cause  may  proceed,  869. 

what  costs  taxable,  869. 
practice  as  to,  in  criminal  cases,  870. 


QUARTER  SESSIONS, 

judgments  of,  on  appeals  against  orders  of  removal,  how  fat  condnsjyo,  167.    Ajxd  see  titl» 

Judgment. 
bill  of  exceptions  not  allowable  at,  998. 

QUEEN.    See  title  Sovereign. 

QUESTION, 

leading.    See  title  Leading  Question. 

QUO  WABRANTO. 

judgment  on,  how  far  admissible,  268. 
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RAPE.    See  Vol.  I. 

recent  complaint  in.    And  see  title  SeaYsti/j/,  YoL  I. 
acquittal  of,  bars  prosecution  for  assault  and  battery,  114. 

not,  prosecution  for  assault  and  battery,  114. 
prosecutrix  in  may  be  sustained  in  respect  to  character,  before  aay  ttttemjit  to  impeach, 
when,  940.     And  see  titles  Credit,  Character. 

RASITRE,  4;o., 

in  old  writing,  effect  of,  482  ei  se^. 

RATE-BOOK.    See  title  Hearsay,  v,  "Tol.  I. 
how  far  admissible,  291. 

RECEIPT, 

ancient,  proper  custody  for,  439,  441. 

bill,  evidence  of  usage  admissible  to  explain,  189. 

mere  receipt  not  conclusive,  652. 

may  be  contradicted  or  varied  by  parol,  652,  653. 
what  circumstances  will  avoid  effect  of,  652. 
effect  of;  as  in  favor  of  one  who  has  acted  on,  654. 
effect  of  receipt  in  full,  given  with  full  knowledge  of  facta,  653. 

in  full,  specifying  a  sum,  jprima/acie  evidence  of  settlement,  and  payment  ofbalance,  663. 
in  full  for  rent  to  a  given  day,  showiS  all  previous  rent  paid,  653. 
need  not  be  produced  to  prove  transaction,  512. 

if  attested,  subscribing  witness  to  be  called,  532,  533. 
if  lost  and  attested,  subscribing  witness  to  be  called,  460. 
in  the  nature  of  a  contract,  conclusive  how  far,  653.    4  Shepley,  475  ;  2  MetS.  283. 
bill  of  lading,  in  some  respects  a  receipt,  653. 

and  so  far  and  no  fatther,  open  to  contradiction,  653.    See  title  BUI  of  Lading. 
rMSJipt  -of 'jiroltei'ty  levied  on, 

concludes  receiptor  as  to  vnrit  and  levy,  37Y,  653. 

writ  need  not  be  produced,  377. 
concludes  receiptor  from  disputing  sheriff's  titfe,  when,  653.    3  HillR.  215. 

may  show  title  in  himself,  and  notice  of  It >t  the  time  of  receipt,  in  mitigation 

of  damages,  653. 
may  deliver  property,  and  then  maintain  replevin,  on  the  ground  of  title  in 

himself,  653. 
not  concluded  by  value  stated  in  receipt,  653. 

otherwise,  iif  receiptor  has  willfully  refused  to  deliver  property,  or  da- 
stroyed  it,  653. 
parol  evidence,  not  admisible  to  vary  substantive  terms  of  receipt,  653. 
cotemporaneous  oral  understanding,  not  admissible,  when,  653. 
receipt  of  money  for  safe  heepi-ng,  concludes  against  showing  that  money  was  paid,  654. 
other  receipts  in  the'nitute  bf  contracts,  653,  670-673. 
legal  effect  of  receipt  in  the  nature  of  contract,  not  to  be  varied,  6s3,  6^4. 
of  value  acknowledged  in  note,  not  conclusive,  inter  pa/rtes,  673. 
indorsed  on  deed,  not  conclusive,  652. 
contained  in  deed,  conclusive,  when,  654  et  seq. 

conclusive  to  maintain  deed,  as  such,  653,  654  et  seq. 

not  as  against  strangers,  657,  686. 

not  where  fraud  in  the  execution  is  sought  to  be  shown,  686. 

not  in  actions  for  purchase  money,  654. 

RECEIPTOR, 

in  action  against,  not  n^cesSaty  to  ptodiice  ori^al  writ,  877. 

RECEIVER, 

of  insolvent  corporation,  allegation  and  proof  by,  as  to  appointment  and  title,  400. 

RECITAL.    See  title  Seed. 

in  one  deed,  of  another  deed  or  instrument, 

primary  evidence  of  recital  deed,  when,  574-6'!^. 
as  to  parties,  574. 
as  to  privies,  674,  575. 
persons  claiming  by  title  paramount,  574. 
rule  as  to  strangers,  574,  576. 
secondary  evidence  of  recited  deed  or  instrument,  when,  5^4-6*76. 
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how  far  deed  recited,  may  be  used  to  add  to  or  to  vary,  TSS  et  seq. 
of  bond  in  mortgage,  not  primary  evidence  of  bond,  when,  575. 
of  mortgage  in  deed,  not  primary  evidence  of  mortgage,  when,  515. 
of  execution,  &c.,  in  sheriff's  deed,  how  far  necessary,  472-475. 
—  effect  of,  as  evidence  of  power  to  sell,  365,  472-475. 

not  to  be  varied  or  contradicted  by  parol,  how  far,  645. 
in  other  deeds,  given  under  powers  of  a  public  nature,  472-475.    See  title  J)eed 
In  deeds,  &c.,  given  by  the  state, 

evidence  as  between  whom,  574. 

effect  of,  as  against  the  state,  574. 
in  deeds  under  which  state  claims,  binds  the  state,  when,  674. 
in  deed,  delivered  and  remaining  as  an  escrow,  whether  evidence,  574. 
of  facta  derived  from  opposite  party,  effect  o;^  574,  575. 

of  ca.  sa.  in  prison  bounds  bond,  575. 

of  vendor's  title,  in  covenant  to  pay  for  property,  575. 
when  an  estoppel,  575. 
when  a  covenant,  575. 
must  be  taken  together,  574. 

EBOOGNIZANCE, 

of  witness  to  appear  on  trial,  834. 

BEOORD.    See  titles  Judgment  and  JPremmptions,  4,  ToL  I. 
definition  of,  2. 
admissibility  and  effect  of,  2.    And  see  title  Judgment. 

as  to  matters  recited  in  271,  272. 
inspection  of,  when  granted,  304. 
of  superior  courts, 
how  proved,  343. 
upon  issue  of  nul  iiel  record, 

by  production  of  original,  if  in  same  court,  343.        > 
by  obtaining  tenor,  by  certiorari  and  mittimus,  if  in  another  court,  343 
where  to  be  used  as  evidence, 

by  copy  under  seal  of  court,  343,  344. 
by  exemplification  or  inspeximus,  344,  346. 
ancient  exemplifications,  346. 
seal  admissible  without  extrinsic  proof,  346. 
by  office  copy,  347. 
by  copy  by  authorized  officer,  349. 
chirograph  of  fine,  350. 
proclamation  of  fine,  350. 
indorsement  of  enrollment,  350. 
copy  by  authorized  officer  must  be  examined,  361. 
of  judgment,  351. 
of  enrollment,  351. 
officer  having  copy  cannot  be  examined  as  to  contents,  353. 
by  examined  copy,  353. 

what  examination  sufficient,  354. 
minutes  of  record,  355. 
judgment  paper,  356. 
judgment-book,  365. 
prothonotary'a  book,  355. 
day-book,  355. 
issue  roll,  365. 

minutes  of  court  sitting,  355. 
conviction,  356. 

certificate  of  conviction  (7  &  8  Geo.  IV,  c.  18),  356. 
records  of  criminal  courts,  356. 
lost  records,  366. 

loss  of  record,  when  presumed,  356,  357. 

recovery  of  land  in  ancient  demesne,  357. 
license  to  appropriate,  357. 
proof  of  loss  or  deatruotiou  of  record,  357. 
conviction,  357. 
fi.  fa.,  367. 
decree,  367. 
judgment  of  House  of  Lords,  357. 
journals,  367. 
verdict,  357-360. 
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postea,  not  general  by  evidence  of,  361.  ' 

when  admissible,  361,  362. 
of  inferior  courts, 

how  proved,  386,  387. 

certiorari,  386  ei  seg. 
judgment,  387-398. 
minutes  at  Quarter  Sessions,  398. 
ecclesiastical  sentences,  399. 
practice  of  court,  399. 
proof  of  previous  proceedings,  399. 
Insolvent  Court,  399. 

copies  of  proceedings,  400. 
vesting  order,  400. 
may  be  explained  by  showing  what  took  place  on  trial,  but  cannot  be  contradicted  or  varied 

by  parol,  21-23. 
lost,  how  proved,  351-363. 

proof,  of  loss,  what  sufficient,  352,  353. 
how  put  in  issue,  and  how  tried,  387. 
presumption  as  to  record  sent  up  by  inferior  court,  386. 
entries  in  minute-book,  &o.,  effect  of,  aind  how  proved,  389. 
what,  156,  337,  347. 
must  be  enrolled,  156,  337. 
effect  of  as  evidence,  337. 

not  to  be  contradicted,  337,  338. 
except  as  to  fictitious  parts,  377,  378. 

and  whether  in  fact  a  record  or  not,  may  be  inquired  into,  387. 
may  be  shown  forged  or  altered,  337. 
not  conclusive  as  to  time  of  commencement  of  suit,  377,  378. 
not  conclusive  as  to  jurisdictional  facts,  when,  156,  158,  337,  338. 
otherwise  when  the  fact  is  one  upon  which  the  court  had  to  pass  judicially,  158,  339.i 
parol  admission  of,  does  not  dispense  with  production,  378, 
nul  liel  record,  proof  of  issue  on,  343.    See  title  Nid  tiel  Record. 
proof  of  record,  by  exemplification,  344,  345,  358  et  seq. 
by  certified  copy  under  seal,  344. 
,  whole  to  be  certified,  when,  344,  345. 

form  of  certificate,  344. 
who  authorized  to  certify,  344,  568. 
by  examined  copy,  353,  568. 
copy  of  a  copy,  inadmissible,  353,  354. 
original  record  not  to  be  used,  when,  358-360. 
secondary  evidence  of,  351-353,  568. 
when  admissible,  352,  568. 
loss  not  provable  by  certificate,  352,  353. 

how  proved,  352. 
what  secondary  evidence  admissible,  352,  353. 
want  of,  at  nisi  prius,  may  be  supplied  at  bar,  360. 
of  nisi  prius,  with  postea  indorsed,  sufficient,  when,  361,  362. 
vmt  and  return  become  part  of,  when,  377. 

how  proved,  377,  378. 
of  instruments,  when  primary  evidence,  584,  589-591. 

unauthorized,  583,  584. 
of  another  state,  not  judicial,  how  proved,  445. 

RECORDED  DEEDS  AND  INSTRUMENTS, 
proof  of,  582-59  J. 

RECORDS  AND  BOOKS, 

in  public  .offices  in  other  states,  how  proved,  445. 

RECTOR.    See  titles  Porson,  Vicar. 

former,  books  relating  to,  proper  custody  of,  439. 

EE-EXAMINATION, 

of  witness,  how  conducted,  910  ei  seq.    See  title  Witness. 
as  to  former  statements  of  witness,  972,  973. 
as  to  objectionable  evidence  given  on  cross-examination,  973. 

REGISTER, 
official,  278. 
parochial,  origin  of,  278. 
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REGISTER— eorfin«ed. 

evidence  of  facts  recorded,  as  bapti^in,  mairiage,  Ac,  2*79,  280. 

party  signing,  need  not  be  called  as  -witness,  411,  4Y5. 

not  of  facts  not  required  to  be  recorded,  as  time  of  birth,  280. 

how  far  evidence  o! place  of  birth,  280. 
upon  question  of  legitimacy,  281. 
unauthorized,  not  admissible,  281,  282. 

day-book,  282,  283. 
effect  0^  283. 

may  be  proved  by  examined  copy,  446,  44T. 
under  Registry  Act  (6  &  V  "Wm.  IV,  c.  86),  283. 

general  provisions  of  statute,  283,  284. 

registers  to  be  kept  of  births,  deaths  and  marriages,  283,  2'84. 

copies  and  entries  to  be  received  in  evidence,  284,  447. 

JjlaCe  of  birth  or  death  may  be  added  (7  Wm.  IV,  and  1  Vict.  *.  52),  ^-84. 
non-parochial  registers,  admissible  under  3  &  4  Vict.  c.  92,  284. 

originals  to  be  produced  in  criminal  cases,  284. 
inspection  of,  316.     See  title  Jnspeclion. 
colonial,  transcript  of,  admissible,  447. 
of  ship,  how  far  admissible,  285-287. 
of  religious  society,  as  to  pei'sohs  entitled  to  note,  290. 
of  navy  office,  285,  287. 

of  birth,  baptism,  marriage,  death,  &c.     See  titles  Book,  Hearsay,  VbL  1. 
of  ship, 

object  of  285,  286. 

not  indispensable  to  transfer  of  vessel,  285,  2fe6. 

not  conclusive  as  to  ownership  of  vessel,  285,  286. 

how  far  and  when  evidence  of  ownership,  285,  286. 

entries  in,  how  proved,  286. 
at  Lloyd's,  not  evidence  on  question,  -whether  Ship  6bpper  fastened,  -tvhftli,  288. 

RELATIONS, 

declarations  of,  admissible  in  mattei*s  of  jJedigree.     See  title  Hearsay,  Vol.  I. 

RELATIONSHIP.    See  title  Hearsay,  Vol.  I. 

RELEASE, 

of  interest,  restores  competency  of  witness,  when.    See  title  InUrest,  Vol.  111. 

RELEVANCY.     See  title  Evidence,  Vol.  I. 

of  proof     See  titles  Substance,  Variance,  in  Vol.  I. 

proposition  to  introduce  evidence  should  show  that  it  is  relevant  at  the  tiine,  1004. 

if  evidence  is  relevant  only  in  conjunction  with  other  facts,  the  proposition  shotild  embraco 

the  whole,  1004. 
mode  of  introducing  connected  or  consecutive  proofs  at  the  trial,  883,  884. 
right  of  giving  testimony  in  reply  to  irrelevant  inquiry,  908. 

does  not  exist  where  -witness  volunteers  ii'relevant  matter,  908. 

right  of  cross-examination  in  respect  to,  908. 
right  of  party  to  open  a  new  inquiry  after  resting,  878-885. 
what  questions  are  relevant  on  cross-examination,  902-904. 

REPLEVIN, 

recovery  in,  for  goods  distrained  for  rdnt,  bars  suit  foV  excessive  distress,  I'l'S. 
bars  suit  for  use  and  occupation,  when,  115,  116. 

REPLY, 

evidence  in,  how  far  limited  to  defendant's  case,  912  ei  seq. 

REPUTATION.    And  see  title  Hearsay,  Vol.  I. 
when  verdict  admissible  as,  17. 

SES  GESTJU.    See  17  N.  Y.  Rep.  131. 

declarations  part  of    See  Declaraiions,  Hearsay,  Vol.  I. 

RES  INTER  ALIOS  ACTA.     See  titles  llearsay.  Presumptions,  3,  Vol.  I. 

RES  JUDICATA.    See  title  Judgments,  Decrees,  &c. 

RESOLUTION, 

of  parliament,  not  admissible  in  evidence,  274. 

RETURN.    See  titles  Slieriff,  Writ. 

action  for  false  returns,  evidence,  363. 
becomes  a  record,  when,  363,  367,  377. 


INDIBX.  108T 

UBUVKS—eontinued. 

on  process,  when  evidenofe,  25'?,  36T. 

not  unless  process  returnable,  or  offioer  required  to  Obftify  his  doings,  254,  '051,  56T. 
not  evidence  of  facts  beyond  what  he  is  authorized  to  certify,  367,  358. 
except  as  against  officer,  361. 
not  evidence  of  Bicts  excusing  neglect -to  make  legal  return,  361,  368. 
on  execution,  not  evidence  of  payment  to  plaintiff,  361. 
whether  evidence  that  officer  acted  by  direction  of  plaintiff,  361. 
who  authorized  to  make,  367,  368. 

sheriff  may  return  as  to  acts  of  deputy,  whfein,  3S8. 
general  deputy,  368. 
special  deputy,  368. 

plaintiff  in  process  may  return,  when  specially  deputed,  368. 
made  after  official  term  of  officer  has  expired,  367. 

effect  of,  367,  371,  372. 
made  long  after  acts  performed,  371. 

effect  of,  371. 
of  facts  resting  in  opinion  merely,  373,  374. 

effect  of,  373,  374. 
when  evidence  of  defendant's  non-residencfe,  2i)3. 
effect  of,  in  regard  to  variiaus  persons,  369. 

as  it  respects  parties  and  privies,  370. 

as  it  respects  strangers,  368. 

as  it  respects  persons  answerable  over,  368  *<»«g. 

as  it  respects  sureties  and  bail,  368. 

as  it  respects  persons  bound  to  act  upon,  369. 

as  it  respects  the  officer  making  it,  372. 

as  it  respects  purchasers  under  process,  374. 

may  be  shown  annulled,  or  set  aside,  how,  151,  167. 

may  be  contradicted  or  impeached,  when,  368-374. 
amendment  of,  when  and  on  what  terms  aUoweid,  37*. 

effect  of  amendment,  376. 
proof  of,  376. 

secondary  evidence  ofi  when  allowed,  377. 
construction  of,  372-374. 
of  mesne  process,  must  be  made  by  return  day,  to  protect  officer,  366. 
otherwise,  as  to  final  process,  365,  366. 

RETURN-  TO  WARRANT, 

how  far  conclusive  as  to  act  done,  288. 

RIOT, 

prosecution  for,  barred  by  convictioli  of  assault  and  battery,  121. 
acquittal  of,  no  bar  to  prosecution  for  assault  and  battery,  121. 

ROAD.    See  titles  Bighway,  Inhabiicunt,  Presvm/ptiona,  &c.,  Vol.  I. 

ROLLS.    See  titles  Book  {of  Manor),  Court  Boils. 

RULE  OP  COURT, 

how  proved,  379,  380,  414. 
witness  attesting  instrument  under,  485. 
record  not  contradicted  or  varied  by,  349, 
allegation  in,  not  evidence  of  fact,  350. 

RUMOR.    See  title  Public  Bimors,  Vol.  L 


S. 
SANITY.    3ee  title  Insmiti/. 

gCtfOOti, 

sentence  of  expulsion  against  teacher,  by  trustees  or  visitors,  conclusive,  WhBh,  1(¥8,  146. 
otherwise,  if  teacher  had  no  opportunity  to  be  heard,  106,  146. 

SEAL, 

what  does  the  law  consider  a  seal,  454  ei  seq. 

what,  judicially  noticed,  346,  454.    And  see  title  PfeM/mptUMs,  in  this  and  in  Vol.  L 

what,  must  be  proved,  454,  458. 
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SEAL — contitoied. 

where  mere  production  sufficient  (under  8  &  9  Tict.  c.  113,  §  Ij,  458. 
of  Apothecaries'  Company,  458.    Introductory  Chapter,  "Vol.  I. 
ancient,  whether  proof  of  required,  481. 
record  under, 

proved  by  exemplification  or  inspeximius,  343,  344. 
of  foreign  court,  must  be'authenticated,  416,  417. 

American  rvile  as  to,  436. 
of  corporation, 

may  be  impressed  on  the  paper,  457. 

when  judicially  noticed  without  proof,  346. 

generally  to  be  proved,  346,  457. 

how  proved,  458. 

jury  not  allowed  to  compare,  346,  457. 

presumed  properly  affixed,  347. 

evidence  of  delivery  of  deed,  when,  457. 
of  private  court,  to  be  proved,  346. 
of  pubhc  domestic  court, 

noticed  judicially,  346. 

indistinct,  not  sufficient  to  authenticate  record,  346. 
of  United  States  court,  when  sufficient  to  authenticate  its  proceedings,  457. 
of  court  of  another  state,  under  act  of  Congress,  420,  424  et  seq. 
of  admiralty  eoiirt, 

noticed  judicially  without  proof,  when,  346,  419. 
of  foreign  court,  not  acting  under  the  law  of  nations, 

not  noticed  judicially,  but  to  be  proved,  347,  418. 
great  seal  of  another  state  or  nation, 

noticed  judicially,  when,  346,  419. 

presumed  regularly  affixed,  419. 

not  noticed,  if  government  unacknowledged,  419. 
how  proved  in  such  cases,  419. 

proves  authenticity  of  records,  419. 

proves  authenticity  of  written  laws,  430. 
private  seal  of  foreign  officer,  when  sufficient  to  authenticate  proceedings,  419. 

SEALING, 

of  deed,  what  to  be  deemed  such,  454r-457. 
may  be  done  by  several  with  one  seal,  457. 
lex  loci  in  respect  to,  whether  operative  abroad  as  to  character  of  instrument,  457. 

SEAMEN, 

contract  with,  to  be  in  writing,  when,  665. 

not  to  be  varied  by  oral  evidence  of  usage,  665. 
log-book  of  ship  evidence  against,  when  and  how  fer,  286.    See  title  Log-Booh. 

SEARCH, 

what  sufficient,  556,  557.     See  title  WrUirigs  (private). 

SECONDARY  EVIDENCE.     See  tities  Evidence,  Writing,  Yols.  I,  II  and  III. 
of  private  writings,  610  et  seq. 
rule  requiring  the  best  evidence,  510-514. 

as  to  coUateral  writing,  512-514. 
where  notice  to  produce  has  been  given,  514  et  seq. 
where  paper  is  on  file  in  public  office,  516. 
or  out  of  the  state,  415. 
in  the  hands  of  a  third  party,  615,  516. 
where  it  is  lost  or  destroyed,  516. 

intentionally,  516,  517. 
who  competent  to  prove  loss  or  destruction,  617. 
how  proved  in  case  of  loss  or  destruction,  618. 
of  notices,  may  be  given  without  notice  to  produce,  544  et  seq. 
of  paper  in  court,  may  be  given,  551. 
of  document,  may  be  given  without  notice  when  the  same  is  in  the  hands  of  a  person  out  o( 

the  state,  552. 
of  depositions,  when  admissible,  234. 

when  admissible  generally,  610  et  seq.    And  see  title  Writing,  {private). 
no  degrees  in,  567,  668. 
of  writings,  when  admitted, 

after  proof  of  loss  of  original,  616.     So«  title  Loss. 
after  destruction  of  original,  616,  669  et  seq. 
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party  destroying,  excluded  from  giving  secondary  evidence,  Vfhen,  516. 
destruction  presumed,  when,  554,  559. 
writing  in  a  public  ofBce  and  unattainable,  614,  615,  523, 

writing  out  of  the  state,  516.  ^  nr  •  ■ 

writing  in  hands  of  persons  not  obliged  to  produce  it,  515.    See  title  ProdwAvm  of  Wntifig, 

Attorney  or  Counsel,  in  this  and  in  Tol.  I. 
rule  where  writing  only  collaterally  in  question,  410,  513. 
rule  on  voir  dire,  875. 
how  writings  established  by, 

execution  to  be  proved  and  how,  532,  633. 

admissions  of  opposite  party  and  others,  632,  533. 
if  attested,  subscribing  witnesses  to  be  called,  533. 

when  subscribing  witnesses  dispensed  with,  533. 
execution  presumed,  as  against  destroyer  of  instrument,  664. 
contents  how  proved  by, 

as  against  party  who  withholds,  or  has  destroyed  original,  531-534. 
should  be  the  best  attainable,  533,  534. 

whether  there  are  degrees  in  secondary  evidence  of  contents,  533,  B34. 
parol  evidence  allowed,  533,  568,  5'73. 

even  where  copy  exists,  633,  534,  568. 
not  where  counterpart  exists,  568. 
or  duplicate  original,  533,  634. 
witness  to  testify  from  recollection  of  contents,  533,  634. 
may  testify  from  memoranda,  534,  511. 
or  from  course  of  business,  when,  634. 
who  privileged  from  testifying  as  to  contents,  891,  898. 
attorney,  897. 
not  trustee  or  agent,  898. 
whether  person  who  drew  instrument  must  be  produced,  534. 
recitals  in  other  instruments,  576.    See  title  BecitcU. 
copy  admissible,  633,  568. 
examined  copy,  568,  677. 

how  authenticated,  568. 
certified  copy  or  exempUfication  of  record  of  instrument,  569.     SeetitlB 
Deed. 
of  probate  of  will,  449,  452.    See  title  Probate. 
of  foreign  judgments,  417,  418.    See  title  Foreign  Judgment. 
of  foreign  laws,  431.     See  title  Foreign  Laws. 
of  instruments  recorded.   See  titles  Deed,  Record. 
of  deeds,  &c.,  executed  abroad.    See  title  Deed. 
of  notices.    See  title  Notice.     , 
of  letters.    See  title  Letters. 

SECEETART, 

of  company,  possession  of  document  by,  524. 

SEDUCTION.    See  Vols.  I  and  HI. 

SENTENCE.    See  title  Judgments,  Decrees,  &c. 
of  ecclesiastical  court,  73. 

how  proved,  399. 
of  visitors  of  college,  effect  of,  101. 
of  trustees  of  school,  102. 
of  courts  martial,  102. 
of  foreign  court,  169. 

SERVICE, 

of  notice  to  produce,  520,  526,  627.    And  see  title  Writing  (private). 
of  subpoena,  818.    See  title  Attendance. 

SESSIONS, 

judgment  by,  effect  of,  167.     And  see  title  Judgment. 
proceedings  at,  how  proved,  398. 
special,  decisions  of.    See  title  Judgments,  Decrees,  &c. 
order  of  removal  by.    See  title  Order. 

SETTLEMENT.    See  title  Eea/rsay,  Vol  I. 

BHERIPP.    See  titles  Escaipe,  XMer-sTieriff.    See  Vol.  L 

inquisitions  taken  by,  as  to  property,  without  writ,  not  admissible,  267. 


1100  INDEX. 

SBEniFF—amUnued. 

assignment  of  laail  bond  by,  supersedes  necessity  of  proving  its  execution  as  agaiinst  him. 

By.  &  Mood.  N.  P.  E.  264. 
judgment  against,  how  far  evidence  to  affect  his  sureties,  4,  9,  52. 

when  and  how  far  evidence  for  sheriff,  against  indemnitor  of  sheriff,  &c^  4,  '9,  l"3i!. 

when  and  how  far  evidence  for  sheriff,  against  deputy  and  sureties,  52,  53,  128,  131. 

when  and  how  far  evidence  for  sheriff,  against  sureties  for  limits,  '62,  53,  133. 

when  and  how  far  evidence  for  him,  against  debtor  who  has  escaped,  52,  53. 

no  bar  to  suit  against  his  sureties,  133. 
judgment  against  deputy,  bars  suit  against  sheriff,  when,  and  when  not,  53,  133,  134. 
judgment  against  vendee  of  sheriff,  a  bar  to  suit  against  sheriff,  when,  128. 
when  right  of  election  exists  to  sue  sheriff  or  his  predecessor  for  escape,  judgment  againat 

the  latter,  bars  suit  against  former,  53. 
written  direction  to,  by  creditor,  to  delay  ^. /a,,  how  far  explainable  by  parol,  758. 
return  of,  when  evidence.    See  title  Beturn. 
certificate  of  sale,  effect  of,  and  when  evidence,  251. 
deed  by.    See  title  Deed. 
must  produce  judgment,  W'hen  and  when  not,  363  ^  seq. 

SHIP, 

registration,  effect  of,  285,  286.  " 

register  of,  how  far  evidence  on  question  6f  Ownership,  285,  286. 

log-book  of,  when  evidence,  &c.    See  title  Log-Booh. 

Lloyd's  Register  of  Shipping,  not  evidence  as  to  character  of,  28S. 

commission  of,  granted  by  foreign , government,  how  proved,  286. 

secondary  evidence  of|  286. 
registration  of,  when  evidence  against  owner,  2SS. 

SHOOTING.    See  titles  Susland  and  Wife,  MalicUms  ShooHrtg,  VdL  I. 

SHOP-BOOK, 

of  tradesman,  when  inadmissible.    See  ToL  I. 

SIGN  MANUAL.    See  titles  Certificate,  Sovereign,  Tol.  I. 

SLANDER, 

justification  oif  charge  of  perjury  in,  requires  two  witnesses,  when.  1  Nott  &  McCord,  649 ; 
1  City  Hall  Rec.  21.  And  see  6  Oowen,  120;  4  City  Hall  Reo.  58,  59,  60;  1  Dev. 
263,  265.    See  Vol.  Ill,  same  title. 

SOUND  LIST, 

how  far  evidence,  303. 

SOTEREIGN, 

sign  manual,  how  far  admissible  in  evidence,  278. 

SPECIAL  CASE, 

in  orimuial  cases,  1014,  1015. 

SPECIAL  TERDICT, 

under  3  &  4  Wm,  IV,  c.  42,  §  24,  1014. 
in  criminal  proceedings,  1014,  1015. 

SPECIFIC  PERFORMANCE, 

bin  for,  may  ask  to  rectify  mistake  also,  699. 

STAGE  COACH, 

licenses  for,  how  far  admissible,  287. 

STAMP.    See  title  Parol  Evidence. 

production  of  document  in  order  to  affix,  ho*  far  compelled,  331. 
unstamped  document,  allowable  to  refresh  witness's  memory,  924. 

STATEMENT.     See  title  Declaration,  Vol.  I. 

STATES, 

authenticating  records  fVom  one  to  auothes,  420  ei  seq. 

mode  of,  420-423. 
justice's  judgments,  421-423. 
mode  of  authentication  prescribed, 

1.  attestation  of  clerk,  423,  424. 

2.  seal  of  court,  when,  424. 

3.  certificate  ef  judge,  presiddng,  424^28. 
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STATUTE, 

public,  judicially  noticed,  339,  et  seq. 

recitals  in,  evidence  of  public  facts,  212. 

not  conclusive,  272. 
private, 

recitals  in,  not  evidence,  2V2. 

except  as  reputation,  272,  273. 

how  proved,  331,  339  ei  seq. 

where  public  in  parts,  340. 

where  clause  making  public,  342. 

queen's  printer's  copy  declared  evidence,  342. 

evidence  of,  when  lost,  342,  343. 
where  printed  copy  erroneous.  Parliament  roll  referred  to,  341. 
ancient,  evidence  of  usage,  when  admissible  to  explain,  800. 
public  and  private,  how  distinguished,  273  el  seq.,  339  et  seq. 
public  act, 

rule  as  to  pleading  and  proof,  273,  274,  339. 
private  act, 

when  evidence,  and  as  to  what  parties,  273,  274. 

rule  as  to  pleading  and  proof,  273,  339,  341. 

preamble  and  recital,  when  evidence,  273,  274. 

foreign  statutes,  and  statutes  of  neighboring  states.  See  title  Foreign  Law  aud  Law  of 
Neighboring  State. 
construction  o^  aided  by  reference  to  extrinsic  circumstances,  725. 

parol  evidence  to  explain,  how  far  admissible,  725,  801, 

STATUTE  OP  FRAUDS.    See  titles  Contract,  Parol  Evidence,  in  this  and  in  Vols.  I  and  m. 

STRANGERS, 

when  entitled  to  inspection  of  corporation  books,  316. 

SUBMISSION-, 

to  arbitration  must  be  proved  and  how,,  413. 

must  be  followed,  401  et  seq. 

gjoing  beyond,  effect  o^  405,  414. 

powers  given  by,  when  exhausted,  407,  414.     See  Yol.  IIL 

EUBP(ENA.     See  title  Witness. 
effect  of)  806,  et  seq. 
service  o^  818. 

remedies  for  disobedience,  829-834. 
in  criminal  cases,  834. 
ad  testificandum.     See  title  Attendance, 
duces  tecum, 

form  aud  requisites  of,  814  etseq.,  896.'3 

attachment  for  disobeying,  806,  896  et  seq. 

production  of  writings  under, 

witness  compellable  to  produce,  without  being  sworn,  when,  896,  899:  etseq. 
what  writings  witness  compelled  to  produce.    See  title  Production  of  Wrilingi. 
service  of,  &c.    See  title  Attendance. 

remedy  and  punishment,  for  disobedience  of.    See  titles  Attendance,  Attachment,  Contempt. 
proof  in  action  for  non-attendance.     See  title  Non-Attenda/nce. 

SUBSCRIBING  WITNESS.    See  Attesting  Witness.  ■ 

proof  of  instrument,  where  witness  has  only  made  his  mark,  492,  500. 
when  dead  or  absent,  or  incompetent,  490-509. 

why  he  must  be  called,  491. 

what  absence  sufBoient  to  excuse  calling  witness,  493  et  seq. 
when  witness  fictitious,  i'c,  499-505. 
where  witness  need  not  be  called,  presumption  as  to  execution,  &c.,  605-507. 

identity  of  party,  507-509. 
may  have  his  memory  refreshed,  how  and  when,  928. 
maybe  impeached,  when,  975. 
must  generally  be  called,  notwithstanding  admission,  468. 

SUBSTANCE.    See  title  Variance,  Vol.  L 

SURETIES.    See  titles  Principal  and  Surety,  Sail,  in  this  and  in  Vols.  I  and  III. 
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SUBVET, 

ancient,  how  far  admissible,  293. 

ecclesiastical,  effect  oi,  as  evidence,  269.    And  see  title  Inquisition. 

parliamentary,  2'71.    And  see  title  Inquisition. 


T. 

TAX, 

apportionment  of  school  tax,  by  trustees,  conclusive,  when,  129. 
assessment  or  apportionment  of,  by  other  o£6oers,  conclusive,  142. 
though  erroneous,  as  including  collector's  per  centage,  129. 

or  exceeding  amount  of  warrant,  142. 

mistake  in  ownership  or  nature  of  property,  142. 

omissions  to  assess  persons  liable,  142. 
not  where  there  is  lack  of  jurisdiction,  140,  142,  145,  151,  152,  154. 
consent  will  not  confer  jurisdiction,  164. 
when  assessors  or  collector  liable  for  irregular  assessment,  129,  142,  143,  145. 

TENANCY.    See  titles  Lease,  Ejectment,  in  this  and  in  "Vols.  I  and  III. 

TBKRIER, 

nature  of,  292. 

how  far  admissible,  292. 

proper  custody  of,  447,  448. 

produced  from  private  custody,  448. 

TESTIMONY, 

bill  to  perpetuate,  admissibility  of  depositions  taken  under,  213. 

TIME.    See  title  Sate. 

of  executing  instrument,  may  be  shown  in  contradiction  of  date,  660. 

of  commencing  suit,  may  be  shown  in  contradiction  of  record,  when,  31t,  378. 

may  be  shown  without  producing  writ,  377,  378. 
of  issuing  writ,  may  be  shown  in  contradiction  of  date,  377,  378. . 
of  performance  of  written  contract,  waived  or  extended  by  parol,  when,  692-695,  696. 
rule  as  to  simple  contracts,  695,  696. 
as  to  deeds,  692. 

as  to  contracts  within  statute  of  frauds,  694,  695. 
of  performance  of  written  contract,  allegation  as  to,  when  material,  694,  695. 

TITHE  COLLECTOR, 

book  of,  proper  custody  for,  439. 

TITHES, 

receipts  relating  to,  proper  custody  of,  439,  441. 

TOMBSTONE, 

inscription  on,  evidence  in  matters  of  pedigree.     See  title  ffearsay,  Vol.  I. 

TRADE.    See  title  Usage. 

TRANSLATION, 

of  foreign  judgment  or  decree,  417,  418. 

of  foreign  language  in  other  instruments,  733. 

TRESPASS.     See  title  Assault  and  Battery,  in  this  and  in  Vols.  I  aiid  III. 
finding  in,  on  title  to  lands,  conclusive,  when,  46,  387. 
recovery  in,  no  bar  to  a  second  suit  for  distinct  trespass,  25. 
a  bar  to  assumpsit,  when,  27. 
to  detinue,  when,  27. 
to  trover,  when,  115. 
to  suit  for  mesne  profits,  when,  116. 
barred  by  recovery  in  other  suits,  when,  25,  27,  28,  116. 

TRIAL, 

fact  that  trial  was  had,  how  proved,  361,  362. 
order  of  proceedings  at, 

opening,  may  be  Insisted  on,  878. 
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TBIAL — amlmued. 

party,  introducing  witness,  to  ask  all  material  questions  in  first  instance,  878. 

right  to  put  new  questions,  restricted  to  such  as  are  in  reply,  81S. 

recalling  witness  dismissed  from  stand,  818  et  seq. 

party  having  rested,  can  only  give  testimony  in  reply,  SIS-SSS. 

or  of  introducing  consecutive  proofs,  884. 

counsel  may  be  called  on  to  state  what  he  proposes  to  prove.  -  1  Denio,  151. 

but  not  before  witness  has  been  sworn.     1  Denio,  161. 
discharging  co-defendant,  884. 

order  of  examining  and  summing  up,  when  several  defendants  appear  by  different 
counsel,  885. 
rule  in  other  oases,  884  etseq. 
putting  off  trial.    See  title  Putting  off  Trial. 

when  cause  allowed  to  go  off  after  trial  commenced,  110,  883. 
rule  in  criminal  cases,  110. 
postponement  of,  that  witness  may  be  instructed  in  nature  of  oath.    See  title  Witness. 
on  account  of  absence  of  witness,  858. 

TROVER, 

for  writings,  notice  to  produce  unnecessary.    See  title  Writing  {private): 

recovery  in,  bars  other  suits,  when,  25,  27,  28,  115. 

barred  by  recovery  in  trespass,  when,  27,  115. 

competency  of  co-defendant  in.    See  title  Co-defendant,  Tol.  I. 

action  of  for  written  instrument,  notice  to  produce  not  necessary,  539. 

TRUSTEE, 

of  charity,  sentence  of  deprivation  by,  how  far  conclusive,  102. 

TRUSTS, 

created  by  purchaser  of  land  with  funds  of  another,  701-703. 
by  purchase  of  lands  with  firm  funds,  703. 

TURNPIKE, 

accounts,  proper  custody  for,  442. 


UNDER-SHERIFF, 

admissions  of,  evidence  against  sheriff,  when.     And  see  title  Hearsay,  viii,  Vol  I. 
possession  of  document  by,  considered  as  possession  by  sheriff,  622-524. 

UNNATURAL  OFFENCE.    See  title  Eushand  and  Wife,  Vol.  I. 

USAGE, 

when  evidence  of,  admissible,  to  explain  commercial  and  other  contracts,  787  et  leq.     And 

see  title  Parol  Evidence. 
illegality  of,  may  be  shown,  805. 

USAGE  AND  CUSTOM, 

cotempojaneous  with  instrument,  admissible,  how  far,  726  eiseq. 
to  explain  instrument,  726  et  seq. 
to  vary  legal  effect,  731,  792,  794. 
to  annex  incidents,  665,  791  ei  seq.,  794. 
examples. 

In  respect  to  leases, 

that  1000  means  100  dozen,  726. 
that  Michaelmas  means  Old  Michaelmas,  &c.,  794. 
that  lease  ending  "first  of  May,"  expires  at  noon,  794. 
that  tenant  entitled  to  away-going  crop,  791  etseq. 

right  to,  excluded  by  terms  of  lease,  when,  791. 
that  tenant  entitled  to  compensation  for  manure,  792. 
right  to,  excluded  by  terms  of  lease,  when,  792. 
that  tenant  entitled  to  remove  buUdings,  791,  792. 
that  landlord  may  re-enter  in  a  peculiar  mode,  792. 
not  allowed,  when,  792. 
contracts  as  to  seamen's  wages,  665. 

Incidental  right  to  additional  compensation,  or  pririlege,  not  to  be  annexed  Toy 
usage,  665. 
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USAGE  AND  CUSTOM — cmtiimed. 
contracts  by  minors,  V27. 

that  "level "  is  to  be  opnatrued  in.  refereiice,to  geological  stratum,  726. 
contracts  by  tanners,  727. 

that  "tanning  business-,"  indentvires,  iaeludes  currying,  726,  727. 
contracts  by  lumbermen,  727. 

local  rule  as  to  measuring,  726. 
mercantile  instruments, 

policy  of  insurance,  727. 

to  explain  terms — as,  "  roots,"  727. 
"sea letter,"  727. 
"cargo,"  727. 
"coppered  ship,"  728. 
"Canada money,"  726,  788. 
to  explain  clause  "to  depart  without  convoy,"  727. 
to  show  what-  "proof  of  losSj"  insurers. entitled  to,  727. 
as  to  rule  of  adjustment,  731. 
usage  excluded,  by  terms  of  policy,  when,  731,  801. 
charter  party,  727. 

to  explain  terms — as  "British  weight,"  727. 
"  cotton  in  bales,"  728. 
bill  of  lading,  668,  727  et  seq. 

to  explain  terms — as  "  clean  bill  of  lading,"  668,  727  ei  seq. 

"perils  of  the  seas,"  727. 
to  show  place  of  delivery,  728. 
notes  and  bills  of  exchange,  728. 
as  to  days  of  grace,  728. 
to' show  indorsement  restrictive,  729. 
words, or  terms,  prima  facie,  insensible.     See  title  Words  and  Phrases. 
^statutes,  how  far  explainable  by,  801,  8Q3. 
technical  terms,  800. 
mercantile  terms,  802  et  seq. 
usage  admissible,  though  not  genera],  729-731. 
though  not  ancient,  729-731. 
though  opposed  to  general  law,  729. 
though  ^nma /acie  unreasonable,  730. 
usage  inadmissible,  if  void  per  se,  730. 

if  against  public  policy,  (see  note  to  Vol.  Ill  of  the  text.) 
sanctioning  acts  malum  in  se,  or  malum  prohibitwn,  730,  731. 
favoring  usury,  730. 
in  restraint  of  trade,  730. 
not  to  correct  mistates,  731. 

to  estimate  work  or  materials  by  false  test,  731,  732. 
for  agents  tp'depart  from  instructions,  731. 
of  masters  to  sell  cargo  of  stranded  vessels,  731,  732. 

exempting  proprietors  of  carrier  vessels  from  responsibility,  save  fcff  negli- 
gence of  master,  731. 
other  instances,  730-732. 
usage  inadmissible,  if  intent  to  exclude  appears  by  instrument,  731-7,33,  798. 
usage,  not  synonymous  with  "  common  understanding,"  733. 
usage,  how  proved,  to  affect  construction  of  instrument,  729,  733. 
enough  must  appear  to  show  that  parties  meant  to  adopt,  729. 
whether  proof  sufficient,  to  be  submitted  to  jury,  729  et  seq.,  733. 
measure  of  proof,  where  usage  not  general,  729  et  seq. 
when  opposed  to  general  law,  729. 
when pn'mo /acie  unreasonable,  729  et  seq.,  732. 
rule  whore  those  most  likely  to  know,  are  ignorant  of  usage,  732,  733. 
rule  where  one  witness  knows,  and  one  ignorant,  733. 
rule  where  usage  has  been  resisted,  733. 
when  usage  noticed,  without  proof,  732. 
among  duelists,  admissible  to  explain  terms  of  written  challenge  or  acceptance,  733,  734. 
usage  and  practice  under  ancient  instruments,  .admissible  to  explain,  803. 
rule  applies  to  private,  as  well  as  to  public  writings,  803. 
not  admissible,  where  instrument  unambiguous,  803. 
not  admissible,  to  vary  or  control,  803. 
practical  location  under  deeds,  Ac,  752,  803. 
as  to  age  of  instrument,  803. 

may  be  set  up  in  avoidance  of  deed;  683,  684. 
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USURY— continued. 

or  in  ayoidanoe  of  simple  contract  in  writing,  673. 
even  though  agreement  to  pay,  evinced  by  separate  oral  contract,  673. 
may  be  set  up,  semble,  in  avoidance  of  deed  of  conveyance  absolate  on  its  face,  684. 
and  oral  evidence  admissible,  to  prove  the  whole  a  mortgage  transaction,  684 
whether  a  stranger  may  avoid  conveyance  on  account  of,  684,  et  leq. 


TAaKANT  ACT, 

la  proceedings  under,  wife  admitted  as  witness  against  husband.    See  Vol.  I. 

rAL  OR  BENEPiaiOR  UK    See  title  InquUilion. 

VABIANOB.    See  titles  Substance,  and  Variance,  Vol.  I. 

TBRDIOT.    See  title  Judgments,  Decrees,  &c. 

notfoUowed  by  judgment,  e£fect  o^  156,  347-349,  361,  362. 
when  judgment  on,  necessary,  156,  347-349,  361,  362. 
exceptions  to  general  rule,  361. 
admissibility  and  effect  of,  2. 

in  criminal  proceedings,  cannot  be  used  for  prosecutor  as  evidence  in  civil  suits.  See  Vol.  I . 
how  proved,  357-360. 

admissible,  in  evidence,  when.     See  title  Judgments,  Decrees,  &c. 
without  judgment,  not  admissible  to  prove  facts  found,  361. 
admissible,  as  ground  for  presuming  judgment,  when,  361. 
to  prove  amount  recovered,  when,  361,  362. 
to  prove  former  suit  in  bar  before  justice,  when,  110,  156,  361. 
whether  admissible  to  sustain  plea  of  autre  fois  convict,  or  acquit,  113,  361.     See  titU 
Judgments,  Decrees,  <fcc. 

VBSTRT-BOOK, 

for  what  purposes  admissible,  290. 
old  entries  in,  when  not  evidence,  290. 

VICAEAGE, 

endowment  of,  proper  custody  for,  441. 

VISITATIONS, 

herald's,  when  admissible  in  evidence,  265. 

VISITOR, 

of  college,  sentence  of,  how  &r  conclusive,  101.    See  title  Judgments,  Decrees,  die. 

VOIR  DIRE, 

when  witness  may  be  examined  upon,  872  et  seq.    See  title  Witness. 
examination  on,  of  witness,  as  to  interest, 

questions  proper  on,  873. 

may  be  examined  as  to  contents  of  writings  not  produced,  875. 
when  party  calling  witness,  may  put  him  on  voir  dire,  874,   875. 

whether  resort  to  voir  dire  concludes  against  other  modes  of  showing  interest,  873  et  saq. 
rule  of  decision  where  witness  cannot  recollect  as  to  interest,  875. 
testimony  given  upon,  may  be  used  before  jury,  when,  874,  876. 


w. 

WAE, 

articles  of,  277. 

WARRANT, 

distress,  for  borough  rate,  what  sufficient  search  for  to  show  loss,  556. 

WARRANTY, 

bin  of  sile,  &3.,  with  or  without  warranty  precludes  recovery  upon  parol  warranty,  6ST. 

but  parol  evidence  of  warranty  admissible,  to  show  deceit,  667,  671. 
in  writing,  may  ba  shown  released  or  annulled,  by  cotemporaneous  instrument,  T39;  740i 

how  far  oral  evidence  reaeivabla  to  connect  instruments,  739,  740.  See  same  title,  VoLI 

Vol.  n.  70 
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WILL, 

description  in,  when  admissible  in  matters  of  pedigree.     See  title  Hearsay,  VoL  I. 
production  of,  from  proper  custody,  440. 
how  proved  in  the  ecclesiastical  courts,  448. 

in  the  common-law  courts,  449. 
wiU  of  personalty  must  first  be  proved  in  ecclesiastical  court,  449,  460. 
by  exemplification,  when  probate  lost,  449,  450. 
copy  of,  when  admissible,  450. 
probate  act  book,  450. 
surrogate's  minutes  on  will,  450. 
minute  by  deputy  registrar,  451. 
ledger-book  admissible,  451. 
revocation  of  probate,  452. 
admissibility  of  extrinsic  evidence,  in  construction  of,  636,  685.     And  see  title  Parol 

Evidence. 
of  personal  property.     See  Tol.  Ill  of  the  text. 

probate,  evidence  of.    See  titles  Judgments,  Decrees,  die..  Probate. 
probate,  how  proved.    See  tifle  Probate. 
of  real  estate, 

requisites  by  statute.    See  Yol.  Ill  of  the  text, 
reference  in,  to  oral  matter,  void,  when,  '740,  141. 
date  of,  not  conclusive  as  to  time  of  execution,  660. 
parol  evidence  to  explain,  vary  or  contradict.    See  title  Parol  Evidence. 

WITNESS.    See  Vol.  I. 

when  depositions  of,  admissible,  229  et  seq.    And  see  title  Depositions. 
attesting.    See  title  Writing  {private). 

attendance  of,  to  give  evidence  in  civil  proceedings,  how  enforced,  806-814. 
under  subpoena,  806,  811. 

subpoina  duces  tecum,,  814,  815. 
writs  compulsory,  816. 
effect  of  non-compliance.  Sit. 

regulations  as  to  costs  of  proving  documents  (under  E.  H.  2  Wm.  lY),  81'?,  818. 
service  of  subpoena,  818. 
ticket  or  copy,  819. 
how  and  when  served,  819. 
upon  whom,  819. 
privilege  of,  from  arrest,  on  civil  process,  820. 
for  what  time,  820-822. 
to  what  cases  extended,  821,  822. 
does  not  extend  to  crimi/nal  process,  822. 
habeas  corpus  ad  testificandum,  823-826. 

under  43  Geo.  Ill,  c.  140;  44  Geo.  ni,  c.  102,  826. 
payment .  of  expenses,  821. 
witness  subpoenaed  by  both  parties,  828. 
foreign  witness,  828. 

compensation  for  loss  of  time,  when  allowed,  828. 
remedies  for  non-attendance,  829. 
attachment,  829-832. 

when  not  granted,  833. 
action  on  the/!ase,  833. 
action  for  penalty,  833,  834. 
attendance  of,  in  criminal  cases,  834. 
subpoena,  834. 
recognizanefe,  834. 
subpoena  for  prisoner,  835. 

in  casB  of  treason  (7  "Wm.  Ill,  c.  3V  8a5. 
in  case  of  felony  (1  Ann.  St.  1 ,  c.  9),  835. 
for  attendance  in  any  part  of  the  United  Kingdom  (46  Geo.  Ill,  c.  92),  836. 

tender  of  expenses,  827,  835. 
compensation  for  attendance  in  criminal  cases,  836. 

poor  witnesses  in  cases  of  felony  (27  Geo.  II,  o.  3),  836. 
expenses  of  all  witnesses  in  cases  of  felony  (18  G  eo.  Ill,  o.  19),  837. 
more  ample  allowance  of  expenses  (53  Geo.  Ill,  c,  70,  §  4),  837. 
costs  of  indictment  in  felony,  837. 

expenses  of  attendance  before  magistrate  (7  Geo.  IV,  c.  64),  837. 
where  no  indictment  preferred,  837. 

expenses  before  magistrate  to  be  ascertained  by  him,  837,  838. 
costs  in  certain  misdemeanors,  838. 
where  no  indictment  preferred,  838. 
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extended  to  other  misdemeanors  (1  Viot.  o.  44 ;  14  &  15  Viot.  e.  65,  §  22),  B38. 
expenses  of  attending  before  magistrate  in  misdemeanors  (7  Geo.  IV,  o.  64, 

§  23  ;  14  &  15  Vict.  e.  55,  §  1),  839. 
in  eases  of  assault  (14  &  15  Tiot.  c.  55,  §  3),  839. 
rate  of  costs  to  be  fixed  by  secretary  of  state  (§§  4,  6),  839. 
tender  of  expenses,  840. 
expenses  of  witnesses  for  the  accused,  841. 
attendance  of,  before  commissioners  of  bankrupt  (6  Geo.  IT,  o.  16,  §§  33,  36),  841. 
before  magistrates,  841,  842. 

further  powers  given  (11  &  12  Tiot.  c.  42,  §  16  ;  c.  43,  §  '7),  842. 
before  courts  martial  (63  Geo.  Ill,  c.  108,  §  28),  842. 
before  arbitrator  (3  &  4  "Wm.  IT,  o.  42),  843. 
examination  of  witness  abroad,  843-850. 
practice  formerly, 

order  for  examination  by  consent,  843,  850. 
costs  of  examioation,  851. 
under  statutes  13  Geo.  Ill,  c.  63  ;  1  Geo.  IT,  c.  101 ;  42  Geo.  Ill,  c.  85 ;  64  Geo.  Ill, 
c.  15,  851. 
under  1  &  2  Wm.  IT,  c.  22,  852. 

sect.  1 ;  powers  as  to  the  examination  of  witnesses  in  India  extended  to  the 

colonies,  &o.,  and  to  actions  in  courts  at  "Westminster,  852. 
sect.  2 ;  judges  to  whom  commission  is  directed,  empowered  to  enforce  tho 

attendance  of  witnesses,  852. 
sect.  3  ;  costs  of  writs  in  discretion  of  court,  853. 

sect.  4 ;  courts  at  Westmuister  may  order  the  examination  of  w^nesses,  or  a 
commission  for  that  purpose,  853. 
power  as  to  issues  directed  out  of  chancery,  853. 
in  criminal  oases,  853. 
sect.   5 ;  compelhng  attendance  of  witnesses,  or  production  of  documents, 
853,  854. 
disobedience,  a  contempt  of  court,  854. 
payment  of  expenses,  854. 
sect.  6 ;  examination  of  witnesses  in  custody,  854. 
sect.  1 ;  examination  to  be  on  oath,  854. 

sect.  9 ;  costs  of  the  order  for  examination  may  be  made  costs  in  the  cause,  854. 
sect.  10 ;  restriction  as  to  the  remedy  of  examination,  &c.,  without  consent  of 
party,  854. 
what  sufficient  proof  that  witness  beyond  jurisdiction,  865. 
discretionary  in  court  to  grant  commission,  855. 

rules  on  the  subject,  855,  856. 
swearing  commissioners,  856. 
examination  on  interrogatories,  or  viva  mee,  856. 
instructions  to  commissioners  must  be  followed,  856. 
improper  evidence  returned,  856. 
party  must  have  had  opportunity  to  cross-examine,  856. 
power  of  compelling  attendance  before  commissioners  (6  &  7  Tipt.  c.  82,  §8  6 

6),  857. 
bill  for  perpetuating  testimony  in  chancery,  857. 

powers  extended  (5  &  6  Tiet.  o.  69,  §§  1,  2),  858. 
absence  of,  ground  for  putting  off  trial,  when,  858. 
motion  for,  858. 

order  for  cause  to  stand  over,  858,  859. 
ground  of  postponement  must  be  satisfactory,  859. 
affidavit  in  support  of  motion,  859-871. 
examination  o^  on  trial,  how  conducted, 

or  voir  dire,  previous  to  examination  in  chief,  872,  et  seq.    And  see  svpra,  Tol.  I. 
objections  to  witness,  876.    See  Inirod.  Chap,  to  Tol.  I. 
when  upon  oath,  876. 
when  not,  876,  877. 
previous  examination  of  lunatic,  877. 
other  witnesses  examined  as  to  sanity  of  witness,  877. 
objection  to  misdescription  of  witness  in  treason,  877. 
order  of  examination,  877-885. 
in  open  court,  878. 
examination  of  witnesses  apart,  885. 

order  for  withdrawal  of  witnesses,  885-887. 
consequences  of  breach  of  order,  887. 
witness  partly  examined,  887,  888. 
commitment  for  contempt,  888. 
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leading  question  not  allowed  in  examination  of  party's  own  witness,  888. 
what  are  leading  questions,  888,  889. 
suggestive  questions,  890. 
introductory  questions,  890. 
suggestion  to  help  memory,  890. 
unwilling  witness,  891. 
party  to  cause  examined  as  witness,  891,  892. 
leading  for  the  purpose  of  contradicting  former  witness,  893-896. 
cross-examination,  rules  respecting,  895. 

witness  producing  document,  and  not  sworn,  895,  896. 
production  of  documents,  when  compelled,  896  ei  seq. 
magistrate  producing  information,  899. 

witness  sworn,  899. 
sworn  by  mistake,  899. 
how  far  limited  to  relevant  questions,  899. 

examination  affecting  credit  of  witness,  899. 
matters  irrelevant,  and  not  affecting  credit,  899,  900. 
what  matters  are  irrelevant,  900. 

transactions  with  other  persons,  900,  901. 
when  admissible,  901. 
as  to  menaces  used  by  witness,  902-906. 
as  to  contrary  statements,  905. 
as  to  handwriting  on  paper,  906. 

witness  examined  on  one  side  afterwards  examined,  906. 
leading  questions  allowed  upon,  907. 

limited  where  witness  willing,  908,  909. 
re-examination  limited  to  points  of  cross-examination,  910. 

where  witness  on  indictment  called,  but  not  examined  in  chief,  910. 
rule  relaxed,  when,  911. 
recalling  witness  for  re-examination,  911. 
evidence  in  reply  limited  to  defendant's  case,  912. 
where  part  of  plaintiff's  original  case,  912,  913. 

when  admitted,  913. 
where  strictly  to  rebut  defence,  914. 
where  inconsistent  with  case  first  set  up,  914. 
when  admitted,  916. 
when  rejected,  915,  916. 
refreshing  memory  by  memoranda,  916. 

when  writing  need  not  be  produced,  917. 
when  must  be  produced,  917-924. 

unstamped  or  other  inadmissible  writing  may  be  used,  924. 
by  whom  memorandum  written,  925. 
at  what  time  memorandum  must  have  been  made,  926. 
extracts  taken  by  others,  926,  927. 

copy,  when  not  to  be  used  as  memorandum,  927. 
printed  paper,  928. 

when  memorandum  may  be  read  to  witness,  928. 
written  account  admitted  by  the  other  party,  928. 
when  privileged  from  answering, 

1.  where  answer  might  subject  to  criminal  charge,  929-933. 
court  to  determine  as  to  tendency  of  the  question,  983,  934. 
privilege  of  witness,  not  of  party,  935. 
duty  of  judge  to  caution  witness,  935. 
waiver  of  privilege,  935. 

alleged  putative  father  of  bastard,  as  to  paternity,  936. 
copies  of  libel,  936. 
accomplice  as  to  other  offences,  936. 

where  answer  might  subject  to  penalty  or  forfeiture,  936,  937. 
■J.  mo  privilege  where  answer  might  subject  to  civil  suit,  937-939. 
3,  where  answer  might  degrade  character  of  witness,  939-943. 
witness  not  compellable  to  answer,  943-946. 
.■semible,  question  may  legally  be  a.sked,  945,  946-949. 
.efleet  of  refusal  to  answer,  949,  960. 
ansvwer,  if  given,  conclusive,  950-954. 
of  the  several  modes  of  impeaching  the  credit  of  an  adverse  witness, 
1.  by  proof  of  general  character,  955. 

particular  facts  denied  by  witness  cannot  be  proved,  if  irrelerant,  966. 
mode  of  oxaiuining  to  general  character,  956-968. 
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evidence  in  reply,  955,  956. 
2.  by  proof  of  coatradiotory  statementa,  958. 
veridl  statements,  959. 

previous  inquiry  as  to  coatradiotory  verbal  statements,  959. 

whether  such  statements  may  be  proved,  where  witness  neither  admits  nor 

denies,  959,  960. 
expressions  affecting  witness's  moral  character,  when  material  to  the  issue, 

admissible  without  previous  inquiry,  961. 
cross-examination  as  to  other  declarations  or  acts  (touching  the  cause)  which 
discredit,  961,  962. 
statements  in  writing, 

letters,  depositions,  &c.,  962. 

cross-examination  as  to  contradictory  written  statements,  962  et  acq. 

writing  must  first  be  shown  to  witness,  962-964. 

only  part  need  be  shown,  964. 
where  witness  does  not  admit  writing,  964. 
where  witness  admits,  964. 

proper  time  for  reading,  964. 
cross-examination  as  to  lost  writing,  964. 

writing  in  possession  of  opposite  party,  965. 
antecedent  proof  of  loss,  Ac,  when  to  be  given,  965,  966. 
cross-examination  as  to  previous  statements  must  inquire  whether  they  were  in 
writing  or  in  words,  966,  967. 
•proof  of  contradictory  statements, 

rules  as  to  cross-examining  from  depositions,  96'7. 

deposition  not  to  be  shown  to  witness  unless  put  in,  961. 
what  the  witness  may  be  asked,  as  to  former  statements,  967. 

statements  on  which  witness  maybe  contradicted  must  be  material  to  issue,   961. 
968,  969. 
what  statements  are  material,  969. 
test  of  materiality,  970. 
where  contradiction  permitted,  970. 

attempting  to  suborn  a  witness,  970,  971. 
using  revengeful  language  against  adverse  party,  971. 
connection  of  witness  with  the  party  calling,  971. 
evidence  on  former  trial  between  the  same  parties,  971. 
where  contradiction  not  permitted,  972. 

attempting  to  persuade  another  witness  to  stay  away,  972. 
statement  that  witness  had  been  offered  bribe  to  give  evidence,  972. 
opinion  of  witness  as  to  result  of  cause,  972. 
re-examination  as  to  former  statement  by  witness,  972. 
by  party,  972,  973. 

as  to  objectionable  evidence  given  on  cross-examination,  973. 
former  consistent  statements  not  evidence  in  reply,  as  confirmation,  973,  974. 
character  of  deceased  attesting  witness,  975. 
where  two  witnesses  contradict  each  other,  795  et  seq. 
when  a  party  may  discredit  his  own  witness,  981. 
not  by  general  evidence,  982. 
facts  stated  may  be  disproved,  982-984. 

effect  of  such  evidence,  984.' 
whether  proof  of  contrary  statement  admissible,  985  eiaeq. 
see  recent  statute,  986. 
who  competent  to  prove  foreign  law,  435. 
attendance,  how  compelled,  806  et  seq. 
oompensation  of,  811. 
allowance  of  fees  of,  812. 
liable  to  action  for  non-attendance,  814. 
subpoenaed  under  duces  tecum,  815,  816. 

notice  to  produce,  effect  of,  815. ' 
handing  over  papera  in  fraud  of  a  subpoena  duxes  tecum,  effect,  817. 
when  to  be  served  with  subpoena,  819. 
privilege  from  arrest,  820. 
remedies  for  non-attendance  of,  829-833. 
action  against  for  penalty,  833. 
for  damages,  833. 
means  of  compelling  attendance  of  in  criminal  cases,  834,  840,  841. 

before  magistrate,  840,  811. 
abroad,  testimony  how  obtained  de  bene,  843-846. 
inperpeivmn  and  de  bene,  847. 
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on  commission,  849,  850. 
examination  on  voir  dire,  8'!2  ei  seq. 

in  chief,  order  of,  871-885. 

of  witnesses  apart,  885  ei  seq. 
leading  questions,  not  allowed,  888. 

what  are  such,  889. 

suggestive  questions,  890. 
introductory,  890. 
to  help  memory,  890. 
where  witness  proves  adverse,  891. 
leading  to  contradict  former  witness,  893. 
on  cross-examination,  895. 
compelled  to  produce  writing  or  paper,  896-898. 
cross-examination  limited  to  relevancy,  899-901. 

as  to  menaces  and  opinions,  902,  904-905. 

as  to  contradictory  statements,  903-905. 
when  witness  recalled  by  the  other  side,  906. 
rule  of  examination  where  party  calls  an  adverse- witness,  908. 
re-examination,  how  far  limited,  878,  910  et  Seq. 
witness,  recalled,  when,  912,  913. 
impression  of  witness,  how  far  evidence,  916. 
may  refresh  his  memory,  hy  memorandum,  917-924. 

cannot  read  it  as  evidence,  918. 

when  he  may  read  it,  918,  919,  920. 

result  of  cases,  920. 
swearing  from  memoranduin,  920,  921. 

cannot  testify  from,  when,  920-922. 
memorandum  must  he  produced,  when,  922, 

copy  not  to  be  used,  923. 
when  able  to  testify  from  positive  recollection  after  inspecting  memorandum,  923,  924-926. 

minutes  of  testimony,  when  evidence,  928. 
privilege  of,  in  refusing  to  answer, 

where  answer  might  subject  witness  to  criminal  charge,  &o.,  929-933. 

not  when  crime  or  offence  is  barred  by  statute,  935. 

witness  may  waive  his  right,  935,  937. 

where  answer  may  subject  witness  to  a  penalty,  &c.,  936-939. 
to  a  civil  suit,  937-939. 

whore  answer  may  degrade  witness's  character,  939-942. 
rule  illustrated,  945,  946. 

question  may  be  put  and  witness  may  answer,  948. 
answer  conclusive,  when,  950-954. 
impeachment  of,  how  made,  956  et  seq. 

by  showing  witness's  bad  character,  956,  957. 
general  character,  what,  956,  957,  958. 

number  of  impeaching  witnesses,  958. 
how  cross-examined,  &o.,  958. 

by  showing  contradictory  statements,  959,  975,  976. 
cross-examination  as  to,  when  written,  963,  969. 
not  necessary  as  to  deposition,  962,  976. 

as  to  previous  statements,  forming  part  of  transaction,  969. 
of  attesting  witness,  by  proof  of  contradictory  statements,  975. 
of  other  witnesses,  in  what  way,  975-980. 

by  showing  witness  swore  corruptly  false  in  one  thing,  975. 
witness  must  be  first  interrogated  on  the  point,  before  he  can  be  contradicted,  976,  917. 

may  bo  corroborated  in  such  case,  how,  978-980. 
party  calling  witness  not  hound  by  his  testimony,  982-984. 

cannot  impeach  his  general  character,  982,  988. 
may  disprove  what  lie  states,  983. 
eflect  of  such  disproof,  984. 

recent  EngUsh  statute  on  the  subject,  986. 

in  criminal  oases,  987. 

cannot  show  previous  contradictory  statements,  988,  995. 
fees  of.     See  title  Fees. 

absence  of,  a  ground  for  putting  oft'  trial.     See  title  Putting  off  Trial 
attendance  of,  to  give  evidence.     See  title  Attendance,  Attachment. 

attendance  of,  to  produce  papci's.    See  titles  Attendance,  Subpoena,  Production  of  WrUingt. 
privileged  from  arrest,  when.    See  title  Arrest.    ' 
attesting  witness.     See  titles  Attesting  Wit/ness,  Writmg. 

to  win.    See  title  Will,  Vol.  III. 
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deposition  of  witnesses.    See  title  Bsposition. 

form  of  oath  to  be  administered.     See  title  Oath,  in  this  and  Vol.  I. 
foreign  witness  to  testify  through  an  interpreter  when,  883.     See  title  Interpreter. 
deaf  and  dumb  witness,  how  to  testify,  883. 

to  overcome  answer  in  ohanoery,  68  et  seq.    See  title  Answer  in  Chancery. 
presumed  competent,  tiU  contrary  is  proved,  693. 

sheriff  competent  to  impeach  return,  when,  311. 
credibility  of,  how  weighed  or  impeached.    Sea  titles  Credit,  Examination,  Cross-Examma- 
tion,  Character. 

to  be  determined  by  jury,  how  far,  975. 

jury  not  to  believe  witness  if  plainly  impeached,  975,  976,  1000. 

WORDS  AND  PH:RA.SeiS.    See  title  Paro?  Sws&rece. 

technical  or  peculiar  in  written  instrameat,  how  far  parol  evidence  admissible  to  expladn^, 

709  et  seq. 
meaning  of  words /asm%,  children,  &c.,  714,  723. 
names  intended,  in  case  of  mistalse,  769-774. 
instruments, 

to  be  understood,  jprimoi/aije,  in  popular  sense,  633,  787. 

when  secondary  meaning  to  prevail,  632,  753. 

evidence  of  cotemporaneous  circumstances  allowed  to  explain,  711.     See  title  Fa/rol 

Evidence. 
usage  admissible  to  explain,  721,  724,  727.     See  title  Usaje  and  Custom. 
whether  inquiry  as  to  "  common  understanding,"  admissible,  733. 
rule  where  words  are  of  settled  or  plain  meaniag,787-789. 
^Wmas/acie,  unintelligible,  how  explained,  726. 
technical  terms,  709,  726,  800. 
abbreviations,  709,  754,  755. 
provincialisms,  726,  788. 
words  in  a  foreign  language,  709. 
^ords  obscurely  written,  734. 

whether  court  orjury  to  say  what  words  are,  734,  801. 
in  statutes,  how  far  explainable  by  parol,  633. 
in  written  challenge,  to  fight  duel,  734. 

how  far  explainable  by  parol,  734. 
declarations  of  parties,  inadmissible  to  explain,  when,  751  et  seq. 
meaning  of,  how  ascertained,  632,  634. 

WORKMEN.     See  title  Master  and  Servant,  Vol.  IH. 

WRIT.    See  title  Sheriff,  Writing. 
how  proved,  363. 
in  action  against  sheriff,  363. 
issuing  of  writ,  377. 
eligit,  377. 
suing  out,  &o.,  how  proved,  377-379. 

process  or  authenticated  copy,  to  be  produced,  when,  377  et  seq. 

admission  of  party,  does  not  dispense  with  best  evidence,  when,  377  et  seq. 

secondary  evidence  admissible,  when,  377  et  seq. 
need  not  be  prodaced  to  prove  time  of  oommenoement  of  suit,  when,  377  et  seq. 
record,  prima  facie  evidence  of  time  of  issuing,  when,  377. 

but  not  conclusive  evidence,  377-379. 
of  attachment,  proved  as  against  receiptor  by  receipt,  311  et  seq.     See  title  Beceipt. 

not  proved  by  admission  of  ad  verse. party,  when,  377  etseq. 
o{  certiorari,  issuing  and  contents,  how  proved,  377  et  seq.  . 
of  ca.  sa.  issuing,  &o ,  not  provable  by  doclcet  entries,  377  e<  seq. 

when  provable  by  secondary  evidence,  377  et  seq. 
Otfl.  fa.    See  title  Execution. 

of  sequestration,  fact  of  obtaining,  proved  by  record,  when,  377  et  seq. 
oi subpoena  ad  testificandum.    See  titles  Attendance,  Nbn-Attendane. 

must  be  prodaced  in  action  for  non-attendance  upon,  377  et  seq. 

production  df  not  dispensed  with  by  admission  of  service,  377  et  seq. 
of  siSpcena  duces  tecum.    See  titles  Attendance,  Subpoena, 
of  habeas  corpus.     See  title  Babeas  Corpus. 
protection  of  officer,  &c.,  under.     See  titles  Officer,  Pracess. 

WBITINGr.     See  titles  Domment,  Sandwriting. 

private,  proof  of  when  the  subscribing  witness  is  dead  or  absent,  490  et  seq.    And  see  titl» 
Secondary  Evidence,  Vol.  I,  and  Pa/rol  Evidence. 
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public,  admissibility  and  effect  o^  1. 

inspection  of,  304.    And  see  title  Inspection. 
proof  of,  291. 
judicial,  1. 

records,  343. 

judgments,  2. 

indictments,  305. 

depositions,  209,  213,  301,  309. 

examinations,  211,  212. 

inquisitions,  262. 
non-judicial,  2'71. 

principle  of  admission,  211. 
how  proved,  431. 

must  be  produced  from  proper  custody,  431.    And  see  title  Cfustody.  ' 

private, 

inspection  of,  321.    And  see  title  Inspection. 
how  proved, 

I.  Generally,  by  attesting  witness,  if  any,  459-461. 

extent  of  rule,  461,  461. 

not  dispensed  with  by  admission,  468. 

unless  made  expressly  with  reference  to  trial,  410. 
does  not  apply  where  name  of  party  mere  memorandum,  411. 
register  of  marriage,  415. 
exceptions  to  rule  as  to  attesting  witness, 

1.  where  instrument  thirty  years  old,  415. 

exception  applies  to  aU  ancient  documents,  681. 
how  period  computed,  481. 
ancient  seals,  481. 

rasure,  &c.,  in  old  writing,  482. 
where  subscribing  witness  alive,  483,  484, 

2.  where  witness  attests  pursuant  to  rule  of  court,  485. 

3.  where  adverse  party,  producing  instrument,   takes  interest  under 

it,  486. 
conveyance,  481. 

deed  of  assignment — lease — contract,  481,  488. 
admission  by  attorney  as  to  party's  claim  under  instrument,  488. 
instrument  impugned  for  fraud,  488. 
cases  where  exception  does  not  apply, 

where  interest  has  no  reference  to  the  subject  matter,  488,  489. 

where  interest  not  of  abiding  nature,  489. 

where  instrument  has  been  in  possession  of  party  calling  for 
production,  489. 

deed  not  produced  after  notice,  489. 

II.  Where  attesting  witness  not  forthcoming, 
witness  dead,  490-493. 
incompetent  from  insanity,  &c.,  492. 
absent  from  jurisdiction,  493. 

not  to  be  found,  493. 

due  inquiry  for  must  be  shown,  493. 
what  amounts  to,  493-498. 
witness  not  surrendering  to  bankruptcy,  491. 
inquiries  in  neighborhood,  491. 
answer  to  inquiries,  498. 
declarations  of  witness,  498. 
letters  from  witness,  499. 
blindness  not  sufficient  cause,  499. 

nor  illness,  in  general,  499. 
where  subscribing  witness  fictitious,  or  unauthorized,  or  denies  knowledge  of 

execution,  499,  500. 
where  several  witnesses,  505. 
proof  of  signature  by  party,  not  necessary,  505. 

admissibfe  to  prove  identity,  505,  501.    And  see  title  Identity. 
in.  Secondaiy  evidence  of,  when  admissible,  510-518. 
1.  when  in  possession  of  adverse  parly,  519. 
proof  required,  519,  520. 
in  possession  of  third  per.=ion,  in  privity  with  party,  621-524. 

captain — banker — under-sheriff — executor — officer  of  court,  622-524. 
secretary  to  company,  524. 
independent  possession,  524. 
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possession  parted  with,  524. 
after  notice,  524. 
possession  of  stranger,  624. 

2.  notice  to  produce  necessary,  625. 

effect  of,  625. 

when  requisite,  525,  526. 

form  of,  626. 

description  of  documents,  626. 

insufficient  description,  526. 

title  of  cause,  527. 

verbal  notice  sufficient,  521. 
service  of, 

on  attorney,  or  party,  627. 

within  what  time  of  trial,  527. 

at  assizes,  527. 

in  town  causes,  527,  628. 

on  Sunday,  irregular,  528. 

where  special  circumstancea,  529,  531. 

where  document  not  in  possession  of  attorney,  631. 

where  client  abroad,  531. 
consequences  of  non-production,  531,  632. 

writing  not  to  be  produced  afterwards,  531. 
'    attesting  witness  need  not  be  called,  531,  532. 

plaintiff's  case  made  out  without  production  of  writing,  636. 

objections  waived  by  non-production,  535. 

inferences  from  refusal  to  produce,  536. 

writings  produced,  but  not  read,  537. 
books  inspected,  537. 
time  for  demanding  production,  538. 

3.  when  notice  dispensed  with,  539. 

where  notice  from  proceedings  sufficient,  539. 
in  civil  oases,  639. 

trover,  &c.,  539,  540. 
in  criminal  cases,  540. 

indictment  for  theft  of  document,  640. 
treasonable  paper,  540. 
where  notice  not  dispensed  with,  641. 
in  civil  cases,  541. 

assumpsit  on  check,  &c.,  541. 
in  criminal  cases,  541,  542. 

indictment  for  forging  instrument,  541,  542. 
not  necessary  where  copy  considered  as  original,  642, 
inscriptions  on  banners,  &c.,  642,  643. 
proof  of  unlawful  oath  being  taken,  643. 
where  writing  given  up  to  party  in  fraud  of  suJpflSBO,  643. 
where  duplicate  original  or  counterpart,  644. 
to  produce  notice,  644-548. 
attorney's  bill,  544,  547. 

except  where  notice  to  stranger,  649. 

surety,  549. 
or  where  notice  amounts  to  statement  of  account,  649. 
or  contains  terms  of  contract,  549. 
merchant  seaman's  account  (by  statute),  550. 
where  writing  in  court  in  possession  of  other  party,  660,  661. 
where  writing  cannot  be  produced,  or  is  not  in  possession  of 
either  party,  551. 
inscriptions  on  walls,  Ac,  652. 
original  in  foreign  country,  652. 
non-production  privileged,  552. 
writing  lost  or  destroyed,  553. 

what  sufficient  search  for  lost  document,  553. 
question  for  judge,  553. 
rules  on  the  subject,  553. 
loss  or  destruction,  when  presumed,  654. 
license  for  ship,  554,  555. 
policy  of  insurance,  555. 
information  before  magistrate,  655. 
search  in  proper  place  of  deposit,  556. 

indenture  of  parish  apprenticeship,  556. 
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search  required,  parish  check,  556. 

distress  warrant  for  borough  rate,  556. 
what  is  proper  custody,  556. 
expired  lease,  556. 
indenture  of  apprenticeship,  656. 
parish  indenture,  556,  557. 
recent  search  not  necessary,  557. 
attesting  witness,  if  known,  to  be  called,  557. 
power  of  attorney,  secondary  evidence  o^  557. 
appointment  to  office,  558. 
answers  to  inquiries  for  missing  paper,  559. 
declarant  dead,  559. 
declarations  sometimes  admitted,  559. 
where  not  admitted,  559-566. 
where  declarant  alive,  566,  567. 

declarations  not  in  general  admitted,  566,  567. 
where  admitted,  567. 
what  kind  of  secondary  evidence  may  be  admitted,  567. 
no  degrees  in,  568. 

parol  evidence  admissible,  though  party  may  have  copy,  569. 
attesting  witness  to  original,  need  not  be  called,  569. 
abstract  of  deed,  570. 
unstamped  copy,  570,  571. 
copy  set  out  in  affidavit,  571. 
admissions  to  contents  of  document,  572. 
limit  to  secondary  evidence,  572. 

copy  of  copy,  572. 
entry  of  letter  in  course  of  business,  572,  573. 
recital  of  deed,  574,  575. 

old  copy  or  abstract,  possession  concurring,  576. 
statement  of  power  of  attorney  in  court  roll,  577. 
witness  speaking  to  coatents  of  lost  writing  from  minutes,  577. 
memorandum,  when  need  not  be  produced,  577,  578. 
when  must  be,  577,  578. 

ancient  chartulary,  evidence  of  original  endowment,  518. 
copy  of  enrollment  of  deed,  when  evidence,  579. 

when  not,  579,  580. 
deed  enrolled,  on  apknowiedgment  of  trustee,  580. 

copy  of  enrollment  of  release  evidence  against  releasor,  580. 
bargain  and  sale  of  term,  581. 

copy  of  enrollment  evidence  against  bargainor,  581. 
copy  of  deed  enrolled  for  safe  custody,  581. 
bargam  and  sale  of  freehold,  pleaded  with  profert,  581. 
copy  of  enrollment,  581. 
exemplification  of  enrollment  of  letters  patent,  581,  582. 
result  of  cases,  582. 

enrollment  of  bargain  and  sale  ot  freehold,  582. 
o(  chattel  interest,  582,  et  seq. 
of  proof  of  handwriting,  595.    And  see  title  Handwriting. 
tp  be  construed  by  court,  632. 

rules  of  construction,  632,  633. 
words  to  be  taken  in  tlieir  common  sense,  632. 
meaning  of  words  to  be  construed  by  text,  632. 
effect  to  be  given  to  intention  of  party,  633. 
intention  to  be  ascertained  from  instrument,  633. 
extrinsic  evidence  in  construction  of,  how  far  admissible,  635,  636.     And  see  title  Parol 

Evidence. 
inspection  of.    See  title  iTispection. 

to  refresh  memory  of  witness.     See  titles  Memorandum,  Witness. 
eotemporaueous  or  prior  negotiations  or  contracts,  merged  in,  when,  665  et  seq. 
written  contract,  &o.,  merged  in,  wlien,  669. 
parol  or  written,  not  merged,  when,  669-672. 
rule  as  to  promissory  notes,  673-67 G.     See  title  Promissory  Note. 
generally  the  best  evidence  of  transaction  evinced  by  it,  and  to  be  produced,  510. 

rule  inapplicable  where  writing  a  mero  receipt,  511,  512,  652  et  seq.    See  title  Receipt. 
memorandum,  512.    See  title  Memorandum. 
biU  of  parcels,  when,  672. 
letter  of  credit,  672. 
other  exceptions,  512,  652. 
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certain  facts  provable,  independent  of  wrilang,  510  etseq. 

collateral  facts,  611,  612. 
time  of  commencement  of  snit,  511. 

matters  relating  to  existence  of  writing,  510  e<  seq. 

to  custody  of  writing,  511. 
Bale  of  note,  511. 

fraud  in  sale  of  chattels  or  land,  672. 
general  results  from  numerous  documents,  513,  514. 
general  practice  to  accept  bills,  &c.,  614. 
other  matters,  511-514. 
jJways  the  best  evidence  of  its  own  contents,  612,  513. 

even  though  not  the  best  evidence  of  transaction  evinced  by  it,  612. 
or  only  collateraEy  in  question,  510  et  seq. 
must  be  authenticated,  or  it  cannot  be  read  as  evidence,  502,  503. 
if  proved  primo/dcje,  counter  proof  not  admissible  before  it  is  read,  603. 
execution  of  by  all  the  parties,  to  be  proved,  459. 

otherwise,  when,  459,  460. 
execution  of,  need  not  be  proved,  when.    See  title  Deed. 
ancient  writing,  475-480. 

authenticated  by  acts  of  party.     By.  &  Mood.  N.  P.  Eep.  264. 
admitted  in  pleading,  514.     3  Dana,  86,  87  ;  8  Mart.  Lou.  Eep.  297  ;   1  Wright's  Bep. 

553  ;  N.  T.  Code  of  Practice, 
produced  by  one  claiming  under  it,  486. 
party  precluded  from  proving,  when, 

fraudulently  erased,  altered,  &o.,  516.    See  the  notes  to  Vol.  Ill  of  the  text, 
party  giving  attesting  witness  an  interest,  491,  492. 
unattested,  how  authenticated; 

by  proving  handwriting  of  party,  499,  501.    See  title  ffcmiiwriUng. 
by  admissions  of  party,  501. 

whether  admission  inferior  to  proof  of  handwriting,  501. 
by  circumstantial  evidence,  501  et  seq. 
not  signed,  how  authenticated,  601. 
printed,  how  authenticated,  502. 
newspaper,  502. 
attested,  how  authenticated, 

must  be  by  attesting  witnesses,  459,  460. 

who  are  or  are  not  such,  within  the  rule,  460,  503. 
where  attesting  witness  denies  attestation,  503,  604. 
where  attesting  witness  recollects  pothing  but  his  handwriting,  504. 
party  calling,  cannot  impeach  witness,  504. 
Whether  he  may  prove  contradictory  statements,  504,  983,  987. 
one  witness  sufScient,  though  there  be  several,  505. 
attesting  witness  dispensed  with,  when, 
not  by  admission  of  party,  461. 
not  by  admission  on  former  trial,  463. 
writing  only  collaterally  in  question,  610  ei  seq. 
writing  produced  by  party  claiming  under  it,  486. 
writing  proved  by  recital  in  another  instrument,  674^576. 
witness  interested,  491,  492. 

if  there  are  several,  and  one  interested,  others  to  be  called  or  accounted  for,  491. 
interested  at  the  time  of  attestation,  492. 
becoming  interested  since  attesting,  491,  492. 
by  act  of  party  seeking  to  prove,  491,  492. 
party  need  not,  but  may  use  interested  witness,  491,  and  notes  to  Vol.  Ill  of  the 

text, 
interest  must  be  proved,  490-492. 
unauthorized  witness,  460,  492. 

fictitious  witness,  460,  492.     See  title  Attesting  Wilmess. 
where  there  are  several  attesting  witnesses,  absence  of  all  must  be  excused,  490-492,  606, 

and  the  notes  to  Vol.  III. 
proof  of,  where  attesting  witness  not  produced, 

handwriting  of  witnesses,  next  best  evidence,  499-501. 
otherwise  where  attestation  a  nuUity,  499-502. 
attestation  presumed  regular,  493. 
sufficient  without  other  proof,  when,  499. 

in  case  of  erasure  or  alteration  appearing,  482. 
handwriting  of  one  of  Several,  sufficient,  505. 
handwriting  of  party  to  be  also  proved,  when,  505,  506. 
statements  of  witness,  iuconBistent  with  attestation,  may  be  shown,  606,  960. 
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and  his  general  character  assailed,  950. 
handwriting  of  party,  his  acknowledgments,  &c.,  499,  500. 

admissible,  without  effort  to  prove  attesting  witness's  handwriting,  when  409, 

491,  500. 
not  admissible  as  a  substitute  for  proof  by  witness's  handwriting,  if  attestation 
valid,  499. 
otherwise  if  party  unable  to  procure  proof  of  witness's  handwritina, 
499-591. 
f,  diligence  to  procure  proof  of  handwriting,  must  appear,  600. 

ancient,  how  authenticated.     See  titles  Deed,  Will 
erased  or  altered,  effect  ofj  416,  417,  482,  516. 

whether  presumed  done  before  or  after  execution,  482. 
how  proved,  when  altered,  &c.,  482. 

iecondary  evidence  of    See  titles  Secondary  Evidence,  Deed,  Will,  in  this  and  in  Vol.  I. 
recitals  in.    See  title  Recital. 
constraotion  of,  generally  to  be  decided  by  court,  733,  734. 

rule  where  construction  depends  partly  upon  parol  evidence,  733,  734. 
in  a  foreign  language,  how  contents  ascertained,  733. 

translation  to  be  made  under  oath,  733. 
obscure  or  difficult  to  be  read,  how  decyphered,  733,  734. 

whether  court  or  jury  to  say  what  contents  are,  733,  734. 
referring  to  another,  how  construed,  739  et  seq. 
rule  as  to  cotemporaneous  writings,  739,  740. 
what  reference  sufficient,  739  et  seq. 
referring  to  foreign  expression  of  intent, 
when  reference  may  be  to  words,  740. 
must  be  to  writing,  when,  740. 
parol  evidence  to  explain,  vary,  annul  or  contradict.     See  title  Parti  Evidence. 
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